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U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED MINE WORKERS OF AMERICA
1974 PENSION PLAN AND TRUST, et al.,

Appellants,
Civil Action No. 2:16-cv-00057-LSC
V.

WALTER ENERGY INC,, et al.,

Appellees.

EMERGENCY MOTION FOR EXPEDITED BRIEFING AND EXPEDITED REVIEW

This appeal presents three straightforward issues that must be addressed on an expedited
schedule to avoid impairing Appellants’ rights. The first is whether the bankruptcy court erred in
holding that sections 1113 and 1114 of the Bankruptcy Code are applicable to liquidating
companies when the plain language provides otherwise. 11 U.S.C. §8 1113, 1114. The second
is whether the bankruptcy court erred in holding that sections 1113 and 1114 apply to statutory
obligations, including the Coal Industry Retiree Health Benefit Act, 26 U.S.C. § 9701 et seq.
(“Coal Act”), statutory obligations that are at issue here. The last is whether the bankruptcy
court erred in holding that the Debtors could reject their collective bargaining agreements and
terminate retiree benefits under sections 1113 and 1114. The questions presented involve
statutory protections afforded by Congress for the benefit of active and retired coal miners and
their spouses and dependents. The points and authorities already have been briefed extensively
before the bankruptcy court

Expedited review is warranted. The Debtors have stated that once the sale of the

Debtors’ assets closes, there will be no assets remaining to satisfy the Debtors’ statutory
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obligations, and the Debtors’ bankruptcy cases will be converted to chapter 7 liquidation, leaving
Appellants with little practical recourse.

In addition, some of the issues raised in this appeal overlap with the issues raised in
Appellants’ related appeal of the bankruptcy court’s Order (I) Approving the Sale of the
Acquired Assets Free and Clear of Claims, Liens, Interests, and Encumbrance; (1) Approving
the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases; and (I11)
Granting Related Relief (Case No. 15-02741-TOM11, Doc. No. 1584) (the “Sale Order™).!
Appellants are also seeking expedited review of the Sale Order and, given the overlapping
statutory questions, there is efficiency in considering both appeals on an expedited schedule.

Appellants, taking the Debtors and their acquiring lending group at their word that the
sale of the Debtors’ assets cannot close before the end of February, have done everything
possible to move quickly and to have their appeals considered on an expedited basis. They have
asked the Debtors and lenders to consent to an expedited briefing schedule, and they have filed
an emergency motion with the bankruptcy court for a stay pending appeal of the Sale Order.
Appellants seek only a full and fair opportunity to present their arguments on appeal and to have
them heard and determined before their rights, carefully implemented by congressional action,
are extinguished by the closing of the credit-bid sale of the Debtors’ assets to their lenders and
liquidation of what remains behind. Appellants ask this Court to expedite briefing and review of
their appeal so that appellate review can be completed before the end of February—the date that
the Debtors’ own witnesses testified is the earliest they expect the sale to close.

Appellants, the United Mine Workers of America 1974 Pension Plan and Trust (the

#1974 Pension Plan”), the United Mine Workers of America 1993 Benefit Plan (the “1993

! The appeal of the Sale Order is docketed as Case No. 16-00064-LSC.
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Plan”), the United Mine Workers of America 2012 Retiree Bonus Account Plan (the “Account
Plan”), the United Mine Workers of America Cash Deferred Savings Plan of 1988 (the
“CDSP”), the United Mine Workers of America Combined Benefit Fund (the “Combined
Fund”), and the United Mine Workers of America 1992 Benefit Plan (the “1992 Plan,” and
together with the Combined Fund, the “Coal Act Funds,” and the Coal Act Funds, collectively
with the 1974 Pension Plan, the 1993 Plan, the Account Plan, and the CDSP, the “UMWA
Funds”) were all established to provide benefits to retired coal miners and their spouses and
dependents.

In the order on appeal (Case No. 15-02741-TOM11, Doc. No. 1489) (the “1113/1114
Order”), attached hereto as Exhibit A, the bankruptcy court used section 1114 of the
Bankruptcy Code to terminate the Debtors’ statutory obligations under the Coal Act in a chapter
11 liquidation proceeding. This ruling was in error and raises important questions of first
impression in this Circuit that require prompt review. So that those questions can be considered
before the Debtors liquidate, the Appellants respectfully request expedited briefing and expedited
review on appeal. Fed. R. Bankr. P. 8013(a)(2)(B).? Specifically, the Appellants have proposed
to the Appellees—and request that the Court enter—the briefing schedule set forth at the end of
this motion, which is based on the timeframe within which the Debtors’ witnesses’ have testified
that they expect the sale which would trigger the Debtor’ liquidation to close.

The Coal Act Funds have also requested expedited briefing and expedited review of their

appeal of the Sale Order, which is attached hereto as Exhibit B. The proposed schedule below

2 Pursuant to Rule 8013(d)(2)C), the e-mail address, office addresses, and telephone numbers of moving
counsel, and to the extent known, of opposing counsel, are attached as Exhibit C. Pursuant to Rule
8013(d)(2)(A), the Declaration of George N. Davies in Support of Emergency Motion for Expedited
Briefing and Expedited Review (the “Davies Decl.”) is attached hereto as Exhibit D.
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takes into account the expedited briefing schedule proposed by the Coal Act Funds in the appeal
of the Sale Order.
ARGUMENT

Appellants should be heard on the important questions raised in this appeal, each of
which raises issues of first impression in the Eleventh Circuit: (a) whether the bankruptcy court
erred in holding that sections 1113 and 1114 are applicable to liquidating companies, and (b)
whether the bankruptcy court erred in holding that sections 1113 and 1114 apply to statutory
obligations and thus permit the termination of Coal Act obligations. These are legal questions.
Likewise, Appellants’ overarching question as to whether the bankruptcy court erred in holding
that the Debtors could reject their collective bargaining agreements and terminate retiree benefits
under sections 1113 and 1114 was thoroughly briefed below and can be expeditiously resolved—
not only was there no bargaining representative for the Coal Act obligations, the union never
received a proposal regarding the Coal Act until the last and final proposal.

There are significant grounds for considering this “appeal ahead of other matters.” Fed.
R. Bankr. P. 8013(a)(2)(B). Although the Debtors have represented that the sale will not close
until the end of February, they requested—and the bankruptcy court approved—a waiver of the
14-day stay under Bankruptcy Rule 6004(h) that is provided to permit a challenge to such orders.
Ex. B (Sale Order, § FF). Once the sale closes, the Debtors will begin liquidating and there is a
significant risk that in short order no assets will be left to satisfy the Debtors’ Coal Act
obligations.

In their related appeal of the Sale Order, the Coal Act Funds have sought an expedited
briefing schedule that will conclude before the sale of the Debtors’ assets can close. At the sale

hearing, the Debtors’ investment banker testified that the sale would not close until the end of
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February, at the earliest. Ex. D (Davies Decl., Ex. 1 (Jan. 6, 2016 Hr’g Tr. at 78:10-15)).
Because of the overlap between the issues raised by this appeal and the issues raised in the
appeal of the Sale Order, it will be most efficient to consider both appeals on a coordinated
schedule.

On January 15, 2016, counsel for Appellants shared with opposing counsel a proposed
schedule for expedited briefing and, on January 19, 2016, counsel for Appellants again contacted
counsel for Appellees to ask for their consent to an expedited schedule on the timeframe set out
in this Motion. Id. (Davies Decl., § 5). Appellants have not yet received a response to the
proposal. Id. Appellants understand that the United Mine Workers of America (“UMWA”)
joins and adopts this request to expedite as to the UMWA'’s related appeal of the 1113/1114
Order (Case No. 16-00056-LSC). Id. (Davies Decl.,  6).

CONCLUSION

For the foregoing reasons, this Court should enter an expedited briefing schedule, as
follows:

1. Appellants’ opening brief and appendix shall be filed by February 1, 2016;

2. Appellees’ designations of additional items to be included in the record shall be

filed by February 8, 2016;

3. Appellees’ brief in response shall be filed by February 10, 2016; and

4, Appellants’ reply brief shall be filed by February 17, 2016.
Additionally, this Court should afford this appeal expedited review and set an expedited hearing,
after February 17, 2016, at the Court’s earliest convenience.

Dated: January 20, 2016

DB1/86218694.5 3



Case 2:16-cv-00057-LSC Document 4 Filed 01/20/16 Page 6 of 7

DB1/86218694.5

Respectfully submitted,

/s/ George N. Davies

Glen M. Connor, Alabama Bar No. ASB-0562-R64G
George N. Davies, Alabama Bar No. ASB-3923-A63G
QUINN, CONNOR, WEAVER, DAVIES & Rouco LLP
Two North Twentieth Building

2 — 20th Street North, Suite 930

Birmingham, Alabama 35203

Telephone: 205-870-9989

Facsimile: 205-803-4143

gconnor@gqcwdr.com

gdavies@qcwdr.com

—and -

MOONEY, GREEN, SAINDON, MURPHY &
WELCH, P.C.

Paul A. Green (pro hac vice)

John R. Mooney (pro hac vice)

1920 L Street, N.W., Suite 400
Washington, D.C. 20036

Telephone: (202) 783-0010

Facsimile: (202) 783-608

—and -

MORGAN, LEWIS & BOCKIUS LLP
John C. Goodchild, 111 (pro hac vice)
Rachel Jaffe Mauceri (pro hac vice)
1701 Market Street

Philadelphia, PA 19103-2921
Telephone: (215) 963-5000
Facsimile: (215) 963-5001

Email: jgoodchild@morganlewis.com
Email: rmauceri@morganlewis.com

Sabin Willett (pro hac vice)

Julia Frost-Davies (pro hac vice)

Amelia C. Joiner (pro hac vice)

One Federal Street

Boston, MA 02110-1726

Telephone: (617) 951-8000

Facsimile: (617) 341-7701

Email: julia.frost-davies@morganlewis.com
Email: amelia.joiner@morganlewis.com

Attorneys for Appellants
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CERTIFICATE OF SERVICE

I hereby certify that on January 20, 2016, | filed a true and correct copy of the foregoing
via the Court’s CM/ECF system, which will notify and serve the following:

Scott Burnett Smith

Patrick Darby

Jay Bender

BRADLEY ARANT BOULT CUMMINGS LLP
One Federal Place

1819 Fifth Avenue North

Birmingham, AL 35203

ssmith@babc.com

pdarby@babc.com

jbender@babc.com

Stephen J. Shimshak

Kelley A. Cornish

PAUL, WEISS, RIFKIND, WHARTON
& GARRISON LLP

1285 Avenue of the Americas

New York, NY 10019

sshimshak@paulweiss.com

kcornish@paulweiss.com

/s/ George N. Davies
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UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Inre: Chapter 11
WALTER ENERGY, INC., etd.,} Case No. 15-02741-TOM11
Debtors. Jointly Administered

MEMORANDUM OPINION AND ORDER
GRANTING DEBTORS MOTION FOR AN ORDER
(1) AUTHORIZING THE DEBTORSTO (A) REJECT COLLECTIVE
BARGAINING AGREEMENTS, (B) IMPLEMENT FINAL LABOR PROPOSALS, AND
() TERMINATE RETIREE BENEFITS; AND (11) GRANTING RELATED RELIEF

This case came before the Court for hearing on December 15 and 16, 2015 on Debtors
Motion for an Order (I) Authorizing the Debtors to (A) Reect Collective Bargaining
Agreements, (B) Implement Final Labor Proposals, and (C) Terminate Retiree Benefits, and
(I1) Granting Related Relief; and Establishing Other Deadlines (hereafter “1113/1114 Motion™)
[Doc. No. 1094] dated November 23, 2015, and objections to the 1113/1114 Motion filed by the
United Mine Workers of America (hereafter “UMWA”) [Doc. No. 1189] and the United Mine
workers of America 1974 Pension Plan and Trust and its Trustees, United Mine Workers of
America 1992 Benefit Plan and its Trustees, United Mine Workers of America 1993 Pension

Plan and Trust and its Trustees, United Mine Workers of America 2012 Retiree Bonus Account

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number,
are: Walter Energy, Inc. (9953); Atlantic Development and Capital, LLC (8121); Atlantic Leaseco, LLC (5308);
Blue Creek Coal Sales, Inc. (6986); Blue Creek Energy, Inc. (0986); JW. Walter, Inc. (0648); Jefferson Warrior
Railroad Company, Inc. (3200); Jim Walter Homes, LLC (4589); Jim Walter Resources, Inc. (1186); Maple
Coal Co., LLC (6791); Sloss-Sheffield Steel & Iron Company (4884); SP Machine, Inc. (9945); Taft Coal Sales
& Associates, Inc. (8731); Tuscaloosa Resources, Inc. (4869); V Manufacturing Company (9790); Walter Black
Warrior Basin LLC (5973); Walter Coke, Inc. (9791); Walter Energy Holdings, LLC (1596); Walter
Exploration & Production LLC (5786); Walter Home Improvement, Inc. (1633); Walter Land Company (7709);
Walter Minerals, Inc. (9714); and Walter Natural Gas, LLC (1198). The location of the Debtors' corporate
headquarters is 3000 Riverchase Galleria, Suite 1700, Birmingham, Alabama 35244-2359.

Case 15-02741-TOM11 Doc 1489 Filed 12/28/15 Entered 12/28/15 11:14:31 Desc
Main Document  Page 1 of 57
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Trust and its Trustees, United Mine Workers of America Cash Deferred Savings Trust of 1988
and its Trustees, United Mine Workers of America Combined Benefit Fund and its Trustees
(hereafter “UMWA Funds’)[Doc. No. 1198] (collectively “objections”).?

INTRODUCTION

At the outset, the Court notes and recognizes the impact any ruling on the pending
Motion and objections has on multiple stake holders in these Chapter 11 cases. As noted on the
record during the hearing, the dollar or quantitative monetary impact on each employee or retiree
may not be as high an amount as to other creditors. However, the impact on each employee and
each retiree is huge, and may be difficult for many, if not all, to understand, much less accept as
fair, equitable or just.

In Inre Patriot Coal, the following was noted:

[T]here is unguestionably no dispute that the lives and livelihood of Debtors

employees, both, union and non-union, current, and retired, depend on the

outcome of Debtors' reorganization. “The retirees’ health and access to health

care depend on the outcome of these cases. Indeed, without the dedication and

sacrifice of the coal miners and their families, there would be no coal, and there

would be no Patriot Coal.”*

The Patriot Coal court aso noted, without “men and women willing to bend their knees to
excavate coal” there would be no need for the Chapter 11 cases or the mines.*

This Court recognizes that the miners are the backbone and crucial workforce in these

mining operations. Essentialy, the dilemma facing the Court is whether to shut down the mines

or alow the possibility that the mining operations continue in the hopes that coa prices will

2 Objections to the 1113/1114 Motion were also filed by the Retiree Committee and the Steel Workers, but those
were resolved as noted on the record in open court.

% InrePatriot Coal Corp., 493 B.R. 65, 78 (Bankr. E.D. Mo. 2013) (quoting In re Patriot Coal Corp., 482 B.R.
718, 722 (Bankr. S.D.N.Y. 2012).

4 Patriot Coal, 493 B.R. at 78.

2
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rebound in time and the miners keep valuable jobs, and are able to benefit when better times and
better coal prices occur.

FINDINGS OF FACT?

1. The Debtors produce and export metallurgical coa (“met coa”) for the
global stedl industry with minera reserves in the U.S., Canada and the United Kingdom. The
Debtors also extract, process, and market thermal and anthracite coal and produce metallurgical
coke and coa bed methane gas. [Zelin Decl. 7.] The No. 4 and 7 mines at Jm Walter
Resources, Inc. (“Jim Walter”), with depths over 2,000 feet, are the heart of the Debtors
operations. [Zelin Decl. 18.] However, despite the high quality of met coa that the Debtors
sell, the Debtors, like many other U.S. coal producers, were unable to survive the sharp decline
in the global met coa industry and filed for Chapter 11 relief on July 15, 2015 (the “Petition
Date”), commencing these cases (the “Chapter 11 Cases’). After afailed attempt to restructure
pursuant to a Chapter 11 plan process and a restructuring support agreement, the Debtors are
now liquidating their assets pursuant to a going concern sale to an entity owned by their first lien
creditors (the “First Lien Creditors’). The proposed buyer, however, will not take the Debtors
assets subject to their legacy and current labor costs. Accordingly, pursuant to sections 1113 and
1114 of the Bankruptcy Code, the Debtors are seeking to regject their collective bargaining
agreements (the “CBAS’ as further defined below) to eliminate the successorship provisions and
to implement their final proposals pursuant to which, upon the closing of the proposed sale, the
Debtors will terminate their retiree benefit obligations and any other obligations remaining under
the CBAS, so the Debtors assets may be sold free and clear any obligations pursuant to the

CBAs or otherwise required.

> Pursuant to Rule 201 of the Federal Rules of Evidence, the Court may take judicial notice of the contents of its

own files. See ITT Rayonier, Inc. v. U.S, 651 F.2d 343 (5th Cir. Unit B July 1981); Florida v. Charley
Toppino & Sons, Inc., 514 F.2d 700, 704 (5th Cir. 1975).

3
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2. The Debtors filed a motion on November 9, 2015 to approve bidding
procedures and for the sale of all or substantially all of its assets. The bidding procedures have
been approved, there is a Stalking Horse Bidder, an auction is scheduled for January 5, 2016 and
a hearing on the sale set for January 6, 2016. The record in this case, as well as the testimony
offered at this hearing, indicate the proposed going concern sale is the best chance for selling the
Debtors Alabama mines and to provide potential future employment for the Debtors
represented employees. If the saleis not approved or the sale failsto close, the Debtors will have
no choice but to immediately pursue shut downs of the mines and/or convert to Chapter 7,
thereby destroying the going concern value of the mines and eliminating future employment
opportunities.

A. The Debtors L abor Obligations.

3. The Debtors are party to two collective bargaining agreements and a
memorandum of understanding. Specificaly, (a) Jim Walter is party to the June 2011 Contract
between the United Mine Workers of America and the Bituminous Coa Operators Association
(the “BCOA") (together with any side letters of agreement and closing agreements and the
memorandum of understanding between Jim Walter and the UMWA, the “UMWA CBA”); and
(b) Walter Coke, Inc. (“Walter Coke”) is party to an Agreement dated March 25, 2010, between
the USW on behalf of Local Union No. 12014 and Walter Coke (the “USW CBA”).° The
UMWA CBA covers approximately 700 active employees.

4, In addition, the Debtors owe retiree benefits (as such term is defined by
section 1114 of the Bankruptcy Code, the “Retiree Benefits’) to approximately 3,100 retirees

and spouses represented by either the UMWA or the USW, together with approximately 100

&  Asnoted on the record, the Debtors and the USW stipulated that all relief requested in the Debtors 1113/1114
Motion was withdrawn, therefore no relief is granted in this Order asto the USW or the USW CBA.

4
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non-Union retirees and spouses represented by the statutory committee of retirees appointed in
these Chapter 11 Cases (the “Section 1114 Committee”). These Retiree Benefits include those
owed under: (i) the UMWA CBA (the “UMWA Retiree Medica Plan”) which, as of
December 31, 2014, had approximately $579.2 million in unfunded liabilities; (ii) a collective
bargaining agreement that does not cover any active employees with the UMWA (the “Taft
Retiree Medica Plan”) that, as of December 31, 2014, had approximately $3.4 million in
unfunded liabilities; (iii) the USW CBA (the “Walter Coke Retiree Medical Plan” and the
“Walter Coke Retiree Life Plan”) that, as of December 31, 2014, had approximately $11.0
million and $0.5 million in unfunded liabilities, respectively; and (iv) the medical plan for non-
Union retirees’ (the “Salaried Retiree Medicad Plan”) that, as of December 31, 2014, had
approximately $4.3 million in unfunded liabilities. (See Scheller Decl. 14; Farrell Decl. | 4;
Zelin Decl. 1 27.)

5. The Debtors are also responsible for numerous forms of pension liabilities
and retiree benefit obligations arising from the Debtors' relationship with the UMWA, including,
as defined below, the 1974 Pension Plan, the Coal Act Funds, the 1993 Benefit Plan, the Account
Plan, and the CDSP (collectively, the “UMWA Funds’). Specifically, in 2014, Jim Walter
Resources contributed (a) over $17 million to the 1974 Pension Plan;® (b) over $80,000 to the

CDSP?; and (c) approximately $3.6 million to the 1993 Benefit Plan.’® The Debtors also have an

A separate Stipulation and Order has been entered (Doc. No. 1333) resolving all non-union retiree issues.

8 The United Mine Workers of America 1974 Pension Plan and Trust (the “1974 Pension Plan”) is a
multiemployer, defined-benefit pension plan established pursuant to 29 U.S.C. § 186(c)(5). The 1974 Pension
Plan is responsible for pension and death benefits to approximately 90,000 retired or disabled miners and their
eligible surviving spouses. See Objection of UMWA Health and Retirement Funds to the Debtors' Motion for
an Order (A) Approving the Debtors Key Employee Retention Plan and (B) Granting Related Relief (the
“UMWA Funds KERP Objection”)[Docket No. 1148], 11 7-8.

®  The United Mine Workers of America Cash Deferred Savings Plan of 1988 (the “CDSP”) is a multiemployer
savings plan established by the 1988 CBA between the UMWA and the BCOA. The CDSP is funded by both
5
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annua premium of approximately $170,000 (payable monthly) owed to the Combined Benefit
Fund,™ and currently administer a Coal Act individual employer plan (an “IEP") that provides
retiree health benefits to approximately 572 retirees and their dependents.*? Finally, in 2014, Jim
Walter contributed approximately $5.1 million to aretiree bonus Account Plan.*®

6. In aggregate, the Debtors pay approximately $25-30 million per year on
account of their Retiree Benefits.

B. The Chapter 11 Cases and Going-Concern Sale.

7. The decline of the global met coal industry since 2011 is well established
and has devastated the industry. Fundamental downward shifts in the Chinese economy, coupled
with the increase of low-cost supply of met coal from Australia and Russia, have driven met coal
prices down from their historic high of $330 per metric ton in 2011 to their current low of $89

per metric ton. [Zelin Decl. 18.] The spot price for met coa is currently less than $80 per

voluntary employee wage deferrals and numerous contributions from employers. See UMWA Funds KERP
Objection, 7 12.

10 The United Mine Workers of America 1993 Benefit Plan and Trust (the “1993 Benefit Plan”) provides retiree
health benefits to approximately 10,837 retired coal miners and dependents. See UMWA Funds KERP
Objection, § 13; Declaration of William G. Harvey in Support of First Day Motions (the “Harvey
Declaration”)[Docket No. 3]; 1 85.

' The United Mine Workers of America Combined Benefit Fund (the “Combined Benefit Fund”) provides health
and death benefits to coal industry retirees who, as of July 20, 1992, were receiving benefits from the 1950
Benefit Trust or the 1974 Benefit Trust. The Combined Benefit Fund is financed by an annual premium
assessed every October and certain transfers from the federal government. UMWA Funds KERP Objection, 15;
Harvey Declaration, 183.

2 The United Mine Workers of America 1992 Benefit Plan (the “1992 Plan,” and, together with the Combined
Benefit Fund, the “ Coal Act Funds’) provides benefitsto (a) those who, based on their age and service record as
of February 1, 1993, could have retired and received benefits under the 1950 Benefit Trust or the 1974 Benefit
Trust if those trusts had not been merged by statute, and who actually retired between July 20, 1992 and
October 1, 1994; and (b) those who would be covered by an IEP maintained pursuant to the Coal Act but who
no longer receive such coverage. See UMWA Funds KERP Objection, 1 6, Harvey Declaration, 1 83.

3 The United Mine Workers of America 2012 Retiree Bonus Account Plan (the “Account Plan”) was established
in the 2011 NBCWA to make annual single-sum payments to beneficiaries on November 1, 2014, November 1,
2015, and November 1, 2016. Depending on the beneficiary’s pension under the 1974 Pension Plan, a
beneficiary receives either $455 or $580 from the Account Plan. See UMWA Funds KERP Objection, 1 11,
Harvey Declaration, 1 86.

6
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metric ton. As met coal prices began to decline, the Debtors’ management responded to the
changing industry environment by implementing numerous operational and cash-flow savings
measures.* [Zelin Decl. 9.]

8. Despite these efforts, the burden on the Debtors of their funded debt
obligations and labor-related liabilities was unsustainable. With cash reserves of as of July 15,
2015, of approximately $250 million, inclusive of cash at their Canadian and U.K. entities, the
Debtors continued to suffer substantial losses from operations despite the far-reaching cost cuts
already taken. Accordingly, the Debtors investment banking and financial advisors began
negotiating with advisors to an informal committee that comprises the holders of a mgority in
amount of the Debtors first lien senior secured debt (the “Steering Committee”). The
negotiations culminated in a Restructuring Support Agreement (the “RSA”) and the terms of an
agreed order approving the Debtors' use of the First Lien Creditors' cash collateral. [Zelin Decl.
112]

0. The RSA created a dual-track framework for the Debtors' restructuring:
the Debtors would first seek to confirm a debt-for-equity Chapter 11 restructuring plan (the
“Plan”), but at the same time, the Debtors would also pursue a going-concern sale in the event
that the Debtors could not confirm the Plan. [Zelin Decl. §12.] In fact, one of the milestonesin
the RSA mandated that the Debtors commence the marketing of their assets on or before
August 19, 2015, in case a going-concern sale became the only viable option. [Zelin Decl. 1 12.]

10.  The Court held contested hearings on the Debtors motion to assume the

RSA on September 2 and 3, 2015. On September 14, 2015, the Court entered an order approving

¥ These included a reduction of SG&A by 20% ($32 million), 25% ($33 million) and 28% ($28 million) in 2012,
2013 and 2014 respectively. The Debtors aso cut their capital expenditures by 10% ($45 million), 61%
($238 million), and 28% ($28 million) in 2012, 2013 and 2014 respectively. Among other things, the Debtors
idled numerous mines and implemented significant reduction in force initiatives. [Zelin Decl. §9.]

7
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the RSA on amended terms. [Doc. No. 723.] Subsequently, on September 18, 2015, the
Steering Committee filed a motion, which the Debtors later joined, seeking confirmation that the
RSA had terminated on its own terms. [Doc. Nos. 746, 774.] Following a hearing on
September 24, 2015, the Court entered an order confirming that the RSA had terminated. [Doc.
No. 796.]

11.  When the RSA terminated, the Debtors were left with its cash resources
and liquidity running out and no viable source of funding. The Debtors evaluated al of their
options but could not find a feasible path towards consummating a Plan. [See Zelin Decl. §13.]
In addition, no third party buyer had come forward for the Debtors' core assets. [See Zelin Decl.
114.] As aresult, the Debtors commenced negotiations with the Steering Committee and its
advisors with respect to a going-concern sale. [See Zelin Decl. 1 14.] In particular, the Debtors
were focused on (i) preserving the Debtors Alabama Coal Operations (as defined below) to the
greatest extent possible, (ii) maximizing potential for future employment for the Debtors
workers, and (iii) ensuring that the Debtors estates after a sale closing would retain sufficient
assets to wind-down in a safe and orderly manner. [See Zelin Decl. 115, 29.]

12.  After two months of negotiations, on November 5, 2015, the Debtors
executed an asset purchase agreement (the “ Stalking Horse APA”) with Coal Acquisition LLC,
an entity owned by the First Lien Creditors (the “Proposed Buyer”). [Zelin Decl. 115.] Under
the Stalking Horse APA, the Debtors will sell their core Alabama mining operations (i.e., the Jim
Walter No. 4 and 7 mines, related methane gas operations, and certain additiona assets
incidental thereto) (the “ Alabama Coal Operations’) to the Proposed Buyer for $1.15 billion (the
“363 Sal€e’). The consideration for the purchase price will be a credit bid by the First Lien

Creditors of their prepetition liens and their adequate protection claims. In addition, the

8
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Proposed Buyer will (a) purchase the Debtors avoidance actions for $5.4 million in cash
(subject to certain reductions); (b) fund various wind down trusts to safely liquidate the Debtors
assets remaining after consummation of the sale to the Proposed Buyer; and (C) assume an
estimated $115 million in liabilities, including Black Lung obligations, reclamation, trade
payables, cure costs and professional fees and expenses. The Stalking Horse APA is subject to
higher or better offers and an open auction at which other qualified bidders may seek to purchase
the Alabama Coal Operations and other assets on higher or better terms.

13.  The testimony presented at this hearing indicated that the discussions
between the Debtors and their advisors and the Proposed Buyer and its advisors were protracted,
difficult, contentious, frustrating, but at arm’s-length. [See also Zdlin Decl. §15.] To facilitate
continued negotiations, the Steering Committee agreed to extend the Debtors use of Cash
Collateral twice during thistime: first on October 8, 2015, extending the use of Cash Collateral
to November 20, 2015, and again on November 17, 2015, extending the use of Cash Collateral to
December 1, 2015.%° [Doc. Nos. 857, 1053.] In response to the Debtors' deteriorating financial
condition, the Steering Committee also agreed to defer the adequate protection payments due on
October 15 and November 15 that the Debtors were otherwise obligated to make to the First Lien
Creditors. [Doc. Nos. 890, 1037.]

14.  The Proposed Buyer refused to acquire the Alabama Coal Operations
burdened by the Debtors' legacy and current labor costs. The Stalking Horse APA thus requires
a sale “free and clear” of legacy union liabilities. [Zelin Decl. §16.] Towards that end, the
Stalking Horse APA requires the elimination of any clause or provision imposing on the Debtors

the requirement that any buyer assume the Debtors CBASs or any of the Debtors' liabilities or

> On December 1, 2015, the Steering Committee granted an additional extension, permitting the Debtors' use of

Cash Collateral to January 8, 2016. [Doc. No. 1158.]

9
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obligations under their CBAs (collectively, the “Successorship Provisions’) or aternatively,
regjection of the Debtor’ s collective bargaining agreements.

15.  Successorship clauses are contractual provisions in collective bargaining
agreements that seek to require an employer to bind a purchasing employer to al the terms and
conditions of an existing collective bargaining agreement in the event of a sale or assignment of
the business. The UMWA CBA provides, for example:

This Agreement shal be binding upon all signatories hereto,
including those Employers which are members of signatory
associations, and their successors and assigns. In consideration of
the Union’s execution of this Agreement, each Employer promises
that its operations covered by this Agreement shall not be sold,
conveyed, or otherwise transferred or assigned to any successor
without first securing the agreement of the successor to assume the
Employer’s obligations under this Agreement. Immediately upon
the conclusion of such sale, conveyance, assignment or transfer of
its operations, the Employer shall notify the Union of the
transaction. Such notification shall be by certified mail to the
Secretary-Treasurer of the International Union and shall be
accompanied by documentation that the successor obligation has
been satisfied. Provided that the Employer shall not be a guarantor
or be held liable for any breach by the successor or assignee of its
obligations, and the UMWA will ook exclusively to the successor
or assignee for compliance with the terms of this Agreement.

UMWA CBA, p. 5.

16. Because the Proposed Buyer is unwilling to purchase the Alabama Coal
Operations subject to the CBAS, with respect to the UMWA CBA, the Stalking Horse APA
provides:

On the Closing Date, the Acquired Assets shall be transferred to
Buyer and/or one or more Buyer Designees, as applicable, free and
clear of all Encumbrances and Liabilities (including, for the
avoidance of doubt, al successor liability, including any
successorship obligations under any Collective Bargaining
Agreement, and/or with respect to any Benefit Plan that is not an
Buyer Benefit Plan), other than the Permitted Encumbrances and
the Assumed Liabilities, including any Reclamation obligations
that are Assumed Liabilities.

10
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Stalking Horse APA § 7.12 (emphasis added).
17.  The Stalking Horse APA further requires as a closing condition that:
(i) the Bankruptcy Court shall have determined that Sellers can
sell the Acquired Assets free and clear of any successor clause in
the UMWA Caollective Bargaining Agreements, (ii) the UMWA
shall have agreed to waive or remove the successor clause in the
UMWA Collective Bargaining Agreements, or (iii) the
Bankruptcy Court shall have granted a motion acceptable to
Buyer filed by the applicable Seller pursuant to Section 1113(c)

of the Bankruptcy Code authorizing the applicable Seller to
reject the UMWA Collective Bargaining Agreements.

Stalking Horse APA 8 9.9()(i) (emphasis added).

18. Despite extensive efforts, the Debtors did not find any buyer willing to
purchase the Debtors assets subject to the CBAs. In fact, no buyer other than the Proposed
Buyer expressed any interest in the Alabama Coal Operations at all. This was true even though,
as of the date of the Section 1113/1114 Motion, the Debtors investment banking advisor PJT
Partners LP (“PJT”) had contacted 47 strategic acquirers (including domestic coal producers,
international coal producers and integrated steel companies) and 37 financial sponsors.
Throughout the marketing process, PJT did not receive a single indication of interest to purchase
al of the Debtors Alabama Coal Operations although PJT did receive a few proposals with
respect to certain of the Debtors other assets. [Zelin Decl. 1 25; see also Tab 10, Z€elin Tria
Notebook.]

19.  Today, the Debtors continue to rapidly lose cash, even excluding interest
expenses and notwithstanding substantial cash conservation initiatives the Debtors implemented.
If the Stalking Horse APA is not approved, and if no alternative successful bidder emerges, the
Debtors will run out of cash by early 2016 and will have no choice but to liquidate. [Zelin Decl.

129; see also Tab 1, Zelin Trial Notebook.] In addition, if the proposed 363 Sale is

11
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consummated, the Debtors will be left with insufficient funds to make payments on the Retiree
Benefits and any ongoing obligations under the UMWA CBA. [Z€lin Decl. { 16.]

C. The Debtors L abor Negotiations with the UMWA .1

20.  Starting before the Petition Date, the Debtors have met and negotiated
with the UMWA concerning proposed modifications to the UMWA CBA. [Scheller Decl. 15.]
When the Chapter 11 Cases first commenced, the Debtors negotiated with the UMWA intending
to reorganize and confirm a Chapter 11 plan consistent with the RSA. [Scheller Decl. §11.]
Prior to the Petition Date, on July 8, 2015, the Debtors met with the UMWA to provide the
UMWA with an overview of market conditions, the Debtors’ historical financia performance,
and the reasons and goals for the Debtors' anticipated restructuring. [Scheller Decl. 1 6.]

21.  On August 26, 2015, the Debtors presented the UMWA with their first
proposal (the “First UMWA Proposal”) for a set of terms and conditions to effectuate a
reorganization as contemplated in the RSA, including deletion of the Successorship Provisions.
[Scheller Decl. 113.] In the First UMWA Proposal, the Debtors also sought aggregate annual
savings of approximately $150 million which they then believed was the minimum needed to
eventually return the Debtors to profitability. [Scheller Decl. §12.] Even with those savings, the
Debtors' financial advisors projected that the feasibility of any Chapter 11 plan would require
significant capital investment over aperiod of years. [Zelin Decl. §17.]

22.  The Debtors met with the UMWA to discuss the Firsst UMWA Proposal
five times in September 2015. The First UMWA Proposal included elimination of Retiree

Benefits and modifications to healthcare, al of which were discussed in these meetings.

16 “The UMWA is alabor union which was formed in Columbus, Ohio on January 22, 1890 with the stated purpose
of ‘educating all mine workersin America to realize the necessity of unity of action and purpose, in demanding
and securing by lawful means the just fruits of our toil.”” Patriot Coal, 493 B.R. at 80 (quoting Mair B. Fox,
United We Sand: The United Mine Workers of America 1890-1990 22 (International Union, United Mine
Workers of America 1990, in turn citing the UMWA Preamble, 1890).

12
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[Scheller Decl. §14.] Following those discussions, on October 1, 2015, the UMWA made its
first counter-proposal to the First UMWA Proposal. [Scheller Decl. 1 15.]

23.  When the RSA was terminated and confirmation of a plan of
reorganization proved impossible, the Debtors switched their focus to a sale path and continued
to meet with the UMWA to discuss the Debtors options in light of the sale process. [Scheller
Decl. 117.] Asthe Stalking Horse APA was crystalizing, the Debtors engaged again with the
UMWA to discuss the UMWA CBA. [See Scheller Decl. 11119-21.] Specifically, the Debtors
met with the UMWA twice in October to provide status reports on the Stalking Horse APA
negotiations and the Debtors' deteriorating liquidity position. [Scheller Decl. {1 20-21.]

24. Five days after entering into the Stalking Horse APA, the Debtors met
with the UMWA,, withdrew their First Proposal and presented their final proposal (the “Find
UMWA Proposa”). [Scheller Decl. 23 & Ex. 2] The Fina UMWA Proposal included the
following terms:

@ Successorship clause. Deletion of the successorship clause
in its entirety to comply with the terms of the Stalking
Horse APA and facilitate the 363 Sale process. [Scheller
Decl. 124.]

(b) Healthcare for laid-off employees. Elimination of the
requirement to provide healthcare benefits for employees
who are laid off for up to 12 months after the month in
which the layoff occurs, providing instead that no
healthcare or other welfare benefits will be provided to any
active or laid-off employee after the sale of the mines under
the 363 Sale closes. [Scheller Decl. 1 24.]

(© Termination of agreement. Termination effective as of the
date the 363 Sale closes, on which date al of the Debtors
obligations to make any payment that arises from any
contractual requirement, grievance settlement, arbitration
decision or other obligation that vested or was incurred
prior to the date of the sale of the mines to the Proposed
Buyer under the Stalking Horse APA would also terminate.
[Scheller Decl. 1 24.]

13
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(d) Effects bargaining. Continued good faith discussions
regarding any proposa that the UMWA may have
concerning the effects of the sale of the mines on the
UMWA'’s members. [Scheller Decl. 1 24.]

(e Hedth and welfare benefits for retirees. Termination of
health and welfare benefits, including the UMWA Retiree
Medical Plan and Taft Retiree Medical Plan, for al of the
UMWA's retirees effective no later than the closing date of
the Section 363 Sde, as the Buyers are not agreeing to
assume responsibility for such healthcare benefits for
retirees under the Stalking Horse APA, and the Debtors
will no longer have any funds available to provide any
benefits to the UMWA retirees post-closing. [Scheller
Decl. 124.]

() Coal Act retirees. Coordination with the UMWA and with

the UMWA 1992 Plan officials to arrange for the transition
of retirees entitled to Coal Act Benefits to the UMWA 1992
Benefit Plan with no loss of benefits. (The Coa Act
provides that when an employer becomes financialy
unable to provide hedthcare benefits to its Coa Act-
eligible retirees, the UMWA 1992 Benefit Plan will enroll
the impacted retirees and provide their benefits.) [Scheller
Decl. §24]

25.  On November 20, 2015, the UMWA rejected the Debtors Final UMWA
Proposal. [Scheller Decl. 127 & Ex.3.] The UMWA response was that it would agree to
facilitate the termination or modification of the UMWA CBA obligations “as appropriate for the
winding down of JWR and its exit from the coa industry” but “only upon” ratification of a new
collective bargaining agreement with the Proposed Buyer that, among other things, addresses
healthcare for retired Jim Walter miners. [Id.]

26.  Thetestimony at the hearing showed that the UMWA has been negotiating
with the Proposed Buyer. On November 6, 2015, the day after the Stalking Horse APA was
signed, Mr. Doug Williams, CEO of Coa Acquisitions, LLC, sent a letter to Cecil E. Roberts,
the UMWA'’s President, introducing himself to Mr. Roberts and hoping to set the stage for

further discussions and negotiations. Further, Mr. Williams advised that Coal Acquisition

14
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planned to begin interviewing individuals for employment after a sale and that some of the
individuals who may be interviewed are currently represented by the UMWA at Jim Walter's
number 4 and 7 mines, surface facilities and preparation plants. After the letter was sent to
Mr. Roberts, the advisors to the Proposed Buyer exchanged numerous emails and calls and
meetings with the UMWA were scheduled for and held November 16, December 2, and
December 8, 2015, and another meeting is scheduled for December 18, 2015. [Williams Decl.
15 and testimony.] At the November 16th meeting, the Proposed Buyer made an initial contract
proposal to the UMWA, subject to a number of conditions, including the Proposed Buyer
providing offers of employment to the bargaining unit employees previously employed at Jim
Walter's mines numbers 4 and 7, preparation plants and surface facilities, and a mgjority of those
bargaining unit employees accepting such offers. [Williams Decl. §6.] A counterproposa has
since been provided by the UMWA, and the hearing, the testimony indicated the parties intend to
continue to negotiate.

27.  Throughout the negotiation process, the Debtors provided the UMWA
with full access to extensive diligence information, including approximately 75,000 pages of the
relevant operational, financial, business planning and other documents. Towards that end, the
Debtors established an electronic data room to facilitate information sharing on a confidential
basis. The data room was made available to the UWMA on July 14, 2015. [Scheller Decl. 1 8.]
In addition to providing access to thousands of pages of data, the Debtors and their advisors gave
the UMWA numerous detailed presentations about the Company, its businesses, financid
conditions, business plan and projected performance. [Scheller Decl. §9.]

D. The Debtors Motion Pursuant to 11 U.S.C. 88 105(a), 1113(c), and 1114(q).

28. On November 23, 2015, the Debtors filed this Section 1113/1114 Motion

pursuant to sections 105(a), 1113(c), and 1114(g) of title 11 of the United States Code for an

15
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order (1) (A) authorizing the rejection of the collective bargaining agreements of Jim Walter and
Walter Coke, (B) implementing Jim Walter's and Walter Coke's final labor proposals, and
(C) terminating the Debtors' retiree benefits and related obligations; and (1) granting related
relief. Along with the Motion, Debtors filed declarations of Steven Zelin, a Partner at PJT
Partners, Debtors' financial advisor; Walter J. Scheller, 111, the CEO of Walter Energy, Inc.; and
Carol W. Ferrell, President of Walter Coke, Inc. In addition, as a proponent of the Motion, the
lenders filed the declaration of Stephen Douglas Williams, the CEO of Coal Acquisitions, LLC,
the Stalking Horse Bidder. In addition to these declarations admitted as evidence at the hearing,
Mr. Zelin, Mr. Scheller and Mr. Williams testified.

29. In the Section 1113/1114 Motion, the Debtors request the authority to
(a) rgject the UMWA CBA in its entirety and (b) implement the Final Proposals pursuant to
which any Successorship Provision would be eliminated and upon the closing of the 363 Sale,
the UMWA CBA and the other obligations remaining under the UMWA CBA, as well as the
Retiree Benefits, would terminate.

30. The UMWA?Y and the UMWA Funds,® (collectively, the “Objectors’)

filed objections to the Section 1113/1114 Motion.”® The Objectors make the following

7 See Objection of the United Mine Workers of America to Debtors Motion Pursuant to 11 U.S.C. §§ 105(a),
1113(c) and 1114(g) for an Order (I) Authorizing the Debtors to (A) Reject Collective Bargaining Agreements,
(B) Implement Final Labor Proposals, and (C) Terminate Retiree Benefits, and (I1) Granting Related Relief
[Doc. No. 1189] (the “UMWA Objection”).

18 See Objection of the United Mine Workers of American 1974 Pension Plan and Trust, the United Workers of
America 1993 Benefit Plan, the United Mine Workers of America 2012 Retiree Bonus Account Plan, the United
Mine Workers of America Cash Deferred Savings Plan of 1988, the United Mine Workers of America Combined
Benefit Plan and the United Mine Workers of America 1992 Benefit Plan to (1) Debtors' Motion Pursuant to 11
U.SC. 88 105(a), 1113(c) and 1114(g) for an Order () Authorizing the Debtors to (A) Reject Collective
Bargaining Agreements, (B) Implement Final Labor Proposals, and (C) Terminate Retiree Benefits, and
(I1) Granting Related Relief [Doc. No. 1198] (the “UMWA Funds Objection”).

¥ The USW also filed an objection to the Section 1113/14 Motion. See Opposition of the United Steelworkers to
the Debtors Motion Pursuant to 11 U.SC. 88 105(a), 1113(c) and 1114(g) [Doc. No. 1195] (the “USW
Objection”). The Debtors filed a notice of withdrawal of the Section 1113/14 Motion as it relates to the USW

16
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arguments: (a) relief under sections 1113 and 1114 of the Bankruptcy Code is not appropriate
here, where the Debtors are selling substantially all of their assets only to then possibly liquidate
in a Chapter 7, as opposed to restructuring or reorganizing; (b) even assuming that a liquidating
debtor can seek relief under sections 1113 and 1114 of the Bankruptcy Code, a a minimum,
these sections require the Debtors to demonstrate an ability to confirm a Chapter 11 plan, which
the Debtors cannot do here because they lack the funding needed to satisfy accrued but unpaid
administrative claims, including environmental, pension, and certan other legacy
retiree/employee liabilities; (c) the Section 1113/1114 Motion inappropriately seeks to terminate
the Debtors obligations to its employees and retirees under the Coal Act statutory obligations
that the Debtors cannot modify under section 1114 of the Bankruptcy Code; and (d) the Section
1113/1114 Motion fails to satisfy the substantive requirements of sections 1113 and 1114 of the
Bankruptcy Code for a plethora of other reasons, including that termination of the Successorship
Provisions is not necessary to permit the reorganization of the Debtors as contemplated by the
Bankruptcy Code and that the requested relief is otherwise not fair and equitable.

JURISDICTIONZ

31.  The Court has jurisdiction to consider this matter pursuant to 28 U.S.C.
88 157 and 1334. Venue is proper in this district pursuant to 28 U.S.C. 88 1408 and 1409. This
isacore proceeding under 28 U.S.C. § 157(b).

32.  The statutory and legal predicates for the relief sought herein are sections

105(a), 1113(c), and 1114(qg) of the Bankruptcy Code and Bankruptcy Rules 2002 and 6004.

[Doc. No. 1227]. The Court confirmed with USW counsel that he had no objection to the withdrawal and that
essentially the withdrawal constituted a stipulation of dismissal asto the USW provisions of the Mation.

% This Memorandum Opinion and Order constitutes findings of fact and conclusions of law pursuant to Federal

Rule of Civil Procedure 52, applicable to adversary proceedings in bankruptcy pursuant to Federal Rule of
Bankruptcy Procedure 7052.

17
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33.  On July 30, 2015, the Bankruptcy Administrator for the Northern District
of Alabama appointed an eleven member Official Committee of Unsecured Creditors (the
“Creditors Committee”). [Doc. No. 268.] On August 4, 2015, the Bankruptcy Administrator
appointed two additional members to the Creditors Committee [Doc. Nos. 336, 342.]

34.  On July 30, 2015, the Court entered an order authorizing the formation of
a committee of retired employees pursuant to sections 1114(c)(2) and 1114(d) of the Bankruptcy
Code (the “Section 1114 Committee”’). [Doc. No. 264.] Both the UMWA and the United
Steelworkers (the “USW,” and, together with the UMWA, the “Unions’) are members of the
Creditors Committee and each serves as the authorized representative of the retirees of their
respective Unions on the Section 1114 Committee. [Doc. Nos. 268, 264.] No trustee or
examiner has been appointed in the Chapter 11 Cases.

CONCLUSIONSOF LAW

A. Sections 1113 and 1114 of the Bankruptcy Code.

35.  Congress enacted section 1113 of the Bankruptcy Code in response to the
Supreme Court’s decision in NLRB v. Bildisco & Bildisco, 465 U.S. 513 (1984). In Bildisco, the
Supreme Court “held that a debtor may unilaterally reject a collective bargaining agreement
under section 365(a) of the Bankruptcy Code by showing that the agreement * burdens the estate,
and that after careful scrutiny, the equities balance in favor of rejecting the labor contract.””?* To
address concerns that the Supreme Court’ s decision would permit debtors to use bankruptcy as a
weapon in the collective bargain process, Congress enacted section 1113 to “replace the Bildisco

standard with one that was more sensitive to the national policy favoring collective bargaining

2 Inre AMR Corp., 477 B.R. 384, 405 (Bankr. S.D.N.Y. 2012) (quoting NLRB v. Bildisco & Bildisco, 465 U.S.
513, 526 (1984)).

18
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agreements . . . "% Section 1113 accordingly is intended “to ensure that well-informed and
good faith negotiations occur in the market place, not as part of the judicia process.”?® It does
so by imposing more stringent standards and rigorous procedures for rgecting a collective
bargaining agreement than apply to an ordinary executory contract. Section 1113 thereby
encourages the debtor-employer and the union to reach a negotiated settlement. See Collier on
Bankruptcy 1 1113.01 (citing the language and history of section 1113).

36. Section 1113 providesin relevant part:

(@) The debtor in possession, or the trustee if one has been
appointed under the provisions of this Chapter, other than a trustee
in a case covered by subChapter 1V of this Chapter and by title | of
the Railway Labor Act, may assume or reect a collective
bargaining agreement only in accordance with the provisions of
this section.

(b) (1) Subsequent to filing a petition and prior to filing an
application seeking rejection of a collective bargaining agreement,
the debtor in possession or trustee (hereinafter in this section
“trustee” shall include a debtor in possession), shall—

(A)make a proposal to the authorized
representative of the employees covered by such
agreement, based on the most complete and reliable
information available at the time of such proposal,
which provides for those necessary modifications in
the employees benefits and protections that are
necessary to permit the reorganization of the debtor
and assures that all creditors, the debtor and all of
the affected parties are treated fairly and equitably;
and

(B) provide, subject to subsection (d)(3), the
representative of the employees with such relevant
information as is necessary to eval uate the proposal.

(2) During the period beginning on the date of the making
of a proposal provided for in paragraph (1) and ending on

% \Wheeling-Pittsburgh Steel Corp. v. United Steelworkers of America, 791 F.2d 1074, 1089 (3d Cir. 1986).

% New York Typographical Union No. 6 v. Maxwell Newspapers, Inc. (In re Maxwell Newspapers, Inc.), 981 F.2d

85, 90 (2d Cir. 1992).
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the date of the hearing provided for in subsection (d)(1), the
trustee shall meet, at reasonable times, with the authorized
representative to confer in good faith in attempting to reach
mutually satisfactory modifications of such agreement.

(c) The court shall approve an application for rgection of a
collective bargaining agreement only if the court finds that—

(2) the trustee has, prior to the hearing, made a proposa
that fulfills the requirements of subsection (b)(1);

(2) the authorized representative of the employees has
refused to accept such proposal without good cause; and

(3) the balance of the equities clearly favors rejection of
such agreement.

37.  “Section 1113(b) requires that a debtor take a number of procedural steps
prior to rejecting a collective bargaining agreement.” % At the outset, the debtor must provide
the union with its proposed modifications to a collective bargaining agreement prior to filing an
application with the court to reject the agreement. Moreover, the proposed modifications must
be (@) “based on the most complete and reliable information available at the time of the
proposal,” (b) “necessary to permit the reorganization of the debtor,” and (c) “assure[] that all
creditors, the debtor and all of the affected parties are treated fairly and equitably.”® The
debtors must also provide the union with the relevant information necessary for the union to
evaluate the proposal.?® Finaly, “the debtor must bargain in good faith with the union in an
attempt to reach an agreement” between the time that the section 1113 proposal is made by the

debtor and the date that any section 1113 application is set to be heard.?’

% AMR Corp., 477 B.R. at 406.

% 11U.S.C. § 1113(b)(1)(A); AMR Corp., 477 B.R. at 406 (citing 11 U.S.C. § 1113(b)(1)(A).
% d.

" AMR Corp., 477 B.R. at 406.
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38.  Section 1113(c) aso requires that a debtor establish the following three
substantive requirements to reject a collective bargaining agreement: (a) that the debtor’s
section 1113 proposal fulfills the requirements of the statute, (b) that the union refused to accept
the proposal without good cause, and (c) that the balance of the equities favors reection of the
agreement.?® “The debtor bears the burden of proof by the preponderance of the evidence on the
elements of section 1113.” %

39. Similarly, the debtor may modify or terminate retiree benefits upon
satisfying the following conditions:

(2) the trustee has, prior to the hearing, made a proposal that fulfills the
reguirements of subsection (f);

(2) the authorized representative of the retirees has refused to accept such
proposal without good cause; and

(3) such modification is necessary to permit the reorganization of the
debtor and assures that all creditors, the debtor, and al of the affected
parties are treated fairly and equitably, and is clearly favored by the
bal ance of the equities;

except that in no case shall the court enter an order providing for such
modification which provides for a modification to a level lower than
that proposed by the trustee in the proposal found by the court to have
con;glied with the requirements of this subsection and subsection (f)

40.  Subsection (f) requires as follows:

(1) Subsequent to filing a petition and prior to filing an application
seeking modification of the retiree benefits, the trustee shall—

(A)make a proposal to the authorized representative of the
retirees, based on the most complete and reliable information
available at the time of such proposal, which provides for

% 11 U.S.C. §1113(c); AMR Corp., 477 B.R. at 406.

% AMR Corp., 477 B.R. at 406 (citing Truck Drivers Local 807 v. Carey Transp., Inc. (Carey Transp. 1), 816
F.2d 82, 88 (2d Cir. 1987); In re Nw. Airlines Corp., 346 B.R. 307, 320-21 (Bankr. S.D.N.Y. 2006)).

¥ 11U.S.C. §1114(g).
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those necessary modifications in the retiree benefits that are
necessary to permit the reorganization of the debtor and
assures that al creditors, the debtor and all of the affected
parties are treated fairly and equitably; and

(B) provide, subject to subsection (k)(3), the representative of the
retirees with such relevant information as is necessary to
evauate the proposal.

(2) During the period beginning on the date of the making of a proposal
provided for in paragraph (1), and ending on the date of the hearing
provided for in subsection (k)(1), the trustee shall meet, at reasonable
times, with the authorized representative to confer in good faith in

attempting to reach mutually satisfactory modifications of such retiree
benefits.*

41.  The statutory “requirements for modification of retiree benefits are . . .
substantially the same as the requirements for rejection of collective bargaining agreements.” *
Thus, the nine-part analysis found in In re American Provision Company, discussed below,
applies equally to both.®* Courts thus routinely analyze motions for relief under sections 1113
and 1114 together, and the Court will do so here.** Accordingly, the following discussion
relating to the requirements under section 1113 also applies to the relief the Debtors request

under section 1114 and as applicable to the UMWA and UMWA Funds.** Applicable Standard

Under Sections 1113 and 1114 of the Bankruptcy Code.

3 11U.S.C. § 1114(f)..
¥ InreHorizon Natural Res. Co., 316 B.R. 268, 281 (Bankr. E.D. Ky. 2004)

% InreHorizon Natural Res., 316 B.R. at 280-81. See In re American Provision Co., 44 B.R. 907, 909 (Bankr. D.
Minn. 1984).

¥ See, eg., Horizon Natural Res., 316 B.R. at 279-83; In re Horsehead Indus., Inc., 300 B.R. 573, 583 (Bankr.
S.D.N.Y. 2003).

% Thusany reference in this Opinion to the UMWA also, if applicable, shall be areference to the UMWA Funds.
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42.  The requirements of section 1113 were restated in anine-part test in Inre
American Provision Co., 44 B.R. 907, 909 (Bankr. D. Minn. 1984).% The test requires that the
following be met:

@ The debtor in possession must make a proposal to the union
to modify the collective bargaining agreement;

(b) The proposal must be based on complete and reliable
information available at the time of the proposal;

(c) The proposed modifications must be “necessary to permit
the reorganization of the debtor;”

(d) The proposed modifications must assure that all creditors,
the debtor and all of the affected parties are treated fairly
and equitably;

(e The debtor must provide to the union such relevant
information as is necessary to eval uate the proposal;

()] Between the time of the making of the proposal and the
time of the hearing on approva of the rgection of the
existing collective bargaining agreement, the debtor must
meet at reasonabl e times with the union;

(9) At the meetings the debtor must confer in good faith in
attempting to reach mutually satisfactory modifications of
the collective bargaining agreement;

(h) The union must have refused to accept the proposal without
good cause; and

(1) The balance of the equities must clearly favor rejection of
the collective bargaining agreement.

43. Before turning to this nine-factor American Provision test, the Court
addresses the Objectors arguments that (@) relief under sections 1113 and 1114 of the

Bankruptcy Code is not appropriate here where the Debtors are selling substantially all of their

% In re Alabama Symphony Ass'n, 155 B.R. 556, 573 n.38 (Bankr. N.D. Ala 1993) (“This test is almost
universally followed in the bankruptcy courts.”), rev'd on other grounds, Birmingham Musicians Protective
Ass'n, Local 256-733, of the Am. Fed. Of Musicians v. Alabama Symphony Ass'n (In re Alabama Symphony
Ass'n), 211 B.R. 65 (N.D. Ala. 1996).
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assets and liquidating, (b) the Debtors must demonstrate the ability to confirm a liquidating
Chapter 11 plan, which the Debtors cannot do because they lack the funding needed to satisfy
accrued but unpaid administrative claims, including environmental, pension, and certain other
legacy retiree/employee liabilities, and (c) the Section 1113/1114 Motion inappropriately seeks
to terminate the Debtors' obligations to its employees and retirees under the Coa Act, statutory
obligations that the Debtors cannot modify under section 1114.

B. Sections 1113 and 1114 Apply in a Liquidating Chapter 11 Case and the

Debtors Need Not Demonstrate an Ability to Confirm a Liguidating
Chapter 11 Plan.

44.  The Objectors argue that sections 1113 and 1114 do not apply in a
liquidating Chapter 11 case, and accordingly, the Debtors relief should be denied.3’ The
Bankruptcy Code does not limit liquidation to Chapter 7 cases.®® To the contrary, Chapter 11
expressly provides for liquidating Chapter 11 plans of reorganization.®® As a result, when a
Chapter 11 debtor is being sold or is liquidating rather than reorganizing, courts apply the
requirements for section 1113(c) relief “contextually, rather than strictly,” and “with the

impending liquidation of the Debtor firmly in mind.”*® And while some courts have found that

3 UMWA Obj. at 1 70-76.

¥ Seeeg., InreChicago Constr. Specialties, Inc., 510 B.R. 205, 214-16 (Bankr. N.D. l1I. 2014).

¥ 11 U.SC. § 1129(a)(11) (enumerating as a confirmation requirement that “[clonfirmation of the plan is not

likely to be followed by . .. liquidation . . . unless such liquidation . .. is proposed in the plan”); see also 11
U.S.C. § 1123(b)(4) (Chapter 11 plan may “provide for the sale of all or substantially all of the property of the
estate, and the distribution of the proceeds of such sale among holders of claims or interests.]”); Chicago
Constr. Specialties, 510 B.R. at 215.

%0 Chicago Constr. Specialties, Inc., 510 B.R. at 217-18; Inre U.S. Truck Co. Holdings, 2000 Bankr. LEXIS 1376,
at *26-28 (Bankr. E.D. Mich. Sept. 29, 2000) (“[A]pplying § 1113 to a liquidating Chapter 11 . . . is somewhat
problematic because many of the §1113 requirements and the case law interpreting them focus on or
presuppose efforts to rehabilitate an ongoing business [but] . . . these standards must necessarily be construed, if
possible, in a way that gives them meaning in this liquidation setting.”); United Food & Commercial Workers
Union, Local 211 v. Family Shacks, Inc. (In re Family Shacks, Inc.), 257 B.R. 884, 893 (8th Cir. B.A.P. 2001)
(“[E]ach court that has addressed the meaning of the phrase ‘reorganization of the debtor,” as found in
§1113(b)(1)(A), has held or assumed that § 1113 applies in a case where the debtor will not be engaged in
business because it is selling its assets.”).
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“‘the procedural requirements imposed by 8§ 1113 appear ill-suited to a liquidation

4L courts have routinely applied the provision in liquidating Chapter 11 cases.*?

proceeding,
Moreover, neither section 1113 nor 1114 require that the debtor establish the feasibility of a
liquidating Chapter 11 plan as a condition precedent to relief.

45.  The placement of sections 1113 and 1114 “in Chapter 11 requires its
application to liquidating Chapter 11 cases”*® Even though Congress uses the term
“reorganization” in both sections 1113 and 1114, the Bankruptcy Code does not define the
term.**  Courts, however, interpret “reorganization” to include al types of debt adjustment,
including going-concern asset sales pursuant to section 363 of the Bankruptcy Code.*
Permitting a debtor to avail itself of section 1113 and 1114 relief to consummate a going-concern

sale where the debtor cannot confirm a Chapter 11 comports with Congressiona intent that

sections 1113 and 1114 serve arehabilitative purpose.

L Chicago Constr. Specialties, 510 B.R. at 215 (quoting Carpenters Health and Welfare Trust Funds v. Robertson
(In re Rufener Constr., Inc.), 53 F.3d 1064, 1067 (9" Cir. 1995).

2 See, eg., In re Maxwell Newspapers, Inc., 981 F.2d 85, 91 (2d Cir. 1992) (“The union . .. contends that the
debtor has not shown that a collective bargaining agreement may be rejected to serve the interests of a purchaser
of assets. The two lower courts believed that 11 U.S.C. § 1113 applied to this transaction because what is to
emerge, if the sale is consummated, is the Daily News reorganized as an ongoing business. We agree.”); Inre
Hoffman Bros. Packing Co., Inc., 173 B.R. 177, 186-87 (9th Cir. B.A.P. 1994) (“We agree, and hold that § 1113
does not preclude rejection of CBAs where the purpose or plan of the debtor is to liquidate by a going concern
sale of the business.”); accord Chicago Constr. Specialties, 510 B.R. at 215; In re Karykeion, Inc., 435 B.R.
663, 679 (Bankr. C.D. Cal. 2010); Family Snacks, 257 B.R. at 893. Indeed, this well-established proposition is
even supported by a case that the UMWA cites liberally in its objection. See In re Lady H. Coal Co., 193 B.R.
233, 240-43 (Bankr. S.D.W.Va. 1996) (denying the debtor’s section 1113 motion but noting that “a collective
bargaining agreement (‘CBA’) may be rejected in contemplation of the sale of a substantial portion of a
debtor’ s assets as such sale is effectively the reorganization plan of a debtor”).

* " Inrelonosphere Club, Inc., 134 B.R. 515, 524 (Bankr. S.D.N.Y. 1991).
“ 11 U.S.C. §8 1113(b)(1)(a), 1114(F)(1)(A).

*  See eg., Inre Karykeion, Inc., 435 B.R. 663, 679 (Bankr. C.D. Cal. 2010) (“[T]he only reorganization option
for the debtor is the sale of [its hospital] to [buyer] and that sale is contingent on the court approving the
debtor’ srejection of these CBAS.”).
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46. Sections 1113 and 1114 do not require the Debtors to establish that the
requested relief will result in a confirmable Chapter 11 plan of liquidation.** The Objectors
confuse the rehabilitative effect of a going concern sale of the Debtors Alabama Coal
Operations to a new owner with the attendant wind-down and liquidation of the remaining
bankruptcy estates, a process that occurs after the sale of the Debtors' Alabama Coal Operations
as a going concern. Applying the “necessary to permit the reorganization of the debtor”
requirement of section 1113(c) relief “contextualy, rather than strictly,” sections 1113 and 1114
apply in aliquidating Chapter 11 case regardiess of the debtor’s ability to confirm a liquidating
Chapter 11 plan.

C. Benefits Under the Coal Act May Be M odified or
Terminated Pursuant to Section 1114 of the Bankruptcy Code.

47.  The Objectors aso argue that the Section 1113/1114 Motion cannot be
granted because the Final Proposals are inconsistent with federal law to the extent they seek to
terminate healthcare coverage for retirees and dependents €eligible for such coverage under the
Coal Industry Retiree Health Benefit Act of 1992 (the “Coal Act”).*” Modification of Coal Act
retiree benefits may be permitted if such modifications are necessary to facilitate a going concern
sale, rather than a piecemea liquidation. For the reasons set forth below, the Debtors Final
Proposals meet this standard.

48. By way of background, the Coal Act contains three “vehicles’ to provide
healthcare benefits for certain coa industry retirees. First, the Coa Act merges the 1950 and
1974 benefit plans into the “UMWA Combined Fund.” Second, the Coal Act requires signatory

operators who are obligated under the 1978 or any later NBCWA to provide benefits under an

% UMWA Obj. at 1 77; 1114 Committee Obj. at 111, 62.

47 26 U.S.C. §§ 9701-22. See also Patriot Coal, 493 B.R. at 83-84 for an explanation of the Coal Act and its
predecessors.
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|EP to continue to provide such coverage to certain retirees. Third, the Coal Act establishes the
UMWA “1992 Benefit Plan to cover two classes of beneficiaries who are not covered under the
Combined Fund or [an IEP]: (a) those who, based on age and service as of February 1, 1993,
would otherwise have been eligible for benefits from the 1950 or 1974 plans were it not for the
merger of those plans and the cut-off date set forth in the Coa Act, and (b) any person with
respect to whom coverage under an [IEP] is required but is not provided.”*® The Combined
Fund and the UMWA 1992 Benefit Plan are financed by monthly and annual premiums.*

49.  Only one published decision, In re Horizon Natural Resources Co.,
316 B.R. 268 (Bankr. E.D. Ky. 2004), squarely addresses whether a debtor may modify or
terminate Coal Act obligations pursuant to section 1114 and concludes that it does.™® In
Horizon, the debtors initialy pursued a plan of reorganization by which they would retain their
operating assets, but later changed their focus to liquidating through Chapter 11.%* The debtors
moved under sections 1113 and 1114 to regject their collective bargaining agreements and modify
or terminate retiree benefits because “[t]he unrefuted evidence ... is that the debtors assets
cannot be sold subject to the collective bargaining agreements and retiree benefits . . . .”

50. The Coa Act Funds objected, arguing that regardless of section 1114 of
the Bankruptcy Code, which permits modification of retiree benefits, section 9711 of the Coa
Act expressly prohibits the modification of retiree benefits for as long as the employer or its

successor remains in business.® The Coal Act Funds maintained that the term “retiree benefits’

“8 Holland v. Double G Coal Co., Inc., 898 F.Supp. 351, 354 (S.D.W.Va. 1995).
*Inre Leckie Smokeless Coal Co., 99 F.3d 573, 576-77 (4th Cir. 1996).
* InreHorizon Natural Res., 316 B.R. at 276.

1d. at 271
52 |d. at 282.
% Seeid. at 275.
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as used in the Bankruptcy Code includes only benefits received pursuant to contract, not
statutory benefits like those provided under the Coal Act.>* The court disagreed, finding that the
Bankruptcy Code defines “retiree benefits’ to include both statutory benefits (i.e., those arising
under the Coal Act) and non-statutory benefits (i.e., those arising under a collective bargaining
agreement).>

51.  Section 1114 expressly “contemplates the modification of non-contractual
obligations, because it authorizes the appointment of a committee of retirees to serve as the
authorized representative . . . of those persons receiving any retiree benefits not covered by a
collective bargaining agreement.”>® Moreover, in reconciling the Coal Act with the Bankruptcy
Code, the Horizon court found that the Coal Act does not expressly contradict section 1114 of
the Bankruptcy Code. Rather, section 1114 deals with “a narrow, precise, and specific subject:
it governs the modification of retiree benefits only when the former employer is a debtor in a
Chapter 11 case and only to the extent necessary for the reorganization effort. The Coal Act, on
the other hand, . . . ‘covers a more generalized spectrum’ in that it does not specify whether the

former employer is or is not a debtor in possession.”>’

In other words, application of
section 1114 to retiree benefits covered by the Coal Act “does not deprive the Coal Act of ‘any
meaning at all’; the Coal Act would remain fully applicable where the last signatory operator is
not a Chapter 11 debtor in possession or cannot satisfy § 1114’ s requirements.” >

52. The Horizon court relied on In re Lady H Coal Co., 199 B.R. 595

(S.D.W.Va. 1996), a decision addressing the relationship between the Coal Act and section

* Seid.

*® |d. at 275-76

*® |d. at 275 (emphasisin original).
> |d. at 276

% d.
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363(f) of the Bankruptcy Code. In Lady H, the Court considered the debtors motion seeking a
piecemeal liquidation of their assets free and clear of al liabilities, including those under the
Coal Act.®® The Coa Act Funds objected, but the Lady H court held that assets may be sold free
and clear of Coal Act obligations under section 363(f) of the Bankruptcy Code.*® The Lady H
court reasoned that “[i]f Congress wished to exclude Coa Act liabilities from the reach of
bankruptcy law, it could have done so . . . by providing express language in the Coa Act that
liabilities remain unaffected by operation of the Bankruptcy Code.” ®*

53. Based on Lady H and the reasoning above, the Horizon court granted the
debtors' motion under section 1114 to modify retiree benefits arising under the Coal Act, holding
that “the Coal Act imposes a general prohibition against certain retiree benefit modifications,
[and] the Bankruptcy Code agrees with that genera prohibition but establishes an extremely
limited exception.”® The Horizon court further justified its holding by noting that “[i]t isin the
best interests of the Coal Act Plan and Fund and their beneficiaries and creditors generally that
the debtors assets be sold for the best possible price, not on a piecemeal basis. If the
modification of the Coal Act retiree benefits is necessary to accomplish that goal and the other
requirements of § 1114 are satisfied, modification must be permitted.” %3

54. The Objectors rely on In re Sunnyside Coal Co., 146 F.3d 1273 (10th Cir.

1998) and other similar cases that consider the treatment of Coal Act claims in bankruptcy (but

*  Lady H, 199 B.R. at 599-600.
0 |d. at 603.

 |d.; see also In re Leckie Smokeless Coal Co., 99 F.3d 573, 585 (4th Cir. 1996) (“[T]he Bankruptcy Court may
extinguish Coal Act successor liability pursuant to 11 U.S.C. § 363(f)(5).”); Horizon Natural Resources, 316
B.R. at 279 (“[A]ny additional financial problems encountered by the 1992 Fund resulting from the application
of § 1114 to Coal Act obligations should be addressed by Congress and do not justify ‘disturb[ing] the statutory
scheme as we have found it.””) (quoting Leckie Smokeless Coal Co., 99 F.3d at 586).

2 Horizon Natural Resources, 316 B.R. at 277.
& |d. at 279.
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do not directly address whether a debtor can terminate Coal Act obligations under Section 1114),
to argue that the Debtors cannot use Section 1114 here to terminate these obligations. Their
reliance on these cases, none of which are binding on this Court, is misplaced. In Sunnyside, for
example, the Court of Appeas for the Tenth Circuit held that Coal Act premiums under
section 9712 of the Coal Act are “taxes incurred by the estate”®* a conclusion with which the
Court of Appeals for the Fourth Circuit agreed.®®> Asis evident, these cases focus on the priority
to which claims under the Coal Act are entitled in bankruptcy, an issue that is not before the
Court.

55. The UMWA Funds cite to the bankruptcy court oral ruling in Sunnyside as
“directly on point,” noting that the court there denied the debtor’ s application under Section 1114
to terminate its Coal Act obligations.®® This case is readily distinguishable. At the time the
Sunnyside debtor sought termination of the Coal Act obligations, the debtor had ceased its active
mining operations. It had shut off power and let the mine fill, thereby foreclosing any possibility
of reopening the mine and conducting operations. Nor did the debtor intend to engage in active
coa mining. In short, the Sunnyside debtor was liquidating and at issue in the Section 1114
application was whether the Coa Act claims could be terminated or were entitled to priority in
payment from the liquidating estates. That is not the case here. Moreover, the Sunnyside
bankruptcy court ruling does not analyze why Section 1114 cannot modify Coa Act obligations

of such obligations constitute “retiree benefits.” It simply states its conclusion. Sunnyside is not

% Inre Sunnyside Coal Co., 146 F.3d 1273, 1280 (10th Cir. 1998).

% Adventure Resources Inc. v. Holland, 137 F.3d 786, 794 (4th Cir. 1998) (focusing primarily on “the question of
whether the taxes levied by the Coal Act were.. . . ‘incurred by the estate[s].”” (quoting 8 503(b)(1)(B)(i)).

% Inre Sunnyside Coal Co., No. 94-12794-CEM (Bankr. D. Colo. July 29, 1994) (slip opinion).
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helpful to the analysis here, and in any event, that ruling is not binding on this Court.®’

56. For the reasons set forth in Horizon, the Debtors may use section 1114 to
modify Retiree Benefits arising under the Coal Act if the other requirements of section 1114 are
satisfied. For the reasons set forth below, the Debtors have met the statutory standard of
sections 1113 and 1114 to terminate the Retiree Benefits on the terms set forth in the Fina
Proposals.

D. The Debtors Have Satisfied the Statutory Requirements
of Sections 1113 and 1114 of the Bankruptcy Code.

@ The Debtors Made Proposalsto the UMWA to Modify the UMWA
CBA.

57. Section 1113 requires the Debtors to provide the UMWA with proposed
modifications to the UMWA CBA prior to filing an application to reject the agreement.®® The
bar for satisfying this requirement is low because in most cases, this factor is a “routine
formality.”® The Debtors made numerous proposals to the UMWA throughout the Chapter 11
Cases. When the RSA terminated and the Chapter 11 Cases pivoted to a sale track, the Debtors
had no alternative but make the Final Proposal to the UMWA. The Debtors Final Proposal to
the UMWA post-dated the filing of the Chapter 11 Cases and pre-dated the filing of the
Section 1113/1114 Mation, which was filed on November 23, 2015. The statute requires
submitting a proposal before filing the Section 1113/1114 Motion, which the Debtors
did. However, neither section 1113 nor 1114 require completion of negotiations before filing the

motion. To the contrary, section 1114 expressly contemplates that negotiations may take place

7 Even the bankruptcy court was not convinced of its own conclusion. Id. at 18 (“The redlity is that it is a point

subject to argument, but you are here asking for my judgment in this proceeding and that’s what you get. 1I'm
sure that this problem will haunt other Courts.. .. .").

% 11 U.S.C. §1113(b)(1)(A); see also In re Nw. Airlines Corp., 346 B.R. 307, 320 (Bankr. S.D.N.Y. 2006).
% See eg., Chicago Constr. Specialties, 510 B.R. at 218.
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after the filing of the motion, and the testimony and the evidence demonstrates that is what
happened here, ™ so the Final Proposal to the UMWA met this requirement.

58.  The Objectors argue that the Final Proposa to the UMWA was a “take it
or leave it” unilateral rejection of the UMWA CBA and Retiree Benefits dictated by the
Proposed Buyer under the Stalking Horse APA. Even if the Objectors are correct that the Final
Proposal was necessitated by the Stalking Horse APA and the Debtors' financia circumstances,
and even if these exigencies preclude further negotiations with the UMWA and Section 1114
Committee, the Fina Proposa in and of itself was not improper. First, the Final Proposal
included those modifications necessary to consummeate the Stalking Horse APA. This includes
elimination of the Successorship Provisions or rejection of the UMWA CBA. The Debtors had
no choice about including these terms in the Stalking Horse APA. The Debtors investment
banker testified that after an extensive marketing process, no buyers emerged willing to purchase
the Alabama Coal Operations as a going-concern, let alone as a going-concern burdened by the
UMWA CBA. No contrary testimony or evidence was offered. Certainly, no entity is more
familiar with coal operators than the UMWA, and if they had been aware of any potentia
purchasers, surely their representatives would have made that known.”™ The fact that certain
terms of the Final Proposal were non-negotiable for reasons beyond the Debtors control does
not render the Final Proposals defective or proffered in bad faith.

59. Second, by its terms, the Final Proposal to the UMWA made clear that the

Debtors were submitting proposals and were willing to negotiate, notwithstanding the dire

" Even counsel for the UMWA noted that a court may stop the 1113/1114 hearing and request or require the

parties to negotiate.

™ SeelLady H, 199 B.R. at 607 (“Therefore, it is now time for the UMWA and the 1992 Plan to do what every
creditor has aright to do at such a sale; encourage bidders who they would like to have operate these properties,
consider investing in or becoming an owner of the enterprise, or enter into an agreement with a buyer to assure
that some of the profitability problems of the past are solved upon purchase of the Debtors assets.”)
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circumstances in which the Debtors find themselves. Thus, for example, the UMWA Fina
Proposal provides:

JWR confirms that, in addition to the foregoing [proposalg], it is

willing to discuss any proposal that the Union may have

concerning the effects of the sale of the mines on the Union's
members. 2

60. Finaly, not unlike many Chapter 11 cases, but even more so in these
cases, the Debtors have had to move a “warp” speed. From day one, the Debtors, and every
witness for the Debtors, at every hearing, have repeatedly made it known that the “cash burn”
was occurring faster even than anticipated. Repeatedly the Debtors have advised that they had to
move the cases quickly to get to an end before the cash was completely gone. Also, asin any
Chapter 11, Debtors, their counsel and advisors, and the management, are not only dealing with
ongoing routine business issues, but are attempting to deal with, negotiate and resolve issues on
multiple fronts with multiple players. The UMWA labor issues are clearly not the only party or
problems being addressed, all simultaneously.”

61. In sum, the Objectors ignore the express language of the Final Proposal,
which clearly invites further discussion, and in fact, such discussions took place. The extent to
which the Debtors circumstances may limit the opportunity to negotiate does not, of itself,

determine whether the first factor of the nine-part American Provision test has been satisfied.”

2 Scheller Decl. 26 & Ex. 2.

" The court notes that even while preparing for this hearing, the Debtors resolved the 1114 Non-Union Retiree

issues. Further, a settlement was reached with the Unsecured Creditors Committee. The UMWA attorney tried
to turn these accomplishments around by suggesting that everyone was getting something but the UMWA. The
court disagrees, in a complex “mega’ Chapter 11, every resolution counts and all help the Debtors reach the
goal line.

™ See In re Alabama Symphony, 155 B.R. 556, 573 (Bankr. N.D. Ala. 1993) (noting that the Bankruptcy Code
“requires only that a debtor make one proposal, and that proposal must occur after the filing of the petition and
before the application for rejection is made.”) (emphasisin original); see also Chicago Constr. Specialties, 510
B.R. at 219 (“[I]t may indeed be the case that opportunity to negotiate is limited by the facts. That, however, is
not a consideration in determining whether the first factor of the nine-factor test has been satisfied.”).
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Here, the Debtors submitted the Fina Proposal within the timeframe the Bankruptcy Code
contemplates, and the Court thus finds that the Final Proposal to the UMWA meets the standard
required and that this factor is satisfied.”

2 The Debtors Final Proposal Was Based on the M ost

Complete and Reliable Information, and the Debtor
Provided Relevant, Necessary Information to the UMWA.

62. Both the second and fifth factors of the American Provision test pertain to
the information necessary to support rejection of a collective bargaining agreement or retiree
benefits under sections 1113 and 1114. The second factor addresses the information upon which
the Debtors base their decision to reject the UMWA CBA or terminate benefits. The fifth factor,
on the other hand, addresses the information the Debtors provide to the union or retirees.”® In
both cases, a debtor must gather the “most complete information at the time and . . . base its
proposal on the information it considers reliable,” excluding “hopeful wishes, mere possibilities

and speculation.” "’

“The breadth and depth of the requisite information will vary with the
circumstances, including the size and complicacy of the debtor’s business and work force; the
complexity of the wage and benefit structure under the collective bargaining agreement; and the

extent and severity of modifications the debtor is proposing.” ”® To satisfy the second and fifth

> Contents of 67

" 11U.S.C. §8 1113(b)(1)(A) and (B), 1114(f)(1)(A) and (B); Chicago Constr. Specialties, 510 B.R. at 219; AMR
Corp., 477 B.R. at 409.

" Chicago Constr. Specialties, 510 B.R at 219 (quoting AMR Corp., 477 B.R. at 409); see also In re Karykeion,
Inc., 435 B.R. 663, 678 (Bankr. C.D. Cal. 2010) (“Just as section 1113 precludes a debtor from altering union
contracts based on wishful thinking and speculation, a debtor facing imminent closure cannot base its rejection
of its only suitor on a speculative white knight with greater riches.”); In re Patriot Coal, 493 B.R. 65, 119
(Bankr. E.D. Mo. 2013) (debtors must provide “sufficient information for the UMWA to evaluate the
[p]roposals.”).

8 AMR Corp., 477 B.R. at 409 (quoting In re Mesaba Aviation, Inc. (Mesaba 1), 341 B.R. 693, 714 (Bankr. D.
Minn. 2006), aff'd in part, rev’d in part sub nom. Ass'n of Flight Attendants — CWA-AFL-CIO v. Mesaba
Aviation, Inc. (Mesaba Il), 350 B.R. 435 (D. Minn. 2006)).
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procedural requirements, a debtor need only provide that information that is within its power to
provide.”

63.  TheFina Proposal to the UMWA meets the second and fifth factors of the
American Provision test. The evidence establishes that the Debtors filed these Chapter 11 Cases
fully expecting to reorganize pursuant to a Chapter 11 plan. The Debtors proposals to the
UMWA sought relief tailored to that objective.®® Once the RSA was terminated and
reorganization through a Chapter 11 plan was no longer a possibility, the Debtors formulated the
Final Proposal to the UMWA based on the requirements needed to consummate the sale(s). The
Final Proposal was a result of the Debtors severe and increasingly liquidity constraints which
show that the Debtors did not, and would not, have any cash to fund operations after
January 2016, and that once the sale(s) closes, the Debtors will not have any money to pay for
obligations remaining under the UMWA CBA.®! No credible evidence was offered that this
information isincomplete or unreliable.

64. Similarly, the Debtors provided the UMWA all the relevant information
necessary to evaluate their proposals.®* The relevant time for evaluating the sufficiency of the
information is early November 2015 and thereafter, when the Chapter 11 Cases pivoted to asale
process. By the time the Debtors filed the sale motion on November 5, 2015, (a) there was no
escaping the fact that reorganization under a plan was an impossibility, and (b) the Proposed
Buyer had committed to purchasing the Alabama Coal Operations as a going-concern. It was not

until the Debtors had no other choice but to pursue the Stalking Horse APA that they filed the

" SeelnrePinnacle Airlines Corp., 483 B.R. 381, 411 (Bankr. S.D.N.Y. 2012).
8 gee Scheller Dedl. 1111, 13.

8 See Zelin Decl. 1 16.

%  See11U.S.C. 88 1113(b)(1)(A) and (B), 1114(f)(1)(A) and (B).
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Section 1113/1114 Motion. By thistime, the “relevant information” was simple and apparent for
al to see: the Debtors could not survive absent a sale in the near term, the Proposed Buyer had
emerged as the only viable bidder that would purchase the Alabama Coal Operations as a going-
concern, the sale of the Alabama Coal Operations as a going-concern provides the best chance
for future employment of the Debtors employees, and the Stalking Horse APA requires
elimination of the Successorship Provisions or rejection of the UMWA CBA. Moreover, upon
closing of the sale(s) (or outright liquidation), the Debtors will have no money to pay Retiree
Benefits.

65. Under these facts and circumstances, the UMWA recelved from the
Debtors al the relevant information necessary for them to evauate the Final Proposal.
Beginning July 2015, the Debtors provided the UMWA'’s members and advisors with access to
an electronic data room that contains more than 75,000 pages of operational, financial, business
planning and other documents relevant to the Objectors evaluation of the Debtors various
proposals throughout these Chapter 11 Cases.®® Once the RSA terminated, the Debtors
continued to meet with the UMWA to apprise it of the status of the Chapter 11 Cases.
Importantly, no party has challenged the reliability of the financial basis for the Debtors
decision to sell the Alabama Coal Operations as a going-concern, although the Objectors take
issue with terms of the proposed sale(s). But no party has come forward willing to purchase all f
the Debtors' Alabama Coal Operations burdened with the UMWA CBA and Retiree Benefits.®*

66.  The Objectors argue that they are entitled to “a thorough analysis of all of
the incidents of income and expense that would bear on the [debtor’'s] ability to maintain a

going-concern in the future” and that the union’s objections must “go to whether the Debtor

8  zdinDecl. at 28.
8  Zdin Decl. at 1 30.

36

Case 15-02741-TOM11 Doc 1489 Filed 12/28/15 Entered 12/28/15 11:14:31 Desc
Main Document  Page 36 of 57



Case 2:16-cv-00057-LSC Document 4-1 Filed 01/20/16 Page 38 of 58

mustered a sufficiently comprehensive, detailed portrait of its financial posture and prospects
before it formulated its proposals.” ® The Objectors suggested by their cross examination of
witnesses, that because no business plan for the Proposed Buyer had been provided, that the
information was insufficient to evaluate the proposals. The Court finds otherwise, the Proposed
Purchaser was formed almost simultaneously with the signing of the APA, little over one month
ago. The Proposed Buyer, Coa Acquisitions, selected Mr. Williams asits CEO. He had been an
advisor to the Lenders, and had been observing Debtors’ operations. It isclear to this Court from
Mr. Williams' testimony, that other than further streamlining and pairing expenses wherever it
can, the operations are expected to continue much the same. Also, Objectors claim that the
Debtors have failed to provide the information sections 1113 and 1114 require because the
Debtors made the Final Proposal without providing a wind-down plan for the payment of
accrued and/or vested administrative expenses owed under the UMWA CBA and without leaving
sufficient assets to pay accrued post-petition obligations owed to represented employees and
retirees.®

67. The Debtors formulated the Fina Proposal to facilitate the 363 Sale, a
going-concern sale of their Alabama Coal Operations the Debtors entered into because their only
other alternative is to shut down the mines, unlikely leaving an opportunity to be reopened, and
to liquidate. This aternative seems the more dire and severe — it would preclude almost to a
certainty, any future job opportunities for the UMWA and its members. The Debtors provided
the Objectors with clear and comprehensive financial, business and operationa information
detailing the Debtors' cash needs and the likelihood that the Debtors would run out of money in

January 2016 unless the 363 Sale closed before then. This information was far more detailed and

8 UMWA Obj. at 195, 99 (quoting Mesaba |, 341 B.R. at 712-13); 1114 Committee Obj. at 11 57-60.
8 UMWA Obj. at 198; 1114 Committee Obj. at 1 63.
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"8 In these circumstances, that

substantive than just a “snap-shot of current finances.
information suffices to demonstrate the necessity of the section 1113 and 1114 relief. The
Debtors are not required to state what the “gap” is between their current financial performance
and the performance needed to emerge, as the UMWA maintains, or what proportion of the gap
isfilled by the proposed labor concessions.®® By definition, in a going-concern sale, the Debtors
are not emerging from Chapter 11 in their current form, and the purpose of the proposed labor
concessions isto enable the sale, not to fill some hypothetical financial void.

68. For the same reason, the Debtors need not demonstrate the cost savings
necessary to fund their post-sale wind-down.®® Sections 1113 and 1114 require only that the
Debtors demonstrate that the Final Proposal is “necessary to permit the reorganization of the
Debtors,” which in this context means those modifications necessary to consummeate the going-
concern sale of their Alabama Coa Operations. Whether the labor concessions suffice to fund
the subsequent wind-down of the estates, after the Debtors Alabama Coal Operations have
aready been sold to a new owner, has no bearing on the section 1113 standard.

69. Here, the irrefutable evidence establishes that the Debtors have no
reasonable or good alternative but to sell the Alabama Coal Operations to the Proposed Buyer.
Based on the above, the Court finds that the Debtors based their Final Proposal on the most

complete information available at the time and that the Debtors provided the UMWA with the

relevant information necessary to evaluate the Final Proposals.

8 UMWA Obj. at 1105.
8 UMWA Obj. at 1103.
8 UMWA Obj. at 1 106.
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(©)) The Final Proposals are Necessary to Permit the
Going-Concern Sale and the Debtors Reor ganization.

70. A debtor’s proposed modifications to its collective bargaining agreements
or retiree benefits must be “necessary to permit the reorganization of the debtor.”® In the
context of aliquidation or sale of substantialy all of a debtor’s assets, the phrase “‘ necessary to
an effective reorganization’ means . . . necessary to the Debtor’s liquidation.”** This factor isthe
most debated among the nine American Provision factors, and its interpretation now exists in
two divergent forms: the “absolutely essential” view espoused by the Court of Appeals for the
Third Circuit in Wheeling-Pittsburgh Seel Corp. v. United Steelworkers of America, AFL-CIO-
CLC, 791 F.2d 1074 (3d Cir. 1986), and the “necessary, but not absolutely minimal” view
formulated by the Court of Appeals for the Second Circuit in Truck Drivers Local 807, Int’| Bhd.
of Teamsters, Chauffeurs, Warehousemen & Helpers of Americav. Carey Transportation, Inc.,
816 F. 2d 82 (2d Cir. 1987).

71. In Wheeling-Pittsburgh, the Third Circuit tracked the legislative history of
section 1113 at length and concluded that the “necessary” language required that the debtor’s
proposal contain only the “minimum modifications . . . that would permit the reorganization.” 2
The Third Circuit found this consistent with the purpose behind section 1113, which was to

overturn the lenient Bildisco standard in favor of a more stringent standard.*® It considered

whether the modifications were intended to foster the debtor’s ability to reorganize for the long-

% 11U.S.C. 88 1113(b)(1)(A), 1114(g)(3).

8 Chicago Constr. Specialties, 521 B.R. at 221; see also Karykeion, 435 B.R. at 678-79 (finding rejection of the
CBA is“necessary to permit the debtor’ s reorganization” where “the only reorganization option for the debtor is
the sale of [its hospital] to [buyer] and that sale is contingent on the court approving the debtor’s rejection of
these CBAS’); lonosphere Clubs, 134 B.R. at 522 (discussing inability to apply literally section 1114’s
analogous “necessary to permit the reorganization of the debtor” language to a debtor liquidating in Chapter
11).

% See Alabama Symphony, 155 B.R. at 574 (quoting Wheeling-Pittsburgh, 791 F.2d at 1087).
% |d. at n.42.
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term, or whether they were only those that allowed the debtor to avoid liquidation. Based on its
understanding of the legidlative history, the Third Circuit determined that section 1113 required
application of a stricter standard and that “necessary” modifications were only those that served
the short term goal of preventing the debtor’s liquidation.*

72.  The Second Circuit, on the other hand, takes the view that “necessary”
does not equate with “essential.”*> Thus, the Second Circuit’s test formulates the “necessary”
requirement as putting the burden on the debtor to make a proposal in good faith that includes
necessary changes that will enhance the debtor’s ability to successfully reorganize.*® Under
either the Wheeling-Pittsburgh standard or the Carey Transportation standard, the Debtors have
satisfied their burden under the third factor of the American Provision test. The Final Proposal —
by eiminating the Successorship Provisions — seek only those modifications necessary to
consummate the sale(s), thereby selling the Alabama Coal Operations as a going-concern and
preventing the Debtors’ piecemeal liquidation and/or shut down of the coal mines.

73. More specificaly, the unrefuted evidence before the Court is that the
Debtors Alabama Coal Operations cannot be sold subject to the collective bargaining
agreements and Retiree Benefits. The Debtors have engaged in and continue to engage in active
efforts to sell their assets subject to the obligations, but no such offers have been received and
none are anticipated. The amount of the employee legacy costs, including the costs of medical
benefits for hourly rate retirees and for Coal Act beneficiaries and the liability arising from the
Debtors’ withdrawal from the 1974 Pension Plan, are substantial. The testimony and evidence

shows that even if the Debtors obtained savings of $150 million from the Unions, the Debtors

% |d. at 574 (discussing Wheeling-Pittsburgh, 791 F.2d at 1089).
% |d. (discussing Carey Transp. |1, 816 F.2d at 89).
%  Seeid.
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would have required hundreds of millions of dollars in new capital on emergence to remain
viable. The Court finds credible that no potential buyers have an interest in assuming such
obligations, let aone assuming such obligations and investing such new capital. The Debtors
have, accordingly, carried their burden of showing that, absent the rgection of the UMWA CBA
and the termination of the Retiree Benefits, the sale(s) will not close and conversion of these
cases to Chapter 7 and a piecemeal liquidation would ensue. Therefore, the relief sought is
necessary to permit the Debtors' reorganization within the meaning of sections 1113 and 1114.

74.  The UMWA argues that there is no way the Debtors can establish that any
of their present demands are necessary to the sale(s) transaction until the UMWA concludes its
negotiations with the Proposed Buyer. The UMWA submits that it is only after the UMWA and
the Proposed Buyer have had sufficient time to bargain that it would be appropriate to consider
whether it is necessary to eliminate the Successorship Provisions. But the Stalking Horse APA
states unequivocally that termination of the Successorship Provisions in the UMWA CBA or
rejection of the UMWA CBA is a condition precedent to completion of the sale(s).®” Unless the
Debtors' obtain the requested relief, there will be no Proposed Buyer with whom the UMWA can
bargain. Moreover, the Debtors will run out of cash by early January 2016. No time exists to
delay the sale(s) solely for purposes of maximizing the UMWA's leverage in their negotiations
with the Proposed Buyer.

75.  Sections 1113 and 1114 only require that the Debtors Fina Proposa be
necessary to permit the Debtors reorganization — i.e.,, in these Chapter 11 Cases, those
modifications necessary to consummate a going-concern sale. The Bankruptcy Code does not

impose any obligation on the Debtors to ensure that the UMWA can negotiate the best possible

9 See Stalking Horse APA § 7.12.
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deal with the new owner of the Debtors Alabama Coa Operations. The section 1113 inquiry
focuses solely on the proposal made by the Debtors, not the other parties, and the UMWA is not
entitled to a veto power over a going concern sale when the undisputed evidence establishes that
it is the best way to maximize value for all creditors and provide the best chance for future
employment for the Debtors employees, including, but not limited to, UMWA-represented
employees.® Section 1113 was never intended to give unions such power. Its purpose is to
prevent the Debtors from unilaterally rejecting the UMWA CBA, to encourage negotiations with
the UMWA, and to plainly articulate the process for seeking rejection. Here, the Debtors have
complied with these requirements and established that the modifications are necessary to permit
their reorganization within the meaning of sections 1113 and 1114.

76.  The Debtors situation in these Chapter 11 Cases is very similar to that of
the debtor in In re Karykeion, Inc., 435 B.R. 663 (Bankr. C.D. Cal. 2010), and the reasoning of
that case is persuasive. In Karykeion, the Chapter 11 debtor operated a community hospital that
was amost out of money, and moved to reject its collective bargaining agreements with its
unions in order to facilitate a going-concern sale to a third party. As is the case here, in
Karykeion, the sale of the hospital as a going-concern to a third-party buyer was the only
reorganization option for the debtor, and the sale was contingent on the court approving the
debtor’s rejection of the collective bargaining agreements, including the successor clauses.*
Given these circumstances, and having found that the Debtors satisfied the requirements for

rejection set forth in section 1113, the Karykeion court authorized the debtor to regect its

% See AMR Corp., 477 B.R. at 414 (noting that “courts have rejected attempts to focus the Section 1113 inquiry
on aproposal made by a party other than the debtor”)

% Karykeion, 435 B.R. at 679.
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collective bargaining agreement.'®

77.  The Objectors reliance on In re Bruno's Supermarket, LLC, 2009 WL
1148369 (Bankr. N.D. Ala. Apr. 27, 2009) is misplaced given the facts and circumstances of
each case. The Debtors situation differs markedly from that of Bruno’'s. Asthe Karykeion court
noted:

In Bruno’s, the evidence showed that the debtor was seeking to
reject a ssimilar CBA successorship clause because it felt it could
more effectively market itself without such a requirement. There
was no specific sale identified and al buyers were still just
potential suitors. While a number of prospective buyers had
expressed concern about the successorship clause, there was
testimony that certain potential buyers might still be willing to
negotiate parts of the union contract. The debtor here is not simply
seeking to “enhance the market value’ of its assets, as the court
concluded in Bruno's. The debtor tried to find a buyer who would
assume the CBAs and tried to reorganize its existing structure
without rejecting any CBAs. It is now pursuing the only course of
action left to it other than shutting down immediately and has
already exhausted negotiations with the only prospective buyer till
willing to proceed. Whether the debtor could have avoided being
painted into this corner can be debated, but it is now crowded into
the corner along with the other interested parties in the case.'*

78.  The same reasoning articulated by the Karykeion court applies here. The
Debtors have presented overwhelming evidence that the deal with the Proposed Buyer will
collapse unless the Successorship Provisions are terminated or the UMWA CBA isrgected. The
Proposed Buyer refused to agree to a sale transaction without that requirement and, given the
depressed condition of the coal industry and the Debtors themselves, no other potential buyers
have emerged to purchase the Debtors as a going-concern. In addition, once the sale(s) close, the
Debtors will have no money to pay the Retiree Benefits or any other obligations remaining under

the UMWA CBA. The “wisdom” of the Proposed Buyer's position regarding which of the

10 4. at 684.
101 1d. at 679.
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Debtors’ liabilities it is willing to assume or pay is irrelevant.'” The only consideration is
whether the Debtors' proposed elimination of the Successorship Provisions or regjection of the
CBAs is necessary to permit the going-concern sale of the Alabama Coa Operations. The 363
Sale will not close unless the Successorship Provisions are eliminated or the CBAS are rgjected,
and consequently, this requirement has been met.

4 The Final Proposals Assure That All
Parties Are Treated Fairly and Equitably.

79. Sections 1113 and 1114 dso require that a debtor's proposed
modifications affect al partiesin afair and equitable manner.’® This requirement “spread[s] the
burden of saving the company to every constituency while ensuring that all sacrifice to a similar

» 104 «

degree. Courts take a flexible approach in considering what constitutes fair and equitable

trestment due to the difficulty in comparing the differing sacrifices of the parties in interest.” '
A debtor can meet the requirement “by showing that its proposa treats the union fairly when
compared with the burden imposed on other parties by the debtor’'s additional cost-cutting
measures and the Chapter 11 process generally.” 1%

80. Bankruptcy Courts display significant discretion with respect to this part
of the American Provision test. For example, courts have found the requirement fulfilled where

non-union employees and managers received increased responsibilities as a result of areduction-

102 Id

10311 U.S.C. §§ 1113(b)(1)(A); 1114(g)(3).

104 See AMR Corp., 47 B.R. at 408 (quoting Carey Transp. |1, 816 F. 2d at 90); see also In re Century Brass Prods.
Inc., 795 F.2d 265, 273 (2d Cir. 1986); In re Elec. Contracting Servs. Co., 305 B.R. 22, 28 (Bankr. D. Colo.
2003) (“A debtor will not be allowed to reject a union contract where it has demanded sacrifices of its union
without shareholders, non-union employees and creditors also making sacrifices.”). Neither AMR Corporation,
Century Brass, nor Electric Contracting discuss 8§ 1114. However, as previously noted, “[t]he requirements for
modification of retiree benefits are . . . substantially the same as the requirements for rejection of collective
bargaining agreements.” Horizon, 316 B.R. at 281; see also lonosphere, 134 B.R. at 520.

155 AMR Corp., 477 B.R. at 408.
106 Nw. Airlines, 346 B.R. at 326 (citing Carey Transp. |1, 816 F.2d at 90).
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in-force rather than pay cuts per se.'®” Additionally, at least one court has held that where union
salaries and benefits constitute the bulk of the debtor’s costs, and union employees generally
earn more than their non-union counterparts, the “fair and equitable” requirement does not
mandate perfectly proportionate burdens on both union and non-union employees.*®

8l The “fair and equitable” requirement does not mean that the non-union
employees must take pay reductions in equa percentages.’® To the contrary, the Bankruptcy
Code requires that the Court look to how “all of the affected parties’ are treated.*'® The affected
parties in this case include those who have intangible interests, such as the city, the state, the
vendors who supply the Alabama Coa Operations, and most importantly, the employees who
depend on the going concern sale as the best chance for future employment.

82. Here, just like the UMWA retirees, the Debtors' salaried employees are
also facing termination of their Retiree Benefits upon consummation of the proposed sale(s).
Other creditors are also either not getting paid or are receiving far less than the debt owed.
Finaly, the evidence establishes that the Debtors have undertaken aggressive cost-cutting
measures across their business to address the Debtors' financial troubles and preserve jobs,
management has taken steps to cut excess costs and overhead before approaching labor to

1

request economic concessions.’™*  Such cuts include significant reductions in force among

Y97 Inre Patriot Coal Corp., 493 B.R. 65, 131 (Bankr. E.D. Mo. 2013) (citing Carey Transp. |1, 816 F.2d at 90).

1% see In re Allied Delivery System Co., 49 B.R. 700, 702-03 (Bankr. N.D. Ohio 1985) (“Fair and equitable
treatment does not of necessity mean identical or equal treatment.”); see also Carey Transp. 1, 816 F.2d at 90-
91 (“[W1here. . . the employees covered by the pertinent bargaining agreements are receiving pay and benefits
above industry standards, it is not unfair or inequitable to exempt the other employees from pay and benefit
reductions.”).

109 Alabama Symphony, 155 B.R. at 575.
19 14, (quoting American Provision, 44 B.R. at 909); 11 U.S.C. § 1113(b)(1)(A).

1! See |In re Carey Transp. (Carey Transp. 1), 50 B.R. 203, 210 (Bankr. SD.N.Y. 1985) (“It is rare that
management approaches labor seeking economic concessions without being able to demonstrate that is has
already taken stepsto cut costs and overhead.”)
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salaried employees, renegotiating key contracts, and other creditor concessions. The Final
Proposal thus does not discriminate against Union employees or retirees.

83.  The Objectors argue that the Debtors proposed key employee retention
plan (the “KERP")™? evidences that the UMWA represented parties and retirees shoulder a
disproportionate share of the Debtors' financial distress. They argue that the existence of the
KERP, which they claim favors senior management to the detriment of the UMWA represented
employees and retirees, renders the Final Proposal inherently unfair and inequitable.*** But the
mere fact that the Debtors are pursuing the KERP does not mean that the Final Proposal is not
fair and equitable with respect to employees and retirees. How the Final Proposal affects
employees and retirees and whether any constituent unfairly shoulders the burden of their impact
under Sections 1113 and 1114 presents a separate and distinct inquiry from whether the KERP is
justified under the facts and circumstances of these Chapter 11 Cases under Section 503(c)(3).
The Court will address the KERP on its own merits in the context of adjudicating the KERP
motion. However, the Court notes that the evidence establishes that the overriding purpose of
the KERP is to ensure the retention of twenty-six employees (not senior management generaly)
who the Debtors' believe are critically necessary to preserve the Alabama Coal Operations as a
safe and functioning operation that can be sold as a going concern. These objectives are
consistent with those of the Final Proposal, and the existence of the KERP on its own therefore
does not demonstrate that the Final Proposal is not fair and equitable. Further, the testimony
regarding the KERP was clear, credible and unrefuted that the funds available for the KERP are

not available for any other purpose. Again, the goal of the KERP is completely consistent and

112 see Debtors' Motion for an Order (A) Approving the Debtors' Key Employee Retention Plan and (B) Granting
Related Relief [Doc. No. 1032] (the “KERP Motion™).

13 UMWA Obj. at 1112; UMWA Funds Obj. at { 78; 1114 Committee Obj. at 1 63.
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promotes the fair and equitable treatment in that it further ensures Debtors continue to operate as
required and necessary to accomplish the sale.

84.  The evidence establishes that the Alabama Coa Operations cannot be sold
without rejection of the UMWA CBA and Retiree Benefits. Thus, absent the rejection, those
operations would be closed and sold on a piecemeal basis. On the other hand, if the sale(s)
consummate and the Alabama Coa Operations are sold as a going-concern, Debtors employees
have the best chance of future employment. Consummating the sale(s) is also necessary to
achieve fairness to creditors including the unsecured creditors (trade vendors and other
businesses that provided goods and/or services to the Debtors), the secured and administrative
creditors who would receive considerably less as a result of a piecemea Chapter 7 liquidation.
Finally, consummating the sale(s) also serves the public interest, here, represented by the local
community in which the mines operate. For example, the Proposed Buyer is assuming
responsibility under various mine reclamation laws and regulations which benefits the
governmental agencies charged with enforcing such laws. Further, if the mines continue to
operate, the local community and its economy benefit.

85. Based on the foregoing, that the Debtors have shown that the Final
Proposal treats all affected parties fairly and equitably, without placing a disproportionate burden
on the Union members. The Debtors have accordingly satisfied the fourth factor of the American
Provision test.

) The DebtorsMet With the UMWA at Reasonable Times and in Good
Faith.

86. Sections 1113 and 1114 require that a debtor “meet, at reasonable times’

to confer “in good faith in attempting to reach mutually satisfactory modifications to [their
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collective] bargaining agreement.” *** “‘[O]nce the debtor has shown that it has met with the
Union representatives, it is incumbent upon the Union to produce evidence that the debtor did
not confer in good faith.”” > A failure to reach agreement may be “the result of the difficultness
of the task, rather than the lack of ‘good faith’ of either party.” '

87.  “Determining what amounts to “reasonable times’ to meet depends on the
circumstances of the situation”.''’ Here, the Debtors have met repeatedly with the UMWA to
bargain and negotiate with it at every step of these Chapter 11 Cases.*® The Debtors requested
meetings on numerous occasions. Not once did the Debtors decline a single request from the
UMWA to negotiate.**°

88.  The Debtors have a'so met in good faith with the UMWA. The good faith
requirement under section 1113 has been interpreted to mean that the debtor must make a serious
effort to negotiate.’®® Here, the evidence establishes that the Debtors were sincere about their
efforts to plow some middle ground before resorting to the measures allowed by section 1113.
Indeed, the Debtors willingness to meet frequently with the UMWA s itself compelling
evidence of the Debtors good faith.***

89.  The Objectors argue that the Debtors did not meet in good faith because

the Final Proposal was required by the Staking Horse APA and were not subject to

1411 U.S.C. 88 1113(b)(2), 1114(F)(2).

15 Carey Transp. |, 50 B.R. at 211 (quoting American Provision, 44 B.R. at 910).

18 1d., (quoting In re Salt Creek Freightways, 47 B.R. 835, 840 (Bankr. D. Wyo. 1985)).

17 see Karykeion, 435 B.R. at 681.

18 Scheller Decl. 119-14, 16-17, 20-21, 23.

19 d. at 9.

120 Alabama Symphony, 155 B.R. at 576 (citing In re Ky. Truck Sales, Inc., 52 B.R. 797 (Bankr. W.D. Ky. 1985).

2l See In re Sol-Sieff Produce Co., 82 B.R. 787, 795 (Bankr. W.D. Pa. 1988) (concluding that the debtor
negotiated in good faith where the “Debtor ha[d] at al times been ready, willing, and able to negotiate” with its
union).
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negotiation.’”® The evidence establishes, however, that the Debtors made multiple proposals to
the UMWA and met with the UMWA throughout the Chapter 11 Cases. It was only when asale
was inevitable, and the Debtors were close to running out of money, that the Debtors submitted
the Fina Proposal seeking elimination of the Successorship Provisions or rejection of the
UMWA CBA. The UMWA's reliance on In re Lady H Coal, Inc., 193 B.R. 233 (Bankr.
S.D.W.Va. 1996) is thus misplaced. In Lady H Coal, the court found good faith lacking where
the debtors had already obligated themselves prior to initiating modification negotiations.'?®
Here, however, the Debtors were not locked in at the time negotiations commenced. They
approached the UMWA to discuss labor cost reductions before commencing the Chapter 11
Cases, and met with the UMWA repeatedly throughout their restructuring process.

90. Notably, once the Staking Horse APA was executed, the Debtor
encouraged the Proposed Buyer to meet and confer with the UMWA. In fact, the Proposed
Buyer has met with, and continues to negotiate with, the UMWA. And while the UMWA
understandably objects to the Proposed Buyer’s insistence on the condition in the Stalking Horse
APA requiring rejection of the UMWA CBA or termination of the Successorship Provisions, the
relevant inquiry for purposes of the Section 1113/1114 Mation is the good faith of the Debtors
and the UMWA, not the Proposed Buyer’ s negotiation of the Stalking Horse APA. The Debtors

have shown that they negotiated in good faith. No evidence exists to the contrary.

12 see In re Delta Air Lines, 342 B.R. 685, 697 (Bankr. S.D.N.Y. 2006) (“[A] debtor cannot be said to comply
with its obligation under Section 1113(b)(2) ... when it steadfastly maintains that its initial proposal under
subsection (b)(1)(A) is non-negotiable.”).

12 Lady H Coal, Inc., 193 B.R. at 242 (“[T]he Debtors could not have bargained in good faith as the Debtors were,
prior to any negotiations with the union, locked into at [sic] an agreement where the purchaser was not
assuming the [CBA].”) (emphasis added).
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5) The UMWA and Section 1114 Committee
Rejected the Final Proposals without Good Cause.

91 Sections 1113 and 1114 also require a debtor to demonstrate that its
unions have “refused to accept [its] proposal without good cause”'®* Once the debtor
establishes that its proposal is necessary, fair, and in good faith, the unions must produce
sufficient evidence to justify their refusal to accept the proposal.’® “[A]lmost invariably, if a
debtor-in-possession goes through the procedura prerequisites for its motion, and if the
substance of the proposal ultimately passes muster . . . , its union(s) will not have good cause to
have rejected the proposal.” 1%

92. Where a proposa is necessary for the debtor’s viability and the other
section 1114 requirements are met, no good causes exists to reject the proposal, even if the

127 «Good cause” does not include demands

proposal requires sacrifices by the union or retirees.
that are not economically feasible or aternatives that would not permit the debtor to reorganize
successfully.*?®

93. Here, the UMWA and Section 1114 Committee lack good cause for

rejecting the Debtors Final Proposal. The Debtors dire circumstances require them to

2411 U.S.C. 88 1113(c)(2), 1114(9)(2).
125 Nw. Airlines, 346 B.R. at 328 (citing Carey Transp. |1, 816 F.2d at 92).

126 Assoc. of Flight Attendants-CWA, AFL-CIO v. Mesaba Aviation, Inc. (Mesaba I1), 350 B.R. 435, 461 (D. Minn.
2006) (internal quotation omitted).

127 Mesaba II, 350 B.R. at 462 (“While the low wages imposed by the Proposals understandably motivated the
Unions to reject the Proposal, they do not constitute good cause under the Bankruptcy Code.”); see also In re
Valley Seel Products Co., Inc., 142 B.R. 337, 342 (Bankr. E.D. Mo. 1992) (“It is clear that the Proposals would
have a negative impact on the Teamster Drivers’ incomes. It isequally clear that if the Debtors do not receive
these concessions they will be forced to liquidate and the Teamsters will be unemployed.”).

128 See Nw. Airlines, 346 B.R. at 328; see also Salt Creek Freightways, 47 B.R. at 840 (“[T]he court must view the
Union’s rejection utilizing an objective standard which narrowly construes the phrase ‘without good cause’ in
light of the main purpose of Chapter 11, namely reorganization of financially distressed businesses.”); Alabama
Symphony, 155 B.R. at 577 (union rejected the proposal without good cause where it merely insisted that the
debtor comply with the terms of the CBA before beginning negotiations because the union “knew that the
[debtor] did not have the fundsto pay them™).
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undertake the 363 Sale, or else they will cease operations and al employees jobs will be lost.
And, under the terms of the Stalking Horse APA, the 363 Sale cannot be consummated unless
the Successorship Provisions of the UMWA CBA are eliminated. Similarly, the other
obligations remaining under the UMWA CBA and Retiree Benefits must be terminated upon
closing the 363 Sale because the Debtors will not have the money to pay them.

94.  When the Chapter 11 Cases pivoted from a plan to a sale process, the
Debtors encouraged the UMWA and the Proposed Buyer to meet with each other to negotiate the
terms of an initia collective bargaining agreement.*® In fact, the Proposed Buyer reached out to
the UMWA as a courtesy the day after the Stalking Horse APA was signed.** The Proposed
Buyer continues to meet with the UMWA, has already made an initial contract proposal to it, and
afurther meeting is already scheduled with the UMWA.**' Asaresult, the fact that the Stalking
Horse APA requires elimination of the Successorship Provisions and the other section 1113/1114
relief as a condition to close the 363 Sale does not itself provide the UMWA with good reason to
reject the Debtors proposals.™*

95. Nor were the Debtors required to accept the UMWA's “ counter-proposal”
in which the UMWA expressed a willingness to engage in further negotiations with the Debtors,
but only upon ratification of a collective bargaining agreement with the Proposed Buyer,

provided such agreement addresses retiree healthcare. First, given the Debtors' lack of cash, no

129 gee Scheller Decl. ] 25.
130 gee Williams Decl. 1 3-4.
181 See Williams Decl. 1 6-7.

132 Cf. In re Bruno's Supermarkets, LLC, 2009 WL 1148369, at *18-19 (Bankr. N.D. Ala. Apr. 27, 2009) (finding
that the union refused the debtor’s proposal under section 1113 with good cause where the debtor failed to
encourage negotiations between potential purchasers and the union); In re Patriot Coal Corp., No. 15-32450
(Bankr. E.D. Va. Sept. 1, 2015), ECF No. 1043, Hearing Transcript at 145:5-10 (adjourning section 1113/1114
hearing for two days and ordering proposed buyer and union to “sit down across a table from each other” during
that period).
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more time exists to smply allow negotiations to proceed in the hope that al of the UMWA'’s
demands will be met before a going concern sale is no longer possible.  Second, the Debtors
must eliminate the Successorship Provisions to consummate the 363 Sale. If the Successorship
Provisions are not eliminated, there will be no Proposed Buyer with whom the UMWA can reach
an initial collective bargaining agreement. Third, the UMWA's “counter-proposal” provides that
the sale could not close and the Debtors would have to liquidate piecemeal if, despite the good
faith efforts of the Proposed Buyer and the UMWA, such parties are unable to reach agreement
on an initial collective bargaining agreement and/or such initial collective bargaining agreement
is not ratified prior to closing. Fourth, the UMWA is already negotiating an initial collective
bargaining agreement with the Proposed Buyer and nothing precludes them from continuing
those negotiations.

96.  The Court finds the statutory language “without good cause” troubling and
previously found and held that this is not the same as nor synonymous with “in bad faith.”**
Rather, this requirement imposes on the Court an objective standard consistent with goals and
purposes of Chapter 11 generally. “[T]he union must indicate a willingness to work with the
debtor in its attempts to reorganize.” *** In this case, for the UMWA to make a counterproposal
requiring a deal with the Proposed Buyer, which was and is completely beyond the control of the
Debtors, is not a sufficient effort to work with the Debtors, and without good cause. It was not,
and is not, reasonable, or good cause, for the Union to outright reject a proposal by demanding

conduct or action the Debtors do not control. Further, the UMWA counterproposal did not offer,

138 «r\without good cause’ is not synonymous with ‘in bad faith.”” Alabama Symphony, 155 B.R. at 577 (citing In
re Salt Creek Freightways, 47 B.R. 835 (Bankr. D. Wyo. 1985)).

134 Alabama Symphony, 155 B.R. at 577.
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suggest, or open a door to other options or alternatives other than having a new CBA with the
Proposed Buyer.

97. In the end, the Debtors and the UMWA have reached a stalemate with
respect to elimination of the Successorship Provisions. The existence of a stalemate, however,
does not constitute “cause” to reject the Debtors proposal, especially when the Debtors have no
other options and the UMWA is in negotiations with the Proposed Buyer to reach an initial
agreement. As a result, the Debtors have demonstrated that the UMWA lacked good cause to

reject the Debtors' proposal.

(6) The Balance of the Equities Clearly Favor Reection.

98. Finally, the balance of the equities overwhelmingly favors rejection of the
UMWA CBA and termination of the Retiree Benefits, as required for approval of a motion under
sections 1113 and 1114.7° When applying this test, “bankruptcy courts ‘must focus on the
ultimate goal of Chapter 11... [as the] Bankruptcy Code does not authorize freewheeling
consideration of every conceivable equity, but rather only how the equities relate to the success
of the reorganization.”** This is a fact-specific inquiry, and courts consider the following six
factors:

@ the likelihood and consequences of liquidation if rejection
IS not permitted;

(b) the likely reduction in the value of creditors’ claims if the
bargaining agreement remainsin force;

(© the likelihood and consequences of a strike if the
bargaining agreement is voided;

135 See 11 U.S.C. §8 1113(c)(3), 1114(g)(3).

136 Nw. Airlines, 346 B.R. at 329 (ellipses in original) (quoting NLRB v. Bildisco & Bildisco, 465 U.S. 513, 527
(1984)); see also Ky. Truck Sales, 52 B.R. at 806 (“[T]he primary question in a balancing test is the effect the
rejection of the agreement will have on the debtor’ s prospects for reorganization.”).
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(d) the possibility and likely effect of any employee clams for
breach of contract if regjection is approved,

(e the cost-spreading abilities of the various parties, taking
into account the number of employees covered by the
bargaining agreement and how various employees wages
and benefits compare to those of othersin theindustry; and

() the good or bad faith of the parties in dealing with the
debtor’ s financia dilemma.**’

99. In addition, “[t]he balance of the equities. . . clearly favors rejection when
it is apparent that a debtor is in need of substantial relief under a union contract and the
bargaining process has failed to produce any results and is unlikely to produce results in the
foreseeable future.” 1

100. Here, the Debtors liquidation is amost certain if this Court does not
approve the rgection of the UMWA CBA,; the testimony on this point was clear, convincing,
unrefuted, and credible.**® The aternative to the Debtors' requested relief will be far worse for
all constituencies: the Debtors will soon run out of cash with no ability to attract additional
financing. Under such a scenario, the evidence establishes that the value of the Debtors' estates
will plummet, all of the Debtors stakeholders will suffer, al of the Debtors employees will lose
their jobs, al of the Debtors key vendors will lose a business partner, and the Central Alabama
community will lose a valuable contributor to its economy and corporate life.

101. All of the remaining factors also favor granting the requested relief. As
described above, the recoveries of al parties in these Chapter 11 Cases, including the unsecured
creditors, administrative creditors and the Debtors' secured creditors, are at significant risk. The

Proposed Buyer and the UMWA are engaged in negotiations for an initial collective bargaining

137 Carey Transp. |1, 816 F.2d at 93.
8 In re Royal Composing Room, Inc., 62 B.R. 403, 408 (Bankr. S.D.N.Y. 1986).
139 See Zelin Decl. 1 29.
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agreement, each side has made a full contract proposal, and the parties have had three meetings
and have scheduled a subsequent meeting, which minimizes the likelihood and consequences of
a strike. If the Court does not grant the relief requested, employee breach claims are amost a
certainty, as the Debtors will be unable to afford the remaining obligations under their UMWA
CBA.' Finally, for the reasons discussed above, the Debtors have acted in good faith and
requested only those savings and changes that they truly need, with the burden of those savings
spread equitably among the Debtors' various constituencies.

102. The balance of the equities clearly favors implementing the Final Proposal
and the Court finds this final factor of the American Provision test has been satisfied.

CONCLUSION

The Union has objected to, and strongly urges this Court to deny, the Motion. It seems
the Union is hopeful that if the Motion is denied, either 1) the Proposed Buyer would close the
sale anyway, or 2) the Proposed Buyer would expedite and fast track the negotiations and reach
an agreed-upon CBA that could be ratified so the sale could proceed. The Court notes that the
sale motion hearing is set for January 6, 2015. Many objections to the sale have been filed, some
by counsel for represented parties, but many have been filed by individuas employed by or
retired from Walter energy. Thelr concerns are legitimate and clearly they seek only to retain
what they have, and hope not to lose their pay, income, medical care benefits, pension benefits,
and the like. This Court has reviewed these objections, even though not filed regarding this
hearing and the Court has considered these concerns, as well as those voiced by UMWA counsel
at the hearing. Asnoted in detail in one Patriot Coal reported decision, these miners and retirees

endured “horrendous conditions,” worked hard for decades below ground, many may have

140 gee Zelin Decl. 7 16.
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permanent disabilities, physical and mental limitations, and now face frightening health care
issues.™

Even though this Court fully appreciates the enormous potential hardship on many, the
Court must follow the law and in doing so must decide what is best for ALL creditors and
parties, including union and non-union employees. While the Union appears willing to risk the
sale by insisting the Court deny the Motion, the Court is not in position to do so. This Court
must assume the terms of the APA are firm and that if any condition is not met, there will be no
sde. This Court finds that maintaining the coal operations as a going concern**, keeping the
mines open, offering future job opportunities and continuing to be a productive member of the
business community al require this Court to overrule the UMWA and the UMWA Funds
objections.

This result is based on the Court’s conclusion that the 1) Debtors are out of time to close
a sae; 2) the Proposed Buyer will not close the sale unless all the conditions are met, including
rejection of the UMWA CBA and elimination of any liability for the UMWA Funds' as to the
Proposed Buyer; and, 3) based on the statutory and substantial case law cited: a) the elimination
of CBA obligations is not new or novel in bankruptcy cases; and, b) there is substantial and
persuasive case law to support the Proposed Buyer’s conditions regarding the CBA and related
obligations. The relief sought in the Debtor’s Motion pursuant to 11 U.S.C. 8§ 1113 and 1114 is

dueto be granted. Accordingly, it is hereby

141 patriot Coal, 493 B.R. at 79.

42 The Court notes that many large businesses have been through bankruptcy and some are well known and have
continued in business. Thus, many employees have retained jobs, local economies have benefited, other
businesses have continued to stay in business, and consumers have continued to use and enjoy products and
services produced. The following are some will recognized names of business that have emerged from
bankruptcy and are till in business: General Motors, Chrysler, Kmart, Kodak, Wall Street Deli, as well as
multiple companies owned and operated by Donald Trump.
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ORDERED, ADJUDGED and DECREED that the objections by the UMWA and
UMWA Funds are OVERRULED. Itisfurther

ORDERED, ADJUDGED and DECREED that the Motion filed by the Debtor is
GRANTED, the Collective Bargaining Agreement is REJECTED, and any Sale of Assets shall
be free and clear of any encumbrances and liabilities under either the CBA or with respect to any
UMWA Funds.
Dated: December 28, 2015 /s Tamara O. Mitchell

TAMARA O. MITCHELL
United States Bankruptcy Judge
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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Inre: Chapter 11

WALTER ENERGY, INC,, et al. Case No. 15-02741-TOM11

Debtors.* (Jointly Administered)

N N N N N N N

ORDER (1) APPROVING THE SALE OF
THE ACQUIRED ASSETSFREE AND CLEAR OF CLAIMS,
LIENS, INTERESTS AND ENCUMBRANCES; (I1) APPROVING
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY
CONTRACTSAND UNEXPIRED L EASES; AND (I11) GRANTING RELATED RELIEF

Upon the motion [Docket No. 993] (the “Motion”)? of the Debtors dated

November 5, 2015 for, among other things, entry of an order (the “Order™) (1) approving the
sale of the Acquired Assets pursuant to the Stalking Horse Agreement, as amended, and which
for purposes of this Order shall include all exhibits, schedules and ancillary documents related
thereto, including all Transaction Documents (as defined therein) and the Escrow and Trust

Agreements referred to herein (the “Sale Transaction”) free and clear of al claims, liens,

interests and encumbrances; (11) authorizing the assumption and assignment of certain executory

contracts and unexpired leases (the “Assumed Contracts’) and the assumption of the Assumed

Liabilities, each as more fully described in the Stalking Horse Agreement; and (l11) granting

1 The Debtorsin these cases, along with the last four digits of each of the Debtors' federal tax identification

number, are: Walter Energy, Inc. (9953); Atlantic Development and Capital, LLC (8121); Atlantic Leaseco
LLC (5308); Blue Creek Coa Sales, Inc. (6986); Blue Creek Energy, Inc. (0986); J.W. Walter, Inc. (0648);
Jefferson Warrior Railroad Company, Inc. (3200); Jim Walter Homes, LL C (4589); Jim Walter Resources, Inc.
(1186); Maple Coal Co. LLC (6791); Sloss-Sheffield Steel & Iron Company (4884); SP Machine, Inc. (9945);
Taft Coal Sales & Associates, Inc. (8731); Tuscaloosa Resources, Inc. (4869); V Manufacturing Company
(9790); Walter Black Warrior Basin LLC (5973); Walter Coke, Inc. (9791); Walter Energy Holdings, LLC
(1596); Walter Exploration & Production LLC (5786); Walter Home Improvement, Inc. (1633); Walter Land
Company (7709); Walter Mineras, Inc. (9714); and Walter Natural Gas, LLC (1198).

Unless otherwise defined herein, capitalized terms shall have the meanings ascribed to them in the Motion or
the Bidding Procedures Order (as defined below), as applicable.
1
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related relief; and the Court having held a hearing on January 6, 2016 (the “Sale Hearing”) to
approve the Sale Transaction; and the Court having reviewed and considered the relief sought in
the Motion, declarations submitted in support of the Mation, all objections to the Motion and the
Debtors' reply thereto, and the arguments of counsel made, and the testimony and evidence
proffered or adduced, at the Sale Hearing; and all parties in interest having been heard or having
had the opportunity to be heard regarding the Sale Transaction and the relief requested in this
Order; and due and sufficient notice of the Sale Hearing and the relief sought therein having been
given under the particular circumstances and in accordance with the Bidding Procedures Order;
and it appearing that no other or further notice need be provided; and it appearing that the relief
requested in the Motion isin the best interests of the Debtors, their estates, their creditors and
other partiesin interest; and upon the record of the Sale Hearing and these Chapter 11 Cases, and
after due deliberation thereon, and good cause appearing therefor, it is hereby

FOUND, CONCLUDED AND DETERMINED THAT:?

A. This Court has jurisdiction to consider this Motion under 28 U.S.C. 88 157
and 1334. Thisisacore proceeding under 28 U.S.C. § 157(b). Venue of these cases and this
Motion in this District is proper under 28 U.S.C. 88 1408 and 1409. Thelegal predicates for the
relief requested in the Motion are Bankruptcy Code sections 105, 363, 364, 365 and 503. Such
relief is aso warranted pursuant to Bankruptcy Rules 2002, 6004, 6006, 9006, 9007, and 9014.

B. Several partiesfiled objections to the Motion (each, an “Objection,” and
collectively, the “Objections’) as more particularly identified and described in Exhibit A to the

Debtors' Omnibus Reply to Objections to the Motion [Docket No. 1552]. The hearing on certain

The findings and conclusions set forth herein congtitute this Court’ s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.

2
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Objections based solely on 11 U.S.C. § 365 (the “Cure Objections’) has been continued to

February 3, 2016, as more particularly described in the Notice of Continued Hearing on Certain
Cure Objections [Docket No. 1515].
C. On November 25, 2015, the Court entered an order [Docket No. 1119]

(the “Bidding Procedures Order™), which, among other things, (i) approved the Bidding

Procedures and Bid Protections, (ii) authorized the Assumption and Assignment Procedures,
(iii) approved the form and manner of notice of the Sale Transaction and the other procedures,
protections, schedules and agreements related thereto, and (iv) scheduled the Auction and the
Sale Hearing.

D. Therelief granted herein isin the best interests of the Debtors, their estates
and creditors, and other partiesin interest.

E. The Debtors have articulated good and sufficient business reasons for the
Court to authorize (i) the Debtors' entry into the Stalking Horse Agreement and consummation
of the Sale of the Acquired Assets to the Stalking Horse Purchaser or any Buyer Designee and
(i1) the assumption and assignment of the Assumed Contracts and Assumed Liabilities as set
forth herein and in the Stalking Horse Agreement.

F. Sound business justifications also exist for the establishment of the various

escrow and trust accounts (the “ Escrow and Trust Arrangements’) pursuant to the escrow and

trust agreements (the “ Escrow and Trust Agreements’) as provided in Section 4.2 of the

Stalking Horse Agreement. The Escrow and Trust Arrangements will avoid afreefall shutdown
of the Debtors' remaining estates, provide for, among other things, the payment of accrued and

unpaid (i) professional fees and expenses and (ii) payroll and other related expenses, each in

3
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accordance with the Stalking Horse Agreement, and provide a mechanism to assist in the orderly
and responsible winddown of any Excluded Assets not otherwise sold at the Auction.

G. As evidenced by the affidavits of service [Docket Nos. 1028, 1150, 1151,
1152, 1172, 1173, 1174, 1230, 1340, 1441, 1442, 1495, 1519] and publication [Docket Nos.
1387, 1543] previoudly filed with the Court, and based on the representations of counsel at the
Sale Hearing, (i) proper, timely, adequate and sufficient notice of the Motion, the Sale Hearing,
the Sale Transaction, the Assumption and Assignment Procedures and the assumption and
assignment of the Assumed Contracts and the applicable Cure Amounts has been provided in
compliance with the Bidding Procedures Order and in accordance with Bankruptcy Code
sections 102(1), 363, and 365, and Bankruptcy Rules 2002, 4001, 6004, 6006, 9006, 9007 and
9014, (ii) such notice was good and sufficient, and appropriate under the particular
circumstances, and (iii) no other or further notice of the Motion, the Sale Hearing, the Sale
Transaction, the assumption and assignment of the Assumed Contracts or the Cure Amountsis or
shall be required. With respect to entities whose identities were not reasonably ascertained by
the Debtors, publication of the Sale Notice was made in The Wall Street Journal, National
Edition and The Tuscaloosa News on December 1, 2015, The Birmingham News on December 2,
2015, and again in The Wall Street Journal, National Edition, The Tuscaloosa News and The
Birmingham News, as well as the USA Today, National Edition and the Charleston Gazette and
Daily News, on or about December 9, 2015. Such notice was sufficient and reasonably
calculated under the circumstances to reach all known and unknown entities.

H. The Acquired Assets sought to be transferred and/or assigned, as
applicable, by the Debtors to the Stalking Horse Purchaser pursuant to the Stalking Horse

Agreement are property of the Debtors’ estates and title thereto is vested in the Debtors' estates.

4
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For the avoidance of doubt, cylinders owned by Airgas USA, LLC that are currently in the
Debtors possession are not Acquired Assets.

l. The Debtors and their professionals marketed the Acquired Assets and
conducted the marketing and sale process in compliance with the Bidding Procedures and the
Bidding Procedures Order. Based upon the record of these proceedings, creditors and other
partiesin interest and prospective purchasers were afforded a reasonable and fair opportunity to
bid for the Acquired Assets.

J. On November 5, 2015, the Debtors entered into the Stalking Horse
Agreement subject to higher and better offers. In accordance with the Bidding Procedures Order,
the Stalking Horse Agreement was deemed a Qualified Bid and the Stalking Horse Purchaser
was eligible to participate in the Auction as a Qualified Bidder.

K. The Bidding Procedures were substantively and procedurally fair to all
parties and all potential bidders and afforded notice and afull, fair and reasonable opportunity
for any person to make a higher or otherwise better offer to purchase the Acquired Assets. The
Debtors conducted the sale process without collusion and in accordance with the Bidding
Procedures.

L. The Debtors and their professionals conducted the sale processin
compliance with the Bidding Procedures Order, and afforded potentia purchasers afull, fair and
reasonabl e opportunity for any person or entity to make a higher or otherwise better offer for the
Acquired Assets than that reflected in the Stalking Horse Agreement.

M. As no other Qualified Bid for the Acquired Assets was received prior to

the bid deadline, no Auction was conducted.* Consequently, the Debtors have determined in a

4 While indications of interest were received, in consultation with the Consultation Parties, the Debtors
determined that no Qualified Bid was received for the Acquired Assets requiring an auction.

5
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valid and sound exercise of their business judgment that the highest or otherwise best Qualified
Bid for the Acquired Assetsis that of the Stalking Horse Purchaser. The First Lien Creditors
hold allowed secured claims, as of the Petition Date, approximately as follows:. term loansin the
aggregate principal amount of $978,178,601.35, outstanding letters of credit under the Credit
Agreement in the aggregate face amount of US$50,688,432.80 and C$22,570,494.00 and first
lien notes in the aggregate outstanding principal amount of $970,000,000, in each case, plus

interest, fees, costs and expenses (collectively, the “Eirst Lien Obligations’). Pursuant to the

Bidding Procedures, applicable law, including Bankruptcy Code section 363(k), and in
accordance with the Cash Collateral Orders, the Stalking Horse Purchaser (on behalf of the First
Lien Creditors) was authorized to credit bid any or al of such First Lien Obligations aswell as
the First Lien Adequate Protection Obligations. Pursuant to the Stalking Horse Agreement, the

Stalking Horse Purchaser credit bid (the “ Credit Bid and Release”) an amount of First Lien

Obligations and First Lien Adequate Protection Obligations in the initial amount of
$1,250,000,000 in the aggregate, subject to adjustment pursuant to Section 7.8 of the Stalking
Horse Agreement, including the reduction thereof by $100,000,000 as aresult of the Walter
Coke Election being made and to being increased if certain Non-Core Assets are not sold to third

parties, and cash (the “Cash Consideration”) in an amount equal to $5,400,000. The Credit Bid

and Release was a valid and proper offer pursuant to the Bidding Procedures Order and
Bankruptcy Code sections 363(b) and 363(k).

N. Subject to the entry of this Order, the Debtors: (i) have full power and
authority to execute the Stalking Horse Agreement and all other documents contemplated
thereby; (ii) have all of the power and authority necessary to consummate the transactions

contemplated by the Stalking Horse Agreement; and (iii) have taken all corporate action

6
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necessary to authorize and approve the Stalking Horse Agreement and the Sale of the Acquired
Assets, and all other actions required to be performed by the Debtors in order to consummate the
transactions contemplated in the Stalking Horse Agreement. No consents or approvals, other
than those expressly provided for in the Stalking Horse Agreement or this Order, are required for
the Debtors to consummate the Sale of the Acquired Assets.

O. The Stalking Horse Agreement was negotiated and is undertaken by the
Debtors and the Stalking Horse Purchaser at arm’s length without collusion or fraud, and in good
faith within the meaning of Bankruptcy Code section 363(m). The Stalking Horse Purchaser is
not an “insider” of any of the Debtors as that term is defined by Bankruptcy Code section
101(31). The Stalking Horse Purchaser recognized that the Debtors were free to deal with any
other party interested in acquiring the Acquired Assets, complied with the Bidding Procedures
Order, and agreed to subject its bid to the competitive Bidding Procedures approved in the
Bidding Procedures Order. All releases and payments to be made by the Stalking Horse
Purchaser and other agreements or arrangements entered into by the Stalking Horse Purchaser in
connection with the Sale have been disclosed. The Stalking Horse Purchaser has not violated
Bankruptcy Code section 363(n) by any action or inaction, and no common identity of directors
or controlling stockholders exists between the Stalking Horse Purchaser and the Debtors. Asa
result of the foregoing, the Stalking Horse Purchaser is entitled to the protections of Bankruptcy
Code section 363(m), including in the event this Order or any portion thereof is reversed or
modified on appeal, and otherwise has proceeded in good faith in all respects in connection with
the proceeding.

P. The total consideration provided by the Stalking Horse Purchaser for the

Acquired Assetsis the highest or otherwise best offer received by the Debtors, and the Purchase

7
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Price constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code,
the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act and any other
applicable laws, and may not be avoided under Bankruptcy Code section 363(n) or under any
other law of the United States, any state, territory, possession thereof, or the District of
Columbia, or any other applicable law. No other person or entity or group of persons or entities
has offered to purchase the Acquired Assets for an amount that would provide greater economic
value to the Debtors than the Stalking Horse Purchaser. The Debtors' determination that the
Stalking Horse Agreement constitutes the highest or otherwise best offer for the Acquired Assets
constitutes avalid and sound exercise of the Debtors' business judgment. The Court’s approval
of the Motion, the Sale of the Acquired Assets, the Sale Transaction and the Stalking Horse
Agreement isin the best interests of the Debtors, their estates and creditors and all other parties
in interest.

Q. The Stalking Horse Purchaser would not have entered into the Stalking
Horse Agreement and would not consummate the Sale Transaction if the sale of the Acquired
Assets to the Stalking Horse Purchaser were not free and clear of all claims, liens, interests and
encumbrances (other than Permitted Encumbrances and Assumed Liabilities) pursuant to
Bankruptcy Code section 363(f) or if the Stalking Horse Purchaser would, or in the future could,
be liable for any of such claims, liens, interests and encumbrances. Unless expressly included in
the Assumed Liabilities and Permitted Encumbrances, the Stalking Horse Purchaser shall not be
responsible for any claims, liens, interests and encumbrances, including in respect of the
following: (i) any labor or employment agreements; (ii) any mortgages, deeds of trust and
security interests; (iii) any intercompany loans and receivables between one or more of the

Sellers and any Debtor; (iv) any pension, multiemployer plan (as such term is defined in Section
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3(37) or Section 4001(a)(3) of the Employee Retirement Income Security Act of 1974, as
amended (“ERISA")), health or welfare, compensation or other employee benefit plans,
agreements, practices and programs, including, without limitation, any pension plan of any of the
Debtors or any multiemployer plan to which the Debtors have at any time contributed to or had
any liability or potential liability; (v) any other employee, worker’s compensation, occupational
disease or unemployment or temporary disability related claim, including, without limitation,
claims that might otherwise arise under or pursuant to (a) ERISA, (b) the Fair Labor Standards
Act, (c) Title VI of the Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of 1973, (e)
the National Labor Relations Act, (f) the Age Discrimination and Employee Act of 1967 and
Age Discrimination in Employment Act, as amended, (g) the Americans with Disabilities Act of
1990, (h) the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, including,
without limitation, the requirements of Part 6 of Subtitle B of Title | of ERISA and Section

4980B of the Code and of any similar state law (collectively, “COBRA"), (i) state discrimination

laws, (j) state unemployment compensation laws or any other similar state laws, (k) the Coal
Industry Retiree Health Benefit Act of 1992, 26 U.S.C. 889701, et seg. or (I) any other state or
federal benefits or claims relating to any employment with the Debtors or any of their
predecessors; (vi) any liabilities arising under any Environmental Laws with respect to any assets
owned or operated by any of the Debtors or any corporate predecessor of any of the Debtors at
any time prior to the Closing Date; (vii) any bulk sales or similar law; (viii) any tax statutes or
ordinances, including, without limitation, the Internal Revenue Code of 1986, as amended,;

(ix) the Coal Act and (x) any Excluded Liabilities. There is no better available aternative for the

Acquired Assets than the Sale to the Stalking Horse Purchaser. The Sale of the Acquired Assets

9
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contemplated by the Stalking Horse Agreement is in the best interests of the Debtors, their
estates and creditors, and all other partiesin interest.

R. The Debtors may sell the Acquired Assets free and clear of all claims,
liens, interests and encumbrances (other than Assumed Liabilities and Permitted Encumbrances)
because, with respect to each creditor asserting aclaim, lien, interest or encumbrance, one or
more of the standards set forth in Bankruptcy Code section 363(f)(1)-(5) has been satisfied.
Those holders of claims, liens, interests or encumbrances who did not object or who withdrew
their objections to the Sale of the Acquired Assets or the Motion are deemed to have consented
to the Motion and the Sale pursuant to Bankruptcy Code section 363(f)(2). Those holders of
claims, liens, interests or encumbrances who did object fall within one or more of the other
subsections of Bankruptcy Code section 363(f). Notwithstanding the foregoing, the Acquired
Assets are being sold subject to the Permitted Encumbrances and the Assumed Liabilities.

S. Neither the Debtors nor the Stalking Horse Purchaser engaged in any
conduct that would cause or permit the Stalking Horse Agreement or the consummeation of the
Sale of the Acquired Assets to be avoided, or costs or damages to be imposed, under Bankruptcy
Code section 363(n) or under any other law of the United States, any state, territory, possession
thereof, or the District of Columbia, or any other applicable law.

T. The Stalking Horse Agreement, which constitutes reasonably equivalent
value and fair consideration, was not entered into, and the Sale of the Acquired Assetsis not
consummated, for the purpose of hindering, delaying or defrauding creditors of the Debtors
under the Bankruptcy Code or under any other law of the United States, any state, territory,
possession thereof, or the District of Columbia, or any other applicable law. Neither the Debtors

nor the Stalking Horse Purchaser has entered into the Stalking Horse Agreement or is
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consummating the Sale of the Acquired Assets with any fraudulent or otherwise improper
purpose.

U. Upon the Closing, except as included in the Assumed Liabilities, the
Stalking Horse Purchaser shall not, and shall not be deemed to: (i) be the successor of or
successor employer (as described under COBRA and applicable regulations thereunder) to the
Sdllers, including without limitation, with respect to any Collective Bargaining Agreements and
any Benefit Plans, except for Buyer Benefit Plans, under the Coal Act, and any common law
successorship liability in relation to the UMWA 1974 Pension Plan, including with respect to
withdrawal liability, (ii) be the successor of or successor employer to the Sellers, and shall
instead be, and be deemed to be, a new employer with respect to any and all federal or state
unemployment laws, including any unemployment compensation or tax laws, or any other
similar federa or state laws, (iii) have, de facto, or otherwise, merged or consolidated with or
into Sellers, (iv) be amere continuation or substantial continuation of Sellers or the enterprise(s)
of Sellers, or (v) beliable for any acts or omissions of Sellersin the conduct of the Business or
arising under or related to the Acquired Assets other than as set forth in the Stalking Horse
Agreement. Without limiting the generality of the foregoing, and except as otherwise provided
in the Stalking Horse Agreement, the parties intend that the Stalking Horse Purchaser shall not
be liable for any Encumbrance or Liability (other than Assumed Liabilities and Permitted
Encumbrances) against any Seller, or any of its predecessors or Affiliates, and the Stalking Horse
Purchaser shall have no successor or vicarious liability of any kind or character whatsoever,
whether known or unknown as of the Closing Date, whether now existing or hereafter arising,
whether asserted or unasserted, or whether fixed or contingent, with respect to the Business, the

Acquired Assets or any Liabilities of any Seller arising prior to the Closing Date. The Stalking
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Horse Purchaser would not have acquired the Acquired Assets but for the foregoing protections
against potential claims based upon “successor liability” theories.

V. Entry into the Stalking Horse Agreement and the Sale Transaction
constitutes the exercise by the Debtors of sound business judgment, and such acts are in the best
interests of the Debtors, their estates and creditors, and all partiesin interest. The Debtors have
articulated good and sufficient business reasons justifying the Sale of the Acquired Assets to the
Stalking Horse Purchaser. Additionally: (i) the Stalking Horse Agreement constitutes the
highest or otherwise best offer for the Acquired Assets; (ii) the Stalking Horse Agreement and
the closing of the Sale Transaction will present the best opportunity to realize the highest value
of the Acquired Assets and avoid further decline and devaluation of the Acquired Assets; (iii)
thereisrisk of deterioration of the value of the Acquired Assetsif the Sale Transaction is not
consummated promptly; and (iv) the Stalking Horse Agreement and the Sale of the Acquired
Assets to the Stalking Horse Purchaser will provide greater value to the Debtors' estates than
would be provided by any other presently available alternative.

W. Good and sufficient reasons for approval of the Stalking Horse Agreement
and the Sale Transaction have been articulated by the Debtors. The Debtors have demonstrated
compelling circumstances and a good, sufficient and sound business purpose for the Sale
Transaction outside: (a) the ordinary course of business, pursuant to Bankruptcy Code section
363(b); and (b) a plan of reorganization, in that, among other things, the immediate
consummation of the Sale Transaction is necessary and appropriate to maximize the value of the
Debtors' estates. To maximize the value of the Acquired Assets and preserve the viability of the

operations to which the Acquired Assetsrelate, it is essentia that the Sale occur within the time
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constraints set forth in the Stalking Horse Agreement. Time is of the essence in consummating
the Sale Transaction.

X. The Debtors have demonstrated that it is an exercise of their sound
business judgment to assume and assign the Assumed Contracts to the Stalking Horse Purchaser
in connection with the consummeation of the Sale Transaction, and the assumption and
assignment of the Assumed Contracts to the Stalking Horse Purchaser is in the best interests of
the Debtors, their estates and creditors and al partiesin interest. The Assumed Contracts being
assigned to the Stalking Horse Purchaser are an integral part of the Acquired Assets being
purchased by the Stalking Horse Purchaser, and accordingly, such assumption and assignment of
the Assumed Contracts is reasonabl e and enhances the value of the Debtors' estates. The cure
amounts required to be paid pursuant to section Bankruptcy Code 365(b), whether agreed or

judicially resolved (the “Cure Amounts’), are deemed to be the entire cure obligation due and

owing under the Assumed Contracts under Bankruptcy Code section 365(b). To the extent that
any non-Debtor counterparty to an Assumed Contract failed to timely file an objection to the
proposed Cure Amount filed with the Bankruptcy Court, the Cure Amount listed in the Cure
Notice shall be deemed to be the entire cure obligation due and owing under the applicable
Assumed Contract.

Y. Each provision of the Assumed Contracts or applicable non-bankruptcy
law that purportsto prohibit, restrict or condition, or could be construed as prohibiting,
restricting or conditioning, assignment of any Assumed Contracts has been satisfied or is
otherwise unenforceable under Bankruptcy Code section 365.

Z. Upon the payment of the Cure Amount to the relevant counterparty to an

Assumed Contract, there will be no outstanding default under each such Assumed Contract.
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AA. The Stalking Horse Purchaser has demonstrated adequate assurance of
future performance of al Assumed Contracts within the meaning of Bankruptcy Code section
365.

BB. Upon the assignment to the Stalking Horse Purchaser and the payment of
the relevant Cure Amounts, each Assumed Contract shall be deemed valid and binding and in
full force and effect in accordance with itsterms, and all defaults thereunder, if any, shall be
deemed cured, subject to the provisions of this Order.

CC. Aninjunction against creditors and third parties pursuing claims against,
and liens, interests and encumbrances on, the Acquired Assets is necessary to induce the Stalking
Horse Purchaser to close the Sale Transaction, and the issuance of such injunctiverelief is
therefore necessary to avoid irreparable injury to the Debtors' estates and will benefit the
Debtors' creditors.

DD. With respect to any agreements entered into between the Stalking Horse
Purchaser and the Debtors' management or key employees regarding compensation or future
employment, if any exist, the Stalking Horse Purchaser has disclosed the material terms of such
agreements.

EE. The Sale Transaction does not constitute a sub rosa chapter 11 plan. The
Sale Transaction neither impermissibly restructures the rights of the Debtors’ creditors nor
impermissibly dictates a liquidating plan of reorganization for any of the Debtors.

FF.  This Order constitutes afina order within the meaning of 28 U.S.C.

8 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), the Court expressly finds
that thereis no just reason for delay in the implementation of this Order and expressly directs

entry of judgment as set forth herein.
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IT ISTHEREFORE ORDERED, ADJUDGED AND DECREED THAT:

1. The Motion is GRANTED, to the extent set forth herein.

2. Any Objection to the Motion, or any other relief granted in this Order, to
the extent not resolved, adjourned for hearing on alater date, waived or withdrawn or previously
overruled, and al reservations of rightsincluded therein, is hereby OVERRUL ED and
DENIED on the merits.

3. Pursuant to Bankruptcy Code sections 105, 363, 364, 365 and 503 and
the Stalking Horse Agreement, the Credit Bid and Release and the Sale Transaction are hereby
approved and the Debtors are authorized to enter into and perform under the Stalking Horse
Agreement. Pursuant to Bankruptcy Code sections 105, 363, 364, 365 and 503, each of the
Debtors and the Stalking Horse Purchaser are hereby authorized and directed to take any and all
actions necessary or appropriateto: (i) consummate the Sale Transaction and the closing of the
sale in accordance with the Motion, the Stalking Horse Agreement and this Order; (ii) assume
and assign the Assumed Contracts; (iii) perform, consummate, implement and close fully the
Stalking Horse Agreement together with al additional instruments and documents that may be
reasonably necessary or desirable to implement the Stalking Horse Agreement; and (iv) establish
and fund the Escrow and Trust Arrangements. The Debtors and each other party to the
Transaction Documents, including the Escrow and Trust Agreements, are hereby authorized and
directed to perform each of their covenants and undertakings as provided in the Stalking Horse
Agreement and the Transaction Documents, including the Escrow and Trust Agreements, prior to
or after the Closing Date without further order of the Court. The Stalking Horse Purchaser and
the Debtors shall have no obligation to close the Sale Transaction except as is contemplated and
provided for in the Stalking Horse Agreement.

4, Pursuant to Bankruptcy Code section 365(f), notwithstanding any
provision of any Assumed Contract or applicable non-bankruptcy law that prohibits, restricts or

conditions the assignment of the Assumed Contracts, the Debtors are authorized to assume the
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Assumed Contracts and to assign the Assumed Contracts to the Stalking Horse Purchaser or to
any Buyer Designee, which assignment shall take place on and be effective as of the Closing or
as otherwise provided by order of this Court. There shall be no accelerations, assignment fees,
increases or any other fees charged to the Stalking Horse Purchaser or the Debtors as aresult of
the assumption and assignment of the Assumed Contracts.

5. The Debtors assumption of the Assumed Contracts is subject to the
consummation of the Sale Transaction. To the extent that an objection by a counterparty to any
Assumed Contract, including all objections related to Cure Amounts, is not resolved prior to the
Closing Date, the Debtors, in consultation with the Stalking Horse Purchaser or any Buyer
Designee, may elect to: (i) not assume such Assumed Contract; (ii) postpone the assumption of
such Assumed Contract until the resolution of such objection; or (iii) reserve the disputed Cure
Amount and assume the Assumed Contract on the Closing Date. So long as the Debtors hold the
claimed Cure Amount in reserve, and there are no other unresolved objections to the assumption
and assignment of the applicable Assumed Contract, the Debtors can, without further delay,
assume and assign the Assumed Contract that is the subject of the objection. Under such
circumstances, the respective objecting counterparty’ s recourse is limited to the funds held in
reserve.

6. Upon the Closing: (@) the Debtors are hereby authorized and directed to
consummate, and shall be deemed for al purposes to have consummated, the sale, transfer and
assignment of al of the Debtors’ rights, title and interest in the Acquired Assets to the Stalking
Horse Purchaser free and clear of all Encumbrances and Liabilities, other than the Assumed
Liabilities and the encumbrances identified on Schedule 1 hereto (the “ Per mitted

Encumbrances’); and (b) except as otherwise expressly provided in the Stalking Horse

Agreement, all Encumbrances and Liabilities (other than the Assumed Liabilities and the
Permitted Encumbrances) shall not be enforceable as against the Stalking Horse Purchaser or the
Acquired Assets. Unless otherwise expressly included in the Assumed Liabilities and Permitted

Encumbrances or as otherwise expressly provided by this Order, the Stalking Horse Purchaser
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shall not be responsible for any claims, liens, interests and encumbrances, including in respect of
the following: (i) any labor or employment agreements; (ii) any mortgages, deeds of trust and
security interests; (iii) any intercompany loans and receivables between one or more of the
Sellers and any Debtor; (iv) any pension, multiemployer plan (as such term is defined in Section
3(37) or Section 4001(a)(3) of ERISA), health or welfare, compensation or other employee
benefit plans, agreements, practices and programs, including, without limitation, any pension
plan of any of the Debtors or any multiemployer plan to which the Debtors have at any time
contributed to or had any liability or potentia liability; (v) any other employee, worker’s
compensation, occupational disease or unemployment or temporary disability related claim,
including, without limitation, claims that might otherwise arise under or pursuant to (a) ERISA,
(b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federa
Rehabilitation Act of 1973, (e) the National Labor Relations Act, (f) the Age Discrimination and
Employee Act of 1967 and Age Discrimination in Employment Act, as amended, (g) the
Americans with Disabilities Act of 1990, (h) COBRA, (i) state discrimination laws, (j) state
unemployment compensation laws or any other similar state laws, (k) the Coal Industry Retiree
Health Benefit Act of 1992, 26 U.S.C. 889701, et seq. or (I) any other state or federa benefits or
clams relating to any employment with the Debtors or any of their predecessors; (vi) liabilities
arising under any Environmental Laws with respect to any assets owned or operated by any of
the Debtors or any corporate predecessor of any of the Debtors at any time prior to the Closing
Date; (vii) any bulk sales or similar law; (viii) any tax statutes or ordinances, including, without
limitation, the Internal Revenue Code of 1986, as amended; (ix) the Coa Act and (x) any
Excluded Liabilities. A certified copy of this Order may be filed with the appropriate clerk
and/or recorder to act to cancel any such lien, claim, interest or encumbrance of record.

7. The transfer to the Stalking Horse Purchaser of the Debtors' rights, title
and interest in the Acquired Assets pursuant to the Stalking Horse Agreement shall be, and
hereby is deemed to be, alegal, valid and effective transfer of the Debtors' rights, title and

interest in the Acquired Assets, and vests with or will vest in the Stalking Horse Purchaser all
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rights, title and interest of the Debtors in the Acquired Assets, free and clear of al claims, liens,
interests and encumbrances of any kind or nature whatsoever (other than the Permitted
Encumbrances and the Assumed Liabilities), with any such claims, liens, interests and
encumbrances attaching to the sale proceeds in the same validity, extent and priority as
immediately prior to the Sale of the Acquired Assets, subject to the provisions of the Stalking
Horse Agreement, and any rights, claims and defenses of the Debtors and other partiesin
interest.

8. None of the Stalking Horse Purchaser or its affiliates, successors,
assigns, equity holders, employees or professionals shall have or incur any liability to, or be
subject to any action by any of the Debtors or any of their estates, predecessors, Successors or
assigns, arising out of the negotiation, investigation, preparation, execution, delivery of the
Stalking Horse Agreement and the entry into and consummation of the Sale of the Acquired
Assets, except as expressly provided in the Stalking Horse Agreement and this Order.

9. Except as expressly provided in the Stalking Horse Agreement or by this
Order, all persons and entities, including, but not limited to, all debt security holders, equity
security holders, governmental, tax and regulatory authorities, lenders, vendors, suppliers,
employees, trade creditors, litigation claimants and other persons, holding claims, liens, interests
or encumbrances of any kind or nature whatsoever against or in the Debtors or the Debtors
interests in the Acquired Assets (whether known or unknown, legal or equitable, matured or
unmatured, contingent or noncontingent, liquidated or unliquidated, asserted or unasserted,
whether arising prior to or subsequent to the commencement of these Chapter 11 Cases, whether
imposed by agreement, understanding, law, equity or otherwise), including, without limitation,
the non-debtor party or parties to each Assumed Contract, arising under or out of, in connection
with, or in any way relating to, the Acquired Assets or the transfer of the Debtors’ interestsin the
Acquired Assets to the Stalking Horse Purchaser, shall be and hereby are forever barred,
estopped and permanently enjoined from asserting, prosecuting or otherwise pursuing claims,

liens, interests and encumbrances against the Stalking Horse Purchaser or its affiliates,
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successors, assigns, equity holders, employees or professionals the Acquired Assets, or the
interests of the Debtorsin such Acquired Assets. Following the Closing, no holder of aclaim,
lien, interest or encumbrance against the Debtors shall interfere with the Stalking Horse
Purchaser’ s title to or use and enjoyment of the Debtors’ interests in the Acquired Assets based
on or related to such claim, lien, interest or encumbrance, and, except as otherwise provided in
the Stalking Horse Agreement, the Escrow and Trust Agreements, or this Order, all such claims,
liens, interests or encumbrances, if any, shall be, and hereby are transferred and attached to the
proceeds from the Sale of the Acquired Assets in the order of their priority, with the same
validity, force and effect which they have against such Acquired Assets as of the Closing, subject
to any rights, claims and defenses that the Debtors’ estate and Debtors, as applicable, may
possess with respect thereto. All persons are hereby enjoined from taking action that would
interfere with or adversely affect the ability of the Debtors to transfer the Acquired Assetsin
accordance with the terms of the Stalking Horse Agreement, the Escrow and Trust Agreements,
and this Order.

10. Upon assumption of the Assumed Contracts by the Debtors and
assignment of same to the Stalking Horse Purchaser, the Assumed Contracts shall be deemed
valid and binding, in full force and effect in accordance with their terms, subject to the
provisions of this Order. Asof the Closing, subject to the provisions of this Order, the Stalking
Horse Purchaser shall succeed to the entirety of Debtors' rights and obligations in the Assumed
Contractsfirst arising and attributabl e to the time period occurring on or after the date the
assignment of the Assumed Contracts becomes effective and shall have all rights thereunder.

11. Subject to paragraph 5 of this Order, upon the entry of this Order, (i) all
defaults (monetary and non-monetary) under the Assumed Contracts through the Closing shall be
deemed cured and satisfied through the payment of the Cure Amounts, (ii) no other amounts will
be owed by the Debtors, their estates or the Stalking Horse Purchaser with respect to amounts
first arising or accruing during, or attributable or related to, the period before Closing with

respect to the Assumed Contracts, and (iii) any and all persons or entities shall be forever barred
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and estopped from asserting a claim against the Debtors, their estates, or the Stalking Horse
Purchaser that any additional amounts are due or defaults exist under the Assumed Contracts that
arose or accrued, or relate to or are attributable to the period before the Closing.

12. The creation and funding of the Escrow and Trust Arrangements are
approved pursuant to Bankruptcy Code sections 105(a) and 363(b). The Debtors and the other
parties thereto are authorized, pursuant to Bankruptcy Code sections 105(a) and 363(b) and
without further notice or relief from this Court, to enter into the Escrow and Trust Agreements,
to take any and al actions that are necessary or appropriate in the exercise of their business
judgment to implement the Escrow and Trust Arrangements, including employing third party
contractors in accordance therewith, and to make or authorize the payments contemplated
thereunder. Funds deposited in accordance with the Trust and Escrow Arrangements shall not
constitute property of any Debtor’s estate or be subject to claw back or disgorgement, and such
funds (including any residual funds) may be released and applied in accordance with the terms
thereof, without further order of this Court.

13. The Stalking Horse Agreement has been entered into by the Stalking
Horse Purchaser in good faith and the Stalking Horse Purchaser is a good faith purchaser of the
Acquired Assets as that term is used in Bankruptcy Code section 363(m). The Stalking Horse
Purchaser is entitled to all of the protections afforded by Bankruptcy Code section 363(m).

14. No bulk sales law or any similar law of any state or other jurisdiction
shall apply in any way to the Sale Transaction. Except as otherwise provided in the Stalking
Horse Agreement, the Estate Retained Professional Fee Escrow Agreement, and the Committee
Member and Indenture Trustees Fee Escrow Agreement, no obligation or liability, contingent or
otherwise, for brokerage or finders' fees or agents' commissions or other similar payment is due
to any person in connection with the Stalking Horse Agreement, the other transaction documents
or the transactions contemplated hereby or thereby for which the Stalking Horse Purchaser is or

will becomeliable.
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15. The consideration provided by the Stalking Horse Purchaser for the
Acquired Assets under the Stalking Horse Agreement, including the portion of the consideration
that consisted of the Credit Bid and Release, shall be deemed for al purposes to constitute
reasonably equivalent value and fair consideration under the Bankruptcy Code and any other
applicable law, and the Sale of the Acquired Assets may not be avoided, or costs or damages
imposed or awarded under Bankruptcy Code section 363(n) or any other provision of the
Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance
Act or any other similar federa or state laws.

16. On the Closing Date, this Order shall be construed and shall constitute
for any and al purposes afull and complete general assignment, conveyance and transfer of all
of the Debtors' rights, title and interest in the Acquired Assets or a bill of sale transferring good
and marketable title in such Acquired Assets to the Stalking Horse Purchaser on the Closing
Date pursuant to the terms of the Stalking Horse Agreement, free and clear of all claims, liens,
interests and encumbrances (other than Assumed Liabilities and Permitted Encumbrances).

17. Upon the Closing, except as specifically included in Assumed
Liabilities, the Stalking Horse Purchaser shall not and shall not be deemed to: (i) be the
successor of or successor employer (as described under COBRA and applicable regulations
thereunder) to the Sellers, including without limitation, with respect to any Collective Bargaining
Agreements and any Benefit Plans, except for Buyer Benefit Plans, under the Coa Act, and any
common law successorship liability in relation to the UMWA 1974 Pension Plan, including with
respect to withdrawal liability; (ii) be the successor of or successor employer to the Sellers, and
shall instead be, and be deemed to be, a new employer with respect to any and all federal or state
unemployment laws, including any unemployment compensation or tax laws, or any other
similar federa or state laws; (iii) have, de facto, or otherwise, merged or consolidated with or
into Sellers; (iv) be a mere continuation or substantial continuation of Sellers or the enterprise(s)
of Sellers; or (v) be liable for any acts or omissions of Sellersin the conduct of the Business or

arising under or related to the Acquired Assets other than as set forth in the Stalking Horse
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Agreement. Without limiting the generality of the foregoing, and except as otherwise provided
in the Stalking Horse Agreement, the parties intend and the Court hereby orders that the Stalking
Horse Purchaser shall not be liable for any Encumbrance or Liability (other than Assumed
Liabilities and Permitted Encumbrances) against any Seller, or any of its predecessors or
Affiliates, and the Stalking Horse Purchaser shall have no successor or vicarious liability of any
kind or character whether known or unknown as of the Closing Date, whether now existing or
hereafter arising, or whether fixed or contingent, with respect to the Business, the Acquired
Assets or any Liabilities of any Seller arising prior to the Closing Date.

18. This Order: (a) isand shall be effective as a determination that other
than Permitted Encumbrances and Assumed Liabilities, al claims, liens, interests and
encumbrances of any kind or nature whatsoever existing asto the Acquired Assets prior to the
Closing have been unconditionally released, discharged and terminated, and that the
conveyances described herein have been effected; (b) shall be effective as a determination that,
on the Closing Date, al of the First Lien Creditors, unsecured creditors and any other party
receiving interestsin Coal Acquisition LLC shall be deemed to be bound by the Limited
Liability Company Agreement of Coal Acquisition LLC (as amended or restated from time to
time) without any further court order or further action, approval or consent by the Credit
Agreement Agent, Indenture Trustee, any First Lien Creditor, unsecured creditor or any other
party receiving interests in Coal Acquisition LLC; and (c) is and shall be binding upon and shall
authorize al entities, including, al filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies or units,
governmental departments or units, secretaries of state, federal, state and local officials and all
other persons and entities who may be required by operation of law, the duties of their office, or
contract, to accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or to the Acquired Assets

conveyed to the Stalking Horse Purchaser. Other than Permitted Encumbrances, all recorded
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claims, liens, interests and encumbrances against the Acquired Assets from their records, official
and otherwise, shall be deemed stricken.

19. If any person or entity which has filed statements or other documents or
agreements evidencing liens, interests or encumbrances on, or claimsin, the Acquired Assets
shall not have delivered to the Debtors before the Closing, in proper form for filing and executed
by the appropriate parties, termination statements, instruments of satisfaction, releases of liens
and easements, and any other documents necessary for the purpose of documenting the rel ease of
al claims, liens, interests or encumbrances (other than Permitted Encumbrances) which the
person or entity has or may assert with respect to the Acquired Assets, the Debtors and the
Stalking Horse Purchaser are hereby authorized to execute and file such statements, instruments,
releases and other documents on behalf of such person or entity with respect to the Acquired
Assets.

20. All counterparties to the Assumed Contracts shall cooperate and
expeditiously execute and deliver, upon the reasonabl e requests of the Stalking Horse Purchaser,
and shall not charge the Debtors or the Stalking Horse Purchaser for any instruments,
applications, consents or other documents which may be required or requested by any public or
guasi-public authority or other party or entity to effectuate the applicable transfers in connection
with the Sale of the Acquired Assets.

21. Each and every federal, state and governmental agency or department,
and any other person or entity, is hereby authorized to accept any and al documents and
instruments in connection with or necessary to consummeate the Sale contemplated by the
Stalking Horse Agreement.

22. Nothing in this Order or the Stalking Horse Agreement rel eases,
nullifies, precludes, or enjoins the enforcement of any police or regulatory liability to a
governmental unit that any entity would be subject to as the owner or operator of property after
the Closing Date. Nothing in this Order or the Stalking Horse Agreement authorizes the transfer

or assignment of any governmental (a) license, (b) permit, (c) registration, (d) authorization or
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(e) approval, or the discontinuation of any obligation thereunder, without compliance with any
applicable legal requirements under police or regulatory law.

23. Without limiting the provisions of paragraph 22 above, but subject to
Bankruptcy Code section 525(a), no governmental unit may revoke or suspend any right, license,
trademark or other permission relating to the use of the Acquired Assets sold, transferred or
conveyed to the Stalking Horse Purchaser on account of the filing or pendency of these Chapter
11 Cases or the consummation of the Sale of the Acquired Assets.

24. No provision of the Bidding Procedures Order, this Order, the Stalking
Horse Agreement (or any other purchase/sale agreement) shall be aruling or isintended to be
construed as a ruling on whether the Stalking Horse Purchaser (or any other purchaser) isa
successor to the debtors for purposes of registration and reporting under the federal securities

laws (including relevant rules and regulations promulgated thereunder) (the “ Federal Securities

Laws’); and the Stalking Horse Purchaser’s (or any other purchaser’s) obligation, if any, to file
periodic public reports with the United States Securities and Exchange Commission shall be
governed by applicable provisions of the Federal Securities Laws. Nothing in the Bidding
Procedures Order, this Order, the Stalking Horse Agreement, or any other purchase/sale
agreement with any other party shall relieve or excuse the Debtor, the Stalking Horse Purchaser,
or any other party from complying with any and all applicable Federa Securities Laws. Further,
the Stalking Horse Agreement, and this Order are not binding upon the SEC with respect to
enforcement of its police or regulatory powers and shall not limit the SEC from pursuing any
police or regulatory enforcement action.

25. Nothing in this Order, the Stalking Horse Agreement, the Transaction
Documents or the Sale Transaction shall be deemed to express, imply or otherwise provide
either: (a) that any surety has consented to the substitution of any principal on any outstanding
surety bond; or (b) that any surety has consented to its bonds assuring any payment or
performance obligation of any party other than the principa or principals named in such surety

bond. Further, nothing in this Order, the Stalking Horse Agreement, the Transaction Documents
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or the Sale Transaction shall be deemed to alter, modify, limit, impair or prejudice any rights,
remedies or defenses that: (a) any surety has or may have under any indemnity agreements,
surety bonds or related agreements or documents, or under any letters of credit relating thereto;
or (b) the principal (s) has or may have under any indemnity agreements, surety bonds or rel ated
agreements or documents. Notwithstanding any provision of this Order to the contrary, any
surety objections to any other sale or transaction under the Bidding Procedures Order are fully
reserved and may be raised again or otherwise supplemented by such surety with respect to any
such other sale or transaction.

26. Notwithstanding anything to the contrary in the Motion, the Stalking
Horse Agreement, the Bidding Procedures Order, any Cure Notice, or this Order: (i) the
Acquired Assets shall not include any insurance policies, surety bonds and any related
agreements issued by ACE American Insurance Company or any of its affiliateslisted on
Schedule 2 (collectively and with each of their predecessors and successors, the “ACE

Companies’) to (or providing coverage to) any Seller (collectively, the “ACE Contracts’),

and/or any rights, benefits, claims, rights to payments and/or recoveries under such ACE
Contracts, other than as provided in section 2.1(0) of the Stalking Horse Agreement; (ii) the ACE
Contracts, and/or any rights, benefits, claims, rights to payments and/or recoveries under such
ACE Contracts, shall, except as provided in section 2.1(0) of the Stalking Horse Agreement, be
Excluded Assets; (iii) nothing (including section 2.1(0) of the Stalking Horse Agreement) shall
alter, modify or otherwise amend the terms or conditions of the ACE Contracts; and (iv) the
ACE Companies may continue to pay any proceeds due under the ACE Contracts to the Sellers
(as opposed to the Buyer) or other claimant thereunder as required under the relevant ACE
Contracts, unless and until otherwise ordered by this Court.

27. On December 9, 2015 the Walter Coke Election was made, and the
Walter Coke Facility isno longer part of the Sale. The United States and the Debtors and Sellers
are engaged in good faith settlement negotiations in an effort to resolve the United States

concerns with respect to the Walter Coke Facility [Docket No. 1446]. In the event that thereis
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no Successful Bidder for the Walter Coke Assets as determined in accordance with the Bidding
Procedures or the sale of the Walter Coke Assets to a Successful Bidder or Backup Bidder (if
any) does not close and the relevant sale agreement is terminated, an Environmental Response
Trust will be established pursuant to the execution of agreement(s) in form and substance
reasonably satisfactory to the Debtors and the United States on behalf of the EPA, and approved

by the Bankruptcy Court, including atrust agreement (the “Environmental Response Trust

Agreement”). The net proceeds from the liquidation of al assets of the Walter Coke Trust
(including but not limited to the Walter Coke Working Capital Assets, $1.4 million in cash, and
any mobile equipment) shall be transferred to the Environmental Response Trust by the trustee

of the Walter Coke Trust (the “Walter Coke Trustee”), after payment of all administrative costs

of the Walter Coke Trust, including the Walter Coke Trustee fees, in liquidating the assets of the
Walter Coke Trust, and after establishing an appropriate and reasonabl e reserve in the Walter
Coke Trust for the payment of the fees and administrative costs of any chapter 7 trustee for
Debtor Walter Coke's estate. Any loans made by Coal Acquisition LLC to the Walter Coke
Trust must be repaid before the transfer of the net proceeds to the Environmental Response
Trust. The Environmental Response Trust Agreement shall also contain appropriate provisions
for funding of the start-up and administrative costs of the Environmental Response Trust. The
trustee of the Environmental Response Trust shall be a trustee recommended by the United
States on behalf of EPA and the Debtors, and appointed by the Court. Walter Coke will transfer
any non-mobile equipment, remaining personal property and real property to the Environmental
Response Trust. All transfers to the Environmental Response Trust shall be free and clear of all
liens, claims, and interests against the estate other than any liability to governmental units as
provided in the Environmental Response Trust Agreement. All funding and assets of the
Environmental Response Trust shall be used solely for environmental action with respect to the
Walter Coke facility and administration of the Environmental Response Trust Agreement.

28. Notwithstanding anything to the contrary in this Order, without the prior

written consent of Oracle America, Inc. (“Oracle”), the Debtors shall not assume and assign to
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the Stalking Horse Purchaser or any Buyer Designee any contract between the Debtors and
Oracle which includes or relates to alicense of intellectual property, nor provide access to any
Oracle licensed software, products, or services to the Stalking Horse Purchaser or any Buyer
Designee except as expressly permitted pursuant to the applicable contract(s). With respect to
any other Sale(s) contemplated by the Sale Mation, Oracle reserves al objections to the
assumption and assignment of any contracts or licenses of intellectual property between Oracle
and the Debtors.

29. Caterpillar Financial Services Corporation (“Caterpillar™) hasfiled a

l[imited objection to the Motion (the “ Caterpillar Objection”) [Docket No. 1374] in which it

objects to the sale of the Acquired Assets free and clear of Caterpillar’ sfirst priority lienin
certain collateral more particularly described in the Caterpillar Objection (the “ Caterpillar
Collateral”). The parties continue to negotiate a resolution to the Caterpillar Objection.
Notwithstanding anything to the contrary contained herein, the Sale authorized by this Order
shall not be free and clear of Caterpillar’sfirst priority liensin the Caterpillar Collateral, and al
such liens shall be unaffected by this Order pending entry of afurther order by this Court.

30. Notwithstanding anything el se contained herein, ARP Production
Company, LLC reserves any and al rightsit may have under the Formation Agreement dated
August 2, 1983 regarding any Debtor’ s transfer of its sharesin Black Warrior Methane Corp.,
provided, that the foregoing reservation of rights shall be subject in all respects to applicable
limitations set forth in the Bankruptcy Code.

31 To the extent this Order is inconsistent with any prior order or pleading
filed in these Chapter 11 Cases related to the Motion, the terms of this Order shall govern. To
the extent there is any inconsistency between the terms of this Order and the terms of the
Stalking Horse Agreement, the terms of this Order shall govern.

32. Except as expressly provided in the Stalking Horse Agreement, nothing
in this Order shall be deemed to waive, release, extinguish or estop the Debtors or their estates

from asserting, or otherwise impair or diminish, any right (including, without limitation, any
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right of recoupment), claim, cause of action, defense, offset or counterclaim in respect of any
asset that is not an Acquired Asset.

33. All entities that are presently, or on the Closing Date may be, in
possession of some or al of the Acquired Assets are hereby directed to surrender possession of
the Acquired Assets to the Stalking Horse Purchaser on the Closing Date.

34. This Order shall not be modified by any chapter 11 plan of any of the
Debtors confirmed in these Chapter 11 Cases.

35. This Order and the Stalking Horse Agreement shall be binding in all
respects upon all creditors and interest holders of the Debtors, al non-debtor parties to the
Assumed Contracts, the Official Committee of Unsecured Creditors, all successors and assigns
of the Debtors and their affiliates and subsidiaries, and any trustees, examiners, “responsible
persons’ or other fiduciaries appointed in the Chapter 11 Cases or upon a conversion of the
Debtors' cases to those under chapter 7 of the Bankruptcy Code, including a chapter 7 trustee,
and the Stalking Horse Agreement, including, for the avoidance of doubt, the Escrow and Trust
Agreements, shall not be subject to rejection or avoidance under any circumstances. If any order
under Bankruptcy Code section 1112 is entered, such order shall provide (in accordance with
Bankruptcy Code sections 105 and 349) that this Order and the rights granted to the Stalking
Horse Purchaser hereunder and the rights and obligations of any trustee or escrow agent
appointed under the Escrow and Trust Agreements shall remain effective and, notwithstanding
such dismissal, shall remain binding on partiesin interest.

36. The failure specificaly to include or make reference to any particular
provisions of the Stalking Horse Agreement in this Order shall not diminish or impair the
effectiveness of such provision, it being the intent of the Court that the Stalking Horse
Agreement is authorized and approved in its entirety.

37. The Court retains jurisdiction with respect to all matters arising from or
related to the implementation of this Order, including, without limitation, the authority to:

(1) interpret, implement and enforce the terms and provisions of this Order (including the
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injunctive relief provided in this Order) and the terms of the Stalking Horse Agreement, all
amendments thereto and any waivers and consents thereunder; (ii) protect the Stalking Horse
Purchaser, or the Acquired Assets, from and against any of the claims, liens, interests or
encumbrances; (iii) compel delivery of al Acquired Assets to the Stalking Horse Purchaser;
(iv) compel the Stalking Horse Purchaser to perform all of its obligations under the Stalking
Horse Agreement; and (v) resolve any disputes arising under or related to the Stalking Horse
Agreement or the Sale of the Acquired Assets.

38. The Stalking Horse Agreement and any related agreements, documents
or other instruments may be modified, amended or supplemented through a written document
signed by the parties thereto in accordance with the terms thereof without further order of the
Court; provided, however, that any such modification, amendment or supplement is neither
material nor materially changes the economic substance of the transactions contemplated hereby.

39. This Order constitutes afinal order within the meaning of 28 U.S.C.

§ 158(a). Notwithstanding any provision in the Bankruptcy Rulesto the contrary, including but
not limited to Bankruptcy Rule 6004(h), the Court expressly finds there is no reason for delay in
the implementation of this Order and, accordingly: (i) the terms of this Order shall be
immediately effective and enforceable upon its entry; (ii) the Debtors are not subject to any stay
of this Order or in the implementation, enforcement or realization of the relief granted in this
Order; and (iii) the Debtors may, in their discretion and without further delay, take any action
and perform any act authorized under this Order.

40. The provisions of this order are nonseverable and mutually dependent.

Dated: January 8, 2016 /s Tamara O. Mitchell
TAMARA O. MITCHELL
United States Bankruptcy Judge
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Schedule 1

PERMITTED ENCUMBRANCES

1. Thelien for ad valorem property taxes and any assessments for any tax year
beginning in 2015, and all subsequent tax years, and any current use roll-back taxes, if assessed.

2. All restrictions, reservations, easements, servitudes, rights-of-way, leases, minera
leases and encumbrances, whether or not of record, that run with the land, and riparian rights
incident to the land; provided that nothing herein or in the Stalking Horse Agreement shall be
deemed to constitute the Grantee’ s consent to or acceptance of any unrecorded instrument of
which Grantee does not have actual knowledge.

3. Any encroachment, overlap, violation, variation or adverse circumstances that
would be disclosed by an accurate and complete survey and inspection of the land.

4, Any reservation or conveyance of minerals and other subsurface materials of
every kind and character filed in the appropriate real property records on or before July 15, 2015,
including, but not limited to, coal, oil, gas, sand, ore, kaolin, clay, stone and gravel in, on and
under the land, together with mining rights and all other rights, privileges and immunities
relating thereto, including any release of damages.

5. All applicable laws, rules, regulations, ordinances and orders of any government
or governmental body, agency or entity, including, without limitation, zoning and other land use
rules, regulations and ordinances and environmental laws, rules and regulations.
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Schedule 2

List of ACE Companies

ACE American Insurance Company

ACE Fire Underwriters Insurance Company

ACE Indemnity Insurance Company

ACE Insurance Company of Ohio

ACE Insurance Company of Texas

ACE of the Midwest Insurance Company

ACE Property and Casualty Insurance Company

Atlantic Employers Insurance Company

OO N[O~ |W[N|F=

Bankers Standard Fire and Marine Company

10.| Bankers Standard Insurance Company

11.| Century Indemnity Company

12.] ESIS, Inc.

13.{ Hlinois Union Insurance Company

14.| INA Surplus Insurance Company

15.| Indemnity Insurance Company of North America

16.| Insurance Company of North America

17.| Pacific Employers Insurance Company

18.| Westchester Fire Insurance Company

19.| Westchester Surplus Lines Insurance Company

DM3\3713841.1
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aty Matthew M Cahill mcahill@bakerdonelson.com

aty Max C. Pope, Jr max@maxpopejr.com

aty Melissa M. Root mroot@jenner.com

aty Michael A Fritz, Sr bankruptcy@fritzlawalabama.com
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aty Michael B Odom modom@rumberger.com

aty Michael E Bybee mbybeel @bellsouth.net

aty Michael Leo Hall mhall@burr.com

aty Norman Matt Stockman nstockman@handarendall.com

aty Patricia Chen patricia.chen@ropesgray.com

aty Patrick O'Neal Gray pgray@sullivangraylaw.com

aty Polly Misra polly.misra@nlrb.gov

aty R. Scott Williams swilliams@rumberger.com

aty Randolph M Fowler rfowler@pjgf.com

aty Richard Patrick Carmody richard.carmody@arlaw.com

aty Robert A Morgan rmorgan@rosenharwood.com

aty Robert A Morgan rmorgan@rosenharwood.com

aty Robert Karl Ozols rozols@maynardcooper.com

aty Robert Moore Weaver weaver@qcwdr.com

aty S Scott Hickman scotthickmanlaw@gmail.com

aty Samuel Maples sam@mtandj.com

aty Samuel Stephens sstephens@bcattys.com

aty Shelley Bush Marmon samarmon@cjmlaw.com

aty Stephen B Porterfield sporterfield@sirote.com

aty Steven J. Shaw sshaw@sjslawfirm.com

aty Susan Reid Sherrill-Beard sherrill-beards@sec.gov

aty Thomas Benjamin Humphries thumphries@sirote.com

aty Walter F McArdle wim@spain—gillon.com

aty William W Kannel wkannel@mintz.com

aty William (Will) Lee Thuston, Jr. wlt@csattorneys.com

TOTAL: 88

Recipients submitted to the BNC (Bankruptcy Noticing Center):

db Walter Energy, Inc., et al. 3000 Riverchase Galleria Suite 1700 Birmingham, AL 35244-2359

cr WHH Real Estate, LLC c/o Daniel D. Sparks 505 20th Street North Suite 1800 Birmingham,
AL 35203

cr Cowin & Company, Inc. c/o Daniel D. Sparks 505 20th Street North Suite 1800 Birmingham,
AL 35203

cr Nelson Brothers, LLC c/o Daniel D. Sparks 505 20th Street North Suite 1800 Birmingham,
AL 35203

ba J. Thomas Corbett Bankruptcy Administrator 1800 5th Avenue North Birmingham, AL 35203

cr United Mine Workers of America c/o Sharon L. Levine Lowenstein Sandler, LLP 65 Livingston
Avenue & 6 Becker Farm Rd Roseland, NJ 07068

intp Steering Committee c/o Akin Gump Strauss Hauer & Feld LLP One Bryant Park Bank of America
Tower New York, NY 100366745

intp Wilmington Trust, National Association Corporate Capital Markets 50 South Sixth Street Ste
1290 Minneapolis, MN 55402

intp Scott Greissman White & Case LLP 1155 Avenue of the Americas New York, NY 10036

cr Alabama State Port Authority c/o Benjamin S. Goldman, Esquire 2001 Park Place North Suite
1200 Birmingham, AL 35203

cr Thompson Tractor Co., Inc. c/o Benjamin S. Goldman, Esquire 2001 Park Place North Suite
1200 Birmingham, AL 35203 UNITED STATES

cr Parker Towing Company, Inc. c/o Benjamin S. Goldman, Esquire 2001 Park Place North Suite
1200 Birmingham, AL 35203 UNITED STATES

cr RGGS Land & Minerals, LTD., L.P. c/o Robert A. morgan ROSN HARWOOD, kPA 2200 Jack
Warner Parkway, Suite 200 P. O. Box 2727 Tuscaloosa, AL 35403-2727

cr Birmingham Rail & Locomotive, Co., Inc. Lindan J. Hill 600 University Park Place Suite
100 Birmingham, AL 35209

cr Arch Insurance Company c/o C. Ellis Brazeal III Jones Walker LLP 1819 5th Avenue
North Suite 1100 Birmingham, AL 35203

cr Aspen American Insurance Company c/o C. Ellis Brazeal 111 Jones Walker LLP 1819 5th Avenue
North Suite 1100 Birmingham, AL 35203

op Kurtzman Carson Consultants LLC Attn: James Le 2335 Alaska Ave. El Segundo, CA 90245

cr Shook and Fletcher Supply Company, Inc. c/o Stephen B. Porterfield Sirote & Permutt, P.C. 2311
Highland Avenue S. Birmingham, AL 35205

cr G. R. Harsh Sr., Real Estate Holdings, LLC ¢/o Milton Harsh 110 Malaga Avenue Homewood, AL
35209

intp Janine LaDouceur 264 Commerce Street Hawthorne, NY 10532

cr Hager Oil Company, Inc. c/o Marvin E. Franklin Najjar Denaburg, P.C. 2125 Morris
Avenue Birmingham, AL 35116

cr S.E. Belcher, Jr. Private Foundation No. 3 c/o Jesse S. Vogtle, Jr. PO Box 306 Birmingham, AL
35201

cr CONSOLIDATED PIPE & SUPPLY CO., INC. c/o Marvin E. Franklin Najjar Denaburg, P.C. 2125
Morris Avenue Birmingham, AL 35203

cr Pension Benefit Guaranty Corporation 1200 K St., NW Washington, DC 20005

cr Automotive Rentals, Inc. c/o McGlinchey Stafford 10407 Centurion Pkwy. N. Suite
200 Jacksonville, FL 32256

cr Jefferson County Department of Health and/or Mark E. Wilson, MD 1400 Sixth Avenue
South Birmingham, AL 35233

cr Wesley West Minerals, Ltd. c/o Robert A. Morgan ROSEN HARWOOD, PA 2200 Jack Warner

Parkway, Suite 200 PO Box 2727 Tusclaoosa, AL 35403-2727
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intp U.S. Securities and Exchange Commission Atlanta Regional Office 950 East Paces Ferry Road,
N.E. Suite 900 Atlanta, GA 303261382

cr George M. Phillippi 4 Office Park Circle, Suite 313 Birmingham,, AL 35223

cr Appalachian Power Company d/b/a American Electric Power c/o Eric T. Ray, Esq. Post Office Box
306 Birmingham, AL 35201

intp Ramsay McCormack Land Co. Inc. c/o Lee R. Benton Benton & Centeno, LLP 2019 3rd Avenue
North Birmingham, AL 35203

intp Dominion Resources Black Warrior Trust by and through its Trustee, Southwest Bank c/o Lee R.
Benton Benton & Centeno, LLP 2019 3rd Avenue North Birmingham, AL 35203

cr Comerica Bank Balch & Bingham LLP PO Box 306 Birmingham, AL 35201

cr NATIONAL LABOR RELATIONS BOARD Region 10 Birmingham Resident Office 113022nd St S,
Suite 3400 BIRMINGHAM, AL 35205 JEFFERSON

cr Frontier Enterprises Balch & Bingham LLP PO Box 306 Birmingham,, AL 35201

crem Mayer Electric Supply Co., Inc. Attn: Mark J. Horn 3405 4th Avenue S Birmingham, AL 35222

crcm Delaware Trust Company, as Indenture Trustee Attn: Sandra E. Horwitz 2711 Centerville
Road Wilmington, DE 19808

crem UMWA 1974 Pension Plan and Trust Attn: David W. Allen 2121 K Street, N.W. Washington, DC
20037

crem UMB Bank National Association Attn: Mark Flannagan 1010 Grand Blvd. Kansas City, MO 64106

crem United Steelworkers Attn: David R. Jury 60 Boulevard of the Allies, Room 807 Pittsburgh, PA
15222

crem Hager Oil Company, Inc. Attn: Philip C. Grace P O Box 1429 Jasper, AL 35502—-1429

crem United Mine Workers of America Attn: Grant Crandall 18354 Quantico Gateway Drive, Suite
200 Triangle, VA 22172

crem Carroll Engineering Co. Attn: Greg Wolfe 227 Industrial Park Dr Harlan, KY 40831

crem Consolidated Pipe & Supply Co., Inc. Attn: Chris Harper 1205 Hilltop Parkway Birmingham, AL
35124

cr Michael Earl Carney 51140 Highway 13 Eldridge, AL 35554

cr Caterpillar Financial Services Corporation Baker, Donelson, Bearman, Caldwell & Berkowitz,
PC 420 20th Street North Suite 1400 Birmingham, AL 35203

cr Sandvik Mining and Construction USA, LLC 201 17th Street NW Suite 1700 Atlanta, GA 30363

aty Rachel L Webber ROSEN HARWOOD, PA 2200 Jack Warner Parkway, Suite 200 Post Office Box
2727 Tuscaloosa, AL 35403-2727

crem Pension Benefit Guaranty Corporation Attn: Michael Strollo 1200 K St. NW Washington, DC 20005

crem Nelson Brothers LLC Attn: Jason K. Baker 820 Shades Creek Pkwy Ste 2000 Birmingham, AL
35209

intp Michael Bazley PO Box 20 Tracy, CA 95378

intp GE Capital Information Technology Solutions, Inc f/d/b/a IKON Financial Services Bankruptcy
Administration 1738 Bass Road P O Box 13708 Macon, GA 31208—3708

intp WHH Real Estate, LLC c/o Lee R. Benton Benton & Centeno, LLP 2019 3rd Avenue
North Birmingham, AL 35203

cr Alabama Gas Corporaton c/o Brian R. Walding Walding LLC 2227 First Avenue South, Suite
100 Birmingham, AL 35233

cr Jewel D Chaney 2759 County Road 63 South Berry, AL 35546

intp Robert Makohin 73280 Shadow Mountain Dr Unit D Palm Desert, CA 92260

intp Albert Plus, LLC 407 Vantage Point Tuscaloosa, AL 35406

cr EXLP Operating, LLC Stephen B. Porterfield Sirote & Permutt, P.C. 2311 Highland Avenue
S. Birmingham, AL 35205

intp University of Notre Dame c/o Lee R. Benton Benton & Centeno, LLP 2019 3rd Avenue
North Birmingham, AL 35203

cr KyKennKee, Inc P.O. Box 290 Vance, AL 35490

crem Official Committee of Retired Employees of Walter Energy, Inc. Adams and Reese LLP 1901 6th Avenue
North, Suite 3000 Birmingham, AL 35203 UNITED STATES OF AMERICA

cr Alabama Surface Mining Commission P. O. Box 2390 Jasper, AL 35402—-2390

cr Charles M. Cassidy Group, LLC c/o Kristofor D. Sodergren Rosen Harwood, P.A. 2200 Jack
Warner Parkway, Suite 200 P.O. Box 2727 Tuscaloosa, AL 35403-2727

cr Alabama Department of Conservation and Natural Resources c/o Kristofor D. Sodergren Rosen Harwood,
P.A. P.O. Box 2727 Tuscaloosa, AL 35403-2727

ex Direct Fee Review LLC W. Joseph Dryer 1000 N West Street Suite 1200 Wilmington, DE 19801

ba Birmingham Water Works 3600 1st Avenue N Birmingham, AL 35222

aty Maynard, Cooper and Gale Maynard, Cooper, & Gale, P.C. 1901 Sixth Avenue North 2400
AmSouth Harbert Plaza Birmingham, AL 35203—-2618

cr Southeast Fabricators, Inc. c/o Kristofor D. Sodergren Rosen Harwood, P.A. P.O. Box
2727 Tuscaloosa, AL 35403

cr Citizens' Water Service, Inc. PO Box 670 Vance, AL 35490

intp Frankie R. Cicero PO Box 126 Sumiton, Al 35148

cr Preston B. Burnett S. Scott Hickman, Atty at Law, LLC c/o S. Scott
Hickman 2600 Tuscaloosa, Al 35401

cr Oracle America, Inc. ¢/o0 Shawn M. Christianson Buchalter Nemer 55 Second Street, 17th
Floor San Francisco Ca, 94105 SAN FRANCISCO

intp Barbara Ann Chism 14123 Freeman Rd Tuscaloosa, AL 35405-9579

cr TN Dept of Revenue ¢/oTN Atty General, Bankruptcy Div PO Box 20207 Nashville, TN
37202-0207

op AixPartners LLP James A. Mesterharm, Managing Director 2000 Town Center Ste 2400 Southfield,
MI 48075

op The Segal Company (Eastern States), Inc. 1920 N Street NW Suite 400 Washington, DC

cr ACE American Insurance Company (Creditor) c/o David B. Anderson 505 N. 20th Street, Suite
1450 Birmingham
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cr United States of America Joyce White Vance United States Attorney 1801 Fourth Avenue
North Birmingham, AL 35203

fa Keightley & Ashner LLP 700 12th Street NW Washington, DC 20005

aud Emst & Young LLP Jeffrey Blankenship 1901 6th Ave N Ste 1200 Birmingham, AL 35203

intp Ronnie Hodges 5023 Jiim Gogganus Rd Dora, AL 35062

intp Terry Eulenstein 12116 Narrow Lane Brookwood, AL 35444

intp Vicki R. Craig 1801 Green Street Selma, AL 36703

intp Barbara Warren 116 Daventry Dr Calera, AL 35040

intp Jeffrey Brian Watts P O Box 505 Resaca, GA 30735

intp Franklin Perdue 3105 29th Ave N Birmingham, AL 35207

intp Regions/FNBT c/o Robert A. Morgan ROSEN HARWOOD, PA PO Box 2727 Tuscaloosa,
AL 35403-2727

intp University of Notre Dame du Lac c/o Robert A. Morgan ROSEN HARWOOD, PA PO Box
2727 Tuscaloosa, AL 35403-2727

intp Regions Bank c/o Robert A. Morgan ROSEN HARWOOD, PA PO Box 2727 Tuscaloosa, AL
35403-2727

fa Berkeley Research Group LLC 1800 M St NW Ste 200 Washington, DC 20036

cr De—Gas c/o Jesse S. Vogtle, Jr. Balch & Bingham LLP PO Box 306 Birmingham, AL 35201

cr Pardee Minerals LLC Baker, Donelson, Bearman Caldwell & Berkowitz, PC 420 North 20th
Street Suite 1400 Birmingham, AL 35203

cr Airgas USA, LLC c/o Kathleen M. Miller Smith, Katzenstein & Jenkins, LLP PO Box
410 Wilmington, DE 19801

cr Alabama Power Company c/o Eric T. Ray, Esq. Balch & Bingham P. O. Box
306 Birmingham, AL 35201-0306

cr George Hunter Enis c/o Kyle B. Fonville Burnett Plaza, Suite 2000 801 Cherry Street, Unit
46 Fort Worth, TX 76102

cr Kforce, Inc. Cabaniss Johnston 2001 Park Place North Suite 700 Birmingham, AL 35203

intp John Jenkins 1229-15th Place SW Birmingham, AL 35211

cr CSX Transportation, Inc. c/o James H. White, IV 420 20th Street North Suite
1400 Birmingham, AL 35203

cr Strata Mine Services, LLC c/o James H. White, IV Baker Donelson 420 20th Street
North Suite 1400 Birmingham, AL 35203

intp LLoyd, Gray, Whitehead & Monroe, P.C. c/o Lee R. Benton Benton & Centeno, LLP 2019 3rd
Avenue North Birmingham, AL 35203

aty Morrison & Foerster LLP 250 West 55th Street New York, NY 10019-9601

aty Allan J. Arffa Paul, Weiss, Rifkind, Wharton & Garrison 1285 Avenue of the Americas New York,
NY 10019-6064

aty Amelia C. Joiner Morgan, Lewis & Bockius LLP One Federal St Boston, MA 02110-1726

aty Andrew 1. Silfen Arent Fox PLLC 1675 Broadway New York, NY 10019

aty Beth Brownstein Arent Fox PLLC 1675 Broadway New York, NY 10019

aty Bobby H Cockrell, Jr Cockrell & Cockrell 1409 University Blvd Tuscaloosa, AL 35401-1633

aty Brett Miller MORRISON &FOERSTER LLP 250 West 55th Street New York, NY 10019-9601

aty Bruce D. Buechler Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068

aty Charles B. Sklarsky Jenner & Block LLP 353 North Clark Street Chicago, IL 60654—3456

aty Charles L. Kerr MORRISON &FOERSTER LLP 250 West 55th Street New York, NY 10019-9601

aty Chris D. Lindstrom Cooper & Scully, P.C. 815 Walker St. #1040 Houston, TX 77002

aty Crystal R. Axelrod Morgan, Lewis & Bockius LLP 1000 Louisiana Street, Suite 4000 Houston, TX
77002-5005

aty Dan Youngblut Paul, Weiss, Rifkind, Wharton & Garrison 1285 Avenue of the Americas New
York, NY 10019-6064

aty Daniel J. Leffell Paul, Weiss, Rifkind, Wharton & Garrison 1285 Avenue of the Americas New
York, NY 10019-6064

aty David R. Jury United Steelworkers Five Gateway Center Room 807 Pittsburgh, PA 15222

aty Eric J. Taube Taube Summers Harrison Taylor Meinzer Br 100 Congress Avenue Suite 1800 Austin,
TX 78701

aty Erica J. Richards MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601

aty Harold L. Kaplan 321 North Clark St Ste 2800 Chicago, IL 60654—5313

aty J. Alexander Lawrence MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601

aty James A. Newton MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601

aty Jennifer L. Marines MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601

aty John C. Goodchild, IIT Morgan, Lewis & Bockius LLP 1701 Market Street Philadelphia, PA
19103-2921

aty John H. Maddock, 11T McGuireWoods LLP Gateway Plaza 800 East Canal Street Richmond,
VA 23219

aty John R. Mooney Mooney, Green, Saindon, Murphy & Welch, 1920 L Street NW Suite
400 Washington, DC 20036

aty Julie M. Koenig Cooper & Scully, P.C. 815 Walker St. #1040 Houston, TX 77002

aty Kyle B. Fonville DECKER JONES, P.C. Burnett Plaza, Suite 2000 801 Cherry Street, Unit
46 Fort Worth, TX 76102

aty Landon S. Raiford Jenner & Block LLP 353 North Clark Street Chicago, IL 60654—3456

aty Lorenzo Marinuzzi MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601

aty Mark R. Sommerstein Ropes & Gray LLP 1211 Avenue of the Americas New York, NY
10035-8704
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aty Melissa Y. Boey Morgan, Lewis & Bockius LLP 101 Park Avenue New York, NY 10178-0060
aty Michael E. Collins Manier & Hood One Nashville Place 1500 Fourth Ave N Ste
2200 Nashville, TN 37219
aty Nicole M. Brown Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068
aty P. Sabin Willett Morgan, Lewis & Bockius LLP One Federal Street Boston, MA 02110-1726
aty Paul Kizel Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068
aty Paul A. Green Mooney, Green, Saindon, Murphy & Welch, 1920 L Street NW Suite
400 Washington, DC 20036
aty Peter E. Ferraro 1011 W 10th St Austin, TX 78703
aty Phillip J. Gross Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068
aty Rachel Jaffe Mauceri Morgan, Lewis & Bockius LLP 1701 Market Street Philadelphia, PA
19103-2921
aty Richard M Seltzer Cohen, Weiss & Simon LLP 330 West 42nd Street New York, NY 10036
aty Robert N. Kravitz Paul, Weiss, Rifkind, Wharton & Garrison 1285 Avenue of the Americas New
York, NY 10019-6064
aty Ruth McFarland Winter McFarland LLC 205 McFarland Circle North Tuscaloosa, AL 35406
aty S. Jason Teele Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068
aty Sam H. Poteet, Jr. Manier & Hood One Nashville Place 1500 Fourth Ave N Ste
2200 Nashville, TN 37219
aty Samantha Martin MORRISON &FOERSTER LLP 250 West 55th Street New York, NY
10019-9601
aty Scott C. Williams Manier & Hood One Nashville Place 1500 Fourth Ave N Ste
2200 Nashville, TN 37219
aty Sharon L. Levine Lowenstein Sandler LLP 65 Livingston Avenue Roseland, NJ 07068
aty T. Michah Dortch Cooper & Scully, P.C. 900 Jackson, Suite 100 Dallas, TX 75202
aty Thomas N Ciantra Cohen, Weiss & Simon LLP 330 West 42nd Street New York, NY 10036
smg Thomas Corbett BA Birmingham 1800 5th Avenue North Birmingham, AL 35203
smg Steering Committee c/o Akin Gump Strauss Hauer & Feld LLP One Bryant Park Bank of America

Tower New York, NY 100366745
TOTAL: 150
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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED MINE WORKERS OF AMERICA

1974 PENSION PLAN, et. al.,

Appdlants

V.
WALTER ENERGY, INC,, et al.,

Appellee

S N N N N N N N N N N

Civil Action No. 2:16-cv-57-LSC

CONTACT INFORMATION FOR COUNSEL

Pursuant to Fed. R. Bankr. P. 8013(d)(2)(C), the email addresses, office addresses, and tel ephone
numbers of moving counsel, and to the extent known, of opposing counsel, are as follows:

Party

Attorneys

1. | UMWA 1974 Pension Plan, €t. al.

Quinn, Connor, Weaver, Davies & Rouco

LLP

Glen M. Connor

George N. Davies

Two North Twentieth Building

2 — 20th Street North, Suite 930

Birmingham, Alabama 35203

Telephone: (205) 870-9989

Facsimile: (205) 803-4143

Email: gconnor@qcwdr.com
gdavies@qgcwdr.com

Mooney, Green, Saindon, Murphy &

Welch, P.C.

Paul A. Green

John R. Mooney

1920 L Street, N.W., Suite 400

Washington, D.C. 20036

Telephone: (202) 783-0010

Facsimile: (202) 783-608

Email: Jmooney@mooneygreen.com
pareen@mooneygreen.com

Morgan, Lewis & BockiusLLP
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John C. Goodchild, I11 (pro hac vice)

Rachel Jaffe Mauceri (pro hac vice)

1701 Market Street

Philadelphia, PA 19103-2921

Telephone: (215) 963-5000

Facsimile: (215) 963-5001

Email: jgoodchild@morganlewis.com
rmauceri @morganlewis.com

--and--

Julia Frost-Davies

AmeliaC. Joiner

One Federd Street

Boston, MA 02110-1726

Telephone: (617) 951-8000

Facsimile: (617) 341-7701

Email: julia.frost-davies@morganlewis.com
amelia.joiner@morganl ewis.com

Debtors

Paul, Weiss, RifKind, Wharton & Garrison

LLP

Stephen J. Shimshak

Kelly A. Cornish

ClaudiaR. Tobler

Diane Meyers

Ann K. Young

Michad S. Rudnick

Allan Arffa

Robert Kravtiz

Danidl Leffdl

Dan Y oungblut

1285 Avenue of the Americas

New York, New York 10019

Telephone: (212) 373-3000

Email: shimshak@paulweiss.com
kcornish@paulweiss.com
ctobler@paulwei ss.com
dmeyers@paul weiss.com
ayoung@paulwei ss.com
mrudni ck@paulweiss.com

Bradley Arant Boult CummingsLLP
Patrick Darby

Jay Bender

Cathleen Moore
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James Bailey

One Federd Place

1819 Fifth Avenue North

Birmingham, Alabama 35203

Telephone: (205) 521-8000

Email: pdarby@babc.com
jbender @babc.com
ccmoore@babc.com
jbailey@babc.com

Maynard, Cooper & Gale, P.C.

Jayna Lamar

Robert Ozols

1901 6th AveN

2400 Regions Harbert Plaza

Birmingham, AL 35303

Telephone: (202) 254-1048

Email: jlamar@maynardcooper.com
rozols@maynardcooper.com

Coal Acquisition LLC

Burr & Forman LLP

Michael Leo Hall

D. Christopher Carson

Hanna Lahr

420 North 20th Street, Suite 3400

Birmingham, AL 35203

Phone: (205) 251-3000

Fax: (205) 458-5100

Email: mhall @burr.com
ccarson@burr.com
hlahr@burr.com

Akin Gump StraussHauer & Feld LLP

IraS. Dizengoff

Marty L. Brimmage

Deborah J. Newman

Kristine G. Manoukian

LisaG. Beckerman

One Bryant Park

Bank of America Tower

New York, NY 10036-6745

Phone: (212) 872-1000

Fax: (212) 872-1002

Email: idizengoff @akingump.com
mbrimmage@akingump.com
dinewman@akingump.com
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kmanoukian@akingump.com
| beckerman@aki ngump.com

--and--

James Savin, Esq.

1333 New Hampshire Avenue, N.W.
Washington, DC 20036

Phone: (202) 887-4000

Fax: (202) 887-4288

Email: [savin@akingump.com

Steering Committee of First Lien Holders

Burr & Forman LLP

Michael Leo Hall

D. Christopher Carson

Hanna Lahr

420 North 20th Street, Suite 3400

Birmingham, AL 35203

Phone: (205) 251-3000

Fax: (205) 458-5100

Email: mhall @burr.com
ccarson@burr.com
hlahr@burr.com

Akin Gump StraussHauer & Feld LLP

Ira S. Dizengoff

Marty L. Brimmage

Deborah J. Newman

Kristine G. Manoukian

LisaG. Beckerman

One Bryant Park

Bank of America Tower

New York, NY 10036-6745

Phone: (212) 872-1000

Fax: (212) 872-1002

Email: idizengoff @akingump.com
mbrimmage@akingump.com
dinewman@akingump.com
kmanoukian@akingump.com
| beckerman@akingump.com

--and —

James Savin, Esq.
1333 New Hampshire Avenue, N.W.
Washington, DC 20036
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Phone: (202) 887-4000
Fax: (202) 887-4288
Email: jsavin@akingump.com

United Mine Workers of America Rumberger Kirk & Caldwell
2001 Park Place North Suite 1300
Birmingham, Alabama 35203
Attn: Jennifer B. Kimble
Telephone: (205) 327-5550
Facsimile: (205) 326-6786

Email: jkimble@rumberger.com

Lowenstein Sandler LLP
65 Livingston Avenue
Roseland, New Jersey 07068
Attn: Sharon Levine
Paul Kizel
Philip J. Gross
Nicole M. Brown
Telephone: (973) 597-2500
Facsimile: (973) 597-6247
Email: devine@lowenstein.com
pkizel @lowenstein.com
paross@lowenstein.com
nbrown@lowenstein.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED MINE WORKERS OF AMERICA
COMBINED BENEFIT FUND AND UNITED
MINE WORKERS OF AMERICA 1992 BENEFIT
PLAN

Case No. 16-00057-LSC

Appellants
V.

WALTER ENERGY, INC.
Appellee

- N N N N N N N N N N

DECLARATION OF GEORGE N. DAVIES IN SUPPORT OF
EMERGENCY MOTION FOR EXPEDITED BRIEFING AND EXPEDITED REVIEW

I, George N. Davies, an attorney duly admitted to practice law before the courts of the
State of Alabama and the United States Bankruptcy Court for the Northern District of Alabama,
and not a party to the above-captioned action, pursuant to 28 U.S.C. 8 1746, hereby declare
under penalty of perjury as follows:

1. I am a partner of the law firm Quinn, Connor, Weaver, Davies & Rouco LLP,
counsel to the United Mine Workers of America 1974 Pension Plan and Trust (the “1974
Pension Plan”), the United Mine Workers of America 1993 Benefit Plan (the “1993 Plan”), the
United Mine Workers of America 2012 Retiree Bonus Account Plan (the “Account Plan”), the
United Mine Workers of America Cash Deferred Savings Plan of 1988 (the “CDSP”), the United
Mine Workers of America Combined Benefit Fund (the “Combined Fund”), and the United
Mine Workers of America 1992 Benefit Plan (the “1992 Plan,” and together with the Combined
Fund, the “Coal Act Funds,” and the Coal Act Funds, collectively with the 1974 Pension Plan,

the 1993 Plan, the Account Plan, and the CDSP, the “UMWA Funds”), parties-in-interest and
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creditors in the above-captioned matter.

2. I submit this Declaration in support of the UMWA Funds’ Emergency Motion for
Expedited Briefing and Expedited Review.

3. The following is based on my own personal knowledge and, where appropriate, a
review of the relevant case files. The facts set forth herein are true and correct to the best of my
knowledge and belief.

4, On January 8, 2016, the UMWA Funds filed a Notice of Appeal (Case No. 15-
02741-TOM11, Doc. No. 1581) of the bankruptcy court’s Memorandum Opinion and Order
Granting Debtors’ Motion for an Order (I) Authorizing the Debtors to (A) Reject Collective
Bargaining Agreements, (B) Implement Final Labor Proposals, and (C) Terminate Retiree
Benefits; and (1) Granting Related Relief) (Doc. No. 1489) (the “1113/1114 Order™).

5. On January 15, 2016, counsel for the UMWA Funds shared with opposing
counsel the proposed schedule for expedited briefing set out in the Emergency Motion for
Expedited Briefing and Expedited Review. On January 19, 2016, counsel for the UMWA Funds
again contacted opposing counsel to ask for their consent to an expedited schedule on the
timeframe set out in the motion. The UMWA Funds have not yet received a response to the
proposal, making necessary the filing of the motion for expedited relief.

6. Counsel for the UMWA Funds has been in contact with counsel for the United
Mine Workers of America (the “UMWA?”). | understand that the UMWA joins and adopts the
relief sought in the Emergency Motion for Expedited Briefing and Expedited Review as to the
UMWA'’s related appeal of the Sale Order (Case No. 16-00065 (LSC)).

7. Attached hereto as Exhibit 1 is a true and correct copy of the transcript of the sale

hearing held on January 6, 2016 in Case No. 15-02741-TOM11 before the Honorable Tamara M.
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Mitchell.

8. Attached hereto as Exhibit 2 is a true and correct copy of the Declaration of Dale
Stover in Support of the Objection of the United Mine Workers of America 1974 Pension Plan
and Trust, the United Mine Workers of America 1993 Benefit Plan, the United Mine Workers of
America 2012 Retiree Bonus Account Plan, the United Mine Workers of America Cash Deferred
Savings Plan of 1988, the United Mine Workers of America Combined Benefit Fund and the
United Mine Workers of America 1992 Benefit Plan to (1) the Debtors’ Motion Pursuant to 11
U.S.C. 88 105(a), 1113(c), and 1114(g) for an Order (1) Authorizing the Debtors to (A) Reject
Collective Bargaining Agreements, (B) Implement Final Labor Proposals, and (C) Terminate
Retiree Benefits; and (I1) Granting Related Relief (the “Stover Declaration”) which was filed on
December 9, 2015 (Dkt. No. 1198-1). The Stover Declaration was accepted as part of the record
of the January 6, 2016 sale hearing. See Jan. 6, 2016 Hr’g Tr. at 160:1-7; 162:15-22. The Stover
Declaration describes the Debtors’ financial obligations to the UMWA Funds. Exh. 1 at {{ 8-11.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 20, 2016 [s/ George N. Davies
George N. Davies
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THE COURT: Good morning.

UNIDENTIFIED ATTORNEY: Good morning.

UNIDENTIFIED ATTORNEY: Good morning, Your Honor.

THE COURT: We’re here this morning in the Walter
Energy case on various matters. As we’ve done in the past, if
I could First get appearances of the attorneys who are present
in the courtroom, for the attorneys that are present on the
telephone, we will use the CourtCall list. 1 know you all have
gotten used to this by now, but if you’ll recall 1 try to mark
everybody that’s here on my list. Sometimes I have to struggle
because there are a couple of pages of lists, but i1f you will
give me time to make sure that 1 mark everybody’s appearance,
I1°’d appreciate your patience. Mr. Darby?

MR. DARBY: Thank you, Your Honor. Patrick Darby on
behalf of the debtors. 1 have with me from my firm John
Watson. From the Paul Weiss firm we have Steve Shimshak, Alan
Arffa, Kelley Cornish and others. And Mr. Ozols i1s also here
from the Maynard Cooper firm on behalf of the debtor.

THE COURT: All right. Mr. Ozley (sic)?

MR. OZOLS: Ozols.

THE COURT: Ozols? Spell 1t for me again?

MR. OZOLS: O, z as iIn zebra, o, I, s.

THE COURT: Thank you.

MR. 0OZOLS: Thank you.

MR. DARBY: Thank you, Judge.

WWW.JJCOURT .COM
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MR. CARSON: Good morning, Your Honor. Chris Carson
and Mike Hall on behalf of the steering committee. Also
present, Mr. Marty Brimmage, Ms. Lisa Beckerman, and James
Savin from Akin Gump.

THE COURT: Thank you.

MR. CARSON: Your Honor, I1°m being corrected. On
behalf of Coal Acquisition, not the steering committee.

UNIDENTIFIED ATTORNEY: There’s a huge difference.

THE COURT: Oh.

(Laughter)

MR. SPARKS: Good morning, Your Honor. Dan Sparks
and Bill Bensinger for the Official Committee of Unsecured
Creditors. And 1 believe some Morrison & Foerster people
should be on the phone.

THE COURT: Okay. Thank you.

MR. BARRETT: Good morning, Your Honor. Kevin
Barrett, Bailey & Glasser, here as Special Assistant Attorney
General for the State of West Virginia and the Department of
Environmental Protection.

THE COURT: Thank you.

Good morning, Your Honor. Carl Fingerhood from the
U.S. Department of Justice on behalf of Department of Interior
and EPA. Also with me is my colleague --

THE COURT: Hang on. Mr. Fingerhood. Okay. And

it’s —- Page 4. Okay. Hang on. Page 4. There we go.

WWW.JJCOURT .COM
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Department of -- from DOJ, correct?

MR. FINGERHOOD: Right.

THE COURT: Okay. And who is with you?

MR. FINGERHOOD: Alan Tenenbaum.

THE COURT: Okay.

MR. FINGERHOOD: From DOJ.

THE COURT: Thank you.

MR. FINGERHOOD: Thank you.

MR. GOODCHILD: Good morning, Your Honor.

THE COURT: Mr. Goodchild?

MR. GOODCHILD: Good morning, Your Honor. [It’s nice
to see you. John Goodchild.

THE COURT: Hang on. Let me find the right page
here. Hmm. All right. We’re going to make a page. Okay.
Okay. We”ll put him up here. Mr. Goodchild, who 1s with you?

MR. GOODCHILD: From my firm, Your Honor, Rachel
Mauceri 1s here.

THE COURT: M-a-u-c-e-r-i?

MR. GOODCHILD: That’s correct.

THE COURT: Okay.

MR. GOODCHILD: And also my partner, Sabin, S-a-b-i1-n
Willett, W-i1i-I-1-e-t-t. And, Your Honor, this morning we filed
a pro hac vice motion for Mr. Willett.

THE COURT: Okay.

MR. GOODCHILD: And also with me representing the

WWW.JJCOURT .COM
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Coal Act Funds i1s John Mooney of the Mooney Green firm.
THE COURT: Mooney? M-0-0-n-e-y?
MR. GOODCHILD: That’s correct, Your Honor.
THE COURT: Okay.
MR. GOODCHILD: And George Davies of the Quinn Connor

firm.

THE COURT: Thank you.

MR. GOODCHILD: Thank you, Your Honor.

MS. KIMBLE: Good morning, Your Honor. Jennifer
Kimble, Rumberger Kirk and Caldwell. [1°m here today on behalf

of G.R. Harsh Senior Real Estate Holding LLC, as local counsel
for Air Gas USA, LLC, and also as local counsel for the United
Mine Workers of America. And then with me from the Lowenstein
Sandler firm i1s Sharon Levine, Paul Kizel, and Nicole Brown.

THE COURT: Thank you.

MS. CHUNG: Good morning, Your Honor. Patti Chung
from Ropes & Gray on behalf of the first lien indenture
trustee.

THE COURT: Okay. Hang on. 1 know you’re on my
list. | went the wrong direction. There we go. Thank you. 1
know where Mr. Corbett 1is.

MR. CORBETT: Thank you, ma’am.

THE COURT: Thank you.

MR. McCARTHY: Good morning, Your Honor. Milton

McCarthy for the State of Alabama Surfacing Mining Commission.

WWW.JJCOURT .COM
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10
The last time 1 was on Page 3.

THE COURT: Okay.

MR. McCARTHY: Thank you, Judge.

THE COURT: Thank you, Mr. McCarthy. Mr. Vogtle, I°m
not sure, since you’re a little late to the party, whether
you’re on my list or not. Yes. Here we are. You’re here for?

MR. VOGTLE: De-Gas.

THE COURT: Thank you.

MR. VOGTLE: Yes, ma’am.

THE COURT: Mr. Humphries?

MR. HUMPHRIES: 1 apologize for being late. Thomas
Humphries for Dominion Resources.

THE COURT: Let’s see. Okay. There we go. Thank
you. Any other counsel In the courtroom who wish to make an
appearance on the record? Are there any individuals who filed
objections who are present in the courtroom who wish to make
their appearance known? Hang on one second. 1711 get to
everybody. Come on.

MS. CRAIG: Good morning, Your Honor. Vicki R.
Craig. [I’m representing myself on behalf of Mr. Willie D.
Craig, my father.

THE COURT: Okay. Hang on. Slower. One more time.

MS. CRAIG: Vickie R. Craig.-

THE COURT: Vickie Craig.

MS. CRAIG: Vickie R. Craig.-

WWW.JJCOURT .COM
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THE COURT: Okay. Ms. Craig. 1’ve seen your
objection. And you’re here on behalf of your dad?

MS. CRAIG: Yes.

THE COURT: Thank you.

MS. CRAIG: Thank you.

THE COURT: Are you also an attorney, Ms. Craig?

MS. CRAIG: Yes. But I’m not licensed in Alabama.
So I’m here as a non -- In a capacity that’s not an attorney.

THE COURT: I understand. But you’re --

MS. CRAIG: I1°m licensed In --

THE COURT: -- licensed somewhere?

MS. CRAIG: -- i1n Pennsylvania. Yes.

THE COURT: Okay.

MS. CRAIG: The Supreme Court, Tax Court, B.S.

11

Federal Court, District of Columbia, U.S. Federal Claims Court.

THE COURT:
MS. CRAIG:
THE COURT:

MR. BONNER:

THE COURT:

MR. BONNER:

THE COURT:

MR. BONNER:

THE COURT:

Mr. Bonner.

I take your word for 1it.
Okay .
Thank you. Yes, sir?
Kenneth Bonner representing myself.
I’m sorry. One more time?
Kenneth Bonner.
Mr. Bonner. Okay.

B-o-n-n-e-r.

I’ve seen your claim and your objection,

WWW.JJCOURT .COM
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MR. BONNER: Thank you.

THE COURT: Yes, sir?

MR. LYNCH: Good morning, Your Honor. Tom Lynch, on
Page 6, representing myself.

THE COURT: Former V_.P.?

MR. LYNCH: Former V.P.

THE COURT: [I1’ve seen your documents, as well.

MR. LYNCH: Okay. Very good.

THE COURT: Thank you, Mr. Lynch. Any other
individuals who are here as objecting parties who filed written
objections who wish to make an appearance? Any counsel who are
coming in who wish to make an appearance? Yes? Come on up.

MS. McFARLAND: Good morning, Your Honor. |I’m Race
McFarland (phonetic). |I°m here for --

THE COURT: Several individuals?

MS. McFARLAND: Yes, ma’am.

THE COURT: We”ll just leave i1t at that, Ms.
McFarland. 1’ve seen the objections you’ve filed on behalf of
various employees, retirees, land owners, etcetera, etcetera.

MS. McFARLAND: Yes, ma’am.

THE COURT: Thank you, Ms. McFarland. Any other
counsel? Okay. All right, Mr. Darby, how do you want to
proceed this morning?

MR. DARBY: Thank you, Your Honor. Patrick Darby on

behalf of the debtors. We’re here today seeking approval of

WWW.JJCOURT .COM
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the sale of the core Alabama mining assets to Coal Acquisition
LLC, the proposed buyer in the stalking horse under the
stalking horse asset purchase agreement. That’s Item 1 on the
agenda, and what follows is, 1 think, all objections to that
motion.

We have resolved or deferred most of the objections.
We filed an omnibus reply yesterday, and Exhibit A, lists the
status of each of the objections to the sale. We are deferring
essentially all of the objections based on cure amounts and
assignment of contracts to a later hearing date. The only
substantive objections remaining are those filed by the United
Mine Workers, the Coal Act Funds, and then the West Virginia
Department of Environmental Protection and the DOJ on behalf of
the EPA. We’re still talking to the DOJ about some language
and hope to have that resolved, but we don’t have i1t resolved
soon.

We have addressed each of these objections iIn our
omnibus reply. For the reasons stated therein we feel they
should be overruled and the sale approved. 1 will reserve,
responding to individual objections until the end when the
Court takes those up.

With respect to the hearing today, we propose to
proceed as follows. 1°d like to give the Court a very brief
report on the auction that occurred yesterday. The Court has

stated in prior hearings that 1t will take judicial notice of

WWW.JJCOURT .COM
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prior filings, pleadings, hearings and other proceedings in the
Chapter 11 case. We’ve i1dentified -- we’ve i1dentified a
significant volume of evidence supporting the sale from the
existing record that we would hope to rely on in support of
this motion.

We compiled that evidence into a binder, which we
submitted this morning. That is nothing new, those are not new
exhibits. That’s all materials that are iIn the Court’s record
And | would propose to summarize that briefly, and then we have
two witnesses, Mr. Zelin and Mr. Mesterharm, who will testify
on events that have happened since the last hearing, and will
otherwise supplement the record. So, with the Court’s
permission we’ll proceed in that fashion.

THE COURT: All right. Mr. Darby, I have two sort of
general housekeeping questions that are not -- just to clarify.
There are a couple of individual objections and a couple of
claims that are really related to the former Jim Walter home
building portion. And as | understand Mr. Harvey’s declaration
from day one, and of course we all are familiar with the fact

that that entity was part of the old Hillsborough Holdings that

was part of the Middle District of Florida Chapter 11 back 1
think In the “80s, 1 think 1t --

MR. DARBY: Late “80s, early “90s.

THE COURT: -- carried into the “90s, but In any

case, my point being 1 understood his declaration to indicate

WWW.JJCOURT .COM
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that, A, the home building business has long since closed, but
B, the —- 1 think his -- and I’m paraphrasing here, that the
financing portion had been spun off 1 think was the language iIn
the declaration. So, when you -- what does spun off mean?
Sold? Being serviced? Outsourced? What does that mean?

MR. DARBY: 1t was sold. The debtors no longer hold
any interest in Gibralter Homes, 1t was sold and those
mortgages are being serviced by what used to be called Green
Tree, which i1s now Ditech --

MR. WATSON: 1 think, if I could, Your Honor?

THE COURT: Sure, Mr. Watson.

MR. WATSON: The old Walter Industries spun off
Walter Investment Management Corporation as a separate
publicly-traded company. The Jim Walter Homes portfolio went
with Walter Investment Management Corporation. And those
mortgages are being serviced by now Ditech, formerly Green
Tree, which is a subsidiary of Walter Investment Management
Corporation.

THE COURT: 1 think my question is, for those few
individuals who either have objected to the sale or who have
filed proofs of claim, does -- do any one of the current
debtors that are iIn this court have any remaining interest iIn
either what was the home building business, the collection of
those mortgages? One of the claimants, for example, claims

that there has been some overcharging or some of that, but If

WWW.JJCOURT .COM
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all of that has been sold and gone and no longer belongs to any
of these entities, 1 think 1t would be helpful 1If those people
understood that as a part of this hearing this morning. So 1s
that what I’m hearing is that you all don’t benefit from those
mortgages anymore, that whatever was this package, the whole
thing was sold, lock, stock and barrel years ago, and you all
-— you all being Walter Energy and related entities, don’t get
any money, you don’t have any involvement iIn 1t?

MR. WATSON: That’s my understanding, Your Honor,
that the entire portfolio that was a company, Mid State Homes,
that whole portfolio was spun off, 1 believe In 19 -- | mean,
2009, to Walter Investment Management Corporation. Jim Walter
Homes, Inc. is one of the debtors. That was the entity that
actually constructed the homes, and -- but that business has
been shut down for the last four or five years.

THE COURT: So, to the extent that somebody has a
dispute about theilr mortgage, that iIs with some other entity
and no longer with any of these entities. |If, for example, one
of these folks may have some dispute as to how the home was
built originally, then that client or iIssue may continue to
reside here for determination at a later time as to whether or
not there i1s any potential claim for a home that was built
incorrectly, improperly, on the wrong lot, or whatever?

MR. WATSON: And/or with warranty claims, those types

of things --
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THE COURT: Okay.

MR. DARBY: That’s right.

MR. WATSON: -- Your Honor.

MR. DARBY: The debtors” position is that the sale
does not affect any assets or any claims. Now, we’re not
trying to get the Court to rule today for those people who
don’t have claims against us, but that’s certainly our
position.

THE COURT: So I just want to make -- 1°m just going
to see 1T I can summarize and make i1t clear for -- Mr. Bonner

happens to be one of those people, but to the extent they have
a claim against the structure of the home, the way i1t was
built, where it was built, how i1t was built, warranty claims,
anything with respect to that, that would be something that may
ultimately be resolved, but later down the road has nothing to
do with this sale. Coal Acquisition is not buying anything
that has to do with the old Jim Walter Homes entity, and
whatever happens as a result of the sale, whether 1 grant the
motion or deny the motion, whether the coal mines are sold or
not, any claim with respect to a Jim Walter home i1s unaffected,
not iImpacted, and is still out there, and will be dealt with at
some point further down the road?

MR. DARBY: That’s correct, Your Honor. And I would
also just say for the record I have gotten calls from

individuals who were under the impression that the sale of the
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debtor’s assets might affect their home, that we were somehow
trying to sell their home or their mortgage or some interest
related to their fee ownership of their homes, and obviously
that 1s a misunderstanding. Nothing we are selling today
affects anybody’s ownership in their home, or the mortgage. We
are not selling -- In fact, we’ve already sold those assets,
but 1n any event, we’re not selling any of that today.

THE COURT: And then the second part of that would be
what you’re saying, which is to the extent that any of these
individuals have a dispute with what i1s being charged as to the
mortgage, how that is being collected, any additional charges,
that would be with some other entity, probably now through
Ditech, but has, again nothing to do with these entities or
this debtor?

MR. DARBY: That’s correct, Your Honor.

THE COURT: All right. Then my second question,
completely unrelated, there are a couple of individuals who
either have claims and/or who have filed individual objections
that at least allege, or purport to be part -- under the
workmen’s comp umbrella. And early on in the case I believe
the motion was filed in late July, and an order was entered in
mid-August that to the extent people have workmen’s
compensation claims, those would continue to be handled and
processed In the ordinary course as if no bankruptcy had been

filed.
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Now, in our Blegal mumbo jumbo, there was an order
granting relief from stay basically to say those claims would
continue on In the normal course, but for the individuals who
have an interest, am | correct that that order that was entered
some time In mid-August basically said those -- 1f i1t truly is
a workmen’s comp claim, and I think it also included the black
lung claims, would continue on even though the bankruptcy had
been filed?

MR. DARBY: Well, we have continued to pay -- process
and pay those in the ordinary course of business as part of our
cash collateral agreement with the lenders.

THE COURT: Ah.

MR. DARBY: Which is still In effect. So to date
those have been paid. Now, in the future, ultimately when the
case 1s sold and our ability to use cash collateral is
terminated, the debtor will not be around to process those.
Now, we have been in touch with the Alabama Guaranty Fund, who
i1s picking up those claims, and we are transitioning those
claims over to that fund. But that’s how those will be paid in
the future as to the workers” comp --

THE COURT: As to the workmen’s comp and the black
lung?

MR. DARBY: The black lung --

THE COURT: They’re assuming black lung.

MR. DARBY: Correct. Black lung is different.
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THE COURT: That’s carved out, and that’s different -

MR. DARBY: Correct.

THE COURT: -- but as to the folks who are either
drawing workmen’s compensation or have a claim, | think there
was one individual, I think 1t was Mr. Vincent (phonetic), who

claimed that he was at the eve of a settlement and that the
bankruptcy stopped it, but it shouldn’t have based on that
order that was entered In mid-August.

MR. DARBY: The bankruptcy shouldn’t have -- my firm
doesn’t handle those claims directly, so I don’t know the
status of the particular claim. But, yes, the bankruptcy has
not prevented the processing and payment of those iIn the
ordinary course of business.

THE COURT: Okay. But you think that there will be
some entity that may come In and process those claims? And
will there be funds to pay those workmen’s comp claims after
the sale, If there 1s a sale?

MR. DARBY: There are. 1t’s a closing transition
item that will occur between now and the closing, which will
hopefully happen in February. But the -- 1°m sorry, Your
Honor. [It’s the Alabama Workers” Comp. Guaranty --

THE COURT: Something.

MR. DARBY: -- Assurance -- something or other.

They’re represented by Brian Walding, who I don’t think is here
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today, but we are already iIn contact with him.

THE COURT: Okay.

MR. DARBY: And our worker’s comp. lawyers, who
unfortunately I’m not one of those, but we are discussing with
them the transition of all of those claims over to that
guaranty fund.

THE COURT: Okay. Thank you. 1 apologize for the
diversion and the distraction. Now you --

MR. DARBY: That’s quite all right, Your Honor.

THE COURT: -- continue on with your notes and plan,
Mr. Darby.

MR. DARBY: I hope you will interrupt me at any time.
Your Honor, we’ll hear a little bit more about this, but just
to dissipate any suspense, we did receive three bids yesterday.
None of them were qualified bids under the terms of the bid
procedures order. They were in various states of incompletion.
They either didn’t have an asset purchase agreement, or they
didn’t have a deposit. They were all late. They were all
after the deadline. But we considered the bids anyway. We
shared them with the consultation parties. Each of the bids
was for miscellaneous assets, miscellaneous real estate assets,
for the most part that are not part of the core coal mining
operations. None contemplated any kind of going concern sale,
or value.

The debtors considered and rejected each of the bids
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as not being the highest or best bid. Each of them were for
less than the debtors” opinion of the liquidation value of the
subject assets. We informed each of the bidders of that. They
had an opportunity to Increase or address our concerns. None
of them did. We convened the auction yesterday. No other
competing bidder showed up, so we announced at the auction our
-- the debtors’ decision to reject those bids, and we concluded
the auction. So, we are here today to seek the Court’s
approval of the asset purchase agreement that is before the
Court to the stalking horse bidder, Coal Acquisition LLC.

Your Honor, with respect to the existing record, we
submit that the Court should approve the sale under Section
360(b) of the Bankruptcy Code because a defined and proper
business purpose exists for the sale. The record in this case
is really uncontroverted on these points. |In particular, the
testimony at the hearing on the -- the rejection hearing under
Sections 1113 and 1114, that evidence establishes that a sound
business purpose exists for the sale. First, the stalking
horse APA 1s the only alternative for a going concern sale.
That’s been confirmed by the auction. It presents the best
chance, really the only chance for preserving the debtors’
Alabama mines to provide future employment for union and non-
union employees.

IT the sale 1s not approved, or if it fails to close,

the testimony before the Court is that the debtors will have no
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choice but to shut down the mines or convert to a Chapter 7,
which will destroy the going concern value of the mines and
eliminate future employment opportunities. The Court made
findings to this effect In i1ts order approving relief under
Sections 1113 and 1114.

I will note, and the Court will hear testimony that
iT the sale 1s approved the debtors” plan to seek future
approval from the Court for a debtor-in-possession financing,
we are In discussion with the lenders on that. 1t has not been
finalized, and the approval of the sale as a condition that the
lenders have insisted upon before they will fund the debtor-in-
possession financing. But i1f the sale is approved, that is --
will be the debtors” means to have sufficient liquidity to
operate pending the sale.

Secondly, Your Honor, no other alternative exists to
the sale. No other buyer has come forward to express a
willingness or an ability to operate the debtors” mines as a
going concern.

Third, the sale maximizes the value for the estates,
and all state coalers. You’ll hear some additional testimony
today, but the existing record shows that in addition to the
credit bid, the stalking horse will assume over $117 million in
obligations under the APA, and that includes accrued payroll,
contract cure amounts, trade payables, tax obligations, and

reclamation liabilities.
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In addition to that, the sale provides for the buyer
to fund various wind down trusts with cash and other assets
totaling another $68 million in value. That’s a total of
approximately 800 -- I’m sorry -- $185 million on top of the
credit bid, and so i1t’s just simply not true to say that no one
i1s benefitting from the sale other than the lenders. No one
else has come forward, and there i1s no one else who i1s willing
or able to assume these obligations in a Chapter 7 or estate
foreclosure process. Obviously none of this would be
forthcoming for the benefit of unsecured creditors or other
parties in interest.

And the Court will also recall that we have
negotiated global settlements with the non-union retiree
committee, the official committee, and also the unsecured
creditors” committee, and those settlements, pursuant to their
terms, will be funded at closing.

Fourth, Your Honor, the sale price is fair, including
the credit bid. The validity and perfection of the pre-
petition liens is undisputed. These claims exceed $1.9
billion. And the Court has found that the first lien
creditors” diminution claim exceeds $140 million.

As part of our reply, Your Honor, we submitted
declarations that the value of the assets that are
unencumbered, and to which that diminution lien attaches total

at most $90 million. These assets are secured -- are pledged
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to secure the diminution claim, and it’s appropriate to allow
credit bid for those assets. Your Honor, we’re not asking the
Court to rule on the value of those assets specifically, but
the valuations support the business judgment of the debtors to
accept the credit bid on those pre-petition unemcumbered assets
in the absence of any other going concern bids.

Finally, Your Honor, the debtors provided adequate
and fair notice of the sale. We complied with the bid
procedures in all respects. Mr. Zelin will flesh out our
evidence on the sale process. But the existing record shows
that the notice of the sale and the auction was widely
circulated. To many parties i1t was published in multiple media
outlets and generated a substantial response establishing that
there was sufficient notice.

So all of those facts that are in the record
demonstrate the necessary business justifications for the sale
under Section 363.

As to the good faith of the parties, Your Honor, the
evidence iIn the record already shows that the asset purchase
agreement, now the sale, the proposed sale, i1s a result of
extended, intense, arm’s length negotiations among
sophisticated parties, with adequate representation extended
over a period of several weeks and months. The whole process
has been open and transparent. No one was denied access or

turned away. The stalking horse offer was always subject to

WWW.JJCOURT .COM




© 00 N oo 0o~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N P O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 27 of 215

26
higher and better offers, and none came 1iIn.

Two other procedural points, Your Honor. The record
supports our finding that the proposed buyer iIs not a successor
in Interest to the debtors by virtue of the sale. Coal
Acquisition LLC 1s a separate entity from the debtors. It was
formed by the first lien creditors. It has no overlapping
officers or directors, and i1t operates separately and
independently from the debtors. It Is acquiring certain assets
of the debtors, but not substantially all or -- all of the
assets. Significant assets will remain with the debtors and
the estate i1f this sale i1s closed.

Regarding the l1l4-day stay, Your Honor, the evidence
is overwhelming that the debtors need to have the sale approved
quickly. We need to get to closing as expeditiously as
possible before we -- before we run out of cash.

Lastly, Your Honor, 1’1l save my comments on the
other objections until the end, but 1 do want to address the
individual objections that are before the Court 1 know are of
great concern to the Court and to all of us. 1 have read all
of them, as the Court obviously has, as well. They’re hard
reading. We all understand that and regret that. They’re
filed by union workers. They’re filed by non-union workers.
They’re retirees, individual bondholders, homeowners, as the
Court has mentioned, and also our vendors and suppliers. And

they all turn on the theme of broken promises, that the company
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made promises that the company is now not able to keep. That’s
true, and i1t’s terrible. But the broken promises are not the
choice or action of the debtors or of this Court. The promises
can’t be kept because the debtor cannot generate sufficient
cash to meet its obligations. That’s a function of the market,
the global market, and the price of coal. And even if you take
away all of the debt the company has, as we have here, because
the lenders are converting theilr debt into equity, and even if
you close all of the mines outside of Alabama, as we have, and
just focus on the core assets, the company still loses money on
an operational basis. And that’s why we’re not able to fulfill
all of the company’s obligations. This sale, if the Court
approves the sale, 1s not taking anything away from the
individual objectors or from any party In iInterest. It’s the
market, global market conditions for coal that have affected
these parties. The sale is an opportunity to restore at least
some of those benefits to some of the stakeholders by
continuing operations by a party that is able to fund the
operational losses of the mines.

So in sum, Your Honor, the Court cannot improve the
conditions or the complaints of any of the objectors by denying
the sale. Denial of the sale can only make those conditions
worse.

So, Your Honor, unless you have questions we think

the existing record satisfies the burden for the sale. We
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offer the -- the binder, which again i1s all iIn the record.
Unless Your Honor has questions 1°d turn i1t over to Mr. Arffa
to call our witnesses.

THE COURT: Thank you. Before we do that, let me see
iT any of the other attorneys have any opening remarks. Mr.
Brimmage?

MR. BRIMMAGE: Your Honor, if I may? Your Honor,
Marty Brimmage with Akin Gump Strauss Hauer & Feld here on
behalf of the stalking horse bidder, also Coal Acquisition, and
yes, the steering committee, as well.

I just want to make a couple of brief remarks, Your
Honor. | think when the Court looks at the evidentiary record
at the end of today, well, certainly leading up to today and by
the end of today, you will see that there’s absolutely no
evidence that supports many of the arguments that are being set
forth In the objections to the sale motion. In fact, 1It’s to
the contrary.

All the evidentiary requirements for the Court to
grant the motion have been met, and the Court will see clearly
that there’s really no dispute about that. We did engage iIn
some discovery at the request of some of the objecting parties,
and we had two depositions yesterday of representatives related
to Coal Acquisition. One was Mr. Williams, Doug Williams, who
is the CEO of Coal Acquisition. The Court heard from him on

the 15th, December the 15th. And the other one was a
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representative of Lazard, its involvement iIn the day-to-day
activities.

And the objecting parties wanted to hear about a
couple things. One of the things they wanted to hear was did
Lazard or Coal Acquisition or the steering committee, did they
play a role in the bidding process? Did they interfere with
prospective bidders and so forth? And nothing came out of
those depositions that would 1n any way indicate that there was
any interference at all. And in fact, what Mr. Cowan said on
behalf of Lazard, he said he did get a couple of calls, inbound
calls 1s what he called them, from people that were interested
in the assets, and he sent them over to PJT and said that’s who
you talk to. People had heard that Lazard was involved, so
they called him. There’s zero evidence that there was
interference of any kind. In fact, there’s zero evidence of
any bad faith, any bad faith acts of any kind.

We also put Mr. Williams up for deposition yesterday,
and what you’ll see i1n his declaration and what you’ll see In
his testimony today is he talks about -- and Mr. Darby already
talked about 1t, there is simply no connection between the
debtors and their directors and their members and their
shareholders and Coal Acquisition. There’s simply no
connection at all. And so, we would set that forth, Your
Honor. But also, he talked about post-closing plans, and 1t’s

the same plans that he’s been talking to the union about.
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So, I don’t think i1t’s really relevant, frankly, a
lot of the things that have been asked for in discovery. And
it’s certainly not relevant, the union negotiations. But to
the extent the Court wants to hear the status of them, we are
prepared to talk to the Court about that. And I’°m going to
give the Court a very brief update, and then Mr. Williams will
take the stand and the Court can ask him whatever the Court
wants, and so can anybody else.

But when Mr. Williams was here on the 15th he talked
to the Court about the process that was underway. And he said
from that stand right there that he hoped by that Friday, the
18th, the next meeting with the union, they were able to make a
proposal on healthcare. | know the Court remembers the
healthcare issue.

And in fact, on that Friday they worked diligently,
and on that Friday they did make a full healthcare proposal.
And since that day, the 18th of December, the union and Coal
Acquisition representatives have met frequently, many, many
meetings. 1 can’t count them. Phone calls through the
holidays to try to get to a deal. And 1°m happy to announce
that while no deal has been made they have certainly narrowed
the gap. I believe yesterday the union submitted yet another
proposal, and in less than 24 hours Coal Acquisition has turned
it back around. Some time this morning they sent back a

counterproposal. 1 don’t know exactly what time. But the
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bottom line there is, Your Honor, progress is being made. 1
think what you will hear from Mr. Williams i1s both parties are
negotiating in good faith.

But 1 do want to highlight in a way, Your Honor, I
don’t think that’s relevant to the sale motion, but it
certainly is of iInterest to the Court, and 1t’s of interest to
everybody. So I wanted the Court to know about that.

Last but not least, I think, Your Honor, there is
simply no rational basis or reasons in the law or iIn fact to
deny this motion. All the evidence supports the motion being
granted. There’s a lot to do once the motion i1s granted to
effectuate and close this deal and put this company going
forward on a basis that it can succeed on a standalone basis,
and that i1t can thrive hopefully into the future regardless of
what coal prices do.

Your Honor, 1°m struck by something that Mr. Zelin
sald yesterday iIn his deposition, and | wasn’t In there, but I
heard about 1t, and I read 1t, and 1°ve paraphrased it. But
what he said was the sale continues to provide the best
opportunity for jobs and the continuation of the business.
What the UMWA and the funds are asking the Court to do iIs a
game of chicken that Mr. Zelin said he i1s certainly not willing
to play. Your Honor, we suggest that no one should be willing
to play that game of chicken, all the evidentiary requirements

and the legal requirements to grant the motion are there, and
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we would respectfully request that the Court grant the motion.

THE COURT: Thank you.

MR. BRIMMAGE: Thank you, Your Honor.

THE COURT: All right. Objecting counsel? Mr.
Goodchild, do you want to go first?

MR. GOODCHILD: Yes, Your Honor. Good morning. John
Goodchild on behalf of the two Coal Act Funds. Those are the
combined benefit fund and the 1992 benefit plan. Your Honor,
the Coal Act Funds do not object to the notion of a sale. Our
difficulty is with some of the provisions in the sale order.
And 1 thought 1t would be useful to talk a little bit about
that before we get started with the evidence.

Before I get to that 1 also wanted to just mention
that when 1t comes to the evidence itself the debtors are
proposing to eliminate the 14-day automatic stay of any order
that Your Honor might issue. We will participate iIn the
evidentiary part of the hearing for a number of reasons, but
the primary reason is because we oppose the debtor’s request to
eliminate that 14-day automatic stay. We believe the evidence
will show that there is no cause to eliminate that 14-day stay
and that the sale closing 1s not scheduled until February at
the very earliest, and that in the interim there is adequate
resources either within the hands of the debtors already or
committed to by the lenders already for the mines to continue

to operate or remain idle, depending upon whatever state
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they’re iIn today.

So, | wanted to give Your Honor just a bit of that
housekeeping as to why we we’re rising with respect to
examining the witnesses. Before 1 leave that topic I had
introduced earlier, Your Honor, my colleague, Mr. Willett. 1
had mentioned that we had filed a motion for pro hac vice
admission for Mr. Willett. We did that this morning. |If Your
Honor i1s willing to permit us to proceed in this fashion, 1
would propose to have Mr. Willett handle the examination of the
witnesses. 1 want to make i1t clear, however, Your Honor, that
we’re prepared to go forward even 1f Your Honor is not
comfortable with that.

THE COURT: Any objection?

UNIDENTIFIED ATTORNEY: No objection.

UNIDENTIFIED ATTORNEY: No objection.

THE COURT: No problem, Mr. Goodchild.

MR. GOODCHILD: Thank you, Your Honor. We appreciate
that. With respect to the terms of the order i1t -- what we are
objecting to is the request that the Court predetermine that
Coal Acquisition will not become obligated under the Coal Act
no matter what it does after the closing.

When we talk about sales free and clear oftentimes
professionals will talk about successor liability as i1f that
had a unitary meaning and here the law, In my view, requires

that we take a more detailed approach to the topic. And why do
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I say that? Your Honor heard me talk at some length, and 1
apologize again for that length, heard me talk at some length
in the last hearing about the nature of what the Coal Act
obligates certain employers to do. And Walter i1s -- Jim Walter
Resources i1s a signatory employer under the Coal Act. There
are two obligations under the Coal Act that are currently at
issue. One of them is the obligation to maintain a single
employer plan, and there are 572 people who are receiving their
healthcare as a result of the debtors” doing that. And in the
last hearing we were focused on that 572 people and the
maintenance of the individual employer plan.

But for purposes of today, it iIs important to
understand that there are two distinct obligations. One of
them 1s the obligation to maintain a plan, and the second i1s an
obligation to pay premiums on a periodic basis. The last part
of that statement is the most important. The Coal Act provides
that under certain circumstances an entity that i1s obligated
under the Coal Act must pay premiums to one or both of the two
Coal Act funds. |If we’re talking about the combined fund,
those premiums arise on an annual basis each year separately.
And if we’re talking about the 1992 benefit plan, which i1s the
plan that would absorb the 572 beneficiaries if the IEP is not
maintained, that’s the entity, the 1992 plan is the entity that
IS going to take over providing healthcare benefits to those

572 people.
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Once the people come iInto the plan federal law
provides that the 1992 plan will assess monthly premiums for
each month that those people are i1in the plan. Every Court to
have reviewed the nature of Coal Act premium obligations has
held that those obligations are taxes. The fact that they are
taxes has one extraordinarily profound implication, and that is
that they are iIncurred and arise periodically, and that In each
period It Is a separate debt. The entire legal argument over
which we are fighting has to do with the character of Coal Act
premium obligations.

The debtors appear to be arguing that the entirety of
the obligation to pay premiums in the future for any of these
people 1s a single claim that is before Your Honor and should
be treated in this bankruptcy. Our position is that for
periods that occur post-closing that is a new obligation and a
new debt. Whether 1t arises or not is not a question for Your
Honor, whether it is payable or not by Coal Acquisition is not
before Your Honor. And for Your Honor to prejudge and to
enjoin the Coal Act Funds from prosecuting any such obligation
against anyone who is liable under the statute would exceed the
Court’s jurisdiction under the Anti-Injunction Act. Our
position is that the Anti-Injunction Act prohibits Your Honor
from exercising her jurisdiction to enjoin the Coal Act Funds
from collecting for periods that occur after the bankruptcy is

over. That is the entire legal i1ssue right there.
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IT you look at Coal Act obligations as one big
obligation payable in installments stretching out Into the
future beyond this bankruptcy as you would an installment loan,
then what the debtors are saying has some legal soundness to
it. You would treat it as one claim even though 1t might be
payable in the future, and of course that claim would stay with
the debtors and it wouldn’t transmit to the -- to Coal
Acquisition. And of course if 1t were one debt before this
Court, subject to this Court’s jurisdiction then Your Honor
might be able to say that Coal Acquisition Is not a successor
in interest to the debtors” liability. And that i1s exactly
what the debtors are arguing, at least as far as | can tell.

But our position is with respect to obligations that
have arisen already for periods that are occurring now or iIn
the past, those are legitimately claims. They may be entitled
to priority. They may not be entitled to priority. That’s a
question for a different day. But periods, 1t’s the issue of
separate debts arising in each period that is really the
notion. And for us what i1s no before Your Honor i1s whether in
the future Coal Acquisition may have a tax obligation arising
under the Coal Act.

And so, as you contemplate the legal i1ssue, Your
Honor, to our way of thinking for Your Honor to say In advance
that the Coal Act Funds cannot attempt to collect against Coal

Acquisition would be in excess of what the Court i1s permitted
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to do under the law and would be exercising jurisdiction over
obligations that have not arisen yet and are not cognizable as
a claim In this bankruptcy. We’ve cited a lot of law. | don’t
want to rehash i1t unless Your Honor has questions about it.

But 1 did want to flag the issue relating to are we talking
about one obligation that’s before Your Honor or are we talking
about periodic obligations, because that is really the crux of
the issue for us.

So, 1 -- depending upon what happens in the
evidentiary portion of the hearing I may have some argument
when we’re all finished. 1 did want to i1dentify for Your Honor
though how we see the law, so that as Your Honor contemplates
the issues Your Honor is -- has at least some benefit of what
we’ve had to say.

Before I sit down though, Your Honor, in our view the
resolution of the issue -- what we think ought to happen is
that Your Honor should approve the sale but should refuse to
enjoin the Coal Act Funds. And we took a little bit of time to
go through the sale order and mark It In the way that we
thought would be appropriate 1f our view of the world
prevailed. 1 don’t -- unless Your Honor wants it 1’11 hold
onto 1t for now, but what struck me about the exercise was how
little we had to take out of the order. And the reason why we
had to take so little out of the order i1s because let’s not

forget the issue of whether Coal Acquisition actually would be
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obligated under the Coal Act, while it i1s something we can’t
know for certain today and have argued that that i1Is one reason
why you ought not to do this, Your Honor, but we can’t know
today for certain what Coal Acquisition is going to do and
whether i1t may have Coal Act obligations in the future, but the
test for whether an entity has Coal Act obligations is a
relatively narrow one, and i1t Is wide open question from my
perspective whether under the facts as 1 think they will unfold
Coal Acquisition even would be obligated under the statute.

And so, what we have here is a request by the debtors for you
to prejudge whether that entity may have Coal Act obligations
and 1T so to extinguish them. We believe that is beyond of the
power of the Court.

We believe that with a relatively small change to the
order our objection could be resolved, and we believe the state
of affairs is unfortunate because as 1 think I mentioned to
Your Honor the last time we were together the cost of complying
with the Coal Act i1s not very great, and if this were on the
agenda, 1If Your Honor were to say no, this federal statute is
not something that’s open for elimination without at least some
discussion, we could have a different result here. And | don’t
believe personally that given the numbers that Your Honor will
be presented with, and that all the other obligations that Coal
Acquisition iIs assuming, that when you put that next to what it

would cost to comply with the Coal Act, I don’t think it would
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be reasonable to assume that asking Coal Acquisition to at
least be open to whether i1t was liable under the Coal Act, 1
don’t think that’s the difference between a scenario in which
the sale closes and the scenario In which 1t doesn”t. And so
-— and I think you’ll see in some of the evidence some of these
numbers that we’re talking about.

Unlless Your Honor has questions, 1’11 sit down.

THE COURT: Thank you.

MR. GOODCHILD: Thank you.

THE COURT: Have you shared your version of a
proposed order with Mr. Darby’s folks?

MR. GOODCHILD: 1 have not, Your Honor, and 1°m happy
to.

THE COURT: If you’ll share i1t with them, then 1 will
look at i1t, either on a break or at lunch, but not until
they’ve had an opportunity to see it.

MR. GOODCHILD: I understand, Your Honor.

THE COURT: 1°m hoping you have a redlined version
that they can review.

MR. GOODCHILD: 1 do, Your Honor, right here.

THE COURT: Okay. Thank you.

MR. GOODCHILD: Thank you.

THE COURT: Okay. Ms. Levine, do you want to go
next? 1°m not picking on you. |If you’d rather wait for

somebody else to go you’re not --
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MS. LEVINE: Your Honor, actually 1 was proposing to
go after any of the individuals who wanted to speak so that we
wouldn’t repeat --

THE COURT: I think 1°d rather have all the lawyers
go first, but 1f you want to wait until the end and let them do
that, then you may.

MS. LEVINE: Thank you.

THE COURT: All right. Any other counsel? Mr.
Barrett?

MR. BARRETT: Good morning, Your Honor. Kevin
Barrett for the State of West Virginia, for the record. We are
concerned about one thing, and one thing only, and that is that
after this sale the debtor comply with 1ts legal obligations
and reclaim its West Virginia properties, which are being left
behind. The question iIs whether or not the debtor will have
sufficient assets or anything else with which to perform those
reclamation obligations and to comply with the law, which they
are obligated to do and which they seem to acknowledge they are
obligated to do, even after this sale.

The debtors and the hedge funds point to a provision
of the stalking horse purchase agreement that essentially says
the hedge funds have agreed to fund that reclamation to the
extent that the surety bond issuers do not fund 1t. We’re not
really asking for anything more. But for whatever reason the

hedge funds have not been willing to say that to us, the
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regulatory authority here.

And quite frankly, Your Honor, given the discussions
and the words that are put into that agreement we’re not
entirely sure that the hedge funds have agreed to do what they
purport to have agreed to do.

I only rise, Your Honor, now -- 1°m anxious to hear
more about this. We may have some questions of witnesses, but
Your Honor, by and large 1 will reserve until the end and
address the i1ssues at that point In argument. Thank you, Your
Honor .

THE COURT: Thank you. Mr. Brazeal?

MR. BRAZEAL: Thank you, Your Honor. Your Honor, I°m
here as local counsel for two sureties, Arch and Aspen. Scott
Williams with the Manier Herod firm I believe, Your Honor, is
appearing telephonically on behalf of Arch. 1 understand from
Mr. Williams, and 1 just wanted to confirm with debtors’
counsel, and then 1 maybe can be excused. But I believe
they’ve agreed to some changes in the order.

THE COURT: That’s what their pleadings say. Their
pleadings say that the i1ssues with the sureties are resolved
and that they’re going to accordingly revise the order to take
care of the problem.

MR. DARBY: Correct, Your Honor. And we have done
SO.

MR. BRAZEAL: Thank you. Thank you, Your Honor.
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THE COURT: Thank you, Mr. Brazeal.

MR. BRAZEAL: Thank you, Mr. Darby.

THE COURT: Any other counsel?

MR. FINGERHOOD: Good morning, Your Honor. Carl
Fingerhood from the Department of Justice again. We’d like to
defer our objection on the EPA issues. We think we’re very
close to perhaps reaching an agreement on some language there.
We also join with West Virginia. They’re the lead regulatory
agency on the mining issue, and so we’re going to reserve,
along with them, to raise any arguments later on those issues,
but we would like to have some time to see If we can resolve
the EPA concerns.

THE COURT: Thank you.

MR. FINGERHOOD: Thank you.

THE COURT: Any other counsel other than Ms. Levine,
who is reserving and will come at the end? Those of you --
where i1s Ms. McFarland? Where did 1 -- anything to add?

MS. McFARLAND: No, ma’am, Your Honor.

THE COURT: Thank you. Ms. Craig? Anything to add
at this point?

MS. CRAIG: Could 1 state my objections? Or --

THE COURT: You can if you’ll do i1t concisely and
briefly, because we haven’t even heard the testimony yet, so
I’m just allowing each of you a few minutes as far as any

opening comments.
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MS. CRAIG: Good morning, Your Honor.

THE COURT: Good morning.

MS. CRAIG: According to the information that 1 was
sent, Jim Walter Homes is listed with a case number, so
therefore 1 think my objections should still stand. He iIs --
they indicated earlier that 1t had been sold, but they are
listed as one of the debtors, and therefore that’s why I
submitted my objection.

I’m objecting to the fact -- I’m objecting to prevent
the assignment of my father’s mortgage by the debtors. 1°m
objecting to the debtors” motion to allow them to sell by
auction substantially all of their assets free and clear of
Claim Number 1123 regarding said mortgage. This objection is
based on the egregious conduct of Jim Walter Homes in the form
of misrepresentation as delineated iIn the previously submitted
fact sheet and supporting documents. My father, Mr. Willard E.
Craig, entered into a mortgage with Jim Walter Homes --

THE COURT: Ms. Craig, if I could interrupt you, 1 —--
the point of my comments early on, and I thought it was clear,
what’s proposed to be sold today will have no impact on
whatever claim you may have on behalf of your father or that
your father may have. This is about selling the coal mines and
the coal mining operations.

MS. CRAIG: AIll right.

THE COURT: So, Mr. Darby, am I -- did I correctly
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understand the discussion we had earlier that to the extent
they have a claim, 1t will be dealt with on further down the
road? 1t doesn’t mean they’ll ever get any money. It doesn’t
mean 1t will come out the way they want, but this proposed sale
today i1s not going to help her, 1t’s not going to hurt her,
it’s not going to change i1In any way, shape or form whatever
claims she may have or her father may have. Am 1 correct?

MR. DARBY: That i1s correct, Your Honor. And in
addition 1 would point out that we are not trying to sell her
father’s mortgage. In fact, that mortgage probably was sold in
2009. But 1n any event, we’re not here today trying to sell or
assign the mortgage, or effect any claim related hereto.

THE COURT: So, Ms. Craig, | don’t want to cut you
off and I don’t want to take away from your time, but we have a
lot of people in the room --

MS. CRAIG: I understand.

THE COURT: -- and with all due respect, at the
hourly rates of many of these suits iIn here --

MS. CRAIG: I understand that, too.

THE COURT: -- I think this is for another day

MS. CRAIG: AIll right.

THE COURT: 1 don’t think that whether 1 approve this
sale or disapprove this sale 1Is going to iImpact to the good or
to the bad what happens to you --

MS. CRAIG: My claim will not be barred forever.

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN B B R R R R R R R
a A W N P O © 0 N O 00 A W N P O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 46 of 215

45

THE COURT: 1 don’t think your claim is impacted in
any way, shape or form.

MS. CRAIG: 1 thank you.

THE COURT: Thank you, Ms. Craig. |1 appreciate it.

MS. CRAIG: Thank you.

THE COURT: Mr. Bonner, I think the same is true with
respect to you. Do you have anything to add at this point?

MR. BONNER: No, Your Honor. 1 would --

THE COURT: If you would come up to the podium, sir?

We have folks on the phone who can’t hear unless you’re at the

podium.

MR. BONNER: Yes, ma’am.

MR. SPARKS: That’s my question. May 1 interrupt?
We -- my constituents In New York say they were cut off.

MR. BONNER: Okay.

THE COURT: Okay. Hang on one second. Let us try to
re —-- thank you, Mr. Sparks. One of the advantages of

technology 1s we’ve had this happen before, that somebody sends
a text or an e-mail. Okay. Hang tight, Mr. Bonner. We have a
number of people on the phone --

MR. BONNER: Okay.

THE COURT: -- because of the iInterest, so let us try
to -- thank you, Mr. Sparks. We’ll see 1T we can reconnect
everybody.

(Connecting to CourtCall)
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THE COURT: Mr. Sparks, 1f you would either text or
e-mail whoever you heard from to see i1If they are now getting --

MR. SPARKS: 1 suggest everyone else does the same.

THE COURT: Okay. All right, Mr. Bonner. You
started to say?

MR. BONNER: Yes. I would like to, before 1 leave
today, 1 came from Wisconsin down here. | would like to know
at least a set date and time that they can deal with this
matter because they built this property, my house on the wrong
property, and then since that time they’ve sent this -- the
note and everything to a Green Tree, and these people from
Green Tree have constantly harassed, threatened, come iIn, move
this house, and then to sell 1t to someone else. And that’s my
property and I would like a clear deed to my property. They
didn”t build 1t where they promised to build it, and 1 paid for
that property for several years thinking 1t was sitting right.
Come to find out It was sitting wrong.

I sent the Court a copy of the survey. And I would
like my property back, and I want this matter settled. 1°m
tired of these people calling me iIn Wisconsin, threatening me
that they’re going to come in and move the house back on my
property where it should have been, and then sell 1t to someone
else. These are treacherous people, and this matter needs to
be resolved.

THE COURT: Mr. Bonner, I know exactly how you feel
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and what you’re going through. |1 used to represent individuals
like you 20-plus years ago when 1 used to represent
individuals, besides the fact that on my regular days | deal
with individuals like you who owe home mortgages and are paying
for their vehicles. A Walter Energy case iIs not an everyday
occurrence. Cases like yours are an everyday occurrence, and
I’m sorry that you are having such trouble. 1 will tell you
that unfortunately the state of the consumer mortgage industry,
hard stories like yours are way more common than we would all
like to admit, but they are. In terms of you would like a
specific day and time for this to be resolved, I don”t want to
discourage you, but I have to tell you that on several
occasions | have asked Walter Energy’s lawyer if he could tell
me this or that, and he would say to me to be honest, Judge,
we’re just not there yet. |1 would say to you that they are
fighting so many fires, there are so many hundreds of thousands
of i1ssues and people that they are dealing with, 1 know how
many hours 1 have invested since this case was filed on July
the 15th. There are many more of them than there are of me,
but they are dealing with many more issues than 1. And I will
tell you that if they have put in, each of them, one tenth of
the time that 1 have, they are sleeping little and they are
working seven days a week as hard and fast as they can.

I would love to give you an answer and send you back

to Wisconsin with a day and time when we are going to resolve
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your issue, and I am very sorry to tell you I just don’t think
that’s possible today. They have got to deal with the bigger
issues. We have coal mines that are operating. You’ve heard
-- we’ve got people here from the Department of Justice, people
here from West Virginia, here from Alabama mining folks. IT
they don’t operate those mines correctly, safely, and like
they’re supposed to, A, we could have miners hurt, B, we could
have all sorts of pollution and other problems. They’ve got to
deal with all of those issues fTirst.

So the answer is | don’t know when we’re going to get
to your issue. 1 don’t know 1f your issue will ever be
resolved to your liking. But it’s not going to happen today.

MR. BONNER: 1 understand.

THE COURT: Mr. Darby?

MR. DARBY: Your Honor, 1 don’t want to belabor this,

but just in hopes of bringing clarity, this gentleman, his

claim i1s not against the debtor. It’s Jim Walter Homes. Jim
Walter Homes has no assets. It sold its assets to Walter
Investment Management Company -- Corporation in 2009. The

debtors and that entity are not the same, and we’re, iIn fact,
we’re pursuing each other. So this gentleman’s problem,
unfortunately, is with Walter Investment Management
Corporation, which 1s not Walter Energy and i1t’s not the debtor
In these cases.

So 1 apologize for the confusion. Jim Walter Homes
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IS a debtor, but i1t has no assets. This property and all of
the problems and claims associated with 1t were sold to a third
party in 2009 and are not in front of this Court.

THE COURT: So what he’s essentially saying, Mr.
Bonner, is back In 2009 the entity that built your home sold
all of 1ts assets to some other big company, and that big
company 1s really who you need to pursue as opposed to Jim
Walter Homes. It is still a name, has no money, has no assets,
no bank account, and is not operating. So I think you need to
pursue and see if you can figure out who those folks are and
whether or not you have a claim against them.

MR. BONNER: 1 understand, Your Honor, but in 2011
their attorney called me and asked 1f I would just pay them so
much money and call i1t a day.

THE COURT: Mr. Bonner, that may have been some
entity with a name very similar to Jim Walter, but it would not
have been this Jim Walter. 1t was probably this Walter
Investment Corporation, or whatever it’s called. If you would
like that specific name, Mr. Watson, 1If you could perhaps write
down the full and complete name of that entity and provide that
to Mr. Bonner, and perhaps wherever their home base 1is,
whatever city i1t’s located iIn?

MR. WATSON: 1”11 do that, Your Honor. If the call
he got was from Green Tree --

MR. BONNER: 1 received information from the Court to
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be here.

MR. WATSON: That was because Jim Walter Homes call
the people who had potential claims for identifying --

THE COURT: Perhaps the Court in Florida? This Cou
would have had no -- there would have been nothing from this
Court In 2011. This case did not exist here iIn this court iIn
2011, Mr. Bonner.

MR. BONNER: The only way 1 knew about being here
today 1s communication from the Bankruptcy Court.

THE COURT: And that would have been since July of
2015.

MR. BONNER: Yes.

THE COURT: Not in -- and trust me, there are
hundreds of thousands of people who are getting notices from
these cases every day. It doesn’t mean they’re all going to
get anything or entitled to anything. |1 don’t want to cut yo
off, Mr. Bonner, but I think your avenue that you need to
pursue Is somewhere else.

MR. BONNER: I understand. 1 was saying that an
attorney from General Home contacted me in 2011.

MR. WATSON: Your Honor, 1’1l -- if it pleases the
Court, 1’11 go talk to Mr. Bonner outside and see 1If we can -
I can help him.

THE COURT: 1 would appreciate that, Mr. Watson.

MR. BONNER: Thank you so much.
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THE COURT: Thank you, Mr. Bonner. Okay. Mr. Lynch,
I know you have an individual objection, but 1 don’t know that
you have received all the pleadings. But as | understand the
pleading that was filed by the debtor, the reply yesterday, the
response from the debtor is that whatever claims you have,
whatever obligation you think there is, that is not part of the
sale, and whatever i1t is you think you may be entitled to,
again, like Ms. Craig, unimpacted, whether the sale goes
through or the sale doesn’t go through, is that a fair
representation, Mr. Darby?

MR. DARBY: Yes, Your Honor. That’s correct.

THE COURT: So I’m trying to get sort of this sorted
out with some of you towards the beginning of this hearing, so
ifT you want to stay you’re more than welcome. This i1s an open
public proceeding. |If you don’t want to stay, that’s fine.

But whatever happens to you is not going to be impacted whether
I approve the sale or disapprove the sale.

MR. LYNCH: Can I be heard just for maybe one minute,
Your Honor?

THE COURT: Yes. And 1’ve already read everything.

I understand you’re a former V.P. and you claim they didn’t pay
your severance, yackety, yackety. 1°ve read 1t. Trust me.
I’ve read every pleading that every person has filed.

MR. LYNCH: Thank you, Your Honor. 1 appreciate

that. Now, my only concern, until this morning I was under the
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impression that my agreement was going to be assumed and
assigned. 1 learned that that’s not going to be the case now.
And like, 1 think, some of the other parties my concern now Is

will there be sufficient assets in the existing Walter Energy
after the sale to be able to provide the compensation that’s
due under the severance payment?

THE COURT: I will say to you that based on my
experience In Chapter 11 cases in 20-plus years most of you
will probably get -- not get paid. If anything at all, 1t will
be small. There are too many of you with too many claims.
There’s too much money owed and not enough money coming in.
That’s why this i1s Bankruptcy Court. So, 1 wouldn’t sit at
home watching the mailbox. Does that answer your question?
And that comes from me, not the debtors’ representation or
anybody else’s. That’s based solely on my experience in
Chapter 11 cases. |If they had plenty of money they wouldn’t be
a customer of mine.

MR. LYNCH: Okay. All right.

THE COURT: Thank you, sir.

MR. LYNCH: Thank you, Your Honor.

THE COURT: 1 appreciate your coming. Let’s see who
else 1 have that may want -- 1 think | have addressed those --
is there anybody else that has any questions or issues before
Ms. Levine goes next? Ms. Levine?

MS. LEVINE: Thank you, Your Honor. Briefly, Your
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Honor .

THE COURT: Ms. Levine, I will remind you, you are --
I know you’re going to find this shocking and amazing, but
you’re a little soft spoken.

MS. LEVINE: Okay.

THE COURT: So if you would, please be sure, because
I want to protect the record as well as 1 want to be sure that
we all hear everything.

MS. LEVINE: Thank you. Is that better?

THE COURT: Yes.

MS. LEVINE: Your Honor, just briefly. The UMWA
obviously would like to see a successful sale of the mines and
an ongoing business operation 1t that were what -- 1f that were
what was being presented to the Court today, but we would
respectfully submit that the motion as presented should be
denied or at best is premature.

We would respectfully submit that at the -- following
the hearing on the 1113 and 1114 motions Your Honor made
substantial findings with regard to the fact that 1t was your
view that this was the best opportunity for protecting jobs and
for moving forward.

We would note that the very day that Your Honor’s
opinion was issued Mine 4 was i1dled and over 300 miners were
sent home. We would respectfully submit that there continues

to be a painting of the UMWA as simply trying to use objections
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to create leverage. That, Your Honor, is not true. What we
really want more than anything else i1s a successful conclusion
to these Chapter 11 cases, but what we’re being -- but we’re
not. We’re not being part of that process.

We would respectfully submit that the APA does not
provide anywhere expressly for the continued operations of the
mines. It doesn’t actually contain financing. It doesn’t
actually contain any indication of whether any of the current
miners will receive jobs post-closing. And what we actually
saw following the 1113 and 1114 was a substantial reduction in
the workforce, and a lot of discussion with regard to further
idling of the mines.

One of the things that debtors” counsel said during
the opening is that i1if the Court approves the sale today, then
there will be discussions with regard to DIP financing to get
through to a closing.

Your Honor, this is a credit bid by the lenders who
have been involved In this case since July 15th. They should
be In court today with actual disclosure of what the financing
is, of whether i1t’s committed, of what the financing terms are,
of whether and to what extent the $100 million dollars of
assumed obligations, or actually the $185 million of assumed
obligations can and will be paid. And in addition to that,
Your Honor -- too soft?

And in addition to that, Your Honor, the idea that
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this 1s not a sub rosa plan is belied by the facts. The
official committee gets distributions or treatment as the
result of a closing of the sale. The non-union retirees get
treatment as the result of a closing of the sale. The only
group -- the KERP was implemented and gets treatment In order
to arguably facilitate and then as a result of the closing of
the sale. The only disenfranchised group, Your Honor, are the
existing -- i1s the existing miner workforce, and those
retirees.

And we would respectfully submit that 1f we were at
least in a plan process, or at least In a sale process with
disclosure of the go forward business opportunity and business
plan we would have an understanding of the feasibility of the
transaction. The i1dea that if we have a closing we preserve
jobs or we preserve economics for the community doesn’t exist
without appropriate financing, and frankly doesn’t exist for
the actual employee creditors of these debtors without an
opportunity to know that they, like the other selected
constituents, would participate iIn that post-closing. Thank
you, Your Honor.

THE COURT: Ms. Levine, if I could just ask you a
hypothetical question. And this i1s not your first time to be
Iin cases such as this one, 1f the motion were denied what do
you see would happen? What do you think would happen?

MS. LEVINE: Your Honor, I would respectfully submit
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that the first thing that -- 1 don’t know. That would be up to
the lenders, and they would make a choice. It would be one of

a number of possible scenarios, and I1°m sure as I’m sitting
here today 1°m not thinking of all of them. But either they
would get their financing in place fast, which I know these
lenders would have the ability to do if they really thought
that that was what they wanted to do because they’ve been iIn
this case since July 15th. They know the assets. They’ve been
working on the business plan. And I would respectfully submit
that 1f they really needed to be here today with projections
and financing In place that they would do that.

Or Your Honor would convert, and there would be stay
relief motions and/or other motions to preserve the collateral,
which would be another way of putting on the table quickly
exactly how the financing would get played in order to make the
assets viable.

What we keep on hearing is that there’s this $30
million threshold, and when you hit that number we’re going to
pour cement down the mines, but nobody has actually stood up
here and said yes, we’re actually pouring cement down the
mines. And what -- and the discussion that we haven’t really
had 1s what 1t costs to idle the mines and how long those mines
would be i1dled, and who gets to work in those mines, if
anybody, 1f iIn fact they come back on line.

So all we’re saying, Your Honor, is that what we’d
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like to see i1Is a path forward that provides certainty to the
people that are currently working on the mines either with
regard to an ability to go back to work, or to at least
understand 1f 1t’s over that i1t’s over. But to say that under
363 they’ve met their burden, which is really the question
that’s before the Court, by showing up with an asset purchase
agreement that does not by its own terms require the continued
operations of the mines, require that the mines not be shut
down, require that the mines not be idled, and frankly by its
own terms iIs subject to a financing contingency which 1f Your
Honor hasn’t heard yet you’ll probably hear through the course
of the testimony, is likely not to be done until some time 1iIn
mid-February i1s not really the certainty that i1s being
presented. And what we did hear at the 1113 and at the 1114 1is
that you absolutely had to enter those orders because that was
the only way to move forward constructively with the rest of
this Chapter 11 case.

And, Your Honor, following the entry of that order we
stayed at the negotiating table while those miners were fired.
So we would respectfully submit that while it appears that this
is a difficult case, and we’re not arguing that it’s not, the
path that i1t’s going down right now, quite frankly, Is just
disproportionately unfair to the most disenfranchised group of
creditors before this Court. Thank you.

THE COURT: Anyone else? Mr. Darby or Mr. Brimmage,
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anything else to add, or are we ready to call our first
witness?

MR. DARBY: Your Honor, 1 believe we’re ready to call
our witnesses.

THE COURT: All right. |It’s about 10:20. Do you all
want to take a quick break before we start with the witnesses?

MR. DARBY: We could. Or Mr. Zelin’s testimony is
not lengthy, so the other way to do i1t is to have him at least
start his testimony?

THE COURT: 1t’s up to you all.

MR. DARBY: Okay. The debtors would like to call
Steve Zelin as our first witness.

STEVEN MARK ZELIN, DEBTORS” WITNESS, SWORN

COURT CLERK: Please state your name and address for
the record?

MR. ZELIN: Steven Mark Zelin. 22 Bonnie Briar Lane,
Larchmont, New York.

DIRECT EXAMINATION
BY MR. ARFFA:

Q Good morning, Mr. Zelin.
A Good morning.
Q You have testified here twice before, including three

weeks ago at the 1113 and 1114 hearing, correct?
A Yes.

Q Okay. So I°m not going to repeat in full your background
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qualifications. Could you just remind everyone by whom are you

currently employed?

A A firm called PJT Partners.

Q And what’s your position there?

A I am a partner In the firm’s Restructuring and Special
Situations Group.

Q And what kind of work do you do?

A I advise companies creditors acquire in all sorts of
distressed transactions, both in Chapter 11 and outside of
Chapter 11.

Q And how long have you been doing that work?

A Since 1988, for about 27 years.

Q Were you and your firm retained to work on this matter for

Walter Energy?

A Yes.

Q And when was that?

A In February of 2015.

Q And have you been working on i1t continuously since then,

up to today?

A Yes.

Q Mr. Zelin, 1°d like to update -- use your testimony to
update the Court as to two subjects, the first being the cash
position of the company, and the second being the marketing
efforts. Both are topics on which you’ve testified before.

Why don’t we start with updating on the cash position? If yo
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could turn to Tab 1 of your binder?
A I have 1t.
Q And what i1s that document? Here. There’s a blow up of it
which 1°m also going to show. What i1s that document?
A This 1s an updated version of the chart that was presented
to the Court at the hearing on December 15th which just
summarizes the debtors” actual cash positions since its filed
the Chapter 11 in July, and then has a projection of that cash
position into the end of March -- through the end of March
under two separate scenarios, one In which the debtors continue
to get the benefit of the deferral of adequate protection,
which 1s the bluish dashed line, and then one in which the
debtors do not get the benefit of the deferral of adequate
protection, which is the darker line -- dashed line down below.
Q Just to establish the background for the document, who
prepared that document?
A This was prepared by colleagues of mine at PGT with the
assistance of both the debtors, i1ts management, and colleagues
from AlixPartners.
Q Thank you. 1 think you explained what the blue, solid,
and then dashed line is. Could you remind the Court, what is
the dashed red line across?
A The dashed red line is the $30 million number that 1
testified to. It’s the debtor’s estimate of how much cash 1t

would need to safely shut down the mines in the event that
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there 1s no alternative to finance the operations. And so
while the debtor would still have $30 million, in essence
that’s the point where the debtor would have to change what its
plans are and go and move to shut down the mines. So we cannot
see cash dip below $30 million.

Q So looking at -- using the chart, if you read 1t, what was
the debtors” total actual cash balance as of the petition date?
A Approximately $200 million.

Q And what was the last actual cash figure reported by the
company as of -- for the end of December?

A When this chart was prepared as of December 26th the
actual cash balance was approximately $94 million.

Q And based on the projections how much cash i1s projected to
exist at the debtors this week?

A As of the end of this week we would expect to have
approximately $75 million.

Q And at the beginning is it approximately --

A $84 million.

Q -- 847

A That was the estimate then.

Q Okay. Have you done anything to verify whether those
projections are, in fact, accurate with the company this week?
A We -- 1 just inquired as to what the actual cash balance
was as of the end of day Monday, close of business Monday, and

it was approximately 85.5 million, so slightly higher, but
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consistent with the $84 million on the chart.
Q And based on that fact and the projections, how much
longer will 1t be before the debtors” cash balance hits the 30
million threshold? And you can describe under each contingency
you’ve described.
A On the scenario which the debtors continue to get the
benefit of the deferrals of adequate protection we would expect
to -- our cash balances to drop to $30 million by that first --
by that second week In February.
Q And what 1f the lenders do not defer the adequate
protection payments?
A Then we would expect the debtors” cash balance to
deteriorate to $30 within the next week to ten days.
Q Mr. Zelin, now turning to efforts to sell the debtors’
assets. You testified at the 1113/1114 hearing about the
efforts PJT had made to date to market the debtors” assets,
correct?
A Yes.
Q Why don”t you just briefly summarize the efforts that were
made up to that hearing, please?
A As was agreed to and required pursuant to the
restructuring support agreement that was entered into at the
beginning of the case, as of August 19th we began to make phone
calls to third parties, in excess of 80 third parties who we

thought would have an interest in some or all of the debtors’
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assets, not just the underground mines, but any and all assets
of the debtors. In anticipation of making those phone calls we
embark upon an internal process which is consistent with every
other asset sale process. We prepare information and direct
memorandums, teasers, establish data rooms, and otherwise get
the company prepared to embark upon a sales process. And since
the 19th we have been out Into the market looking for buyers
for all of the debtors” assets, including the underground
Alabama mines.

Q And when did that process begin?

A We started making phone calls on the 19th of August.

Q Okay. What -- can you summarize what has occurred in the
sales and marketing process since the last hearing three weeks
ago?

A So we continued since | was here in court last to engage
with third parties who have interest, expressed interest iIn the
debtors” assets. Actually those parties iIncreased, a number of
new parties joined the process. We have actually created some
momentum with certain of the debtors’ assets, in particular the
Walter Coke assets, and some of the West Virginia assets. So
as a result we recommended and the company has extended the bid
deadline for select assets, including Walter Coke and West
Virginia to next week on January 12th. The deadline for those
assets had been January 4th, this past Monday. For the balance

of the assets, In particular the core assets, the core
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underground Alabama mines, as well as some of the related
assets we preserved the deadline for the auction as of this
past Monday at 12 noon.

Q Then let’s talk about what happened on Monday. If you can
flip to Tab 2? What is that in your binder? It’s titled
Exhibit A to Bidding Procedures. What is that document?
A This was an exhibit that was attached to the bidding
procedures. In order to facilitate the sale of the assets
pursuant to the bidding process that was approved by the Court
we organized the assets iInto what we refer to as lots, Lots 1
through 9, as a way of just giving the market guidance as to
how we would like the market to bid, or evaluate their iInterest
in the various assets.
Q So can you describe what are the -- and what’s the
significance of the shading there, that light blue shading
versus the white for different lots?
A The version | have in my book actually doesn’t have
shading, but I think I know what’s intended to be shaded, so I
can go from memory, if that’s okay?

(Laughter)
Q Okay. Or 1’11 give you mine. How about that?
A Thank you. So, the blue shaded lots, Lots Number 1, 2, 5,
6 and 7 represent those assets for which the bid deadline
remained January 4th. To put i1t in other terms, Lot Number 1

where the core iIs -- what we call the core acquired assets, or
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the Alabama underground mines and related assets, Lot Number 2,
Blue Creek, is contiguous land that one day could be mined, but
has not yet been mined. And Lots Number 5, 6 and 7, the
remaining three shaded blue lots are just unmined land and
mineral Interests that exist both in Louisiana, Alabama and
West Virginia that have not been mined but for which the bid
deadline was retained as January 4th.

By definition the unshaded lots, Lots Number 3, 4, 8
and 9, are the assets for which the lots -- 1°m sorry, the
deadline was extended as 1 described a few minutes ago to
January 12th, and they are predominantly Lot 3, which are the
West Virginia mines, and Lot Number 9, which are the Walter
Coke assets, and them some other miscellaneous assets In Lots
Number 4 and 8. So again, the unshaded lots are -- the bids
for those have been deferred until January 12th and we continue
to have active iInterest iIn those assets.

Q And the core acquired assets as i1t’s listed here on the
exhibit or the Alabama underground coal operations, that
deadline remained at Monday?

A Monday. Yes.

Q Correct. Okay. How many additional bids other than --
put aside the asset purchase agreement and the potential
purchase by the -- by Coal Acquisition, apart from that how
many additional bids did you receive for the Alabama

underground coal operations?
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A We received no bids for the underground coal operations,
Lots Number 1 and Number 2.
Q On Monday did you receive any bids for any other property?
A Yes, we did.
Q And what did you receive?
A We received three bids. We received one bid for Lot
Number 5, one bid for Lot Number 6, and we actually received a
third bid for Lots Number 5, 6 and 7, as well as Lot Number 8.
It was a joint bid for all four of those lots. So even though
Lot 8, the bid deadline for that was extended until next week,
the bid that we received from this party included the three
lots, 5, 6 and 7, as well as Lot Number 8.
Q And what, 1f anything, did you do to determine whether
those bids were conforming with the bid procedures?
A None of those bids were actually conforming in that they
all received after the 12 noon deadline -- did not have APAs,
did not have the required deposit, so they did not meet the
definition of a conforming bid that was agreed to as part of
the bidding procedures.
Q Despite that what did you do with the bids?
A well --
Q What happens with the bids thereafter?
A You know, as i1s often the case, because the bids came in,
we did not only circulate them to the various consultation

parties that were required to receive the bids when they arise,
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so that included the various creditors” committees in the case
and their advisors, to the first lien lenders and their
advisors, to the trustees, and 1 believe to the unions, as
well, but those parties are defined iIn the bid procedures
order, so the consultation parties received copies of the bids,
but we also spent a fair amount of time evaluating those bids
and understanding what the value of those bids were relative to
the value of those assets that were in our judgment implicit iIn
the overall Coal Acquisition Corporation transaction, the APA
that’s of interest or being discussed today.

We actually had conversations with Coal Acquisition
to get their view of those bids. The debtors concluded,
management concluded that those bids for a number of reasons
including their value and their ability to be executed quickly
was not anywhere near as --

Q -- favorable.

A Favorable. Thank you -- favorable to the Coal Acquisition
bids for those particular assets. Coal Acquisition agreed with
that analysis. We actually reached out to each of the parties
who had submitted bids, informed them of our decision and our
views. And none of those parties expressed their willingness
to actually increase the value of their bid, change their
purchase or engage further on the transactions, understood that
their bids therefore would not be selected as the new winning

bid or stalking horse bid for those assets.
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And with that conversation, we opened the auction
yesterday at 10 a.m. as required and informed those who showed
up to the auction that in our judgment the Coal Acquisition bid
for those assets was still the highest and best offer for those
assets and concluded the auction by declaring Coal Acquisition
corporation not only the winning bidder for Lots 5, 6, and 7,
but also for Lots 1 and 2 which were the core underground
Alabama operations.
Q And is 1t your view as advisor to the debtors that the
Coal Acquisition bid remains the highest and best bidder?
A Yes.
Q Let me call your attention, if you go to Tab 3 to just to
summarize then all the work. Just tell --

MR. ARFFA: I don’t think we have a book for that,
Your Honor.
Q Why don”t you just turn to Tab 3 then which Is -- what 1s
Tab 37
A Tab 3 1s an updated version of the chart that was again
presented back in December, just summarizing the status of the
number of parties that we had reached out too and the various
levels of iInterest that we have received.
Q Sorry to interrupt. We do have a blow up of that, so let
me put that up. What does that chart represent?
A Again, 1t’s an updated version of the chart that we

presented at the December 15th hearing which summarizes the
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activity with respect -- the interest in each of the various
groups of assets that we had put out for market and the status
as of Monday for those assets for which bids were received.

Q Who prepared this chart?

A It was prepared by PJT.

Q So let’s go through 1t from the left. How many contacts
all together up to today has PJT made in efforts to obtain
buyers for the assets of the debtors?

A Eighty-nine.

Q And how many NDAs were signed?
A Twenty-six.
Q And 1 guess there’s a number that -- for the number that

were withdrawn or expressions of interest that were
withdrawn, how many indications ultimately of interest were

received In the assets other than the Alabama underground coal

operations?
A Fifteen indications of interest were received.
Q Okay. And then how many formal bids were received on

assets beyond the Alabama underground coal operations?

A We received three -- the three actual iIndications or bids
that were received on Monday that 1 described earlier.

Q And looking at the last column, other than Coal
Acquisition were any other bids for the Alabama underground
coal operations received?

A There were no bids.
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Q So there i1s no bidder other than Coal Acquisition for
those mines?
A That’s correct.
Q In terms of the -- i1s the sale -- 1 understand that there

are certain assets, you mentioned West Virginia for example and
Walter Coke that are not before the Court at this time and
there’s a deadline for those that’s been moved. Does the sale
-- does the process with respect to those assets iIn anyway
affect, or hold up, or delay the sale of the underground coal
operations pursuant to the APA?
A No.
Q In light of the result of the auction and the company’s
current cash position, what Is your recommendation to the
company as i1ts -- to the debtors as their financial advisor?
A It’s our view and advice that the pursuit and the closing
of the sale provides the debtors with the greatest opportunity
to maximize the value of theilr business as a going concern.
Absent the sale, the debtors would have no choice without --
but to move to safely shut down the mines as i1ts cash position
continues to deteriorate.
Q Thank you, Mr. Zelin. 1 have no further questions.

THE COURT: Mr. Brimmage?

MR. BRIMMAGE: Yes, Your Honor.

THE COURT: 1 sort of do all the proponents of the

motion first and then 1 come to the objecting parties.
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CROSS EXAMINATION
BY MR. BRIMMAGE:

Q Good morning, Mr. Zelin.
A Good morning.
Q 1’11 be brief. You’ve had a lot of experience with the

various representatives on behalf of the Steering Committee and
Coal Acquisition, correct?

A Yes.

Q Negotiating the APA, right?

A Yes.

Q The sale process, the whole thing, right?

A Yes.

Q Do you have an opinion on whether or not the
representatives of the Steering Committee and Coal Acquisition

have acted in good faith regarding the entire process?

A Yes.
Q Can you tell us what that i1s?
A I believe they have acted in good faith.
Q Thank you.
MR. ARFFA: Your Honor, if I may -- I’m sorry, |
apologize, I forgot to move into evidence the exhibits that 1

used that’s the Tabs 1, 2, 3 of the binder, cash balance, the
exhibit to the bidding procedures, and the sale process and
results.

THE COURT: Any objection to admission of Tabs 1, 2,
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3 1n the notebook?

UNIDENTIFIED ATTORNEY: No objection from the Funds,
Your Honor.

THE COURT: Thank you.

UNIDENTIFIED ATTORNEY: No objection, Your Honor.

THE COURT: Thank you all. 1711 mark those three in.

MR. ARFFA: And one last thing, just so the record’s
complete, we had submitted declarations with the reply papers
that has to do with the valuation of the unsecured, initially
unsecured assets. We would like to make sure that’s part of
the record here as well.

THE COURT: Anybody have any objection to the
declarations -- there were two declarations attached to the
reply filed by the debtor yesterday afternoon. | think they
are already a part of the record. |1 think the Court can take
judicial notice of them, but does anybody have any objection to
them being specifically a part of this record?

UNIDENTIFIED ATTORNEY: No objection from the Funds,
Your Honor.

THE COURT: Thank you.

UNIDENTIFIED ATTORNEY: No, Your Honor.

THE COURT: Thank you.

MR. ARFFA: Thank you, Judge.

THE COURT: So noted. Now, Mr. Willett, do you want

to go next?
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MR. WILLETT: Good morning, Your Honor. And thank

you for allowing my tardy pro hac motion.

CROSS EXAMINATION
BY MR. WILLETT:
Q Good morning, Mr. Zelin.
A Good morning.
Q Let’s go back to Exhibit 1, this chart. And 1 want to
focus -- we’ve had some questions and some statements this
morning about the timing. So I wanted to focus on that first.
The red line, that’s the $30 million line that you discussed in
direct examination, right?
A Yes.
Q $30 million is your estimate of what it costs to close the

mines forever, right?

A To safely shut down the mines, yes.

Q To pour concrete down them?

A Whatever i1t takes to shut down the mines safely.

Q And those mines are the collateral of the first lien

lenders who back Coal Acquisition, right?

A Yes.

Q So you would be pouring concrete down their collateral if
that happens, right?

A Yes.

Q Okay. Now Mr. -- 1 think 1t was Mr. Darby earlier this

morning said when the counsel were discussing the 14 day stay
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iT Judge Mitchell were to allow the motion said we need to get
to an expeditious closing before we run out of cash, that’s a
paraphrase. 1t’s a fact though that you will not get to
closing before you run out of cash whatever happens, right?

A The closing date as | understand i1t is targeted for the
end of February. And the debtors’ projected cash balances iIn
either scenario would fall below $30 million before the end of
February.

Q So at a point in time -- let’s suppose for the moment that
the Court allows the motion and enters an order but there
hasn’t been a closing yet, right?

A That’s correct.

Q And there are conditions, there are contingencies to
closing, are there not?

A I believe there are, yes.

Q Among them, the buyer has to satisfy you that i1t’s
obtained bonds, so-called reclamation bonds, right?

A 1’d have to go back and look at the APA, but the
conditions are spelled out in the APA.

Q Okay. And the buyer itself is entitled not to close iIf
it’s unable to obtain the necessary permits to operate the
mines, right?

A IT the permits aren’t obtained, the buyer I don’t think
would be able to close.

Q Right. And we won”’t know when your dotted blue lines
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cross the $30 million threshold, we won’t know whether they’ve
obtained those permits yet?

A We’ll know at the time whether they have or have not.

Q I’m sorry. 1t is quite possible, in fact 1t’s likely that
you’ll cross the $30 million threshold before they’ve obtained
the permits?

A Again, as | testified, 1 don”t know when the permits will
be obtained, but the target i1s for the closing to occur at the
end of February.

Q Right.

A It’s possible therefore that the closing might not have
occurred by the time cash balances fall below the $30 million
number .

Q And so the first lien lenders at a time when they have not
closed are going to have to provide money to the debtor in
order to prevent you putting concrete iIn their collateral,
right?

A And in fact, we are In conversations with the lenders to
provide such financing.

Q And they’ve already expressed a willingness to do that,
haven’t they?

A They have expressed -- subject to certain conditions being
met, they have expressed a willingness.

Q Okay. So there was a question from the Court earlier

about you know what -- again what the timing, what happens i1f
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the motion weren’t allowed. But i1s 1t fair to say that under
all circumstances, whether the motion is allowed, whether it’s
not allowed, the lenders are going to reach a point when they
have to provide capital to prevent you from putting concrete in
the mines before they own them?

A What I know as the debtors” advisor is that if the sale is
approved, a going concern -- and the ability to preserve a
going concern is maximized. And what I do know is that the
lenders have expressed a willingness to finance the company
subsequent to the approval of the sale. | do not know what the
lenders will do 1f the sale 1s not approved. They may decide
this 1s no longer worth the effort. 1[1°m not going to sit here
and take that chance. What I do know is I can obtain financing
and move the company to a sale transaction that maximizes the
option to preserve jobs and preserve value. That’s what 1
know. I’m not going to speculate what the lenders will do if

the sale 1s approved.

Q Okay .

A I can only know what the lenders will do once the sale is
approved.

Q I don’t want to cut you of, Mr. Zelin, are you finished?
A For now.

Q Because 1 think I asked you a different question. Isn’t

it a fact that before whatever happens today, before they

actually own these mines, the first lien lenders are going to
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reach the point when they have to fund cash into the debtor or
you will have no choice but to put concrete into the mines?

A I think 1 answered that question. What I know is that the
lenders understand they have to finance the company. They have
told us that they will finance the company if the sale is
approved. What 1 do not know is whether they will finance that
company 1f the sale 1s not approved. And that’s a game of
chicken that Mr. Brimmage referred to earlier that 1°m not

prepared to play.

Q Right.
A We have a sale transaction that will maximize the going
concern value of the business. It will result In financing be

offered to the debtors. That will keep the debtors’ cash
balance above the 30 million so the mines can be operated post-
closing. That’s what 1 know.

Q Now the post -- you talk about the end of February. It’s
actually February 29th that the parties are projecting for a
closing, right?

As a target, yes.

And that date i1tself is subject to an extension?

Yes.

How far can i1t be extended if the parties agree?

Another 30 -- to the end of March --

Right.

> O » O r»r O >

-— 1T there are certain regulatory conditions that have
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not been met.
Q All right. And so if there -- 1T we don’t resolve Coal
Act disputes either because there’s an order that satisfies
everyone or there’s no other ruling that resolves the issue,
there’s no way that a sale order is going to reach closing iIn

January, isn’t that fair?

A I’m not too sure 1 understand.

Q Strike that. 1711 ask it again.

A Sure.

Q Whatever happens today, you’re not going to be able to

close the sale i1n January, right?

A I believe that to be the case.
Q And you might not close the sale iIn February?
A That’s the target date. But there are reasons why i1t

might extent into March, that’s correct.

Q So 1f there were to be some dispute about the Coal Act
that carried on after today, i1t’s not going to interfere with
the closing as long as i1t takes place in January, right?

A I don”’t think -- you’re a smarter lawyer than I am because

I’m not a lawyer, but I’m not too sure --

Q I think that’s setting the bar kind of low, isn’t I1t?
(Laughter)
A I’m not too sure 1 understand your question. When you say

that there’s a dispute with the Coal Act, as I understand the

order, the order requires the assets to be acquired free and
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clear.
Q Right. And if there were --
A So there should be no -- if the Court finds in i1ts
judgment to issue that order, that’s the order that the lenders

or Coal Acquisition i1s requiring to move forward with the

closing. |If the order i1s not entered iIn a way that satisfies
Coal Acquisition Corporation, I don’t know that there’ll be a
closing.

Q Right. But i1f the order is entered in a way that does
satisfty them, that perhaps doesn’t satisfy some other people iIn
the room, there’s a little time to proceed with stays and other
remedies with regard to that before you would ever get to a

closing anyway?

A That 1s well above my expertise --
Q Okay .
A -— 1n terms of what will happen 1f the parties who are not

happy with the Court’s ruling, what they will do and what the

times are. 1°m not prepared to answer that question.
Q Okay. Now talking of the lenders themselves and their own
motivations here, 1 think we heard earlier today that today the

debtor loses money on a cash flow basis, right?

A Yes.

Q Has that always been true during the Chapter 11 case?

A Yes.

Q Okay. Now 1f we go back to your chart, Exhibit 1, between
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the petition date and approximately October 19th or 20th, it
looks like the debtor had lost -- had moved down from about

$200 million in cash to about 120, is that right?

A I think that’s about right, yes.

Q Okay. Now you and 1 met yesterday for a deposition,
right?

A We did.

Q And one of the little iInteresting facts we explored

yesterday was that on October 19th, Kohlberg, Kravis, and
Roberts, one of the members of the Steering Committee signed up
a confi order in order to see some information, right?

A Yes. [It’s not a confi order, it’s a confidentiality
agreement.

Q Right. And iIn that agreement was a notation that they
were still waiting to close on buying some more first lien
debt, right?

A I believe that’s true.

Q So they knew that they would be buying first lien debt iIn
a company that had lost money, right?

A Yes.

Q $80 million over the course of the case, right?

A Yes.

Q And at that point, mid-October, the only thing people were
talking about anymore was a sale, right?

A Yes.
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Q But they had no assurance of any Coal Act relief In such a
sale at the time they bought that debt?
A They had no assurance that the sale would actually occur
at all.
Q Right. 1It’s also the case that all of the first lien
lenders, not just Kohlberg, Kravis, and Roberts, have twice
agreed to defer adequate protection payments, right?
A I don’t know that twice i1s right, but are we saying at
that point In time?
Q No, no, no, sir. |1 mean before today.
A Before today. 1 think there have been a number of
payments that have been due before today that have been
deferred. 1 don’t know If it’s just two. |1 think 1t may be
more than two.
Q Okay. They have agreed to defer all of their adequate
protection payments?
A For the last few months, yes.
Q Okay. And when they agreed to defer those payments, of
course they had a collateral iInterest In the mines at that
time, right?
A Yes.
Q But they had no assurance of getting any Coal Act relief,
isn’t that right?
A Again, they had no assurance that anything would happen.

Q They’ve also had discussions with you where they’ve
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expressed willingness, subject to the contingencies you
mentioned, to provide a DIP loan to get you past a sale order
and into a closing, right?

A You’re saying as of what date?

Q I’m saying you’ve been having recent conversations to
address the point we discussed earlier, which i1s that you will
run out of cash before you get to the closing?

A Yes.

Q And they’ve expressed a willingness to provide that
capital, correct?

A The first lien group, the existing first lien group has
expressed a willingness to provide that capital.

Q Okay. And -- but they, at the time of your discussions
where they expressed that willingness, they didn’t have any
assurance of getting any Coal Act relief from the Court, did
they?

A Well, again, while we’ve had discussions and negotiations
around such a financing, the willingness to enter into that
financing was in essence conditioned upon the Court entering an
order in a form and substance satisfactory to Coal Acquisition
Corporation and the lenders that would lead to the ultimate
sale of the assets.

Q Right.

A So the willingness to finance the company only occurs if

an order i1s entered that meets their satisfaction. One of the
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requirements i1s that the Court find that Coal Acquisition will
not be bound by certain obligations including Coal Act
obligations.

Q All right. That’s certainly --

A So the financing really doesn”t come until they are aware
of the outcome.

Q My question though is simpler. They have engaged in these
negotiations with you at a time when It remains uncertain
whether they will ultimately get that relief?

A But they will not give us the money until they do.

Q That’s what they say, right?
A I believe them.
Q But whatever they say -- well, Mr. Zelin --
THE COURT: 1 think therein lies the basic issue that

we talked about at the 1113, 1114 motion is who believes whom.

MR. WILLETT: Well --

THE COURT: But thank you for sharing that, Mr.
Zelin.

(Laughter)

Q Whatever they say --

THE WITNESS: Whatever 1 can do to help, Your Honor.
Q Whatever they say and whatever they believe, those mines
will be their collateral, the thing that supports the chance of
them ultimately getting a return on their investment, right?

A Yes.
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Q Since the 1113, 1114 proceedings, has the debtor made any
analysis of what Coal Act compliance would cost going forward?
A I do not know. 1°ve not seen one.
Q IT one had been prepared, it’s likely that you would have
seen i1t, right?
A I might have. There are people who are certainly
smarter about coal than I am who are more intimately involved.
I’m sure 1t would have been shared, but 1 haven’t seen
anything.
Q But you have see, for example, a list of all of the i1tems
that the buyer proposes to assume, right?
A Yes.
Q And so a number of those i1tems -- I think I’ve seen a
number in the range of $185 million that they total to, right?
A That sounds about right.
Q Nobody has looked at the Coal Act obligations to say,
well, how much more or less would they be 1If we added that to
the 185 million?
A I think there are employees of the company and third party
advisors and lawyers that the company has hired that are very
familiar with what the Coal Act obligation costs are. So
that’s not a number that is not unknown to people iInside the
company and I believe the third parties outside the company.
Q But 1t”’s not known to you?

A I have not spent a lot of time looking at the -- recently
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looking at the Coal Act dollars. 1 don’t know that i1t’s
millions of dollars, but I don’t have the exact number.

MR. WILLETT: Your Honor, may I have just a moment?
THE COURT: Sure.
Q Thank you, Mr. Zelin.
MR. WILLETT: Thank you, Your Honor.
THE COURT: Thank you.

CROSS EXAMINATION

BY MS. LEVINE:

Q Good morning, Mr. Zelin.
A Good morning.
Q Just briefly. In the asset purchase agreement, there’s no

provision that requires Coal Acquisition to hire any amount of
the employees, correct?

A Not that 1°m aware of.

Q Okay. But 1t’s not unusual iIn an asset purchase agreement
that you fire all of the employees right before the closing
with the right to rehire them immediately after the closing to
protect yourself against certain claims, correct?

A I’m not too sure 1 follow that question.

Q Well, ordinarily when you do an asset purchase agreement
one of the things that the purchaser considers is whether and
to what extent they want to hire the workforce, correct?

A Yes.

Q And one of the things they also consider is whether they
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hire the workforce by just assuming the workforce as of the
closing or whether they take the workforce after that workforce
has been terminated and then rehired, correct?

A I’m not too sure 1 understand the sequence. What I
understand the case to be here is that Coal Acquisition iIs iIn
the negotiations with the mine workers --

Q No, no, what --

A -— on the terms upon which they’d be prepared to offer
employment by Coal Acquisition to the mine workers.

Q My question actually is directed towards your general
experience In Investment banking and doing mergers and
acquisitions iIn these asset purchase agreements generally.

A Okay .

Q As a general matter when you negotiate an asset purchase
agreement one of the things that you look to i1s whether and to
what extent the purchaser is going to want the existing
workforce, correct?

A Correct.

Q And when you do that one of the things you look at is
under what terms and conditions will the new purchaser take the
existing workforce, correct?

A Yes.

Q And one of the things that purchasers often look at is
whether and to what extent there are existing employment

agreements and benefit plans and other things and then you
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draft the asset purchase agreement to make sure that the
purchaser, to the extent they want the workforce, has the
ability to take the employees without some of the liabilities,
correct?

A Yes, they’ll determine which employees and which contracts
they want in general, that’s correct.

Q And that’s part of your negotiation leading up to the
signing the of asset purchase agreement, correct?

A Ordinarily, yes.

Q In this case is there -- is it your understanding that
they’re going to be taking some of the existing miners
post-closing?

A All that I understand i1s that Coal Acquisition would like
to employ the miners, but under terms and conditions that make
sense for the overall viability of the enterprise and that
there are ongoing negotiations with the miners and their
representatives around the terms in which Coal Acquisition will
be comfortable employing those miners post-closing of the
transaction.

Q When did you become aware that the debtors intended to
idle Mine 4?

A I believe a public Warn Act notice was filed about the
potential for 1dling Mine 4. 1 don’t recall the exact date,
but I think 1t was iIn September or October. So, the Warn Act

notice for Mine 4 1 think was made public earlier in the fall.
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Q Right. But isn’t it not uncommon In 363 transactions to
issue Warn Act notices prophylactically so that you have the

option, but not the obligation to terminate employees?

A I don”t recall the exact -- but 1 believe the Warn Act
notice --

Q Generally. 1°m not talking about this particular case.

A Well, I don”t know what’s general. The debtor had issued

a Warn Act notice before it actually executed the APA.

Q And they did it with regard to all the other mines as
well, correct?

A I —- they may have. 1 just don’t recall.

Q So they’ve issued Warn Act notices with regard to every
single one of their miner employees?

A I don’t know If they’ve done 1t. Mine 7 East is still
operating today from my understanding. |1 don’t know i1f they’ve
issued a Warn Act notice for Mine 7 East. 1 don’t recall.

Q Is 1t your understanding that the debtor intends to
continue to -- that Coal Acquisition intends to continue
operating all of Mine 7 post-closing?

A I don”’t know what the Coal Acquisition Corp.’s intentions
are. What 1 do know is that their intentions to negotiate with
the mine workers to come upon terms that would allow the mines
to cooperate profitably 1s a going concern. Those negotiations
are ongoing. 1 don’t know exactly what Coal Acquisition

Corporation’s intentions are, but that’s part of, | assume, the
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discussions going on now between the mine workers and al
Acquisition.

Q I understand that you want to get into evidence that there
are ongoing negotiations. We got that.

A That’s not my intent.

Q That’s not my question.

A That’s not my intent though.

Q Obviously, 1If those negotiations were successful you and 1
wouldn”t be chatting right now. So, my question is this -- and
1’11 be blunt.

A Sure.

Q How many miners do you expect will be employed at Mine 7

post-closing?

A I do not know.
MR. ARFFA: Judge, I’m just going to -- 1°ve allowed
the testimony so far, but at some point-- I mean, you’re asking

the wrong person. She’s asking someone who iIs not the buyer.

THE COURT: 1 understand that, Mr. Arffa, but with
all due respect, Mr. Zelin is a very sophisticated witness and
he seems to be handling --

MR. ARFFA: He 1is.

THE COURT: -- the questions just fine.

MS. LEVINE: Your Honor, just in response to the
objection. 1It’s the debtor’s motion and one of the things

that the debtor is saying to the Court --
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THE COURT: You don’t need to respond. 1 don’t have
a problem with the questions you’re asking, Ms. Levine, but
thank you anyway.
Q Have you seen a go forward -- have you seen post-closing
projections for Coal Acquisition?
A Not prepared by Coal Acquisition, no.
Q Have you seen post-closing projections for Coal
Acquisition prepared by anybody else, prepared by Lazard,
prepared by Alix, prepared by you?
A Just to be clear, the company has prepared projections for
all of 2016 and beyond based upon the operations. That’s the
company’s projections. | have not seen anything prepared by
Coal Acquisition.
Q Do you have any understanding with regard to what Coal

Acquisition’s business plan is post-closing?

A To be In the mining business.
Q Have you seen financing in -- well, the asset purchase
agreement has a -- does not have a financing condition per se,

but based upon your testimony today i1t’s our understanding that
the -- i1In order to close there has to be financing in place and
that’s not expected to occur until, at the earliest, the end of
February, correct?

A Well, the lenders are In negotiations with the debtors
about providing a DIP financing which will be finalized I think

in the next few days subsequent to the hearing on the sale
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motion. That financing iIs being provided by parties who will
be the ultimate owners of Coal Acquisition as well.

Q That’s not my question. The question is to close, to
close on the APA --

A Oh, I°m sorry.

Q -- 1s that conditioned on post-closing financing being iIn
place?

A Monies will be required to close the APA, yes.

Q Have you seen a commitment letter with regard to that
financing --

A I have not.

Q -— 1n order to allow that closing to happen?

A I have not.

Q Have you seen loan documents that would iIndicate that the

debtors and Coal Acquisition would be ready to close with

financing in place?

A I have not.
Q Who”s i1nvolved in those negotiations, do you know?
A When you say negotiations, you mean with respect to the

DIP financing?

Q No, with -- i1n other words, you’re the debtor’s investment
banker, correct?

A Yes.

Q And one of the things you’re here talking about is the

fact that you think that this particular asset purchase
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agreement iIs In the best interest of the debtor estates?
A Yes.
Q And I’m assuming one of the reasons why you believe that
IS because you believe that i1t can close?
A Yes.
Q And one of the things that’s necessary for i1t to close 1is

for there to be financing In place at the time of the closing,

correct?
A Yes.
Q And 1n order for it to close successfully i1t has to be

able to fund the assumed liabilities and probably some
operations post-closing, correct?

A Well, all the assumed liabilities won’t be funded day one,
they” 1l be assumed and funded in the ordinary course, but it
has to have the resources to meet the cash requirements to
close, yes.

Q Right. And based upon the charts and all of the lines
below the red dotted line that we’ve been talking about,
without additional funding i1t would not be able to meet those

obligations, correct?

A Correct.

Q And as we sit here today there i1s no financing commitment,
correct?

A Well, there is evidence though of the -- in my judgment

the owners of Coal have had the ability to finance i1t and we’ve
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seen evidence of that already In the discussions around the DIP
financing. So there’s nothing sitting here today that gives me
any concern that the lenders won’t -- that Coal Acquisition,
excuse me, won’t be ready with the financing to close when 1t’s

time to close, subject to all of the other conditions being

met.

Q 1’1l try again. Have you seen a commitment letter?
A For a DIP financing, yes.

Q Have you seen a commitment letter that will fund the

closing of the asset purchase agreement?
A I have not.
Q Have you seen loan documents that would provide the
financing necessary to fund the closing of the asset purchase
agreement?
A I have not.

MS. LEVINE: Thank you. No further questions, Your
Honor .

THE COURT: Thank you.

MR. WILLETT: Your Honor, I’m sorry, | did have one
as a result of what we just heard.

CROSS EXAMINATION

BY MR. WILLETT:

Q Mr. Zelin, you have seen a commitment letter for the DIP
facility?
A A draft of a commitment letter, yes.
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What”’s the amount of the commitment?
It’s a $50 million financing.

Five zero?

> O >» QO

Five zero.

MR. WILLETT: Thank you.

MR. BARRETT: Your Honor, Kevin Barrett again for the
State of West Virginia. And 1°m gong to openly risk asking the
wrong questions of the wrong person, but 1711 try.

CROSS EXAMINATION
BY MR. BARRETT:
Q Mr. Zelin, are you familiar with the debtor’s operations

in West Virginia in particular?

A Generally, yes.

Q Okay. Do they have any current operations in West
Virginia?

A They do have mines, but they’re on idle right now.

Q They are i1dled. Are they doing -- performing reclamation

on those sites?

A I do not know 1f they’re performing -- they’re maintaining
the sites, but I don’t know 1If they’re performing reclamation.
Q Okay. Do you have any i1dea of the number of sites in
which they’re performing reclamation?

A Well, there are two sites -- predominantly two sites up iIn
West Virginia --

Q Okay .
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A -- that are currently in i1dle.
Q Okay. Do you have any sense of the ongoing reclamation

costs that are associated with those two sites?

A I have seen estimates of what it would take to reclaim
those sites. 1 just don’t recall the numbers sitting here
today.

Q And is that full reclamation or is that just the ongoing

maintenance reclamation?

A I believe i1t’s full reclamation.
Q Any sense of that number i1s i1t --
A I can see the schedule where that number was listed. |1

just don’t have a memory of It right now.
Q Okay. Do you have any idea whether there are any ongoing

water treatment operations at these two sites?

A I don”t recall.

Q And no 1dea of the current costs of water treatment on
those sites, |1 guess?

A I do not know.

Q Do you know what happens to the West Virginia permits

after the sale?

A Well, we -- as you know, we are in the process of
marketing the West Virginia assets and there could be a
potential buyer for those assets that submits an APA next week.
What I do know under the APA i1s that if the sale were to close

Coal Acquisition Corporation Is assuming the reclamation
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obligations and will fund the reclamation of the environmental
obligations and will fund the closing -- the proper closing of
those mines, 1If there is no other buyer for those mines.

Q Understood.

MR. BARRETT: But -- and maybe this is really way too
technical for this witness, Your Honor.
Q But the question is on the permits. Do you know what
happens to the permits? They’re not going with Coal
Acquisition, we understand that. Where are they going? Are
they going to be transferred to a wind-down trust? Are they
going to remain in Walter as an entity? Any idea of what is
happening with the permits themselves?
A It’s not an issue | focused on.
Q Okay. Are you familiar with the concept of the wind-down
trust that’s to be put In --
A Yes. In general, yes.
Q Do you know what obligations are going to be dealt with iIn
the wind-down trust?
A From what I -- the current assets of the West Virginia
business will be transferred into the trust -- iInto a trust and
those proceeds are going to be used to invest iIn the successful
wind-down and reclamation of the West Virginia mines, again to
the extent that there is no third party buyer who’s willing to
assume those obligations.

Q Do you have any understanding as to what the available
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assets will be 1In the wind-down trust?
A I think it’s In excess of -- well, I may be calling it the
wrong term. There is a schedule that shows what the dollar
amount that’s going into that wind-down trust, but there are --
will be in excess of $20 million or so of cash available to
finance the wind-down. Are we talking about the West Virginia
assets or --
Q Yes.
A Okay, yes.
Q That’s all we care about.
A There are other trusts as well that are being established.
That will go to fund the reclamation and the wind-down of the
West Virginia operations.
Q So your understanding is that there are going to be $20
million of assets that are available to perform that
reclamation?
A I believe that’s the current AR inventory balance, plus
there’s also some surety bonds as well that may be available. 1
think there are some AR iIn inventory that will be available to
fund the West Virginia wind-down.
Q Okay. And am 1 correct that there’s $3 million that’s
going to be provided by Coal Acquisition and go into the
wind-down trust?
A There are approximately $8.4 million of total payments

that are being made that will be allocated to the various
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trusts to wind down the remaining operations of the debtors to
the extent assets remain behind as a result of the -- after the
closing of the sale.

Q I’m obviously concerned only about the West Virginia wind-

down trust.

A Right.
Q Do you have any sense of how much of that --
A I don’t -- again, 1 may be misunderstanding terms. Money

IS going to be set aside to reclaim and wind down the West
Virginia operations. There’s a schedule that shows the dollar
amount that’s expected to go Into those trusts.

Q Okay .

MR. ARFFA: Judge, just for -- 1°m sorry to
interrupt, but just for Your Honor’s information and for the
information of the gentlemen from West Virginia, the next
witness, Mr. Mesterharm, will be testifying about the money
going into the trust.

MR. BARRETT: Excellent. Okay. So I think 1 will
cut through and perhaps finish. Let me ask you this. 1Is he
going to be prepared to testify as to the surety bond
financing?

MR. ARFFA: Yes.

MR. BARRETT: Okay. Your Honor, 1 think 1 can finish
with this witness and wait for the next.

THE COURT: Thank you, Mr. Barrett.
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BARRETT: Thank you, Your Honor.
E COURT: Any other cross examination of Mr. Zelin?
(No audible response)
E COURT: Any redirect of Mr. Zelin?
ARFFA: No, Your Honor.
E COURT: No.
BRIMMAGE: Your Honor, may I have one moment?
E COURT: Sure, Mr. Brimmage.
RECROSS EXAMINATION

BY MR. BRIMMAGE:

Q Mr. Zel
could. You
planning to
sale order,
A Yes.

Q You’re
A No.

Q Okay .
right?

A That’s
Q Okay .
be aware of?
A That’s
Q Wouldn”
A Would d

in, just a couple of followup questions, if I

were asked questions about what Coal Acquisition is

do in doing -- in plans for the Court entering a
correct?
not really involved in that process, are you?

That’s the representatives of Coal Acquisition,

correct.

So there might be things going on that you wouldn’t

correct.
t surprise you?

efinitely not surprise me.
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Q Okay. One of those things, you recall the Court entering
the bid procedures order, do you recall that?
A Yes.
MR. BRIMMAGE: And I don’t have the docket number,
Your Honor. We were looking for 1t. 1 didn’t find it In time.

But i1t’s iIn the record somewhere.
Q Do you recall, and if you don’t that’s okay -- do you
recall as part of the bid procedures order there was a
requirement to provide adequate --

MR. ARFFA: It’s Docket Number 1119.

MR. BRIMMAGE: Thank you, Mr. Arffa.
Q Do you recall that there was a requirement for a filing
regarding adequate assurance, does that ring a bell at all?
A It does, Vyes.
Q Okay. And do you -- are you aware that yesterday by the
deadline i1n that order that Coal Acquisition did, in fact, file
the adequate assurance filings that were required In the order?
A I was not aware.
Q Okay. You haven’t seen the sources and uses of cash that
were filed yesterday?
A I did not see them.

Q Okay. And again that wouldn’t be part of your deal

because that’s looking forward, right, after the sale?
A Sure, yes.
Q Okay. And i1f there was a balance sheet included in that
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you wouldn’t have seen that either?
A I have not seen that.

MR. BRIMMAGE: Okay. Pass the witness, Your Honor.

THE COURT: Thank you. Any other questions of Mr.
Zelin at this point?

(No audible response)

THE COURT: Mr. Zelin, are you planning to stay iIn
case anybody has questions later today?

THE WITNESS: 1 am, Your Honor.

THE COURT: Okay. You may step down. You all want
to take a break before we call the next witness?

MR. ARFFA: Sure.

THE COURT: All right, let’s take about a ten minute
break until 11:25. How long will that witness take, do you
think, Mr. Arffa?

MR. ARFFA: He may be a little bit longer, but not
too much longer than Mr. Zelin.

THE COURT: AIll right. So my question would be
timing wise do you want to do his direct then take a lunch
break then let him come back and do the cross examination after
lunch?

UNIDENTIFIED ATTORNEY: Your Honor, 1 don’t think
there will be a lot of cross examination.

THE COURT: All right. Well then let’s just wait and

see. And have you all reviewed the funds red line order? |
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know i1t was handed to you. | don’t know that any one of you
has had a chance to look at it.

UNIDENTIFIED ATTORNEY: We’re looking at 1t, Your
Honor .
THE COURT: Okay. Thank you.
(Recess)
MR. ARFFA: The debtor would now like to call Jim
Mesterharm as their next witness.
JAMES ALLAN MESTERHARM, DEBTOR”S WITNESS, SWORN
COURTROOM DEPUTY: Please state your name and
address for the record.
THE WITNESS: James Allan Mesterharm, 960 Eastwood
Road, Glencoe, Illinois.
THE COURT: Mr. Mesterharm, 1 know you have testified

before, but i1f you would spell your name one more time for the

record, please.

THE WITNESS: Sure. M-e-s-t-e-r-h-a-r-m.

THE COURT: Thank you.

DIRECT EXAMINATION

BY MR. ARFFA:
Q And, Mr. Mesterharm, you testified in this court a few
weeks ago 1In connection with the debtor’s KERP motion, correct?
A That 1s correct.
Q Okay. 1°m not again going to go through your full

background and qualifications, but just to remind everyone, by
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whom are you currently employed?

A I am employed by the consulting firm AlixPartners.
Q And what’s your position there?
A I’m a managing director and I°m co-head of the firm’s

turnaround and restructuring services practice for the
Americas.

Q And what do you do in that position?

A I’m a managing director. |1 work on a variety of cases,
manage the group, and assist companies In working through
restructuring programs as part of my normal assignments.

Q And how long have you been assisting clients with respect
to restructuring services?

A I1°’ve been with AlixPartners a little over 19 years and
prior to that was with Ernst & Young providing similar
consulting services for about six years.

Q Are you currently a CPA?

A I passed the CPA exam.

Q Have you and AlixPartners been retained by Walter Energy
in connection with this proceeding?

Yes.

And when were you first retained?

We started working for Walter back in March of 2015.

And are you still retained today?

Yes, we are.

o > O r O F

And can you describe just generally what kind of work you
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and your firm have performed for Walter Energy and the other
debtors?

A Sure. My colleagues and 1 involved In the assignment have
been iInvolved In assisting the company to prepare for a Chapter
11 filing, so things like assisting with the preparation of the
financial support for motions. For the first day motions we
assisted the company for things like cutoff for their pre and
post-petition balance sheet, bankruptcy reporting, the --
managing the claims process, maintaining -- building and
maintaining the company’s cash flow forecast, have assisted
with a variety of other ad hoc analyses, including assisting
with the negotiations of the APA with the -- with Coal
Acquisition.

Q Speaking of the APA, can you turn to Tab 1 of your exhibit
binder there, what i1s that document?

A It’s the APA between Coal Acquisition and Walter Energy.

Q And are you familiar with this APA?

A I1’m generally familiar with it.

Q In particular, are you familiar with the provisions of the
asset purchase agreement that concerned the liabilities that
the buyer has committed to assume under the APA and the trust
the buyer has agreed to fund?

A Yes, 1 am generally familiar.

Q And what role did you and AlixPartners play in the

negotiations over those provisions?
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A We were part of the negotiating team working with the
company In the negotiations with Coal Acquisition to help
determine which liabilities they would assume as well as the
basis for trusts that we -- the sellers felt needed to be
funded to cover certain costs as well as had responsibility for
estimating what the potential costs could be of those
liabilities as well as the needs for the trusts.
Q And 1f you could -- 1 could ask you to turn to Tab 2 in
the binder, that’s a chart. 1°ve put a blowup version of that
on the easel to the right, but if you could just describe
generally what i1s the chart that’s at Tab 27?
A The chart is a summary of the liabilities assumed and
funding obligations agreed to by the buyer under the asset
purchase agreement.
Q Okay. And who prepared that chart?
A It’s prepared by my team.
Q Okay. So 1°m going to walk through -- we’re going to
spend your testimony walking through the chart. 1t’s divided
up Into three areas. 1°d like to just start with what is this
first block on top?
A It 1s the assumed liabilities related to the acquired
assets.
Q Okay. And the column entitled APA Section, what’s that?
A It’s intended to indicate the section of the APA related

to the specific type of liability issued or identified to the
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left.
Q And the final column, estimated costs, what is that?
A That was our estimate of what the costs of that liability
would be based on a variety of assumptions.
Q And In terms of the estimated costs for the liabilities
the buyer has agreed to assume as to the acquired assets, are

those fixed figures iIn the APA, the estimated costs on the

right?
A No, these numbers do not show up in the APA, specifically
these are estimates. 1t’s my understanding that they’re taking

the liability no matter what i1t is.

Q So if 1t turns out the costs are greater than the
estimates you prepared, what Is your understanding of what
happens?

A That they would be taking them higher or lower.

Q Coal Acquisition?
A Coal Acquisition, yes.
Q So let’s go through these now one at a time. What are the

cure costs?

A Cure costs are the costs associated with how the buyer has
the option to have certain contracts assumed and assigned and
they have agreed to fund the costs associated with curing those
contracts to enable them to be assumed and assigned.

Q And actually, 1f you -- and that’s where in the APA?

A Section 2.3(b).
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Q And 1f you’d look at -- just to show how these all work,
ifT you go to the Tab 3, what i1s that?
A It’s a callout from section 2.3 of the APA indicating
which liabilities were assumed and 2.3(b) i1s that all cure
costs are to be assumed and then further there’s the definition
of what cure costs means.
Q And the estimate, what was your estimate or AlixPartners’
estimate for the total cure costs being assumed by the buyer
with respect to the acquired assets?
A Eight point six million dollars.
Q And how did you arrive at that figure?
A We went through a process of reviewing all the contracts
related to the operating assets that they were acquiring and
looked at which of those contracts were ones that we felt that
the buyer would want to have assumed for the ongoing operations
of the business and these are the pre-petition costs
outstanding related to those contracts that would need to be
paid to cure those contracts or our estimation of them. There
may be post-petition amounts outstanding under those contracts,
but those are getting paid in the ordinary course.
Q And again, what i1s your understanding 1f i1t turns out the
cure costs are higher than your estimate of 8.6 million?
A Whatever contracts they want to assume and have assigned
they’re going to pay the cure costs for them no matter what

that 1s or under operation of law they can’t be assumed and

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 109 of 215

Mesterharm - Direct/Arffa 108
assigned 1s my understanding.
Q What’s your understanding of the -- what i1s the next i1tem,
what does that represent, pre-close Steering Committee
professional fees?
A Under the cash collateral order the debtors are obligated
to pay the professional fees of the Steering Committee, so the
firms like Akin Gump, Lazard and among others, and this is the
estimate of what would be outstanding as of a close date around
the end of February, including any back-end completion fees
owed to any of the advisors of the Steering Committee.
Q And 1 think you testified this was an obligation of the
buyers, but what’s your -- but Is i1t your understanding under
the APA, 1s -- I’m sorry, but this i1s currently an obligation
of the debtors, but is i1t your understanding under the APA that
the buyer i1s assuming that liability?
A That 1s correct.
Q Okay. And what is your estimate of the costs of those
fees?
A Nine point five million dollars.
Q And, again, is that cap on what the buyer will pay?
A It 1s not a cap.
Q What 1s the next item, post-petition trade accounts
payable, what does that represent?
A Really the next two i1tems, post-petition trade accounts

payable and accrued post-petition operating expenses, are both
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the amount of trade support that the company has gotten or
bills that have not been submitted yet, but the company has
received services for from a variety of trade suppliers to the
company for goods and services, power, transportation services,
other sorts of services to operate the business.

Q And the buyer has agreed to assume those liabilities as
well under the APA?

A That 1s correct.

Q Okay. And what is your estimate of the cost of those
liabilities?

A The post-petition trade i1s estimated to be 13.4 million
and the accrued post-petition operating expenses 6.8 million.
Q And the next i1tem is titled accrued post-petition taxes,
what are those?

A Under the APA certailn taxes are beilng assumed by the
buyer, those relate to either taxes that i1f they are not paid
could give rise to a lien on assets or they are taxes that if
unpaid could trigger personal liability for directors and
officers or some form of responsible person for the company.
Q And what 1s your estimate for the cost of those taxes?
A Related to the assumed assets, 2.4 million.

Q And that’s something, again, the buyer has agreed to
assume under the APA?

A That 1s correct.

Q Black lung liabilities, what does that item represent?
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A That represents the company’s estimate of i1ts black lung
liability related to the assumed assets.
Q Okay. Let’s look at that one In a little more detail. |If
you go to Tab 4 titled asset purchase agreement assumed
liabilities black lung, can you describe what that chart
represents?
A Again, 1t’s again a blowout of the APA of Section 2.3
assumed liabilities, Sub (d)(2) says that all -- any and all
black lung liability is an assumed liability. And further in
the definitions, black lung assumed liabilities means all black
lung liabilities of the seller, whether now existing or

hereafter arising, and all black lung liability of the buyer

arising after the closing.

Q And black lung liability i1s defined, as well?

A Yeah.

Q And that includes any liability or benefit obligations
related to black lung claims and benefits, correct?

A That’s correct.

Q And what was your estimate for the black lung liabilities
the buyer i1s assuming that are associated with the acquired
assets?

A Eighteen point seven million dollars.

Q How did you arrive at that figure?

A That’s an estimate based on actuarial analyses the company

does. They have a liability on their books that they maintain
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and they have an actuary on an annual basis review the accrual,
the reserve, to make sure i1t’s sufficient. 1It’s based on a
combination of current obligations that the company i1s aware of
as well as potential anticipated based on i1ts actuarial
estimates that could be triggered by the workforce that the
company has employed.

Q The next category is reclamation obligations, what are
those?

A This 1s -- 1n short form on their books 1t’s referred to
as ARO. It’s the retirement obligations associated with the
assets that are triggered by mining up -- mining operations.
It’s the cost of reclaiming the land back to its pre-mined
state In accordance with its permits.

Q And that i1s where iIn the APA?

A Section 2.3(g) related to the assumed or the acquired
assets.
Q And just to show that to everyone can you flip under Tab 1

to Page 29 of the APA, which i1s the assumed liability section,
that’s 2.3(g), which you just referred to, and can you point
out what you’re referring to in the chart there?

A On Page 29, 2.3(g) says all liabilities of the seller to
the extent arising out of or related to the transferred
permits, including all liabilities for reclamation and
post-mining and post-gas well operating liabilities.

Q And this i1s just with -- so far with respect to the assets
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there the buyer is acquiring under the APA, correct?
A That’s correct.
Q Okay. And what’s your estimate for that amount, for the
reclamation obligations being assumed by the buyer?
A Thirty-seven point one million dollars.
Q Okay. And 1 think you explained how you came to those.
A It’s also an accounting estimate that the company does
based on evaluating the requirements under the permits for how
they would have to reclaim the properties.
Q So what 1s the total estimated cost for the liabilities —-
sorry, what is the total estimated cost that you have estimated
for the liabilities the buyer is assuming In connection with
the acquired assets?
A The estimated cost of these liabilities is $96.5 million.
Q And that’s all being assumed by the buyer?
A All being assumed by Coal Acquisition.
Q And 1s that a cap again or a ceiling?
A No, It is not.
Q Now let’s turn to the middle portion of the chart titles
assumed liabilities non-core assets, can you explain what that
represents?
A These are liabilities related to assets that the -- that
Coal Acquisition 1s not buying, but nonetheless the fact that
they’re not buying them, we got them to agree to assume those

liabilities, as well.
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Q Could you just describe generally what are these assets
that the buyer is not buying and yet they’re assuming
liabilities as to?
A These are primarily the West Virginia mining assets of the
company as well as certain non-core Alabama assets not related
to the core operations in Jim Walter Resources of Mines 4 and
7.
Q So now let’s talk about what are the net reclamation
obligations with respect to the non-core assets, what are
those?
A In this case these are shown net of surety bonds that
exist outstanding to cover those bonds, so there is 14.2
million of reclamation costs associated with the non-core
assets that is iIn excess of the surety bonds.
Q So to be clear, what is 1t that the buyers agreed to
assume in this regard in Section 2.3(m), with respect to the
reclamation obligations of non-core assets?
A I believe the buyer has agreed to assume that In the event
there 1s no other buyer of those assets that they would assume
any reclamation costs that exceed the bonds posted to secure
that reclamation activity.
Q What provision is that i1n?
A Two point three (m).
Q IT you go to the last tab there, Tab 5 In your binder, can

you describe what that document i1s?
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A Again, 1t’s another callout from the APA of Section 2.3,
which 1s the assumed liability section, and 2.3(mn) spells out
what 1 just said in more legal language here, but that the
buyers are assuming the -- if there is no other acquirer who
assumed those reclamation liabilities that the buyer will step
in and cover any excess that exists over the surety bonds.
Q So let’s be clear about that, 1f there 1s another buyer
for West Virginia what happens as you understand it?
A IT there 1s another buyer who assumes those liabilities,
which would be likely 1f a buyer is buying 1t to operate i1t as
a mining property, then i1f that occurred then this wouldn’t --
this provision would not apply. They wouldn”t put up the money
because somebody else would have taken it on.
Q And 1T there i1sn’t another buyer what happens?
A IT there 1sn”t another buyer and there is reclamation
costs that are required to be funded that to the extent those
costs exceed the bonds which have been posted with the
permitting authorities that Coal Acquisition Company would be
on the hook for any costs In excess of those surety bonds.
Q Well, you’ve been saying In excess of those bonds. What
would -- what 1s your understanding as to what would happen i1f
there’s some problem with those bonds and they’re not able to
obtain the benefit of those bonds?
A My understanding would be i1f the bonds didn’t pay out for

whatever reason that Copal Acquisition would still be on the
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hook for all of the costs them.
Q Okay. And how much i1s your estimate of the net
reclamation obligations the buyer is assuming in case of the
non-core assets, such as West Virginia?
A Fourteen point two million.
Q Okay. Again, iIs that a cap?
A I do not believe it to be a cap.
Q And how did you arrive at that figure?
A Again, 1t was based on the company’s internal reporting of
its ARO liabilities, which were generated by the use of third
party consultants and then internal engineering resources of
the company, scheduling out the various activities related to
closure to be In compliance with the permits, those costs are
oftentimes spread over time, and then we looked at what were
the bonds associated with those permits and just did a simple
subtraction exercise.
Q Okay. And to the best of your knowledge, are the debtors
still attempting to sell the West Virginia and other non-core
assets the buyer i1s not acquiring?
A Yes, 1t’s my understanding that the debtors are still
marketing those assets and that there i1s iInterest iIn them.
Q Let’s go to the next item, technical professionals
reclamation, what does that represent?
A Under the APA the reclamation activities related to the

properties have both direct and indirect reclamation costs that
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would require third party support. This represents the third
party support related to the Alabama properties that in the
event they’re not sold, those spare Alabama properties 1
referred to, that the buyer has agree to assume those

liabilities.

Q And what’s your estimate for that?

A One point five million dollars.

Q And what’s the basis for that estimate?

A Same analyses that the company prepares on the cost of

reclamation and the assumed third party technical consultants

they would require to assist In that effort.

Q What’s the next i1tem, accrued post-petition taxes?
A These are accrued post-petition taxes related to the
non-core, non-acquired assets. In this case it does not refer

to the secured taxes, which are only related to the acquired
assets, but this does pick up taxes that if left unpaid would
trigger a potential liability of an officer, director or
responsible party of the seller.

Q And as you understand i1t under the APA, the buyer agreed

to assume those?

A Yes.

Q And what’s your estimate for those taxes?

A One million dollars.

Q Okay. And the last i1tem under assumed liabilities,

non-core assets that are the black lung liabilities, what are
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those?
A As discussed before about the acquired assets, this is the
black lung liabilities associated with the non-acquired assets
that they’ve also agreed under 2.3(d). It was any and all. It
didn’t have a qualification as to whether 1t was related to
only acquired or non-acquired, it was all, so it was the
component related to the non-acquired assets.
Q And what’s your estimate for the cost of the black lung

liabilities associated with the non-core assets?

A Four pint one million dollars.

Q And that’s something else the buyer has agreed to assume
in the APA?

A Yes.

Q So what’s your total for the assumed liabilities the

buyer’s agreed to assume under the APA with respect to non-core
assets i1t iIs not acquiring?

A Twenty point eight million dollars.

Q And so what’s your estimate of the total assumed
liabilities?

A Roughly a hundred and seventeen million.

Q Finally, there’s a section at the bottom of the chart
called trust funding, what is that?

A In addition to liabilities that the buyer agreed to
assume, we also got the buyer to agree to funs certain trusts

to help cover liabilities of the debtors.
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Q Okay. And what was the i1dea behind requiring these
trusts?
A The feeling was that there would be -- if there were
assets that were not acquired, that there would be activities
that needed to be done to attempt to wrap up what is left of
Walter Energy and that the company would need some funding to
assist with that.
Q So the first trust listed i1Is the wind-down trust. What 1is
that?
A It 1s the trust that’s established to provide for
assistance In supervising, managing and completing closure of

assets that are not acquired.

Q Can you give the Court a sense of what kind of costs are
in there?
A It Includes estimated costs of a trustee, of trustee

professionals, of technical professionals related to the
closure, in particular the West Virginia operations, as well as
the -- some estimate of labor costs of employees that might
need to be kept for a brief period of time to help liquidate
any assets that are left behind 1n a small contingency.

Q Now that one, the 8.4 million figure for that trust, is
that one a fixed amount that’s established iIn the APA?

A That is a fixed amount. It is made up of two payments,
one payment of $3 million, which is called the wind-down trust

amount, I believe, and then a payment of 5.4 million, which is
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called cash considerations. The sum of the two get to the 8.4.
Q But again, that’s all to be contributed by the buyer?
A Yes.
Q Okay. And by the way, why is there an asterisk | see next

to that number?

A Because some of those costs identified have been
identified as they’re defined in the wind-down trust. You
know, there could be -- some of those dollars could be also
covering some of these things that are assumed, so there’s some
possibility that i1t’s not additive, that some of It is
potentially duplicative, I think a very small portion. And the
other point i1s that 1f the buyer -- the buyer retained the
right to assume all of the technical professional fees related
to West Virginia as well and 1f they do they get to reduce this

amount from 8.4 by $3 million. But that’s just a movement of

the liability from one they’re funding into the trust versus
assuming directly.

Q What 1s the nest item, payroll trust?

A That’s the estimated payroll that would exist as of the
closing date for all active employees, the wages.

Q Meaning the wages that are due as of the closing date?

A Yes.

Q Okay. And they’ve agreed to fund that?

A Correct.

Q Now that one, | assume -- how did you reach -- the number
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there 1s 6.6 million, right?

A Correct.
Q And how did you reach that number?
A Since the close date i1s not known specifically, we have

rolled forward payroll for every possible day between February
and the end of March and we picked the highest day that payroll
could possibly be and we added a ten percent cushion on to it.
Q The next trust is the Walter Coke Trust. What i1s that?

A Walter Coke Trust. That’s established in the event the
buyers elect the Walter Coke option, which they did, which in
effect made Walter Coke a non-acquired asset, they agreed to
establish a trust to help with the closure of Walter Coke in
the event that i1t i1s not acquired by another buyer. It Is made
up of a $1.4 million cash contribution plus in this case iIn
addition to the cash they have also agreed that all of the
working capital assets of Walter Coke, which they have a lien
on, that they would contribute all of those assets into the
trust as well, so things like supplies, accounts receivable and
inventory.

Q So what’s your calculation for how much the buyer would be

funding for the Walter Coke Trust?

A Twenty-two point nine million.
Q And again, 1 think you covered this, but just to be clear,
what happens i1f another buyer -- a different buyer i1s found for

Walter Coke?
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A IT a different buyer is found then those would not need to
be -- would not -- the closure wouldn’t occur so these costs

wouldn’t exist, they wouldn’t need -- and they would likely be
buying that AR inventory and supplies, so the funding of this
trust wouldn’t need to occur.
Q And what’s the last item there, estate routine
professional fees trust and committee member indentured trustee
fee trust?
A The buyers agreed to fund a trust to cover the cost of all
the professionals of the estate, so that would include the
debtor’s professionals, i1t would include the UCC professionals,
the retiree committee professionals, the bankruptcy
administrator. All of those costs would be provided for by
this trust.

And the indentured trustee fees, as well?

The indentured trustee fees, as well, yes.

Q
A
Q And what’s your total estimate for all of those costs?
A Thirty point three million.

Q And what’s that based on?

A That’s based on a estimate of roll forward of professional
fees that we have maintained based on the activities of the
case.

Q So what’s your estimate for the total trust funding that
the buyers agreed to under the APA --

A Sixty —-
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Q -—- and again, assuming no other buyer was found for Walter
Coke?
A Sixty-eight point two million.
Q So finally, what’s your estimate of the total commitment
the buyer has made with respect to assumed liabilities and with
respect to the funding of trusts under the APA?
A Again, assuming that some of these assets are not acquired
by other third parties, assuming those liabilities are sort of
set up as the backstop, so to speak, it would be 185.5 million.
Q Just a couple follow up questions. One, there was a chart
that was used, I believe with Mr. Zelin, at the 11/13-11/14
hearing, 1t has somewhat different figures for assumed
liabilities, could you just explain for the record why some of
these numbers may be different?
A This 1s an update of that analysis and also to be more
reflective of all of the obligations that the buyer has taken
on, SO In come cases we have used revised estimates based on
newer balance sheets as a starting place, In some instances
we’ve included the liquidation value of the Walter Coke working
capital assets to indicate that that was value of the lenders
or that’s being contributed as well to support this and it also
now Includes the reclamation obligations related to the assumed
liabilities, which the prior report did not.
Q So which chart 1s more complete and up to date?

A This one.
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Q In addition to what is listed on this chart, does the
proposed sale to Coal Acquisition provide any other benefits to

other constituencies?

A Yes, 1t does.
Q What are those?
A In addition to being the -- if the sale 1s approved, being

the highest probability to maintain this business as a going
concern and maintaining employment in the community as well as,
you know, a viable customer for suppliers, this is also -- if
the sale i1s approved, this also provides a mechanism for
recovery to the unsecured creditors in the case as they receive
equity in Coal Acquisition as part of their recovery and also
the settlement with the retiree committee, non-union retiree
committee, for their funding of their trust for transition
benefits of 400,000 is funded upon the closing of this
transaction.

Q And In terms of the liabilities and trusts that are listed
on the chart, the 185 plus million, without the sale to the
debtors what would happen with respect to those liabilities and
costs?

A Well 1 think as we’ve discussed, you know, the company is
heading towards a liquidity event where we won’t have the funds
to continue to operate the business, which, you know, could
possibly then result in a liquidation of the business and under

a liquidation of the business 1t’s unlikely that any of these
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costs would be covered.
Q There’s one last item I wanted to cover. Inside the
sleeve 1 stuck a couple new exhibits, which 1°ve handed out to
other parties of iInterest. They’re both entitled i1rrevocable
standby letter of credit. Can you just describe for the record
what those are?
A These are two letters of credit that have been posted with
the 1992 Act or 1992 plan under the Coal Act. One is related
to Jim Walter Resources in the amount of 4.3 million,
approximately. The other i1s iIn regards to Taft Coal --

THE COURT: Hang on one second. |I’m wondering if
that means that just cut off again.

UNIDENTIFIED SPEAKER: Checking, Your Honor. Just
hand tight. Let’s call them back.

(Connecting to CourtCall)

UNIDENTIFIED SPEAKER: Okay. Mr. Arffa, if you could
repeat your question, please.

MR. ARFFA: Sure. 1 was just asking the witness to
describe what these two letters of credit are.
A I described the one for Jim Walter Resources as a letter
of credit that’s posted with the 1992 benefit plan and 1t is In
the amount of approximately 4.3 million. And the other is a
letter of credit posted on behalf of Taft Coal to the 1992
benefit plan in the amount of approximately 240,000.

Q And to the best of your knowledge, would those remain in
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place following the sale of the company’s assets?
A I don’t believe they’re being acquired by the buyer, so I
believe that they would remain in place. They have expiration
dates, but you know, the holder can obviously draw on it.

MR. ARFFA: No further questions for this witness. 1
do want to offer iInto evidence the five documents that were in
the binder plus the two letters of credit.

THE COURT: Okay. So we’ll mark them six and seven.

MR. ARFFA: Sure.

THE COURT: Any objection to coming into evidence
Tabs 1 through 5 plus 6 and 7, which will be marked, which are

the two letters of credit?

MR. WILLETT: No objection.

THE COURT: All right, we’ll mark them in. Thank
you.

MR. ARFFA: Thank you, Your Honor.

THE COURT: Mr. Brimmage.

CROSS EXAMINATION

BY MR. BRIMMAGE:
Q Good afternoon, Mr. Mesterharm.
A Good afternoon.
Q Marty Brimmage here on behalf of Coal Acquisition. 1 just

have a couple of questions for you on a topic that 1 talked to
Mr. Zelin about. Were you in the courtroom when Mr. Zelin was

on the stand this morning?
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A Yes, | was.
Q Okay. So you heard my questions to him about the adequate
assurance fTiling from yesterday, i1s that correct?
A Yes, 1 did.
Q Just, I’ve got a little more specifics here. Are you
aware that the bid procedures order, it’s Document Number 1119,
required by ten o’clock yesterday for Coal Acquisition to file
a description of the stalking horse -- I’m sorry -- a
description of the stalking horse purchaser and information as
to the stalking horse purchase’s ability to perform the
debtor’s obligations under the stalking horse purchaser
designed contracts, do you recall that?
A Yes, | do.

MR. BRIMMAGE: And, Your Honor, just for your
reference i1t’s Paragraph 42 of the bid procedures order.
Q And were you aware that that filing actually took place?
A Yes, | am.
Q And have you seen 1t?
A Yes, | have.
Q Okay. |If you’ve seen it you know that i1t included a

sources and uses statement, is that correct?

A That 1s correct.

Q Can you tell the Court what a sources and uses statement
1s?

A It’s a statement of a document that’s kind of the pluses
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and minuses of a transaction, so what money iIs coming in to
fund the transaction and for what costs is it going to be used.
Q Okay. And 1 know you don’t have i1t in front of you so
this 1s not a memory test, but do you recall that the courses
and uses was assuming a February 27th, 2016 closing?

A You know, 1 would have to see it to see what the date was.
Q Okay .

A I don”t recall the date.

Q Do you recall that the adequate assurance filing also had
a consolidated balance sheet?

A I do.

Q And just for the record, no offense, Your Honor, can you
tell the Court what a consolidated balance sheet i1s?

A It was a proposed or pro forma opening balance sheet of
what the company would look like upon closing of the
transaction.

Q Okay. As --

A Consolidated meaning all the legal entities aggregated
into one.

Q As of the date of closing?
A As of the date of closing.

MR. BRIMMAGE: Okay. That’s all 1 have. Thank you,
Your Honor.

THE COURT: Thank you. Mr. Willett.

MR. WILLETT: Thank you and good afternoon, Your
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Honor .
CROSS EXAMINATION

BY MR. WILLETT:
Q Good afternoon, Mr. Mesterharm.
A Good afternoon.
Q Can you just take a quick look again at Exhibit 6 and 77?
A Yes.
Q Do you understand that there i1s such a thing as an
individual employee plan, which i1s part of the debtor’s current
Coal Act obligation?
A I believe I understand that concept, yes.
Q And the two exhibits that we’re looking at, six and seven,
are standby letters of credit that secure the debtor’s
obligations for one year running from at some point under last
year under that plan?
A I’m not sure they represent one year. What I understand
iIs that there are letters of credit that are posted to the 1992
plan that in the event that the company fails to perform its
obligations and participants then become members or
beneficiaries of the “92 plan that this i1s to help cover that
cost.
Q And so by looking at the amounts of these bonds we can get
a sense of what the annual cost i1s for Coal Act compliance?
A I don’t know if the amount of these bonds represent an

annual cost or 1T 1t was to represent more than an annual cost,
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that 1 do not know.
Q Okay. Well maybe we can establish that through another
witness. But, would you agree with me that the bonds total
about $4.7 million?
A Yes.
Q And there is then an annual premium that is paid with

regard to the Coal Act of about $147,000, is that right?

A It’s about a little under 12,000 a month that the company
is currently paying In regards to the Coal Act.

Q Okay. So if -- assume for the moment that we have
evidence later that these bonds represent an annual cost, the

total all-in costs to the company for Coal Act compliance going

forward is In the range of 4.7 or eight million dollars?

A Again, I’m not -- are you saying the total liability
period?

Q I’m asking 1f we can quantify what the annual Coal Act
compliance would be -- would cost going forward from these
bonds and from your knowledge of the premium cost?

A I’m not sure 1 can because again, 1°m not sure if the 4.6
million represents an annual number or not.

Q Okay. And that would be the only guestion in your mind on
this point, right?

A Yes.

Q Now, can you turn back to Exhibit 2, your summary of the

assumed liabilities? Just a couple of quick points on these.
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The first one, the cure costs, those are costs with regard to
contracts that the buyer wants, right?
A It’s contracts that we believe the buyer should want iIn
regards to the operation of the business. They still have the
ability. The buyer has to make that decision of which
contracts they’re going to have assumed and assigned. This was
our assumption of --
Q Okay .
A -- which contracts they would take.
Q IT they don’t take any of them do they have these cure
costs?
A IT they don’t take any of them they would not have those

cure costs.
Q All right. So it’s up to them. They’ll have the cure

costs for those contracts that they think are beneficial to

them, right?
A That’s correct.
Q The trade accounts payable, 1 think you said relate to

value that’s been given by the trade to the assets that they
are buying, but not yet paid for during the course of this
case, right?

A I’m not sure if that’s what 1 said. What i1t represents 1is
these are vendors that have provided service or goods to the
company to which the company has not yet paid those bills.

Q And the services have been provided to that aspect of the
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company that’s being purchased?
A Correct.
Q On the reclamation obligations, those have to be paid iIn
order to get the permits that the buyer needs to operate the
business, i1s that right?
A They’re not necessarily costs that are going to have to be
paid to get the permits. These would be just ultimately if
you’re going to have the permits you have to be able to provide
for a plan --
Q I see.
A -- to ultimately reclaim the operation when i1ts operation

has ceased or when there i1s appropriate actions to be taken --

Q So the logic of the --

A -— SO iIt’s not going to be due day one.

Q I didn”t mean to cut you off. The logic of assuming the
obligation that may occur in the future is that you need to do
that to get the permits that you need to operate the business,
right?

A Again, | just -- 1 believe it’s -- | guess you could say

it’s part and parcel of having the permits that you have this
obligation.

Q Now there are also a number of i1tems you i1dentified on the
chart that they may not have to pay i1f somebody buys other
assets, correct?

A Correct.
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Q That includes the first two items under assumed

liabilities non-core assets, correct?

A IT there i1s another buyer for those they may not have to
pay those.
Q And 1t also includes the Walter Coke trust item further

down, right?
A Correct.
Q Which of the i1tems on this chart would involve the
imposition of personal liability on officers or directors if
they were not paid?
A I’m not a lawyer. 1 can tell you my general understanding
is that i1t i1s the tax liabilities and potentially the black
lung liabilities.

MR. WILLETT: Thank you, Mr. Mesterharm.

CROSS EXAMINATION

BY MS. LEVINE:

Q Good afternoon.
A Good afternoon.
Q Just a couple of gquestions. The sources and uses of cash

we were discussing earlier, that wasn’t attached to a
certification from you, was 1t?

A Pardon?

Q That was not attached to a certification from you, was it?
A No, It was not.
Q

Okay. The sources that were outlined In that statement
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include financing, correct?
A They included a source of funds for my financing, yes.
Q And as we sit here today you don’t have a commitment
letter for that financing, correct, or you haven’t seen a
commitment letter for that financing, correct?
A No, 1 have not.
Q And you haven’t seen loan documents that evidence that
that financing i1s i1n place, correct?
A No, 1 have not.
Q And the sources and uses of cash that was submitted to the
Court was not submitted to the Court attached to a declaration
or a certification from the lenders promising that the
financing wold be 1In place, correct?
A I’m not sure how it was -- what i1t was attached to. |1
just know that 1t was filed and I saw it.

MS. LEVINE: No further questions. Thanks.

THE COURT: Thank you.

MR. BARRETT: Your Honor, | have to keep i1t under

CROSS EXAMINATION
BY MR. BARRETT:
Q Mr. Mesterharm, just want to clarify, does the -- and 1I°m
focused on the net reclamation obligations under the assumed
liabilities and only those. That does include water treatment

liabilities as well?
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A The estimates we put In there, yes.
Q Okay. And those are shown net of bonds. Do you know --
have a sense of what the total amount of the reclamation
obligations 1s?
A Are you referring to West Virginia?
Q Yes.
A I believe the shortfall related to West Virginia was 1in
the ballpark of ten of the 14 million and 1 believe that there
was something like 11 million of bonds associated with West
Virginia, so I would assume then the gross amount related to
West Virginia was in the low twenties.
Q Okay. You said that i1f there 1s no funding whatsoever
provided by the surety bond issuers that the stalking horse
purchaser had agreed to pay all of those reclamation
obligations, is that correct?
A I think if we -- do you mind 1f 1 reference the APA
section?
Q No, that’s fine.
A So in 2.3(m), which 1 believe was Tab 5, my read of this,
you know, it says all liabilities of the sellers for
reclamation and i1f applicable post-mining and post-gas well
operation liabilities set forth iIn Schedule 2.3(m), to the
extent that such liabilities are not funded by the issuers of
sellers surety bonds, unless such liabilities are assumed by

any successful bidder. 1°m not going to read all of i1t, but my
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reading -- my interpretation of that i1s 1f 1t’s not funded by
the surety bonds they’re taking it.

Q And 1 think you’ve answered my next question, which is
that 1s -- Is that based solely on your reading of this
agreement?

A It is.

Q Okay. Had no other discussions with anyone else about the

terms of that agreement?

A I mean, 1 was involved in the negotiation of it with
counsel and the other side.

Q Okay. So based upon your involvement in those
negotiations i1t Is your understanding that they agreed to pay
them -- pay the full amount of the reclamation obligations i1f
the surety bond issuers do not fund?

A They agreed to cover anything that the surety bond issuer
-- anything above the surety bond.

MR. BARRETT: Okay. | have no further questions,
Your Honor.

THE COURT: Thank you. Any other cross examination
of this witness?

MR. FINGERHOOD: Your Honor, with the Court’s
indulgence, because we are close to trying to resolve the EPA
objection, could be defer our cross examination until after the
lunch break? 1 think, you know, keeping our fingers crossed we

may be able to work things out.
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THE COURT: Mr. Arffa?

MR. ARFFA: That’s fine with us.

THE COURT: Okay. Thank you.

MR. FINGERHOOD: Thank you.

THE COURT: Any redirect?

MR. ARFFA: No, Your Honor.

UNIDENTIFIED ATTORNEY: No, Your Honor.

THE COURT: Thank you. You may step down, Mr.
Mesterharm.

THE WITNESS: Thank you.

THE COURT: All right, Mr. Darby, you all have any
additional witnesses?

MR. DARBY: No, Your Honor.

136

THE COURT: Anybody on the objecting side anticipate

the calling of any witnesses?

MR. WILLETT: Your Honor, we understood Mr. Brimmage

was going to call a witness.

THE COURT: Oh, maybe so. I’m sorry, 1 forgot to ask

him sitting over there iIn the corner. Mr. Brimmage, I°m
assuming maybe Mr. Williams i1s going to testify?

MR. BRIMMAGE: Yes, Your Honor, exactly.

THE COURT: Okay. [Is that -- will that be the only

withess?
MR. BRIMMAGE: That will be the only witness. |

think there was a deposition of Mr. Callan (phonetic), who’s
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with Lazard, yesterday, and 1 think we’re working on an
agreement to submit designations to you, and 1 think we’ll have
that after lunch, but i1t will not be a live withess.

THE COURT: Okay. Do you all want to disclose at
this point whether or not you anticipate any witnesses?

MR. WILLETT: Oh, we absolutely want to disclose that
we don’t.

(Laughter)

THE COURT: Okay. Thank you. Then, Mr. Brimmage, do
you want to take a lunch break now, and we”ll call Mr. Williams
after lunch?

MR. BRIMMAGE: Yes, Your Honor, I would.

THE COURT: For my convenience I have my lunch, so
you all tell me how much time you want. There are a big group
of you and we have limited places, Mr. Darby?

MR. DARBY: One hour, 1 think, Your Honor.

THE COURT: All right. Then we’ll be back at 1:30.
Mr. Watson, thank you for talking to those people.

(Recess)

THE COURT: Okay. Mr. Brimmage?

MR. BRIMMAGE: Yes, Your Honor. We’d like to call
Doug Williams to the stand please.

THE COURT: Okay.

STEVEN D. WILLIAMS, WITNESS FOR THE STEERING COMMITTEE, SWORN

COURT CLERK: State your name and address for the
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record.

THE WITNESS: Steven Douglas Williams, 104 Old
Carriage Lane, Daniels, West Virginia.

MR. BRIMMAGE: Your Honor, just as a matter of
housekeeping first, yesterday a declaration was filed of Mr.
Williams that we would like admitted into evidence. We’ve got
copies here 1f the Court would like to do that or the Court can
take judicial notice of what was filed.

THE COURT: Anybody have any objection to the
declaration that was actually filed into the ECF System
yesterday being designated as a part of the record?

UNIDENTIFIED ATTORNEY: No objection. We just need a

copy of 1t, Your Honor.

MR. BRIMMAGE: Absolutely. And Your Honor, that was
Docket Number 1553.

THE COURT: Okay. Then we’ll note 1t. 1 don’t need
a copy. I’ve got one here, Mr. Brimmage. Thank you.

MR. BRIMMAGE: Thank you, Your Honor. We’ve got
copies i1f anybody wants them.

THE COURT: Okay. |If anybody else needs one, let Mr.
Brimmage know.

DIRECT EXAMINATION

BY MR. BRIMMAGE:
Q Good afternoon, Mr. Williams, how are you doing?
A I’m doing well.

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 140 of 215

Williams - Direct/Brimmage 139

Q Good and you’ve stated your full name for the Court 1
think.
A I have.
Q All right. 1 want to just in a couple of questions go
over your background. The Court has seen and heard from you
before.

MR. BRIMMAGE: And we did an extensive background on
Mr. Williams before, Your Honor, so we’ll just touch some
highlights and move on and incorporate the record from last
time.
Q Can you remind the Court what your position is with Coal
Acquisition?
A I’m the chief executive officer.
Q And how many years of experience do you have iIn the coal
industry?

A Oh, 30 plus.

Q Can you just run through the types of -- I mean the
positions that you’ve held, the roles that you’ve played?

A Sure. Anything from -- I°m a graduate in mining engineer.
So 1 started iIn the engineering department but shortly
thereafter went into all different types of management roles
from front line supervisor to mine superintendent and beyond up
until -- 1°ve had a couple more executive roles iIn the recent
years, chief operating officer. Most recently chief executive

officer of a small coal company iIn West Virginia.
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Q Okay. And you recall the declaration that you signed and
was filed yesterday, correct?
A I do.
Q And now 1t’s been admitted into evidence. You heard that
just a few seconds ago?
A I heard i1t, yes.
Q I don”t want to go over iIn detail what 1s In your
declaration because everybody can read i1t, but I do want to hit
a couple of main points, does that sound okay?
A Fine.
Q All right. You reviewed -- well, they’re cited iIn
declaration, a bunch of documents, right?
A Correct.
Q Did you review those documents In preparing your
declaration?
A I did.
Q Okay. And did you come to a conclusion regarding the

officers and directors of Coal Acquisition compared to those of
the debtors i1n your review of all those documents?

A I did.

Q Can you tell us what that i1s?

A There are -- there’s no overlap between the two.

Actually, there’s no directors to my knowledge that the Coal
Acquisition of -- and the directors of the debtors are -- named

them, 1’m not familiar with them.

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 142 of 215

Williams - Direct/Brimmage 141
Q Okay. Are any of the members of Coal Acquisition In any
way related to the debtors?
A Not that 1°m aware of, no.
Q Did you come to any conclusions when you compared
shareholders between Coal Acquisition or members of Coal
Acquisition and the debtors, other than what we’ve just said?
A Again, | didn’t see any overlap.
Q Okay. Did you -- you have become familiar with the
operations of a little bit of the debtors, correct?
A That’s correct.
Q Because you’ve been observing and consulting with various

people that report to the debtors, right?
A Since late July, yes.
Q Okay. And is it fair to say -- well, does Coal

Acquisition look to do things exactly the same way that the

debtors are doing?

A No.

Q Okay. Can you just briefly describe whether or not you
want to do things differently?

A Well, 1 think we will tend to operate a little leaner and
meaner than they -- what my experiences with them. Now, we
will certainly operate less things. In other words, we will

not operate West Virginia. We won’t worry about Canada. Our
focus will be in the old JWR operations located in Brookwood,

Alabama.
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Q All right. The last time you were in court, 1 believe,
was on December the 15th. Do you recall that?
A I do.
Q And you testified 1t was related to the 1113-1114 motion,
is that right?
A 1’1l take your word for i1t.
Q Okay .
A I know 1 testified.
Q Okay. 1 would like to just briefly talk to you -- were

you In the court when I gave my opening statement to the Court?
A I was.

Q All right. 1°d briefly like to talk to you about what has

happened since you left here on the 15th with regard to
negotiations on a collective bargaining agreement.

A Okay .

Q Okay?

A Yep.

Q You left here on the 15th. There was a meeting scheduled

for the 18th. Did that occur?
A That did occur.

UNIDENTIFIED ATTORNEY: Your Honor, we’ve been
letting a lot of leading go here. But | think the witness
should --

THE COURT: [I’m sorry?

UNIDENTIFIED ATTORNEY: The witness is being led here
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and he really shouldn’t be on this.

THE COURT: I appreciate the heads up, but what I
will do 1s ask that the witness delay in answering each
question. Mr. Brimmage ask your question. |If you’ll give a
couple of seconds, Mr. Williams, and i1f you have an objection
if you will then formulate your objection as to each question,
1’11 deal with each one specifically.

UNIDENTIFIED ATTORNEY: Thank you, Your Honor.

Q Mr. Willitams, do you recall when you were here last on the
15th that there was a meeting scheduled for the 18th between
Coal Acquisition and the Union, UMWA?

A Yes, there was.

Q And did that meeting occur?

A Yes, 1t did.

Q Can you just briefly describe for the Court what happened

at that meeting?
A Well, 1t was not unlike previous meetings we’ve had with
the Union. We met our negotiating team, | guess which iIs me

and several others, met with their negotiating team, at least
four people, 1 think four people from their team. We met in
our counsel’s office iIn Washington D.C. on Friday the 18th.
And it was a pretty lengthy day. 1t was -- I think we met at
ten o’clock and 1 think we were done around 5:15 in the
evening.

Q On the 15th, do you recall your testimony to the Court
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regarding a health care plan?
A Yes, | do.
Q Do you recall what you told the Court regarding what you
hoped might happen by the 18th?
A I think my testimony was that we had hoped to proffer a
health care plan for their consideration by the 18th. 1 wasn’t
sure at that point, but we were hopeful that would happen.
Q And what happened on the 18th with regard to that, if
anything?
A We were able to finalize that part of our proposal and we
actually handed them a kind of 1 guess a summary document of
our healthcare proposal.
Q Please describe for the Court generally what has happened
since the 18th to today regarding meetings, discussions between
you and the UMWA and representatives of Coal Acquisition and
the UMWA. 1 don’t want to walk through every single thing. |
just want the Court to get a feel and an understanding for
generally what has been happening.
A Sure. Since the 18th?
Q Yes, please.
A Well, the next week was Christmas week. We did not meet
Christmas week. However, 1°m aware that the Union’s counsel
and our counsel had multiple telephone conversations based on
kind of where we left it on the 18th. And then the following

week, the week of New Years, | think 1t was the 29th and 30th,
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we again met with their negotiating team or most of their
negotiation team in our counsel’s office iIn New York City.

I had kind of an off the record conversation with
what | refer to the local guys that are on the Union’s
negotiating committee here In Alabama Monday evening. Seen
them out 1n the hall and talked to them a little bit today
actually. But that’s -- and I know there’s been a lot of
conversations between counsel that 1°ve not been involved iIn
but 1°ve been made aware that those are going on.

Q Okay. And I want to get the status of the proposals.

It’s my understanding, but you correct me 1f this is wrong,

that the Union submitted a proposal or counter-proposal -- I’m
not sure what the right term iIs -- sometime yesterday, is that
right?

A That’s correct.

Q And did you have a chance to review i1t?

A We did.

Q And what was your response to i1t and when did you respond?
A well, the --

Q Not the substance of i1t, but just --

A Okay. Well, the response was --

Q What did you do?

A -— we took their proposals and either countered or

accepted or maybe not accepted, but we ended up with a document

which I would call a counter-proposal to their proposal of
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yesterday and sent that to their attorney.
Q And when was that sent?
A This morning.
Q Okay. How would you describe the tenor of the
negotiations and the discussions, the meetings, the phone calls
since December the 15th?
A I think my previous testimony was that they were
productive or have been productive. And 1 still believe they
are very productive. You know we haven’t gotten an agreement
yet, but I can see where we can get that agreement. So I°m
very hopeful, assuming that we keep doing what we have been
doing In the past.
Q Do you have an intention to continue doing what you’ve
been doing?
A Absolutely.
Q I want to talk to you briefly about the operational plan
and the status of that with Coal Acquisition. You were deposed
yesterday, correct?
A I was.
Q And were you asked some questions about the operational
plans and the status of all that In your deposition?
A I was.
Q Okay. Let’s go over that, 1f we could, some of the stuff
that came out yesterday. Can you please tell the Court what

the status is of putting together operational plans and
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business plans?
A Well, the status is we have not finalized a business plan,
but we are working diligently to come up with that plan. We
have some i1deas of what we want to do, but we have not
finalized it. And part of the i1ssue i1s we have -- or 1 have
spent a lot of time on the Union negotiations. And that’s
really a big piece of what that operating plan will look like.
So we’re trying to tie that -- 1In my view, It’s the most
important of that operation plan. So we’re trying to tie that
down first. Then 1 think shortly thereafter, we can better
refine the operating plan I guess is the best way I can --
Q Can you tell the Court why that’s a really iImportant piece
according to you, the collective bargaining agreement?
A Well, the operating plan is really a financial model.
Labor and labor costs are certainly a big driver of what your
ultimate cost and viability 1s. So we have to know that these
-- to factor into the model so we can determine how we want to
-- what to operate.
Q Okay. Yesterday, there was a lot of discussion regarding
Mines 4 and 7 and your thoughts regarding the operations at
those mines, do you recall that?
A I do.
Q 1’d like to walk through that or have you walk through
that with the Court so that the Court understands kind of what

your current thinking is. Does that sound okay?
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A Sure.
Q And then I also want to -- have you shared with the Union
what your current thinking Is regarding operations?
A Yeah, I think 1 have. Actually, that came up In New York
I think really for the first time, they just point blank asked
me, you know, what’s my current thought on the operation.

Q All right. Let’s talk about your current thought on the

operations.
A Sure.
Q IT you would, 1°m just going to kind of let you -- 1’1l

guide you a little bit, but kind of free wheel with the Court,
please tell the Court what your current thoughts are on
operations with the mines.

A Okay. We are very confident that we will operate what is
referred to as the 7 East Mine where 1t’s really the east side
of the Number 7 mine. We feel good about that. We’re pretty
confident that we will not run the 7 West or the west side of
the Number 7 mine. And really 1 think the big Issue today as
we sit here is what do we do about Mine Number 4? And we are
somewhere between keeping the mine on idle status to full
production. And we just don’t know that answer yet.

Q Okay. What are some of the factors that will go into that
answer?
A Labor costs, the market, you know what the benchmark price

will be or what we anticipate i1t to be. Those are the two big
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things. Productivity of the mine, the geology of the mine,
there’s a lot of things that go into that.

Q Okay. If the Court approves the sale motion and if the
sale 1s consummated, and if your current thinking regarding
operating the mine stays where it is, can you tell the Court
what level of employees that you would be looking at to operate
along the lines that you’re currently thinking?
A I can tell you a range.
Q That’s fine.
A I think if we only run the 7 East side of the mine, total
employment”s going to be in the 500 range give or take 15, 20
guys or girls. If we operate 4, I think we’re going to be more
in the range of up to 800 people total. 4 could be something
less, but you know i1f we ran 4 full out, we could push 400
people there maybe. So it’s somewhere between like 50 or 60 to
400 for 4. So you know five to 800 right now would be my
range.
Q Okay. Thank you, Mr. Williams.

MR. BRIMMAGE: Your Honor, that’s all the questions I
have right now.

THE COURT: Thank you. Mr. Arffa, anybody in your
group have questions?

MR. ARFFA: No, Your Honor.

THE COURT: Thank you.

MR. BARRETT: Good afternoon, Your Honor.
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THE COURT: Good afternoon.
CROSS EXAMINATION
BY MR. WILLETT:
Q Good afternoon, sir.
A Good afternoon.
Q I only have a couple of questions for you. You are the
CEO of the acquisition vehicle here, Coal Acquisition, right?
A That’s correct.
Q Now to be an effective CEO, you’re going to have to be
here 1n Alabama, right?
A I believe to be effective, you will, yes.
Q You have to be onsite?
A Yes.
Q You live In West Virginia?
A That’s correct.
Q With your family?
A That’s correct.
Q You have not moved, you or your family, to Alabama yet,
right?

A That’s right.

Q You haven’t found a house or personal arrangements for you
and your family to live here?

A That’s correct.

Q So that’s all things that’ll have to be done in your

personal life before we’re ready to close this deal, is that

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 152 of 215

Williams - Cross/Willett 151
right?
A No, not necessarily. 1 mean you know I have a son in
school, so my guess 1s | won”t deal with that until the
summertime. But I’m certainly not going to deal with 1t until
we have an operation to close on. 1 don’t think my wife would
appreciate me coming down here not knowing if there’s an
operation that I’m going to be the head of. So there’s a
little more time involved than that.
Q Right. 1It’s just -- | understand that. The question is
really -- there’s been some discussion during the day about how
long 1t’s going to take to get between a sale order and a
closing.
A Yes.
Q So one of the things that has to happen between those two

things i1s you have to make personal arrangements for your

family, right?

A I don”t think in that time period 1 have to do that. What
I’m saying is 1 wouldn”t do that given my wife’s a school
teacher, my son’s in school. So I would probably keep them
right where they are until the summertime and then deal with
that.

Q All right. You don’t yet have an employment agreement, is
that right?

A That”s correct.

Q So one of the things you’ll have to accomplish before you
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are ready for the closing to happen is for there to be an
employment agreement for yourself, right?

A Well, 1 think 1 could expect one. But I don’t necessarily
believe 1t has to happen before closing. But 1 would expect
one eventually, yes.

Q You haven’t started to negotiate that yet, is that right?
A My negotiations have been with the Union only, not with
the owners of Coal Acquisition.

Q And you have right along the way been targeting a closing
of February 29th, 1 think you told us yesterday, is that right?
A That’s what 1 understand --

Q Okay .

A -— would be the goal.

Q During your association with this project, you have seen
various iterations of a business plan, right?

A Yes.

Q And 1 think you just told us i1t’s not complete yet, there
are still many variables to do with what that business plan
will be?

A That’s correct.

Q But you have never seen any version of the business plan
that contemplated putting concrete down the mines to shut them,
have you?

A Never, no.

Q Thank you, sir.
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CROSS EXAMINATION

BY MS. LEVINE:
Q Good afternoon, Mr. Williams.
A Good afternoon. In the negotiations that you were
discussing with the Union, who do you consult with on your side
with regard to what goes into a counter-proposal to the Union?
A It would depend, but primarily 1t would be my labor
counsel and a member from Lazard. That’s kind of our
negotiating team. |If it’s something that we would seek
authority to do or to change the authority we have, then we
would stick to the Steering Committee.
And labor counsel i1s Akin?
That’s correct.
Who on the Steering Committee do you speak with?
There’s lots of people. 1 don’t know all their names.
Which particular funds do you primarily interact with?

All of them.

o > O r O r O

Do you speak to them directly or does that happen through

Lazard and Akin?

A Well, 1 have spoken to them directly. Normally, we’re all
-- Lazard, Akin, and the Steering Committee are on the phone at
the same time.

Q Coal Acquisition, do you know who’s on your board yet?

A I think 1 testified earlier that | don’t think there iIs a

board. No, 1 do not.
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Q With regard to the closing of Coal Acquisition, have you

seen any financing commitment yet from the Steering Committee?

A I’ve heard it discussed. Are you saying, have 1 seen a
document?
Q Correct. There -- one of the -- there’d be a like a

letter of intent or a financing commitment or a term sheet.

Have you seen any of those documents?

A I have not.

Q Have you seen loan documents for closing financing?

A I have not.

Q Do you believe there could be a closing without financing
in place?

A I believe we have to have financing In place to do what

we’re committing to do.
MS. LEVINE: No further questions, Your Honor.
THE COURT: Thank you.
MR. BARRETT: Your Honor, Kevin Barrett again for the
record.
CROSS EXAMINATION
BY MR. BARRETT:

Q Mr. Williams, you and I have never met before, correct?
A I don”t believe we have.

Q But you know my firm very well | understand.

A I didn”t hear your firm.

Q Bailey Glasser.
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A I do know them very well, yes.
Q And 1In fact, just -- 1 want to get it out on the record,

Bailey and Glasser has represented Mechel Bluestone of which
you were an officer, correct?

A That 1s correct.

Q And that representation was In connection with litigation
with Jim Justice, i1s that correct?

A That’s correct.

Q And that litigation is complete at this point, Is that
correct?

A I hope so, yes.

Q Many people In West Virginia do, as well. And just to
complete that thought, Mechel Bluestone was actually sold back

to Mr. Justice, isn’t that correct?

A That’s correct.
Q And that ended your relationship with Mechel Bluestone?
A That’s correct.

Q Okay. You indicated that Coal Acquisition iIs not going to
operate In West Virginia. And | understand that. 1Is 1t your
understanding however that Coal Acquisition is assuming the
reclamation obligations at the two West Virginia sites?

A That’s my understanding.

Q And 1s 1t your understanding that that assumption is
independent of whether the surety bond issuers fund that

reclamation?

WWW.JJCOURT .COM




© 00 N oo 0o b~ W N P

N N NN NN P B R R RE R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 157 of 215

Williams - Cross/Barrett 156
A I heard that testimony earlier today. 1 don’t think I
knew that so that was kind of news to me | guess.
Q Is that inconsistent with what your understanding i1s?
A No. I think Coal Acquisition has made a commitment to the

State of West Virginia is what 1 think. And if they don’t get
cooperation from the bondholders, 1 think they are -- sounds
like they’re stepping up to the plate is how 1 take it.

Q Do you have any understanding as to whether or not Coal
Acquisition will pay for those reclamation obligations or
perform them?

A I don’t know for sure. But I think in West Virginia, it

would be more of a pay for as opposed to the reclamation

obligations here In Alabama where they could oversee and maybe
perform.

Q And that’s largely because you don’t have the equipment
and personnel and so on up in West Virginia in order to do that
kind of work?

A I really don”t know --

Q Okay .

A -- because 1’ve not looked at those operations.

Q Okay. You understand the way surety bonds work, 1 take
it, correct?

A I wouldn’t claim to be an expert, but 1 understand the
concept.

Q They’re fundamental iIn connection with any coal mining
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1| operation, isn’t that correct?

2| A You have to have them to have a permit, yes.

3| Q Okay. And to whom are those surety bonds issued for the

4| benefit of?

5| A In this case or i1n general?

6f Q In general.

T A I don”’t know that I can answer that question.

8| Q well --

af A They’re issued In case you cannot perform the obligations

10|[ of reclamation. But who are they to the benefit of, I don’t

11| know 1f Its to the State or to the bondholder or the permit

12| holder.

13| Q Okay. Do you have any understanding as to how -- strike

14| that. do you have any understanding as to whether or not there

15| is an agreement in place with the surety bond issuers to

16| provide funding for the reclamation in West Virginia?

17 A I don”t know that.

18] Q Have you had any discussions with any of the surety bond

19| issuers about providing funding for the reclamation in West

20| Virginia?

211 A I have not.

22| Q Okay. Do you have any understanding as to how or what

23| mechanism by which the surety bond issuers would finance the

24| reclamation In West Virginia?

25| A Other than there has to be some kind of forfeiture of the
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bond and beyond that, 1 don’t know. Fortunately, 1°ve never
had a bond forfeiture, so 1 don’t know how that exactly works.
Q We wish we could say the same thing. In the case of a
bond forfeiture, how does a bond forfeit, to your
understanding?

A You know §If a company just is here today and gone tomorrow
and walks off of the property, again, | don’t know how that
happens, 1 don’t know if that’s a State iInstigated thing or
not, but basically there’s no work being done and you have all
this unreclaimed property and somehow gets forfeited, and
hopefully the property gets reclaimed.
Q But In essence, It Is a coal mine operator who defaults in
the performance of i1ts reclamation obligations. And that is
what ends up causing the bond forfeiture, isn’t that --
A I think that’s a fair statement.

MR. BARRETT: Okay. Your Honor, 1 have no further
questions.

THE COURT: Thank you. Any other cross examination?

(No audible response)
THE COURT: Any redirect?
MR. BRIMMAGE: No, Your Honor. Nothing from us.
THE COURT: Thank you, Mr. Williams, you may step
down.

THE WITNESS: Thank you.
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MR. BRIMMAGE: Your Honor, may 1 ask, Mr. Williams
has a flight this afternoon. He can stay iIn the court i1f the
Court would like. But 1If not, maybe he could please be
excused?

THE COURT: Does anybody anticipate any further need
for Mr. Williams this afternoon?

UNIDENTIFIED ATTORNEY: No, Your Honor.

THE COURT: 1 think he’s excused.

MR. BRIMMAGE: Thank you, Your Honor.

THE COURT: Thank you.

MR. BRIMMAGE: Thank you, Mr. Williams.

THE COURT: Mr. Darby, Mr. Arffa, Mr. Brimmage,
anything else from the movants or the proponents of the motion?

MR. DARBY: No, Your Honor. We rely on the evidence
and the record presented to the Court.

THE COURT: Do I understand there are not going to be
any witnesses called on behalf of any of the objecting parties?
(No audible response)

THE COURT: Mr. Brimmage?

MR. BRIMMAGE: Your Honor, as a matter of evidentiary
procedure, 1’m not sure how you want to deal with this. They
took the deposition of -- you’re going to deal with 1t? Never
mind, Your Honor, we have no further witnesses.

THE COURT: Thank you.

MR. WILLETT: Thank you, Your Honor, Sabin Willett
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again for the Funds. We have two evidentiary pieces that don’t
involve a witness. The first is to call your attention to --
to your attention a declaration that’s i1n the record. 1t’s the
Stover Declaration, 1189-1, file --

THE COURT: 11897

MR. WILLETT: Yes.

THE COURT: Okay.

MR. WILLETT: Yes, Your Honor. Filed December 9th at
Paragraph 11. This is on the point that Mr. Mesterharm was
clear about, about did the bonds cover a year. At Paragraph 11

THE COURT: Mr. Mesterharm?

MR. WILLETT: Yes, Your Honor.

THE COURT: Okay.

MR. WILLETT: You may recall there was some
questioning about Exhibits 6 and 7 and whether they properly
estimated a year’s cost of Coal Act compliance. Mr. Stover did
declare under oath in testimony that is undisputed as far as
I’m aware that those two bonds that were offered in evidence do
represent an estimate of a year’s compliance with the IEP piece
of the obligation. And that totals in rough numbers, $4.5
million. There is then the additional piece that Mr.
Mesterharm testified to of the premium which is approximately
$147,000. So we think that declaration provides you with that

evidence, what this Coal Act compliance would likely cost each
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year .
The second thing is the one that Mr. Brimmage was
alluding to. And that is that at least with regard to the
parties that he represents, | hope the debtors are in agreement

as well, we have counter-designated portions of the deposition
testimony of Mr. Tyler Cowan of Lazard who was deposed
yesterday. And 1 would offer that as funds Exhibit 1 to this
hearing now.

THE COURT: Any objection from the debtor?

MR. ARFFA: We have no objection.

THE COURT: Ms. Levine, any objection?

MS. LEVINE: No, Your Honor, we actually coordinated
with the funds and understand that our designations are part of
those designations.

THE COURT: Thank you. Anyone else? Yes? Anything
else?

MR. WILLETT: 1I’m sorry, Your Honor, 1 need to
clarify something for Mr. Brimmage.

THE COURT: What would we do without our staff,
whoever they might be.

MR. WILLETT: What you’re being handed in that Cowan
Exhibit has highlights 1n i1t. The highlights represent both
the designations by the funds and the counter-designations by
Mr. Brimmage’s firm.

THE COURT: So I don’t know who designated which,
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WILLETT: 1t’s just all in.

COURT: So the highlighted portions are the parts
wants me to read or that multiple of you want me

WILLETT: That we both agree you may read as

COURT: Okay.-

WILLETT: That’s right.

COURT: And it’s 1In its entirety, 1t’s not that
not appear -- 1 assume this is not the entire

It looks like it is only certain selected pages.

WILLETT: That’s correct, Your Honor.
COURT: Okay.-
WILLETT: The other thing was, evidently 1

The Docket Number 1is

1198-1 not 1189.

THE
MR.
THE

COURT: Okay. Thank you.
WILLETT: Thank you, Your Honor.
COURT: I’m assuming that was one of the

declarations that was offered prior to the December 15th and

16th hearings?

THE
MR.

(No audible response)

COURT: Okay. No other testimony or evidence?

WILLETT: There’s no other evidence from our
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client, Your Honor.

THE COURT: Okay. So Mr. Darby, I guess everybody
wants to now do whatever summaries they want?

MR. DARBY: 1 don’t know, Your Honor. 1’11 be very
brief. We intend to rely on our papers. We think --

THE COURT: Can I --

MR. DARBY: Yes.

THE COURT: Before you start, can I ask -- since this
iIs being handed up to me and obviously 1°m not a speed reader,
although 1 do try to read everything, is there any portion of
this In particular that would be helpful to me or that any of
you want to necessarily summarize for me before I hear the
closing arguments? | mean you all sat through the deposition
yesterday and you heard it from beginning to end. | did have

an opportunity to briefly review a notebook that was provided
by debtor’s counsel. Somebody obviously put in some long hard
hours before you all got here this morning to provide me -- 1°m
assuming they have the same notebook, Mr. Darby, that iIs a
summary of the prior record that provides all sorts of quotes
and then 1t actually provides the backup documentation. So I°m
assuming you all had seen that notebook as well?
(No audible response)

THE COURT: No?

MR. WILLETT: We have them here, Your Honor.

UNIDENTIFIED ATTORNEY: We’ve been here all day.
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THE COURT: Okay.

MR. WILLETT: 1It’s all stuff that’s in the record.

THE COURT: Trust me, for those of you who sat
through the 12/15 and the 12/16 hearing, there are no
surprises. So It’s pretty much a summary of what we all heard
during those two painstaking days. But 1°m just curious as to
whether or not there any portions of this that you all
particularly want me to know about before 1 hear whatever
closings you may have. Here are the notebooks 1f you all want
them.

MR. WILLETT: Your Honor, speaking for the Fund, the
portions that we designated went to three points as |
understand 1t. And on each of those points, | believe there’s
been other evidence in the hearing. One point was that the
Lazard obviously had been involved with the preparation of lots
of models. There has never been a model, a financial model,
prepared that would contemplate the pour the concrete down the
mines scenario.

I’m going to need a little help, I’m sorry, because 1
wasn’t In that deposition myself.

THE COURT: Okay.

MR. WILLETT: [I’m sorry. The other two points you’ve
heard about, one was that they didn’t have an ADL facility
committed yet.

THE COURT: They didn’t have?
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MR. WILLETT: They didn”t have financing committed
yet.

THE COURT: Okay.

MR. WILLETT: And a second was that they expect not
to be able to close until the end of February.

THE COURT: Which 1 think Is consistent with
testimony that we heard at the December 15th, December 16th
hearing. For some reason, before we ever walked in here today,
I remembered somebody talking about at that prior hearing that
the anticipated closing was late February i1If there was a
closing. That was my recollection. 1 could go back to my
notes which are unfortunately not in here, but that is the
recollection I had. So that part is consistent. Do you
remember something different, Mr. Goodchild?

MR. GOODCHILD: Your Honor, 1 have only a very slight
difference in my recollection. My recollection i1s that at the
hearing on the 15th and 16th, the testimony was that they
expected to -- the projected closing was near the end of
February. 1 think the nuance is the testimony for today’s
hearing i1s establishing that they expect that they will not be
able to close before the end of February.

THE COURT: Slight variation, but similar?

MR. GOODCHILD: Thank you, Your Honor.

THE COURT: Thank you. Anything else, Mr. Willett?

MR. WILLETT: That’s i1t on the evidence, Your Honor.

WWW.JJCOURT .COM




© 00 N oo 0o~ W N P

N N NN NN P B R R R R R R R
a A W N P O © 0 N O 0o b~ W N P O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 167 of 215

166
THE COURT: Okay. Thank you. Mr. Brimmage?
MR. BRIMMAGE: Your Honor, may I give you a couple
points --
THE COURT: Sure.
MR. BRIMMAGE: -- from Mr. -- thank you, Your Honor.

Couple things. One, I think you’ll find In there that it’s
uncontroverted and undisputed that Mr. Cowan said Lazard nor
anybody else that he was aware had any interference in the
bidding or chilling of bidding or chilling of bidders or
anything. He did admit, as | told you in the opening, that he
received inbound calls regarding potential interest iIn certain
assets and he forwarded them onto the debtors” financial
advisor.

He also talks about what Lazard was engaged to do for
Coal Acquisition. And that was to line up letters of credit
and surety bonds to replace those and be prepared to get those
done when needed. And 1 think he estimated that assuming the
sale motion were granted and the order entered relatively soon,
he thought that that would be locked down by mid-February.

And then last but not least, and I couldn’t find 1t,
but 1 think 1t’s 1In here, he talks about -- they’re not -- they
weren’t going out to lenders to raise capital, but 1t was a
rights offering. And that’s set forth In the filing that was
in —- that was uploaded on the website yesterday pursuant to

the procedures order.
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And Your Honor, 1| think with that, we can save you a
little bit of reading.

THE COURT: Thank you.

MR. BRIMMAGE: You bet.

THE COURT: 1 think that in part, maybe 1°m being
optimistic here, but there seems to be a slight difference 1In
the understanding or interpretation of the APA and/or a
proposed order on a potential sale 1T a sale were to be
approved. The Funds seem to have some concern or great
concern, | guess | should say, that as part of this proposed
sale, the debtor i1s attempting to establish whether or not Coal
Acquisition might have, could have, will have liability in the
future as to the Coal Act.

My understanding, perhaps incorrectly, was that like
any other 363 sale, i1t was the debtors” intent to sell i1t free
and clear of any liability of the debtor, any tax owed by the
debtor, any trade vendor owed by the debtor, any a former
employee, former retiree. In other words, any other claim or
debt or obligation that arose under the debtors”’ watch would
not by virtue of the sale be the responsibility of the
purchaser under what we all know in the real world as successor
liability.

I never interpreted the proposed motion to say
whether or not Coal Acquisition, whether they hired union

employees or not, would have a liability or not under the Coal
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Act. So I’m concerned and I actually fended a little bit of
the reply from the debtor, two pages, and two pages actually
from the objection of the Funds. And it seems to me that
there’s a completely different interpretation here and 1°m a
little concerned about that. |1 think you all cite, for
example, Paragraph 6 of their proposed order which there have
been various iterations of the proposed order, and 1 just tried
to reread Paragraph 6 of their proposed order, and it would
help me if you all could show me -- I don’t read this paragraph
-— now maybe there’s another paragraph I need to read, | don’t
read this paragraph as saying what liabilities, i1if any, from
date of closing forward Coal Acquisition might have, could
have, will have, or should have. 1 read it to say that i1f 1
grant this motion and if I approve this sale that what they’re
not getting i1s any debt, claim, liability, responsibility, or
obligation that exists up until the date of closing that belong
to any one of these twenty some odd debtors.

Now that’s the way | read i1t which i1s extremely
typical, as we all know, of a 363 sale. |If that weren’t the
language of 363, 1 would venture to say we wouldn’t have 363
sales and many of you would not have jobs and perhaps my case
load would be limited to consumer cases.

So tell me what 1°m missing here from the Funds’ view
point.

MR. GOODCHILD: Your Honor, what you’re missing is
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that 1f you read the debtors” reply, the debtors take the
position that the entirety of all Coal Act obligations related
to all of these beneficiaries constitutes a single claim that
is before Your Honor today. And our view Is that the
obligations under the Coal Act arise periodically such that
what i1s before you today are only the obligations up to today.
And that to the extent there are premiums due after the
closing, those are new obligations.

THE COURT: Okay. Mr. Goodchild, i1f that’s what you
think this proposed -- I’m trying to get to the end to find out
-- 30-page proposed order, tell me which paragraph you think
says that because 1°d like to read 1t. 1 want to -- that’s
what I need to know.

MR. GOODCHILD: 1 understand, Your Honor. If I could
have one second, I’m just going to get the red-line --

THE COURT: Take as long as you need.

MR. GOODCHILD: -- because you got your finger right
on the precise i1ssue that must be decided.

THE COURT: And Ms. Levine, please understand, 1

know your issues are completely different. 1 haven’t gotten to
you yet. 1 haven’t forgotten you, I just haven’t gotten to you
yet.

And 1711 iInterrupt you to say, | did take your
version back. And the only thing 1 would disagree with you is

that your proposed changes are not, in my view, a few iIn
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number. So we do disagree on what few in number means, Mr.
Goodchild.

MR. GOODCHILD: 1 apologize, Your Honor. There are
different colors i1in the red-line.

THE COURT: 1 get that. But i1f you could just --

MR. GOODCHILD: And not all of those are ours.

THE COURT: If you could try to pinpoint for me the
paragraphs that are of concern to you so that we could look at
those, 1t would be very helpful to me. And 1 hate to take
everybody’s time, I’m sure lots of you are wanting to get out
of here, but I think this 1s an Important issue. And i1f you
want me to go to something else while you look, I can do that.

MR. GOODCHILD: No, no, no, Your Honor, I want to
make -- there a couple of different places In the order that

purport to establish that Coal Acquisition will not have

liability under the Coal Act for future periods post-closing,
all right? One of them, 1 think iIs Paragraph S. Now I’m
looking at the red-line. And --

THE COURT: All right. Well now Paragraph --
anything that i1s a lettered paragraph is not an ordered that.

MR. GOODCHILD: All right.

THE COURT: So I mean clearly --

MR. GOODCHILD: I understand, Your Honor. All right.

THE COURT: I think their concern to me iIs where we

start on Page 15 or Paragraph 1 because that’s what 1°m
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ordering --

MR. GOODCHILD: Yes, Your Honor, 1 understand.

THE COURT: -- i1f 1 grant this motion.

MR. GOODCHILD: Paragraph 9, Your Honor.

THE COURT: Okay. Hang on. Okay. Any particular
portion of that?

MR. GOODCHILD: Well, Your Honor, it’s a little
difficult to parse the paragraph just because it’s one of those
very long, accept as otherwise provided, kind of things. So
no. 1 think what’s going on here is paragraph -- at least
Paragraph 9 is an order establishing a status of Coal
Acquisition and 1t’s at least one of the paragraphs in which
there’s an injunction against -- action post-closing against
Coal Acquisition.

THE COURT: Okay. But it does go on to say -- and
I’m at the top of Page 20, again, language that was not new to
us that any such claims, liens, iInterests being transferred and
attached to the proceeds of the sale, which routinely happens
of course iIn bankruptcy that to the extent somebody asserts a
claim or a lien that i1t may be -- the assets may go free and
clear, but i1f there is a lien later to be determined, i1t would
attach to any proceeds.

MR. GOODCHILD: Yes, Your Honor. But again -- and 1
do appreciate that the Coal Act -- and my view is the Coal Act

creates a legal scheme that i1s a little different than the
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typical claim scheme.

THE COURT: Oh, 1 understand that’s your argument.

MR. GOODCHILD: Yes, Your Honor.

THE COURT: Okay. 1’1l reread Paragraph 9.

MR. GOODCHILD: So In response to you, Your Honor, we
do not have a situation in which all of the projected premiums
stretching out into the future under the Coal Act constitute in
my view a single claim. If we did, if we did, then the Coal
Act Funds would have a really big unsecured claim and we would
assert that against whatever the remaining assets are of the
estate. That’s typically what would happen In a 363.

THE COURT: Okay. So let me ask Question 1. |If Coal
Acquisition does not become -- what do you all call i1t, a
signatory or whatever?

MR. GOODCHILD: Well, there are two terms. There’s a
signatory operator which is the primary obligee under the --
obligated party under the Coal Act. And then the Coal Act
imposes or also makes liable those who are successors in
interest to sighatory operators.

THE COURT: But if they never become the signatory,
they would not have obligations under that part?

MR. GOODCHILD: That’s right, Your Honor.

THE COURT: But what you went them to have
responsibility for is to the extent there are obligations --

let’s assume they close if there is an order approving the --
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granting the motion or approving the sale. If this sale were
approved and it closed on February the 29th, you want to be
able to say that on or after March the 1st, Coal Acquisition
could have potential liability under the Coal Act?

MR. GOODCHILD: Yes, but only for periods of time
beginning on March 1st, not for any obligations that the
debtors may have had In prior time periods that the debtors may
not have satisfied.

THE COURT: 1Is that different from what Coal
Acquisition Is expecting to get as a part of this motion and
proposed sale?

MR. BRIMMAGE: Your Honor --

THE COURT: I need you to come to the podium if you
don’t mind, Mr. Brimmage, to make sure that (A) the record is
good and (B) that the folks on the phone can hear.

MR. BRIMMAGE: If 1°m following i1t correctly, 1
believe what he’s saying i1s any obligation that is still
continuing after March 1st, he wants us to be obligated for.

THE COURT: 1 think that’s what he’s saying.

MR. BRIMMAGE: And that is not the way we want 1t nor
do we read 1t. It cuts off all past obligations as of, In our
scenario, March 1st, they’re all gone, they’re free and clear,
they’re no more. Now we can’t prevent new obligations from
arising and we’re not talking about that. We understand that.

But any obligation as of March 1st is gone.
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THE COURT: So that i1f there are folks out there that
are currently beneficiaries under the Coal Act, Coal
Acquisition is iIntending not to acquire any responsibility or
liability for those folks. But i1f on March 2nd, there has been
a CBA and there are now union employees at Coal Acquisition and
then somebody on March 2nd, or 3rd, or 5th, or 10th, or
whatever becomes a beneficiary under the Coal Act, then that
person would then -- the Coal Acquisition would have liability
for that person?

MR. BRIMMAGE: Yes. With the qualifier that I don’t
know how the Coal Act works exactly. But to the extent what
you’re saying would impose Coal Act obligations after March
1st, we wouldn’t be a successor, unrelated to what happened
before, 1 think the answer’s yes.

THE COURT: Okay.

MR. BRIMMAGE: Am I not saying it right?

THE COURT: 1 think part of the problem i1s is that
there are a lot of us in the room who don’t fully understand
all of this and there are a lot of us in the room. But I think
I understand -- 1 think I understand what Mr. Goodchild and Mr.
Willett’s concerns are, which Is they want you all to be
responsible for those people regardless of when they retired,
regardless of which fund -- you’re saying no?

MR. GOODCHILD: 1I°m sorry to shake my head at you,

Your Honor. And I just don’t want this to go too far. No, not
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exactly, Your Honor.
THE COURT: Okay. But 1 want to be clear --
MR. GOODCHILD: 1 know.
THE COURT: -- as to what everybody’s arguments are

before 1 take this under submission.

MR. GOODCHILD: Yes. And I understand and I really
do appreciate that, Your Honor. And 1 know that the Coal Act
i1s not the typical thing that we deal with everyday.

Two things. One is the Coal Act only provides taxing
obligations to provide for a closed set of beneficiaries.

THE COURT: So there will be no new beneficiaries?

MR. GOODCHILD: There can be no new beneficiaries.

THE COURT: Okay. These are people who ended up with
no benefits based on various acts that occurred years before.
And so as a result, you now have the 74 Fund and the 92 Act or
whatever you all call those two funds that these people now get
to draw under?

MR. GOODCHILD: Not exact, Your Honor. The 1974
Pension Plan is a collectively bargained pension plan. The
Coal Act i1s only healthcare.

THE COURT: Okay.

MR. GOODCHILD: And the Coal Act Funds are
statutorily created under the Coal Act which is a part of the
Internal Revenue Code. And those Coal Act Funds are financed

pursuant tot he statute in the nature of taxes that are
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incurred, period by period.

THE COURT: But these are healthcare benefits that
are provided under one of the two funds solely for people who
are already retired and obviously would not -- not obviously,
likely would not become an active working member at the new
coal mines 1Tt they opened under Coal Acquisition and if there
i1Is a CBA?

MR. GOODCHILD: Yes.

THE COURT: Okay.

MR. GOODCHILD: And that’s why perhaps council’s
having just a tiny bit of trouble getting you a clear answer to
the question. It’s just that there’s no possibility that
there’ll be new beneficiaries for which really any company
becomes liable for. We’re talking about a closed set. The
Coal Act provides a funding vehicle, a tax-driven funding
vehicle to provide health benefits to a specific class of
beneficiaries who have ben protected by Congress. And what I°m
saying is the taxing obligation Imposed under that statute
first of all, nobody ought to be messing with that.

Second of all, 1f we are going to modify that kind of
an obligation, you would modify it in the way you would modify
any other tax. A tax that is due, fine. We can treat that as
a claim. A tax that hasn’t become due yet, a tax that hasn’t
been assessed for new period, like next year’s property taxes

or next year’s iIncome taxes, that’s not part of the bankruptcy.
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That arises later.

And we’re saying is we believe 1t 1s beyond the power
of this Court to order that Coal Acquisition iIs not going to be
liable for tax obligations for periods that occur after the
closing. Those obligations simply do not exist and they are
not a claim of which we can have a clear and sale.

THE COURT: 1 understand it much better now, Mr.
Goodchild.

MR. GOODCHILD: Thank you, Your Honor.

THE COURT: Thank you. Mr. Brimmage, you have
something to add?

MR. BRIMMAGE: Briefly, Your Honor. Back to your
hypothetical which hopefully i1s not too hypothetical. On March
1st, Coal Acquisition would not be a successor iIn interest to
the prior debtors. On March 1lst, those prior obligations,
those prior funds for those prior retirees as far as Coal
Acquisition iIs concerned are wiped out never to be returned.
And I think that’s what you were asking. And I wasn’t saying
it very well.

THE COURT: I don’t think I asked it very well. But
in any case, | think 1 have a clearer understanding of what the
problem i1s at this point.

MR. BRIMMAGE: Okay. Thank you, Your Honor.

THE COURT: Thank you.

MR. GOODCHILD: Your Honor, I apologize. 1 have one
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more --

THE COURT: Sure.

MR. GOODCHILD: -- thing to just add on that point.
I apologize for continuing to pop up. But Your Honor, as I
said at the very beginning of the hearing, the contents of Your
Honor”s order are different from the question of whether under
the Coal Act, Coal Acquisition would be an obligated party.
And as we said In our papers, the i1ssue of whether Coal
Acquisition actually would have statutory liability is an
unresolved question. And I’m not representing to Your Honor
that 1n my mind it has been decided that Coal Acquisition
absolutely would have Coal Act obligations. We’re simply
saying we don’t believe Your Honor can prejudge that.

That”’s all we are -- now 1 hear counsel. Counsel 1is,
I think, looking for certainty one way or the other. Our
argument is that that -- we can’t -- there’s no way to provide
that certainty. We don’t know yet what Coal Acquisition 1is
going to do or not do. Coal Acquisition is not taking all of
the assets of these debtors. Coal Acquisition is a different
business after an asset sale. There i1s a lot of jurisprudence
out there over whether an entity that acquires assets iIs
actually obligated under the Coal Act. And we don’t believe
that that question is before Your Honor. We simply want the
opportunity to have that question resolved later to the extent

it becomes relevant.
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THE COURT: Thank you, Mr. Goodchild.
MR. GOODCHILD: Thank you, Your Honor.
THE COURT: And before you all do your closings, you

have something else, Mr. Brimmage?

MR. BRIMMAGE: Yes. | want to say no, but the
answer’s yes. | just want to address -- | don’t want to leave
it lingering. That issue is relevant right now. 1It’s not

relevant tomorrow or at another day. The order we need from
the Court is exactly what you asked about and you and 1 talked
about. That’s not for another day, that’s for right here,
right now. Otherwise, this sale 1s not free and clear. And I
didn”’t want that to pass, | wanted to go ahead and address it.

MR. DARBY: But Your Honor, Your Honor has the
proposed order. And from my perspective, Your Honor is reading
the order correctly. And i1t says what you say it says, it
doesn’t say what they say i1t says. And we went through this
exercise, but nobody has pointed out anything that’s wrong with
the proposed order. 1 think the language iIn the proposed order
is fine.

Whatever happens in the future, they’re not on the
hook for our liabilities. And i1t’s not just the Coal Act. |IT
you look at the order, i1t’s ERISA, 1t’s the Civil Rights Act,
it’s all sorts of stuff. Nobody’s asking Your Honor to figure
out what might arise under any of those statutes in the future.

But to the extent we’re liable for, they’re not. They take the
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assets free and clear of any of our liabilities or obligations
under those statutes. | don’t think anybody i1s asking the
Court to rule on what may or may not happen in the future, that
it won’t arise or that i1t will arise.

But I still didn’t hear any comments or responses to
your question, what’s wrong with this order. The language says
what 1t says. 1 think the Court’s reading it correctly.

THE COURT: Thank you, Mr. Darby. Now before we get
to closing arguments, Ms. Levine -- and you don’t necessarily
have to answer this for me now, but here is sort of my to the
point question, | guess, to the Union. Based primarily on
arguments, objections, the cross examination of the witnesses
called by the motion proponents, if the motion is denied and
there i1s no sale, the unions have no certainty. They don’t
know what will happen. None of us know what will happen. 1
mean we’ve been told from the witness stand by Mr. Sheller
(phonetic) at the last hearing what will happen.

I understand that there i1s some thought -- and the
argument, I thought was an extremely creative argument, but 1
don’t know, I think we talked about it briefly at the last
hearing, is 1If there i1s no sale, then what will the lenders do
which of course i1s pure speculation on any of our parts as to
whether the lender will say, in this group of iInvestors whether
they be new investors or old i1nvestors, whether they will say,

we’re going to take possession of these mines and we’re going
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to do something with them because we have a lot of money
invested and we don’t want them just shut down and concrete
poured In the hole and water fill up the holes and yakety
yakety.

So my point being, 1If there i1s no sale, the Union has
no certainty as to what will happen at these mines. That seems
where we are on that issue, correct?

MS. LEVINE: Yes, Your Honor. But the assumption is
that there’s some certainty on the -- you can’t kill me twice,
okay? You’re saying that there’s no certainty if there’s no
sale. What we’re saying to you iIs there’s equally no certainty
and perhaps less certainty if there --

THE COURT: That was Question 2.

MS. LEVINE: -- if there i1s a sale.

THE COURT: You have no certainty either way. And 1
understand that the Union feels strongly, as you did at the
last hearing, that the chances are better for the Union and the
Union employees without this deal. Do you think there is more
incentive for the lenders to do something and to operate than
to protect their iInvestment?

MS. LEVINE: Yes, Your Honor. We believe -- or at a
minimum, IFf Your Honor’s struggling with that, at a minimum,
the ruling should be adjourned so that they can come before
this Court with more specificity for all of us with regard to

financing in place and with regard to what they really truly
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intend to do with these mines.

With a stroke of a pen at the last hearing, you put
us in a much worse place at the bargaining table and we stayed
there anyway. And with a stroke of a pen here, Your Honor,
you’re going to put us in an even worse place. So for us to
say, do we do better it there’s a Chapter 7 Trustee and a third
party fiduciary that’s overseeing this process? We think maybe
we do.

Do we do better if the lenders actually have to come
forward and say to everybody with specificity like they would
iT this were a plan context? We think that we do. There’s a

-— you know everybody keeps talking about the fact that we’re

meeting 24/7 and we’re doing everything that we’re doing, but
there’s a thin line between good faith negotiations and
filibuster. And for whatever reason, Your Honor, we have not
been able to get 1t done here and we’ve been trying really,
really hard. And --

THE COURT: 1 understand that, Ms. Levine. And if 1t
appears to you and others that 1 struggled then and 1°m
struggling now, then that would be an accurate portrayal. But
as the debtors note in a less than kind way, 1 will note for
you as | hope 1 have otherwise noted, it is not -- i1t 1s a lot

about the Union, i1t 1s a lot about the people who work there,
but 1t Is not just about the employees and not just about the

Union. That is your only client and your only concern. But
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from my perspective, there are lots and lots of other
stakeholders.

MS. LEVINE: And we understand that, Your Honor, but
there 1s also you know -- and going back and just looking at
this objectively, almost like 1t was a law school exam, there’s
still the burden of proof. And a hope and a prayer that
something good could happen works perhaps i1f everybody is
sharing In the sacrifice.

But doing away with the criteria that the debtor has
to meet under 363 when 1t”’s only the most vulnerable and
disenfranchised, not the management, not the management
retirees, not the Creditors” Committee with separate -- they
went through a laundry list of professionals, all of who are
getting paid, we weren’t on the list, okay? There’s a whole
bunch of people here that are better able to take care of
themselves than this most disenfranchised work force and this
most vulnerable retiree group. And for whatever reason In this
particular case In a way that we’ve never seen before, we are
being i1solated, singled out, and left off to the side.

So maybe the argument is not that this Is a sub rosa
plan, Your Honor, maybe the argument is It just isn’t sub rosa
enough.

The bottom line is either, either we’re going to say
we’re not really going to look at 363 because we’re In a

desperate situation or we’re going to say you haven’t met the
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criteria under 363 because it really isn’t in the best interest
of all the stakeholders because they’re all not being treated
fairly.

THE COURT: With all due respect, Ms. Levine, | can
assure you I’m going to be very objective and look at all the
requirements of 363. But that would kind of give you an
idea --

MS. LEVINE: But I didn’t mean that iIn a
disrespectful way, Your Honor. In other words, if they solved
all the objections, i1t makes i1t much easier for the Court to
rule. 1 wasn’t implying that the Court wasn’t handling the
situation appropriately. What 1 meant i1s you know hard cases
make a much more difficult process. So you’re asking of us a
very difficult question. And we’re trying to be very
straightforward in our answer because 1t’s obvious that the
Court’s struggling and we appreciate the fact that the Court is
struggling.

But we find ourselves iIn a situation that’s getting
more and more precarious in a way where all of these
observations that people keep saying will possibly make it
better, aren’t. And so that’s really where we are. Thank you.

THE COURT: Thank you, Ms. Levine. 1 apologize for
the diversion. But anyway, all right, so now if I could hear
from each of you iIn a much more orderly fashion?

MR. DARBY: Your Honor, 1°m not going to repeat all
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the stuff about the Coal Act because 1 think we’ve covered that
sufficiently. 1’11 answer any other questions the Court has.

THE COURT: Mr. Darby, you do it based on your notes.

MR. DARBY: Okay.

THE COURT: 1 mean if that works better for you, the
fact that there’s some repetition on the part of any of the
lawyers does not offend me.

MR. DARBY: I appreciate that, Your Honor. But I
really just want to rely on our opening and the evidence and
our brief. And just iIn response to the last exchange,
certainty is not a requirement of Section 363. We are not
required to prove that the transaction i1s certain to close.
That’s never something that can be proved iIn any sale. Sales
are always contingent upon various conditions that may or may
not come true. So | don’t want to get sidetracked by this
issue that we are somehow required to prove that this sale is
going to be consummated before this Court can approve it.
That’s just not the law.

But on the issue of certainty, the evidence in front
of the Court is overwhelming and uncontroverted that between
two different scenarios that present uncertainty, the sale is
by far the most certain option and the best option to provide
for an ongoing operation and jobs. We can’t prove that it is
certain beyond a reasonable doubt. But we can prove that i1t’s

more certain than any other alternative before the Court. And
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we have proved that.

The evidence i1s overwhelming and unchallenged. And 1
just don’t know what else to say about that. But I think
that’s very important for the Court to know. 1 think 1t’s
important for the workers. 1 think 1t’s important for all
constituencies who are all taking a haircut. There 1s no
constituency in this case that’s not being adversely affected
by this outcome. The only difference with the Union is that
they haven’t agreed to it yet. But every constituency in this
case 1s being hurt including management, shareholders, and the
lenders who are losing substantial economic value in this
transaction.

So that’s really all I have to add. 1 just wanted to
clarify that point. It’s important to us that this iIs a going
concern sale that provides for operations, provides for jobs.
That’s very important to us. And that’s why we’ve talked about
it so much.

We understand that i1t’s important to the Court. But
it 1s not a requirement of Section 363 that we have to prove
that the sale will be consummated, that the business will
operate or that all the employees will be hired. That’s just
simply not a legal requirement. But to the extent it’s
relevant, 1t’s obvious that this 1s a much more certain
alternative for any of those outcomes than any other presented

to the Court.
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THE COURT: Thank you, Mr. Darby. Mr. Brimmage?
MR. BRIMMAGE: Thank you, Your Honor. 1°m going to

do some quick hits because we’ve talked about a lot already and

I don’t want to repeat myself either because who knows, 1 might
say something inconsistent. | don’t want to do that.
Let me start with the Coal Act obligation. 1 just

want to clarify I don’t want to make any more argument unless
the Court has questions. We’ve heard a lot of discussion and
I’ve heard the Funds’ counsel talk about this $147,000
obligation. 1 know the Court has heard i1t too. 1 round it to
150. But we went back and looked at the disclosure statement.
That’s for one fund. The other fund obligation is $530,000 a
month which is 6.5 annually. That’s a lot of money.

And what we heard, Your Honor, is we heard a lot of
testimony about -- both prior and today -- about the APA was
negotiating at arms” length. 1t was a very tough negotiation
Mr. Zelin testified last time. And what we see up here on the
board, i1t’s from Mr. Masterham”s (sic) Tab 2 In his notebook.
And 1 think 1t was entered iIn as evidence. And I said the name
wrong, and I apologize. That’s the snickering. [I1°m terrible
with names.

But what you see is clearly, there’s a lot of
obligations there that Coal Acquisition wasn’t crazy about
taking over. But that’s the result of arms” length

negotiation, very tough negotiation. And that’s where they
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came to and that’s where i1t ends.

The Steering Committee Coal Acquisition iIs not
interested iIn taking on any more obligations. So they need a
free and clear order from the Court. And that includes Coal
Act obligations exactly as the order is written.

I want to talk about the Steering Committee and Coal
Acquisition’s conduct In the case and certainly in the sale
motion. There i1s zero evidence before the Court that any bad
faith anything has gone on. And in fact, 1t’s quite the
opposite. Not only did Mr. Zelin say that he’s been involved
with the Steering Committee and Coal Acquisition in dealing
with all these issues, but he -- In his opinion, they’ve all
acted in good faith. There’s simply no evidence otherwise.

And then 1T you look at all the things that have
taken place, the Steering Committee and Coal Acquisition have
lived up to every obligation that they have had to date and
more, and then some. The Court recalls how this case started
off, a little rocky with the Creditors” Committee. As we stand
here today, we have an agreement.

We’re working hard to get an agreement with the
Union. There are no guarantees and there are no promises, but
a lot of work has been done and we are optimistic. All the
things that were required to do by us, including the adequate
assurance fTiling yesterday, was done and it was done timely,

and i1t was done well. We’re doing all the background work to
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get the permits transferred. We’re doing the background work
to get financing, rights offering issue set up, letters of
credit, surety issues arranged, dealing with the Department of
Justice which there was an agreement today, dealing with other
entities including many of the objectors In the sale motion.

And 1 bring that up because there’s only so much we
can and so much we’re willing to do until we get a sale order.
And that’s just reasonable.

I was a little surprised at the cross examination of
Mr. Williams about he hasn’t moved here yet. Well, he doesn’t
have a future yet. Nobody does with Coal Acquisition. And
until we get a sale order and then we go down the road and
consummate the deal and close 1t, that’s what we’ve got.

So 1 think everything that reasonably could be done
and have been done, has been done. What we need now is we need
a sale order from the Court in the form that’s been submitted
by the debtors and then we need to move forward.

Your Honor, from an evidentiary standpoint, all the
363 elements have been met, every single one. 1 didn’t hear of
an element iIn any argument yet, we may hear i1t, that hasn’t
been met. And if it hasn’t been met, I haven’t heard
specifically why. 1 submit to the Court there’s evidence to
support each and every element required. And this iIs a 363
sale. This was not a Chapter 11 plan of reorganization.

There’s a difference.
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Last but not least, | agree with Mr. Darby.

Certainty i1s not a requirement under 363. But let’s talk about
it. And by the way, Your Honor, you stole my thunder.
Certainty is where -- 1 was going to close with certainty. And
then you already went there. It’s not a requirement, but let’s
talk about what the best certainty iIs. Is the best certainty
to not grant this sale motion and let’s just see what happens?

At the beginning of this hearing, you asked Ms.
Levine what would happen 1f you denied the motion. 1 remember
her response. She said, | don”t know. Well, I don”t know
either, but I know 1t’s not good.

What happens if the sale motion is granted? Well,
there’s not certainty, there’s not a guarantee, but every
action by Coal Acquisition and its backers indicates they want
to close this deal. They want to make this happen. And they
have the wherewithal to do 1t. They’re not running around,
trying to scrounge pennies to pay for it. There’s going to be
a rights offering. And Mr. Zelin testified he has every
confidence that they could pull this off and so does everyone
else. So Your Honor, the way to get certainty is to grant this
motion.

And now 1 want to leave this with jobs. The Court
asked last time at the 1113/1114 hearing, the Court 1is
concerned about jobs. Understandably so. A lot of people are

worried about jobs. Just because we’re trying to buy this iIn
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the 363 sale, doesn’t mean we’re not worried about jobs, we iIn
fact are. But the only way to save jobs is for this motion to
be granted and the sale to be consummated.

You heard what Mr. Williams said about the current
operational plan. And of course the operational plan -- one of
the things he didn’t mention, but we all know it’s impacted by
coal prices. Well, we know what they are today, but we don’t
know what they’re going to be the next quarter or the next
quarter after that. But if the mine is sold and i1t’s
operational and it can stay operational and stay profitable,
then someday, more and more operations can open up and more and
more jobs can be had. But by this sale being consummated,
there’s going to be a lot of jobs and a lot of jobs soon.

So, Your Honor, we would respectfully request the
Court grant the motion In 1ts entirety in the exact form of
order that was submitted by the debtors and in doing so,
recognize that every single element of 363 has been met and
that the only way to provide certainty and the best opportunity
for jobs iIs to grant that motion. Thank you, Your Honor.

THE COURT: Thank you, Mr. Brimmage.

MR. GOODCHILD: Thank you, Your Honor. For the
record, John Goodchild on behalf of the Coal Act Funds. Your
Honor asked a question about what the problem was from our
perspective with the order as written. And 1 guess the flip

side of that i1s why iIs it that the proponents would like the
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order to be entered exactly the way it is written? Nine and 17
are really the two provisions that are problematic. Nine
because 1t enjoins, language i1s extraordinarily broad. It
would prohibit at least under a conservative reading, i1t would
prohibit the Coal Act Funds from pursuing Coal Acquisition for
post-petition Coal Act obligations i1if Coal Act Funds felt that
there were such.

And 17 because 17 | think under a literal reading
would be the Court’s finding and conclusion that Coal
Acquisition Is not a successor In interest to the debtors as
defined under the federal statute. Now at least with respect
to Paragraph 17, there’s a real problem. Put the legal issue
aside, there’s simply no evidence to support any finding or
conclusion about the status of Coal Acquisition. That wasn’t
part of the hearing today. There’s nothing about the elements
of what would constitute a successor iIn interest to the
debtors. There’s been no briefing submitted to Your Honor
about what that terms means under the statute. There i1s quite
a bit of case law on it.

So if what we’re looking for i1s a conclusion based
upon evidence that an entity that doesn’t yet have these assets
does not qualify under a test under a federal statute, 1 think
we have a failure to prove.

But to answer your question, i1t’s 9 and 17, Your

Honor .
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THE COURT: Thank you.

MR. GOODCHILD: AIll right. 1 don’t want to belabor
the Coal Act arguments. There has been a lot of back and forth
on it and I really appreciate Your Honor’s patience with those.
From our perspective, there Is -- we have no choice but to
defend the federal statute. In our view the legal question of
whether the Court has the power to do what is being asked of it
must be answered In the negative. And i1t iIs not negotiable.

In other words, we’re not standing here telling Your
Honor to stop a sale. We’re standing here telling Your Honor
not to put something i1llegal In the order. And that is our
perspective. So to the extent that words to the effect of
playing chicken have been thrown around over the last couple
days of hearings, including on the 15th and 16th. 1 want to
make 1t clear that we’re talking about a federal statutory
obligation. We’re not talking about something that we can sit
around the bargaining table and deal with, we can’t. The issue
of whether Coal Acquisition may or may not be liable for
premiums that may arise in the future iIs not a negotiable
question as it relates to the character of the obligations.

What 1s an open question i1s what 1’ve been coming
back to which 1s 1n the future will the facts and circumstances
make 1t so that Coal Acquisition IS a successor in interest
under the statute. And that is a question on which no one can

really reach a conclusion.
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I won’t go back through the whole Coal Act
obligations that arise periodically point i1t is the lynchpin of
the entire legal question, Your Honor. And so our view on that
is that the case law i1s legion on this at the circuit level,
not this circuit, Your Honor. This circuit is a blank slate.
But at the circuit level, the legal conclusion reached by the
circuit courts, In many cases overruling bankruptcy courts, 1is
that Coal Act premium obligations are taxes and that they are
incurred on a periodic basis and that tax obligations that may
arise for future periods are not within the power of the
Bankruptcy Court to discharge. And that means they are not
part of a single claim. Acceptance of that legal proposition
mut lead to a change In order that has been submitted to Your
Honor .

We’ve also made a jurisdictional argument related to
the Anti-Injunction Act. It’s the same argument using a
different legal pathway which 1s that if a future tax
obligation may be enforced anything in this order purporting to
enjoin us from enforcing it violates the Anti-Injunction Act.
Either way, you’re really talking about whether Coal Act
premium obligations for post-closing time periods are really
part of anything that can be determined by this Court today.

All right. So let me move to some of the other
things that have come up during the day. One thing that has

rung through the last hearing and this hearing is the question
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of what will happen 1f. And what we have here are lenders
whose collateral consist of coal mines. Those coal mines are
currently generating less cash than they need to -- for their
upkeep. So right now, you have a situation in which the
debtors have to use their free cash, which i1s the lender’s cash
collateral, we’ve established that. And even above that, the
lenders have had to forego payments to which they were
otherwise entitled by way of adequate protection and have even
begun to talk about putting new cash iInto the estate all for
purposes of preserving the value of their collateral. And Your
Honor, our view is that is rational because the lenders will
stand to lose everything if the cement i1s poured into the
mines.

In fact, that’s what really what the evidence shows.
The lenders are entitled to fundamentally all of the value of
the mines. The value of the mines i1s undisputedly a lot
greater 1T the mines do not have cement poured down them even
though right now they don’t make any money. And so there
really i1s no evidence to support the idea that the lenders will
permit the pouring of concrete down their collateral.

That’s not to suggest that the mines shouldn’t be
sold. 1 want to make that clear. 1 made i1t clear at the
beginning, 1’11 say i1t again. 1It’s not -- we are not
suggesting the mines should not end up in the hands of the

lenders. We’re simply saying, 1t’s really not plausible to
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believe that there i1s this thread hanging over the head of the
proceeding associated with the failure to do every little thing
that the lenders want for fear that the lenders will allow the
mines to be destroyed. The mines are not going to be
destroyed.

You have a credit bid situation. We’re not playing
with new money. We’re not talking about new investors who
could decide to iInvest In something new. We’re talking about
entities that have put their money iIn already and are simply
trying to salvage whatever value remains iIn that investment.
And so for all of those reasons, | don’t believe that the
direst of consequences i1s really plausible.

I do think 1t is the right result that we maximize
what’s left of the value of the estate through a sale. And
that’s why 1°ve said we don’t oppose the sale. But again, our
view Is that doesn’t justify the threat.

And the reason why 1 focus on that point is that
there’s been some suggestion that the lenders have reached the
end of their negotiating rope, that they’re willing to do
whatever they’re willing to do today, but not a penny more.
And 1 understand that a party in the lender’s position would
not want to spend one more dollar than they’ve already
committed to spend. This, so far, hasn’t been the best
investment apparently. But our position is that does not give

you the ability to insist that the debtors propose an element
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in an order that may exceed what the Court is legally permitted
to do.

And so my first point and my second point link
together. 1t’s not appropriate to put these terms in the
order. And 1t’s not appropriate to give credence to the
argument that if you don’t do these things that we think are
not legally permitted, that something terrible will happen on
the practical front.

Okay. Last point. With respect to the stay, we have
not heard any evidence to support a decision by Your Honor not
to have the usual 14-day stay apply to Your Honor’s order,
whatever i1t is. We believe that there is no cause for the
waiver of the 14-day stay requirement. We think the evidence
is entirely to the contrary. This is a sale that now cannot
close before the end of February. This is a sale that could
not be moved up. There’s no good reason why there ought not to
be the usual stay that comes along with Your Honor’s order.

And there’s a good reason why we have stays like
that. 1t allows parties to come back to Your Honor and ask
Your Honor to clarify or amend judgments. You’ve seen just
with the last order, Your Honor entertained a motion like that.
It allows people to go to take appeals if they feel that
appeals are justified and to ask in an orderly fashion for
further stays i1f they believe further stays are warranted.

This is a situation in which from our perspective, the debtors
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are asking for something that violates the law.

IT Your Honor agrees with the debtors -- and I mean
this with respect, Your Honor, it’s not intended as anything
else -- we will be forced to prosecute an appeal. And we
believe that that is our duty under the law. And we would like
to be able to do that in an orderly way and we would also like
the opportunity to the extent 1t we feel 1t i1s justified to ask
Your Honor to reconsider depending upon what’s in the order,
especially given that some of these issues are complicated and
are not usually dealt with by counsel and courts. And again, |
don’t mean any disrespect by that, Your Honor, I just mean to
suggest that we’re all human.

And so for those reasons, | would ask Your Honor to
amend the proposed order to take out the provisions that would
prejudge whether Coal Acquisition could possibly have Coal Act
obligations, to remove the injunction against the Coal Act
funds that would stop us from pursuing Coal Acquisition if we
believed that Coal Acquisition owed premiums for post-petition
periods. And we would ask Your Honor not to grant the debtors
for a waiver of the automatic 14-day stay of Your Honor’s
order. Thanks very much, Your Honor.

THE COURT: Thank you, Mr. Goodchild.

MS. LEVINE: Thank you, Your Honor. Without
rehashing some of the stuff that we’ve discussed before, I

would ask the Court to consider the fact that this i1s in fact a
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sub rosa plan. All of the lenders are doing here are cherry
picking the administrative and priority claims to pay, not
following the distribution scheme that would otherwise be
available In a Chapter 11 or a Chapter 7. And there’s been no
testimony or other evidence that administrative and priority
claims would be paid in full if In fact the debtors and Coal
Acquisition do in fact close. 363 does not allow them to
recreate the priority schemes under the Bankruptcy Code nor
does any other provision in the Bankruptcy Code.

We’ve heard a lot about certainty, Your Honor. The
problem here i1s that the certainty iIs by choice and a choice
which appears to us as arbitrary because it seems to be a
choice for certain trust funds, certain settlements, all of
which benefit others, none of which benefit what we view as the
most disenfranchised creditors in the estate.

Talking about benefits, we haven’t seen what those
benefits are yet, Your Honor. All we’ve actually seen is
idling of the minds and additional threats of idling of the
minds.

The other thing that we find frankly confusing is
that this i1s rescue financing. In other words, 1t’s a credit
bid by the existing lenders. The i1dea that they are coming to
this Court and asking for this Court to approve a sale where
there’s a closing conditioned on whether or not the purchaser

is In fact going to lend i1tself money to close, that that
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remains an uncertainty that we won’t know the answer to until
February, is hard to swallow, Your Honor. We don’t believe
that that’s a condition that should remain open iIf iIn fact the
benefit here is that all of these obligations that are being
assumed are going to get funded at closing and In fact that
there’s going to be this elusive job preservation that we
haven’t seen and i1n fact, we’ve seen the contrary, particularly
with the 1dling of the Number 4 Mine the day that Your Honor
issued the 1113 and 1114 ruling.

We thank the Court for your time and we appreciate
the difficulty of this decision. Thank you.

THE COURT: Thank you, Ms. Levine. Mr. Barrett?

MR. BARRETT: Thank you, Your Honor. Your Honor,
after this sale, Walter i1s going to be left with 1ts West
Virginia mining permits. It can’t walk away from those
obligations or those permits. As the operator under the
permits, Walter has a legal obligation to reclaim the permitted
sites even IT it rejects the leases, SMCRA still requires that
Walter reclaim the sites and i1t actually requires the lessor to
allow Walter onto the property in order to do that.

And Your Honor, you can’t make any mistake about 1it.
We’re talking about the potential for unreclaimed mines and the
potential for untreated water pollution that’s coming off of
those mines that present very real environmental problems to

the people of the State of West Virginia and do as Congress and
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the State legislature both recognized, create imminent and
identifiable risks to the public health and safety.

THE COURT: With all due respect, Mr. Barrett, 1
didn’t hear any evidence to suggest that they’re going to walk
away and let that happen.

MR. BARRETT: 1°’m getting there, Your Honor.

THE COURT: Okay.

MR. BARRETT: Your Honor, 1 think 1t i1s true and
based upon their papers, 1 think it is true that Walter has not
claimed otherwise that i1t’s obligated presumably under 959(b),
under the Midlantic decision, and the MP Mining decision of the
Eleventh Circuit, they’re not claiming otherwise. The real
question comes down to how are they going to comply with those
obligations.

There appears to be no real question that Walter is
going to be left with i1nadequate resources In order to do that,
save one perhaps. In fact, their own evidence shows that
pretty clearly that -- and | believe this i1s putting the two --
the chart and Mr. Mesterharm®s -- 1 think 1 said that right --
testimony together that they’re roughly $20 million of
reclamation obligations iIn the State of West Virginia that are
providing for a wind-down trust. 1It’s going to be funded with
at most $8.4 million. On its face, that’s inadequate in
addition to the fact that there are many, many other expenses

that I don”t even believe the reclamation obligations are
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included in the $8.4 million.

So the only thing that Walter i1s doing here today 1is
relying upon the agreement by Coal Acquisition to assume the
reclamation obligations. That’s the only way that they have to
comply.

THE COURT: So if the sale i1s not approved, how would
you propose that they comply?

MR. BARRETT: Your Honor, I’m not standing here
saying you should not approve the sale at all. We’re never
really --

THE COURT: Well, 1 guess that’s my question. What
is It you’re —-

MR. BARRETT: And 1’11 get to that too, Your Honor.

THE COURT: Okay.

MR. BARRETT: We heard a lot about the terms of that
agreement today. It’s important to note we’re not asking the
hedge funds to do anything other than to live up to the terms
of that agreement and actually assume those obligations.

We’ve only asked -- we’ve asked them to do that
directly and to us. We are the regulatory authority. We are
the entity to or the State of West Virginia is the entity to
whom these obligations are owed. For whatever reason, the
hedge funds have refused to make that kind of commitment to the
State of West Virginia. They will make 1t to Walter, but not

to the State of West Virginia.
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Your Honor, that doesn’t give us a whole lot of
comfort. As you can imagine, the status of Walter i1s greatly
at issue here. Quite frankly based upon the discussions, I
don’t know that anyone has a very clear understanding of what
IS going to happen to these permits, who is going to hold them,
who 1s going to be responsible under SMCRA as they must be to
perform those services. And ultimately the question iIn the
DEP’s mind i1s how are the obligations that Coal Acquisition 1is
undertaking going to be enforceable by DEP to whom they are
owed ultimately?

Your Honor, I can’t stand here and suggest to you
that you have the authority to order them to make that kind of
a commitment to us. And so really, Your Honor, what 1 am left
with i1s the statement that the State of West Virginia 1is
relying upon those -- the assumption by Coal Acquisition of
those obligations and 1t is going to continue to watch very,
very carefully to ensure that whoever the permitee ends up
being i1n this case has adequate resources available to it in
order to complete that reclamation. And I think that’s
essentially 1t, Your Honor.

We”’re not opposing the sale. We do not oppose the
sale of the properties to Coal Acquisition. We just want to
make sure that our situation is taken care of. It looks as
though 1t might be In the agreement. But for whatever reason

Coal Acquisition has been unwilling to commit to the State of
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West Virginia that i1t will in fact perform those obligations.
So all we’re left with iIs a statement that we’re going to do
everything within our power to ensure that these obligations
are performed and essentially reserve our rights to continue to
regulate these permits and enforce the law in the State of West
Virginia.

THE COURT: Thank you.

MR. BARRETT: Thank you, Your Honor.

THE COURT: Mr. Fingerhood, if you’re -- are your
negotiations complete at this point?

MR. FINGERHOOD: Yes, thank you, Your Honor. And we
appreciate the Court’s patience. 1 know on our end, we were
doing a lot of cat herding. But 1 think we got everything
together. Our objection on behalf of the EPA really related to
the Walter Coke facility. We hope there i1s a successful sale
of that facility. And we previously negotiated some language
in the sale order that provides that any new owner -- It’s iIn
Paragraph 22, any new owner will be obligated to comply with
any RCRA obligations at the facility.

We’ve also negotiated some language today that will
-- that’s going to be in Paragraph 27 of the revised sale order
that will allow us to establish an environmental response trust
which will fund the cleanup of the Walter Coke facility iIn the
event there 1s not a successful sale.

We”’ve used these at other big bankruptcies, GM,
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ASARCO, most recently Mississippi Phosphates. And we think
it’s an effective way to ensure the sites are cleaned up. It
allows EPA to be actively involved in the clean up. There iIs
going to be some funding that’s going to be required both for
the administrative fees of the environmental response trustee
as well as a Chapter 7 trustee and the liquidating trust which
i1s going to sell the Walter Coke assets and then turn over the
net proceeds to the environmental response trust. We’re going
to negotiate a separate agreement that will spell out all the
details involved In this. And so I’m pleased to report that we
were able to resolve our concerns with respect to Walter Coke.

THE COURT: Thank you.

MR. FINGERHOOD: Thank you.

THE COURT: Mr. Sparks, Mr. Bensinger, any position
on behalf of the Committee?

UNIDENTIFIED ATTORNEY: Mr. Bensinger will --

MR. BENSINGER: Good afternoon, Your Honor, Bill
Bensinger for the Committee. Your Honor, the Committee, as the
Court i1s aware, has reached an agreement, settlement agreement
with both the debtor and now Coal Acquisition, formerly the
Steering Committee. So obviously one of the conditions to that
agreement is that the sale goes forward. So -- and in
accordance with that settlement agreement, we would like to see
the sale go forward so that the settlement agreement can be

finally consummated.
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Nonetheless, we would certainly encourage, as the
Court has and continues to encourage the parties to continue to
talk. We hope that there can be a deal. Obviously, 1t’s a bad
situation for everyone and hopefully the adverse parties here
in this proceeding today can get together, as many of the other
parties have, and reach an agreement. Thank you, Your Honor.

THE COURT: Thank you, Mr. Bensinger. Mr. Corbett?

MR. CORBETT: Judge, the bankruptcy administrator has
no objection to the sale.

THE COURT: Thank you. Any other counsel present in
the courtroom wish to be heard? Ms. Kimble?

MS. KIMBLE: Thank you, Your Honor. Jennifer Kimble
of Rumberger Kirk & Caldwell on behalf of Airgas USA, LLC we
filed an objection to the sale which has been rolled to
February 3rd, it being deemed a cure objection. There was
another part of that objection related to assets that are owned
by Airgas, certain cylinders that are on the debtors” property.
We have negotiated with the debtor and have agreed to language
to be included in Paragraph H of the order. 1 have seen a
revised order. 1 don’t know that it has been actually filed on
the docket or circulated. So we would like to preserve our
right to see any final proposed order before i1ts entered by the
Court to ensure that our language is included.

Secondly, we’re working to resolve the cure

objection. And that’s obviously an issue for a different day.
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But we would also -- there’s a number of Ailrgas contracts which
are not being assumed and there i1s property that the debtor
related to those contracts as owned by Airgas. And so we would
like to preserve our right to come back to the extent we need
to ask the Court for any relief with respect to recovery of
that property if and when businesses cease operating or any
further time down the road. That’s all I have. Thank you.

THE COURT: Thank you, Ms. Kimble. Any other counsel
present?

MR. OZOLS: Good afternoon, Your Honor. Robert
Ozols, Maynard Cooper on behalf of the debtors. Here today is
Mr. Vogtle. He already announced himself on behalf of De-Gas.
Here he 1s. You know Mr. Vogtle and I have discussed the De-
Gas objection. And we are in agreement that it Is not an
objection to sale approval before this Court today and that it
relates to assumption and rejection issues which we have also
agreed we will address further down this process, you know soon
in the process as well. But accordingly, my understanding is,
yes, that is not objectioned. So --

MR. VOGTLE: Judge, Jesse Vogtle for De-Gas. Mr.
Ozol’s correct. My limited objection filed on behalf of De-Gas
IS not an objection to the sale. We understand that a motion
to reject concerning our overriding royalty stream is going to
be the vehicle will travel on before this Court as we move down

the road on this.
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We understand Your Honor’s already issued an order in
Dominion allowing for the stripping of that overriding royalty.
And you know ultimately, we’re going to be making the same type
of challenge and have an expectation it will probably go up on
appeal at some point.

THE COURT: Well, there’s already -- | think there
are actually already three appeals, one of which is probably
going to go away, may go away, two will continue on. And I°m
sure there will be more as a result of recent orders.

MR. VOGTLE: Yes, ma’am. We’re not here to belabor
any of that. But it is real money to our clients. And we
think 1t’s a change under Alabama law. We will hopefully a
better time to address that to you.

THE COURT: Thank you, Mr. Vogtle.

MR. VOGTLE: Yes, ma’am.

MR. OZOLS: Thank you.

THE COURT: Mr. Humphries?

MR. HUMPHRIES: Thomas Humphries for Dominion
Resources. And my position echoes Mr. Vogtle’s significantly.
We don’t think we can stand in the way of the sale going
forward so maybe we’re in the wrong place. It was really just
a protective objection based on the future appeal and how
things might change i1f 1t works out in our favor in the future.
So we all consent to the sale on that basis.

THE COURT: Thank you. Ms. McFarland?
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MS. McFARLAND: Yes, ma’am, Your Honor. Mainly we
intend to rely on what we’ve already submitted to the Court.
However, we would also join In Ms. Levine’s objections to the
sale. We represent a number of employees and former employees
of Jim Walter who have been injured or received iInjuries
incurred In the scope and work of their business. And I do
realize that the workers” comp. is continuing in i1ts normal
course. However, the sale of the assets as proposed would
relieve Walter Energy and Jim Walter of any responsibility for
these Injuries to their employees.

We also represent certain individuals who have cases
that are still stayed under the bankruptcy, namely some
neighboring landowners who have had a trespass and other
damages on their property that would have no redress i1f their
liability —- 1f the liabilities of Walter Energy and the others
are cut off at the point of sale.

So therefore, we would just again renew our objection
to the sale.

THE COURT: Thank you, Ms. McFarland. Any other
counsel?

(No audible response)

THE COURT: Mr. Darby or Mr. Brimmage, anything else?

MR. BRIMMAGE: Your Honor, 1 have a few quick hits.
Your Honor, 1”11 make this brief but I do have a few quick hits

that I want to address and iIn no particular order. 1 hope
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that’s okay with the Court.

Let me start with the Coal Act discussion. A couple
of things, Your Honor. One, the Coal Act, free and clear of
its obligations, is no different than ERISA and other similar
law obligations. | know counsel would have you believe
otherwise, but i1t’s simply not the case.

The debtors recite in their reply brief and in their
papers otherwise as well. The Fourth Circuit case of Leckie
Smokeless -- 1 hope I’m saying that correct -- but the Court
considered all the arguments that are being made right now
before the Court. And iIn that one, the Court entered an order
approving the sale to the debtors -- of the debtors assets,
free and clear of the Coal Act obligations and of course over
the objection of the exact same arguments that are being made
today.

Your Honor, for the same rationale and I know the
Court has seen 1t and the Court has read 1t, so we’re not going
to go iInto 1iIt.

THE COURT: Also seen i1t described as an outlier
opinion.

MR. BRIMMAGE: 1 don’t know what makes i1t an outlier.
But just calling it an outlier doesn’t make it an outlier.

THE COURT: Nonetheless, that’s their view.

MR. BRIMMAGE: 1 understand. | think it’s -- there’s

good rationale to support it.

WWW.JJCOURT .COM




© 00 N oo 0o~ W N P

N N NN NN B B R R R R R R R
a A W N P O © 0 N O 0o~ W N B O

Case 2:16-cv-00057-LSC Document 4-5 Filed 01/20/16 Page 212 of 215

211

There’s -- 1 heard speculation and conjecture about
what will happen if you deny the motion. But there is simply
no evidence before the Court about what will happen 1f you deny
the motion. Not one shred of evidence. All you have is Mr.
Goodchild saying, 1 believe or 1 don’t believe or I think. But
there’s no evidence. That’s just argument. And it’s
speculative and its conjecture. There’s simply no evidence.

Also, 1 just want to point out this $185 million on
the chart, Mr. Masterharm’s (sic) chart from Tab 2 --

UNIDENTIFIED ATTORNEY: Mesterharm.

MR. BRIMMAGE: Mesterharm. 1°m going to give up.
I’m going to give up.

THE COURT: The AlixPartners” dude.

MR. BRIMMAGE: 1 know, the AlixPartners” dude. That
IS —-- you can look at 1t a couple ways, but that i1s coming from
either the collateral of the lenders or new money from the
lenders. But it’s the lenders” money. The lenders have
committed to paying those obligations. That’s what the arms’
length negotiation said. So this isn’t some free ride for the
lenders. This -- the lenders are putting in real dollars to
back this thing.

Your Honor, we would also contend that the Court
should not stay the order. There’s two reasons, there may be
more. One is, obviously, there’s going to be no DIP until the

order i1s final and plans can go forward. And that’s not a
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threat, that’s just reality. That’s just the way reality
works. There’s going to be no more money committed to this
until Coal Acquisition can go forward with the sale.

And two, there’s simply no harm. There’s no harm in
not staying the order because they can go forward and appeal
it. Nothing prevents them from appealing 1t. It doesn’t harm
them on the merits at all. So we’d respectfully request Your
Honor keep that in there.

Last but not least on the certainty. The
negotiations for the APA were long. They were difficult.

There were sticking points according to Mr. Zelin. And at the
end of the day, they came to what they came for. But there 1is
no obligation or excuse me, there i1s no condition for
financing. That is not a condition to close. There’s no out
for Coal Acquisition iIf 1t can’t finance it because i1n fact, it
can. So 1 think that’s a little bit of a red herring to claim
that for some reason they wouldn’t be able to finance 1t and we
need certainty on whether or not they can. There is no out for
financing.

And Your Honor, that’s all I have to say unless the
Court has some questions.

THE COURT: Thank you. Anything else?

(No audible response)
THE COURT: 1 think you all very much. Again, 1

appreciate the preparedness, the professionalness of all the
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counsel, particularly those of you I know who have traveled
many times to be here. We”ll take 1t all under submission and
get you an order as soon as possible. Thank you.

UNIDENTIFIED ATTORNEY: Thank you very much, Your
Honor .

UNIDENTIFIED ATTORNEY: Thank you, Judge.

THE COURT: I do have a big consumer docket tomorrow.
So if you have stuff here, we can either push 1t up here, put
it In the closet or you all can come get it later today or
first thing in the morning.

UNIDENTIFIED ATTORNEY: We’re getting it today.

THE COURT: Okay. Thank you.

*x KX X X *
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CERTIFICATI1ION

We, TAMMY DeRISI, LORI AULETTA, VIDHYA VEERAPPAN,
court approved transcribers, certify that the foregoing iIs a
correct transcript from the official electronic sound recording
of the proceedings iIn the above-entitled matter, and to the

best of our ability.

/s/ Tammy DeRisi

TAMMY DeRISI

/s/ Lori Auletta

LORI AULETTA

/s/ Vidhya Veerappan

VIDHYA VEERAPPAN
J&J COURT TRANSCRIBERS, INC. DATE: January 11, 2016
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

In re:
Chapter 11
WALTER ENERGY, INC.! Case No. 15-02741 (TOM11)

Debtors. (Jointly Administered)

N N N N N N N N

DECLARATION OF DALE STOVER IN SUPPORT OF THE OBJECTION OF THE
UNITED MINE WORKERS OF AMERICA 1974 PENSION PLAN AND TRUST, THE
UNITED MINE WORKERS OF AMERICA 1993 BENEFIT PLAN, THE UNITED MINE
WORKERS OF AMERICA 2012 RETIREE BONUS ACCOUNT PLAN, THE UNITED
MINE WORKERS OF AMERICA CASH DEFERRED SAVINGS PLAN OF 1988, THE
UNITED MINE WORKERS OF AMERICA COMBINED BENEFIT PLAN AND THE
UNITED MINE WORKERS OF AMERICA 1992 BENEFIT PLAN TO (1) THE
DEBTORS’ MOTION PURSUANT TO 11 U.S.C. §§ 105(a), 1113(c), AND 1114(g) FOR
AN ORDER (1) AUTHORIZING THE DEBTORS TO (A) REJECT COLLECTIVE
BARGAINING AGREEMENTS, (B) IMPLEMENT FINAL LABOR PROPOSALS, AND
(C) TERMINATE RETIREE BENEFITS; AND (11) GRANTING RELATED RELIEF

I, Dale Stover, hereby declare:

1. I am over eighteen years of age. | have been employed since January 2, 1980 by

the United Mine Workers of America Health & Retirement Funds (the “UMWA Funds™).

2. | submit this declaration in support of the Objection of the United Mine Workers

of America 1974 Pension Plan and Trust (the “1974 Pension Plan), the United Mine Workers of

! The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
Walter Energy, Inc. (9953); Atlantic Development and Capital, LLC (8121); Atlantic Leaseco, LLC (5308); Blue
Creek Coal Sales, Inc. (6986); Blue Creek Energy, Inc. (0986); J.W. Walter, Inc. (0648); Jefferson Warrior Railroad
Company, Inc. (3200); Jim Walter Homes, LLC (4589); Jim Walter Resources, Inc. (1186); Maple Coal Co., LLC
(6791); Sloss-Sheffield Steel & Iron Company (4884); SP Machine, Inc. (9945); Taft Coal Sales & Associates, Inc.
(8731); Tuscaloosa Resources, Inc. (4869); VV Manufacturing Company (9790); Walter Black Warrior Basin LLC
(5973); Walter Coke, Inc. (9791); Walter Energy Holdings, LLC (1596); Walter Exploration & Production LLC
(5786); Walter Home Improvement, Inc. (1633); Walter Land Company (7709); Walter Minerals, Inc. (9714); and
Walter Natural Gas, LLC (1198). The location of the Debtors’ corporate headquarters is 3000 Riverchase Galleria,
Suite 1700, Birmingham, Alabama 35244-2359.
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America 1993 Benefit Plan (the “1993 Plan”), the United Mine Workers of America 2012
Retiree Bonus Account Plan (the “Account Plan”), the United Mine Workers of America Cash
Deferred Savings Plan of 1988 (the “CDSP”), the United Mine Workers of America Combined

Benefit Fund (the “Combined Fund”), and the United Mine Workers of America 1992 Benefit

Plan (the “1992 Plan,” and together with the Combined Fund, the “Coal Act Funds” and the Coal

Act Funds, together with the 1974 Pension Plan, the 1993 Plan, the Account Plan, and the CDSP,

“UMWA Funds”) to the Debtors’ Motion Pursuant to 11 U.S.C. 88 105(a), 1113(c) and 1114(f)

for an Order (I) Authorizing the Debtors to (A) Reject Collective Bargaining Agreements, (B)
Implement Final Labor Proposals, and (C) Terminate Retiree Benefits; and (1) Granting Related

Relief (“1113/1114 Motion”).

3. Since November 3, 2003, | have held the position of Director of Finance and
General Services (previously Comptroller) of the UMWA Funds. As Director of Finance and
General Services, and formerly as Comptroller, my responsibilities include monitoring the
payments made by the contributing employers to the UMWA Funds — including the Plans — and
taking steps to ensure contributing employers’ compliance with their contractual and statutory

contribution obligations.

4, Except as otherwise indicated herein, all facts set forth in this declaration are
based upon my personal knowledge, my review of relevant documents, my opinion based upon
experience, knowledge and information concerning the Plans, and information provided to me by
employees working under my supervision. If called upon to do so, | would testify competently to

the facts set forth in this declaration.
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A. The UMWA Funds

5. The UMWA Funds is a group of seven multiemployer employee benefit plans and
trusts that provide health insurance and retirement income benefits to retired coal miners and
their families. The UMWA Funds are jointly administered by a single staff under administrative
services agreements with the 1974 Pension Plan, which serves as the master administrative
entity. Each plan was established separately and has its own board of trustees, eligibility

requirements, and plan of benefits.

6. Two of the seven UMWA Funds, the United Mine Workers of America 1992
Benefit Plan and the United Mine Workers of America Combined Benefit Fund, were established

under the Coal Industry Retiree Health Benefit Act, 26 U.S.C. 88 9701 et seq. (the “Coal Act”).

7. The other five UMWA Funds were established pursuant to a collectively
bargained agreement between the UMWA and Bituminous Coal Operators’ Association, Inc.
(“BCOA”), entitled the National Bituminous Coal Wage Agreement (“NBCWA”) of 2011. The
1974 Pension Plan, the United Mine Workers of America Retiree Bonus Account Trust, and the
United Mine Workers of America Cash Deferred Savings Plan of 1988 each provide certain
benefit payments to eligible retired coal miners and other beneficiaries. The 1993 Plan and the
United Mine Workers of America Prefunded Benefit Plan provide health benefits to certain

retired mine workers and their eligible family members.
B. The Combined Benefit Fund

8. Certain Debtors are obligated to the Combined Fund with respect to
approximately 32 eligible beneficiaries, with an annual premium of approximately $147,000.

Thirty-one of these beneficiaries are assigned to Jim Walter Resources, Inc. (“Jim Walter), and
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one is assigned to Taft Coal Sales & Associates, Inc. (“Taft”).? These premium obligations to

the Combined Fund accrue in October of each year and are payable on a monthly basis.
C. The 1992 Plan

0. Currently, no beneficiaries of the 1992 Plan are attributable to the Debtors. |
understand that the Debtors provide retiree health benefits to approximately 572 retired coal
miners and their dependents through an individual employer plan (“1EP”), which the Debtors are
required to provide pursuant to Section 9711 of the Coal Act. Of these beneficiaries, 542 are
attributable to Jim Walter, and 30 are attributable to Taft. If the Debtors and their related
persons cease providing the statutorily-mandated benefits through an IEP, those Coal Act-
eligible miners and their dependents would become eligible to receive benefits from the 1992

Plan.

10. Benefits under the 1992 Plan are paid in part by monthly per beneficiary
premiums from each operator to whom beneficiaries enrolled in the Plan are attributed. Because
most beneficiaries are attributed to operators that are no longer in business, however, the cost of
most benefits under the 1992 Plan are funded by transfers from the federal government under the
Surface Mining Control and Reclamation Act, as amended by the Tax Relief and Health Care
Act of 2006. If the Debtors are permitted to cease providing the benefits required by Section
9711 of the Coal Act, and if they are permitted to avoid payment of per beneficiary premiums,

the cost of providing these benefits would be shifted to the federal government.

2 The following Debtors are “related persons” for purposes of the Coal Act: J. W. Walter, Inc., Jefferson Warrior
Railroad Company, Inc., Jim Walter Homes, LLC, Jim Walter Resources, Inc., SP Machine, Inc., V Manufacturing
Company, Walter Coke, Inc., Walter Energy, Inc., Walter Home Improvement, Inc., Walter Land Company, Walter
Minerals, Inc.
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11. Certain signatory operators must also provide security in an amount equal to a
portion of the projected future cost to the 1992 Plan of providing health benefits for eligible and
potentially eligible beneficiaries attributable to such operator. This security may take the form of
a bond, a letter of credit, or another form. With respect to the 572 beneficiaries described above,
Jim Walter is providing security for 542 in the amount of $4,312,152, and Taft is providing
security for the remaining 30 in the amount of $238,680, each of which is estimated to cover the

health benefits of the applicable beneficiaries for approximately one year.
D. The 1974 Pension Plan

12. The 1974 Pension Plan is a multiemployer pension plan that was established by
the NBCWA of 1974. Jim Walter is a signatory to the most recent NBCWA, the 2011 NBCWA,
which continues in effect until December 31, 2016 and sets forth the contribution obligations of
contributing employers to the 1974 Pension Plan, benefit levels owed to the 1974 Pension Plan’s

beneficiaries and participants, and eligibility requirements, among other substantive terms.

13. The 1974 Pension Plan provides pension benefits to approximately 89,000
eligible participants and beneficiaries who are retired or disabled former hourly coal production
employees and their eligible surviving spouses. It is a successor to the UMWA Welfare and
Retirement Fund of 1950, which grew out of the 1946 Krug-Lewis Agreement between the
government of the United States and the UMWA that first established the bituminous coal
industry’s health and retirement system. This population of participants and beneficiaries
includes individuals eligible under the 1974 Pension Plan and the UMWA 1950 Pension Plan,

which merged to create the 1974 Pension Plan effective June 30, 2007.

14, Jim Walter is a “participating employer” in the 1974 Pension Plan, and is

obligated with respect to: (a) monthly pension contributions that must be made for as long as the

6
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employer has operations covered by the 1974 Pension Plan and (b) “withdrawal liability”
accruing upon a partial or complete withdrawal by the employer from participation in the 1974
Pension Plan. Jim Walter, together with any other commonly-owned entities (including its co-

Debtors), are jointly and severally liable for the withdrawal liability described below.

15. Jim Walter made contributions to the 1974 Pension Plan over the last three plan
years in approximately the following amounts: $21.1 million in 2012, $20.3 million in 2013, and
$18.9 million in 2014. In 2014, Jim Walter’s contributions represented approximately 18% of
the total contributions received by the 1974 Pension Plan from all contributing employers. Jim
Walter’s projected contributions to the 1974 Pension Plan from now through December 2016

total $17.5 million. Jim Walter is the second largest contributor to the 1974 Pension Plan.

16.  Although the 1974 Pension Plan’s aggregate benefit payments are large, the
individual pensions are quite modest, with majority of beneficiaries receiving less than $500 per
month and almost 80% receiving a monthly pension of less than $800 a month. More

specifically, of the approximately 89,000 beneficiaries:

e approximately 21,000 receive a monthly pension of less than $200 per month;

e approximately 33,000 receive a monthly pension of between $200 and $500 per month;
and

e approximately 17,000 receive a monthly pension of between $500 and $800 per month.

Only about 3% of the 1974 Fund’s beneficiaries receive a monthly check greater than $2,000.
The average monthly pension for a regular retiree is $680; the average monthly pension for a

disabled retiree is $568; and the average monthly pension for a surviving spouse is $343.

17. Pursuant to section 305(b)(3) of the Employee Retirement Income Security Act of

1974, as amended (“ERISA”), the 1974 Pension Plan’s enrolled actuary certified the 1974
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Pension Plan to be in Seriously Endangered Status for the plan years beginning July 1, 2011
through July 1, 2013 and Critical Status for plan year beginning July 1, 2014. On September 28,
2015, the 1974 Pension Plan was certified as being in Critical and Declining Status for the plan
year beginning July 1, 2015. See 2015 Actuarial Certification, a copy of which is attached as
Exhibit 1A. This certification shows that as of July 1, 2015, the 1974 Pension Plan had an
estimated funded percentage of 68.5%, and an expected accumulated funding deficiency by June
30, 2019. Id. The 1974 Pension Plan’s investments are well diversified, but the sharp market
declines during 2008-09 caused a precipitous drop in the 1974 Pension Plan’s assets at precisely
the same time as the demographics of its beneficiary population required the 1974 Pension Plan
to pay out benefits at approximately $650 million per year, near its projected peak rate of

payments.

18.  Given the 1974 Pension Plan’s immediate need for cash to pay benefits, it is
unlikely to have sufficient time to recoup its losses from the financial crisis through prudent
investment. Moreover, the 1974 Pension Plan cannot recover its funding status through increased
contributions, because the number of retirees receiving benefits is approximately 10-12 times the
number of active employees whose hours worked in the industry are the basis for employer

contributions to the 1974 Pension Plan.

19. Under Section 4201 of ERISA, upon their withdrawal from a multiemployer
pension plan, previously contributing employers are immediately liable for their proportionate
share of the 1974 Pension Plan’s unfunded vested pension liabilities. If Jim Walter were to cease
all covered operations or otherwise permanently terminate its obligation to contribute to the 1974
Pension Plan, the Debtors would be jointly and severally liable for approximately $936 million

in withdrawal liability. If the Debtors are unable to satisfy this withdrawal liability obligation, a
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significant loss of funding will result, which will exacerbate the 1974 Pension Plan’s Critical and
Declining Status. This, in turn, will affect the benefit levels of future retirees, and, if the loss of
funding causes the 1974 Pension Plan to become insolvent, would reduce (or render the 1974
Pension Plan unable to pay) the pension benefits provided to approximately 89,000 eligible
beneficiaries.  Although the Pension Benefit Guaranty Corporation (“PBGC”) guarantees
payment of a portion of the 1974 Pension Plan’s benefits (at a reduced level), the PBGC’s
multiemployer insurance program currently is facing a deficit of over $52 billion and is projected

to be insolvent in the next ten years. See, e.g., News Update: PBGC Paid Nearly $6 Billion in

Pension Benefits to Retirees in FY 2015 (Nov. 17, 2015), available at

http://content.govdelivery.com/accounts/USPBGC/bulletins/1258748, a copy of which is

attached as Exhibit 1B. Even if the PBGC were able to provide financial assistance to the 1974
Pension Plan, the vast majority of beneficiaries would have their already modest pensions

reduced even further.

20. In addition, as a result of the loss of funding caused by Jim Walter’s withdrawal,
and assuming the Debtors’ withdrawal liability is not paid in full, the share of the 1974 Pension
Plan’s unfunded liabilities attributable to each of the remaining employers that contribute to the

1974 Pension Plan would be proportionally increased.

21. | have calculated the Debtors’ approximately $936 million withdrawal liability,
assuming Jim Walter were to withdraw from participation in the 1974 Pension Plan in the plan
year ending June 30, 2016, based on the withdrawal liability provisions of Article XIV of the

1974 Pension Plan Document (the “1974 Plan Document”), a copy of which is attached hereto as

Exhibit 2. The Debtors’ withdrawal liability is their share of the 1974 Pension Plan’s unfunded

vested benefits (“UVBs”) that are allocable to Jim Walter. To determine the amount of
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withdrawal liability allocable to a withdrawing employer, the 1974 Pension Plan uses a modified
version of the “rolling-five” method of allocation. This method was specifically approved for use

by the 1974 Pension Plan by the PBGC on June 20, 2003.

22. To calculate liability for a withdrawal in the plan year ending June 30, 2016, the
1974 Pension Plan’s unfunded vested benefits as of June 30, 2015 are multiplied by a fraction, as

follows:

a) The numerator of the fraction is the total number of hours worked by the
employer’s employees in classified work under the collective bargaining agreement,
which form the contribution base units of the employer’s required contributions to
the 1974 Pension Plan, for the five years ended June 30, 2015. The total of Jim

Walter’s contribution base units for the five year period is 17,108,867 hours.

b) The denominator of the fraction is the total number of hours worked by
employees of all employers participating in the 1974 Pension Plan for the same
period. This denominator is 104,186,000 hours. This denominator has been adjusted
by subtracting the number of any contribution base units of employers which
withdrew from the 1974 Pension Plan during that five year period. See Ex. 2 at art.

XIV §C.

23. The 1974 Pension Plan’s actuary has preliminarily determined that, as of June 30,
2015, the 1974 Pension Plan’s unfunded vested benefits are $5,769,684,300. The unfunded
vested benefits have been further adjusted by the value of all outstanding claims for withdrawal
liability which can reasonably be expected to be collected from employers withdrawing on or
before June 30, 2015, resulting in adjusted unfunded vested benefits of $5,701,092,000. The

1974 Pension Plan’s unfunded vested benefits are calculated using the PBGC’s valuation

10
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assumptions for multiemployer plans terminating as of the first day of the plan year following

the valuation date and the Plan’s market value of assets.®

24. The Debtors’ allocable share of the adjusted unfunded vested benefits is
calculated by multiplying the 1974 Pension Plan’s adjusted unfunded vested benefits times the
fraction set forth above representing Jim Walter’s share of contribution base units for the five
year period. Assuming a complete withdrawal prior to June 30, 2016, the Debtors’ total
withdrawal liability would be $936,202,824.00. A copy of Debtors’ withdrawal liability
calculation worksheet is attached as Exhibit 3.

E. The 1993 Plan

25. Pursuant to the 2011 NBCWA, and each predecessor NBCWA since 1978,
signatory employers agreed to directly provide health benefits, through individual employer
plans, for their active employees, as well as lifetime benefits for eligible retirees for which such
employer is the last signatory operator, at an agreed level of benefits provided in the NBCWA.
See 2011 NBCWA at art. XX 88 (¢)(3)(i) & (h), relevant portions of which are attached hereto as

Exhibit 4.

26. Jim Walter, the same debtor-in-possession entity obligated to contribute to the
1974 Pension Plan, is currently operating and obligated to contribute to the 1993 Plan. Jim
Walter also provides health benefits to 1,429 non-Coal Act retirees (and approximately 2,629

individuals, including retirees and dependents).

27. The 1993 Plan is a multi-employer welfare benefit plan that provides health care

coverage to a limited group of retirees and their eligible dependents. This group of retirees’ last

® These withdrawal liability figures have been updated since the filing of the 1974 Pension Plan’s proofs of claim,
based on the most recent actuarial valuations provided to the Plan.
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signatory employers are no longer in business and they are not otherwise covered and receiving
benefits under the Coal Act. Pursuant to the 2011 NBCWA, and each predecessor NBCWA
since 1993, signatory operators agreed to contribute to the 1993 Plan for the purpose of
providing health care benefits to “orphan” retirees who meet the Plan’s eligibility requirements.
See Article IX(2) of the UMWA 1993 Benefit Plan Agreement and Declaration of Trust,

amended and restated as of July 1, 2011 (the *1993 Trust Document”), a copy of which is

attached hereto as Exhibit 5. Jim Walter agreed to contribute to the 1993 Plan at the rate of

$1.10 per hour worked by its active employees. EX. 4 at art. XX § (d).

28. The Trustees of the 1993 Plan make eligibility decisions for the 1993 Plan. The
eligibility rules for the 1993 Benefit Plan are set out in Article 1X(2) of the 1993 Trust
Document, see Ex. 5 at 7-9, and the applicable NBCWA. Retirees who apply to receive their
health benefits from the 1993 Plan are determined to be eligible if, in addition to individually
meeting criteria relating to age and retirement date, work history and pension eligibility, their last
employer signatory to the Wage Agreement, among other things, satisfies the following

eligibility requirements:

e the employer must have been obligated to contribute to the 1993 Plan and must have
actually contributed to the 1993 Benefit Plan at the standard rate;

e the employer must be obligated to contribute at the standard rate on the date when
the employer is first considered to be “no longer in business”;

e the employer must have ceased all mining operations and ceased employing
individuals under the applicable NBCWA, with no reasonable expectation that such
operations will start up again; and

e the employer and any of its successors and assigns and any related division,
subsidiary or parent corporation (regardless of whether they have signed a wage
agreement) must meet the test for being “financially unable to provide the health and
other non-pension benefits.” See Ex. 5 at 8.

29.  To determine if the foregoing test is met, the UMWA Funds’ staff and the
Trustees consider all of the relevant facts and circumstances, including whether the employer has
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ceased all business activity and is financially unable to provide the benefits to its eligible retirees.
The initial report regarding eligibility is contained in a Business Status Investigation conducted

by the Funds' field auditors.

30. Under Article 1X(1) of the 1993 Plan’s Trust Document, the level of benefits to be
received by eligible retired miners and their families from the 1993 Plan is determined by the
Trustees “based on what it is estimated the [1993 Plan] can provide without undue depletion or
excessive accumulation,” and “shall be only such benefits as can be provided by the assets of the

Trust.” Id. at 6-7.

31. Thus, the 1993 Plan only provides benefits that can be supported by its assets and
income. The health benefits as currently provided from the 1993 Plan are significantly below the
level of benefits mandated by the Coal Act. For example, the Coal Act Plans require co-pays of
$5 for physician visits, have no deductible, and an annual out of pocket maximum of $100 per
family, while the 1993 Benefit Plan requires a co-pay of $20 for physician visits and an annual
out of pocket maximum of $400 per family for physician office visits and an annual out of
pocket maximum of $1,600 per family for hospitalizations. For drug benefits, the Coal Act plans
require a $5 co-pay for a 30-day supply at a participating area pharmacy, with an annual out-of-
pocket maximum of $50 per family, whereas the 1993 Benefit Plan requires a $15 co-pay, with

an annual out-of-pocket maximum of $600 per family.

32. The 1993 Benefit Plan relies on two main sources of funding. The benefits
provided to beneficiaries enrolled in the 1993 Plan as of December 31, 2006 are funded by
annual federal transfers mandated by statute in the Surface Mining Act, as amended in 2006. 30
U.S.C. § 1232. Benefits for the remaining beneficiaries, enrolled after December 31, 2006, are

paid for by the collectively bargained contributions from signatory employers.
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33. To the extent that sufficient employer contribution funding is not available to the
1993 Benefit Plan to provide the collectively-bargained level of benefits, the Trustees are

required to reduce or eliminate these benefits.

34. At present, there are approximately 11,000 beneficiaries receiving health benefits
from the 1993 Plan, which includes retired miners and their family members. Approximately
3,500 beneficiaries were enrolled on or after January 1, 2007. For these 3,500 beneficiaries, the

1993 Benefit Plan depends solely on contributing employers such as Jim Walter.

35. Jim Walter represents one of the largest employers contributing to the 1993 Plan.
In 2014, Jim Walter contributed approximately $3.6 million to the 1993 Benefit Plan, out of total
contributions that year of $16.1 million. Through the remaining term of the 2011 NBCWA, Jim
Walter would be expected to contribute an estimated $3.2 million to the 1993 Plan, at the rate of

$1.10 per hour worked.

36. If Jim Walter were to cease contributing to the 1993 Plan, this would mean a loss
of approximately 22% of the 1993 Plan’s contribution revenue, which is the only means of
funding the benefits for approximately 3,500 beneficiaries currently receiving health benefits
from the 1993 Plan. If these contributions cease, current projections show that the 1993 Plan
will not have sufficient assets to provide benefits to these orphan beneficiaries through
December 31, 2016. This loss of contribution income would require the Trustees of the 1993

Plan to significantly reduce or entirely eliminate benefits for these retirees and their families.

37. If Jim Walter not only ceases contributions to the 1993 Plan, but also ceases to
provide health benefits to its retired employees and their families (approximately 2,629
individuals) those retirees and their families will lose their company-provided health care and be

facing substantial harm. If such individuals apply for health benefits from the 1993 Benefit Plan,

14
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their eligibility will be determined by the Trustees of the 1993 Plan based on the Plan’s
eligibility requirements. If the applicants are found not to be eligible for coverage by the 1993
Benefit Plan, they will be without a substantial medical benefit. If they are found to be eligible
for benefits from the 1993 Benefit Plan, it will cause the post-2006 population of the 1993 Plan

to nearly double, and will require a substantial reduction in benefits, or their elimination entirely.

38. The Funds’ staff has estimated the effect upon the health care benefits of the 1993
Plan beneficiaries enrolled after December 31, 2006 if Jim Walter were to cease making
contributions and if the eligible beneficiaries covered by the Debtors’ individual employer health
care plan were enrolled in the 1993 Plan. These estimates are based upon the per-beneficiary
expense levels derived from the report of the Funds’ health care actuaries as of August 2015, and
the assumptions for contribution and population levels were drawn from an optimistic scenario
provided by the actuaries at that time. The estimates are therefore conservative. If
approximately 2,629 beneficiaries from the Debtors’ plans were enrolled in the 1993 Plan, the
Funds estimate that this would force a reduction in benefits from present levels of at least 43% in
order to prevent a complete termination of benefits during the term of the 2011 NBCWA (to the

extent such benefits are not eliminated entirely).
F. The Account Plan

39.  The Account Plan is a benefit plan established by the NBCWA of 2011. The
Account Plan was established to fund single sum payments in 2014, 2015, and 2016 to eligible
beneficiaries of the 1974 Pension Plan who are pensioners, disabled pensioners, widows, and

surviving spouses who satisfy the Account Plan’s eligibility criteria.

40. The Account Plan is funded by employers who are signatory to the 2011 NBCWA

or any other collective bargaining agreement entered into between the UMWA and an industry
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employer that provides for the required contributions to and benefits from the Account Plan. The

Account Plan is funded solely by twenty (20) contributing employers.

41. Prior to the 2011 NBCWA, certain annual one-time single sum payments were
made from the 1974 Pension Plan to eligible beneficiaries. See 2007 NBCWA at art. XX 88
(1)(@)-(c) (“Pensions for Minders Retired Under the 1950 Pension Plan”); (2)(c)-(d) (“Pensions
For Miners Who Retired Under The 1974 Pension Plan Prior To The Effective Date”); & (3)
(“Pensions for Miners Who Retire On Or After The Effective Date”), relevant portions of which
are attached hereto as Exhibit 6. These payments were in addition to the pension benefits that
1974 Pension Plan beneficiaries received on a monthly basis. Under the 2007 NBCWA, the
annual one-time single sum payments from the 1974 Pension Plan ranged from $455 to $580 in
2010 and 2011. Id. at art. XX 88 (1) (a)-(b); (2)(c)-(d); (3). In the 2011 NBCWA negotiations,
the UMWA and the BCOA determined that the financial condition of the 1974 Pension Plan
required elimination of the annual single sum payments from the 1974 Pension Plan. In the 2011
NBCWA negotiations, the UMWA and BCOA agreed to create a new plan, the Account Plan,
which signatory employers would fund separately. See Ex. 4, 2011 NBCWA at art. XX § (c)(4).
To assist in funding the Account Plan, no single sum payments were made to beneficiaries in

2012 or 2013. Id.

42.  Approximately sixty percent (60%) of current 1974 Pension Plan beneficiaries
receive monthly pension benefits of $500 or less. Under the terms of the Account Plan, single
sum payments to eligible beneficiaries are projected to be $455 or $580, depending upon the type
of pension the individual receives under the 1974 Pension Plan. If the Account Plan’s assets are
insufficient to make payments in these projected amounts, the Account Plan makes payments to

eligible beneficiaries in a base amount that is calculated based on the financial condition of the
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Plan. Signatory employers are obligated to make up the difference between this base amount and
the projected amount in “differential payments” to their own eligible pensioners whose last
signatory employment was with the employer or related entities in the same controlled group of
companies that includes the signatory employer. Beneficiaries of the Account Plan whose last

signatory employer is no longer operating, however, only receive the base amount.

43. On or about November 1, 2014, the Account Plan made individual payments to
approximately 78,000 eligible beneficiaries, ranging from $397 to $506, depending upon the
beneficiary’s pension type. On or about November 1, 2015, the Account Plan made payments

ranging from $392 to $500.

44.  Signatory employers currently are required to contribute $1.56 per hour to the
Account Plan for each hour worked by their active employees and $.30 per ton of bituminous
coal procured or acquired by the employer after January 1, 2012. Id. at art. XX 88 (d)(1)(iii)-

(iv)(c).

45, Jim Walter made contributions to the Account Plan over the last three plan years
in approximately the following amounts: $5.2 million in 2012, $5.6 million in 2013, and $5.1
million in 2014. Because the 2014 base amounts were less than the projected amounts of $455
and $580, Jim Walter paid $147,416 in differential payments to its eligible beneficiaries in 2014
and $164,121 in differential payments in 2015. Jim Walter is projected to contribute an
estimated $4.4 million for the calendar year 2015, and $3.9 million for calendar year 2016. This
projection is based upon an assumption that hours worked by industry employers will decline at

the rate of 3% per year over the course of the 2011 NBCWA.

46.  As noted above, the single sum annual payments from the Account Plan are

projected to be in the amount of $455 or $580 for each eligible 1974 Pension Plan beneficiary,
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with the variance depending on the circumstances of the applicable beneficiary’s retirement. If
the assets of the Account Plan are insufficient to make the projected payments, all of the
beneficiaries of the Account Plan whose last signatory employer is no longer operating
(“orphans”) will receive reduced payments. There are approximately 51,000 Account Plan
eligible 1974 Pension Plan beneficiaries whose last signatory employer is no longer operating.
In addition, if the assets of the Account Plan are insufficient to make the projected payments,
contributing employers, including Jim Walter, will have an obligation to make up the difference
by making individual employer differential payments to their own eligible beneficiaries whose
last signatory classified employment was with the employer or related entities in the same

controlled group of companies that includes the employer.

47. During the first two years of the NBCWA, Jim Walter contributed approximately
22% of all of the contributions received by the Account Plan from all employers. Only one

controlled group of employer companies contributed more than Jim Walter contributed.

48. If Jim Walter terminates all contributions to the Account Plan, a significant loss of
funding will result, which will increase the likelihood that approximately 51,000 eligible
“orphan” beneficiaries of the Account Plan will not receive the full amount of their projected
payments. Because the base amount of the single-sum payment will be lower, the remaining
contributing employers (other than Jim Walter) will have to make greater differential payments
than otherwise would be required. In addition, if Jim Walter terminates its contributions to the
Account Plan, it has not been resolved by the settlors of the Account Plan whether Jim Walter’s
beneficiaries will be eligible to receive benefits from the Account Plan. There is no alternate

source of funding for these payments.
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G. The CDSP

49. The CDSP is a defined contribution (individual account) 401(k) plan qualified
under Section 401(a) of the Internal Revenue Code. It was established through collective

bargaining between UMWA and the BCOA.

50. Pursuant to the terms of the 2011 NBCWA and to that certain rate letter, dated
November 30, 2015, from the BCOA to the Trustees of the CDSP, a copy of which is attached as
Exhibit 7, Jim Walter is obligated to contribute $0.055 per employee for each hour worked from
November 1 until December 31, 2015, and $0.0322 per hour for January through December 31,
2016 to cover the administrative expenses of the Plan. See Ex. 4, 2011 NBCWA at art. XXB § ¢;
Ex. 7. In calendar year 2014, Jim Walter contributed $93,430 to the CDSP for these
administrative costs. Jim Walter is projected to contribute an estimated $83,900 for the calendar
year 2015, and $79,500 for calendar year 2016. In addition, Jim Walter is obligated to contribute
to the CDSP $1.50 per hour worked by each new inexperienced miner hired by Jim Walter on or
after January 1, 2007; $1.50 per hour worked by each new inexperienced miner hired by Jim
Walter on or after January 1, 2012; $1.50 per hour for each miner employed by Jim Walter who
has 20 or more years of credited service; and $1.50 per hour for each miner of Jim Walter who
opts out of the 1974 Pension Plan on or after January 1, 2012. See Ex. 4, 2011 NBCWA at art.
XXB 8 d. If Jim Walter terminates all contributions to the CDSP, these miners will not receive

these payments to their accounts.
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Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing is true and
correct to the best of my knowledge and belief.

Executed: December 9, 2015

/s/ Dale Stover
Dale Stover
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2016 Jan-20 PM 12:53
U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED MINE WORKERS OF AMERICA
1974 PENSION PLAN AND TRUST, et al.,

Appellants,

Civil Action No. 2:16-cv-00057-LSC
V.

WALTER ENERGY INC,, etal.,

Appellees.

[PROPOSED] SCHEDULING ORDER

Upon consideration of the motion [Dkt. No. ] (the “Motion”) of the United Mine
Workers of America 1974 Pension Plan and Trust (the “1974 Pension Plan”), the United Mine
Workers of America 1993 Benefit Plan (the “1993 Plan”), the United Mine Workers of America
2012 Retiree Bonus Account Plan (the “Account Plan”), the United Mine Workers of America
Cash Deferred Savings Plan of 1988 (the “CDSP”), the United Mine Workers of America
Combined Benefit Fund (the “Combined Fund”), and the United Mine Workers of America
1992 Benefit Plan (the “1992 Plan,” and together with the Combined Fund, the “Coal Act
Funds,” and the Coal Act Funds, collectively with the 1974 Pension Plan, the 1993 Plan, the
Account Plan, and the CDSP, the “Apellants”) dated January 19, 2016 for, among other things,
entry of an order (the “Order”) approving an accelerated briefing schedule; and the Court having
held a [telephonic] hearing on January [__], 2016 (the “Hearing”) on the Motion; and the Court
having reviewed and considered the relief sought in the Motion, any objections to the Motion,
and the arguments of counsel made, and the testimony and evidence proffered or adduced, during
the Hearing; and all parties in interest having been heard or having had the opportunity to be

heard regarding the relief requested in the Motion and in this Order; and due and sufficient notice

DB1/ 86218694.5
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of the Hearing and the relief sought therein having been given under the particular
circumstances; and it appearing that no other or further notice need be provided; and upon the
record of the Hearing, and after due deliberation thereon, and good cause appearing therefor,

IT ISHEREBY ORDERED that:

1. Appellants’ opening brief and appendix shall be filed by February 1, 2016;

2. Appellees’ designations of additional items to be included in the record shall be

filed by February 8, 2016;

3. Appellees’ brief in response shall be filed by February 10, 2016; and

4, Appellants’ reply brief shall be filed by February 17, 2016.

2. A hearing on the merits of Appellants’ appeal shall be held before the Court on

February 2016 at 10:00 a.m. (CST).

January _, 2016

UNITED STATES DISTRICT JUDGE
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