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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MASSACHUSETTS 

 
 
In re:  
 
TELEXFREE, LLC,  
TELEXFREE, INC. and 
TELEXFREE FINANCIAL, INC., 
   Debtors. 
 

 Chapter 11 Cases 
 
 14-40987-MSH 
 14-40988-MSH 
 14-40989-MSH 
 
 Jointly Administered 
 

  
STEPHEN DARR, AS HE IS THE 
TRUSTEE OF THE CHAPTER 11 
ESTATES OF EACH OF THE DEBTORS, 
   Plaintiff, 
 
v.  
 
UNITED STATES OF AMERICA, 
DEPARTMENT OF THE TREASURY, 
INTERNAL REVENUE SERVICE, 
  
   Defendant. 
 

 
 
 
 Adversary Proceeding 
 No. 18-4091 
 

 

  

 
AFFIDAVIT OF THOMAS GREENAWAY IN SUPPORT OF THE OPPOSITION TO 

THE UNITED STATES OF AMERICA’S SECOND MOTION FOR  
PARTIAL SUMMARY JUDGMENT 

 
 I, Thomas Greenaway, being duly sworn, depose and state that: 
 

1. I am a principal in the Business Tax Service practice at KPMG, LLP.  Prior to 

joining KPMG, I served as a senior attorney in the Large and Midsize Business Division of the 

IRS Office of Chief Counsel in Boston.  A more detailed resume is attached to my Expert 

Report, which is Exhibit 1 to this affidavit.   

2. On October 1, 2015, KPMG was retained by Stephen Darr as Trustee (the 

“Trustee”) of the Chapter 11 Bankruptcy Estates of TelexFree, LLC, TelexFree, Inc and 
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TelexFree Financial, Inc. (“TelexFree”) to, among other things, provide tax advice and assistance 

to the Trustee and prepare tax returns for TelexFree.   

3. On April 17, 2019, I was retained to provide an expert report on the deductibility 

of certain commission and advertising expenses incurred by TelexFree in promoting its business 

(the “Promotional Expenses”), the deductibility of a bad debt expense for a receivable due to 

TelexFree from Ympactus and the deductibility of a casualty loss suffered by TelexFree as a 

result of the seizure by the United States government of property of TelexFree [docket no. 1344].   

4. I am making this affidavit based upon the files of KPMG, the documents identified 

in my report and the identified assumed facts underlying my expert report.   

5. The Trustee and KPMG reported all TelexFree activity on the amended returns 

filed on behalf of TelexFree LLC as it was the primary operating entity and because it was 

impossible to separate the activity attributable to any individual entity.  Tax returns reporting no 

activity were filed for TelexFree Inc. and TelexFree Financial, Inc. 

6. TelexFree, LLC is a C corporation for U.S. federal income tax purposes.  

7. TelexFree, LLC files federal income tax returns on a calendar-year basis.  

8. TelexFree, LLC has never engaged in the trade or business of farming. 

9. TelexFree, LLC has never performed services in the fields of health, law, 

engineering, architecture, accounting, actuarial science, performing arts, or consulting.  

10. TelexFree, LLC used the accrual method of accounting for computing taxable 

income. Accordingly, TelexFree, LLC is required to include an item of income in gross income 

when all events fixing TelexFree, LLC’s right to receive the income have occurred and the 

amount of the income can be calculated with reasonable accuracy.  
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11. Under the accrual method of accounting, TelexFree is entitled to claim deductions 

for a liability incurred in the taxable year in which: (i) all events have occurred to establish the 

fact of the liability; (ii) the amount of the liability can be determined with reasonable accuracy; 

and (iii) economic performance has occurred with respect to the liability. 

12. In contrast to the accrual method, the cash method of accounting requires 

taxpayers to record revenue when cash is received and to record expenses when the expenses are 

paid. 

13. The government did not provide any notice to TelexFree to change TelexFree’s 

method of accounting from accrual to cash.  

14. TelexFree maintained adequate and accurate books and records reflecting income 

and expenses arising from both direct transactions and triangular transactions involving the sale 

of membership plans.1  Such income and expenses were reported on TelexFree’s tax returns. 

15. Economic performance as to the Promotional Expenses occurred when the 

Participants performed the promotional activities. 

2012 Returns 

16. On September 9, 2013, TelexFree, LLC filed an original federal income tax return, 

Form 1120, for the 2012 tax year, reporting tax of $686,121.   

17. TelexFree, LLC made payments to the Service of $706,713.79 and $179,986.86 on 

October 16, 2013 and December 12, 2013, respectively, for the 2012 tax year, of which $686,211 

is tax and $200,579 is penalties and interest. 

                                                            
1 A direct transaction involved a payment directly between TelexFree and a Participant.  A triangular 
transaction occurred when a recruited Participant purchased a membership plan from TelexFree, the 
recruited Participant paid the membership fee to the recruiting Participant, and the recruiting Participant 
used his/her accumulated credits to satisfy the invoice due from the recruited Participant to TelexFree. 

Case 18-04091    Doc 69    Filed 11/04/19    Entered 11/04/19 15:46:31    Desc Main
 Document      Page 3 of 8



4 
765922 

18. On September 9, 2016, the Chapter 11 Trustee filed on behalf of TelexFree, LLC 

an amended federal income tax return, Form 1120X, for the 2012 tax year, reporting no tax 

liability and requesting a refund of amounts paid of $886,700 with respect to its 2012 tax year 

(“2012 Return”).  

19. On October 31, 2017, the Service disallowed TelexFree, LLC’s 2012 refund claim 

based on its determination that the Promotional Expenses were not deductible under Section 

162(a) of the Internal Revenue Code. 

20. On March 9, 2018, the Chapter 11 Trustee filed on behalf of TelexFree, LLC a 

second amended federal income tax return, Form 1120X, for the 2012 tax year (“2012 Amended 

Return”).  The 2012 Amended Return reported that TelexFree, LLC had no tax liability for the 

2012 tax year. The 2012 Amended Return reported gross receipts of $18,220,915, including 

$11,869,444 in income from a Brazilian affiliate Ympactus Commercial Ltda (“Ympactus”), and 

a deduction for Promotional Expenses of $4,261,846, and a net loss carryback from 2014 in the 

amount of $13,435,861.   

21. A true and accurate copy of the 2012 Amended Return is annexed as Exhibit 2.   

2013 Returns 

22. On September 9, 2016, the Chapter 11 Trustee filed on behalf of TelexFree, LLC 

an original federal income tax return, Form 1120, for the 2013 tax year, which reported no tax 

liability and requested a refund of the estimated prepetition payment made by TelexFree with 

respect to its 2013 tax year in the amount of $15,792,982 (“2013 Return”).2 

23. On December 26, 2016, after processing the 2013 Return, the Service issued a 

refund of $15,532,440 to the Chapter 11 Trustee related to TelexFree, LLC’s 2013 tax year (the 

                                                            
2 The 2013 Return erroneously reported estimated tax payments of $15,858,111.  The actual estimated tax 
payments made for 2013 totaled $15,792,982. 

Case 18-04091    Doc 69    Filed 11/04/19    Entered 11/04/19 15:46:31    Desc Main
 Document      Page 4 of 8



5 
765922 

“2013 Refund”) based on the 2013 Return.  The 2013 Refund was made up of three components: 

estimated taxes paid of $15,792,982, plus accrued interest of $55,318, less a $315,860 bad check 

penalty. The Chapter 11 Trustee filed a penalty abatement request for the bad check penalty, 

which has not yet been allowed by the Service. 

24. On March 9, 2018, the Chapter 11 Trustee filed on behalf of TelexFree LLC an 

amended federal income tax return, Form 1120X, for the 2013 tax year (“2013 Amended 

Return”).  The 2013 Amended Return reported that TelexFree, LLC had no tax liability for the 

2013 tax year. The 2013 Amended Return reported gross receipts of $1,173,886,556, including 

$174,183,645 in income from Ympactus, and reported deductions for Promotional Expenses of 

$972,955,648 and for a bad debt deduction relating to Ympactus of $186,344,898.   

25. A true and accurate copy of the 2013 Amended Return is annexed as Exhibit 3.   

26. On April 25, 2017, the Service issued Notices of Proposed Adjustment (“NOPA”) 

related to TelexFree, LLC’s 2013 Return, proposing to disallow deductions for (i) TelexFree’s 

advertising and commission credits of $2,161,645,140 and $622,588,034, respectively, and (ii) a 

bad debt of $186,344,898 related to amounts due from Ympactus, and proposing a late-filing 

penalty of $75,126,857.   

27. On June 28, 2017, KPMG on behalf of the Trustee responded to the NOPA and 

provided the Service with substantiation for the deductions taken on behalf of TelexFree for the 

2013 Return. (“KPMG 2013 Response”). 

28. A true and accurate copy of KPMG 2013 Response is annexed as Exhibit 4.   

29. On October 31, 2017, the Service issued a statutory notice of deficiency for tax 

year 2013 related to the NOPAs issued on April 25, 2017. In the notice of deficiency, the Service 
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took the position that TelexFree’s 2013 taxable income was $858,592,137 and proposed an 

increase in tax in the amount of $300,507,248, and a late-filing penalty of $75,126,857. 

2014 Returns 

30. On July 6, 2017, the Chapter 11 Trustee filed on behalf of TelexFree, LLC an 

original federal income tax return, Form 1120, for the 2014 tax year, which reported no tax 

liability (“2014 Return”).  

31. On November 7, 2017, the Service issued NOPAs related to TelexFree, LLC’s 

2014 tax year, proposing to disallow TelexFree’s deduction for Promotional Expenses totaling 

$2,442,705,606 and the net operating loss, and proposing a late-filing penalty of $13,481,991. 

32. On November 8, 2017, KPMG on behalf of the Trustee responded to the NOPA 

disputing the disallowances for the 2014 Return. 

33. KPMG returned the 2014 NOPAs to the Service, noting that TelexFree disagreed 

with the findings.  TelexFree’s opposition was based upon substantially the same grounds as set 

forth in the KPMG 2013 Response. 

34. On March 9, 2018, the Chapter 11 Trustee filed on behalf of TelexFree, LLC an 

amended federal income tax return, Form 1120X, for the 2014 tax year (“2014 Amended 

Return”). The 2014 Amended Return reported that TelexFree, LLC had no tax liability for the 

2014 tax year.  The 2014 Amended Return reported gross receipts of $2,067,416,945, and 

reported deductions for Promotional Expenses of $2,442,705,606 and a casualty loss of 

$148,000,000.  

35. A true and accurate copy of the 2014 Amended Return is annexed as Exhibit 5.   

36. On November 13, 2018, the Service issued an additional NOPA with respect to 

TelexFree, LLC’s 2014 tax year, disallowing the casualty loss deduction of $148,000,000 

claimed on the 2014 Amended Return.   
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37. KPMG submitted a detailed response to the additional NOPA on or about 

December 3, 2018, which is attached as Exhibit 6.  

38. The Service’s disallowance of the Promotional Expense deductions without any 

offsetting adjustment to the reported TelexFree income is fundamentally inconsistent with a fair 

presentation of TelexFree’s taxable income or loss.   

39. KPMG on behalf of the Trustee has responded to all of the government’s requests 

for information both before and after the commencement of this litigation setting forth in detail 

the basis for each claimed deduction. The Service’s request for production of documents and 

interrogatories have been answered. The Service has been provided with my Expert Report, and I 

was deposed by the Department of Justice regarding my Expert Report. 

40. In the 2012 Return and the 2012 Amended Return, TelexFree LLC and the 

Trustee, respectively, reported income from Ympactus in the amount of $11,869,444 as a charge 

to Ympactus for accounting and administrative services provided by TelexFree to Ympactus. 

41. In the 2013 Return and 2013 Amended Return, the Trustee on behalf of TelexFree 

LLC reported income from Ympactus in the amount of $174,183,645 as a charge to Ympactus 

for accounting and administrative services provided by TelexFree to Ympactus.  

42. In both the 2013 Return and 2013 Amended Return, the Chapter 11 Trustee on 

behalf of TelexFree LLC reported a write-off as uncollectible all of the amounts due from 

Ympactus in the amount of $186,344,898.  The write-off of the Ympactus account receivable 

was because Ympactus had not paid the obligation, and the Brazilian authorities terminated 

Ympactus’s operations and seized all its assets that year.   
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43. The Service’s disallowance of the Ympactus bad debt deduction without any 

offsetting adjustment to the reported Ympactus income is fundamentally inconsistent with a fair 

presentation of TelexFree’s taxable income or loss.   

44. Many income-producing businesses that engage in illegal activity under federal 

and/or state law are permitted to take federal tax deductions for expenses incurred in pursuing 

the business. 

 

Signed under the pains and penalties of perjury this 4th day of November, 2019. 
 
 

       
Thomas Greenaway 

 
 
765922 
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