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IN THE UNITED STATES BANKRUPTCY COURT 
 FOR THE DISTRICT OF MASSACHUSETTS 

 
In Re: ) 
 ) 
TELEXFREE, LLC, ) 
TELEXFREE, INC., and ) 
TELEXFREE FINANCIAL, INC., ) 
 ) 
 Debtors. ) 
  ) 
STEPHEN DARR, AS HE IS THE TRUSTEE ) 
OF THE CHAPTER 11 ESTATES OF EACH ) 
OF THE DEBTORS, ) 
 ) 
 Plaintiff and ) 
 Counterclaim Defendant, ) 
  ) 
 v. ) 
  ) 
UNITED STATES OF AMERICA,  ) 
DEPARTMENT OF THE TREASURY,  ) 
INTERNAL REVENUE SERVICE, ) 
 ) 
 Defendant and  ) 
 Counterclaim Plaintiff. ) 
 

Chapter 11 
 
Case No. 14-40987-MSH 
Case No. 14-40988-MSH 
Case No. 14-40989-MSH 
 
Jointly Administered 
 
 
 
 
Adv. Proc. No. 18-04091 
 
Judge Melvin S. Hoffman 

UNITED STATES’ STATEMENT OF CONTESTED MATERIAL FACTS  
IN SUPPORT OF ITS OPPOSITION TO TRUSTEE’S MOTION  

FOR PARTIAL SUMMARY JUDGMENT AND  
STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS IN SUPPORT OF 

ITS OPPOSITION AND UNITED STATES’ CROSS-MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

 
The Defendant and Counterclaim Plaintiff United States of America, named and sued as 

the United States of America, Department of Treasury, Internal Revenue Service (“IRS”), in 

accordance with Local Rule 7056-1, hereby submits this statement of contested material facts 

and statement of additional material facts in support of its opposition to the Motion by Chapter 

11 Trustee for Partial Summary Judgment (Doc. No. 12).  In addition, the United States submits 
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its statement of additional undisputed material facts in support of the United States’ Cross-

Motion for Partial Summary Judgment. 

For the Court’s convenience, the United States has copied the separately-numbered 

paragraphs (in italics) identified in the Statement by Chapter 11 Trustee of Undisputed Material 

Facts in Support of Motion for Partial Summary Judgment (Doc. No. 15) followed by the United 

States’ “response” that admits, denies with facts and supporting evidence, and/or identifies an 

objection in accordance with Fed. R. Civ. P. 56(c)(2) (made applicable to adversary proceedings 

by Fed. R. Bankr. P. 7056).  Please note that when the United States “admits” the allegations 

contained in the Trustee’s statement, the United States is only admitting these allegations for 

purposes of the cross motions for partial summary judgment.   

Many of the “facts” identified in the Trustee’s statement are not material to resolving the 

cross motions for partial summary judgment currently before the Court—the only issues raised 

are whether (1) in the event that the government proves that the Trustee received an erroneous 

refund in the amount of $15,532,441, the Trustee must return the funds from the erroneous 

refund to the United States outright as property belonging to the United States, or to the extent 

that $15,532,441 cannot be returned to the United States for some legal reason, the erroneous 

refund made to the Trustee related to TelexFree, LLC’s 2013 income tax year is afforded 

administrative expense status under 11 U.S.C. § 503; and (2) any unpaid tax liabilities for 

TelexFree, LLC’s 2014 income tax year are administrative expenses under 11 U.S.C. § 503 

subject to any voluntary subordination that the United States agrees to collaterally.  Accordingly, 

when the United States denies or objects to the Trustee’s “facts,” the United States will identify 

whether or not the “fact” is actually “material” for purposes of the motions for summary 

judgment. 
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After addressing the “facts” identified in the Trustee’s statement, the United States sets 

forth its statement of additional undisputed material facts continuing with the last number used 

by the Trustee.  The intent is to identify only those facts that are necessary to resolve the motions 

for partial summary judgment currently before the Court. 

RESPONSES TO TRUSTEE’S STATEMENT OF UNDISPUTED MATERIAL FACTS 
 

1. On April 13, 2014 (the “Petition Date”), each of TelexFree, Inc., TelexFree, LLC, 
and TelexFree Financial, Inc. (collectively, the “Debtors” or “TelexFree”) filed voluntary 
petitions for relief under Chapter 11 of the United States Bankruptcy Code (“Bankruptcy Code”) 
with the United States Bankruptcy Court for the District of Nevada (“the Nevada Bankruptcy 
Court”). 

 
Response: The United States admits the allegations contained in paragraph 1. 
 
2. The Debtors initially operated as debtors-in-possession pursuant to Sections 1107 

and 1108 of the Bankruptcy Code. 
 
Response: The United States admits the allegations contained in paragraph 2, and the 

Court should take judicial notice of the fact that the bankruptcy case is still pending under 

Chapter 11 of the Bankruptcy Code. 

3. On the Petition Date, the Debtors filed a motion for joint administration of the 
cases, with TelexFree, LLC designated as the lead case [docket entry 4]. By order dated April 
24, 2014, the order for joint administration was approved [docket entry 77]. 

 
Response: The United States admits the allegations contained in paragraph 3. 
 
4. On April 15, 2014, the Securities and Exchange Commission (“SEC”) 

commenced an action against the Debtors and others in the United States District Court for the 
District of Massachusetts asserting that the Debtors were engaged in an illegal Ponzi/pyramid 
scheme and the fraudulent and unregistered offering of securities. Affidavit of Stephen Darr in 
Support of Motion by Chapter 11 Trustee for Partial Summary Judgment (“Affidavit”), at ¶7. 

 
Response: The United States admits the allegations contained in paragraph 4. 
 
5. Substantially contemporaneously with the commencement of the SEC action, 

Homeland Securities Investigation (“HSI”) seized the Debtors’ assets, books, and records.  See 
Affidavit at ¶8.  The Debtors’ operations were suspended as a result of the actions by the HSI, 
and TelexFree did not generate any revenue after the Petition Date.  Affidavit, at ¶8. 
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Response: The United States admits that Homeland Security Investigations seized 

TelexFree, LLC’s assets, books, and records.  However, the United States denies that TelexFree, 

LLC’s operations were suspended as a result of the actions by Homeland Security Investigations 

and that TelexFree, LLC, did not generate any revenue after the petition date.  The bankruptcy 

estate is not a separate taxpayer, see 26 U.S.C. §§ 1398 and 1399; thus, TeleFree, LLC continues 

to operate and generate revenue, i.e., through sales of property. 

6. On or about April 22, 2014, the Office of the United States Trustee filed a motion 
for the appointment of a Chapter 11 Trustee [docket entry 65]. 

 
Response: The United States admits the allegations contained in paragraph 6. 
 
7. On April 23, 2014, the SEC filed a motion to transfer venue of the cases to the 

United States Bankruptcy Court for the District of Massachusetts (the “Court”) [docket entry 
67]. By order dated May 6, 2014, the motion to change venue was approved [docket entry 199]. 
The cases were transferred to the Court on May 9, 2014 [docket entry 206]. 

 
Response: The United States admits the allegations contained in paragraph 7. 
 
8. On May 30, 2014, this Court allowed the United States Trustee’s motion to 

appoint a Chapter 11 trustee, and Stephen B. Darr was appointed trustee (the “Chapter 11 
Trustee”) on June 6, 2014 [docket entries 234 and 250] and continue to serve in that position. 

 
Response: The United States admits the allegations contained in paragraph 8. 
 
9. After his appointment, the Chapter 11 Trustee and his advisors retrieved and 

reconstructed copies of the TelexFree written and electronic records seized by the federal 
authorities through a painstaking data analysis and recovery process. These records were used, 
along with other investigative tools, to determine the mechanics of the TelexFree Ponzi scheme 
and how transactions were processed and recorded. Affidavit, at ¶12. 

 
Response: The United States admits the allegations contained in paragraph 9. 
 
10. The Debtors purported to be in the business of selling a voice over internet 

service, or “VoIP” to conduct international phone calls. The Debtors ostensibly used a multi-
level marketing plan to sell the VoIP packages. TelexFree sold membership plans to its members, 
or “Participants”, which provided Participants with the opportunity to recruit other Participants 
and to sell VoIP packages, although the phone plans were rarely sold and those that were sold 
were hardly ever used. Affidavit, at ¶13. 
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Response: The United States admits the allegations contained in paragraph 10. 
 
11. The product that TelexFree sold was, in reality the membership plans and the 

right to earn credits by advertising TelexFree and recruiting other Participants. TelexFree 
promised its members substantial returns for placing daily internet advertisements. The ability to 
earn credits enticed individuals into the program, generated growth and widespread interest 
among Participants and perpetuated the business. The issuance of the credits, whether for 
advertisement or recruiting new Participants, was essential to increase TelexFree’s customer 
base and encouraged current Participants to purchase additional plans and recruit additional 
Participants. Affidavit at ¶14. 

 
Response: The United States objects to the allegation that the “[t]he product that 

TelexFree sold was, in reality the membership plans and the right to earn credits by advertising 

TelexFree and recruiting other Participants,” as this is either an argument or an opinion, but not a 

fact based upon personal knowledge or a lay opinion.  To the extent that the Trustee is offering 

an expert opinion, the United States needs an opportunity to determine the qualifications of the 

expert witness and to test the facts underlying this opinion, through discovery and cross-

examination at a deposition, which the parties specifically recognized in the Joint Discovery Plan 

and Rule 26(f) Certification.  See Doc. No. 8 at 4. 

The United States admits that “TelexFree promised its members [] returns for placing 

daily internet advertisements,” but denies the allegation to the extent that it is meant to imply that 

the activity of “placing daily internet advertisements” was legitimate “advertising” for 

TelexFree, LLC, or an ordinary and necessary business expense.  The credits given to members 

for placing daily internet advertisements were not for the purpose of advertising; as testified to 

by Special Agent John S. Soares in an affidavit attached to the criminal complaint filed in United 

States v. Wanzeler, et al.:  

[The promotor] was able to copy advertisements already prepared by TelexFree, 
after which the promotor pasted these pre-made ads into various other websites that 
allowed free “classified” advertising.  TelexFree provided the links to those sites; the 
promotor could post the ads to whichever of these sites he chose…. 
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Agents, on multiple dates, reviewed the approximately ten sites to which 
TelexFree directed its promotors to post advertisements.  These sites, each of which 
allowed people to post small ads for free, bore hundreds of identical ads for TelexFree…. 

 
Beyond the seeming futility of posting ads like those above, promotors were 

prohibited from posting TelexFree ads anywhere else….  

United States v. Wanzeler, et al., Case No. 4:14-cr-40028-TSH (D. Mass.), Doc. No. 2-1, 

Affidavit of John S. Soares In Support of Criminal Complaint, ¶¶ 35-37. 

The United States objects to allegation that “[t]he ability to earn credits enticed 

individuals into the program, generated growth and widespread interest among Participants and 

perpetuated the business” as this is either an argument or an opinion, but not a fact based on 

personal knowledge or a lay opinion.  To the extent that the Trustee is offering an expert opinion, 

the United States needs an opportunity to determine the qualifications of the expert witness and 

to test the facts underlying this opinion, through discovery and cross-examination at a deposition, 

which the parties recognized in the Joint Discovery Plan and Rule 26(f) Certification providing 

for a discovery schedule on the issue of the merits of TelexFree, LLC’s tax liabilities.  See Doc 

No. 8 at 4. 

The United States objects to the allegation that “[t]he issuance of the credits, whether for 

advertisement or recruiting new Participants, was essential to increase TelexFree’s customer base 

and encouraged current Participants to purchase additional plans and recruit additional 

Participants” as this is either an argument or an opinion, but not a fact based on personal 

knowledge or a lay opinion.  To the extent that the Trustee is offering an expert opinion, the 

United States needs an opportunity to determine the qualifications of the expert witness and to 

test the facts underlying this opinion, through discovery and cross-examination at a deposition, 

which the parties recognized in the Joint Discovery Plan and Rule 26(f) Certification providing 
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for a discovery schedule on the issue of the merits of TelexFree’s tax liabilities.  See Doc No. 8 

at 4. 

Nevertheless, the allegations contained in paragraph 11 are not material “facts” necessary 

to decide the motions for partial summary judgment before the Court. 

12. The use of the credits for advertising was instrumental to the implementation and 
growth of the business, as the credits served as a form of currency amongst the Participants and 
TelexFree. The credits issued to Participants could be redeemed for cash or used to purchase 
additional membership plans or VoIP packages. Invoices for the purchase of a membership plan 
or VoIP package could be satisfied in one of two ways: Participants could pay the invoice in 
cash directly to the Debtors, or Participants could pay a recruiting Participant for the purchase 
of a membership plan, who then redeemed accumulated credits to satisfy the TelexFree invoice 
(referred to as a “Triangular Transaction”). Affidavit, at ¶15. 

 
Response: The United States objects to the allegation that “[t]he use of the credits for 

advertising was instrumental to the implementation and growth of the business, as the credits 

served as a form of currency amongst the Participants and TelexFree” as this is either an 

argument or an opinion, but not a fact based on personal knowledge or a lay opinion.  To the 

extent that the Trustee is offering an expert opinion, the United States needs an opportunity to 

determine the qualifications of the expert witness and to test the facts underlying this opinion, 

through discovery of those facts and cross-examination at a deposition, which the parties 

recognized in the Joint Discovery Plan and Rule 26(f) Certification providing for a discovery 

schedule on the issue of the merits of TelexFree’s tax liabilities.  See Doc No. 8 at 4.  

Nevertheless, this allegation is not a material “fact” necessary to decide the motions for partial 

summary judgment before the Court. 

The United States admits the remaining allegations contained in paragraph 12. 

13. Accordingly, the issuance of credits to Participants represented an essential 
expense necessary to growing TelexFree’s business. In the TelexFree Ponzi scheme, as with any 
Ponzi scheme, it was necessary to allow individuals to monetize their credits either by redeeming 
the credits for cash or through their use in Triangular Transactions, thereby providing credence 
to the business. Affidavit, at ¶16. 
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Response: The United States objects to the allegations contained in paragraph 13 as they 

are either argument or an opinion, but not a fact based on personal knowledge or a lay opinion.   

To the extent that the Trustee is offering an expert opinion, the United States needs an 

opportunity to determine the qualifications of the expert witness and to test the facts underlying 

this opinion, through discovery of those facts and cross-examination at a deposition, which the 

parties recognized in the Joint Discovery Plan and Rule 26(f) Certification providing for a 

discovery schedule on the issue of the merits of TelexFree’s tax liabilities.  See Doc No. 8 at 4. 

Nevertheless, these allegations are not material “facts” necessary to decide the motions 

for partial summary judgment before the Court. 

14. Ultimately, the TelexFree program involved upwards of 1,000,000 Participants, 
from both the United States and more than forty (40) other countries, who collectively lost in 
excess of $1,700,000,000. Affidavit, at ¶17.  

Response: The United States admits the allegations contained in paragraph 14. 

15. As of the Petition Date, TelexFree had filed a federal income tax return for 
calendar year 2012 but had not filed a return for calendar year 2013. Affidavit, at ¶18.  

 
Response: The United States admits the allegations contained in paragraph 15. 
 
16. On March 17, 2014, the original due date for filing its 2013 federal income tax 

return, the records show that TelexFree attempted to pay its 2013 estimated tax electronically. 
That payment was rejected. On March 31, 2014, the records show that TelexFree successfully 
submitted a payment to the Service in the amount of $15,792,982 for tax year 2013. Affidavit, at 
¶19. 

 
Response:  The United States admits that TelexFree, LLC’s original due date for filings 

its 2013 federal income tax return was on March 17, 2014, and that on March 17, 2014, 

TelexFree, LLC, attempted to make an estimated tax payment (or “installment payment”) in the 

amount of $15,792,982.00 towards its income tax liabilities for the tax year.  See Declaration of 

IRS Bankruptcy Specialist (hereinafter referred to as the “Bankruptcy Specialist Decl.”), 
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attached as Exhibit A, at ¶ 11. 

The United States denies the allegation that the “payment was rejected” to the extent that 

it is meant to imply that the IRS rejected the payment.  The payment was dishonored and the IRS 

assessed a penalty for the dishonored payment.  See Bankruptcy Specialist Decl., at ¶ 11.  

Nevertheless, this allegation is not a material “fact” necessary to decide the motions for partial 

summary judgment before the Court. 

The United States admits that, on or about March 31, 2014, TelexFree, LLC, successfully 

submitted a payment to the IRS in the amount of $15,792,982.00 towards its 2013 income taxes.  

See Bankruptcy Specialist Decl., at ¶ 11.  

17. On or about October 1, 2015, the Chapter 11 Trustee retained KPMG, LLP as tax 
accountants and advisors to prepare and file necessary original and amended tax returns 
[docket entry 619]. 

 
Response: The United States admits the allegations contained in paragraph 17. 
 
18. With the assistance of KPMG, the Chapter 11 Trustee filed original tax returns 

for TelexFree LLC for tax years 2013 and 2014 and later filed amended returns for 2013 and 
2014, as well as filing first and second amended returns for tax year 2012.  The returns were 
filed in accordance with the well-established principle that expenses incurred in connection with 
the operation of a Ponzi scheme are tax deductible.  Affidavit, at ¶21. 

 
Response: The United States admits that with the assistance of KPMG, the Chapter 11 

Trustee untimely filed tax returns on Forms 1120 for TelexFree, LLC, for tax years 2013 and 

2014 and later filed amended Forms 1120 for 2013 and 2014, as well as filing first and second 

amended Forms 1120 for the tax year 2012.  The United States object to the use of the terms 

“original tax returns” and “amended returns” as vague and ambiguous. 

The United States objects to the Trustee’s allegations that there is a “well-established 

principle that expenses incurred in connection with the operation of a Ponzi scheme are tax 

deductible” as this is either argument or an opinion, but not a fact based upon personal 
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knowledge or a lay opinion.  Whether expenses are deductible is a legal conclusion governed by 

the Internal Revenue Code (specifically 26 U.S.C. §§ 162 and 461).  Nevertheless, this allegation 

is not a material “fact” necessary to decide the motions for partial summary judgment before the 

Court. 

19. Specifically, on September 12, 2016, the Chapter 11 Trustee filed a tax return for 
TelexFree LLC for tax year 2013 (the “Original 2013 Return”) which reflected a taxable loss of 
$2,101,985,935 and a refund due of $15,858,111.  Complaint of Chapter 11 Trustee for 
Declaratory Judgment and Disallowance of Claim (“Complaint”), at ¶33; United States’ 
Answer to Complaint of Chapter 11 Trustee for Declaratory Judgment and Disallowance of 
Claim and Counterclaim (“Answer”), at ¶33; Affidavit, at ¶22. 

Response:  The United States admits the allegations contained in paragraph 19.  The 

amounts reflected on the return, however, are hearsay and therefore not proof of any loss or 

refund. 

20. By September 2016, the Service had been alerted to the filing of the petition. In 
fact, during this time frame, both the Chapter 11 Trustee and KPMG actively coordinated with 
the Service’s Insolvency Advisor and Large Business & International Division Revenue Agent 
that the Service had assigned to TelexFree’s bankruptcy cases.  By September 2016, the Service 
reportedly had placed litigation and active examination controls on TelexFree’s accounts. 
Furthermore, the Chapter 11 Trustee requested prompt refunds and prompt determinations from 
the Service under Sections 505(a) and 505(b) of the Bankruptcy Code. Affidavit, at ¶23. 

 
Response: The United States admits that by September 2016, the IRS was notified of the 

filing of the bankruptcy petition.  However, the United States denies that “during this time frame 

[September 2016], both the Trustee and KPMG actively coordinated with the Service’s 

Insolvency Advisor and Large Business & International Division Revenue Agent that the Service 

assigned to TelexFree’s bankruptcy cases.  Neither the Trustee nor his KPMG representatives 

had any contact with the IRS Bankruptcy Specialist had any contact with the IRS Bankruptcy 

Specialist in the September 2016 timeframe and the last contact between IRS Insolvency and the 

Trustee and/or his KPMG representatives before this timeframe was in December 2015.  See 

Bankruptcy Specialist Decl., at ¶ 6.  The IRS Revenue Agent assigned to this did not have any 
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contact with the Trustee or his KPMG representatives until December 2016.  See Declaration of 

IRS Revenue Agent (hereinafter referred to as the “Revenue Agent Decl.”), attached as Exhibit 

B, at ¶ 5.  Nevertheless, this allegation is not a material “fact” necessary to decide the motions 

for partial summary judgment. 

The United States admits that by September 2016, the IRS had placed 

bankruptcy/litigation hold codes on the TelexFree, LLC’s IRS accounts.  See Bankruptcy 

Specialist Decl., at ¶ 7.  However, the United States denies that “by September 2016,” the IRS 

had placed an examination code on TelexFree, LLC’s IRS accounts because an examination code 

was not placed on TelexFree, LLC’s IRS account for the income tax year 2013 until on or about 

December 9, 2016.  See id., at ¶ 8.  Nevertheless, this allegation is not a material “fact” necessary 

to decide the motions for partial summary judgment. 

The United States admits the Trustee requested prompt refunds and determinations under 

11 U.S.C. § 505; however, the IRS denied these requests. 

21. Nevertheless, on December 26, 2016, the Service processed TelexFree’s Original 
2013 Return, making an assessment on its books and records that TelexFree owed zero tax for 
the 2013 tax year.  On December 27, 2016, the Service issued a refund to TelexFree LLC 
relating to the 2013 tax year in the amount of $15,532,440 (the “2013 Refund”).  The 2013 
Refund was made up of three components: estimated taxes paid of $15,792,982, plus accrued 
interest of $55,318, less a $315,860 bad check penalty.  Complaint at ¶34; Answer at ¶34. 

Response:  The United States admits that on December 26, 2016, the IRS “processed” 

TelexFree’s 2013 income tax return, which was filed by the Trustee, and made an “assessment” 

that TelexFree, LLC, owed no tax for 2013; however, the United States denies this allegation to 

the extent that it is meant to imply that the IRS had determined TelexFree, LLC’s income tax 

liability for 2013 by processing the return.  The 2013 income tax return was received from the 

Trustee and processed by the IRS Service Center in Ogden, Utah, on December 26, 2014.  The 

2013 income tax return filed by the Trustee claimed that TelexFree, LLC, had no income, so the 
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Service Center had nothing to assess at that time and the account transcript reflects a zero dollar 

“assessment” by the Service Center.  Since the return reported no tax liability, no deficiency in 

taxes could legally be assessed at that time.  See 26 U.S.C. §§ 6212 and 6213(a).  The Service 

Center processes original tax returns and issues refunds for claimed overpayments often prior to 

examination of the tax return; however, there is a difference between “processing” a tax return 

(which just means the return is accepted at the Service Center as filed and may be selected later 

for examination) and “examining” a tax return.  See Revenue Agent Decl., at ¶ 9.  The United 

States denies the allegation that the IRS issued a refund to TelexFree, LLC, as the erroneous 

refund was issued to the Trustee.  See Bankruptcy Specialist Decl., at ¶ 9.  The United States also 

denies the allegation that the erroneous refund was made up of “estimated taxes of $15,792,982” 

as the $15,792,982 payment was made after the taxes were due.  See id., at ¶ 11.  Nevertheless, 

this allegation is not a material “fact” necessary to decide the motions for partial summary 

judgment before the Court. 

The United States admits that remaining allegations contained in paragraph 21. 
 
22. Despite the Service’s initial acceptance of the Original 2013 Return, the zero-

dollar assessment, and the Service’s issuance of the 2013 Refund, the examination division of the 
Service later disallowed substantially all expenses claimed by the Chapter 11 Trustee, issued a 
notice of deficiency for tax year 2013, and filed an administrative proof of claim in the amount of 
$15,532,440.39 for tax year 2013, representing the amount refunded to the Chapter 11 Trustee 
[Claim No. 2987 filed with the Court].  Complaint at ¶35-37; Answer at ¶35-37. 

 
Response: The United States admits that the IRS accepted for filing the 2013 income tax 

return that the Trustee filed on behalf of TelexFree, LLC, in which the Trustee reported that 

TelexFree, LLC, had no income taxes for 2013, that the 2013 income tax return was processed 

by the IRS, that the Ogden Service Center “assessed” a zero-dollar tax based on the Trustee’s 

report on the income tax return, that the IRS Revenue Agent disallowed certain expenses claimed 

by the Chapter 11 Trustee, that the IRS issue a notice of deficiency for the 2013 income tax year, 
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and filed a request for payment under 11 U.S.C. § 503 in the amount of $15,532,440.39 related 

to the 2013 income tax year, representing the amount refunded to the Trustee.  However, the 

United States denies the allegation to the extent that it is meant to imply that the IRS made a 

determination that TelexFree, LLC’s income tax liability for 2013 was zero, as detailed in the 

response to paragraph 21.  Nevertheless, the allegations contained in paragraph 22 are not 

material “facts” necessary to decide the motions for partial summary judgment before the Court.  

23. On June 27, 2017, the Chapter 11 Trustee filed an original tax return for the 
Estate of TelexFree LLC for calendar year 2014 reflecting revenue of $161,550,353, expenses of 
$2,450,176,063, and a taxable loss of $2,288,625,710.  Complaint at ¶38; Answer at ¶38.  

 
Response: Since the Trustee is relying on the United States’ judicial admissions in the 

Answer to establish these allegations, the United States denies the allegations to the extent that it 

deviates from the United States’ response to paragraph 38 in the Answer.  Thus, the United 

States admits that on July 6, 2017, the IRS received an income tax return for TelexFree, LLC, for 

the tax year 2014, that was filed by the Trustee, and in which he claimed total income of 

$161,550,353.00, claimed total deductions of $2,450,176.063.00, and claimed a loss of 

$2,288,625,710.00.  The amounts reflected on the returns, however, are hearsay and therefore not 

proof of any expenses or loss.   Since the return reported no tax liability, no deficiency in taxes 

could legally be assessed at that time.  See 26 U.S.C. §§ 6212 and 6213(a).  Nevertheless, any 

dispute regarding the allegations are not material and the Court may still decide the motions for 

partial summary judgment currently before the Court.   

24. As with the 2013 return, the Service disallowed substantially all of the expenses 
claimed by the Chapter 11 Trustee on the 2014 return.  Complaint at ¶41; Answer at ¶41. 

 
Response: Since the Trustee is relying on the United States’ judicial admissions in the 

Answer to establish these allegations, the United States denies the allegations to the extent that it 

deviates from the United States’ response to paragraph 41 in the Answer.  Thus, the United 
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States admits that the IRS issued Notices of Proposed Adjustment (NOPAs) related to TelexFree, 

LLC’s 2014 income tax return that was filed by the Trustee, which proposed disallowing the 

claimed advertising credits expense claimed on the 2014 tax return in the amount of 

$2,442,705,606.00 and disallowing the claimed net operating loss carry over deduction in the 

amount of $2,578,363,363.00.  Nevertheless, any dispute regarding the allegations are not 

material and the Court may still decide the motions for partial summary judgment currently 

before the Court. 

25. On November 30, 2017, the Service filed an amended administrative proof of 
claim [Claim No. 2987-2 filed with the Court] against the TelexFree LLC Estate asserting an 
administrative claim in the aggregate amount of $69,460,404 [as amended, the “Administrative 
Claim”].  Complaint at ¶42; Answer at ¶42. 

 
Response: Since the Trustee is relying on the United States’ judicial admissions in the 

Answer to establish these allegations, the United States denies the allegations to the extent that it 

deviates from the United States’ response to paragraph 42 in the Answer.  Thus, the United 

States admits that on November 30, 2017, the IRS filed an amended request for payment against 

the Estate of TelexFree, LLC, asserting an administrative claim in the aggregate amount of 

$69,460,404.39.  Nevertheless, any dispute regarding the allegations are not material and the 

Court may still decide the motions for partial summary judgment currently before the Court. 

26. The Administrative Claim was amended to add a claim in the amount of 
$53,927,964 for income tax allegedly incurred for calendar year 2014 by the TelexFree LLC 
Estate. Complaint at ¶42; Answer at ¶42. 

 
Response: Since the Trustee is relying on the United States’ judicial admissions in the 

Answer to establish these allegations, the United States denies the allegations to the extent that it 

deviates from the United States’ response to paragraph 42 in the Answer.  Thus, the United 

States admits that administrative claim was amended to add a claim in the amount of 

$53,927,964.00 for TelexFree, LLC’s federal income tax liabilities for 2014.  Nevertheless, any 
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dispute regarding the allegations are not material and the Court may still decide the motions for 

partial summary judgment currently before the Court. 

27. On or about March 7, 2018, the Chapter 11 Trustee filed amended tax returns for 
2013 and 2014 (the “Amended Tax Returns”). 

 
Response: The United States admits that the Trustee filed amended Forms 1120 for 2013 

and 2014, with a cover letter dated March 7, 2018.  See Answer, at ¶ 43.  The United States 

objects to the use of the term “amended tax return” as vague and ambiguous. 

28. The amended tax return for 2013 (the “Amended 2013 Return”) reflected a 
taxable loss of $3,143,851. Complaint at ¶45; Answer at ¶45.  

 
Response: The United States admits that the amended Form 1120 for 2012 reflected a 

taxable loss of $3,143,851.  The amounts reflected on the form, however, are hearsay and 

therefore not proof of any loss.  

29. The amended tax return for 2014 (the “Amended 2014 Return”) reflected a 
taxable loss of $535,594,148. Complaint at ¶46; Answer at ¶46. 

 
Response: The United States admits that amended Form 1120 for 2014 reflected a 

taxable loss of $535,594,148.  The amounts reflected on the form, however, are hearsay and 

therefore not proof of any loss. 

30. The Chapter 11 Trustee prepared and filed these amended tax returns as 
additional information became available.  The Service has taken no action respecting the 
Amended Tax Returns. Affidavit, at ¶33. 

 
Response: The United States admits that the Chapter 11 Trustee prepared and filed these 

amended Forms 1120 as additional information became available.  

The United States objects to the allegation that “[t]he Service has taken no action 

respecting the Amended Tax Returns” as the Trustee has no personal knowledge regarding the 

IRS’s internal actions regarding the amended Forms 1120.  In addition, the United States denies 

this allegation because the IRS has taken action, i.e., the IRS sent a letter to the Trustee 
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informing him that his prompt determination request was denied, and the IRS Revenue Agent 

has drafted Notices of Proposed Adjustment (NOPAs) and claim disallowance letters related to 

the amended tax returns for 2013 and 2014.  See Revenue Agent Decl., at ¶ 14. 

Nevertheless, the allegations contained in paragraph 30 are not material “facts” necessary 

to decide the motions for partial summary judgment currently before the Court.  

31. On August 14, 2018, the Service informed the Chapter 11 Trustee that pursuant to 
Tax Division Directive No. 137, the Service agreed to subordinate the Prepetition Claim and 
$52,593,821 of the Administrative Claim to the payment of allowed administrative claims and 
allowed claims of Participants. Affidavit, at ¶34. 

 
Response: This adversary proceeding does not involve the subordination of any claims; 

the fact that the United States has agreed to subordinate a portion of its claims are immaterial to 

the motions for partial summary judgment before the Court.  The government points this out only 

so that the Court is not confused about the issues before it.   

Still, the United States admits that, on or about August 14, 2018, the government 

informed the Trustee that, under Tax Division Directive No. 137, the government had been 

authorized to subordinate the prepetition unsecured priority claims related to income tax year 

2013 (Claim 2988-1, Claims Register), and $52,593,821 of the request for payment related to the 

unpaid federal income tax liability for 2014 (Claim 2987-2, Claims Register) to administrative 

expenses allowed by the Court and claims of the defrauded investors.  The United States denies 

the allegations to the extent that it is meant to imply that the government has been authorized to 

subordinate the claim for an erroneous refund in the amount of $15,532,441 that the Trustee 

received related to TelexFree, LLC’s 2013 income tax year, or the amount of $1,334,143 (plus 

statutory interest and penalties) for TelexFree, LLC’s and the estate’s income tax liabilities for 

2014.  The United States also denies the allegation to the extent that it is meant to imply that the 

IRS authorized this subordination—the Trustee may be confusing the IRS and the U.S. 
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Department of Justice, Tax Division.  As the name implies, Tax Division Directive No. 137 is a 

directive of the U.S. Department of Justice, Tax Division, not the IRS, and the U.S. Department 

of Justice authorized the subordination.  Nevertheless, the allegations contained in paragraph 31 

are not material “facts” necessary to decide the motions for partial summary judgement before 

the Court. 

32. Tax Division Directive No. 137 recognizes the appropriateness of subordinating 
tax claims to the claims of investors who are victims of an illegal business. Affidavit, at ¶35. 

 
Response: The United States objects to this allegation because it is argument or an 

opinion, but not a fact based on personal knowledge or a lay opinion.  Nevertheless, the 

allegation contained in paragraph 32 are not material “facts” necessary to decide the motions for 

partial summary judgement before the Court. 

33. The Service has not agreed to subordinate so much of the Administrative Claim as 
was computed based upon income tax liability for tax year 2013 relating to the 2013 Refund (the 
“2013 Claim”) and $1,334,143 of alleged calendar year 2014 income tax liability (the “2014 
Claim”).  See Joint Discovery Plan and Rule 26(f) Certification [docket entry 8 in Adv. Proc. 
No. 18-4091, f/n 2]. 

 
Response: The United States admits that the government has not authorized 

subordination of $15,532,441 of the alleged erroneous refund made to the Trustee related to 

TelexFree, LLC’s income taxes for 2013 or $1,334,143 (plus statutory interest and penalties) for 

TelexFree, LLC’s and the estate’s income tax liabilities for 2014, which are identified on the 

request for payment (Claim 2987-2, Claims Registry). 

34. The Chapter 11 Trustee commenced this adversary proceeding seeking a 
determination that no tax liability is owing to the Service for calendar years 2012, 2013, and 
2014, and that the Chapter 11 Trustee is entitled to retain the 2013 Refund and to receive a 
refund of taxes paid for 2012.  Alternatively, if any tax is due the Complaint seeks a declaration 
that any such tax is not an administrative claim.  See Complaint. 

Response: The United States admits the allegations contained in paragraph 34. 
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UNITED STATES’ STATEMENT OF UNDISPUTED MATERIAL FACTS 
 

The Erroneous Refund Related to Income Tax Year 2013 

35. On or about March 24, 2014, the IRS received a Form 7004, Application for 

Automatic Extension of Time to File Certain Business Income Tax, Information, and Other 

Returns, for TelexFree, LLC’s 2013 income tax return, as well as a cashier’s check dated March 

24, 2014, in the amount of $15,792,982.00, to be applied towards TelexFree, LLC’s 2013 

income taxes.  See Form 7004, Application for Automatic Extension of Time to File Certain 

Business Income Tax, Information, and Other Returns, and Cashier’s Check dated March 24, 

2014, collectively attached as Exhibit C.  

36. On April 13, 2014, TelexFree, LLC, filed a bankruptcy petition under Chapter 11 

of the Bankruptcy Code. 

37. Between May 4, 2014, and May 10, 2014, the IRS was notified of TelexFree, 

LLC’s bankruptcy petition. 

38. Between May 4, 2014, and May 10, 2014, the IRS placed a bankruptcy/litigation 

hold code on TelexFree, LLC’s IRS accounts, including its account for the 2013 income tax year.  

This hold code should have stopped any tax refund from being generated.  The 

bankruptcy/litigation hold code “freezes” the taxpayer’s “Master File” and should prohibit any 

offsets, refunds, or credit elects for automatically being processed.  See Bankruptcy Specialist 

Decl., at ¶ 7. 

39. The Trustee filed a 2013 Form 1120, U.S. Corporation Income Tax Return, for 

TelexFree, LLC, which was received by the IRS on or about September 21, 2016.  See 2013 

Form 1120, U.S. Corporation Income Tax Return, for TelexFree, LLC, dated September 9, 2016, 

attached as Exhibit D; Bankruptcy Specialist Decl., at ¶ 10.  On the 2013 income tax return, the 

Trustee claimed a loss of $2,101,985,935.00 and sought a refund in the amount of 
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$15,858,111.00.  See Exhibit D.  The return is being offered to show what was reported by the 

Trustee, and not for the truth of anything set forth on the return. 

40. On or about December 9, 2016, the IRS selected the 2013 income tax return for 

examination.  See Bankruptcy Specialist Decl., at ¶ 8. 

41. Despite the bankruptcy/litigation hold code that was put on TelexFree, LLC’s IRS 

accounts, on or about December 26, 2016, the IRS issued a tax refund check to the Trustee in the 

amount of $15,532,440.39, related to TelexFree, LLC’s 2013 income tax year.  This was a 

computer-generated refund (as opposed to a manual refund), which should have been prevented 

by the bankruptcy/litigation hold code.  See Bankruptcy Specialist Decl., at ¶ 9; Tax Refund 

Check dated December 27, 2016, attached as Exhibit E. 

42. On February 8, 2017, the IRS Revenue Agent examining TelexFree, LLC’s 

income tax return spoke with the Trustee’s representative at KPMG.  The KPMG representative 

informed the IRS Revenue Agent that the Trustee had received a tax refund related to the 2013 

income tax year, which surprised the IRS Revenue Agent because TelexFree, LLC’s 2013 

income tax return was still under examination.  The KPMG representative informed the IRS 

Revenue Agent that, if the IRS wanted to recover the refund, the government would have to sue 

the Trustee in this Court.  See IRS Revenue Agent Decl., at ¶ 8. 

43. On June 8, 2017,  the IRS filed an administrative expense form—Form 6338, 

Request for Payment of Internal Revenue Taxes—for the erroneous refund related to the 2013 

income tax year.  On the form, the IRS identified the $15.5 million erroneous refund and 

specifically stated: 

The claim for tax period 12/31/2013 reflects that the Service mistakenly refunded the 
claimed amount to the Trustee in contravention of a control code input on the tax account 
that should have prevented a refund.  The Service claims that it is entitled to recoup the 
mistakenly-refunded money with priority over all other claims, including other 
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administrative-priority claims, whether based on the imposition of a constructive trust or 
other legal remedy.   

See Claim No. 2987-1, Claims Registry. 

44. On October 31, 2017, the IRS issued a statutory notice of deficiency related to 

TelexFree, LLC’s income tax liabilities for 2013 that determined a deficiency in tax in the 

amount of $300,507,248.00, and a late-filing penalty in the amount of $75,126,857.00.  See 

Compl., at ¶ 40; Answer, at ¶ 40; also Revenue Agent Decl., at ¶ 11. 

45. The Trustee agreed to segregate and hold the erroneous refund pending resolution 

of this dispute.  See, e.g., Case No. 14-40987, Doc. No. 961, at ¶ 3 (“Until the asserted 

administrative claim of the Service is determined by the Court or as otherwise ordered by the 

Court, the Trustee shall segregate and reserve the sum of $15,532,440 in order to adequately 

protect the request for payment filed by the Service.”) (Emphasis added).   

46. The United States has asserted a counterclaim against the Trustee in this 

adversary proceeding to recover the erroneous refund related to the 2013 income tax year.  See 

Answer, at ¶¶ 74-84.  In this counterclaim, the United States seeks a judgment against the 

Trustee for the erroneous refund in the amount of $15,532,440.39, plus statutory additions from 

and after December 26, 2016. 

The Tax Claim for Income Tax Year 2014 

47. On July 6, 2017, the IRS received an income tax return (Form 1120) for 

TelexFree, LLC, for the tax year 2014, that was filed by the Trustee, and in which he claimed 

total income of $161,550,353.00, claimed total deductions of $2,450,176.063.00, and claimed a 

loss of $2,288,625,710.00.  See Compl., at ¶ 38; Answer, at ¶ 38. 

48. On November 6, 2017, the IRS issued three Notices of Proposed Adjustment 

(NOPAs) related to TelexFree, LLC’s 2014 income tax return, which proposed the following 
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adjustments: (a) disallowing the claimed advertising credits expense claimed on the 2014 tax 

return in the amount of $2,442,705,606.00; (b) imposing a failure to file penalty in the amount of 

$13,481,991; and (c) disallowing the claimed net operating loss carry over deduction in the 

amount of $2,578,363,363.00.  See Compl., at ¶ 41; Answer, at ¶ 41. 

49. On November 30, 2017, the IRS filed its amended request for payment against the 

Estate of TelexFree, LLC, to add an administrative expense in the amount of $53,927,964.00 for 

TelexFree, LLC’s federal income tax liabilities for 2014.  See Claim 2987-2, Claims Register. 

50. The Trustee filed an amended Form 1120 for TelexFree, LLC, for the tax year 

2014, claiming a $148,000,000 deduction for “165 Loss SEC Asset Seizure” in addition to 

$2,140,637 and $3,896,209 deductions for “Legal and Professional Fees” and “Consulting 

Expense,” respectively, which were purportedly for expenses incurred after TelexFree, LLC, 

filed its bankruptcy petition.  See Compl.,at ¶ 43;.Answer, at ¶ 43.  The Trustee alleged that these 

expenses were for a “casualty loss for assets seized by the federal government during that 

calendar year, and a deduction for the administrative expenses incurred by the bankruptcy 

Estates….”  Compl., at ¶ 43.   

Respectfully submitted, 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney General 
Tax Division, U.S. Department of Justice 
 
/s/ Carl L. Moore   
CARL L. MOORE 
Trial Attorney, Tax Division 
U.S. Department of Justice 
P.O. Box 55 
Washington, D.C.  20044 
202-307-5892 (v) 
202-514-5238 (f) 
Carl.L.Moore@usdoj.gov 
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CERTIFICATE OF SERVICE 
 

I certify that on November 9, 2018, I electronically filed the foregoing with the Clerk of 

the Court using the CM/ECF system, which will send notification of such filing to all CM/ECF-

registered participants. 

/s/ Carl L. Moore   
CARL L. MOORE 
Trial Attorney, Tax Division 
U.S. Department of Justice 
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IN THE UNITED STATES BANKRUPTCY COURT 
 FOR THE DISTRICT OF MASSACHUSETTS 

 
In Re: ) 
 ) 
TELEXFREE, LLC, ) 
TELEXFREE, INC., and ) 
TELEXFREE FINANCIAL, INC., ) 
 ) 
 Debtors. ) 
  ) 
STEPHEN DARR, AS HE IS THE TRUSTEE ) 
OF THE CHAPTER 11 ESTATES OF EACH ) 
OF THE DEBTORS, ) 
 ) 
 Plaintiff and ) 
 Counterclaim Defendant, ) 
  ) 
 v. ) 
  ) 
UNITED STATES OF AMERICA,  ) 
DEPARTMENT OF THE TREASURY,  ) 
INTERNAL REVENUE SERVICE, ) 
 ) 
 Defendant and  ) 
 Counterclaim Plaintiff. ) 
 

Chapter 11 
 
Case No. 14-40987-MSH 
Case No. 14-40988-MSH 
Case No. 14-40989-MSH 
 
Jointly Administered 
 
 
 
 
Adv. Proc. No. 18-04091 
 
Judge Melvin S. Hoffman 

DECLARATION OF IRS REVENUE AGENT 
 
 I, Christine DeRosa, pursuant to the provisions of 28 U.S.C. § 1746, declare and state: 
 

1. I am a Revenue Agent with the Internal Revenue Service (IRS), Large Business & 

International Division.  My primary duties are to examine tax returns and ensure taxpayers’ 

compliance with the Internal Revenue Code.  Through my work and training experiences at the 

IRS, I am familiar with IRS records and record-keeping practices.   

2. I am the Revenue Agent assigned to this case and I examined the income tax 

returns that were submitted by the Trustee on behalf of TelexFree, LLC, for the 2013 and 2014 

income tax years. 

3. In my official capacity, I have reviewed the IRS’s records related to this case, 
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specifically the Integrated Data Retrieval System (IDRS), for the accounts related to TelexFree, 

LLC.  The IRS relies on IDRS to store and track tax account information.  As transactions (such 

as assessments or payments) occur on a taxpayer’s account for a particular tax period, the 

transactions are electronically recorded in IDRS.  IDRS is the IRS’s routine method of keeping 

taxpayers’ accounts. 

4. My review of the IRS’s records, as well as my personal observations, form the 

basis for the statements below. 

Examination of the 2013 Income Tax Return 

5. My first contact with the Trustee (Stephen Darr) and/or his KPMG representative 

was on December 19, 2016, which was shortly after I was assigned the case to examine 

TelexFree, LLC’s income tax return (Form 1120) for 2013. 

6. The Trustee had filed the 2013 income tax return, which the IRS received on or 

about September 21, 2016, claiming a loss in the amount of $2,101,985,935.00, and seeking a 

refund in the amount of $15,858,111.00. 

7. On December 9, 2016, the IRS selected 2013 income tax return for examination. 

8. On February 8, 2017, I had a telephone conversation with the Trustee’s KPMG 

representative.  The KPMG representative informed me that the Trustee had received a tax 

refund check related to TelexFree, LLC’s 2013 income tax year.  I was surprised to learn that a 

tax refund check was sent to the Trustee because I was still examining TelexFree, LLC’s 2013 

income tax return.  The KPMG representative informed me that, if the IRS wanted to recover the 

refund, the government would have to sue the Trustee in bankruptcy court. 

9. According to TelexFree LLC’s account transcript, the 2013 income tax return was 

received and processed by the IRS Service Center in Ogden, Utah, on December 26, 2016.  Since 
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the 2013 income tax return was filed by the Trustee and claimed that TelexFree, LLC had no 

income, the Service Center had nothing to assess at that time and the account transcript reflects a 

zero dollar “assessment” by the Service Center.  In my experience, the Service Center processes 

original tax returns and issues refunds for claimed overpayments often prior to examination of 

the tax return; however, there is a difference between “processing” a tax return (which just 

means the return is accepted at the Service Center as filed and may be selected later for 

examination) and “examining” a tax return. 

10. On April 25, 2017, I issued four Notices of Proposed Adjustment (NOPAs) 

related to TelexFree, LLC’s 2013 income tax return, which proposed the following adjustments: 

(a) disallowing the advertising credits expense claimed on the 2013 tax return in the amount of 

$2,151,645,140.00; (b) disallowing the commission expenses claimed on the 2013 tax return in 

the amount of $622,588,035.00; (c) disallowing the bad debt expense claimed on the 2013 tax 

return in the amount of $186,344,898.00; and (d) imposing a failure to file penalty in the amount 

of $75,126,857.00. 

11. On October 31, 2017, the IRS issued a statutory notice of deficiency related to 

TelexFree, LLC’s income tax liabilities for 2013 that determined a deficiency in tax in the 

amount of $300,507,248.00, and a late filing penalty in the amount of $75,126,857.00. 

Examination of 2014 Income Tax Return 

12. On July 6, 2017, the IRS received an income tax return (Form 1120) for 

TelexFree, LLC, for the tax year 2014, that was filed by the Trustee, claiming a loss of 

$2,288,625,710.00. 

13. On November 7, 2017, I issued three Notices of Proposed Adjustment (NOPAs) 

to the Trustee related to TelexFree, LLC’s 2014 income tax return, which proposed the following 

adjustments: (a) disallowing the claimed advertising credits expense claimed on the 2014 tax 
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