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Pacific Indemnity Company, Century Indemnity Company (as successor to CCI Insurance
Company, as successor to Insurance Company of North America), Pacific Employers Insurance
Company, and Westchester Fire Insurance Company, parties in interest in the above-captioned

chapter 11 bankruptcy case (collectively, the “Pacific Insurers”) respectfully submit this objection

to the Debtor’s Application for Order Appointing Hon. Daniel Buckley (Ret.) as Mediator, ECF
No. 3615 (Nov. 6, 2026) (the “Application”).
PRELIMINARY STATEMENT

The Debtor asks the Court to appoint a new mediator, former Judge Daniel Buckley (Ret.),
without a hearing, effective retroactively to October 12, 2026, and without the input of the Insurers.
Application at 1, 2, 7. The Official Committee of Unsecured Creditors (the “Committee”) selected
former Judge Buckley. Application at 4. The Debtor proposes to seat him not as a neutral but as a
“Committee Mediator,” Application at 6, which places him on the track the Mediation Order
reserves to the Debtor and Committee alone. Order Referring Parties to Mediation, Appointing
Mediators, and Granting Related Relief (“Mediation Order”), ECF No. 810 at 9 2, 6.

That track covers the subjects that matter most in a settlement: assessment of the abuse
claims, the Debtor’s liability for them, the process for their allowance and distribution and
formulation of a plan. Id. at 4 6. A settlement struck there, without the Insurers, would effectively
decide the claim-assessment and coverage issues the Mediation Order sends to the three-party track.
Id. 7. The Insurers’ objection is not a criticism of former Judge Buckley. The concern is one of
circumstance and appearance: he was the Committee’s choice as Abuse Claims Reviewer under the
Debtor’s plan and agreed to serve. Application at 5; Decl. of Daniel J. Buckley in Support of
Debtor’s Application for Order Appointing Hon. Daniel Buckley (Ret.) as Mediator (“Buckley
Decl.”), ECF No. 3616 at 8. He also concurrently serves as the claimants’ fiduciary for the
Archdiocese of Los Angeles Trust where various claimants assert the same claims against the
Debtor. Through no fault of his own, those roles create an appearance of partiality that would
become a source of dispute and delay.

The Application should be denied for the following reasons:
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First, the relief sought will not produce a consensual plan. Seating the Committee’s chosen
mediator on a two-party track would exclude the Insurers and shield the Committee’s and Debtor’s
discussions of plan terms that affect the Insurers. This would leave the Committee to mediate
against itself on the handling of the claims, the Debtor’s liability for them, and their treatment.
Because the Debtor has represented that it has offered all of the money it can, the risk is that
discussions designed to exclude the Insurers will devolve into the Debtor giving in to demands to
prejudice the insurer contracts. A two-party settlement fixing claims or the Debtor’s liability would
effectively decide the indemnity, defense, and coverage issues that the Mediation Order refers to
the three-party track, and would invite misuse of mediation confidentiality. See Mediation Order
919 6, 7(i1).

Second, the same person should not be asked to serve as both plan fiduciary and Committee
Mediator. Committee counsel asked the Debtor to appoint former Judge Buckley as Abuse Claims
Reviewer under the Fourth Amended Plan, and he agreed to serve. That is no reflection on him,
but a person the Committee chose to value abuse claims under the Debtor’s plan should not now
mediate the treatment of those same claims. The Debtor’s statement that it will not name him under
a future plan binds only the Debtor, not the Committee, and does not address the substantive
concern. Former Judge Buckley’s concurrent service as Claims Administrator of the Archdiocese
of Los Angeles Settlement Program, whose various claimants appear to assert the same claims
against the Debtor, compounds the appearance issue. How many of those claimants overlap has
not been disclosed. Under 28 U.S.C. § 455(a), the question is not actual bias, but whether
impartiality “might reasonably be questioned,” and these overlapping roles invite that question and
the delay that would follow.

When a sitting mediator in Boy Scouts was slotted into a comparable plan role, the court
removed him from mediation on the spot. Second Order Supplementing Mediation Order § 1, In
re Boy Scouts of Am. & Del. BSA, LLC, No. 20-10343 (LSS) (Bankr. D. Del. Dec. 7, 2021), ECF
No. 7589; see Decl. of Hannah George in Support of Pacific Insurers’ Objection to and Request for
Hearing on Debtor’s Application for Order Appointing Hon. Daniel Buckley (Ret.) as Mediator
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(“George Decl.”), Ex. A at 12-14. And, as former Judge Buckley candidly acknowledges, his
Bankruptcy Rule 2014(a) disclosures are not complete. Buckley Decl. 9 9.

Third, adding yet another mediator at this late date will add confusion, delay, and
duplicative costs. The Mediation Order already appoints former Judge Sontchi, former Judge
Newsome, and Mr. Gallagher, each of whom remains available; the Debtor identifies no deficiency
in their work. Mediation Order q 2; Application at 3. The Mediation Order does not contemplate
additional mediators, so the Application seeks a modification of that order, not an appointment
under it. Mediation Order 9 2, 24. Meanwhile, the Debtor—which has repeatedly told this Court
that professional fees have exhausted its funds—would pay former Judge Buckley $2,000 an hour,
with fees shared among other members of his firm, Signature Resolution, LLC. Application at 6;
Buckley Decl. q 14.

Finally, with the guidance provided by the Court, this case should be close to resolution. In
its Memorandum Decision On Confirmation Of Debtor’s Modified Fourth Amended Plan Of
Reorganization, this Court gave the parties guidance on how a confirmable plan can be achieved.
See generally ECF No. 3567. The risk of confusion, delay, and duplicative costs that flows from
injecting a new mediator at this late stage of the case would be a step backwards. No reason has
been offered to start the resolution process from scratch with a new mediator, when the Court has
provided the tools necessary to implement its guidance with the three experienced mediators
already in place. Adding a fourth mediator now would only muddy the waters and risk setting the
parties back.

The Court has already charted the path forward. The parties should be permitted to follow
it with the mediators already in place, and the Court should deny the Application.

ARGUMENT

A. The Relief Sought Will Not Produce a Consensual Plan

The Application would seat the Committee’s selection as a “Committee Mediator” on a
two-party track, Application at 6, excluding the Insurers and shielding communications between
the Committee and Debtor about plan terms that affect the Insurers. Dividing the mediation in this
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way will leave the Committee mediating against itself with regard to the claims, the Debtor’s
liability for claims, treatment of the claims, and the other terms of the plan that impact the Insurers.
Because the Debtor has represented that it has offered all of the money it can, the evident risk is
that future discussions designed to exclude the Insurers will devolve into the Committee pressuring
the Debtor to shift the financial burden onto its Insurers in disregard of the terms of the insurance
contracts. This structure will not produce a consensual plan, and it would move the parties away
from the path to a confirmable plan that the Court’s confirmation decision has laid out.

The Insurers have a direct interest in the formation and terms of a confirmable plan.
Pacific’s Objection to Joint Motion for Entry of Order Referring Parties to Mediation and Granting
Related Relief (“Mediation Order Objection”), ECF No. 748 at 4. The Insurers have a contractual
right to participate in and be informed about discussions concerning any liability for which a
policyholder may seek coverage.! Id. The Debtor’s insurance contracts obligate it to cooperate
with the Insurers in the investigation, defense, and settlement of claims.

Appointing a Committee Mediator in a way that excludes the Insurers from the formation
of a plan, and places all communications between the Debtor and the Committee beyond their view,
risks misuse of mediation confidentiality. While Paragraph 6 of the Mediation Order includes the
“[a]ssessment of sexual abuse claims and the Debtor’s potential legal liability for the sexual abuse
claims” as a matter referred to mediation for the Debtor and the Committee, Paragraph 7 includes
“[a]ssessment of sexual abuse claims” as a matter referred to mediation for the Debtor, the
Committee, and the Insurers. A settlement that fixes claims or the Debtor’s liability on the two-
party track would effectively decide the indemnity, defense, and coverage issues that Paragraph

7(i1) refers to the three-party track. /Id. at § 7(ii). Without the Insurers at the table, plan terms that

! See In re Congoleum Corp., 414 B.R. 44, 49 (D.N.J. 2009) (summarizing the state court
coverage judge’s opinion, finding “bad faith” execution of an agreement between the debtor and
certain claimants, because that agreement “was the product of negotiations by conflicted counsel”
who “create[d] a framework that would provide [debtor] with both the insurance money and also

protect against the asbestos liability, while having the insurance companies . . . bear the costs.”).
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impact the Insurers cannot be assessed without prejudice to them. The Insurers are entitled not
only to a seat at the table, but also to a say in who conducts the mediation.

B. The Same Person Should Not Serve as Both Plan Fiduciary and Committee

Mediator

Former Judge Buckley was the Committee’s chosen Abuse Claims Reviewer under the
Fourth Amended Plan. On April 25, 2026, Committee counsel requested that the Debtor appoint
former Judge Buckley for the role of Abuse Claims Reviewer. See Certain Insurers’ Dep.
Designation of Attila Bardos, Ex. A (Dep. of Attila Joseph Bardos (May 6, 2026)) (“Bardos Dep.”)
at 79-80, ECF No. 3201, at 89-90.2 Former Judge Buckley agreed to serve. Buckley Decl. q 8.
The Application’s account that the Debtor “proposed” him and the Committee merely “would not
object,” Application at 5, is not consistent with the Debtor’s documents and confirmation
testimony.

The court in Boy Scouts confronted this conflict and resolved it immediately. There, the
plan supplement named former Judge Kevin Carey, a sitting mediator, as the claims reviewer under
the plan’s trust. George Decl. Ex. A at 12-13. The court called the selection “a nonstarter,”
explained that “Mr. Carey now has a stake in the outcome of the mediation,” and, applying the 28
U.S.C. § 455 standard that governs mediators, found “reason to question his impartiality.” Id. The
court removed him as mediator, “effective immediately,” even though it was told progress was
being made and a settlement agreement had nearly been reached. /d. at 13—14.

The same principle applies here, with the sequence reversed. A person whom the
Committee chose to value abuse claims under the Debtor’s plan should not now mediate the

treatment of those same claims. The Debtor’s suggestion that it will not name him Abuse Claims

2 The same day, Debtor’s counsel wrote to former Judge Buckley’s office that the Committee
“has requested we contact Judge Buckley in connection with a potential role as Abuse Claims
Reviewer” and that “[w]e understand that their preference is that Judge Buckley be considered in
that capacity.” Id. at 88, ECF No. 3201, at 98. The Debtor’s plan supplement stated that the
Debtor “anticipates selecting a qualified candidate from among those proposed,” id. at 7677,
ECF No. 3201 at 8687, and the Debtor’s Rule 30(b)(6) designee testified that former Judge
Buckley was “one [candidate] that we’d like to work with, that I think they recommended him

anyway,” id. at 77-78, ECF No. 3201 at 87-88.
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Reviewer under a future plan binds only the Debtor; it does not erase the Committee’s selection or
bar the Committee from proposing him again. Application at 6. The concern is compounded
because former Judge Buckley currently serves as the fiduciary of the Archdiocese of Los
Angeles’s trust, and a number of those claimants appear to have asserted the same claims against
the Debtor.> Neither the Application nor the Buckley Declaration discloses how many claimants
in the Archdiocese of Los Angeles trust also hold claims against the Debtor. That gap is
understandable—former Judge Buckley may well not have been told which of those claimants have
also filed claims here—but it leaves the Court and the parties unable to assess the extent of the
overlap. The question under Section 455 is not whether former Judge Buckley would in fact be
impartial, but whether impartiality “might reasonably be questioned”; these circumstances, through
no fault of his own, invite that question and the disputes and delay that would follow.

C. Adding Another Mediator Will Lead to Confusion, Delay and Duplicative Costs

The problem in this case is not and never has been the number or availability of mediators.*
The Mediation Order already appoints former Judge Sontchi, former Judge Newsome and Mr.
Gallagher by name, Mediation Order at § 2, and each remains appointed, available to the parties
and up to speed on the case. See Application at 3. The Committee consented to the appointments
of all three. The Debtor identifies no deficiency in their work and no matter they cannot handle.

Adding a fourth mediator at this late stage will lead to confusion, delay, and duplicative
costs. As the Application acknowledges, former Judge Buckley was not discussed with the
Insurers. Application at 2. Indeed, the Debtor has not met with the Insurers at all about its post-
confirmation-hearing discussions with the Committee. Nor does the Mediation Order contemplate

adding any more mediators. Mediation Order at 9 2, 24. Adding a fourth mediator is therefore a

3 See RCALA Settlement Program, BrownGreer PLC, https://www.browngreer.com/case-
studies/rcala-settlement-program/ (last visited Nov. 12, 2026).

4 Claimant counsel who represent Committee members have little incentive to support a
global resolution when they can press forward to verdict instead. See Herlihy v. DBMP, LLC,
167 F.4th 142, 150 (4th Cir 2026) (ruling that the bankruptcy court had not abused its discretion
in denying several lift-stay motions due to its “experience with similar mass-tort bankruptcies,”
reasoning that allowing a select number of cases to proceed to trial would “effectively destroy the

bankruptcy case”) (quotations omitted).
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modification of the Mediation Order, not an appointment “pursuant to the terms” of it. Application
at 2.

The Debtor offers no explanation for why another mediator is necessary. There is no
contention from any party that former Judge Sontchi, former Judge Newsome, or Mr. Gallagher is
unavailable or insufficient. See Application at 3. Nor is any evidence offered to show that adding
a fourth mediator will not lead to confusion, delay, and duplicative costs.

The Debtor has repeatedly told this Court that professional fees have exhausted its funds.’
The proposed engagement would impose a substantial, unnecessary cost on the estate. Former
Judge Buckley would bill $2,000 an hour, payable by the estate as a “Committee Mediator.”
Application at 6. He also discloses that he will share compensation with three other retired judges
on his staff and a fourth “Signature member,” Mr. Dario Higuchi. Buckley Decl. 9 14.° Taking
the Debtor at its word, the Court should apply particular scrutiny in considering the Application
when three court-appointed mediators are already in place.

Finally, retroactive employment of a mediator selected without the Insurers, on an
application filed without their concurrence, should not be approved. See In re Atkins, 69 F.3d 970,
974 (9th Cir. 1995) (setting out the test for establishing the presence of exceptional circumstances

allowing a court to retroactively approve a professional’s unauthorized services as both “(1)

3 In February 2026, the Debtor represented that fees had drained both the roughly $35 million
set aside at the outset of the case and other unrestricted reserves, including $10 million once
earmarked for the survivors’ trust, which is “no longer possible because it’s been used to pay
professional fees.” Hr’g Tr. 15:10-16:2 (Feb. 4, 2026). In August 2026, it told the Court that it
“remains in a difficult cash position,” that it “assess[es] [its] cash daily,” and, most bluntly, that
“[w]e’re running . . . out of money. I, I don’t know how else to say it.” Hr’g Tr. 39:18-21,
46:16-19 (Aug. 19, 2026). At closing arguments a month later, the Debtor again stressed that its
“cash position remains very tight,” pointing the Court to “how much has been spent . . . to date on
even just the briefs.” Hr’g Tr. 26:16-22 (Sept. 16, 2026). It also represented that on the assumed
effective date it would hold only $2.5 million in cash, $500,000 below its normal minimum, and
that it “does not have any more cash to be paid out at the effective date.” Id. at 51:22-52:56. The
Debtor further conceded that its position “gets worse because of the continued burden of . . .
professional fees,” and that it “simply can’t pay [more] without putting [itself] in additional
financial peril.” Id. at 52:11-53:9.

6 Additionally, the ownership of the firm that shares his fees is a connection Bankruptcy Rule

2014(a) requires the applicant professional to disclose.
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satisfactorily explain[ing] their failure to receive prior judicial approval; and (2) demonstrat[ing]
that their services benefitted the bankrupt estate in a significant manner”), In re Hunanyan, 631
B.R. 904, 909 (Bankr. C.D. Cal. 2021) (explaining that a court’s approval of employment is
“necessary initially to be sure the professionals are truly necessary, disinterested, qualified and
reasonably priced”); B.L.R. 9014-1(b)(3)(A)—(B).

CONCLUSION

WHEREFORE, with the Court’s guidance in hand and resolution in sight, the Pacific
Insurers respectfully request that the Court sustain this objection and decline to enter the Debtor’s
proposed order or, alternatively, defer it until Judge Buckley files a supplemental, verified
declaration addressing the gaps identified above. Pursuant to B.L.R. 9014-1(b)(3)(A), the Pacific

Insurers request a hearing on the Application.
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DATED: Novemberl3, 2026

p: 23-40523 Doc# 3623

By:_/s/ Tancred Schiavoni

Tancred V. Schiavoni (admitted pro hac vice)
O’MELVENY & MYERS LLP

1301 Avenue of the Americas

New York, NY 10019

Tel: 212-326-2000

tschiavoni@omm.com

ALEXANDRA J. WOLTER (CA Bar # 317951)
400 South Hope Street, Suite 1900

Los Angeles, CA 90071

Tel: (213) 430-6000

awolter@omm.com

HANNAH V.L. GEORGE (admitted pro hac vice)
1625 Eye St. NW

Washington, DC 20006

Tel: (202) 383-5300

hgeorge(@omm.com

Counsel for Insurance Company of North America,
Westchester Fire Insurance Company, Pacific
Indemnity Company, and Pacific Employers
Insurance Company
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

In re:

THE ROMAN CATHOLIC BISHOP OF
OAKLAND, a California corporation sole,

Debtor.
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DECLARATION OF HANNAH V.L.
GEORGE IN SUPPORT OF PACIFIC
INSURERS’ OBJECTION TO AND
REQUEST FOR HEARING ON
DEBTOR’S APPLICATION FOR
ORDER APPOINTING HON. DANIEL
BUCKLEY (RET.) AS MEDIATOR

Case No. 23-40523 WIL
Chapter 11

Judge: Hon. William J. Lafferty
Place: United States Bankruptcy Court
Courtroom 220, 1300 Clay Street
Oakland, CA 94612
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I, Hannah V.L. George, hereby declare the following under penalty of perjury pursuant to
28 U.S.C. § 1746:

1. I am an attorney with the law firm O’Melveny & Myers LLP, and I am counsel for
Pacific Indemnity Company, Pacific Employers Insurance Company, Century Indemnity
Company, as successor to CCI Insurance Company, as successor to Insurance Company of North
America, and Westchester Fire Insurance Company (collectively, the “Pacific Insurers”) in the
above-referenced matter. I submit this declaration in support of the Pacific Insurers’ Objection to
and Request for Hearing on Debtor’s Application for Order Appointing Hon. Daniel Buckley
(Ret.) as Mediator.

2. Attached hereto as Exhibit A is an excerpt of a true and correct copy of the
certified hearing transcript for /n re Boy Scouts of Am., No. 20-10343 (LSS) (Bankr. D. Del. Dec.
7,2021).

3. I declare under penalty of perjury under the laws of the United States of America

and the District of Columbia that the foregoing is true and correct.

Executed this 13th day of November, 2026 in Washington, D.C.

Respectfully submitted,

By:__ /s/Hannah V.L. George
Hannah V.L. George

: 23-40523 Doc# 3623-1 Filed: 11/13/26 Entered: 11/13/26 06:42:37 Page 2
of 2
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Case: ¥

UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Chapter 11
IN RE:
Case No. 20-10343 (LSS)
BOY SCOUTS OF AMERICA AND
DELAWARE BSA, LLC,
Courtroom No. 2
824 North Market Street
Wilmington, Delaware 19801

Debtors. . Tuesday, December 7, 2021
2:02 p.m.

TRANSCRIPT OF HEARING
BEFORE THE HONORABLE LAURIE SELBER SILVERSTEIN
UNITED STATES BANKRUPTCY JUDGE

APPEARANCES:

For the Debtor: Andrew Remming, Esquire
Derek C. Abbott, Esquire
MORRIS, NICHOLS, ARSHT & TUNNELL LLP
1201 North Market Street, 16th Floor
Wilmington, Delaware 19899

- and -

Jessica C. Lauria, Esquire
WHITE & CASE LLP

1221 Avenue of the Americas
New York, New York 10020

Audio Operator: Brandon J. McCarthy

Transcription Company: Reliable
1007 N. Orange Street
Wilmington, Delaware 19801
(302) 654-8080
Email: gmatthews@reliable-co.com

Proceedings recorded by electronic sound recording; transcript
produced by transcription service.
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APPEARANCES (Cont’d) :
2
For Marc J. Bern & William Sullivan, Esquire
3 Partners: SULLIVAN HAZELTINE ALLINSON LLC
919 North Market Street
4 Wilmington, Delaware 19801
> For Century: Tancred Schiavoni, Esquire
6 O’"MELVENY & MYERS LLP
Times Square Tower
7 7 Times Square
New York, New York 10036
8
For the Coalition of Cameron Moxley, Esquire
9 ||aAbused Scouts for BROWN RUDNICK LLP
Justice: 7 Times Square
10 New York, New York 10036
11 For Krause & Kinsman: Bernard Conaway, Esquire
12 CAMPBELL & LEVINE, LLC
222 Delaware Avenue, Suite 1620
13 Wilmington, Delaware 19801
14 ||For Kosnoff Law: David Wilks, Esquire
WILKS LAW, LILC
15 4250 Lancaster Pike, Suite 200
Wilmington, Delaware 19805
16
For Verus LLC: Michael Kaplan, Esquire
17 LOWENSTEIN SANDLER
18
19 For Various Law Firms: Raeann Warner, Esquire
JACOBS & CRUMPLAR P.A.
20 750 Shipyard Drive, Suite 200
Wilmington, Delaware 19801
21
- and -
22
Jonathan Hilton, Esquire
23 HILTON PARKER LLC
7544 Slate Ridge Boulevard
24 Reynoldsburg, Ohio 43068
25
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Case: |

D

APPEARANCES (Cont’d) :

For Great American:

For Zalkin and Pfau
Cochran:

For
and
Hoc

the United Methodist
Roman Catholic Ad
Committee:

Tort Claimants:

For

AVA Law:

For

Appearing Pro Se:

Bruce McCullough, Esquire

BODELL BOVE, LLC

1225 North King Street, Suite 1000
Wilmington, Delaware 19801

and -

David Christian, Esquire

DAVID CHRISTIAN ATTORNEYS LLC

105 W. Madison Street, Suite 1400
Chicago, Illinois 60602

Sasha Gurvitz, Esquire

Thomas Patterson, Esquire

KTBS LAW LLP

1801 Century Park East, 26th Floor
Los Angeles, California 90067

Jeremy Ryan, Esquire

POTTER ANDERSON & CORROON LLP
Hercules Plaza

1313 North Market Street,
P.0O. Box 951
Wilmington,

6th Floor
Delaware 19801

David M. Klauder, Esquire
BIELLT & KLAUDER, LLC

1204 N. King Street
Wilmington, Delaware 19801

Joseph Grey, Esquire

CROSS & SIMON LILC

1105 North Market Street,
Wilmington, Delaware 19801

Suite 901

Guy Taylor
Jason Turner
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Case: |

MATTERS GOING FORWARD:

1. Letter to the Honorable Chief Judge Laurie Selber
Silverstein from Bruce D. Celebrezze Regarding Certain
Insurers’ Seeking an Order Compelling the Coalition’s Rule
30 (b) (6) Deposition (D.I. 7471, filed 11/29/21)

Court's Ruling: Ruling Deferred

2. Letter to the Honorable Chief Judge Laurie Selber
Silverstein from Daniel K. Hogan on behalf of Eisenberg,
Rothweiler, Winkler, Eisenberg & Jeck, P.C. Regarding a
Protective Order for Discovery Responses Produced by Timothy
Kosnoff (D.I. 7480, filed 11/29/21)

Court's Ruling: 5
3. Motion for Entry of an Order Authorizing the Law Firms to
File Under Seal Portions of the Opposition Letter and Certain
Exhibits (D.I. 7534, filed 12/01/21)

Court's Ruling: 12
4., Notice of Filing of Plan Supplement to Modified Fifth
Amended Chapter 11 Plan of Reorganization for Boy Scouts of

America and Delaware BSA, LLC (D.I. 7515, filed 11/30/21)

Court's Ruling: 13
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1 (Proceedings commence at 2:02 p.m.)

2 THE COURT: Good afternoon, Counsel. This is Judge
3 ||Silverstein. We're here in the Boy Scouts of America

4 ||Bankruptcy Case 20-10343.

5 And, first, let me apologize. I did not gauge my
6 ||time well, so I do not have my ruling yet on the first matter,
7 [|the Coalition matter. So I will have that promptly and will

8 ||inform you when I have it. My apologies for those who may not
9 ||needed to get on this call.

10 The second matter I am prepared to rule on, and so
11 [|1let me do that.

12 This was the motion filed by Eisenberg, Rothweiler,
13 ||pursuant to Rule 7026(c) and 37(a) (5) for a protective order
14 ||regarding discovery disputes in materials produced by Mr.

15 ||[Kosnoff in response to a subpoena served on him by Century

16 || Indemnity Company.

17 Eisenberg, Rothweiler, joined by AVA Law Group,

18 |[seeks the following relief, an order authorizing Abused In

19 || Scouting; Eisenberg, Rothweiler; AVA Law Group; and Kosnoff
20 ||Law to withhold or redact where appropriate and claw back on
21 || the basis of privilege the following categories of documents,
22 ||land not to testify about those matters: meeting notes or
23 ||presentations to the clients of AIS where those meeting notes
24 ||or presentations reveal attorney-client communications,

25 ||attorney work product, or communications made or information
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12

1 Your Honor, the next item on the agenda was just

2 || the motion to seal some portions of the opposition with

3 || respect to that matter. I don't know if the Court is prepared
4 ||to rule on those as well.

5 THE COURT: I think it follows from my ruling, and

6 [|I'd 1like the parties to talk and see if they can agree upon a

7 || form of order based on my ruling. Maybe some things should be
8 || sealed, but some things shouldn't be, and I actually don't

9 || know. So I'm going to ask the parties to confer on that.

10 As for these documents, they do not need to be

11 ||filed under seal.

12 MS. GURVITZ: Thank you, Your Honor.
13 MR. ABBOTT: Thank you, Your Honor.
14 That moves us to Agenda Item 4, Your Honor, which

15 [|was the Court's request to discuss plan supplement matters.

16 THE COURT: Thank you.
17 So, as I indicated yesterday, I need to raise an
18 |[issue with respect -- that I see from the plan supplement that

19 |[was filed on November 30th. Exhibit I identifies the initial
20 || special reviewer. I will confess, I had to go find out what
21 ||that was, as it's not something that's really been the subject
22 ||of any discussion at any hearings, but it is a position

23 |[|established under the trust that has been filed, the trust

24 ||documents, which of course is part of the plan that's been

25 ||proposed by the debtors.
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1 The initial special reviewer has been identified as
2 [|Kevin J. Carey, who was one of the mediators, the current

3 [|mediator. That is a nonstarter; I will not be approving that
4 || selection

5 More importantly, I'm now concerned about the

6 ||neutrality of the mediation, particularly with Mr. Carey

7 ||continuing as a mediator. To put it simply, Mr. Carey now has
8 [|a stake in the outcome of the mediation.

9 I went back and looked at the transcript of the

10 |[Jhearing at which I appointed Mr. Carey. And, as I'm sure the
11 ||parties recall, I appointed Mr. Carey in lieu of approving the
12 ||selection of Mr. Green. And in that context, I said that when
13 ||[you —-- that a mediator is judged under Section 455 of Title

14 |28, and I said, "When you look at Section 455 of Title 28, the
15 |[statute that deals with recusal of judges, which our local

16 [|rule on mediators refers to, it says that judges shall

17 ||disqualify themselves in any proceeding in which their

18 ||impartiality might reasonably be questioned. In other words,
19 [|a Judge must recuse himself if there's a showing of an

20 ||appearance of bias sufficient to permit the average citizen
21 ||reasonably to question a judge's impartiality."
22 With the selection of Mr. Carey as the initial
23 || special reviewer, I do not -- I believe there's a reason to
24 ||question his impartiality.

25 I thought about terminating the mediation, but
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1 |[|there's still one mediator who is not interested in any way in
2 || the outcome of the mediation and has no stake in the future

3 [|confirmation hearing, and that's Mr. Gallagher, and I will

4 ||permit him to continue with the mediation. And, of course,

5 || the parties can continue to have settlement discussions

6 [|whether there's a mediation or not, but Mr. Carey is no longer
7 [|a mediator.

38 I recognize this is happening at a sensitive time

9 [|in this mediation when I'm being told that progress is being
10 [|made, but having given this some significant and considered

11 || thought, I see no alternative.

12 So I will be entering an order today modifying the
13 ||[mediation order, excluding Mr. Carey from being a mediator,

14 ||and it will be effective immediately.

15 And that concludes the hearing.

16 COUNSEL: Thank you, Your Honor.

17 THE COURT: Thank you. We're adjourned.

18 (Proceedings concluded at 2:21 p.m.)
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17 CERTIFICATE

18

19 I certify that the foregoing is a correct transcript

20 |l from the electronic sound recording of the proceedings in the

21 above-entitled matter.

22

23

/s/ Tracey J. Williams December 7, 2021
Tracey J. Williams, CET-914
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