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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
X
In re: Chapter 11
MODIVCARE INC,, et al., Case No. 25-90309 (ARP)
Reorganized Debtors.! (Jointly Administered)

X

REORGANIZED DEBTORS’ OBJECTION TO PROOF OF CLAIM NUMBER 1579

THIS IS AN OBJECTION TO YOUR CLAIM. THIS OBJECTION ASKS
THE COURT TO DISALLOW THE CLAIM THAT YOU FILED IN THE
BANKRUPTCY CASE. IF YOU DO NOT FILE A RESPONSE WITHIN 30
DAYS AFTER THE OBJECTION WAS SERVED ON YOU, YOUR CLAIM
MAY BE DISALLOWED WITHOUT A HEARING.

TO THE CLAIMANT WHOSE CLAIM IS SUBJECT TO THIS
OBJECTION:

YOUR SUBSTANTIVE RIGHTS MAY BE AFFECTED BY THIS
OBJECTION AND ANY FURTHER OBJECTIONS THAT MAY BE FILED
IN THE CHAPTER 11 CASES.

THE RELIEF SOUGHT IN THIS OBJECTION IS WITHOUT PREJUDICE
TO THE RIGHTS OF THE REORGANIZED DEBTORS AND THEIR
ESTATES OR OTHER PARTIES IN INTEREST TO PURSUE FURTHER
OBJECTIONS AGAINST THE CLAIM LISTED HEREIN AND OTHER
CLAIMS FILED IN THE CHAPTER 11 CASES.

A complete list of each of the Reorganized Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the
last four digits of each Reorganized Debtor’s taxpayer identification number (if applicable) may be obtained on
the website of the Reorganized Debtors’ claims and noticing agent at https://www.veritaglobal.net/ModivCare.
Reorganized Debtor ModivCare Inc.’s principal place of business and the Reorganized Debtors’ service address
in these Chapter 11 Cases is 6900 E. Layton Avenue, Suite 1200, Denver, Colorado 80237.
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The above-captioned reorganized debtors (prior to the Effective Date,? collectively, the
“Debtors” and after the Effective Date, collectively, the “Reorganized Debtors’) respectfully state
the following in support of this claim objection (this “Objection™).

RELIEF REQUESTED

1. By this Objection, the Reorganized Debtors seek entry of an order, substantially in
the form attached hereto (the “Proposed Order”), disallowing and expunging proof of claim
number 1579 (the “Disputed Claim”) filed by Marquis Hines in his capacity as “Settlement Class
Representative” (the “Claimant’) because: (i) at this juncture, over ten months after the passage
of the General Bar Date (as defined below) and over seven months after the Plan was substantially
consummated, Claimant has failed to file a motion to request that the Court exercise its discretion,
pursuant to Bankruptcy Rule 9014, to apply Bankruptcy Rule 7023 to the Disputed Claim (as a
purported class proof of claim); (i1) despite the Disputed Claim identifying the basis of the claim

as “[p]re-petition litigation settlement ...” no enforceable settlement was ever reached; (iii) even

if there were an enforceable settlement, || NN : 2 d
(iv) N (e Debtors could not be compelled to

perform as a result of the Claimant’s material breach of the Hines Settlement and by virtue of the
doctrine of frustration of purpose. The Reorganized Debtors reserve their rights related thereto,
including without limitation the right to object to the Disputed Claim on any additionally

applicable grounds.

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Second Amended

Joint Chapter 11 Plan of Reorganization of ModivCare Inc. and its Debtor Affiliates [Docket No. 1055, Ex. A]
(together with all supplemental or supporting documentation related thereto, the “Plan’), as applicable.
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2. In support hereof, the Reorganized Debtors submit the declaration of Kenneth
Shepard, a senior vice president of finance for the Reorganized Debtors (the “Shepard
Declaration™), attached hereto as Exhibit A.

JURISDICTION AND VENUE

3. The United States Bankruptcy Court for the Southern District of Texas
(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334. This is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2), and the Court may enter a final order consistent
with Article III of the United States Constitution.

4. The Disputed Claim that is the subject of this Objection was asserted on a proof of
claim form (a “Proof of Claim”) filed with the Claims and Noticing Agent (as defined below). By
seeking recovery from the Reorganized Debtors’ estates based on the filing of a Proof of Claim,
the Claimant has submitted to the Court’s jurisdiction over this matter.

5. Venue of the Chapter 11 Cases and this Objection in this district is proper under
28 U.S.C. §§ 1408 and 1409.

6. The statutory and legal predicates for the relief requested herein are sections 105(a)
and 502 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”),
Rule 3007 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rule 3007-1
of the Bankruptcy Local Rules for the Southern District of Texas (the “Bankruptcy Local Rules”),
and the Procedures for Complex Cases in the Southern District of Texas (the “Complex Case

Procedures”).

BACKGROUND

7. On August 20, 2025, the Debtors each filed a voluntary petition for relief under

chapter 11 of the Bankruptcy Code. The Chapter 11 Cases are being jointly administered, for
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procedural purposes only, pursuant to Rule 1015(b) of the Bankruptcy Rules and Rule 1015-1 of
the Bankruptcy Local Rules. The factual background regarding the Debtors, including their
business, their capital structure, and the events leading to the commencement of the Chapter 11
Cases is set forth in the Declaration of Chad J. Shandler in Support of Chapter 11 Petitions and
First-Day Relief [Docket No. 14].

8. On December 15, 2025, the Court entered the Confirmation Order® which, among
other things, confirmed the Plan. The Effective Date occurred on December 29, 2025. The Plan
was deemed ““substantially consummated under sections 1101 and 1127 of the Bankruptcy Code”
upon the Effective Date. Plan, § 12.3.

CLAIMS RECONCILIATION PROCESS

9. On August 21, 2025, the Court entered the Order Establishing (4) Bar Dates and
Related Procedures for Filing Proofs of Claim; (B) Approving the Form and Manner of Notice
Thereof; and (C) Granting Related Relief [Docket No. 66] (the “Bar Date Order”) setting, inter
alia, (1) October 1, 2025, as the deadline for non-governmental creditors and interest holders to
file claims in the Chapter 11 Cases (the “General Bar Date); and (ii) February 16, 2026, at 5:00
p.m. (prevailing Central Time) as the deadline for all governmental units (as defined in section
101(27) of the Bankruptcy Code) to assert a claim (as defined in section 101(5) of the Bankruptcy
Code) that arose on or prior to the Petition Date (the “Governmental Bar Date” and together with
the General Bar Date, as applicable, depending on whether the claimant is a governmental unit or
non-governmental unit, the “Claims Bar Date”).

10. The Bar Date Order establishes certain requirements that a filed claim must satisfy

to be considered valid. A filed claim must, among other things, “set forth with specificity the legal

3 Docket No. 1055.
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and factual basis for the alleged claim,” and “include supporting documentation or an explanation
as to why such documentation is not available.” Bar Date Order, § 7. If such filed claims are not
properly submitted prior to the Claims Bar Date, the Bar Date Order provides that the relevant
claimant “shall not be treated as a creditor with respect to such claim for purposes of voting and
distribution.” Id. at q 20 (emphasis added).

11. On August 23, 2025, the Reorganized Debtors’ claims and noticing agent,
Kurtzman Carson Consultants, LLC d/b/a Verita Global (the “Claims and Noticing Agent”),
served notice of the Claims Bar Date (the “Bar Date Notice”) to potential claimants in accordance
with the procedures set forth in the Bar Date Order, and, as necessary, supplemented such service.
See Bar Date Affidavits of Service.* Also, as certified at Docket No. 142, in accordance with the
Bar Date Order, the Reorganized Debtors published the Bar Date Notice in The New York Times
on August 26, 2025. See Affidavit of Publication of the Notice of Deadline for the Filing of Proofs
of Claim, Including for Claims Asserted Under Section 503(b)(9) of the Bankruptcy Code in the
New York Times [Docket No. 142] (“Affidavit of Publication™).

12.  The Reorganized Debtors also listed numerous claims in their Schedules® (such

claims, along with the claims asserted in each proof of claim filed in the Chapter 11 Cases,

4 “Bar Date Affidavits of Service” means, collectively, (i) Certificate of Service [Docket No. 113]; (ii) Certificate
of Service [Docket No. 353]; (iii) Supplemental Certificate of Service [Docket No. 400]; (iv) Supplemental
Certificate of Service [Docket No. 442]; (v) Supplemental Certificate of Service [Docket No. 492]; (vi)
Supplemental Certificate of Service [Docket No. 602]; (vii) Supplemental Certificate of Service [Docket No. 603];
(viil) Supplemental Certificate of Service [Docket No. 700]; (viii) Supplemental Certificate of Service [Docket
No. 727]; (ix) Supplemental Certificate of Service [Docket No. 1067]; (x) Supplemental Certificate of Service
[Docket No. 1127]; (xi) Supplemental Certificate of Service [Docket No. 1143]; (xii) Supplemental Certificate of
Service [Docket No. 1148]; (xiii) Supplemental Certificate of Service [Docket No. 1184]; (xiv) Supplemental
Certificate of Service [Docket No. 1285]; and (xv) Supplemental Certificate of Service [Docket No. 1320].

On September 7, 2025, the Reorganized Debtors filed their respective schedules of assets and liabilities
(the “Schedules”) and statements of financial affairs [Docket Nos. 177-322], pursuant to Bankruptcy Rule 1007.
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collectively, the “Claims”),® some of which have been satisfied under the authority granted to the
Reorganized Debtors pursuant to certain “first day” orders and other orders entered in the Chapter
11 Cases. A database of all Claims is being maintained by the Reorganized Debtors’ Claims and
Noticing Agent (the “Claims Register”).

13. Pursuant to the Plan, the Claims Objection Deadline was initially March 29, 2026
(i.e., the date that was ninety (90) days after the occurrence of the Effective Date), subject to the
Reorganized Debtors’ right to seek a further extension of such deadline in accordance with the
Plan.’

14. On April 13, 2026, the Court entered the Order Granting Reorganized Debtors’
Second Motion for Entry of an Order Extending the Time to File and Serve Objections to Claims
[Docket No. 1649], which extended the Claims Objection Deadline by an additional ninety (90)
days through and including September 27, 2026, subject to the Reorganized Debtors’ right to seek
a further extension of such deadline in accordance with the Plan.

THE DISPUTED CLAIM

15.  Prior to the Petition Date, Marquis Hines and Ronald Hines (together, the “Hines
Plaintiffs”) filed a complaint, ECF No. 1® (the “Hines Complaint”)’ against Debtor ModivCare
Solutions, LLC (“ModivCare Solutions”) in the United States District Court for the Eastern
District of Virginia (the “District Court’), which action is styled Hines v. ModivCare Sols., LLC,

Civ. A. No. 3:23-cv-273-HEH (E.D. Va. 2025) (the “Hines Action™).

¢ Under section 1111(a) of the Bankruptcy Code, scheduled claims are treated as proofs of claim. See 11 U.S.C. §
1111(a) (“A proof of claim . . . is deemed filed under section 501 of this title for any claim . . . that appears in the
schedules . . . except a claim . . . that is scheduled as disputed, contingent, or unliquidated.”).

7 See Plan, p. 3 (defining “Claims Objection Deadline” as “ninety (90) days after the Effective Date ... which dates
may be extended pursuant to an order of the Bankruptcy Court upon a motion Filed by the Reorganized Debtors.”).

References to “ECF No.” are to filings in the Hines Action.

9 See ECF No. 1. A true and correct copy of which is attached hereto as Exhibit B.
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16. The Hines Plaintiffs previously acted as transportation providers for ModivCare
Solutions in the state of Virginia.'® Through the Hines Complaint, the Hines Plaintiffs alleged that
ModivCare Solutions misclassified them and other purportedly similarly-situated individuals as
independent contractors, when, according to the Hines Plaintiffs, they were in fact employees of
ModivCare Solutions.!! As a result of such alleged misclassification, the Hines Plaintiffs alleged
that they were not paid minimum and overtime wages in violation of the Fair Labor Standards Act,
29 U.S.C. §§ 201, et seq. (the “FLSA”); Virginia’s Misclassification Law, Va. Code § 40.1-28.7:7;
the Virginia Overtime Wage Act, Va. Code § 40.1-29.2 (the “VOWA”); and the Virginia Wage
Payment Act, Va. Code § 40.1-29 (the “VWPA”).!? Additionally, the Hines Plaintiffs asserted
individual causes of action under the FLSA, alleging that they were improperly terminated in
retaliation for complaining about alleged wage violations.'?

17. On July 11, 2023, ModivCare Solutions filed an answer, ECF No. 12 (“ModivCare
Solutions Answer”),'* to the Hines Complaint, disputing the material allegations, both as to fact
and law, and denying any liability to the Hines Plaintiffs (along with any other current or former
independent contractors of ModivCare Solutions who had allegedly been misclassified).

18. On October 12, 2023, the Hines Plaintiffs filed Plaintiffs” Motion for Conditional
Certification and Notice to Putative Class Members [ECF No. 23] (the “FLSA Collective

Conditional Certification Motion”) through which the Hines Plaintiffs sought entry of an order

conditionally certifying an FLSA collective.

Hines Complaint, § 1.
1 See, e.g., id. at 9 2.

12 Id. at 9 65-90.

B Id at9991-94.

A true and correct copy of ModivCare Solution’s Answer is attached hereto as Exhibit C.
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19. On December 15, 2023, the District Court entered the Memorandum Order
(Granting Plaintiffs’ Motion for Conditional Certification and Notice to Putative Class Members)
[ECF No. 36] (the “FLSA Collective Conditional Certification Order) granting the relief sought
in the FLSA Collective Conditional Certification Motion and conditionally certifying an FLSA
collective consisting of “All current and former employees who were employed as Volunteer
Drivers by [ModivCare Solutions] ... providing non-emergency medical transport, anywhere, in
Virginia at any time on or after December 15, 2020.”"> Following notice to the putative FLSA
collective members, twenty-nine (29) individuals were determined to have properly opted in to the
FLSA collective, including the Hines Plaintiffs.'®

20.  Following a judicial settlement conference before Magistrate Judge Mark
Colombell, on April 15, 2025, the Hines Plaintiffs and ModivCare Solutions executed a settlement
agreement (the “Hines Settlement”), and on April 16,2025, the Hines Plaintiffs filed an unopposed
motion for preliminary approval of the Hines Settlement. See ECF No. 90.

21. On June 10, 2025, the District Court entered an order preliminarily approving the
Hines Settlement (the “Conditional Certification Order”), and set a hearing for September 18,
2025, to consider final approval of the Hines Settlement (the “Final Fairness Hearing). See
ECF No. 97."

22. On June 30, 2025, the District Court entered the Memorandum Order (Granting

Motions to Seal) (the “Sealing Order”). See Sealing Order [ECF No. 96].!8 The Sealing Order

15 See Joint Notice Regarding Notice to Putative Collective [ECF No. 37].

Critically, this ruling was not a determination on the merits of the Hines Plaintiffs’ claims. See
Mendoza v. Baird Drywall & Acoustic, Inc., No. 7:19-cv-882,2021 WL 2435873, at *3 (W.D. Va. June 15,2021)
(“The merits of plaintiff's claims are not relevant at [the conditional certification] stage.”).

A true and correct copy of the Conditional Certification Order is attached hereto as Exhibit D.
A true and correct copy of the Sealing Order is attached hereto as Exhibit E.
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sealed the Hines Settlement. Specifically, the Sealing Order states that “[t]he parties agree that the
public interest is not served by publicly disclosing the gross settlement amount in this case or
disclosing the details of the settlement agreement ...” Sealing Order, p .1 (emphasis added). The
Sealing Order further states that
[a]s the parties have indicated, confidentiality was an important component in
reaching a settlement agreement here and the Court finds that public policy, overall,
promotes the resolution of this case outside formal court proceedings. The Court finds

that alternatives to granting the motions to seal would risk the dissolution of this
agreement.

Id. at p. 2 (emphases added).

23. On August 27, 2025, ModivCare Solutions, through its counsel in the Hines Action,
filed a Suggestion of Bankruptcy [ECF No. 100], which resulted in the District Court issuing an
Order (Granting Suggestion of Bankruptcy and Staying Case) [ECF No. 102] (the “Stay Order”)
which stayed the Hines Action and cancelled the Final Fairness Hearing. The Hines Action
remains stayed, the Final Fairness Hearing has never been re-set and the Hines Settlement,
accordingly, has never been approved on a final basis.

24.  As attested to in the Shepard Declaration, based on their review of the Claims
Register, the Reorganized Debtors and their advisors have identified the Disputed Claim as a claim
for which the Reorganized Debtors are not liable. To identify the Disputed Claim, the Reorganized
Debtors:

(a) reviewed the Claims Register and the Reorganized Debtors’ books and records to
identify instances in which the Reorganized Debtors and the Estates are not, based
on the Reorganized Debtors’ books and records and consultation with counsel,
liable;

(b) consulted with counsel, including defense counsel to the Reorganized Debtors in

the Hines Action, regarding the viability of such claims under applicable state and
federal law; and

(©) determined that, based on the advice of counsel, neither the Reorganized Debtors
nor the Estates are liable for the Disputed Claim.
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25. Accordingly, the Reorganized Debtors hereby request that the Disputed Claim be
disallowed and expunged in its entirety.

BASIS FOR RELIEF

26. Section 502 of the Bankruptcy Code provides, in pertinent part, that: “[a] claim or
interest, proof of which is filed under section 501 of [the Bankruptcy Code], is deemed allowed,
unless a party in interest... objects.” 11 U.S.C. § 502. Moreover, section 502(b)(1) of the
Bankruptcy Code provides, in relevant part, that a claim may not be allowed if “such claim is
unenforceable against the debtor and property of the debtor, under any agreement or applicable
law ....” 11 U.S.C. § 502(b)(1).

27. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of
claim constitutes prima facie evidence of the validity and the amount of the claim under section
502(a) of the Bankruptcy Code. See, e.g., In re Jack Kline Co., Inc., 440 B.R. 712, 742 (Bankr.
S.D. Tex. 2010). A proof of claim loses the presumption of prima facie validity under Bankruptcy
Rule 3001(f) if an objecting party refutes at least one of the allegations that are essential to the
claim’s legal sufficiency. See In re Fidelity Holding Co., Ltd., 837 F.2d 696, 698 (5th Cir. 1988).
Once such an allegation is refuted, the burden reverts to the claimant to prove the validity of its
claim by a preponderance of the evidence. Id. Despite this shifting burden during the claim
objection process, “the ultimate burden of proof always lies with the claimant.” In re Armstrong,
347 B.R. 581, 583 (Bankr. N.D. Tex. 2006) (citing Raleigh v. Ill. Dep’t of Rev., 530 U.S. 15
(2000)).

28.  Here, the Disputed Claim should be disallowed and expunged in its entirety
because: (i) as of the date hereof, over ten months after the passage of the General Bar Date and

over seven months after the Plan was substantially consummated, Claimant has failed to file a

10
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motion to request that the Court exercise its discretion, pursuant to Bankruptcy Rule 9014, to apply
Bankruptcy Rule 7023 to the Disputed Claim (as a purported class proof of claim); (ii) despite the
Disputed Claim identifying the basis of the claim as “[p]re-petition litigation settlement ...” no
enforceable settlement was ever reached because the District Court did not approve the Hines
Settlement on a final basis; (iii) the Claimant’s failure to obtain final approval of the Hines
Settlement renders the Hines Settlement terminable in accordance with its terms; and (iv) even if
the Hines Settlement were not terminable, the Debtors could not be compelled to perform because
(a) the Claimant materially breached the Hines Settlement, and (b) the frustration of purpose
doctrine discharges the Debtors’ performance obligations.

I The Court Should Disallow and Expunge the Disputed Claim In Its Entirety.

29. The Fifth Circuit has yet to address the question of “whether a class claim is even
permissible.” Teta v. Chow (In re TWL Corp.), 712 F.3d 886, 892 (5th Cir. 2013) (emphasis in
original). Nonetheless, “[t]he majority of Federal Circuit Courts determining whether a class proof
of claim is permissible under the Bankruptcy Code and Federal Rules of Bankruptcy Procedure
have ruled that Bankruptcy Code 9014 allows bankruptcy courts to apply Bankruptcy Rule 7023
and [Federal] Rule [of Civil Procedure] 23 to any stage of a contested matter, including the filing
of a proof of claim.” In re Vanguard Nat. Res., LLC, Case No. 17-30560, 2017 WL 5573967, at
*4 (Bankr. S.D. Tex. Nov. 20, 2017). Under this majority approach, “a putative representative
may file a conditional class proof of claim on behalf of a putative class that may later be certified
...[, but,] [1]f the class is not certified, each putative class member would be required to file its
own proof of claim.” Id. (emphases added). Thus, the Fifth Circuit has recognized that the
application of Bankruptcy Rule 7023 in a contested matter is subject to a two-step process: “First,
the court must exercise its discretion [under Rule 9014] as to whether to apply Rule 23 to the

contested proceeding. Second, if the court decides to apply Rule 23, it then must determine

11
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whether the Rule’s requirements for class certification have been satisfied.” In re TWL Corp., 712
F.3d at 892 (alteration in original) (internal citations and quotation marks omitted).

30. Critically, for purposes of the first-step of the inquiry (seeking an order from the
Court determining, pursuant to Bankruptcy Rule 9014, that Bankruptcy Rule 7023 should apply),
the claimant is “required to make a motion under Federal Rule of Bankruptcy Procedure 9014
requesting class action status.” Lucas v. Dynergy Inc. (In re Dynergy, Inc.), 770 F.3d 1064, 1068
(2d Cir. 2014) (emphasis added); see also Gentry v. Siegel, 668 F.3d 83, 88 (4th Cir. 2012) (“Rule
9014 also authorizes the bankruptcy court, on motion, to make ‘one or more of the other rules in
Part VII’ [Adversary Proceedings] applicable to contested matters, which includes Rule 7023
[Class Proceedings].”) (quoting Fed. R. Bankr. P. 9014(c)) (emphasis added). “Thus, in a

‘contested matter,” absent a successful motion under Rule 9014 requesting class representative

status under Rule 7023, Rule 23 cannot be invoked in bankruptcy proceedings.” Dynergy, 770
F.3d at 1069 (emphasis added).
31. The Claimant has never filed such a motion despite the fact it is now over ten

months after the passage of the General Bar Date and over seven months after the Plan was
substantially consummated. As a result of such failure, the issue of whether the Court should
exercise its discretion, under Bankruptcy Rule 9014, to apply Bankruptcy Rule 7023 to the
Disputed Claim is not before the Court. To the extent such a motion is filed, the Reorganized
Debtors reserve their rights to contest such a motion on any and all procedural and substantive
grounds.

32.  As aresult, for the reasons set forth above, the Reorganized Debtors respectfully

submit that the Court should disallow and expunge the Disputed Claim in its entirety.

12
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IL. The Hines Settlement Is Not Enforceable Because It Was Never Approved On a Final
Basis by the District Court.

33. As set forth above, the Disputed Claim identifies the basis of such Claim as a “[p]re-
petition litigation settlement...,” but because the District Court never approved the Hines
Settlement on a final basis it is not enforceable.

34, The Disputed Claim purports to be a class claim filed by Claimant in his capacity

2

as the “Settlement Class Representative.” Accordingly, Federal Rule of Civil Procedure 23 is
implicated because the Hines Settlement provides for the settlement of class-action claims.
Federal Rule of Civil Procedure 23(e) provides, in relevant part, that “[t]he claims, issues, or
defenses of a certified class—or a class proposed to be certified for purposes of settlement—may
be settled, voluntarily dismissed, or compromised only with the court’s approval ....” Fed. R.
Civ. P. 23(e) (emphasis added). Among the other procedural requirements set forth in Federal
Rule of Civil Procedure 23(e), See Fed. R. Civ. P. 23(e)(1)-(5), in order “[t]o safeguard the interests
of absent class members, district courts must determine whether proposed class-action settlements
are fair, adequate and reasonable.” Union Asset Mgmt. Holding A.G. v. Dell, Inc., 669 F.3d 632,
639 (5th Cir. 2012) (internal citation omitted); see Kovacs v. Ernst & Young (In re Jiffy Lube Sec.
Litig.), 927 F.2d 155, 158 (4th Cir. 1991) (“The primary concern addressed by Rule 23(e) is the
protection of class members whose rights may not have been adequate consideration during the
settlement negotiations. If the proposed settlement is intended to preclude further litigation by
absent persons, due process requires that their interests be adequately presented.”) (internal
citations omitted).

35. To make this assessment, courts in the Fifth Circuit evaluate the “Reed factors” and

courts in the Fourth Circuit consider the “Kovacs factors.” Union Asset, at 639 (citing Reed v. Gen

13
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Motors Corp., 703 F.2d 170, 172 (5th Cir. 1983)); Scardelletti v. Debarr, 43 Fed. App’x. 525, 528
(4th Cir. 2002) (recognizing courts in the Fourth Circuit consider the Kovacs factors).
36. As the Shell court noted:
There are three steps that must precede a class action settlement. First, the
court must preliminarily approve the settlement. Then, the members of the
class must be given notice of the proposed settlement, and, finally, after a

hearing, the court must determine whether the proposed settlement is fair,
reasonable, and adequate.

In re Shell Oil Refinery, 155 F.R.D. 552, 555 (E.D. La. 1993) (emphasis added) (internal citation
omitted). Similarly, the Fourth Circuit has recognized that “[w]hen the court reviews a proposed
class-action settlement, it acts a fiduciary for the class” and that “the court may approve the
proposed settlement only after a hearing and only on finding that [the proposed settlement] is fair,
reasonable, and adequate.” In re Lumber Liquidators Chinese-Manufactured Flooring Prod.
Mktg., Sales Pracs. & Prod. Liab. Litig., 952 F.3d 471, (4th Cir. 2020) (internal citations and
quotation marks omitted) (alterations in original).

37. It is only after each of these steps have occurred and the court presiding over the
class action grants final approval of the class-action settlement that absent members of the class
are bound. See Richardson v. Wells Fargo Bank, N.A., 839 F.3d 442, 449 (5th Cir. 2016)
(recognizing judicially approved settlement constitutes a final judgment and that a class action
settlement that has been finally approved binds absent class members by the doctrine of res
judicata); Patterson v. Mahwah Bergen Retail Grp., Inc., 636 B.R. 641, 687 (E.D. Va. 2022)
(recognizing that “importantly, any class settlement that would bind absent class members require
court approval.”) (citing Fed. R. Civ. P. 23(e)).

38. Here, it is indisputable that the third of these three steps—the District Court finding
on a final basis that the terms of the proposed Hines Settlement are fair, reasonable, and adequate—

never occurred.

14
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39. This is no mere procedural nicety. The District Court making a determination, on
a final basis after conducting the Final Fairness Hearing, that the proposed Hines Settlement is
fair, reasonable, and adequate serves the critical purpose of safeguarding the interests of absent
class members. Because that determination was never made, neither the absent members of the
preliminarily certified putative class nor ModivCare Solutions can be bound by the terms of the
proposed Hines Settlement. As a result, the Hines Settlement does not support the allowance of
the Disputed Claim.

I11.

[S—
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42.

IV.  The Debtors Could Not Be Compelled to Perform Under the Hines Settlement.

44. The Disputed Claim also should be disallowed and expunged because the Debtors
could not be compelled to perform under the Hines Settlement due to (i) the Claimant’s material
breach of the Hines Settlement; and (i1) frustration of purpose.

A. The Debtors Are Excused From Performing Under the Hines Settlement Due
to the Claimant’s Material Breach.

45. The Debtors are excused from performing under the Hines Settlement due to the

Claimant’s material breach of the Hines Settlement. || NG
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46.

17
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Solutions from any obligation to perform under the Hines Settlement. Thus, the Claimant’s
material breach of the Hines Settlement means that the Disputed Claim should be disallowed and
expunged.

B. The Debtors Are Excused From Performance Under the Settlement
Agreement Under the Doctrine of Frustration of Purpose.

(9]
[
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RESERVATION OF RIGHTS

59. The Reorganized Debtors reserve the right to amend, modify, or supplement this
Objection, and to file additional objections to any other Claims (filed or not) that may be asserted
against the Reorganized Debtors and their estates (including, without limitation, the Disputed
Claim). Should one or more of the grounds of objection stated in the Objection be dismissed or
overruled, the Reorganized Debtors reserve the right to object to the Disputed Claim or any other
Claims on any other grounds that the Reorganized Debtors discover or elect to pursue.

60. Nothing contained herein shall be deemed: (a) an admission as to the amount of,
basis for, or validity of any Claim against the Reorganized Debtors under the Bankruptcy Code or
other applicable non-bankruptcy law; (b) an impairment or waiver of the Reorganized Debtors’ or

any other party in interest’s right to dispute any Claim against, or interest in, the Reorganized
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Debtors, or their property or estates; (c) a promise or requirement to pay any prepetition Claim,;
(d) an implication or admission that any particular Claim is of a type specified or defined in this
Objection, or any order granting the relief requested by this Objection; (e) an implication,
admission, or finding as to (i) the validity, enforceability, or perfection of any interest or
encumbrance on the property of the Reorganized Debtors or their estates or (ii) the applicability
of any exception or exclusion from property of the estate under section 541 of the Bankruptcy
Code or other applicable law; (f) an impairment or waiver of any claims or causes of action which
may exist against any entity; or (g) a waiver of the Reorganized Debtors’ or any other party in
interest’s rights under the Bankruptcy Code or any other applicable law.

NOTICE

61.  Notice of this Objection will be given to the Claimant, the parties on the
Reorganized Debtors’ Master Service List, and all parties that have requested or that are required
to receive notice pursuant to Bankruptcy Rule 2002. The Reorganized Debtors submit that, under
the circumstances, no other or further notice is required.

62. A copy of this Objection is available on (a)the Court’s website, at
www.txs.uscourts.gov and (b) the website maintained by the Claims and Noticing Agent at

https://www.veritaglobal.net/ModivCare.
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WHEREFORE, the Reorganized Debtors respectfully request that the Court enter the

Proposed Order sustaining the Objection and granting such other and further relief as may be just

and proper.

Dated: August 21, 2026

Respectfully submitted,

/s/ Timothy A. (“Tad”) Davidson 11

HUNTON ANDREWS KURTH LLP

Timothy A. (“Tad”) Davidson II (Texas Bar No. 24012503)
Jason W. Harbour (Virginia Bar No. 68220)

Brandon Bell (Texas Bar No. 24127019)

600 Travis Street, Suite 4200

Houston, TX 77002

Telephone: (713) 220-4200

Email: taddavidson@hunton.com

jharbour@hunton.com
bbell@hunton.com

-and-

LATHAM & WATKINS LLP

Ray C. Schrock (NY Bar No. 4860631)

Keith A. Simon (NY Bar No. 4636007)

George Klidonas (NY Bar No. 4549432)

Jonathan J. Weichselbaum (NY Bar No. 5676143)

1271 Avenue of the Americas

New York, NY 10020

Telephone: (212) 906-1200

Email: ray.schrock@lw.com
keith.simon@lw.com
george.klidonas@lw.com
jon.weichselbaum@lw.com

Co-Counsel for the Reorganized Debtors
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CERTIFICATE OF SERVICE

I certify that on August 21, 2026, a true and correct copy of the foregoing document was
served by the Electronic Case Filing System for the United States Bankruptcy Court for the
Southern District of Texas on those parties registered to receive electronic notices.

/s/ Timothy A. (“Tad”) Davidson 11

Timothy A. (“Tad”) Davidson II
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Shepard Declaration
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
X
In re: Chapter 11
MODIVCARE INC,, et al., Case No. 25-90309 (ARP)
Reorganized Debtors.! (Jointly Administered)
"

AFFIDAVIT OF KENNETH SHEPARD IN SUPPORT OF
REORGANIZED DEBTORS’ OBJECTION TO PROOF OF CLAIM NUMBER 1579

I, Kenneth Shepard, hereby declare as follows:

1. I submit this affidavit (this “Affidavit’) in support of the Reorganized Debtors’
Objection to Proof of Claim Number 1579 (the “Objection”)* pursuant to Rule 3007-1 of the
Bankruptcy Local Rules.

2. I am an executive vice president and group chief financial officer for the
Reorganized Debtors a role that I have served in for approximately two months. I have worked
for the Reorganized Debtors for over ten years and in finance for approximately 20 years.

3. I am knowledgeable about, and familiar with, the Reorganized Debtors’ day-to-day
operations, business and financial affairs, books and records, and the circumstances that led to the
commencement of the Chapter 11 Cases. The facts set forth in this Declaration are based upon

my personal knowledge, my review of relevant documents, information provided to me by

' A complete list of each of the Reorganized Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the last

four digits of each Debtor’s taxpayer identification number (if applicable) may be obtained on the website of the
Reorganized Debtors’ claims and noticing agent at https://www.veritaglobal.net/ModivCare. Debtor ModivCare
Inc.’s principal place of business and the Reorganized Debtors’ service address in these Chapter 11 Cases is 6900
E. Layton Avenue, Suite 1200, Denver, Colorado 80237.

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Objection.
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employees working under my supervision, my own reasonable inquiry, and/or my discussions with
the Reorganized Debtors’ other officers, directors, and restructuring advisors, including
professionals at Latham & Watkins LLP, Hunton Andrews Kurth LLP, FTI Consulting, Inc.,
Moelis & Company, and Kurtzman Carson Consultants, LLC d/b/a Verita Global. If called upon
to testify, I would testify to the facts set forth in this Affidavit. I am authorized to submit this
Affidavit.

OBJECTION TO DISPUTED CLAIM

4. Article VII of the Plan empowers the Reorganized Debtors to undertake a claims
allowance process. Thus, pursuant to the Plan, the Reorganized Debtors and their advisors have
identified the Disputed Claim which they seek the disallowance and expungement of so that they
may be removed from the Claims Register.

5. The Disputed Claim was identified after the Reorganized Debtors:

(a) reviewed the Claims Register and the Reorganized Debtors’ books and records to
identify instances in which the Reorganized Debtors and the Estates are not, based

on the Reorganized Debtors’ books and records and consultation with counsel,
liable;

(b) consulted with counsel, including defense counsel to the Reorganized Debtors in
the Hines Action, regarding the viability of such claims under applicable state and
federal law; and

(©) determined, based on the advice of counsel, that neither the Reorganized Debtors
nor the Estates are liable for the Disputed Claim.

[Remainder of page intentionally left blank.]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

and correct to the best of my knowledge and belief.

Dated: August 21, 2026

/s/ Kenneth Shepard

Name: Kenneth Shepard

Title: Senior Vice President — Finance
ModivCare Solutions, LLC and its
Reorganized Debtor Affiliates
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

MARQUIS HINES and RONALD HINES on
behalf of themselves and others similarly situated,

Plaintiffs,
V. Civil Action No. 3:23-cv-273

MODIVCARE SOLUTIONS, LLC formerly
known as LogistiCare Solutions, LLC,

Serve:

Registered Agent Solutions, Inc.
7288 Hanover Green Drive
Mechanicsville, VA 23111

Defendant.

CLASS AND COLLECTIVE ACTION COMPLAINT

Marquis Hines and Ronald Hines (“Plaintiffs”), on behalf of themselves and all others
similarly situated, file this Class and Collective Action Complaint (“Complaint”) against
ModivCare Solutions, LLC formerly known as LogistiCare Solutions, LLC (*Defendant” or
“ModivCare”), and in support state the following:

1. The named Plaintiffs and putative Plaintiffs are current and former ModivCare
transportation providers who worked in Virginia within the three years preceding the filing of this
Complaint. Plaintiffs were classified and compensated as Independent Contractors by ModivCare.

2. Plaintiffs, and those similarly situated, are employees of ModivCare and have been
misclassified. Through this proceeding they seek to recover unpaid overtime wages, unpaid
minimum wages, unpaid regular wages, and all other allowable damages and recoveries pursuant

to the Fair Labor Standards Act as well as Virginia State law. They also seek to recover damages
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associated with their misclassification pursuant to Va. Code § 40.1-28.7:7.

Jurisdiction and Venue

3. This Court has jurisdiction over this matter pursuant to 29 U.S.C. § 216(b),
28 U.S.C. 88 1331, 2201, 2202 and supplemental jurisdiction pursuant to 28 U.S.C. § 1367.

4. Venue is proper in this District under 28 U.S.C. § 1391 because Defendant
maintains its principal place of business in Mechanicsville, Virginia, which falls within this
District.

5. Defendant is subject to personal jurisdiction in the Commonwealth of Virginia.

Nature of this Lawsuit

6. Defendant is a large provider of patient transportation, remote patient monitoring,
meal delivery, and personal in-home care throughout the U.S.

7. Though referred to as Independent Contractors, Defendant employed/employs the
Plaintiffs to transport patients to and from medical facilities and elsewhere in Virginia.

8. Defendant employed Plaintiffs and other individuals who performed identical job
duties within Virginia.

9. As was the case with Plaintiffs, Defendant labeled/labels all such individuals as
Independent Contractors through the use of a uniform boilerplate contract.

10. Defendant paid Plaintiffs, and those similarly situated, a set rate per mile driven,
namely $0.50 per mile driven.

11. Plaintiffs, and, upon information and belief, many of Defendant’s other
Transportation Drivers, regularly worked over 40 hours per week and were not paid overtime for
those hours over 40.

12. Plaintiffs Hines both typically worked between 8 to 12 hours per day, depending
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on the assignment. While Plaintiffs Hines had standing orders that typically required 5 days of
work, some weeks Plaintiffs Hines worked 6-7 days, and worked days as long as 5:30am to
5:00pm.

13. Plaintiffs Hines typically were only paid $350 to $1,000 per week gross, before
taking expenses into account.

14, For example, on Plaintiff Ronald Hines’ paycheck dated December 23, 2022, which
was for a two-week period, Plaintiff Ronald Hines completed 22 trips, totaling at least 1,401 miles,
and was only paid $700.50, before taking into account expenses, such as fuel. 1,401 miles typically
requires approximately 4 tanks of gas (averaging 350 miles per tank). The average gas price in

December 2022 was $3.10 (https://gasprices.aaa.com/national-average-keeps-falling-as-new-

year-approaches/, last visited April 25, 2023). Thus, assuming a 20-gallon tank, at $3.10 per gallon,

each fill up cost approximately $62. Therefore, the gas for the two-week period was approximately
$248. Thus, Mr. Hines, on average, made $226.25 per week ($700.50 gross pay for 2 weeks - $248
in fuel = $452.50 net pay for 2 weeks) ($452.50 net pay for 2 weeks / 2 weeks = $226.25 per
week). Thus, unless Mr. Hines worked 31.2 hours ($226.25 pay per week / $7.25 minimum wage
= 31.2 hours) or less hours per week, he did not receive minimum wage. Mr. Hines, though, as set
forth above in Paragraph 12, typically worked in excess of 31.2 hours per week, and, upon
information and belief, worked in excess of 31.2 hours per week during this pay period. Therefore,
Mr. Hines was not paid minimum wage.

The Parties

15. Marquis Hines is a resident of Pittsylvania County, Virginia and worked for
Defendant as a Transportation Driver in Virginia since at least 2016.

16. Ronald Hines is a resident of Pittsylvania County, Virginia and worked for


https://gasprices.aaa.com/national-average-keeps-falling-as-new-year-approaches/
https://gasprices.aaa.com/national-average-keeps-falling-as-new-year-approaches/
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Defendant as a Transportation Driver in Virginia since at least 2021.

17. Defendant is a limited liability company that is licensed to do business in Virginia
and maintains its principal office at 7443 Lee Davis Road, Suite 200, Mechanicsville, VA 23111.

18. Defendant’s parent company, ModivCare, Inc., is a public company with stock
trading on Nasdaq under the ticker “MODV.”

Factual Allegations

19. Defendant is a large provider of patient transportation, remote patient monitoring,
meal delivery, and personal in-home care throughout the U.S.

20. Defendant provides its services through Transportation Drivers like Plaintiffs and
those similarly situated.

21. In order to provide Transportation Drivers on behalf of Defendant, Transportation
Drivers are required to contract with Defendant through a boilerplate agreement, the Subcontractor
Business Associate Agreement. A copy of the Subcontractor Business Associate Agreement is
attached hereto as Exhibit A.

22. The Subcontractor Business Associate Agreement purports to set forth the aspects
of the relationship between Transportation Drivers and Defendant and declares that Transportation
Drivers are “Subcontractor Business Associate[s]” or “Subcontractor[s]” and states that
“Subcontractor and MODV agree that they are independent parties and not employees, partners,
or a party to a joint venture of any kind.”

23. Under the terms of the Subcontractor Business Associate Agreement,
Transportation Drivers are made to pay for their own vehicles and expenses to transport
Defendant’s clients, but all actual control over the routes, rates charged, availability of work,

assignment and procurement of clients, and ability for profit belongs to Defendant. Moreover,
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Transportation Drivers are expressly prohibited from working for competitors and are required to
put a ModivCare decal on their vehicle.

24. Defendant maintains discretion to terminate the Transportation Drivers at any time
without cause with 30 days’ notice. Moreover, Defendant can disable access to the platforms that
are required for Transportation Drivers to perform their job duties during that 30-day period, thus
effectively ending their employment immediately.

25.  After Plaintiffs complained about a failure by ModivCare to pay them owed wages,
ModivCare terminated their contracts on or about February 7, 2023. While the termination letters
purported to provide 30 days’ notice, Plaintiffs were immediately prevented from accessing
ModivCare’s assignment system and were not permitted to perform any work after February 7,
2023 for ModivCare.

26. Plaintiff Marquis Hines applied for a different type of job working from home for
ModivCare in February 2023. Plaintiff Marquis Hines, despite being qualified for the job, was
rejected.

27.  An individual’s employee status is determined by “economic realities of the
relationship between the worker and the putative employer,” Schultz v. Capital International
Security, Inc., 466 F.3d 298, 304 (4th Cir. 2006).

28.  The economic reality of the relationship between Defendant and Plaintiffs, and
those similarly situated, is that of an employment relationship. Plaintiffs, and those similarly
situated, are, and have been, misclassified as Independent Contractors. Indeed, very little separates
their employment from that of a standard delivery driver. For example:

a. Defendant closely monitors and directs the day-to-day operation of

Transportation Drivers. Transportation Drivers have little to no discretion over
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their clients and routes.

Defendant prohibits Transportation Drivers from driving for competitors.
Defendant retains the right to not assign clients to Transportation Drivers.
Defendant determines the rates charged to clients.

Defendant determines the amounts paid to Transportation Drivers.

Defendant controls all aspects of the availability for profit.

Defendant has massive oversight as to actual conduct of the work to be
performed such as requiring Transportation Drivers to place a ModivCare decal

on their vehicles and setting a dress code.

29.  Transportation Drivers use a variety of personal vehicles for the purpose of driving

Defendant’s clients, with most, on information and belief, weighing significantly less than 10,000

pounds.

30. Plaintiffs used their personal vehicles to transport Defendant’s clients.

31. Transportation Drivers typically work 30-70 hours per week.

32. Defendant pays Transportation Drivers $0.50 per mile driven. Transportation

Drivers were not paid a salary and received no minimum payment from Defendant.

33.  Transportation Drivers were misclassified as Independent Contractors, and as such:

a.

C.

They received no overtime premium when they worked more than 40 hours in
a week.

Often did not receive minimum wage due to the rates paid and expenses
incurred.

Received no employee benefits.

34.  Transportation Drivers are subject to close oversight by Defendant’s managerial
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employees. Such employees regularly evaluate the performance of Transportation Drivers.

35. Defendant also failed to timely pay Plaintiffs, and others similarly situated, for all
miles driven, withholding monies owed to Plaintiffs for extended periods of time and on occasion
never paying Plaintiffs, and others similarly situated, for miles driven.

36. Defendant is an “enterprise” as defined by the FLSA in 29 U.S.C. § 203(r)(1).

37. Defendant is an enterprise engaged in commerce or in the production of goods for
commerce as defined by the FLSA in 29 U.S.C. 8 203(s)(1)(A).

38.  Defendant has made more than $500,000 in sales made or business done in each of
the last three calendar years.

39. During their employment, Plaintiffs were each an “employee” of Defendant as
defined by the FLSA in 29 U.S.C. § 203(e).

LN

40. During their employment, Defendant was Plaintiffs” “employer” as defined by the
FLSA in 29 U.S.C. § 203(d).

Collective Action Allegations

41. Plaintiffs bring their FLSA claims as a collective action and their consent to join
this collective action as representative Plaintiffs are attached hereto as Exhibit B.

42.  The collective action is defined as follows:

All Transportation Drivers who were classified as independent contractors and

worked for Defendant within the borders of the Commonwealth of Virginia, and

who worked within three years from the date he/she files a consent form to

participate in this lawsuit (“Collective Action Members™).

43. Plaintiffs are similarly situated to the potential Collective Action Members because
they were paid in the same manner, performed the same primary job duties, and were subject to

identical and/or near identical Subcontractor Business Associate Agreements and other attendant

contracts with Defendant.
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44, In the last three years, Defendant employed individuals who performed the same
primary job duties as Plaintiffs.

45, Plaintiffs, and those similarly situated, performed the same primary job duties, were
classified as independent contractors exempt from the overtime and/or minimum wage provisions
of the FLSA, and were paid only on a per mile basis.

46.  Of Transportation Drivers classified as independent contractors who performed the
same primary job duties as Plaintiffs in the last three years, some or many worked over 40 hours
in individual workweeks.

47. Of Transportation Drivers classified as independent contractors who performed the
same primary job duties as Plaintiffs in the last three years, some or all worked during weeks where
they were made to expend out-of-pocket costs that were for Defendant’s benefit and were not paid
for all miles driven. Taken together, these expenditures and failure to pay all monies owed meant
that in certain weeks, Plaintiffs, and others similarly situated, earned less than the minimum wage.

48. Defendant has names, addresses, phone numbers, and email addresses for potential
Collective Action Members in its payroll or personnel or Transportation Driver records.

49. Defendant is aware or should have been aware that the FLSA required it to pay
potential Collective Action Members overtime if they are employees rather than independent
contractors.

50. Based on the miles submitted as well as the jobs performed, Defendant had actual
or constructive knowledge that some of the Collective Action Members spent more than 40 hours
per week working for Defendant.

51. Defendant, who was formerly named Logisticare Solutions, LLC, was sued on July

22, 2020 for misclassification of transportation drivers in the Western District of Missouri, Kansas
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City, in the matter of Farah v. Logisticare Solutions, LLC, Case No. 4:20-cv-00578-RK.

Class Action Allegations
A. Class Definition
52. Plaintiffs, the Rule 23 Class Representatives, seek to maintain claims pursuant to

Va. Code 88 40.1-28.7:7, 40.1-29, and 40.1-29.2, individually, and on behalf of classes of current
and former Transportation Drivers who:

a) During any time since July 1, 2020, were misclassified as independent
contractors and were assigned and/or worked routes primarily or exclusively within
Virginia;

b) During any time since July 1, 2020, were misclassified as independent
contractors and were assigned and/or worked routes primarily or exclusively within
Virginia and who were not paid the minimum wage after taking into account expenses and
wages not paid by Defendant; or

c) During any time since July 1, 2021, were misclassified as independent
contractors and were assigned and/or worked routes primarily or exclusively within
Virginia and who worked more than 40 hours in a workweek without receiving overtime
compensation.

53.  On information and belief, there is substantial overlap in the classes referenced
above, as Plaintiffs and all others similarly situated all were made to assent to the same
Subcontractor Business Associate Agreement, the same [mis]classification as an independent
contractor, and the same work requirements.

B. Efficiency of Class Prosecution of Common Claims

54.  Certification of subclasses of current and former Transportation Drivers is the most
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efficient and economical means of resolving the questions of law and fact which are common to
the claims of the Class Representatives and the proposed subclasses. Conversely, proceeding on
an individual basis will require the filing of potentially scores of duplicative individual suits which
will waste judicial time and resources and create the risk of inconsistent or varying adjudications
of common issues.

C. Numerosity and Impracticality of Joinder

55. The subclasses which the Class Representatives seek to represent are So numerous
that joinder is impracticable. On information and belief, the putative subclasses during the liability
periods number over 1,000 current and former Transportation Drivers in Virginia who have been
misclassified and paid/treated as independent contractors by Defendant, and who were subject to
underpayment of regular and overtime wages.

D. Common Questions of Law and Fact

56. Defendant’s use of Transportation Drivers and the propriety of its classification of
Transportation Drivers present common issues of fact in this matter. Moreover, because
Transportation Drivers are all made to sign the same boilerplate contracts and agreements, the
challenged pay and classification practices apply uniformly and present identical questions of law
and fact with respect to the Class Representatives and those whom they seek to represent.

E. Typicality of Claims and Relief Sought

57. The claims of the Class Representatives are typical of those of the class members
as a whole in that their claims are based on the same contract and business and compensation
practices. The relief sought by the Class Representatives for unpaid wages and misclassification

compensation is also typical of the relief which is sought on behalf of the proposed subclasses.

10
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F. Adequacy of Representation

58. Plaintiffs are adequate class representatives for all subclasses. Their interests are
co-extensive with those of the members of the proposed subclasses they seek to represent.
Additionally, there is substantial overlap amongst the membership of the subclasses. Plaintiffs
have knowledge of the Subcontractor Business Associate Agreement as well as an intimate
knowledge of the Transportation Driver position. They are committed to being representatives of
the subclasses and have retained counsel experienced in prosecuting class action employment
cases to protect the interests of the class.

G. Rule 23(B)(3) Requirements

59.  Common questions of law and fact predominate over any questions affecting only
individual members because the basis of the claims herein is the common application of the
Subcontractor Business Associate Agreement, as well as Defendant’s practice of treating its
Transportation Drivers as independent contractors. Such policies and practices are applicable to
all putative subclass members.

60. A class action is superior to other available methods for adjudicating the
controversy because other methods would involve the filing of numerous individual claims that
are based on the same centralized scheduling and compensation facts and the same legal issues
regarding same. Numerous individual cases similar to Plaintiffs’ case would clog the court’s
docket and waste judicial time and resources. Moreover, multiple individual cases based on the
same legal issue(s) could lead to inconsistent or varying adjudications of the same issue(s).

61.  The putative subclass members do not have a substantial interest in individually
controlling a separate action because any such claim would be based on the same centralized

contractual compensation practices and their recovery in either an individual or class action will

11
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be based on the amount of wages, overtime compensation, or other damages that each Plaintiff has
been denied by Defendant.

62.  The Class Representatives and counsel are not aware of any other litigation
concerning the controversy that has already begun by proposed subclass members within the
Commonwealth of Virginia.

63. It is desirable to concentrate the claims in this forum because the employment
practices complained with respect to the Class Representatives occurred in this forum.

64.  Class Representatives and counsel do not foresee any substantial difficulties in
managing a class action and counsel is experienced in managing class action litigation in this
forum.

COUNT I
Violation of the Fair Labor Standards Act Failure to Pay Overtime Compensation
(Collective Action)

65. This count arises from Defendant’s violation of the FLSA by failing to pay overtime
to Plaintiffs and the Collective Action Members when they worked over 40 hours in individual
workweeks.

66.  The Collective Action Members were not exempt from the overtime provisions of
the FLSA.

67. Plaintiffs, and others similarly situated, are/were directed by Defendant to perform
work, and did work, over 40 hours in one or more individual workweeks.

68. Defendant paid Plaintiffs, and others similarly situated, for miles driven only and
did not pay them overtime compensation.

69. Defendant violated the FLSA by failing to pay overtime to Plaintiffs, and others

similarly situated, at one-and-one-half times their regular rate of pay when they worked over 40

12
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hours in one or more individual workweeks.
70. Defendant’s failure to pay Plaintiffs and other similarly situated persons one-and-
one-half times their regular rate for all time worked over 40 hours in a workweek was willful.
COUNT II
Violation of the Fair Labor Standards Act Failure to Minimum Wage
(Collective Action)

71.  The FLSA requires that employees be paid no less than $7.25 an hour on an
unconditional and free and clear basis.

72. Because Plaintiffs, and those similarly situated, were misclassified as independent
contractors, they were made to expend out-of-pocket costs that were for Defendant’s benefit and
failed to receive monies owed for miles driven. Taken together, these expenditures and failure to
pay monies owed meant that in some weeks, Plaintiffs, and others similarly situated, earned less
than the minimum wage.

73. Defendant’s failure to pay Plaintiffs and other similarly situated persons a minimum
wage was willful.

COUNT I
Violation of Va. Code § 40.1-28.7:7
(State Law Misclassification Class Action)

74.  Va. Code 8§40.1-28.7:7 permits misclassified workers to bring an action for
damages against violating employers.

75. Plaintiffs, and others similarly situated, performed services for Defendant for
renumeration.

76. Plaintiffs, and others similarly situated, were misclassified as independent

contractors despite not meeting the “Internal Revenue Service guidelines” for evaluating

independent contractor status.

13
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77. Plaintiffs, and others similarly situated, are entitled to damages caused by such
misclassification, including wages, salary, employment benefits, including expenses incurred by
the employee that would otherwise have been covered by insurance, and impermissible
chargebacks or deductions or other compensation lost, plus reasonable attorneys’ fees and costs
incurred in bringing this action.

COUNT IV
Violation of Va. Code § 40.1-29.2
(Virginia Overtime Wage Act Class Action)

78. Defendant has knowingly violated the Virginia Overtime Wage Act, Va. Code §
40.1-29.2, by failing to pay overtime to Plaintiffs and the Collective Action Members when they
worked over 40 hours in individual workweeks.

79. Plaintiffs, and all others similarly situated, were not exempt from the overtime
provisions of VVa. Code § 40.1-29.2.

80. Plaintiffs, and others similarly situated, are/were directed by Defendant to perform
work, and did work, over 40 hours in one or more individual workweeks.

81. Defendant paid Plaintiffs, and others similarly situated, for miles driven only and
did not pay them overtime compensation.

82. Defendant violated Va. Code § 40.1-29.2 by failing to pay overtime to Plaintiffs,
and others similarly situated, at one-and-one-half times their regular rate of pay when they worked
over 40 hours in one or more individual workweeks.

83. Defendant’s failure to pay Plaintiffs and other similarly situated persons one-and-
one-half times their regular rate for all time worked over 40 hours in a workweek was willful or
knowing.

84.  Pursuant to Va. Code 88 40.1-29(J) and 40.1-29.2, Plaintiffs and others similarly
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situated are entitled to recover payment of their unpaid overtime wages, an equal amount of
liquidated damages, prejudgment interest, and attorney’s fees. Further, Defendant’s violation was
a “knowing” one thus entitling Plaintiffs and others similarly situated to recovery of triple damages
(triple damages are applicable July 1, 2021-June 30, 2022).

85. Plaintiffs bring this action for all violations alleged herein commencing July 1,

2021, and ongoing.
COUNT V
Violation of Va. Code § 40.1-29
(Unpaid Wages Class Action)

86. Defendant has knowingly violated Va. Code § 40.1-29 by failing to pay Plaintiffs
the regular wages for necessary and compensable time spent working for Defendant.

87. Because Plaintiffs, and those similarly situated, were misclassified as independent
contractors, they were made to expend out-of-pocket costs that were for Defendant’s benefit and
failed to receive monies owed for miles driven. Taken together, these expenditures and failure to
pay monies owed meant that in some weeks, Plaintiffs, and others similarly situated, earned less
than the minimum wage.

88.  These expenditures and failure to pay monies owed represent improper reductions
in the wages of Plaintiffs, and others similarly situated.

89. Pursuant to Va. Code § 40.1-29(J), Plaintiffs are entitled to recover their unpaid
and/or deducted wages, an equal amount of liquidated damages, prejudgment interest, and
attorney’s fees. Further, Defendant’s violation was a “knowing” one thus entitling Plaintiffs to
recovery of triple damages.

90. Plaintiffs bring this action for all violations alleged herein commencing July 1,

2020, and ongoing.
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COUNT VI
Violation of the Fair Labor Standards Act
Retaliation

91.  This count arises from Defendant’s violation of the FLSA by retaliating against
Plaintiffs Marquis Hines and Ronald Hines by terminating their employment and refusing to rehire
Plaintiff Marquis Hines.

92. Defendant’s retaliatory conduct violates 29 U.S.C. § 215(a)(3), and Defendant is
liable to Plaintiffs for such legal or equitable relief as may be appropriate to effectuate the purposes
of 29 U.S.C. § 215(a)(3), including without limitation employment, reinstatement, promotion, and
the payment of wages lost and an additional equal amount as liquidated damages.

93.  As a result of Defendant’s willful and reckless actions, Plaintiffs are entitled to
recover liquidated damages pursuant to 29 U.S.C. § 216(b).

94. Plaintiffs are entitled to recover attorney’s fees pursuant to 29 U.S.C. § 216(b).

WHEREFORE, Plaintiffs, on behalf of themselves and the Collective and/or Class Action
Members, request the following relief against Defendant as follows:

A. That the Court conditionally certify this action as Collective Action under the FLSA

and order that Court approved notice be issue to putative collective members;

B. All unpaid overtime and minimum wages due to Plaintiffs and the Collective

Action Members;

C. Liquidated damages equal to the unpaid overtime and minimum wage

compensation due to Plaintiffs and the Collective Action Members;

D. That the Court certify this action as Class Action Pursuant to Rule 23 of the Federal

Rules of Civil Procedure;

E. All unpaid wages and overtime or other damages due to Plaintiffs and members of

16
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the State Law Class Action claims;

F. All unpaid wages, salary, or benefits due as result of Defendant’s misclassification
scheme;
G. Liquidated damages equal to the unpaid overtime and/or unpaid wage

compensation due under Va. Code § 40.1-29(J) and 40.1-29.2;

H. Treble damages under Va. Code § 40.1-29(J) for all claims where such relief is
available;

l. An award of Plaintiffs’ actual compensatory damages for lost wages, plus an
equivalent amount of liquidated damages, along with pre-judgment interest, and attorneys’
fees (associated with retaliation) against the Defendant;

J. An award of Plaintiffs’ compensatory damages for said retaliation in an amount to
be determined by the jury;

K. An award of Plaintiffs’ punitive damages for said retaliation in an amount to be
determined by the jury;

L. Reasonable attorneys’ fees and costs incurred in filing and prosecuting this lawsuit
pursuant to the FLSA and/or Virginia law; and

M. Such other relief as the Court deems appropriate.

Jury Demand

Plaintiffs demand a trial by jury.

17
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Respectfully Submitted,

MARQUIS HINES and RONALD HINES
individually and on behalf of all others
similarly situated,

By: /sl

Brittany M. Haddox (VSB No. 86416)
Thomas E. Strelka (VSB No. 75488)
STRELKA EMPLOYMENT LAW
4227 Colonial Avenue

Roanoke, VA 24018

Tel: (540) 283-0802
brittany@strelkalaw.com
thomas@strelkalaw.com

Craig J. Curwood (VSB No. 43975)
Zev H. Antell (VSB No. 74634)
BUTLER CURWOOD, PLC

140 Virginia Street, Suite 302
Richmond, Virginia 23219

Tel: (804) 648-4848
craig@butlercurwood.com
zev@butlercurwood.com

Counsel for Plaintiffs
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EXHIBIT C
SUBCONTRACTOR BUSINESS ASSOCIATE AGREEMENT

Provider Name: & ool ol H.o e

This Subcontractor Business Associale Agreement (“Agreement’) is entered into as of
b - . f o L i "
. | J1l.| - by and hu“n.:..n MODV and __Fendld H ne _ {"Subcontractor
Business Associate™ or “Subcontractor™) 1o comply with the Pria acy Rule and the Security Rule
promulgated pursuant 1o the Health Insurance Portability and Accountability Act of 1996 ("HIPAA™). 45

CER Pants 160 through 164, and the Health Information Technology for Economic and Climical Health
Wl THITECH Act™)

Whereas, MODV and Subcontracior usiness Associate are parties to a pre-exasting agreement (the
Prior Agreement™), pursuant 1o whicly Subcontractor Business Associate provides services to MODV:
Whereas, in connection with sct . es provided under the Prior Agreement, MODV makes available 1o
Subcontractor Business Associate certain Protected Health Information that 1s confidential and must be
afforded special treatment and protection

Whereas, MODV has entered into I3
and. pursuant 10 such Business Ass
cach agent or subcontracior tha
MODV creates or receives in the
Whereas, the parties

iess Associate Agreements with certain Covered Entity Clients
claie Agreements, MODV has agreed to maimtain an agreement with
aas or will have access to the Protected Health Information which
urse of performing services for its Covered Entity Chients; and
Areentenmis into this Agreement, the terms of which shall be part of and subject to
the Prior Agreement. v order for MODV 1o satisfy its obligations under HIPAA and one or more
Business Associate Agreements to which MODV IS i party

Now therefore, the Parties agree as follows

I Definitions. The following terms shall have the meaning ascnibed 10 them in this Section. Other
capitalized terms shall have the meaning ascribed to them in the context in which they first appear

a. Covered Entity Client shall mean an entity with whom MODV contracts for transpont
services which qualifies as a “Covered Entity” under 45 CFR.§ 160 103, as amended.

b. Designated Record Set shall have the same meanming given such term under 45 CF R
% 164.501, as amended

c.  HIPAA shall mean the Health Insurance Portability and Accountabilitn Act of 1996, Public
Law 104-191.

d. HIPAA Regulations shall mean the regulations promulgated under HIPAA by the United
States Department of Health and Human Services at 45 C F R, Parts 160-164

¢. HITECH Act shall mean the Health Information Technology for Economic and Chinical
Health Act, Title X1 of Division A and Title IV of Division B of the American Recovery and Investment
Act of 2009, Public Law 111-5, enacted on February 17, 2009

. Individual shall mean the person who s the subject of the Protected Health Information, and
shall include a person who qualifies as a personal representabive of that person.

g Protected Health Information (“PHI™) means mdividually idenufiable
(as defined in 45 C.F.R. § 160.103, as amended). limited 1o the mformation created or received by
Subcontractor from or on behalf of MODV or MODY s Covered Entity Clients. It includes iformation
that relates to the past, present, or future physical or mental health or condition of an individual; the
provision of health care to an individual: or the past, present, or future payment for the provision of health
carc to an individual; and that (a) identifies the individual: or (b) with respect 1o which there s a
reasonable basis to believe the information can be used 1o ide ntify the individual

h. Secretary shall mean the Secretary of the Department of Health and Human Services
("HHS") and any other officer or employee of HHS 10 whom the authority mvolved has been delegated

. Unsecured Protected Health Information (1 nsccured PHI™) shall mean PHI that is not
secured through the use of technology or methodulogy specificd by the Seeretary in applicable guidance

). Breach shall mean the unauthonzed acquisition, access, use, or disclosure of PHI which
compromises the secunty or privacy of such information, cxcent where an unauthonized person to whom

health information

Revised Nov 2020



Cas€3s2325+9WBOB- Datum&adimer? 1-Hiled milddX&B25128/2 Hafe Padd Fnageds# 20

such information s disclosed would not reasonably have been able to retam such information. Exceptions
1o this defimmon exast for cases i which: (1) the unawthonzed acquisition, access. or use of PHI s
unintentional and made by an employee or individual acung under authority of Subcontractor if such
acquisition, access, of use was made i good tath and within the course and scope of the employment or
other professional relanonship with Subcontractor, and such information is not further acquired, accessed,
used. or disclosed. (29 an inadvertent disclosure oceurs by an individual who is authorized 1o access PHI
at Subcontractor 1o another simmlarly sitvated indiwadual at Subcontractor, as long as the PHIis not further
acquired, accessed. used. or disclosed without authonization; or (3) a disclosure of PHI occurs and
Subcontractor has a good tarth belief that an unauthonzed person to whom the disclosure was made
would not reasonably have been able to retan such mtormation.

k. Security Incident shall have the meaning set forth in 45 C.F.R.§ 164.304 and related
Guidance promulgated by the Secretan

| Am terms capitalized. but not otherwise defined. in this Agreement shall have the same
meaning as those terms have under HIPAAL the HIPAA Regulations, and the HITECH Act.

: Limits on use and Disclosure of PHL. Subcontractor agrees that it will not use or disclose PHI
for any purpose other than as expressly permitted or required by this Agreement Subcontractor may usc
or disclose PHI for the following purposes

a \s reasonably necessary to pertorm the services deseribed in, and to effectuate the
purposes of, the Prior Agreement. or as otherwise permitted or required under this Agreement or as
Required By Law;

b For the proper management and administration of Subcontractor’s business and to carry
out 1ts legal responsibilines provided that: (1) such disclosures are Required by Law; or (i) Subcontractor
obtains mn writing prior to making any disclosure to a third party (a) reasonable assurances from the third
party that the PHI will be held confidenually and used or further disclosed only as Required by Law or for
the purposcs for which it was disclosed to the third party. and (b) an agreement from the third party to
notify Subcontractor immediately of any instance of which it 1s aware in which the confidentiality of the
PHI has been breached. and

c. To perform Data Aggregation Services, as that term is defined by 45 C.F.R. § 164.501,
on behalf of MODV

3. Additional Obligations:

4. Limits on use and Further Disclosure. Subcontractor agrees that the Protected Health
Information shall not be further used or disclosed other than as permitted or required by the Prior
Agreement, as amended by this Agreement or as Required by Law.

b. Safeguards. Subcontractor will establish and maintain appropriate safeguards and warrants
that it has established reasonable safeguards to prevent any use or disclosure of the PHI, other than as
provided for by the Prior Agreement, as amended by this Agreement, or as required by Law. Without
limiting the forcgomng, Subcontractor agrees to implement administrative, physical, and technical
safeguards that reasonably and appropriately protect the confidentiality, integrity, and availability of
Electronic PHI.  Subcontractor further warrants that it will not use or disclose any PHI in any manner
that will violate HIPAA Regulations if MODV engaged in such activity. Subcontractor shall specifically
comply with 45 C.F.R. §§ 164.308, 164310, 164312, and 164.316 of the Security Rule as such
regulations arc amended from time to time, as required by the HITECH Act. Subcontractor agrees to
periodically complete a privacy and security survey, audit, and/or attestation if requested by MODV to
assist MODV in auditing Subcontractor’s compliance with the HIPAA Regulations,

¢. Minimum Necessary. Subcontractor shall only request, use, and disclose the minimum
amount of PHI necessary to accomplish the purpose of the request, use, or disclosure.

d. Reports of Improper use or Disclosure. Subcontractor shall report to MODV, within one
business day, any use or disclosure of PHI not provided for or allowed by this Agreement of which
Subcontractor becomes aware. Without Timiting the foregoing, Subcontractor agrees to report 1o
MODV, within one business day, any Sccurity Incident with respect to Electronic PHI of which it
becomes aware.  Such reports should be made 10 the designated MODV HIPAA Compliance Officer at
any of the following:
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ModivCare Solutions, LLC

Atin: HIPAA Compliance Officer
1275 Peachtree St., 6” Floor
Atlanta. GA 30309

Or

Telephone:
- RON-486-7647

Or

Fax.
1-877-352-5640

¢.  Breach Notification, In the event of a Breach of Unsecured PHI, Subcontractor shall
provide written notification to MODV of such Breach without unreasonable delay and no more than one
business day from discovery of the Breach so that MODV can notify its Covered Entity Clients, 1f
required. A Breach is treated as discovered as of the first day on which the Breach is known to
Subcontractor or, by exercising reasonable diligence, would have been known to the Subcontractor.
Knowledge of a Breach by a member of the workforce or other agent of the Subcontractor (other than the
person committing the Breach) is imputed to Subcontractor. Consequently. Subcontractor shall
implement reasonable policies and systems for discovery of Breaches and train its workforce members
and agents to recognize and promptly report a Breach. Subcontractor understands and agrees that 1t bears
the burden to prove why a Breach Notification is not required Consequently, Subcontractor shall
carefully document risk assessments and how any applicable exceptions are met.

f. Contents of Breach Notification. Subcontractor’s notification to MODV of a Breach of
Unsecured PHI must be written in plain language and describe: (1) what happened. including the date of
the Breach and date of discovery; (2) the types of Unsecured PHI that were involved: (3) any steps
individuals should take to protect themselves from potential harm resulting from the Breach: (4) what the
Subcontractor is doing to investigate the Breach. to mitigate harm. and to protect against further
Breaches; and (5) contact procedures for individuals to ask questions or learn additional information. The
notice must also include the identification of cach individual whose Unsecured PHI has been or s
reasonably believed to have been Breached, if known.  Subcontractor shall provide any additional
information concerning the Breach as reasonably requested by MODV Notification must be provided in
writing to the designated MODV HIPAA Compliance Officer at the address and fax number above. If the
Subcontractor believes that the Breach poses an imminent threat of mususe of Unsecured PHI, the
Subcontractor shall also provide immediate notice to the designated MODV HIPAA Compliance Officer
via telephone, email or other appropriate means. Subcontractor will make itself, and any subcontractors,
agents, or employees available to MODV at no cost 1o MODV to testify as witnesses or otherwise in the
event of litigation or administrative proceedings based upon claimed violation of HIPAA, except where
Subcontractor is named an adverse party to MODV.

g Subcontractors and Agents. Subcontractor agrees that anyume PHI is provided or made
available to any subcontractors or agents, Subcontractor must enfer into a Business Associate Agreement
with the subcontractor or agent that contains the same terms, conditions and restrictions on the use and
disclosure of PHI as contained in this Agreement. This includes without limitation any contracts with
billing companics, factoring companies, or other entities 1o whom Subcontractor may provide its trip logs,
trip manifests, or MODV billing documents

h. Right of Access to Information. To the extent that MODV is obligated by contract or by
law to provide Individuals access to Protected Health Information in a Designated Record Set.
Subcontractor will provide such access to MODV within five business days of MODV's request. This
right of access shall conform with and mect all of the requirements of 45 C.F.R. § 164.524.

i. Amendment and Incorporation of Amendments. Subcontractor agrees to make PHI
contained in a Designated Record Set available to MODV for amendment within five business days of
MODV's request and to incorporate any amendments to PHI in accordance with 45 CF.R. § 164.526.
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1 Provide Accounting. Subcontractor will document disclosures of PHI and mformation
related 1o such disclosures as would be required for MODV or MODV's Covered Entty Clients to
respond 10 a request by an Individual for an accounting of disclosures of PHI in accordance with 45
CEFR $ 164528 Subcontractor wall provide such information 1o MODV upon reguest.

k. Access to Books and Records. Subcontractor agrees to make its internal practices, books,
and records relating o the use and disclosure of PHI recerved from, or created or received on behalf of
MODV, available to MODV and to the Secretary for purposes ol determining MODV Covered Entity
Chent's comphance with HIPAA HIPAA Regulations, and the HITECH Act

I Return or Destruction of Information. Upon request or ot termination of this Agreement,
Subcontractor agrees o retum o tlt'_\liu:\. all PHI received from MODV or MODV ' Covered I‘..I"Ilﬂ)-'
Chients, or created or reecived by Subcontractor on MODV s behalf, 1 return or destruction of the PHI is
not feasible. Subcontractor agrees to extend the protections of this Agreement for as long as necessary to
protect the PHE and to ot any Torther use or disclosure. I Subcontractor elects 1o destroy the PHI, it
shall certify 1o MODV that the Protected Health Information has been destroyed.

m. Mitigation Procedures.  Subcontractor agrees to mitigate, to the maximum extent
practicable and at Subcontractor’s expense. any harmful effect of the use or disclosure of PHI in a manner
contrary 1o this Agreement or applicable law

n. Sanction Procedures. Subcontractor will develop and implement a system of sanctions for
anv emplovee, subcontractor or agent who violates the terms of this Agreement or applicable law.

0. Training. Subcontractor will train s employees, agents, and subcontractors on the
requirements of this Agreement, HIPAA. the HITECH Act, and the HIPAA Regulations, and will provide
prool of such training to MODV upon request

p. Property Rights. Subcontractor agrees that it acquires no title or rights to the PHIL including
any de-identified information, as a result of this Agreement.

4 Term and Termination. The Term of this Agreement shall commence as of the date executed
by the parties. and shall termimate when all of the PHI provided to Subcontractor by MODV | or created or
received by Subcontractor on behalf of MODV, is destroyed or returned to MODV, or, if it 1s not feasible
to return or destroy, protections arc extended to such information.

5. Termination for Cause. Upon MODV’s knowledge of a material breach by Subcontractor of
the terms of this Agreement, MODYV shall cither:

a. Provide an opportunity for Subcontractor to cure the breach or to end the violation within a
time specified by MODV. Should the Subcontractor not cure the breach nor end the violation within the
ume specified by MODV. MODV may terminate the Prior Agreement immediately without penalty:

b. Immediately terminate the Prior Agreement if Subcontractor has breached a material term of
this Agreement and cure is not possible; or

¢. Ifneither termination nor cure is feasible, MODV shall report the violation to the Secretary.

6. Indemnification. Subcontractor shall indemnify and hold MODV and its Covered Entity Clients
harmless from and against all claims, liabilities, judgments, fines, assessments, penaltics, awards, or other
expenses of any kind whatsoever, including, without limitation attorney’s fees, witness fees, and costs of
investigation, litigation or dispute resolution, relating to or arising out of any breach or alleged breach of
this Agreement, HIPAA, the HITECH ACT, or the HIPAA Regulations by Subcontractor, its employees,
agenlts, or subcontractors

7. Miscellaneous:

a. Binding Nature. This Agreement shall be binding on the Parties hereto and their
suceessors and assigns

b. Article Headings. The article headimes veed are for reference and convemience only, and
shall not enter into the interpretation of this Aprecment

c. State Law. To the extent anv applicable stale law confidentiality requirements are not
pre-empted by HIPAA, Subcontractor agrees o comply wiili such state law requirements,

d Third Party Participants.  Sobcontractor aprees that any of MODV's Covered Entity

Clients to whom Subcontractor provides services and with whom MODV has entered into a Business
Associate agreement are third pany Participants of this Arreement. Notwithstanding the foregoing, no
other individual or entty shall be eonsidered o thied pany beneficiary of this Agreement.

Revised Nov 20210 .
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

MARQUIS HINES and RONALD HINES on
Behalf of themselves and others similarly
situated

Plaintiffs,

V. Case No. 3:23-cv-273

MODIVCARE SOLUTIONS, LLC formerly
known as LogistiCare Solutions, LLC,

Defendant.

N N’ N N N N N N N N N N N N

ANSWER AND AFFIRMATIVE DEFENSES

COMES NOW, ModivCare Solutions, LLC (“ModivCare” or “Defendant’) by and through
its undersigned counsel, and files its Answer and Affirmative Defenses to Plaintiffs’ Marquis
Hines (“M. Hines”) and Ronald Hines (“R. Hines”) (collectively “Plaintiffs”) Complaint on behalf
of themselves and others similarly situated (the “Complaint”), and states as follows:

1. Defendant admits that Plaintiffs Marquis Hines and Ronald Hines contracted with
ModivCare to provide non-emergency medical transportation services to medical Plan
members in Virginia. Defendant denies the remainder of the allegations in Paragraph 1.

2. Defendant admits that Plaintiffs seek the damages stated in Paragraph 2; however,
Defendant denies that Plaintiffs are entitled to recover the damages stated or any other
damages or relief. Defendant denies the remainder of Paragraph 2.

Jurisdiction and Venue
3. Defendant admits that this Court has jurisdiction over the Complaint. Defendant denies

the remainder of Paragraph 3.
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4.

5.

Defendant admits that venue is proper. Defendant denies the remainder of Paragraph 4.

Admit.

Nature of this Lawsuit

6.

10.

11.

12.

13.

14.

Deny.

Deny.

Deny.

Defendant admits that it entered into contracts with certain Independent Contractors in
Virginia not including Plaintiffs. Defendant denies the remainder of the allegations in
Paragraph 9.

Defendant admits that it reimbursed Plaintiffs’ mileage at a rate of 0.50 per mile driven.
Defendant denies the remainder of the allegations in Paragraph 10.

Deny.

Deny.

Defendant admits that Plaintiffs were reimbursed varying amounts based on mileage
driven. Defendant denies the remainder of the allegations in Paragraph 13.

Defendant admits that Plaintiff Ronald Hines was reimbursed for mileage driven.
Defendant states that the Complaint cites a website which speaks for itself, but Defendant
denies all calculations, characterizations, and allegations of fact concerning or referencing

the website. Defendant denies the remainder of the allegations in Paragraph 14.
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The Parties

15. Defendant is without sufficient knowledge or information to admit or deny where Marquis
Hines resides, and therefore, denies those allegations. Defendant denies the remainder of
the allegations in Paragraph 15.

16. Defendant is without sufficient knowledge or information to admit or deny where Ronald
Hines resides, and therefore, denies those allegations. Defendant denies the remainder of
the allegations in paragraph 16.

17. Defendant admits that it is licensed to do business in Virginia. Defendant denies the
remainder of the allegations in Paragraph 17.

18. Defendant admits that ModivCare, Inc. is a publicly traded company with stock trading on
Nasdaq under the ticker MODV. Defendant denies the remainder of the allegations in
Paragraph 18.

Factual Allegations

19. Deny.

20. Deny.

21. Defendant neither admits nor denies the allegations set forth in paragraph 21 of the
Complaint as they refer to the Subcontractor Business Associate Agreement which is a
document that speaks for itself. To the extent that the allegations contained in Paragraph
21 are inconsistent with the Subcontractor Business Associate Agreement, they are denied.

22. Defendant neither admits nor denies the allegations set forth in paragraph 22 of the
Complaint as they refer to the Subcontractor Business Associate Agreement which is a
document that speaks for itself. To the extent that the allegations contained in Paragraph

22 are inconsistent with the Subcontractor Business Associate Agreement, they are denied.
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23.

24,

25.

26.

217.

28.

Defendant neither admits nor denies the allegations set forth in paragraph 23 of the
Complaint as they refer to the Subcontractor Business Associate Agreement which is a
document that speaks for itself. To the extent that the allegations contained in Paragraph
23 are inconsistent with the Subcontractor Business Associate Agreement, they are denied.
Defendant neither admits nor denies the allegations set forth in paragraph 24 of the
Complaint as they reference terms that are reflected in a written document that speaks for
itself. To the extent that the allegations contained in Paragraph 24 are inconsistent with
the written document, they are denied.
Defendant admits that Plaintiffs claimed that they were not reimbursed for the full value of
trip mileage and that on February 7, 2023, Defendant terminated the Transportation
Agreements between Defendant and Plaintiffs, effective March 7, 2023. Defendant denies
the remainder of the allegations in Paragraph 25.
Defendant admits that Plaintiff Marquis Hines applied for a remote position with
Defendant and was not selected. Defendant denies the remainder of the allegations in
Paragraph 26.
Defendant states that Paragraph 27 contains legal conclusions to which no response is
required.
Deny.

a. Deny.

b. Deny.

c. Defendant admits that it connects members in need of non-emergency

transportation with drivers who have contracted to provide those trips. Defendant

denies the remainder of the allegations in Paragraph 28(c).
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Deny.
Deny.
Deny.
Defendant admits that ModivCare inspection stickers are placed on vehicles that
are used to provide non-emergency transportation to ModivCare members.

Defendant denies the remainder of the allegations in Paragraph 28(g).

29. Defendant admits that it does not maintain a fleet of vehicles. Defendant is without

sufficient knowledge and information to admit or deny the remainder of the allegations in

Paragraph 29, and therefore denies them.

30. Admit.

31. Defendant is without sufficient knowledge or information to admit or deny the allegations

in Paragraph 31, and therefore denies them.

32. Defendant admits that it reimbursed Plaintiffs at the rate of of $0.50 per mile driven.

Defendant denies the remaining allegations of this paragraph.

33. Deny.

a.

34. Deny.

35. Deny.

FP 47423745.2
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obligation to pay them employee benefits.
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36.

37.

38.

39.

40.

Defendant states that Paragraph 36 contains a legal conclusion to which no response is
required. To the extent that a response is required, Defendant denies the allegations in
Paragraph 36.

Defendant states that Paragraph 37 contains a legal conclusion to which no response is
required. To the extent that a response is required, Defendant denies the allegations in
Paragraph 37.

Admit.

Defendant states that Paragraph 39 contains a legal conclusion to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 39.

Defendant states that Paragraph 39 contains a legal conclusion to which no response is
required. To the extent a response is required, Defendant denies the allegations in

Paragraph 40.

Collective Action Allegations

41.

42.

Defendant admits that Plaintiffs purport to bring their claims as a collective action.
Defendant denies that treatment of a collective action is proper and denies Plaintiffs and/or
other individuals they purport to represent are entitled to any relief whatsoever. Defendant
further states that Paragraph 41 references a document which speaks for itself. Defendant
denies any remaining allegations in Paragraph 41.

Defendant states that Paragraph 42 contains a legal definition to which no response is
required. To the extent a response is required, Defendant denies the allegations in

Paragraph 42.
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43.

44,

45.

46.

47.

Defendant states that Paragraph 43 contains a legal conclusion to which no response is
required. To the extent that a response is required, Defendant denies the allegations in
Paragraph 43, and specifically denies that there is any legal basis for collective treatment
of the claims in the Complaint.

Deny.

Defendant admits that Plaintiffs were reimbursed for mileage driven. Defendant states that
the allegation in Paragraph 45 that independent contractors are exempt from overtime
and/or minimum wage provisions of the FLSA is a legal conclusion to which no response
is required. Defendant denies the remainder of the allegations in Paragraph 45 and
specifically denies that there is any legal basis for collective treatment of the claims in the
Complaint.

Defendant is without sufficient knowledge and information to admit or deny the allegations
contained in Paragraph 46 regarding the hours Transportation Drivers worked, and
therefore denies them. Defendant further denies the remaining allegations in Paragraph 46
and specifically denies that there is any legal basis for collective treatment of the claims in
the Complaint.

Defendant is without sufficient knowledge or information to admit or deny the allegations
contained in Paragraph 47 regarding out-of-pocket costs, and therefore denies them.
Defendant further denies that it employed Plaintiffs and therefore that it owed them any
money or minimum wage. Defendant further denies the remaining allegations in Paragraph
47 and specifically denies that there is any legal basis for collective treatment of the claims

in the Complaint.
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48.

49,

50.

51.

Defendant admits that it possesses contact information for some of its current and former
Contractors. Defendant denies the remainder of paragraph 48.

Defendant admits that it is aware of the Fair Labor Standards Act. Defendant denies the
remainder of the allegations of Paragraph 49, and specifically denies that it employed any
drivers and that it is required to pay overtime to independent contractors or that there is
any legal basis for collective treatment of the claims in the Complaint.

Deny.

Defendant admits that on July 22, 2020, a Complaint was filed against Logisticare
Solutions, LLC in the Western District of Missouri, Kansas City, styled as Farah v.
Logisticare  Solutions, LLC, Case No. 4:20-cv-00578-RK, alleging worker

misclassification. Defendant denies the remainder of the allegations in Paragraph 51.

Class Action Allegations

A. Class Definition

52.

53.

Defendant states that Paragraph 52 and its subparts constitute a characterization of
Plaintiffs” lawsuit to which no response is required. Defendant further denies the
remaining allegations in Paragraph 52, including subparts (a) through (c) and specifically
denies that there is any legal basis for class or collective treatment of the claims in the
Complaint.

Defendant states that Paragraph 53 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 53, and expressly denies there is any legal basis for class or collective treatment

of the claims in the Complaint.
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B. Efficiency of Class Prosecution of Common Claims
54. Defendant states that Paragraph 54 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 54, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.
C. Numerosity and Impracticality of Joinder
55. Defendant states that Paragraph 55 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 55, and expressly denies there is any legal basis for class or collective treatment

of the claims in the Complaint.

D. Common Questions of Law and Fact
56. Defendant states that Paragraph 56 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 56, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.
E. Typicality of Claims and Relief Sought
57. Defendant states that Paragraph 57 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 57, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.
F. Adequacy of Representation
58. Defendant states that Paragraph 58 contains legal conclusions to which no response is

required. To the extent a response is required, Defendant denies the allegations in
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Paragraph 58, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.
G. Rule 23(B)(3) Requirements

59. Defendant states that Paragraph 59 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 59, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.

60. Defendant states that Paragraph 60 contains generalized legal conclusions and statements
regarding the nature of class action complaints to which no response is required. To the
extent a response is required, Defendant denies the allegations in Paragraph 60, and
expressly denies there is any legal basis for class or collective treatment of the claims in
the Complaint.

61. Defendant states that Paragraph 61 contains legal conclusions to which no response is
required. To the extent a response is required, Defendant denies the allegations in
Paragraph 61, and expressly denies there is any legal basis for class or collective treatment
of the claims in the Complaint.

62. Defendant lacks sufficient knowledge or information to admit or deny the allegations in
Paragraph 62 regarding knowledge possessed by Plaintiffs and their counsel, and therefore
denies the allegations in Paragraph 62.

63. Defendant admits that Plaintiffs provided non-emergency transport services in the
Commonwealth of Virginia. Defendant denies the remainder of the allegations in

Paragraph 63.
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64. Defendant lacks sufficient knowledge or information to admit or deny the allegations in
Paragraph 64, and therefore denies them.
COUNT I
Violation of the Fair Labor Standards Act Failure to Pay Overtime Compensation
(Collective Action)

65. Defendant admits that Plaintiffs allege violations of the FLSA’s requirements regarding
overtime compensation. Defendant denies the remainder of the allegations in Paragraph
65, and specifically denies that it violated the FLSA and that there is any legal basis for
collective treatment of the claims in the Complaint.

66. Deny.

67. Defendant lacks sufficient knowledge or information to admit or deny the allegations in
Paragraph 67 regarding the number of hours Plaintiffs worked in a week, and therefore,
denies them. Defendant denies the remainder of the allegations in Paragraph 67.

68. Defendant admits that it reimbursed Plaintiffs for miles driven. Defendant denies that it
employed Plaintiff or any other driver, and therefore, denies that it was obligated to pay
overtime compensation to them.

69. Deny.

70. Deny.

COUNT II
Violation of the Fair Labor Standards Act Failure to [sic] Minimum Wage

71. Defendant states that Paragraph 71 contains legal conclusions to which no response is
required.
72. Deny.

73. Deny.

FP 47423745.2



CaseC28-26-00203-Mblicunizot dimépH31 2F il el lied TOVSBLAIB08/PHEe 1Pahéd Pajdi®# 59

74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

COUNT I
Violation of Va. Code § 40.1-28.7:7
(State Law Misclassification Class Action)

Defendant states that Paragraph 74 contains legal conclusions to which no response is
required.
Deny.
Deny.
Deny.

COUNT IV

Violation of Va. Code § 40.1-29.2
(Virginia Overtime Wage Act Class Action)

Deny.
Deny.
Deny.
Defendant admits that it reimbursed Plaintiffs for miles driven. Defendant denies that it
employed Plaintiff or any other driver, and therefore, denies that it was obligated to pay
overtime compensation.
Deny.
Deny.
Deny.
Defendant admits that Plaintiffs allege violations commencing on July 1, 2021 and that
they allege violations are ongoing. Defendant denies any such violations.

COUNT V

Violation of Va. Code § 40.1-29
(Unpaid Wages Class Action)

Deny.
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87. Deny.

88. Deny.

89. Defendant admits that Va Code § 40.1-29(J) provides for the award of liquidated damages,
prejudgment interest, and attorneys’ fees. Defendant denies that Plaintiffs are entitled to
the relief stated in Paragraph 89 or any other relief and further denies the remainder of the
allegations in Paragraph 89.

90. Defendant admits that Plaintiffs allege violations commencing on July 1, 2020 and that
they allege are ongoing. Defendant denies any such violations.

COUNT VI
Violation of the Fair Labor Standards Act
Retaliation

91. Defendant admits that Plaintiffs Complaint alleges retaliation under the FLSA. Defendant
denies violating the FLSA and further denies the remainder of the allegations in Paragraph
91.

92. Deny.

93. Deny.

94. Deny.

95. In response to the “WHEREFORE” clause in the Complaint and its subparts A—M,

Defendant denies that Plaintiffs are entitled to the relief requested or any other relief.

GENERAL DENIAL

Defendant denies each and every allegation and claim set forth in Plaintiffs’ Complaint
that otherwise is not specifically admitted in this Answer, including, but not limited to each and
every allegation and claim for relief set forth in Plaintiff’s captions, titles, allegations, wherefore

clause, and prayers for relief.
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AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails in whole or in part to state a claim upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE

Plaintiffs’ claims and the claims of some or all of the putative class and collective members are
barred in whole or in part to the extent that they are not brought within the applicable statutes of
limitation.

THIRD AFFIRMATIVE DEFENSE
Plaintiffs’ claims and the claims of some or all of the putative class and collective members are
barred in whole or in party by exemptions, exclusions, and credits in Sections 7 and 13 of the Fair
Labor Standards Act of 1938, as amended (“FLSA”), 29 USC §§ 207 and 213.

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims and the claims of some or all of the putative class and collective members for
treble damages under Va. Code § 40.1-29(J) is barred because Defendant did not knowingly violate
Va. Code § 40.1-29.

FIFTH AFFIRMATIVE DEFENSE
Plaintiffs’ claims and the claims of some or all of the putative class and collective members for
liquidated damages is barred because Defendant acted in good faith and had reasonable grounds
for believing that it was not in violation of FLSA or Virginia law.

SIXTH AFFIRMATIVE DEFENSE
Defendant did not recklessly disregard or willfully violate FLSA or Virginia law.

SEVENTH AFFIRMATIVE DEFENSE
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Plaintiffs’ claims and the claims of some or all of the putative class and collective members are
barred by estoppel, waiver, laches, and/or unclean hands.
EIGHTH AFFIRMATIVE DEFENSE
Plaintiffs’ claims and the claims of some or all of the putative class and collective members are
barred to the extent that they have failed to mitigate their claims for damages.
NINTH AFFIRMATIVE DEFENSE
Defendant was not Plaintiffs’ employer and therefore had no duty to pay Plaintiffs’ wages
including minimum wage and overtime compensation.
TENTH AFFIRMATIVE DEFENSE

All of Defendant’s actions were taken for legitimate, non-retaliatory reasons.

ELEVENTH AFFIRMATIVE DEFENSE
Plaintiffs’ attempt to bring Counts IV and V of their Complaint as a class action is improper.

TWELFTH AFFIRMATIVE DEFENSE
Defendant did not misclassify Plaintiff or any members of the purported class or collective action.

THIRTEENTH AFFIRMATIVE DEFENSE
Plaintiffs have not satisfied the prerequisites to class certification pursuant to Rule 23 of the
Federal Rules of Civil Procedure.
FOURTEENTH AFFIRMATIVE DEFENSE

Without assuming the burden of proof, Plaintiffs and members of the purported class or collective
action are not similarly situated.

FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiffs’ claims and the claims of some or all of the putative class and collective members are

barred, in whole or in part, because they knowingly submitted to and acquiesced in the obligations
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and relationship set forth in their Subcontractor Business Associate Agreements and any other
Agreements into which they entered with Defendant, from which they have received and accepted
financial benefits.

SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiffs are not entitled to recover any damages for their claims brought under state law to the
extent such state law is preempted by federal law.

SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint is barred as to Plaintiff and/or the alleged putative class insofar as Plaintiff
and/or alleged putative class members signed agreements to arbitrate each and all of the causes of
action alleged in the Complaint and the agreements contained a waiver of any and all class action
claims. In the case of said signing, Plaintiffs’ Complaint, and each and every cause of action
therein, is barred as to that Plaintiff and/or alleged putative class member.

EIGHTEENTH AFFIRMATIVE DEFENSE
Plaintiffs’ class allegations are barred as a matter of law because the named Plaintiffs lack standing
and thus cannot represent the interests of the putative class members as to each alleged cause of
action in Plaintiffs> Complaint.

NINETEENTH AFFIRMATIVE DEFENSE
Plaintiff’s Complaint is barred as to Plaintiffs and/or the alleged putative class by res judicata and
collateral estoppel.

TWENTIETH AFFIRMATIVE DEFENSE
Plaintiffs> Complaint is barred as to Plaintiffs and/or the alleged putative class to the extent any
such causes of action have been settled, released, and/or are subject to an accord and satisfaction.

TWENTY-FIRST AFFIRMATIVE DEFENSE
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Defendant reserves the right to amend this Answer and/or plead additional defenses as additional
information is obtained through further investigation and discovery.
WHEREFORE, Defendant respectfully requests this Court

1. Dismiss Plaintiffs’ Complaint with prejudice;

2. Award Defendant its reasonable attorney’s fees, costs, and expenses; and

3. Award any and all other relief to Defendant that this Court may deem necessary and proper.

Dated: July 11, 2023, Respectfully submitted,

/sl Eleanor F. Miller

Eleanor F. Miller (VSB No. 93675)
FISHER & PHILLIPS LLP

1401 New York Avenue, N.W., Suite 400
Washington, DC 20005

Telephone: (202) 916-7189

Facsimile: (202) 978-3788

Email: emiller@fisherphillips.com

Counsel for Defendant
ModivCare Solutions, LLC
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that, on the 11th day of July 2023, she caused a
true and correct copy of the foregoing to be filed with the Clerk of the Court using the CM/ECF
system, which will send notification of such filing to the following individuals:

Brittany M. Haddox (VSB No. 86416)
Thomas E. Strelka (VSB No. 75488)
STRELKA EMPLOYMENT LAW
4227 Colonial Avenue

Roanoke, VA 24018

Tel: (540) 283-0802
brittany@strelkalaw.com
thomas@strelkalaw.com

Craig J. Curwood (VSB No. 43975)
Zev H. Antell (VSB No. 74634)
BUTLER CURWOOD, PLC

140 Virginia Street, Suite 302
Richmond, Virginia 23219

Tel: (804) 648-4848
craig@butlercurwood.com
zev@butlercurwood.com

Counsel for Plaintiffs

[s/ Eleanor F. Miller

Eleanor F. Miller (VSB No. 93675)
FISHER & PHILLIPS LLP

1401 New York Avenue, N.W., Suite 400
Washington, DC 20005

Telephone: (202) 916-7189

Facsimile: (202) 978-3788

Email: emiller@fisherphillips.com

Attorney for Defendant
ModivCare Solutions, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

MARQUIS HINES, et al., )
Plaintiffs, ;
V. g Civil Action No. 3:23-cv-273-HEH
MODIVCARE SOLUTIONS, LLC, g
Defendant. ;
ORDER

(Granting Unopposed Motion for Preliminary Approval of Settlement)

THIS MATTER is before the Court on an unopposed Motion for Preliminary
Approval of Class Action Settlement (the “Unopposed Motion,” ECF No. 90), filed on
April 16, 2025. Upon due consideration of the parties’ filings, relevant legal authority, and
the record in this case, the Court will grant the Unopposed Motion. |

Plaintiffs Marquis Hines and Ronald Hines (“Plaintiffs”) and Defendant Modivcare
Solutions, LLC (“Defendant”) (together, the “Parties”) have entered into a Settlement
Agreement (ECF No. 86) intended to resolve claims asserted in this action that Defendant
allegedly misclassified volunteer drivers who provided non-emergency transport services in
Virginia as independent contractors in violation of the Fair Labor Standards Act, 29 U.S.C.
§ 201 et seq. (“FLSA”), Virginia’s Misclassification Law, Va. Code § 40.1-28.7:7, the
Virginia Minimum Wage Act, Va. Code § 40.1-28:12, the Virginia Overtime Wage Act, Va.
Code § 40.1-29.2, and the Virginia Wage Payment Act, Va. Code § 40.1-29. The Settlement
Agreement, together with its Exhibits, sets forth the terms and conditions for a proposed

settlement and dismissal with prejudice of the Plaintiffs’ Claims against Defendant.
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Order Regarding Certification for Purposes of Settlement

For purposes of settlement only, Plaintiffs seek certification of the following opt-out
settlement class pursuant to Federal Rule of Civil Procedure 23:
VIRGINIA STATE LAW SETTLEMENT CLASS: Any individuals
who worked as volunteer drivers providing non-emergency transport services in

Virginia pursuant to a contract with Modivcare Solutions, LLC any time
between April 25, 2020 and the date of preliminary approval.

Based on the facts agreed to by the Parties, the allegations in the Complaint, the
nature of the claims asserted, and the relevant factors under Rule 23, the Court finds that
there is good cause to certify the proposed class for the purposes of settlement and notice.
Among other things, the class is so numerous that joinder of all members is impracticable, as
there are hundreds of class members. There are questions of law or fact common to the class
based upon the claims raised in the lawsuit relating to Defendant’s alleged misclassification
of its drivers as independent contractors. The claims of the Class Representative are typical
of the claims of the Class because they arise from the same plan or policy. The Class
Representative and Class Counsel will fairly and adequately protect the interests of the Class.
Questions of law or fact common to the members of the Class predominate over any
questions affecting only individual members, as the claims center on the misclassification of
drivers as independent contractors. A class action is superior to other available methods for
the fair and efficient adjudication of the controversy, as the claims are numerous, but each
claim individually is not large. The Court further observes that certification of the Class for
the purposes of settlement is unopposed. The Court therefore CERTIFIES the proposed

Plaintiff Virginia State Law Settlement Class for purposes settlement only.
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Order Regarding Preliminary Approval of Settlement Agreement
WHEREAS, the Court has before it Plaintiffs’ Unopposed Motion for Preliminary

Approval of Class and Collective Action Settlement and papers in support thereof, together
with the Settlement Agreement and its Exhibits; and

WHEREAS, the Court is satisfied that the terms and conditions set forth in the
Settlement Agreement are the result of good faith, arms’ length settlement negotiations
between competent and experienced counsel for both the Plaintiffs and Defendant; and

WHEREAS, having reviewed and considered the Settlement Agreement and
accompanying Exhibits, the Unopposed Motion, and the declaration filed in support of the
Unopposed Motion, and having heard and considered the argument of counsel, the Court
makes the findings and grants the relief set forth below.

IT IS HEREBY ORDERED AS FOLLOWS:

Jurisdiction, Preliminary Approval of the Settlement Agreement, and Appointment of
Plaintiffs and Class Counsel

1. Unless otherwise specified, capitalized terms used in this Order have the meanings
assigned to them in the Settlement Agreement and this Order.

2. The Court has jurisdiction over the subject matter of this Litigation, including the
Driver Claims, Plaintiffs, the members of the Settlement Classes', Defendant, and the

implementation and administration of the Settlement Agreement.

1 Settlement Classes refer to the Virginia State Law Settlement Class and the FLSA
Collective. The FLSA Collective refers to individuals who: (1) provided non-emergency
medical transport as Volunteer Drivers in Virginia on behalf of Modivcare any time on or
after December 15, 2020; (2) timely and properly opted in to this Litigation as party-
plaintiffs; (3) were not subsequently dismissed from this Litigation by the Court; and (4) are
members of the conditionally certified FLSA collective in this Litigation.

3
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3. The Court approves as to form and content the Parties’ Settlement Agreement and
its exhibits and, under the circumstances of the case, preliminarily finds the terms of the
Settlement Agreement to be fair, reasonable and adequate, and in the best interests of
Plaintiffs and members of the Settlement Classes. The Court therefore preliminarily
approves the Settlement Agreement and directs the parties to perform and satisfy the terms
and conditions that are triggered by such preliminary approval.

4, On the basis of the findings set forth in this Order, the Court conditionally certified
the Virginia State Law Settlement Class pursuant to Fed. R. Civ. P. 23 for settlement
purposes only, in accordance with the terms of the Settlement Agreement.

5. If the Settlement Agreement is terminated pursuant to the terms of the Settlement
Agreement, or this Court does not grant Final Approval of the Settlement Agreement, or the
settlement is not consummated for any reason whatsoever, the certification of the Virginia
State Law Settlement Class shall automatically be cancelled and shall be void, and
Defendant, pursuant to the terms of the Settlement Agreement, shall have reserved all of its
rights to challenge the propriety of collective action certification or class action certification
for any purpose. Defendant shall have reserved all of its rights to move to decertify the Fair
Labor Standards Act (“FLSA”) collective action should the Settlement Agreement not
become final. Additionally, Plaintiffs, pursuant to the terms of the Settlement Agreement,
reserve all of their rights, including the right to continue with the litigation of the Driver
Claims as set forth in the Settlement Agreement should the Settlement Agreement not be
consummated.

6. For the purposes of settlement only, the Court further conditionally appoints named
Plaintiffs Marquis Hines and Ronald Hines as “Plaintiffs” and representatives of the

4



Case $:836c¢08939%v RoCUDRILk{érr47 Filed |buTo67 B0y 98/2842% SPanebrigh?p# 910

members of the Settlement Classes. Plaintiffs, together with Class Counsel, are hereby
authorized to act on behalf of themselves and members of the Settlement Classes with
respect to the Litigation and the Settlement Agreement.

7. For the purposes of settlement only, the Court further conditionally finds that
Plaintiffs’ Counsel are adequate to serve as Class Counsel and conditionally appoints the
following as “Class Counsel” pursuant to Fed. R. Civ. P. 23(g): Zev Hillel Antell and Craig
Juraj Curwood of Butler Curwood, PLC; and Brittany Michelle Haddox and Thomas Eugene
Strelka of Strelka Law Office P.C.

Notice to Virginia State Law Settlement Class

8. The Court authorizes notice of the settlement, as set forth in the Settlement
Agreement, to members of the Virginia State Law Settlement Class, as the proposed
settlement falls within the range of reasonableness, and may be adjudicated fair, reasonable,
and adequate within the meaning of Fed. R. Civ. P. 23 upon final consideration thereof at the
hearing on Final Approval of the Settlement (the “Final Approval Hearing”) provided for
below.

9. The content of the proposed Settlement Notice to members of the Virginia State
Law Settlement Class is hereby approved. The Settlement Notice is accurate, objective,
informative and provides members of the Virginia State Law Settlement Class with the
information necessary to make an informed decision regarding their participation in,
exclusion from, or objection to the Settlement Agreement and its fairness.

10. The method of disseminating the Settlement Notice to be sent to members of the
Virginia State Law Settlement Class, as set forth in the Settlement Agreement, is hereby
found to be the best practicable means of providing notice of the settlement under the

5
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circumstances and, when sent, shall create a presumption of due and sufficient notice of the
proposed Settlement and the Final Approval Hearing to all members of the Virginia State
Law Settlement Class entitled to participate in the settlement, in full compliance with the
notice requirements of Fed R. Civ. P. 23, due process, the Constitution of the United States,
the laws of the State of Virginia, and all other applicable laws. The Parties are directed to
ensure that the Settlement Notice is disseminated to members of the Virginia State Law
Settlement Class according to the terms of the Settlement Agreement. Such Settlement
Notice shall issue on or before the date that is twenty (20) calendar days from the entry of
this Order.

Appointment of Claims Administrator

11. The Court approves and appoints Phoenix Settlement Administrators (the “Claims
Administrator”) to serve as the Claims Administrator in accordance with the terms of the
Settlement Agreement and this Order. By agreeing to serve as the Claims Administrator,
Phoenix Settlement Administrators voluntarily agrees to subject itself to the jurisdiction of
this Court and waives any jurisdictional objections.

12. The Claims Administrator shall perform the duties of the Claims Administrator
set forth in the Settlement Agreement, including but not limited to the distribution of the
Settlement Notice to members of the Virginia State Law Settlement Class and all other duties
enumerated in the Settlement Agreement.

13. Prior to the Final Approval Hearing, the Claims Administrator shall provide to the
Parties a sworn statement attesting to compliance with the terms of the Settlement

Agreement, and the Parties shall file that statement with the Court.
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Requests for Exclusion from the Virginia State Law Settlement Class

14. Members of the Virginia State Law Settlement Class may request exclusion from
the Final Virginia State Law Settlement Class and the Settlement Agreement. Any member
of the Virginia State Law Settlement Class who wishes to be excluded (“opt-out”) must send
a written opt-out request for exclusion to the Claims Administrator, so that it is received by
the Claims Administrator at the address indicated in the Settlement Notice no later than
forty-five (45) calendar days after the date on which the Claims Administrator mails the
Settlement Notice to the members of the Virginia State Law Settlement Class, in accordance
with the terms of the Settlement Agreement. In order to be effective, this Request for
Exclusion must express the individual’s desire to be excluded from the Final Virginia State
Law Settlement Class, must include the individual’s name (and former names, if any),
current address, telephone number, email address, and the dates the individual began
working as a volunteer driver (if known), and must be signed by the individual who is
electing to be excluded. Requests for Exclusion that do not include all required information,
or cannot be verified to the satisfaction of counsel for both parties, or that are not received by
the claims administrator during the opt-out period, may be deemed null, void, and
ineffective.

15. By opting out, any member of the Virginia State Law Settlement Class who
previously filed a consent form to join the FLSA Collective shall be deemed to have
withdrawn that consent and will no longer be a member of the FLSA Collective for any
purpose, including this Settlement Agreement.

16. Members of the Virginia State Law Settlement Class may not exclude themselves
by filing requests for exclusion as a group or class, but must in each instance individually

7
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and personally execute a Request for Exclusion and timely transmit it to the Claims
Administrator in accordance with the terms of the Settlement Agreement.

17. Any member of the Virginia State Law Settlement Class who does not properly
and timely opt-out shall be bound by all the terms and provisions of the Settlement
Agreement, the Final Approval Order, the Final Judgment, and the releases set forth therein,
and will be deemed to have waived all objections and opposition to the fairness,
reasonableness, and adequacy of the Settlement Agreement, whether or not such person
objected to the Settlement and whether or not such person made a claim upon, or participated
in, the Settlement Agreement. Members of the Virginia State Law Settlement Class who do
not personally, timely, and validly opt-out as set forth in the Settlement Agreement may not
proceed against the Released Persons for the Released Claims.

18. All members of Virginia State Law Settlement Class who submit valid and timely
notices of their intent to be excluded from the Final Virginia State Law Settlement Class,
including but not limited to those who are also members of the FLSA Collective, shall not:
(i) have any rights under the Settlement Agreement; (ii) be entitled to receive a Settlement
Payment; (iii) have a right to object to the Settlement Agreement; and (iv) be bound by the
Settlement Agreement, any Final Approval Order, or the Final Judgment.

19. Any member of the Virginia State Law Settlement Class who does not elect to be
excluded from the Settlement Agreement may, but need not, enter an appearance through his
or her own attorney. Members of the Virginia State Law Settlement Class who do not enter

an appearance through their own attorneys will be represented by Class Counsel.
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Objections by Members of the Virginia State Law Settlement Class to the Settlement

20. Any member of the Virginia State Law Settlement Class who does not opt-out
from the Final Virginia State Law Settlement Class may object to the Settlement Agreement.
Each member of the Virginia State Law Settlement Class wishing to object to the Settlement
Agreement shall submit a timely written notice of his or her objection, which shall set forth
the Objector’s name and address, a detailed statement of the basis for each objection
asserted, the grounds on which the Objector desires to appear and be heard (if any), and, if
the Objector is represented by counsel, the name and address of counsel, and further provide
notice as to whether the Objector intends to appear at the Final Approval Hearing, and an
entry of appearance. If counsel is appearing on behalf of more than one Objector, counsel
must identify each such Objector and each such Objector must have individually complied
with the requirements of this Order.

21. To be timely, written notice of an objection in the appropriate form must be sent
so that it is received by the Claims Administrator no later than forty-five (45) calendar days
after the date on which the Claims Administrator mails the Settlement Notice to the members
of the Virginia State Law Settlement Class.

22. Except as the Court otherwise permits, no member of the Virginia State Law
Settlement Class shall be entitled to be heard at the Final Approval Hearing (whether
individually or through separate counsel) or to object to the Settlement Agreement, and no
written objections or materials submitted by any member of the Virginia State Law
Settlement Class shall be received or considered by the Court at the Final Approval Hearing,
unless such written objections or materials complied with the requirements of this Order, are
timely filed and served as set forth herein and detailed in the form of Settlement Notice

9
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attached to the Settlement Agreement as Exhibit A. Any member of the Virginia State Law
Settlement Class who seeks to object but fails to comply with the requirements of this Order
may be deemed to have waived any right to object.

Schedule for Settlement and Claims Administration

23. The Court adopts the following schedule:

Event Proposed Timing

Settlement Notice Sent to Members of the | Twenty (20) calendar days after the entry of
Virginia State Law Settlement Class this Order

Deadline for Members of the Virginia State | Forty-five (45) calendar days after the date
Law Settlement Class to File Requests for | the Claims Administrator mails the
Exclusion or Object to the Settlement Settlement Notices to the members of the
Virginia State Law Settlement Class

Final Approval Hearing Not earlier than one hundred (100) calendar
days after the date the Preliminary Approval
Motion was filed with the Court

The Final Approval Hearing

24. The Final Approval Hearing is hereby scheduled to be held before this Court on
September 18, 2025, at 1:30 PM in Courtroom 7000 at 701 East Broad Street, Richmond,
Virginia 23219, to determine whether: (a) the settlement set forth in the Settlement
Agreement is fair, reasonable, adequate, and in the best interests of the members of the Final
Settlement Classes; and (b) a Final Judgment as to the Driver Claims as provided in the
Settlement Agreement should be entered granting final approval of the Settlement.

25. At the Final Approval Hearing, the Court shall also consider Class Counsel’s
application for attorneys’ fees, costs and expenses, and the Service Payment Recipients’

application for Service Payments. Any application for an award of attorneys’ fees, costs and

10
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expenses, and any application for Service Payments to the Service Payment Recipients shall
be filed with the Court in connection with the Motion for Final Approval of the Settlement
Agreement.

26. The date and time of the Final Approval Hearing shall be set forth in the
Settlement Notice, but the Final Approval Hearing shall be subject to adjournment by the
Court without further notice to the members of the Virginia State Law Settlement Class other
than those who are Objectors.

27. Except as the Court otherwise permits, only members of the Virginia State Law
Settlement Class who have filed and served valid and timely notices of objection shall be
entitled to be heard (whether individually or through counsel) at the Final Approval Hearing.
Any member of the Virginia State Law Settlement Class who does not timely file an
objection in writing to the Settlement, entry of Final Judgment, Class Counsel’s application
for fees, costs, and expenses, or to the Service Payments proposed for the Service Payment
Recipients, in accordance with the procedure set forth in the Settlement Notice and mandated
in this Order, may be deemed to have waived any such objection by appeal, collateral attack,
or otherwise.

Other Provisions

28. Each and every time period and provision of the Settlement Agreement shall be
deemed incorporated herein as if expressly set forth and shall have the full force and effect of
an Order of this Court.

29. All non-settlement related proceedings in this action are stayed pending final

approval or denial of the proposed settlement.

11
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30. The Court reserves the right to adjourn, continue, or otherwise change the date of
the Final Approval Hearing without further notice to the class members and retains
jurisdiction to consider all further applications arising out of or connected with the proposed
Settlement Agreement. The Class members are advised to confirm the date of the Final
Approval Hearing as set forth in the class notices. The Court may approve the Settlement
Agreement, with such modifications as may be agreed to by the parties, if appropriate,
without further notice to the Class members.

The Clerk is directed to send a copy of this Order to all counsel of record.

It is so ORDERED.
Henry E. Hudson
Senior United States District Judge
Date: (4]

Richmond, Virginia

12
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

MARQUIS HINES, et al.,
Plaintiffs,
Civil Action No. 3:23-cv-273-HEH

V.

MODIVCARE SOLUTIONS, LLC,

N N Nt e N s Nt et st

Defendant.

MEMORANDUM ORDER
(Granting Motions to Seal)

THIS MATTER is before the Court on Defendant ModivCare Solutions, LLC’s
(“Defendant”) Consent Motion for Leave to File Settlement Agreement Under Seal (Mot.
to Seal Settlement Agreement, ECF No. 87), filed on April 16, 2025, and an Unopposed
Motion for Leave to File Unredacted Memorandum in Support of Preliminary Approval
Under Seal (Mot. to Seal Memorandum, ECF No. 92), filed by Plaintiffs Marquis and
Ronald Hines and all others similarly situated (“Plaintiffs”) on April 16, 2025. The
parties agree that the public interest is not served by publicly disclosing the gross
settlement amount in this case or disclosing the details of the settlement agreement, and
thus both parties have consented to file under seal the two (2) documents that disclose
this information. The documents that the parties move to seal are the proposed joint
Settlement Agreement (ECF No. 86) and the Memorandum in Support of Plaintiffs’
Unopposed Motion for Preliminary Approval of Class Action Settlement (ECF No. 95).
Notice was given on April 16, 2025 (ECF Nos. 89. 94), and no objection to sealing these

documents has been raised to the Court.
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Before a court may seal court documents, it must: “(1) provide public notice of the
sealing request and a reasonable opportunity for the public to voice objections to the
motion; (2) consider less drastic alternatives to closure; and (3) if it determines that full
access is not necessary, it must state its reasons—with specific findings—supporting
closure and its rejections of less drastic alternatives.” Doe v. Pub. Citizen, 749 F.3d
246, 272 (4th Cir. 2014). In compliance with Local Civil Rule 5(C) and Public Citizen,
public notice of the two (2) motions to seal have been provided and the time to respond
has passed. The Court has reviewed the documents the parties wish to have sealed and
determined that the sealing proposed by the parties is not excessively drastic under the
circumstances of this case. As the parties have indicated, confidentiality was an
important component in reaching a settlement agreement here, and the Court finds that
public policy, overall, promotes the resolution of this case outside formal court
proceedings. The Court finds that alternatives to granting the motions to seal would risk
the dissolution of this agreement. Because the interest in promoting out of court
settlements that benefit both parties outweighs the public interest in disclosure of the
settlement details here, the Court finds it appropriate to seal that information.
Accordingly, the Court GRANTS Defendant’s Motion to Seal Settlement Agreement
(ECF No. 87) and Plaintiff’s Motion to Seal Memorandum (ECF No. 92). The proposed
joint Settlement Agreement (ECF No. 86) and the Memorandum in Support of Plaintiffs’
Unopposed Motion for Preliminary Approval of Class Action Settlement (ECF No. 95)

shall be filed under seal.
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The Clerk is DIRECTED to send a copy of this Memorandum Order to all counsel

of record.

It is so ORDERED.

MQM

Henry E. Hudson
Senior United States District Judge

Date: ]“Aq 30,202°¢
Richmond, Virginia
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
X
In re: Chapter 11
MODIVCARE INC,, et al., Case No. 25-90309 (ARP)
Reorganized Debtors.! (Jointly Administered)
"

ORDER GRANTING REORGANIZED DEBTORS’
OBJECTION TO PROOF OF CLAIM NUMBER 1579
[Relates to Docket No. |

Upon the objection (the “Objection”)? of the Reorganized Debtors seeking entry of an order
(this “Order”) disallowing and expunging the Disputed Claim, all as more fully set forth in the
Objection; and the Court having reviewed the Objection; and the Court having jurisdiction to
consider the Objection and the relief requested therein in accordance with 28 U.S.C. § 1334; and
the Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that
the Court may enter a final order consistent with Article I1I of the United States Constitution; and
the Court having found that venue of this proceeding and the Objection in this district is proper
pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper and adequate notice of the
Objection and opportunity for a hearing on the Objection were appropriate under the circumstances
and that no other or further notice is necessary, except as set forth in this Order; and all responses,
if any, to the Objection having been withdrawn, resolved, or overruled; and upon the record herein,;

and upon the record herein; and after due deliberation thereon; and the Court having determined

A complete list of each of the Reorganized Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the
last four digits of each Debtor’s taxpayer identification number (if applicable) may be obtained on the website of
the Reorganized Debtors’ claims and noticing agent at https://www.veritaglobal.net/ModivCare. Debtor
ModivCare Inc.’s principal place of business and the Reorganized Debtors’ service address in these Chapter 11
Cases is 6900 E. Layton Avenue, Suite 1100, Denver, Colorado 80237.

Capitalized terms used but not defined herein have the meanings ascribed to them in the Objection.
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that the legal and factual bases set forth in the Objection establish just cause for the relief granted
herein; and the Court having determined that the relief requested in the Objection is in the best
interests of the Reorganized Debtors, their estates, their creditors, and other parties in interest, it is
hereby

ORDERED, ADJUDGED, AND DECREED THAT:

l. The Objection is GRANTED, as set forth herein.

2. The Disputed Claim is disallowed and expunged in its entirety.

3. The Claims and Noticing Agent is authorized to update the Claims Register
maintained in the Chapter 11 Cases to reflect the relief granted in this Order.

4. Notwithstanding the relief granted in this Order and any actions taken pursuant to
such relief, nothing in the Objection or this Order shall be deemed a waiver of the rights of the
Reorganized Debtors to object to any Claim, and shall not constitute an admission of liability by
the Reorganized Debtors with respect to any Proof of Claim or application for administrative
expenses.

5. Nothing in the Objection or this Order shall be deemed or construed: (a) as an
admission as to the validity of any Claim against the Reorganized Debtors; (b) as a waiver of the
Reorganized Debtors’ rights to dispute or otherwise object to any Claim on any grounds or basis;
or (c) to waive or release any right, claim, defense, or counterclaim of the Reorganized Debtors,
or to estop the Reorganized Debtors from asserting any right, claim, defense, or counterclaim
(including setoff).

6. Notice of the Objection as provided therein shall be deemed good and sufficient
and the requirements of the Bankruptcy Rules and the Bankruptcy Local Rules are satisfied by

such notice.
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7. Notwithstanding any applicable Bankruptcy Rule to the contrary, the terms and
conditions of this Order are immediately effective and enforceable upon its entry.

8. The Reorganized Debtors are authorized to take all actions necessary to effectuate
the relief granted in this Order in accordance with the Objection.

0. This Court retains exclusive jurisdiction with respect to all matters arising from or
related to the implementation, interpretation, and enforcement of this Order.

Signed: , 2026

UNITED STATES BANKRUPTCY JUDGE
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