
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

)
In re: ) Chapter 11 

)

EXTRACTION OIL & GAS, INC., et al.,
1 ) Case No. 20-11548 (CSS) 

)
Debtors. ) (Jointly Administered) 

)
EXTRACTION OIL & GAS, INC., )

)
Plaintiff, )

)
Adversary Proceeding 

                v. )
) Adv. Proc. No.  20-_____ (CSS) 

PLATTE RIVER MIDSTREAM, LLC AND DJ 
SOUTH GATHERING, LLC, 

)
)

Defendants. )
)

COMPLAINT FOR DECLARATORY JUDGMENT 

Extraction Oil & Gas, Inc. (“Extraction”) files this Complaint for Declaratory Judgment 

against Platte River Midstream, LLC (“Platte River”) and DJ South Gathering, LLC (individually 

“DJ South,” and with Platte River, the “Defendants”).  As the basis for its complaint, Extraction 

states the following: 

Nature of the Action 

1. On June 14, 2020, the Debtors filed a voluntary petition for relief under Chapter 11 

of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”).  The 

Debtors are operating their businesses and managing their properties as debtors-in-possession 

under sections 1107(a) and 1108 of the Bankruptcy Code. 

1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number, are:  Extraction Oil & Gas, Inc. (3923); 7N, LLC (4912); 8 North, LLC (0904); Axis Exploration, LLC 
(8170); Extraction Finance Corp. (7117); Mountaintop Minerals, LLC (7256); Northwest Corridor Holdings, LLC 
(9353); Table Mountain Resources, LLC (5070); XOG Services, LLC (6915); and XTR Midstream, LLC 
(5624).  The location of the Debtors’ principal place of business is 370 17th Street, Suite 5300, Denver, Colorado 
80202. 
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2. On August 11, 2020, the Debtors filed the Debtors’ Second Omnibus Motion for 

Entry of an Order (I) Authorizing Rejection of Unexpired Leases of Nonresidential Real Property 

and Executory Contracts Effective as of the Dates Specified Herein and (II) Granting Related 

Relief [Docket No. 412] (the “Motion to Reject”), which seeks to reject, inter alia, the First 

Amended and Restated Transportation Services Agreement entered into with Platte River (the 

“Platte River Contract”) and the Transportation Services Agreement entered into with DJ South 

(as amended, the “DJ South Contract” and together with the Platte River Contract, the 

“Transportation Agreements”).   

3. In connection with the Debtors’ chapter 11 cases, this adversary proceeding seeks 

a declaration that certain covenants contained in the Transportation Agreements do not “run with 

the land.”   

Jurisdiction and Venue 

4. The United States Bankruptcy Court for the District of Delaware has jurisdiction 

over this matter pursuant to 28 U.S.C. §§ 157, 1334, and 2201.  The proceeding arises from the 

above-captioned chapter 11 cases and seeks a declaratory judgment that certain covenants (if any) 

contained in the Transportation Agreements between Defendants and certain of the Debtors do not 

run with the land.  This is a core proceeding under 28 U.S.C. § 157(b)(2). 

5. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

6. Extraction consents to the entry of a final order or judgment by this Court.   

Parties 

7. Debtors are debtors-in-possession in the above-captioned bankruptcy proceedings 

by virtue of filing voluntary petitions for relief under chapter 11 of the Bankruptcy Code, on June 

14, 2020.  
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8. Defendant Platte River, upon information and belief, is a Colorado limited liability 

company with its principal place of business at 1600 Broadway, Suite 2400, Denver, CO 80202. 

9. Defendant DJ South, upon information and belief, is a Colorado limited liability 

company with its principal place of business at 1600 Broadway, Suite 2400, Denver, CO 80202. 

Factual Allegations   

A. The Transportation Agreements. 

10. On April 14, 2017, Extraction and Platte River entered into the Platte River 

Contract.  A true and correct copy of the Platte River Contract is attached as Exhibit A. 

11. On May 16, 2018, Extraction and DJ South entered into the DJ South Contract.  A 

true and correct copy of the DJ South Agreement is attached as Exhibit B. 

12. ARB Midstream, LLC and ARB Platte River, LLC (collectively, “ARB”) is the 

manager and majority owner of the Defendants.  See Docket No. 376 (Motion of Platte River 

Midstream, LLC, DJ South Gathering, LLC and Platte River Holdings, LLC for Entry of Order 

Modifying the Automatic Stay) at ¶ 10. 

13. The initial term of the Platte River Contract commenced as of May 1, 20162 and 

the contract “shall continue thereafter until October 31, 2026 unless earlier terminated pursuant to 

the terms of this Agreement or extended” under the contract’s terms.  See Ex. A § 4.1. 

14. The initial term of the DJ South Contract commenced as of the Commencement 

Date3 and the contract “shall continue thereafter for a period of ten (10) years following the later 

to occur of (i) if [Extraction] constructs, or causes to be constructed, the Badger CGF, the Badger 

Commencement Date” or “(ii), if [Extraction] constructs, or causes to be constructed, the Matador 

2 See Ex. B § 1.1(n).  
3 “‘Commencement Date’ means the earlier to occur of (a) the Badger Commencement Date or (b) the Matador 

Commencement Date.”  Ex. A § 1.1(o).  
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CGF, the Matador Commencement Date,” unless terminated earlier under the contract’s 

terms.  See Ex. B § 5.1.  Provided, however, that certain portions of the DJ South Contract became 

effective as of May 16, 2018.  See id.

15. Under the Transportation Agreements, Extraction agreed to tender “for 

transportation, or otherwise to pay for the transportation of, the Committed Volume in accordance 

with the tender procedures set forth in the Tariff and the terms of this Agreement . . . .”  Ex. A 

§ 3.1; Ex. B § 4.1.  The “Committed Volume” means, subject to other contract terms, “the number 

of Barrels of Crude Petroleum per day [Extraction] commits to ship on the Pipeline System . . . .” 

Ex. A § 1.1(o); Ex. B § 1.1(p).   

16. Extraction retained exclusive control and possession of all crude petroleum until its 

delivery into the Pipeline System.  Ex. A § 6.7; Ex. B § 7.7.  Likewise, Extraction retains title to 

the crude petroleum throughout transportation and redelivery of the crude petroleum.  Ex. A §§ 6.6, 

6.7 (“[T]itle will remain in Shipper or other person for whom Shipper has the right to transport 

Crude Petroleum . . . .”); Ex. B §§ 7.6, 7.7 (“[T]itle will remain in Shipper or other person for 

whom Shipper has the right to transport Crude Petroleum . . . .”).  The contract gives “Crude 

Petroleum” the “meaning set forth in the Tariff.”  Ex. B § 1.1(f).  The Tariff referenced by the 

Platte River Contract is attached as Exhibit C to that contract.  See Ex. A at § 1.1(ww) (“Tariff”), 

Ex. C (“Form of Tariff”).  A true and correct copy of the Tariff referenced by the DJ South Contract 

is attached as Exhibit C.  The Tariffs, in turn, define Crude Petroleum as “the direct liquid product 

of oil wells, or the indirect liquid petroleum products of oil or gas wells, or a mixture of such 

products.”  Ex. A (Ex. C) at Item 5; Ex. C at Item 5. 

17. Extraction’s commitments under the Transportation Agreements can be satisfied in 

full either by: (1) shipping certain amounts of crude petroleum within certain timeframes or (2) “by 
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satisfaction of [Extraction’s] Total Financial Commitment.”  Ex. A § 3.1; Ex. B § 4.1.  “Upon 

satisfaction of either of such obligations, (i) the Committed Volume shall immediately be reduced 

to zero and (ii) Shipper may elect to terminate this Agreement upon written notice . . . .”  Ex. A 

§ 3.1; Ex. B § 4.1.  The Total Financial Commitment means “the aggregate of the Fixed Monthly 

Payment due under this Agreement for all Months of the Term remaining at such time.”  Ex. A 

§ 1.1(ccc); Ex. B § 1.1 (kkk).   

18. At Extraction’s option, it may accelerate the satisfaction of the Total Volume 

Commitment, and its obligations under the Transportation Agreement, through payment.  Ex. A 

§ 6.2; Ex. B § 7.2 (“For the avoidance of doubt, the Total Financial Commitment will be satisfied 

by payment by [Extraction] of the aggregate of the Fixed Monthly Payments in accordance with 

the terms of this Agreement, or at [Extraction’s] option, any payment made by [Extraction] to 

accelerate the satisfaction of that obligation.”).   

19. In accordance with their agreements to transport Extraction’s produced crude 

petroleum, the parties agreed to dedicate and commit certain mineral interests to the services 

provided for under the Transportation Agreements. 

20. The Platte River Contract—Ex. A § 2.1—states:  

21. The DJ South Contract—Ex. B § 2.1—states:  
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22. In the Platte River Contract, “Interests” is defined as “all interests that [Extraction] 

. . . now or hereinafter owns, controls, acquires or has the right to market . . . in Crude Petroleum 

of all formations in, under or attributable to the Dedication Area . . . and all interests in any wells 

. . . on or completed within the Dedication Area . . . .”  Ex. A § 1.1(bb). 

23. Likewise, in the DJ South Contract, “Interests” is defined as “all interests that 

[Extraction] . . . now or hereinafter owns, controls, acquires or has the right to market . . . in Crude 

Petroleum of all formations in, under or attributable to the Dedication Area, and all interests in any 

wells . . . on or completed within the Dedication Area . . . .”  Ex. B § 1.1(dd).   

24. Under both Transportation Agreements, the Dedication Area means lands within 

certain specified townships in Colorado.  Ex. A § 1.1(t); Ex. B § 1.1(u).  They do not specifically 

identify the Extraction real property with which the dedication allegedly runs. 

25. In the DJ South Contract only, the parties included a provision that purported to 

contractually render the dedications and commitments under Article II—and only those 

dedications and commitments—a covenant running with Extraction’s mineral interests in the 

Dedication Area, making it enforceable against subsequent owners of Extraction’s mineral 

interests in the Dedication Area by virtue of the privity of estate between the parties.  Ex. B § 2.5.  

Specifically, the parties provided:4

4 Ex. B § 2.5. 
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26. The Platte River Contract, however, lacks any such language explicitly stating that 

the parties intended to create a covenant running with the land.  See generally Ex. A. 

27. The Transportation Agreements are to be construed in accordance with the laws of 

Colorado, without regards to Colorado’s conflict of laws rules.  Ex. A § 13.14; Ex. B § 14.14.  The 

real property implicated by the Transportation Agreements is located within Colorado.  Ex. A 

§ 1.1(t); Ex. B § 1.1(u) (defining the Dedication Area).   

Claims for Relief 

28. The allegations set forth above are incorporated herein by reference. 

29. Under Colorado law, a covenant runs with the land only when the parties intend the 

covenant to run with the land and the covenant touches and concerns the land.  Reishus v. 

Bullmasters, LLC, 409 P.3d 435, 440 (Colo. App. 2016).  Privity of estate is also required.  See 

Taylor v. Melton, 274 P.2d 977, 982 (Colo. 1954); Farmers’ High Line Canal & Reservoir Co. v. 

New Hampshire Real Estate Co., 92 P. 290, 293 (Colo. 1907). 

30. Although intent that the covenant run with the land is necessary, it is not sufficient.  

See Cloud v. Ass’n of Owners, Satellite Apartment Bldg., Inc., 857 P.2d 435, 440 (Colo. App. 

1992) (“Even if there is an intent to make a covenant run with the land, the covenant must still 

‘touch and concern’ the land, that is, it must closely relate to the land, its use, or its enjoyment.”) 

(citing Bigelow v. Nottingham, 833 P.2d 764 (Colo. App. 1991)).  
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COUNT I 
(Platte River Contract – Declaratory Judgment under 28 U.S.C. § 2201(a)) 

31. The allegations set forth above are incorporated herein by reference.  

32. The parties dispute whether the Platte River Contract creates any covenants that run 

with the land.  

33. The Platte River Contract does not create covenants that run with the land under 

Colorado law.  In particular, Extraction’s purely contractual promise to deliver certain amounts of 

crude petroleum for shipping is not a covenant that runs with the land. 

34. First, the Platte River Contract does not grant Defendants an interest in Extraction’s 

real property sufficient to satisfy privity of estate under Colorado law.  Indeed, the Platte River 

Contract does not actually grant any interest in Extraction’s allegedly burdened mineral estate. See 

Ex. A § 6.7 (concerning custody of crude petroleum).   Instead, the Platte River Contract merely 

“identif[ies] and delineate the [parties’] contractual rights and obligations.”  In re Sabine Oil & 

Gas Corp., 547 B.R. 66, 76 (Bankr. S.D.N.Y. 2016), aff’d, 567 B.R. 869 (S.D.N.Y. 2017), aff’d, 

734 Fed. Appx. 64 (2d Cir. 2018).  Thus, the parties were never in privity of estate, and the 

covenants within the Platte River Contract do not run with the land. 

35. Second, the covenants in the Platte River Contract do not “touch and concern” the 

land.  Instead of benefitting or burdening Extraction’s mineral estates, the Platte River Contract 

benefit or burden only the parties personally.  The Platte River Contract’s covenants relate solely 

to Extraction’s produced crude petroleum.  See generally Ex. A.  Moreover, Extraction can satisfy 

its obligations under the Platte River Contract by paying its remaining Total Financial 

Commitment, meaning that Defendants cannot compel Extraction to do anything with its produced 

crude petroleum, let alone with its mineral estates. 
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36. Finally, the parties did not even intend to create a covenant running with the land 

in the Platte River Contract.  The Platte River Contract’s passing reference to successors and 

assigns unambiguously binds only contractual successors and assigns, not successors and assigns 

to any real property.  Indeed, when the parties intended to create a covenant running with the land 

they knew how to clearly say so, as they did in the DJ South Contract.  See Ex. B § 2.5. 

37. As a result of the facts described in the preceding paragraphs, there exists a 

controversy of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.  

38. A judicial declaration is necessary and appropriate so that Extraction may ascertain 

its rights and obligations regarding the Platte River Contract.  

39. For the foregoing reasons, Extraction is entitled to a judicial declaration that the 

covenants contained in the Platte River Contract fail to run with the land.   

40. Such a declaration will serve the twin interests of judicial efficiency and 

cost-effectiveness by terminating the substantial and actual controversy between the parties, or 

resolving some part of it.5  It will also serve a useful purpose by enabling the Court to determine 

whether the Platte River Contract and all obligations thereunder may be rejected under section 365 

of the Bankruptcy Code. 

COUNT II 
(DJ South Contract – Declaratory Judgment under 28 U.S.C. § 2201(a)) 

41. The allegations set forth above are incorporated herein by reference.  

5  Debtors have filed a motion to reject the Platte River Contract pursuant to section 365 of the Bankruptcy Code.  
Bankruptcy courts have expressed a preference for the simultaneous adjudication of the issues raised in this 
adversary proceeding with a motion to reject the underlying executory contract. In re Sabine Oil & Gas Corp., 
547 B.R. at 73 (“[B]ifurcating the motion to reject and further proceedings to finally resolve the underlying 
property law dispute is an inefficient use of judicial and private resources; it would have been far preferable for 
the Court to hear the two together.”). 
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42. The parties dispute whether the DJ South Contract creates any covenants that run 

with the land.  

43. The DJ South Contract does not create covenants that run with the land under 

Colorado law.  In particular, Extraction’s purely contractual promise to deliver certain amounts of 

crude petroleum for shipping is not a covenant that runs with the land. 

44. First, the DJ South Contract does not grant Defendants an interest in Extraction’s 

real property sufficient to satisfy privity of estate under Colorado law.  Indeed, the DJ South 

Contract does not actually grant any interest in Extraction’s allegedly burdened mineral estate. See 

Ex. B § 7.7 (concerning custody of crude petroleum).   Instead, the DJ South Contract merely 

“identif[ies] and delineate the [parties’] contractual rights and obligations.”  In re Sabine Oil & 

Gas Corp., 547 B.R. 66, 76 (Bankr. S.D.N.Y. 2016), aff’d, 567 B.R. 869 (S.D.N.Y. 2017), aff’d, 

734 Fed. Appx. 64 (2d Cir. 2018).  Thus, the parties were never in privity of estate, and the 

covenants within the DJ South Contract do not run with the land. 

45. Second, the covenants in the DJ South Contract do not “touch and concern” the 

land.  Instead of benefitting or burdening Extraction’s mineral estates, the DJ South Contract 

benefits or burdens only the parties personally.  The DJ South Contract’s covenants relate solely 

to Extraction’s produced crude petroleum.  See generally Ex. B.  Moreover, Extraction can satisfy 

its obligations under the DJ South Contract by paying its remaining Total Financial Commitment, 

meaning that Defendants cannot compel Extraction to do anything with its produced crude 

petroleum, let alone with its mineral estates. 

46. As a result of the facts described in the preceding paragraphs, there exists a 

controversy of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.  
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47. A judicial declaration is necessary and appropriate so that Extraction may ascertain 

its rights and obligations regarding the DJ South Contract.  

48. For the foregoing reasons, Extraction is entitled to a judicial declaration that the 

covenants contained in the DJ South Contract fails to run with the land.   

49. Such a declaration will serve the twin interests of judicial efficiency and 

cost-effectiveness by terminating the substantial and actual controversy between the parties, or 

resolving some part of it.6  It will also serve a useful purpose by enabling the Court to determine 

whether the DJ South Contract and all obligations thereunder may be rejected under section 365 

of the Bankruptcy Code. 

Prayer for Relief 

WHEREFORE, Extraction respectfully request that the Court enter judgment in 

Extraction’s favor as follows: 

(a) Declaring that the covenants contained in the Transportation Agreements 
do not run with the land. 

(b) Granting Extraction such other relief as the Court deems appropriate under 
the circumstances. 

6  Debtors have filed a motion to reject the DJ South Contract pursuant to section 365 of the Bankruptcy Code.  
Bankruptcy courts have expressed a preference for the simultaneous adjudication of the issues raised in this 
adversary proceeding with a motion to reject the underlying executory contract. In re Sabine Oil & Gas Corp., 
547 B.R. at 73 (“[B]ifurcating the motion to reject and further proceedings to finally resolve the underlying 
property law dispute is an inefficient use of judicial and private resources; it would have been far preferable for 
the Court to hear the two together.”). 
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Dated:  August 25, 2020 /s/  Stephen B. Gerald
Wilmington, Delaware WHITEFORD, TAYLOR & PRESTON LLC7

Marc R. Abrams (DE No. 955)
Richard W. Riley (DE No. 4052) 
Stephen B. Gerald (DE No. 5857) 
The Renaissance Centre 
405 North King Street, Suite 500 
Wilmington, Delaware 19801 
Telephone: (302) 353-4144 
Facsimile:  (302) 661-7950 
Email:  mabrams@wtplaw.com 

rriley@wtplaw.com 
sgerald@wtplaw.com 

- and - 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Christopher Marcus, P.C. (admitted pro hac vice)
Allyson Smith Weinhouse (admitted pro hac vice) 
Ciara Foster (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900
Email:  christopher.marcus@kirkland.com 

allyson.smith@kirkland.com 
ciara.foster@kirkland.com 

- and- 

Anna Rotman, P.C. (admitted pro hac vice) 
Kenneth Young (admitted pro hac vice) 
609 Main Street 
Houston, TX 77002 
Telephone:   (713) 836-3600 
Facsimile:    (713) 836-3601 
Email: anna.rotman@kirkland.com 

kenneth.young@kirkland.com 

Co-Counsel to Debtors and Debtors in Possession 

7  Whiteford, Taylor & Preston LLC operates as Whiteford Taylor & Preston L.L.P. in jurisdictions outside of 
Delaware. 
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Platte River Contract 
Filed Under Seal 
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EXHIBIT B 

DJ South Agreement 
Filed Under Seal 
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FERC ICA Oil Tariff                                                                       FERC No. 1.0.0 

 

 

DJ SOUTH GATHERING, LLC 

LOCAL TARIFF 

CONTAINING 

RULES AND REGULATIONS 

Governing the Interstate Transportation of 

CRUDE PETROLEUM BY PIPELINE 

FROM ORIGINS IN ADAMS AND WELD 

COUNTIES, COLORADO 

TO DESTINATIONS IN WELD COUNTY, 

COLORADO 

 

 

 

Issued under authority of 18 CFR § 342.2(b) for establishing initial rates. 

 

Issued on less than one (1) day’s notice under authority of 18 C.F.R. § 341.14. This tariff publication is 

conditionally accepted subject to refund pending a 30 day review period. 

 

The provisions published herein will, if effective, not result in an effect on the quality of the human 

environment. 

 

 

 

 

 

ISSUED: October 4, 2019                                     EFFECTIVE: October 5, 2019 

 

ISSUED BY:  

Adam Bedard 

Chief Executive Officer 

DJ South Gathering, LLC 

1600 Broadway, Suite 2400 

Denver, CO 80202 

COMPILED BY: 

 
Patrick McMurry 

SVP Gathering and Transportation 

DJ South Gathering, LLC 

510 So. Coltrane, Suite A 

Edmond, OK 73034 

405-697-0863 

 

Case 20-50833-CSS    Doc 1-3    Filed 08/25/20    Page 2 of 16



Page 2 of 15 
 

TABLE OF CONTENTS 

 

SUBJECT ITEM 

NO. 

PAGE 

NO. 

DEFINITIONS 5 3 

NOMINATIONS; MINIMUM QUANTITY 10 4 

TITLE 15 5 

REQUIRED SHIPPER INFORMA TION 20 5 

LINE FILL AND TANK BOTTOM REQUIREMENTS 25 5 

QU ALITY SPECIFICATIONS 30 6 

GAUGING, TESTING AND DEDUCTIONS 35 6 

DESTINATION FACILITIES REQUIRED 40 8 

NOTICE OF ARRIVAL, DELIVERIES AND DEMURRAGE 45 8 

MIXING IN TRANSIT 50 8 

APPLICATION OF RATES AND CHARGES 55 9 

PAYMENT OF TRANSPORTATION AND OTHER CHARGES 65 9 

LIABILITY OF CARRIER 70 9 

WARRANTIES 75 11 

DUTY OF CARRIER 80 12 

CLAIMS AND TIME FOR FILING 85 12 

ADDITIVES 90 12 

PIPEAGE OR OTHER CONTRACTS 95 12 

PRORATION OF PIPELINE CAPACITY 100 12 

STORAGE IN TRANSIT 105 15 

COMMODITY 110 15 

CONNECTION REQUIREMENTS 115 15 

ORIGINATION FACILITIES 120 15 

Case 20-50833-CSS    Doc 1-3    Filed 08/25/20    Page 3 of 16



Page 3 of 15 
 

 

RULES AND REGULATIONS 

 

ITEM 5. DEFINITIONS 

 

“Affiliate” as herein used means, with respect to any Person, any Person directly or indirectly 

Controlling, Controlled by or under common Control with such Person. 

“API” as herein used means American Petroleum Institute. 

“Applicable Laws” means all federal, state or local laws, rules, orders or regulations applicable to these 

rules and laws, the parties, the System and the operation thereof. 

“Barrel” as herein used means forty-two (42) United States gallons at sixty degrees (60°) Fahrenheit and 

zero (0) gauge pressure if the vapor pressure of the Crude Petroleum is at or below atmospheric pressure, 

or at equilibrium pressure if the vapor pressure of the Crude Petroleum is above atmospheric pressure. 

“Carrier” as herein used means DJ South Gathering, LLC. 

“Control,” “Controlling” or “Controlled” means the possession, directly or indirectly, of the right or 

power to direct or cause the direction of the management and policies of another Person, whether through 

the ownership of voting securities, partnership interests, management authority, by contract or otherwise; 

and without limiting the foregoing, it shall be deemed that the ownership of more than 50% of the voting 

securities, partnership interests, member interests or percentage interest of another Person  shall  be 

deemed to meet such control test. 

“Crude Petroleum” as herein used means the direct liquid product of oil wells, or the indirect liquid 

petroleum products of oil or gas wells, or a mixture of such products. 

“FERC” as herein used means the Federal Energy Regulatory Commission or any commission, agency 

or other governmental body succeeding to the powers of such commission. 

“Force Majeure” as herein used means an event that is beyond the reasonable control of a party and 

could not have been prevented through the exercise of reasonable diligence, including, without limitation, 

strikes; lockouts; work stoppages, or other labor disputes or shortages; riots; civil disturbances or 

disorders; war; acts of the public enemy; terrorism; espionage; nuclear disaster; act of God; fire; 

explosion; breakage or accident to machinery, equipment, or pipelines; severe weather; earthquakes; 

floods; epidemics; embargoes; material shortage or unavailability not resulting from Carrier's failure to 

timely place orders or take other necessary actions therefor; inability to  obtain necessary rights-of-way; 

inability or delay in obtaining governmental permits; government codes, ordinances, laws, rules, 

regulations, or restrictions; or actions that block or prohibit performance. For the avoidance of doubt, a 

shutdown of the System or any part thereof due to planned maintenance, Shipper's decision to cease or 

materially reduce or change its operations in the market area served by the System, or Shipper's financial 

condition or the obligation to pay amounts that have become due under a transportation services 

agreement, shall not constitute a Force Majeure event. 

“Nomination” as herein used means a written (physical or electronic) designation by a Shipper to Carrier 

of a stated quantity of Crude Petroleum for transportation from a specified origin point or points of 

Carrier to a specified destination point or points of Carrier over a period of one Operating Month in 

accordance with these rules and regulation. 

“Operating Month” as herein used means a month that shall be deemed to begin the first day of such 

month at 0700 hours until the first day of the succeeding month at 0659 hours (Central Standard or 

Central Daylight Savings Time, as applicable). 
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“Person” means any individual, partnership, corporation, limited liability company, unincorporated 

organization or association, trust (including the trustees thereof, in their capacity as such) or other entity. 

“Royalties” has the meaning assigned to such term in Item No. 70. 

“Shipper” as herein used means a party who contracts with Carrier for transportation of Crude 

Petroleum, as defined under the terms of these rules and regulations. 

“System” as herein used means the pipeline that Carrier owns an interest in and to which these rules 

and regulations are applicable. 

“Tender” as herein used means an offer by a Shipper to Carrier in accordance with this tariff for 

the transportation of a stated quantity of Crude Petroleum from a specified origin of Carrier to 

specified destination point. 

 

ITEM 10.         NOMINATIONS; MINIMUM QUANTITY 

 

Unless otherwise stated on a tariff making reference to these rules and regulations, Nominations for 

the transportation of Crude Petroleum for which Carrier has facilities will be accepted into Carrier's 

System under these rules and regulations in quantities of not less than ten thousand (10,000) Barrels 

aggregate from one or more Shippers as operations permit and provided such Crude Petroleum is of 

similar quality and characteristics as is being transported from receipt point to destination point; 

except that Carrier reserves the right to accept any quantity of Crude Petroleum from other 

facilities to which Carrier's facilities are connected if such quantity can be consolidated with other 

Crude Petroleum such that Carrier can make a single delivery of not less than twenty thousand 

(20,000) Barrels, and Carrier will not be obligated to make any single delivery of less than 

twenty thousand (20,000) Barrels, unless Carrier's operations dictate otherwise. The term “single 

delivery” as used herein means a delivery of Crude Petroleum in one continuous operation into a 

single facility to which Carrier is connected. 

 

Crude Petroleum will be transported only under a Nomination accepted by the Carrier from origins 

(or facilities connected to Carrier's gathering System if and when gathering service is to be performed 

by the Carrier) to destinations when a tariff covering the movement is lawfully in effect and on file 

with the FERC as to interstate traffic and with the appropriate state commission covering intrastate 

traffic. 

 

Any Shipper desiring to Tender Crude Petroleum for transportation shall make a Nomination to 

the Carrier in writing before 5:00 p.m. Central Standard Time/Central Daylight Saving Time, 

whichever is applicable, on the twenty-fifth (25th) of the month preceding the movement. Within forty-

eight (48) hours after its receipt of such Nomination (or by the end of the next business day if received 

on a non- business day), Carrier shall, by written notice to Shipper, confirm the Nomination as 

proposed or notify Shipper of any necessary revisions to such Nomination. Carrier shall furnish 

Shipper with a final Nomination at least two days prior to the first day of such following Month. In 

the event Shipper's Nomination for its initial shipment of Crude Petroleum on the System falls on a 

day after the 25th day of a Month, the above deadline shall be extended and the Parties shall 

coordinate with each other to allow shipments to commence the next Month. Unless such notification 

is made, the Carrier will be under no obligation to accept Crude Petroleum for transportation. 
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When Nominations submitted by Shippers to Carrier on or before the twenty-fifth (25th) day of the 

month preceding the Operating Month do not exceed the capacity of the System or any line 

segment thereof, additional Nominations may be accepted by the Carrier to fill capacity. Carrier is 

under no obligation to accept such incremental Nominations, and such additional Nominations will be 

accepted only if they do not impair the movement of Crude Petroleum nominated before the twenty-

fifth (25th) day of the preceding month. 

 

ITEM 15.         TITLE 

 

The Carrier shall have the right to reject any Crude Petroleum, when nominated for transportation, 

which may be involved in litigation, or the title of which may be in dispute, or which may be 

encumbered by a lien or charge of any kind, and it may, in a non-discriminatory manner, require the 

Shipper to provide satisfactory evidence of unencumbered title prior to accepting deliveries of Crude 

Petroleum from Shipper. By Tendering Crude Petroleum, the Shipper warrants and guarantees that the 

Shipper has good title thereto and agrees to hold Carrier harmless for any and all loss, cost, liability, 

damage and/or expense resulting from failure of title thereto; provided, that acceptance for 

transportation shall not be deemed a representation by the Carrier as to title. 

 

ITEM 20.         REQUIRED SHIPPER INFORMATION 

 

At any time, upon written request of the Carrier, on a non-discriminatory basis, any prospective 

or existing Shipper shall provide to the Carrier information that will enable the Carrier to enforce the 

terms of this tariff. Such information may include, but is not limited to, the names of any 

Affiliates of the Shipper or prospective Shipper, the legal business name of the Shipper or 

prospective Shipper and the registered business address of the Shipper or prospective Shipper. 

 

The Carrier shall not be obliged to accept Crude Petroleum for transportation from an existing or 

prospective Shipper if the Shipper or prospective Shipper fails to provide to the Carrier any 

information requested in accordance with this Item No. 20 within three (3) days of the Carrier's 

written request, or if the Carrier reasonably determines that any of the information provided 

pursuant to this Item No. 20 is false. 

 

ITEM 25.         LINE FILL AND TANK BOTTOM REQUIREMENTS 

 

Prior to delivering Barrels out of Carrier’s System, each Shipper will be required to supply a pro 

rata share of Crude Petroleum necessary for pipeline and tankage fill to ensure efficient operation of 

Carrier's System. Crude Petroleum provided by Shippers for this purpose may be withdrawn only 

after: (1) shipments have ceased and the Shipper has notified Carrier in writing of its intention to 

discontinue shipments in Carrier's System, and (2) Shipper balances have been reconciled 

between Shipper and Carrier. Carrier may, in a non-discriminatory manner, require advanced payment 

of transportation charges on the volumes to be cleared from Carrier’s System, and any unpaid 

accounts receivable, before final delivery will be made. Carrier shall have a reasonable period of time 

from the receipt of said notice, not to exceed six months, to complete administrative and operational 
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requirements incidental to Shipper withdrawal. 

 

ITEM 30.         QUALITY SPECIFICATIONS 

 

No Crude Petroleum will be accepted for transportation except merchantable Crude Petroleum 

which is properly settled, whose gravity, viscosity, and other properties are such that it will 

be readily susceptible to transportation through the Carrier's existing facilities, and which will not 

adversely affect the quality of Crude Petroleum from other Shippers or cause disadvantage to other 

Shippers and/or Carrier.  

 

These specifications shall apply to each barrel of the Nomination and not be limited to the composite 

sample of the Nomination. 

 

Carrier reserves the right to reject all Nominations or any part thereof when, in Carrier’s discretion, 

reasonably exercised: 

 

(1) The Reid Vapor Pressure of the Crude Petroleum greater than twelve pounds (12.0 

lbs.) per square inch absolute; 

 

(2) The Crude Petroleum contains more than five-tenths of one percent (0.5%) water; 

 

(3) The Crude Petroleum contains basic or foreign sediment and water and other impurities 

exceeding one percent (l %) by volume; 

 

(4) The gravity of the Crude Petroleum is less than twenty degrees (20°) API gravity or greater 

than fifty-five degrees (55°) API gravity at sixty degrees Fahrenheit (60°F);  

 

In addition to  those quality  requirements  listed  above, the  Carrier shall further  restrict 

acceptance of Crude Petroleum if the Crude Petroleum does not meet the relevant quality 

specifications of the connecting carrier to which production is Nominated. 

 

Carrier may, from time to time, undertake to transport other or additional grades of Crude Petroleum 

and if, in the opinion of Carrier, sufficient quantities are not nominated or facilities are not available to 

justify continued transportation of other or additional grades, Carrier may, after giving reasonable 

notice to Shippers who may be affected, cease transporting particular grades of Crude Petroleum. 

 

ITEM 35.         GAUGING, TESTING AND DEDUCTIONS 

 

Crude Petroleum shipped hereunder shall be measured and tested by a representative of the Carrier or 

by Automatic Custody Transfer (ACT) equipment provided by the Carrier. In the case of oil 

measurement by ACT Unit meters, the Gross Observed Volume (GOV) shall be calculated from the 
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Indicated Volume and the application of the Meter Factor (MF) as given in API MPMS Chapter 12.2 in 

its latest revision. Where the measurement is determined by tank gauge, such measurement shall be 

based upon tanks strapped and tables compiled in accordance with Chapter 2, “Tank Calibration”, 

API Manual of Petroleum Measurement Standards, Latest Edition, indicating on hundred percent 

(100%) full capacity. Volume measurements by temperature compensated meters shall be corrected for 

meter factor and pressure in accordance with the API Manual of Petroleum Liquid Hydrocarbon by 

Pipeline Displacement Meters. 

Where the tank or meter of the Shipper is used for volume determination for deliveries into or 

from Carrier's facilities, Carrier reserves the right to require re-strapping or check-strapping of any 

such tank. The recalculation of Carrier shall deduct from the volume of Crude Petroleum received 

into Carrier's facilities the actual amount of suspended basic or foreign sediments, water and 

other impurities as ascertained by centrifuge or other tests agreed upon. 

 

The net standard volume (NSV) of oil at sixty degrees Fahrenheit (60° F) and one atmosphere, calculated 

from the GOV, less sediment and water and other impurities volume percentage shall be the quantity 

received or delivered by Carrier. 

All receipts of Crude Petroleum shall be subject to a deduction of two-tenths of one percent (0.2%) 

to cover line loss due to shrinkage and evaporation incident to transportation on Carrier's facilities, and 

the volumes delivered to Shipper from Carrier's facilities shall be net of such deduction. (“Pipeline 

Loss Allowance”) 

 

Carrier will not accept any material for shipment above fifty-five degrees (55°) API gravity at sixty 

degrees Fahrenheit (60° F) unless requested by the Shipper and accepted by the Carrier. 

 

In addition to the Pipeline Loss Allowance set forth above, all Crude Petroleum nominated for 

shipment shall be subject to a further deduction as determined in the Table below for gravity 

shrinkage (“Gravity Shrinkage Deduction”) 

 

API Gravity, 

Degrees 

Deduction For Incremental 

Evaporation & Shrinkage 

55.1 through 59.9 1.5% 

60.0 through 64.9 2.0% 

65.0 through 69.9 2.5% 

70.0 through 74.9 3.0% 

75.0 and above 5.0% 
 

Meters on ACT Units shall be proved or cause to be proved by Carrier no less than monthly. Shipper or 

its representative shall have the privilege of being present or represented during the gauging, proving, or 

metering and testing performed by Carrier. Shipper shall grant access to Shipper's facility to 

Carrier's representative and to any connecting carrier's representative for witnessing meter or gauge 

readings or meter proving and for any other required inspection incidental to measurement and 

transportation of Crude Petroleum. Except for arithmetic errors, all measurements and testing by 

Carrier shall be conclusive if a representative of the Shipper or its Consignee was not present during 

such measuring and testing. 

 

After consideration of all the factors set forth in this Item No. 35, a net balance will be determined as 

the quantity deliverable by Carrier, and transportation charges will be assessed on this net balance. 
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ITEM 40.         DESTINATION FACILITIES REQUIRED 

 

Carrier will accept Crude Petroleum for transportation only when the Shipper has made the 

necessary arrangements for shipment beyond, or has provided the necessary facilities for receiving 

said Crude Petroleum as it arrives at, the destination and has advised Carrier of such arrangements 

on or before the Nomination date. 

 

ITEM 45.         NOTICE OF ARRIVAL, DELIVERIES AND DEMURRAGE 

 

The obligation of the Carrier is to deliver the quantity of Crude Petroleum to be transported, 

less deductions noted in Item No. 35 (GAUGING, TESTING AND DEDUCTIONS), at the specified 

destination. Such delivery may be made upon twenty-four (24) hours' notice to Shipper who shall 

accept and receive said Crude Petroleum from the Carrier with all possible dispatch into tanks or 

receptacles arranged for or provided by the Shipper. 

 

Commencing after the first seven o'clock a.m. notice after expiration of said 24-hour notice, Carrier 

shall assess a demurrage charge on any part of said Crude Petroleum offered for delivery and not 

taken by Shipper. The demurrage charge will be 50.0 cents per Barrel per day for each day of 

24 hours or fractional part thereof. 

 

After expiration of said 24-hour notice, Carrier's liability for loss, damage or delay with respect to 

Crude Petroleum offered for delivery but not taken by Shipper shall be that of a warehouseman 

only. If the Shipper is unable or refuses to receive said Crude Petroleum as it arrives at the specified 

destination, the Carrier reserves the right to make whatever arrangements for disposition of the Crude 

Petroleum it deems appropriate in order to clear its pipeline. Any additional expenses incurred by the 

Carrier in making such arrangements shall be borne by the Shipper. 

 

ITEM 50.         MIXING IN TRANSIT 

 

Crude Petroleum will be accepted for transportation only on condition that it shall be subject to 

normal changes in general characteristics while in transit as may result from the mixture of such Crude 

Petroleum with other similar Crude Petroleum in the pipeline and/or tanks of Carrier or connecting 

carrier. Carrier will not be liable for variations of gravity or quality of Crude Petroleum occurring 

while in its custody and is under no obligation to deliver the identical Crude Petroleum as 

received. There shall be no adjustment for downgrading or upgrading of Crude Petroleum Tendered 

for transportation as a result of mixing in transit. 
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ITEM 55.         APPLICATION OF RATES AND CHARGES 

 

Crude Petroleum accepted for transportation shall be subject to the rates and charges in effect on the 

date of receipt of such Crude Petroleum by Carrier. Transportation and all other lawful charges 

will be collected on the basis of net quantities of Crude Petroleum delivered as determined in 

the manner provided in Item No. 35 (GAUGING, TESTING AND DEDUCTIONS). 

 

ITEM 65.         PAYMENT OF TRANSPORTATION AND OTHER CHARGES 

 

Shipper shall be responsible for payment of transportation and all other charges applicable to the 

shipment, and may be required, in a nondiscriminatory manner, to prepay such charges or furnish 

a guaranty of payment satisfactory to Carrier. Payments not received by Carrier in accordance with 

invoice terms shall be subject to a late charge equivalent to 125% of the prime rate as quoted by The 

Wall Street Journal, or the maximum rate allowed by Applicable Laws, whichever is less. Carrier shall 

have a lien on all Crude Petroleum accepted for transportation to cover payment of all charges, 

including demurrage and late charges and may refuse to make delivery of the Crude Petroleum until 

all charges have been paid. If said charges, or any part thereof, shall remain unpaid for thirty days 

after notice of readiness to deliver, the Carrier may sell the Crude Petroleum at public auction. Carrier 

shall have a lien on Crude Petroleum when there shall be failure to take the Crude Petroleum at the 

point of destination as provided in Item No. 45 (NOTICE OF ARRIVAL, DELIVERIES AND 

DEMURRAGE). Carrier shall have the right to sell said Crude Petroleum at public auction, for cash. 

The auction will be held between the hours often o'clock a.m. and four o'clock p.m. on any day not a 

weekend or legal holiday, and not less than twenty-four hours after the Shipper has been officially 

notified of the time and place of such sale and the quantity, general description, and location of the 

Crude Petroleum to be sold. Carrier may be a bidder and purchaser at such sale. Out of the proceeds of 

said sale, Carrier shall pay itself for all transportation, demurrage, and other lawful charges, expenses 

of notice, advertisement, sale and other necessary expenses, and expenses of caring for and 

maintaining the Crude Petroleum, and the balance shall be held for whomsoever may be lawfully 

entitled thereto after the auction. If the proceeds of said sale do not cover all expenses incurred by 

Carrier, the Shipper is liable to Carrier for any deficiency. 

 

When reasonable grounds for insecurity of payment or performance arise, or as otherwise required by 

a transportation services agreement, Carrier may demand from Shipper adequate assurance of 

performance. Adequate assurance means sufficient security in the form and for the term specified by 

Carrier, including, but not limited to, a standby, irrevocable letter of credit, a prepayment, or a 

guaranty by a creditworthy entity. 

 

ITEM 70.         LIABILITY OF CARRIER 

 

As a condition to Carrier's acceptance of Crude Petroleum under this tariff, each Shipper agrees to 

defend, indemnify and hold harmless Carrier against claims or actions for injury and/or death of 
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any and all persons whomever and for damage to property of or any other loss sustained by Carrier, 

Shipper, and/or any third party resulting from or arising out of (1) any breach of or failure to adhere 

to any provision of this tariff by Shipper, its agents, employees, or representatives or (2) the 

negligent act(s) or failure(s) to act of Shipper, its agents, employees or representatives in connection 

with delivery or receipt of Crude Petroleum. 

 

No waiver by either Party of any default by the other in the performance of any provision, condition, 

or requirement in this tariff will be deemed to be a waiver of, or in any manner release the other Party 

from, performance of any other provision, condition, or requirement in this tariff, nor be deemed to be 

a waiver of, or in any manner release the other Party from, future performance of the same provision, 

condition, or requirement; nor will any delay or omission of either Party to exercise any right under 

this tariff in any manner impair the exercise of any such right or like right accruing to it thereafter. 

 

Shipper will pay or cause to be paid, and agrees to indemnify and hold harmless Carrier from and 

against the payment of, all excise, gross production, severance, sales, occupation, and all other taxes, 

charges, or impositions of any and every kind and character required by statute or by any 

governmental authority with respect to the Crude Petroleum and the handling thereof prior to and at 

receipt and then at and after delivery. Neither Party will be responsible or liable for any taxes or 

other statutory charges levied or assessed against the facilities or the other Party used for the purpose 

of carrying out the provisions of this tariff. Any Party entitled to an exemption from any such taxes or 

charges will furnish the other Party any necessary documentation thereof. 

 

Shipper will be solely responsible for the payment of all royalties, overriding royalties, bonus 

payments, production payments, payments for interests in production, or other similar payments due 

on production (collectively, “Royalties”) relating to the Crude Petroleum in accordance with the terms 

of the applicable oil and Gas leases, Applicable Laws and other instruments affecting production of 

the Crude Petroleum. Shipper assumes full responsibility and liability for said payments, and 

hereby agrees to indemnify, defend, and hold Carrier and its Affiliates harmless from any and all 

liability or loss of any kind or character incident to the payment of Royalties. 

 

The Shipper shall be liable for the payment of gathering and transportation charges, fees, and other 

lawful charges accruing to or due Carrier by Shipper, including but not limited to, penalties, 

interest and late payment charges on Crude Petroleum delivered by Carrier. All accrued charges are 

due on delivery of Crude Petroleum by Carrier. Carrier may, at its option, require Shipper to pay all 

such charges and fees in advance or to provide an irrevocable letter of credit satisfactory to Carrier. 

 

The Carrier while in possession of any of the Crude Petroleum herein described shall not be liable for 

any loss thereof, damage thereto, or delay, caused by: fire, storm, flood, epidemics, Act of God, 

terrorism, vandalism, criminal acts, landslides, land collapses, riots, civil disorder, strikes, 

insurrection, rebellion, war, act of the public enemy, quarantine, the authority of law, requisition or 

necessity of the Government of the United States in time of war, default of Shipper or Owner, 

earthquakes, sinkholes, or from any other cause not due to the negligence of Carrier and in no 

event shall Carrier be liable to Shipper for consequential, incidental or exemplary damages to 

Shipper. In case of loss of Crude Petroleum in a segregated shipment, the Shipper thereof shall 

bear the entire loss, damage, or delay that occurs. In case of loss of Crude Petroleum that is not in 

a segregated shipment, each Shipper of the grade of Crude Petroleum so lost shall share such loss 
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in the proportion that the amount of such grade of Crude Petroleum then in the custody of Carrier for 

the account of such Shipper bears to the total amount of such grade of Crude Petroleum then in the 

custody of Carrier in such System. 

 

Carrier will be obligated to deliver only that portion of a Crude Petroleum shipment remaining 

after deducting such loss. Transportation charges will be made only on quantities of Crude Petroleum 

delivered. 

 

If Crude Petroleum is lost in transit, while in the custody of Carrier, due to causes other than 

those described in the first paragraph of this Item No. 70, Carrier may obtain and deliver to Shipper 

other Crude Petroleum of the same quantity and grade as that which was lost, but Carrier shall not be 

obligated to do so. In the alternative, Carrier may compensate Shipper for such loss in money. If 

Carrier compensates Shipper for such loss in money, the price per Barrel shall be determined as of the 

date of the loss based on the value of the lost Crude Petroleum. 

 

EXCEPT AS MAY BE PROVIDED IN A TRANSPORTATION SERVICES 

AGREEMENT, REGARDLESS OF CAUSE, IRRESPECTIVE OF WHETHER 

FORESEEABLE, CARRIER WILL NOT BE LIABLE TO A SHIPPER FOR 

LOSS OF PRODUCTION, LOSS OF USE, LOSS FROM BUSINESS 

INTERRUPTION, LOSS OF PROFIT OR ANTICIPATED PROFIT, LOSS OF 

REVENUE, LOSS OF BUSINESS, LOSS OF GOODWILL OR REPUTATION, 

OR WASTED EXPENDITURE, OR FOR FINES OR PENALTIES, OR FOR 

ANY INCIDENTAL, INDIRECT, SPECIAL, CONSEQUENTIAL, 

EXEMPLARY, OR PUNITIVE COST, EXPENSE, LOSS, OR DAMAGE OF 

ANY KIND ARISING OUT OF OR RELATING TO THIS TARIFF, ANY OF 

THE TRANSACTIONS CONTEMPLATED BY THIS TARIFF, OR ANY 

CONTRACT ENTERED INTO COVERING THE TRANSACTIONS 

CONTEMPLATED BY THIS TARIFF. 

 

ITEM 75.          WARRANTIES 

 

Shipper warrants that the Crude Petroleum Tendered to Carrier will conform to the specifications stated 

in Item No. 30 (QUALITY SPECIFICATIONS), will be merchantable, and will not be 

contaminated. Shipper will be liable to Carrier and/or other Shippers for any damage, including 

special, incidental, and consequential, arising from a breach of this warranty. The transportation of 

the Crude Petroleum will be refused or canceled if Carrier determines or is advised that the Crude 

Petroleum does not meet the requirements of these Rules and Regulations. 
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ITEM 80.         DUTY OF CARRIER 

 

Carrier shall not be required to transport Crude Petroleum except with reasonable diligence, 

considering the quality of the Crude Petroleum, the distance of transportation and other material 

elements. Carrier cannot commit to delivering Crude Petroleum to a particular destination, at a 

particular time. 

 

ITEM 85.         CLAIMS AND TIME FOR FILING 

 

As a condition precedent to recovery for loss, damage, or delay of shipments, claims must be filed 

in writing with the Carrier within nine (9) months after the delivery of the Crude Petroleum, or, in 

case of failure to make delivery, then within nine (9) months after a reasonable time for delivery 

has elapsed. Suits arising out of such claims must be instituted against Carrier within two (2) years 

from the time when the Carrier delivers, or Tenders delivery of the Crude Petroleum or, in case of 

failure to make or Tender delivery, within two (2) years after a reasonable time for delivery has 

elapsed. Where claims are not filed or suits are not instituted thereon in accordance with the 

foregoing provisions, Carrier will not be liable and such claims will not be paid. 

 

ITEM 90.         ADDITIVES 

 

Carrier reserves the right to approve, or reject the injection of corrosion inhibitors, viscosity or pour 

point depressants, drag reducing agents, or other such additives commonly used in crude pipeline 

operations in Crude Petroleum to be transported unless previously approved for use by Shipper. 

 

ITEM 95.         PIPEAGE OR OTHER CONTRACTS 

 

Separate pipeage and other contracts between Shipper and Carrier, in accordance with the applicable 

tariff and theses rules and regulations, may, in a non-discriminatory manner, be required before any 

duty of transportation by the Carrier shall arise. 

 

ITEM 100.       PRORATION OF PIPELINE CAPACITY 

 

Definitions utilized for this Item No.100 are as follows: 

 

Average Monthly Volume: means (a) with respect to a Historical Shipper, the average of such 

Historical Shipper's monthly volumes of Crude Petroleum transported during the Base Period, which 
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shall be calculated over the entire Base Period including any months for which no movements 

occurred; and (b) with respect to a Committed Non-Priority Joint Tariff Shipper, the greater of the 

average of monthly volumes actually shipped or the monthly average of such shipper’s Committed 

Volume for each month during the applicable Base Period; and (c) with respect to an Excess Shipper, 

the average of the Excess Volumes actually shipped for each month during the applicable Base Period.  

Base Period: a period of 12 consecutive months, excluding the month prior to System proration. 

Committed Non-Priority Joint Tariff Shipper: a Shipper that has signed a TSA in connection with the 

joint open season conducted by Carrier and Saddlehorn Pipeline Company, LLC (“Saddlehorn Pipeline”) 

and that commenced in November 2018 for non-firm Joint Tariff Rate service from Carrier’s Badger or 

Matador CDP Origin Points, located in Weld and Adams Counties, Colorado, to the Saddlehorn Pipeline 

terminal facility near Platteville, Colorado, and then to Saddlehorn Pipeline’s Destination Point in 

Cushing, Oklahoma. 

Committed Priority Shipper: a Shipper that has signed a TSA with Carrier in connection with 

Carrier’s open season held in December 2018 and September 2019, where such TSA contains an acreage 

dedication either with or without a minimum volume commitment for Priority Capacity. 

Committed Shipper: a Committed Priority Shipper or a Committed Non-Priority Joint Tariff Shipper. 

Committed Volume: The volume committed by a Shipper for transportation on Carrier's System as 

follows: (a) for a Committed Priority Shipper with a minimum volume commitment, the Committed 

Volume shall be the applicable Minimum Volume Commitment as specified in its TSA; (b) for a 

Committed Priority Shipper without a minimum volume commitment, the Committed Volume shall be 

the Firm Capacity identified in its TSA; and (c) for a Committed Non-Priority Joint Tariff Shipper, the 

Committed Volume shall be as specified in its TSA.   

New Shipper: a shipper that is not a Regular Shipper or a Committed Shipper. 

Excess Shipper:  a Committed Priority Shipper, solely with respect to its Excess Volumes.  

Excess Volumes: volumes nominated in a month by a Committed Priority Shipper in excess of its 

Committed Volume. 

Historical Shipper: a Shipper, other than a Committed Non-Priority Joint Tariff Shipper and a 

Committed Priority Shipper, that has shipments in at least 6 months in the Base Period. 

Priority Capacity: Capacity that is only subject to proration in the event of Force Majeure or an 

operational disruption and, for any month in which prorationing applies, shall equal 90% of System 

Capacity. 

Regular Shipper: (a) a Historical Shipper; and (b) a Committed Non-Priority Joint Tariff Shipper; and 

(c) an Excess Shipper.  

System Capacity: the total volume of Crude Petroleum that the System is capable of transporting 

under current conditions. 

TSA: A transportation service agreement executed by Shipper and Carrier (a) in connection with 

Carrier’s open seasons held in December 2018 and September 2019, where such TSA contains an 

acreage dedication either with or without a minimum volume commitment for Priority Capacity; or (b) 

in connection with the joint open season conducted by Carrier and Saddlehorn Pipeline that commenced 

in November 2018 for non-firm Joint Tariff Rate service from Carrier’s Badger or Matador CDP Origin 

Points, located in Adams and Weld Counties, Colorado, to the Saddlehorn Pipeline terminal facility near 

Platteville, Colorado, and then to Saddlehorn Pipeline’s Destination Point in Cushing, Oklahoma. 
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If the total volume of Crude Petroleum nominated is in excess of the System Capacity, Crude 

Petroleum will be apportioned for acceptance and transportation per the following manner: 

 

1. Up to 10% of System Capacity will be allocated among all New Shippers. When the 

Nominations made by New Shippers exceed ten percent (10%) of the available System 

Capacity, each New Shipper will receive a pro rata portion of the ten percent (10%) allocated 

to New Shippers (based upon nominated volumes). 

 

2. The Priority Capacity will be allocated first to Committed Priority Shippers so that each 

Committed Priority Shipper is allocated capacity in an amount equal to its Committed 

Volume. A Committed Priority Shipper that nominates Crude Petroleum in excess of its 

Committed Volume will be a Regular Shipper with respect to such excess volumes. 

 

3. The Committed Priority Shippers’ nominations shall be prorated only if the System Capacity is 

less than the aggregate Committed Volumes of all Committed Priority Shippers, in which case 

proration shall be based on each Committed Priority Shipper’s Committed Volume. 

 

4. Regular Shipper Capacity shall be calculated as the net of the System Capacity less the 

allocated capacity to New Shippers and Committed Priority Shippers.  All capacity not 

allocated to Committed Priority Shippers and New Shippers shall be allocated to Regular 

Shippers based on each Regular Shipper’s Average Monthly Volume. 

 

5. The “Proration Factor” for each Regular Shipper shall be equal to the quotient of (a) the 

Regular Shipper’s Average Monthly Volume at the time of allocation; divided by (b) the 

aggregate total of all Regular Shippers’ Average Monthly Volumes at the time of allocation.  

 

6. The capacity allocated to each Regular Shipper shall be equal to the lesser of the Regular 

Shipper’s: (a) monthly nomination; or (b) Proration Factor share of all Regular Shipper Capacity 

for such month. 

 

7. Any remaining System Capacity not allocated through the application of sections 1 through 6 

above, will be allocated on a pro rata basis among all Shippers having remaining unmet 

nominations. 

 

No Nominations shall be accepted beyond the amount that the nominating party has readily accessible 

for shipment. To penalize inflation of Shippers' Nominations, a Shipper's space allocation for the 

next proration month will be reduced by the amount of allocated throughput not Tendered in the 

calendar month under proration, unless due to Force Majeure. 
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ITEM 105.       STORAGE IN TRANSIT 

 

Storage services may, in a non-discriminatory manner, be provided by Carrier to Shippers as 

specifically stated in a tariff making reference to these rules and regulations. 

 

ITEM 110.       COMMODITY 

 

Carrier is engaged primarily in the transportation of Crude Petroleum and will not accept any 

other commodity for transportation under tariffs making reference hereto. 

 

ITEM 115.       CONNECTION REQUIREMENTS 

 

Connections to Carrier's System will only be considered if made by formal written notification to 

Carrier. All connections will be subject to design requirements necessary to protect the current and 

future safety, security, integrity and efficient operation of Carrier's pipeline(s) in accordance with 

generally accepted industry standards. Acceptance of any request for connection will be subject to 

compliance with governmental regulations. All connection costs shall be paid by the connecting party. 

 

ITEM 120.       ORIGINATION FACILITIES 

 

Crude Petroleum will be received at an Origin Point only from pipelines, tanks, or facilities that are 

provided by Shipper or Shipper’s designee, or a connecting carrier or connecting non-jurisdictional 

field gathering system. 
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