
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re: ) Case No. 10-50494
)

FAIR FINANCE COMPANY ) Chapter 7
)

Debtor. ) Chief Judge Marilyn Shea-Stonum
)

MOTION OF TRUSTEE TO APPROVE COMPROMISE 
WITH STEPHEN AND LINDA PLOPPER

Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance 

Company (the “Debtor”) in the above-captioned case, hereby moves for entry of an order, in 

substantially the form attached hereto as Exhibit A, approving the compromise of claims against 

defendants Stephen E. Plopper and Linda Plopper (the “Ploppers”) in adversary proceeding 

number 11-05048 pending before this Court for the reasons more fully set forth in the attached 

memorandum of law.  A proposed Order is attached to this Motion as Exhibit A.  The proposed 

Settlement Agreement, executed by the parties, is attached to this Motion as Exhibit B.

Date: March 30, 2011 Respectfully submitted,

/s/ David Proaño
Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proaño (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center
1900 East 9th Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile:  216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re: ) Case No. 10-50494
)

FAIR FINANCE COMPANY ) Chapter 7
)

Debtor. ) Chief Judge Marilyn Shea-Stonum
)

MEMORANDUM IN SUPPORT OF MOTION OF TRUSTEE TO APPROVE 
COMPROMISE WITH STEPHEN AND LINDA PLOPPER

In support of the Motion of Trustee to Approve Compromise With Stephen and Linda 

Plopper (the “Motion”),1 the Trustee states as follows:

Proposed Findings of Fact:

A. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334 and Rule 9019 of the Federal Rules of Bankruptcy Procedure.  This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue in this Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409.

B. By agreements executed as of June 13, 2010, the Debtor’s parent entities, Fair 

Holdings, Inc. (“Fair Holdings”) and DC Investments, LLC (“DCI”), each assigned to the

Trustee all of their respective right, title and interest in and to their respective property, 

including, among other things, all accounts and notes receivable (the “Assignments”), which 

was subsequently approved by the Bankruptcy Court on June 16, 2010.

C. As a result of the Assignments and the order approving the Assignments, the Trustee 

has the right to enforce the Ploppers’ obligations to DCI and to pursue DCI’s claims against the 

Ploppers for the benefit of the Debtor’s estate and its creditors.

D. On or about October 31, 2003, DCI loaned $250,000.00 to the Ploppers (the “Loan”).

1 Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion.
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In consideration for the Loan, on or about November 1, 2003, the Ploppers executed a 

Promissory Note in favor of DCI in the original principal amount of $250,000.00 (the 

“Promissory Note”), a copy of which is attached to as Exhibit A to the Settlement Agreement 

attached hereto.

E. On or about October 8, 2004, the Ploppers and DCI executed a “First Amendment to 

Promissory Note” by which the maturity date of the Promissory Note was extended to November 

1, 2006 (the “First Amendment to Promissory Note”), a copy of which is attached as Exhibit B 

to the Settlement Agreement attached hereto.

F. Under the terms of the First Amendment to Promissory Note, the entire outstanding 

principal balance of the Promissory Note, together with accrued interest, was due and payable on 

or before November 1, 2006. 

G. In order to secure the indebtedness evidenced by the Promissory Note, on or about 

October 8, 2004, the Ploppers executed a mortgage in favor of DCI on real property located at 

1205 East 126th Street, Carmel, Indiana 46033 (the “Mortgage”), a copy of which is attached as 

Exhibit C to the Settlement Agreement attached hereto.

H. On February 11, 2011, the Trustee filed a complaint against the Ploppers in an 

adversary proceeding before this Court under case number 11-05048 (the “Litigation”), alleging 

that the Ploppers defaulted under the terms of the Promissory Note, by, among other things, 

failing to repay the entire indebtedness due under the Promissory Note by the maturity date and 

by failing to make the monthly interest payments required under the terms of the Promissory 

Note.

I. The Trustee and the Ploppers have reached a compromise with respect to the amounts 

due under the Promissory Note (the “Settlement”) on the terms and conditions set forth in the 
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Settlement Agreement attached hereto as Exhibit B (the “Settlement Agreement”).  As 

described more particularly in the Settlement Agreement, the Ploppers have agreed to pay the 

Trustee $370,999.96 in exchange for a cancellation of the Promissory Note and Mortgage and 

dismissal of this Litigation.

Proposed Conclusions of Law:

A. Rule 9019(a) of the Federal Rules of Bankruptcy Procedure provides that “[o]n 

motion by the trustee and after notice and a hearing, the court may approve a compromise or 

settlement.”

B. Compromises are favored in bankruptcy cases. In re Leeway Holding Co., 120 B.R. 

881, 891 (Bankr. S.D. Ohio 1990).  The decision to approve a settlement or compromise lies 

within the discretion of the Court and is warranted where the settlement is found to be reasonable 

and fair in light of the particular circumstances of the case. Protective Comm. for Independent 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson (In re TMT Trailer Ferry, Inc.), 390 U.S. 

414, 424-25 (1968).

C. In determining whether a settlement is reasonable, a court should consider the 

following factors: (1) the probability of success in litigation; (2) the difficulty in collecting any 

judgment which may be obtained; (3) the complexity of the litigation involved, and the expense, 

inconvenience, and delay necessarily attendant to it; and (4) the interests of creditors and equity 

holders and a proper deference to their reasonable views of the settlement. See In re Martin, 91 

F.3d 389, 393 (3d Cir. 1996); In re Swallen’s, Inc., 210 B.R. 128 (Bankr. S.D. Ohio 1997).

Bankruptcy courts should approve a proposed settlement unless it “fall[s] below the lowest point 

in the range of reasonableness.” In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), cert.

denied, 464 U.S. 822 (1983).
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D. Accordingly, courts generally give considerable deference to a trustee’s 

recommendation of a proposed compromise and settlement. See Rivercity v. Herpel (In re 

Jackson Brewing Co.), 624 F.2d 599, 604 (5th Cir. 1980). Indeed, the Court should give weight 

to a trustee’s informed judgment that a compromise is fair and equitable to the estate. See

International Distrib. Centers, Inc., 103 B.R. 420, 423 (S.D.N.Y. 1989).

E. The Trustee respectfully submits that the compromise to be achieved by the proposed 

Settlement satisfies the standards for approval and as such should be approved under Rule 9019.

F. The proposed Settlement is reasonable and in the best interests of the estate and 

creditors.  As set forth in the Settlement Agreement attached hereto as Exhibit B, the Settlement 

provides for full payment by the Ploppers of the sums due and owing to the Trustee under the 

Promissory Note.  The Trustee, therefore, seeks only to compromise his claims for attorney fees.

The Trustee’s attorney fees, to date, are limited to amounts spent investigating the claims, 

preparing the complaint, and negotiating the Settlement.  The possible benefit to the estate and 

creditors of collecting the Trustee’s attorney fees through the Litigation is outweighed by the 

inconvenience, delay, and uncertainty associated with the Litigation, in addition to the expense 

and uncertainty of collection if the Trustee were required to proceed to judgment on his claims.

G. Having provided notice of the Motion to (a) the Office of the United States Trustee, 

(b) counsel to the Petitioning Creditors, (c) Stephen Plopper, (d) Linda Plopper, and (e) all 

parties who have requested notice, the Trustee requests and submits that, under the 

circumstances, no other or further notice need be given.

WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in 

substantially the form attached hereto as Exhibit A, (i) granting the Motion; (ii) approving the 

compromise on the terms set forth in the Settlement Agreement; and (iii) authorizing and 
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directing the parties to take all actions necessary or incidental to performance under the 

Settlement Agreement.

Date: March 30, 2011 Respectfully submitted,

/s/ David Proaño
Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proaño (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center
1900 East 9th Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile:  216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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EXHIBIT A
PROPOSED ORDER
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

In re: ) Case No. 10-50494
)

FAIR FINANCE COMPANY ) Chapter 7
)

Debtor. ) Chief Judge Marilyn Shea-Stonum
)

ORDER APPROVING COMPROMISE OF CLAIMS BY THE TRUSTEE 
AGAINST STEPHEN AND LINDA PLOPPER

This matter having been presented to the Court upon the Motion of Trustee to Approve 

Compromise With Stephen and Linda Plopper (the “Motion”),1 and upon the Memorandum of 

Law In Support of the Motion; and the Court having considered the Motion, and it appearing that 

the Settlement is in the best interest of the Debtor’s estate and creditors, and after due 

deliberation and consideration of the facts and circumstances therein: 

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion is GRANTED in its entirety.

2. The notice of the Motion was adequate and sufficient under the circumstances.

1 Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion and the 
Memorandum of Law in Support of the Motion.
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3. The Settlement is hereby approved in accordance with the terms and conditions set 

forth in the Settlement Agreement attached to the Motion.

4. The parties are hereby authorized and directed, without further order of this Court, to 

take all actions necessary or incidental to performance under the Settlement Agreement and to 

implement and effectuate this Order.

IT IS SO ORDERED.

###

Submitted by,

/s/ David Proaño
Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proaño (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center
1900 East 9th Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile:  216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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EXHIBIT B
SETTLEMENT AGREEMENT
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CERTIFICATE OF SERVICE

A copy of the foregoing has been served via ECF or regular, U.S. Mail, on March 30, 

2011, on the attached service list.

/s/ David Proaño
David Proaño
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SERVICE LIST

Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive e-mail notice/service for this 
case.

• Brian A Bash  BBash@bakerlaw.com 
• Kelly Burgan  kburgan@bakerlaw.com 
• Anthony J. Cespedes  ajc1253@yahoo.com 
• Adam D. Cornett  acornett@taftlaw.com, cmillner@taftlaw.com;docket@taftlaw.com 
• Breaden M Douthett  bdouthett@bakerlaw.com, krossiter@bakerlaw.com 
• J Douglas Drushal  ddrushal@ccj.com 
• Joseph Esmont  jesmont@bakerlaw.com, joe.esmont@gmail.com
• Leon Friedberg  lfriedberg@cpmlaw.com, 

rswoager@cpmlaw.com;squinn@cpmlaw.com
• H Ritchey Hollenbaugh  hrh@cpmlaw.com, rms@cpmlaw.com;slq@cpmlaw.com 
• Cynthia A Jeffrey  ecfndoh@reimerlaw.com, RACJ.ecfndoh@yahoo.com 
• Stuart A. Laven  slaven@beneschlaw.com, 

docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com
• Trish D. Lazich  trish.lazich@ohioattorneygeneral.gov, 

angelique.seals@ohioattorneygeneral.gov
• Scott B. Lepene  slepene@beneschlaw.com, 

docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com
• David A Looney  attorney@bright.net 
• Grant A Mason  gamason@millermast.com 
• Matthew H Matheney  mmatheney@frantzward.com, dlbeatrice@frantzward.com 
• Shorain L. McGhee  shorain.mcghee@sbcglobal.net
• David P. Meyer  dmeyer@dmlaws.com, docket@dmlaws.com 
• David Polan Meyer  dmeyer@dmlaws.com 
• Michael J Moran  moranecf@yahoo.com 
• David A Mucklow  davidamucklow@yahoo.com 
• Mark A Phillips  mphillips@beneschlaw.com, 

docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com
• Timothy Paul Piatt  tppiatt@mgplaborlaw.com 
• Clinton E. Preslan  ndohbky@jbandr.com 
• David F. Proano  dproano@bakerlaw.com 
• Stephen J Pruneski  spruneski@rlbllp.com 
• Vance P Truman  medinaatty@yahoo.com, medinaatty@gmail.com 
• United States Trustee  (Registered address)@usdoj.gov 
• Nancy A Valentine  navalentine@hahnlaw.com, hlpcr@hahnlaw.com 
• Wayne County Litigants  ddrushal@ccj.com
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Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case 
(who therefore require manual noticing/service). 

Emily S. Donahue
Jackson Walker L.L.P.
901 Main Street, Suite 6000
Dallas, TX  75202

Eric W. Sleeper
Barton Barton & Plotkin LLP
420 Lexington Avenue
New York, NY  10170

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH  44219

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN  46037

Charles R. Dyas, Jr.
Barnes & Thornburg LLP
Fifth Third Center
21 East State Street, Suite 1850
Columbus, OH  43215

Robert Hanlon
Eileen Hanlon
P.O. Box 42
State Route 43
Mogadore, OH  44260

Leon Friedberg
Dennis J. Concilla
Carl A. Aveni
H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street
Columbus, OH  43215

John McCauley, Esq. 
J. Richard Kiefer, Esq.
Bingham McHale LLP
2700 Market Tower
10 West Market Street
Indianapolis, IN  46204

Robert Boote
Ballard Shahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Tobey Daluz
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman
Ballard Spahr LLP
919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe
Baker & Daniels LLP
600 E. 96th Street, Suite 600
Indianapolis, IN 46240

Michael V. Demczyk
12370 Cleveland Avenue, NW
P.O. Box 867
Uniontown, OH  44685

Supplemental Service List

Linda Plopper
1205 East 126th Street
Carmel, IN  46033

Stephen E. Plopper
1205 East 126th Street
Carmel, IN  46033
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