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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
In re: ) Case No. 10-50494
FAIR FINANCE COMPANY % Chapter 7
Debtor. ; Chief Judge Marilyn Shea-Stonum
)

MOTION OF TRUSTEE TO APPROVE COMPROMISE

WITH STEPHEN AND LINDA PLOPPER

Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance

Company (the “Debtor”) in the above-captioned case, hereby moves for entry of an order, in

substantially the form attached hereto as Exhibit A, approving the compromise of claims against

defendants Stephen E. Plopper and Linda Plopper (the “Ploppers”) in adversary proceeding

number 11-05048 pending before this Court for the reasons more fully set forth in the attached

memorandum of law. A proposed Order is attached to this Motion as Exhibit A. The proposed

Settlement Agreement, executed by the parties, is attached to this Motion as Exhibit B.

Date: March 30, 2011

10-50494-mss

Doc 348 FILED 03/30/11

Respectfully submitted,

/s/ David Proaiio

Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proaiio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
In re: ) Case No. 10-50494
FAIR FINANCE COMPANY % Chapter 7
Debtor. ; Chief Judge Marilyn Shea-Stonum
)

MEMORANDUM IN SUPPORT OF MOTION OF TRUSTEE TO APPROVE
COMPROMISE WITH STEPHEN AND LINDA PLOPPER

In support of the Motion of Trustee to Approve Compromise With Stephen and Linda
Plopper (the “Motion™),' the Trustee states as follows:

Proposed Findings of Fact:

A. This Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and
1334 and Rule 9019 of the Federal Rules of Bankruptcy Procedure. This matter is a core
proceeding pursuant to 28 U.S.C. § 157(b). Venue in this Court is proper pursuant to 28 U.S.C.
§§ 1408 and 14009.

B. By agreements executed as of June 13, 2010, the Debtor’s parent entities, Fair
Holdings, Inc. (“Fair Holdings”) and DC Investments, LLC (“DCI”), each assigned to the
Trustee all of their respective right, title and interest in and to their respective property,
including, among other things, all accounts and notes receivable (the “Assignments’), which
was subsequently approved by the Bankruptcy Court on June 16, 2010.

C. As aresult of the Assignments and the order approving the Assignments, the Trustee
has the right to enforce the Ploppers’ obligations to DCI and to pursue DCI’s claims against the
Ploppers for the benefit of the Debtor’s estate and its creditors.

D.  On or about October 31, 2003, DCI loaned $250,000.00 to the Ploppers (the “Loan”).

" Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion.
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In consideration for the Loan, on or about November 1, 2003, the Ploppers executed a
Promissory Note in favor of DCI in the original principal amount of $250,000.00 (the
“Promissory Note”), a copy of which is attached to as Exhibit A to the Settlement Agreement
attached hereto.

E.  On or about October 8, 2004, the Ploppers and DCI executed a “First Amendment to
Promissory Note” by which the maturity date of the Promissory Note was extended to November
1, 2006 (the “First Amendment to Promissory Note”), a copy of which is attached as Exhibit B
to the Settlement Agreement attached hereto.

F.  Under the terms of the First Amendment to Promissory Note, the entire outstanding
principal balance of the Promissory Note, together with accrued interest, was due and payable on
or before November 1, 2006.

G. In order to secure the indebtedness evidenced by the Promissory Note, on or about
October 8, 2004, the Ploppers executed a mortgage in favor of DCI on real property located at
1205 East 126th Street, Carmel, Indiana 46033 (the “Mortgage”), a copy of which is attached as
Exhibit C to the Settlement Agreement attached hereto.

H. On February 11, 2011, the Trustee filed a complaint against the Ploppers in an
adversary proceeding before this Court under case number 11-05048 (the “Litigation”), alleging
that the Ploppers defaulted under the terms of the Promissory Note, by, among other things,
failing to repay the entire indebtedness due under the Promissory Note by the maturity date and
by failing to make the monthly interest payments required under the terms of the Promissory
Note.

I.  The Trustee and the Ploppers have reached a compromise with respect to the amounts

due under the Promissory Note (the “Settlement”) on the terms and conditions set forth in the
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Settlement Agreement attached hereto as Exhibit B (the “Settlement Agreement”). As
described more particularly in the Settlement Agreement, the Ploppers have agreed to pay the
Trustee $370,999.96 in exchange for a cancellation of the Promissory Note and Mortgage and
dismissal of this Litigation.

Proposed Conclusions of Law:

A. Rule 9019(a) of the Federal Rules of Bankruptcy Procedure provides that “[o]n
motion by the trustee and after notice and a hearing, the court may approve a compromise or
settlement.”

B. Compromises are favored in bankruptcy cases. In re Leeway Holding Co., 120 B.R.
881, 891 (Bankr. S.D. Ohio 1990). The decision to approve a settlement or compromise lies
within the discretion of the Court and is warranted where the settlement is found to be reasonable
and fair in light of the particular circumstances of the case. Protective Comm. for Independent
Stockholders of TMT Trailer Ferry, Inc. v. Anderson (In re TMT Trailer Ferry, Inc.), 390 U.S.
414, 424-25 (1968).

C. In determining whether a settlement is reasonable, a court should consider the
following factors: (1) the probability of success in litigation; (2) the difficulty in collecting any
judgment which may be obtained; (3) the complexity of the litigation involved, and the expense,
inconvenience, and delay necessarily attendant to it; and (4) the interests of creditors and equity
holders and a proper deference to their reasonable views of the settlement. See In re Martin, 91
F.3d 389, 393 (3d Cir. 1996); In re Swallen’s, Inc., 210 B.R. 128 (Bankr. S.D. Ohio 1997).
Bankruptcy courts should approve a proposed settlement unless it “fall[s] below the lowest point
in the range of reasonableness.” In re W.T. Grant Co., 699 F.2d 599, 608 (2d Cir. 1983), cert.

denied, 464 U.S. 822 (1983).
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D. Accordingly, courts generally give considerable deference to a trustee’s
recommendation of a proposed compromise and settlement. See Rivercity v. Herpel (In re
Jackson Brewing Co.), 624 F.2d 599, 604 (5th Cir. 1980). Indeed, the Court should give weight
to a trustee’s informed judgment that a compromise is fair and equitable to the estate. See
International Distrib. Centers, Inc., 103 B.R. 420, 423 (S.D.N.Y. 1989).

E. The Trustee respectfully submits that the compromise to be achieved by the proposed
Settlement satisfies the standards for approval and as such should be approved under Rule 9019.

F. The proposed Settlement is reasonable and in the best interests of the estate and
creditors. As set forth in the Settlement Agreement attached hereto as Exhibit B, the Settlement
provides for full payment by the Ploppers of the sums due and owing to the Trustee under the
Promissory Note. The Trustee, therefore, seeks only to compromise his claims for attorney fees.
The Trustee’s attorney fees, to date, are limited to amounts spent investigating the claims,
preparing the complaint, and negotiating the Settlement. The possible benefit to the estate and
creditors of collecting the Trustee’s attorney fees through the Litigation is outweighed by the
inconvenience, delay, and uncertainty associated with the Litigation, in addition to the expense
and uncertainty of collection if the Trustee were required to proceed to judgment on his claims.

G. Having provided notice of the Motion to (a) the Office of the United States Trustee,
(b) counsel to the Petitioning Creditors, (c) Stephen Plopper, (d) Linda Plopper, and (e) all
parties who have requested notice, the Trustee requests and submits that, under the
circumstances, no other or further notice need be given.

WHEREFORE, the Trustee respectfully requests that this Court enter an Order, in
substantially the form attached hereto as Exhibit A, (i) granting the Motion; (ii) approving the

compromise on the terms set forth in the Settlement Agreement; and (iii) authorizing and
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directing the parties to take all actions necessary or incidental to performance under the

Settlement Agreement.
Date: March 30, 2011 Respectfully submitted,

/s/ David Proaiio

Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proaiio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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EXHIBIT A
PROPOSED ORDER
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
In re: ) Case No. 10-50494
FAIR FINANCE COMPANY ; Chapter 7
Debtor. ; Chief Judge Marilyn Shea-Stonum
)

ORDER APPROVING COMPROMISE OF CLAIMS BY THE TRUSTEE
AGAINST STEPHEN AND LINDA PLOPPER

This matter having been presented to the Court upon the Motion of Trustee to Approve
Compromise With Stephen and Linda Plopper (the “Motion”),' and upon the Memorandum of
Law In Support of the Motion; and the Court having considered the Motion, and it appearing that
the Settlement is in the best interest of the Debtor’s estate and creditors, and after due
deliberation and consideration of the facts and circumstances therein:

It is hereby ORDERED, ADJUDGED, AND DECREED as follows:

1. The Motion is GRANTED in its entirety.

2. The notice of the Motion was adequate and sufficient under the circumstances.

" Terms capitalized but not defined herein shall have the meanings ascribed to them in the Motion and the
Memorandum of Law in Support of the Motion.
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3. The Settlement is hereby approved in accordance with the terms and conditions set

forth in the Settlement Agreement attached to the Motion.

4.  The parties are hereby authorized and directed, without further order of this Court, to

take all actions necessary or incidental to performance under the Settlement Agreement and to

implement and effectuate this Order.

IT IS SO ORDERED.

Submitted by,

/s/ David Proaiio

Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
BAKER & HOSTETLER LLP
PNC Center

1900 East 9" Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com
kburgan@bakerlaw.com
dproano@bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee
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EXHIBIT B
SETTLEMENT AGREEMENT
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (the “Settlement Agreement”) is made and entered into
this )5 day of March, 2011, by and between Brian A. Bash, in his capacity as the Chapter 7 Trustee
(the “Trustee”) for Fair Finance Company (the “Debtor”) in a Chapter 7 Bankruptcy Proceeding
pending in the United States Bankruptcy Court for the Northern District of Ohio (the “Bankruptcy
Court”) as case number 10-50494 (the “Bankruptey Case”), Stephen E. Plopper, an individual with a
place of residence at 1205 East 126th Street, Carmel, Indiana 46033, and Linda Plopper, an individual
with a place of residence at 1205 East 126th Street, Carmel, Indiana 46033 (Stephen Plopper and Linda
Plopper hereinafter referred to as the “Ploppers”).

WHEREAS, by agreements executed as of June 13, 2010, the Debtor’s parent entities, Fair
Holdings, Inc. (“Fair Holdings”) and DC Investments, LLC (“DCI”), each assigned to the Trustee all
of their respective right, title and interest in and to their respective property, including, among other
things, all accounts and notes receivable (the “Assignments™), which was subsequently approved by
the Bankruptcy Court on June 16, 2010; and

WHEREAS, as a result of the Assignments and the order approving the Assignments, the Trustee
has the right to enforce the Ploppers’ obligations to DCI and to pursue DCI’s claims against the
Ploppers for the benefit of the Debtor’s estate and its creditors; and

WHEREAS, on or about October 31, 2003, DCI loaned $250,000.00 to the Ploppers (the
“Loan”); and

WHEREAS, in consideration for the Loan, on or about November 1, 2003, the Ploppers executed
a Promissory Note in favor of DCI in the original principal amount of $250,000.00 (the “Promissory
Note”), a copy of which is attached to this Settlement Agreement as Exhibit A; and

WHEREAS, on or about October 8, 2004, the Ploppers and DCI executed a “First Amendment to
Promissory Note” by which the maturity date of the Promissory Note was extended to November 1,
2006 (the “First Amendment to Promissory Note™), a copy of which is attached to this Settlement
Agreement as Exhibit B; and

WHEREAS, under the terms of the First Amendment to Promissory Note, the entire outstanding
principal balance of the Promissory Note, together with accrued interest, was due and payable on or
before November 1, 2006; and

WHEREAS, in order to secure the indebtedness evidenced by the Promissory Note, on or about
October 8, 2004, the Ploppers executed a mortgage in favor of DCI on real property located at 1205
East 126th Street, Carmel, Indiana 46033 (the “Mortgage™), a copy of which is attached to this
Settlement Agreement as Exhibit C; and

WHEREAS, on February 11, 2011, the Trustee filed a complaint against the Ploppers in an
adversary proceeding in the United States Bankruptcy Court for the Northern District of Ohio, under

case number 11-05048-mss (the “Litigation™), alleging that the Ploppers defaulted under the terms of
the Promissory Note, by, among other things, failing to repay the entire indebtedness due under the

SETTLEMENT AGREEMENT Page 1 of 9
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Promissory Note by the maturity date and by failing to make the monthly interest payments required
under the terms of the Promissory Note; and

WHEREAS, the parties desire to enter into this Settlement Agreement in order to provide for
certain payment in full settlement and discharge of the claims that the Trustee has against asserted
against the Ploppers in the Litigation regarding the Promissory Note, among other terms.

NOW, THEREFORE, in consideration of the covenants set forth herein, and for other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
undersigned agree as follows:

1. Settlement Sum. Within seven (7) calendar days of the full execution of this
Settlement Agreement, the Ploppers shall deliver a certified check in the amount of
$370,999.96 (the “Settlement Sum”) made payable to “Brian A. Bash, Trustee for Fair
Finance Company” to Kelly Burgan, Baker & Hostetler LLP, 1900 East 9™ Street, Suite
3200, Cleveland, Ohio 44114. The Trustee shall deposit the Settlement Sum into an
appropriate trust account pending the approval by the Bankruptcy Court of this
Settlement Agreement.

2. Effectiveness upon Bankruptcy Court Approval. Within seven (7) calendar days of
the timely receipt by the Trustee of the Settlement Sum in accordance with paragraph 1
of this Settlement Agreement, the Trustee shall file an appropriate motion with the
Bankruptcy Court in the Litigation for authority to compromise the claims in the
Litigation on the terms set forth in this Settlement Agreement. This Settlement
Agreement shall become effective only upon entry of an order by the Bankruptcy Court
approving the compromise on the terms set forth in this Settlement Agreement (the
“Compromise Order”). The parties agree that the United States Bankruptcy Court for
the Northern District of Ohio has jurisdiction over any disputes arising out of this
Settlement Agreement, including, without limitation, disputes regarding its
enforcement, construction and interpretation.

3. Mutual Release. The following mutual releases shall be effective only upon the timely
receipt of the full Settlement Sum as set forth in Paragraph 1 of this Settlement
Agreement and the entry of the Compromise Order approving this Settlement
Agreement as set forth in Paragraph 2 of this Settlement Agreement:

(a) Release by the Trustee of the Ploppers: Except for claims arising out of this
Settlement Agreement, the Trustee and his assigns, successors, employees,
attorneys and agents (the “Trustee Releasing Parties”), hereby fully, finally and
forever release, acquit and discharge the Ploppers and their assigns, successors,
employees, attorneys, affiliates, subsidiaries and agents (the “Ploppers Released
Parties”) from any and all claims, demands, obligations, judgments, actions,
causes of action and/or liabilities for injuries, losses, damages and/or
compensation of any nature, kind or description whatsoever, known or unknown,
foreseen or unforeseen, which the Trustee Releasing Parties ever had, now have,
or may have against the Ploppers Released Parties arising from or relating to the
Loan, the Promissory Note, the First Amendment to Promissory Note, and the

SETTLEMENT AGREEMENT Page 2 of 9
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Mortgage. This release includes only those claims, demands, obligations,
judgments, actions, causes of action and/or liabilities arising from the Loan, the
Promissory Note, the First Amendment to Promissory Note, and/or the
Mortgage.

(b) Release by the Ploppers of the Trustee: Except for claims arising out of this
Settlement Agreement, the Ploppers and their assigns, successors, employees,
attorneys, affiliates, subsidiaries and agents (the “Ploppers Releasing Parties”),
hereby fully, finally and forever releases, acquits and discharges the Trustee and
his assigns, successors, employees, attorneys and agents (the “Trustee Released
Parties”) from any and all claims, demands, obligations, judgments, actions,
causes of action and/or liabilities for injuries, losses, damages and/or
compensation of any nature, kind or description whatsoever, known or unknown,
foreseen or unforeseen, which the Ploppers Releasing Parties ever had, now
have, or may have against the Trustee Released Parties arising from or relating
to the Loan, the Promissory Note, the First Amendment to Promissory Note, and
the Mortgage. This release includes only those claims, demands, obligations,
judgments, actions, causes of action and/or liabilities arising from the Loan, the
Promissory Note, the First Amendment to Promissory Note, and/or the
Mortgage.

4. Dismissal of Litigation. Within seven (7) calendar days of the entry of the
Compromise Order approving this Settlement Agreement as set forth in Paragraph 2 of
this Settlement Agreement, the Trustee shall file a notice in the Litigation, in
substantially the same form as the notice attached hereto as Exhibit D, which dismisses
with prejudice the claims asserted against the Ploppers in the Litigation.

5. Cancellation of Promissory Note and Release of Mortgage. Within seven (7)
calendar days of the full execution of this Settlement Agreement, the Ploppers shall
deliver to the Trustee the original copies of the Promissory Note and the First
Amendment to Promissory Note. Within seven (7) calendar days of the entry of the
Compromise Order approving this Settlement Agreement as set forth in Paragraph 2 of
this Settlement Agreement, the Trustee shall mark the Promissory Note and the First
Amendment to Promissory Note as “cancelled” and return the marked originals to the
Ploppers, further the Trustee shall show the Mortgage as “released” and return the
marked original or amarked confirmed copy to the Ploppers.

6. Representations by the Ploppers. To induce the Trustee to enter into this Settlement
Agreement, the Ploppers each acknowledge, represent, and warrant that (i) the sum of
$370,999.96 is due and owing by the Ploppers under the terms of the Promissory Note,
(ii) the Ploppers have not executed or entered into any other amendments to the
Promissory Note other than the First Amendment to Promissory Note, and (iii) the
Ploppers have received no money or funds from the Debtor, Fair Holdings and/or DCI
in connection with the Promissory Note or Mortgage other than the principal sum of
$250,000.00 loaned to the Ploppers by DCI on or about October 31, 2003. If any of
these representations is false, misleading or incorrect, the Trustee reserves the right to
set aside this Settlement Agreement and the releases herein by filing an appropriate

SETTLEMENT AGREEMENT Page 3 of 9
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motion with the Bankruptcy Court and the Trustee further reserves the right to reassert
any claims arising from the Promissory Note, the First Amendment to Promissory Note,
and/or the Mortgage.

7. Tolling Agreement. In the event this Settlement Agreement is vacated or set aside for
any reason, including, but not limited, for any of the reasons set forth in paragraph 6 of
this Settlement Agreement, the parties agree that all statutes of limitations applicable to
the claims raised by the Trustee in the Litigation shall be tolled from the date of this
Settlement Agreement and shall remain tolled for one hundred eighty (180) days from
the date on which the Settlement Agreement is vacated or set aside. Nothing in this
provision shall be construed as an acknowledgement by any party that the claims raised
in the Litigation have or have not been barred, or are about to be barred, by any
applicable statute of limitations.

8. Acknowledgment and Authority. The parties to this Settlement Agreement
acknowledge that each has read this Settlement Agreement and that the execution hereof
is not induced by any representation other than as expressly contained herein, that the
person executing this Settlement Agreement on behalf of the respective party has been
duly authorized to execute and deliver this Settlement Agreement and that this
Settlement Agreement is the legally binding obligation of such party.

9. Choice of Law. This Settlement Agreement shall be governed by the laws of the State
of Ohio as applicable to agreements made and to be performed in Ohio, without regard
to conflict of law principles.

10. Integration. This Settlement Agreement constitutes the entire agreement of the parties
with respect to the subject matter of this agreement and supersedes and extinguishes any
and all prior oral and/or written agreements between the parties concerning the subject
matter of this agreement.

11. Construction. No provision of this Settlement Agreement shall be interpreted or
construed against any party hereto because such party or its legal representative drafted
such provision. The terms of this Settlement Agreement are contractual and are not
mere recitals.

12. Survivability. If any provision of this Settlement Agreement is determined to be
unlawful, invalid or unenforceable for any reason, the remaining provisions shall
continue to be binding upon all the parties.

13. Successors, heirs _and assigns. This Settlement Agreement is binding on the
successors, heirs and assigns of the parties to this Agreement.

14. Counterparts. This Settlement Agreement may be executed in counterparts, each of
which shall be deemed an original regardless of the date of its execution and delivery.
All such counterparts together shall constitute one and the same document.

SETTLEMENT AGREEMENT Page 4 of 9
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IN WITNESS WHEREOF, the parties have executed this Settlement Agreement as of the date
set forth above.

Stephen E. Plopper

By:

Linda E. Plopper
By: %ﬂ/éﬁ/ 8 '),@%?WD
V/{ ¥ /

Brian A. Bash, as Trustee of the Fair Finance Company

) ‘ P -
By: /‘j{Zf .t [pertic

SETTLEMENT AGREEMENT Page 5 of 9
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EXHIBIT A
THE $250,000.00 PROMISSORY NOTE

SETTLEMENT AGREEMENT Page 6 of 9
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PROMISSORY NOTE

$250,000.00
Indianapolis, Indiana
November 1, 2003

FOR VALUE RECEIVED, the undersigned Stephen E. Plopper and Linda E. Plopper,
1205 E. 126™ Street, Carmel, IN 46033 (hereinafter referred to as "Maker"), jointly and
severally promises to pay to the order of DC Investments, LLC 111 Monument Circle, Ste. 4800,
Indianapolis, IN 46204 (hereinafter referred to as "Payee") and any successor holder(s) hereof
from time to time, (being hereinafter referred to as "Holder"), or at such other place as Holder
may designate to Maker in writing from time to time, the principal sum of Two Hundred Fifty
Thousand Dollars and no/100 ($250,000.00), together with simple interest thereon on so much
thereof as is from time to time outstanding and unpaid, at the rate hereinafter set forth, in lawful
money of the United States of America, which shall at the time of payment be legal tender in
payment of all debts and dues, public and private. Such principal and interest shall be paid in the
following manner, to-wit:

1.1 Installment Payments of Interest. The unpaid principal balance of this Note and
all accrued and unpaid interest thereon shall be due and payable November 1, 2004 (“Maturity
Date”). The interest due and payable on this Note shall be payable in equal monthly installments
in the amount of One Thousand Six Hundred Sixty-six and 66/100 Dollars ($1,666.66) on the
first day of each successive calendar month, beginning December 1, 2003, and continuing on the
first day of each calendar month thereafter until the Note Maturity Date, on which date the entire
unpaid principal balance of the Note shall be due and payable together with all accrued and
unpaid interest.

The unpaid principal balance from time to time of the Note shall bear interest from the
date hereof until the Note Maturity Date at a rate per annum equal to Eight percent (8%). After
the Note Maturity Date, interest on the unpaid principal balance of the Note will accrue at twelve
percent (12%) per annum. After the Note Maturity Date, interest which accrues on the unpaid
principal balance of the Note shall be payable as accrued and without demand.

1.2 Prepayment. This Note may be prepaid in whole or in part, without the prior
written consent of Holder, provided that any such prepayment shall be applied first to the
payment of interest accrued hereunder and then to the unpaid principal balance evidenced
hereby.

13 Default. It is hereby expressly agreed that should any Default occur in the
payment of principal or interest as stipulated above, or should any other Default occur under this
Note then in such event the indebtedness evidenced hereby, including all unpaid interest accrued
thereon, shall, at the option of Holder and without notice to Maker, at once become due and
payable and may be collected forthwith, whether or not there has been a prior demand for
payment and regardless of the stipulated Maturity Date. Time is of the essence of this Note.

So long as any default exists hereunder, regardless of whether or not there has been an
acceleration of the indebtedness evidenced hereby (whether by acceleration or otherwise),
interest shall accrue on the outstanding principal balance of this Note at a rate per annum equal
to Twelve percent (12%), or if such increased rate of interest may be collected from Maker under
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applicable law (the "Default Interest Rate"), then such Default Interest shall be immediately due
and payable. All such interest shall be paid at the time of and as a condition precedent to the
curing of any such Default should Holder, at its sole option, allow such Default to be cured.

The remedies of Holder under the terms of this Note, or at law or in equity, shall be
cumulative and concurrent, and may be pursued singly, successively or together in Holder's
discretion. In the event this Note, or any part hereof, is collected by or through an attorney-at-
law, Maker agrees to pay all costs of collection including, but not limited to, reasonable
attorney's fees.

1.4  No Waiver; Amendment. No failure to accelerate the debt evidenced hereby by
reason of default hereunder, acceptance of a partial or past due payment, or indulgences granted
from time to time shall be construed (i) as a novation of this Note or as a reinstatement of the
indebtedness evidenced hereby or as a waiver of such right of acceleration or of the right of
Holder thereafter to insist upon strict compliance with the terms of this Note, or (ii) to prevent
the exercise of such right of acceleration or any other right granted hereunder or by any
applicable laws; and Maker hereby expressly waives the benefit of any statute or rule of law or
equity now provided, or which may hereafter be provided, which would produce a result contrary
to or in conflict with the foregoing. No extension of the time for the payment of this Note or any
installment due hereunder, made by agreement with any person now or hereafter liable for the
payment of this Note, shall operate to release, discharge, modify, change or affect the original
liability of Maker under this Note, either in whole or in part unless Holder agrees otherwise in
writing. This Note may not be changed orally, but only by an agreement in writing signed by the
party against whom enforcement of any waiver, change, modification or discharge is sought.

1.5  Waivers. Presentment for payment, demand, protest and notice of demand,
protest and nonpayment and all other notices are hereby waived by Maker. Maker hereby further
waives and renounces, to the fullest extent permitted by law, all rights to the benefits of any
statute of limitations and any moratorium, reinstatement, marshalling, forbearance, valuation,
stay, extension, redemption, appraisement, exemption and homestead now or hereafter provided
by the Constitution and laws of the United States of America and of each state thereof, both as to
itself and in and to all of its property, real and personal, and against the enforcement and
collection of the obligations evidenced by this Note.

1.6  Unconditional Payment. Maker is and shall be obligated to pay principal, interest
and any and all other amounts which become payable hereunder absolutely and unconditionally
and without abatement, postponement, diminution or deduction and without any reduction for
counterclaim or setoff. In the event that at any time any payment received by Holder hereunder
shall be deemed by a court of competent jurisdiction to have been a voidable preference or
fraudulent conveyance under any bankruptcy, insolvency or other debtor relief law, then the
obligation to make such other payment shall survive any cancellation or satisfaction of this Note
or return thereof to Maker and shall not be discharged or satisfied with any prior payment thereof
or cancellation of this Note, but shall remain a valid and binding obligation enforceable in
accordance with the terms and provisions hereof, and such payment shall be immediately due
and payable upon demand.

1.7 Security. This Note is secured by a subordination mortgage on the principal
residence of Maker located at 1205 E. 126" Street, Carmel, IN 46033.

2
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1.8  Miscellaneous. This Note shall be interpreted, construed and enforced according
to the laws of the State of Indiana. The terms and provisions hereof shall be binding upon and
inure to the benefit of Maker and Holder and their respective heirs, executors, legal
representatives, successors-in-title and assigns, whether by voluntary action of the parties or by
operation of law. All personal pronouns used herein, whether used in the masculine or feminine
or neuter, shall include all other genders; the singular shall include the plural and vice versa.
Titles of paragraphs are for convenience only and in no way define, limit, amplify or describe the
scope or intent of any provisions hereof. Time is of the essence with respect to all provisions of
this Note.

IN WITNESS WHEREOF, Maker has executed this Note and is duly authorized
thereunto on the date first above written.

A

Stephen E/Plopper
LSS A #/,.-‘ﬁ_"" Y P
y /S ///‘4/' J*if__/ (&2 / L/.‘.L/t/_/
- Linda E. Plopper Y
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First Amendment to Promissory Note

THIS FIRST AMENDMENT TO PROMISSORY NOTE dated this 8 'é"‘aay of October,
2004, is by Stephen E. Plopper and Linda E. Plopper (“Maker”) and DC Investments, LLC
(“DCI”) an Indiana limited liability company. The parties agree as follows:

Recitals

WHEREAS, Borrow and DCI entered into that certain Promissory Note dated November
1, 2006 in the principal amount of $250,000.00 (“Note”);

WHEREAS, Maker has agreed to amend the Note in order to extend the Maturity Date
to November 1, 2006;

WHEREAS, DCI is willing to amend the Note subject to the terms herein and subject to
the amendment of the Note as herein provided;

NOW THEREFORE, in consideration of the premises, and the mutual promises herein
contained, the parties agree that the Note shall be, and hereby is, amended as provided herein and
the parties further agrees as follows:

1. Extended Maturity Date: Maker agrees to pay the balance due (principal and all
accrued interest) in full on or before November 1, 2006.

All other terms and conditions in the Note shall remain the same and shall continue in full
force and effect that are not specifically amended herein and shall continue during the amended
term of the Note without change.

IN WITNESS WHEREOF, Maker and DCI have caused this First Amendment to
Promissory Note to be executed personally and by its duly authorized Managing Member as of
the day first written above.

DCI Investments, LLC
/..--'"

Z Eﬁy/f/ \

’F'fﬁothy S. Durham, Managing Member /Q@
K /éﬁ%&t/

Stephen E. Plop(per

%/ﬂ/&( 7& o)

Linda E. Plopper
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REAL ESTATE MORTGAGE

Stephen E. Plopper and Linda E. Plopper, husband and wife (hereinafter referred to as
“Mortgagors”), hereby MORTGAGE AND WARRANT to DC Investments, LLC, an Indiana
limited liability company, Ste. 4800, 111 Monument Circle, Indianapolis, Indiana 46204
(hereinafter referred to as “Mortgagee”), their interest in and to a parcel of real estate located in
Hamilton County, Indiana, more particularly described in Exhibit A, attached hereto and made a
part hereof by reference (hereinafter referred to as the “Real Estate™), and all improvements now
or hereafter situated thereon or used in connection therewith, and all rights, privileges, interests,
easements, hereditaments, appurtenances now or hereafter thereunto belonging or anywise

appertaining, or appurtenant to the Real Estate (the “Improvements”), and the rents, issues,
income and profits of the Real Estate.

It is the intention of Mortgagors herein, and of this instrument, that the terms of the
Mortgage shall cover Mortgagors’ interest in and to the Real Estate.

Mortgagors also hereby assign to Mortgagee, as additional and collateral security for the
payment and performance of the Obligations (as hereinafter defined), all the rents, issues and
profits which may hereafter become due Mortgagor under or by virtue of any lease, sublease,
whether written or verbal, or any letting of, or any agreement for the use or occupancy of, any
part of the said Mortgaged Property, which may have been heretofore or hereafter made.

The interests of Mortgagee hereunder shall be held by Mortgagee and its successors and
assigns, subject, however, to the terms and conditions of this Mortgage and subject to those
encumbrances described in Exhibit B attached hereto and made a part hereof by reference (such
listed encumbrances collectively referred to as the “Permitted Encumbrances™).

ARTICLE [
SECURITY OF MORTGAGES

Section 1.01. Performance and Obligations Secured. This Mortgage is given to secure
(a) the performance by Mortgagors of the covenants and agreements contained in this Mortgage,
(b) the payment by Mortgagors of the indebtedness to Mortgagee, evidenced by a Promissory Note,
as amended, of even date herewith, in the total principal sum of Two Hundred Fifty Thousand
Dollars ($250,000.00), executed by Mortgagors and payable to the order of Mortgagee evidencing
the amount of the loan made by Mortgagee to Mortgagors (hereinafter the “Note”) and any and all
other indebtedness or obligations now or hereafter incurred or arising pursuant to the provisions of
the Note or this Mortgage, or such other indebtedness or obligation or any part of the same (all of
such indebtedness and obligations collectively referred to as the “Obligations™). This Mortgage

464406v1
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shall also secure any and all renewals or extensions of the whole or any part of the Obligations,
however evidenced, with interest at such lawful rate as may be agreed upon, and any such renewals
or extensions or any change in the terms or rate of interest shall not impair in any manner the
validity of or the priority of this Mortgage, nor release Mortgagors from liability for the
Obligations. Reference is hereby made to the Note, and all other Loan Documents as if set out here
at length and incorporated herein.

ARTICLE II
COVENANTS OF MORTGAGOR

Mortgagors covenant and agree with Mortgagee as follows:

Section 2.01. Covenants of Title. Mortgagors warrants that they are lawfully possessed
of the Real Estate and hold the fee simple title to the Real Estate, subject to no liens or
encumbrances except the Permitted Encumbrances.

Except as to after acquired property and improvements to be constructed, Mortgagors
warrant that they are lawfully possessed of and have good and complete title to all the remainder

of the Mortgaged Property, free and clear of all liens and encumbrances, other than the Permitted
Encumbrances.

Mortgagors warrant and will defend the Mortgaged Property for the benefit of
Mortgagee, and Mortgagee’s lien hereunder, against all claims and demands of any person
whomsoever. Mortgagors have the right and authority to mortgage the Mortgaged Property as
provided in this Mortgage. So long as there is any balance due under the Note or other

Obligations, Mortgagors will maintain and preserve the lien of this Mortgage on the whole of the
Mortgaged Property now owned or hereafter acquired.

Section 2.02. Covenant To Comply with Terms of Note. Mortgagors will pay the
principal amount of and interest on the Note and pay and perform all other Obligations, as the same
become due, in accordance with its terms, without relief from valuation or appraisement laws, and
they will keep, observe and perform all of the terms, provisions, covenants and agreements of this
Mortgage, the Note and all other Loan Documents.

Section 2.03. Covenant To Pay Taxes and Discharge Liens. Mortgagors shall pay and
discharge or cause to be paid and discharged all taxes, assessments and governmental charges or
levies imposed upon them or upon their respective income and profits or upon any of their property,
real, personal or mixed, or upon any part thereof, before the same shall become in default, as well as
all lawful claims for labor, materials and supplies or otherwise, which, if unpaid, might become a

464406v1
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lien or charge upon such properties or any part thereof; provided that Mortgagors shall not be
required to pay and discharge or cause to be paid and discharged any such tax, assessment, charge,
levy or claim (A) which does not or will not, in the sole judgment of Mortgagee, constitute a lien on
the Mortgaged Property so long as (i) the validity thereof shall be contested in good faith and
diligently and by appropriate proceedings, (ii) there exists at no time during the contest an Event of
Default (as defined in the Note) or an Unmatured Default and (iii) Mortgagors shall have set aside
on their books adequate reserves with respect to any such tax, assessment, charge, levy or claim, so
contested and (B) which does or may, in Mortgagee’s sole judgment, constitute a lien on the
Mortgaged Property so long as (i) the requirements of Clauses (A)(i), (ii) and (iii) of this Section are
satisfied, (ii) Mortgagors have provided bonds, letters of credit, cash deposits or other assurances to
Mortgagee as Mortgagee reasonably requires; and provided, further, that payment with respect to
any such tax, assessment, charge, levy or claim (whether or not it may or may not constitute a lien

on the Mortgaged Property) shall be made before any of its property shall be seized or sold in
satisfaction thereof.

Section 2.04. Payment of Utilities. Mortgagors agree to pay or cause to be paid, before
any fine, penalty, interest or additional cost attaches, all water, drainage and sewer charges, rents or
levies, of any kind and nature whatsoever, ordinary or extraordinary, which may be levied, assessed
or imposed upon or become a lien on or against the Mortgaged Property of any portion thereof and
all charges for electricity, power, gas, water and other utilities used in connection with the

Mortgaged Property and, at the request of Mortgagee, to exhibit to Mortgagee official receipts
evidencing such payments.

Section 2.05. Covenant with Respect to Maintenance of Insurance - Application of

Proceeds. Mortgagors shall provide, maintain and keep in force at all times the following policies
of insurance:

(a) Insurance against loss or damage to the Mortgaged Property caused by fire and any of the
risks covered by insurance of the type now known as “coverage against all risks of physical loss,” in
an amount equal to one hundred percent (100%) of the replacement cost of the Improvements and
the Chattels and sufficient to prevent Mortgagors and Mortgagee from becoming co-insurers, and
on such other terms as are satisfactory to Mortgagee; and

(b)Comprehensive broad form general liability insurance, insuring against any and all claims
for bodily injury, death or property damage occurring on, in or about the Real Estate, the
Improvements and the adjoining streets, sidewalks and passageways, subject to a combined single
limit of not less than One Million Dollars ($1,000,000) for personal injury, death or property
damage arising out of any one accident, and otherwise on such terms as are satisfactory to
Mortgagee; and

464406v1
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Each policy of insurance required by the terms of this Mortgage shall contain an
endorsement by the insurer that any loss shall be payable in accordance with the terms of such
policy notwithstanding any act or negligence of Mortgagors which might otherwise result in
forfeiture of said insurance and the further agreement of the insurer waiving all rights of set-off,
counterclaim or deductions against Mortgagors. In addition, each policy shall contain an
agreement by the insurer that such policy shall not be canceled or changed except upon not less
than thirty (30) days prior written notice delivered to Mortgagee.

All such insurance policies and renewals thereof shall be written by companies
acceptable to Mortgagee, shall be in a form acceptable to Mortgagee and shall include a standard
mortgage clause in favor of and in form acceptable to Mortgagee. Mortgagee shall have the right
to hold the policies, or binders thereof acceptable to Mortgagee, and Mortgagors shall promptly
furnish to Mortgagee all renewal notices and all receipts of paid premiums. At least thirty (30)
days prior to the expiration date of any such policy, Mortgagors shall deliver to Mortgagee a
renewal policy, or binder thereof, in form satisfactory to Mortgagee.

Section 2.06. Covenant To Maintain, Repair and Replace Mortgaged Property.
Mortgagors will, at all times, maintain, preserve and keep the Mortgaged Property in good repair,
working order and condition and will not commit or suffer any waste thereof, reasonable wear and
tear excepted. Mortgagors shall, from time to time, if and when required by Mortgagee (1) perform
a site investigation of the Property to determine the existence and levels of hazardous or toxic
substances on the Mortgaged Property, (2) issue a report certifying the results of such inspection to

Mortgagee, and (3) take such remedial action as may be required by Mortgagee based upon such
report.

Section 2.07. Covenant of Further Assurances. Mortgagor will execute and deliver such
further instruments and do such further acts as may be reasonably necessary or appropriate to carry
out more effectively the purposes of this Mortgage or to protect or preserve the lien hereof or extend
such lien to after acquired property.

Section 2.08. Right of Mortgagee To Perform Covenants on Behalf of Mortgagor. Upon

the failure of Mortgagors to keep, observe and perform any of the covenants and agreements
contained in this Mortgage, the Note, or any other Loan Document, Mortgagee shall be, in its
discretion, forthwith entitled, in conjunction with or in addition to any other remedy herein
provided, to perform or cause the same to be performed on behalf of Mortgagors and the Mortgaged
Property, and any amounts so advanced or expended by Mortgagee in performing or securing the
performance thereof shall, immediately upon such performance, become due and payable by
Mortgagors to Mortgagee, shall bear per annum interest at the rate equal to the Default Rate (as
defined in the Note) and shall, together with the interest thereon, become a part of the Obligations
secured under this Mortgage. No such advance shall relieve Mortgagors from any default. Nothing

4644061
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herein contained shall be construed to require Mortgagee to advance or expend money or moneys
for any such purpose or purposes. The rights of Mortgagee under this Section are in addition to all
rights granted Mortgagee in this Mortgage, the Note, and all other Loan Documents.

Section 2.09. Damage or Destruction. Mortgagors shall give prompt written notice to
the insurance carrier and Mortgagee of any loss or damage to the Mortgaged Property as the result
of fire or other casualty. Mortgagee may make proof of loss in connection with such loss or damage
if not made promptly by Mortgagors. Unless Mortgagee and Mortgagors otherwise agree in
writing, all insurance proceeds payable for such loss or damage shall be applied to restoration or
repair of the Mortgaged Property, provided that such restoration or repair is economically feasible
in Mortgagee’s reasonable determination and Mortgagee’s security is not diminished thereby. If
Mortgagee reasonably determines that restoration or repair is not economically feasible or that
Mortgagee’s security hereunder would thereby be impaired, the insurance proceeds shall be applied
to the sum secured by this Mortgage, whether or not then due, with any excess paid to Mortgagors.
If Mortgagors abandon the Mortgaged Property or does not respond within thirty (30) days to a
written notice from Mortgagee that the insurance carrier has offered to settle a claim, then
Mortgagee may collect all insurance proceeds and Mortgagee, in its sole discretion, may apply such
proceeds to repair or restore the Mortgaged Property or apply the same against the sum secured by
this Mortgage, whether or not then due. Said thirty (30) days period will commence when
Mortgagee gives such notice to Mortgagors. Unless Mortgagee and Mortgagors otherwise agree in
writing, any application of insurance proceeds to the principal amount secured hereby shall not
extend or postpone the due date of monthly payments required by the Note or alter the amount of
any such monthly payment. If title to the Mortgaged Property is acquired by Mortgagee,
Mortgagors’ right to receive any insurance proceeds resulting from damage or other casualty to the
Mortgaged Property prior to such acquisition shall pass to Mortgagee to the extent of the sum
secured by this Mortgage immediately prior to such acquisition.

Section 2.10. Condemnation. The proceeds of any award or claim for damages, direct
or consequential, in connection with any condemnation, taking by power of eminent domain or
other taking of any part of the Mortgaged Property, or for conveyance in lieu of condemnation, are
hereby fully assigned and shall be paid to Mortgagee. In the event of a total taking of the
Mortgaged Property, the proceeds shall be applied to the sum secured by this Mortgage, whether or
not then due, with any excess paid to Mortgagors. In the event of a partial taking of the Mortgaged
Property, unless Mortgagors and Mortgagee otherwise agree in writing, the sum secured by this
Mortgage shall be reduced by the amount of the proceeds multiplied by the following fraction:

(a) The total amount of the sum secured by this Mortgage immediately prior to such taking,
divided by

(b)The fair market value, as reasonably determined by Mortgagee, of the Mortgaged
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Property immediately prior to such taking.

Any balance remaining shall be paid to Mortgagors. If the Mortgaged Property is
abandoned by Mortgagors, or if, after notice by Mortgagee to Mortgagors, that the condemnor
offers to make an award or settle the claim for damages, and Mortgagors fail to respond to
Mortgagee within thirty (30) days after the date such notice is given to Mortgagors by
Mortgagee, Mortgagee is authorized to collect and apply the proceeds, at its option, either to
restoration or repair of the Mortgaged Property or to the sum secured by this Mortgage, whether
or not then due. Unless Mortgagee and Mortgagors otherwise agree in writing, any application
of proceeds to principal under the Note shall not extend or postpone the due date of the monthly
payments under the Note or change the amount of such payments.

Section 2.11. Indemnification for Legal Expenses. If any action or proceeding be
commenced (except an action to foreclose this Mortgage or to collect or otherwise secure the
performance of the Obligations), to which action or proceeding Mortgagee is made a party by virtue
of the existence of this Mortgage or a party because it becomes necessary in the opinion of
Mortgagee to defend and uphold the lien of this Mortgage, all sums paid by Mortgagee for the
expense of any litigation to prosecute and defend the rights and lien granted by this Mortgage
(including reasonable counsel fees, costs and allowances) shall, together with per annum interest
thereon at the rate equal to the Default Rate, be a further lien on the Mortgaged Property and
secured by this Mortgage, and shall be collectible thereupon and thereby in like manner as the
principal sum, and paid by Mortgagor upon demand. Nothing in this Section shall be deemed to
limit or preclude the recovery of all applicable statutory costs, allowances and disbursements,
including reasonable attorneys’ fees, in any action to foreclose this Mortgage or to collect or
otherwise secure the performance of the Obligations.

Section 2.12. Payment of Filing Fees. Mortgagors will pay all filing fees for the filing
of this instrument or of financing statements filed to perfect the security interest provided in this
Mortgage or in connection with this Mortgage.

Section 2.13. Inspection. Mortgagee, or its duly authorized agent, shall have the right to

enter any portion of the Mortgaged Property, at all reasonable hours of the day, for the purpose
of examining and inspecting the same.

Section 2.14. Compliance With Agreements, Laws, etc. Mortgagors agree to perform,
comply with all covenants, agreements and restrictions materially affecting the Mortgaged
Property and with all laws, ordinances, acts, rules, regulations and orders of any legislative,
executive, administrative or judicial body, commission or officer (whether federal, state or local)
exercising any power or regulation or supervision over Mortgagors, or any part of the Mortgaged
Property, whether now or hereafter enacted and in force, whether the same be directed to the
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erection, repair, manner of use or structural alteration of buildings or otherwise. Mortgagors
further agree (i) to comply with the terms of all insurance policies covering or applicable to the
Mortgaged Property, all requirements of the issuer of any such policy, and all orders, rules,
regulations and other requirements of or standards recommended by the National and Regional
Fire Protection Associations (or any other body exercising similar functions) applicable to or
affecting the Mortgaged Property, or any use or condition of the Mortgaged Property, and (ii) to
procure, maintain and comply with, all licenses or other authorizations required for the intended
use of the Mortgaged Property then being made by Mortgagors or any other party, and for the

proper erection, installation, operation and maintenance of the Improvements and Chattels or any
part thereof.

Section 2.15. No Modification of Permitted Encumbrances. Mortgagors shall not

modify or permit any modification of any Permitted Encumbrance, without the prior written
consent of Mortgagee.

Section 2.16. Hazardous Substances.

(a)Mortgagors hereby represent, warrant, covenant and agree to and with Mortgagee that:

None of Mortgagors, (i) have received any notice of any hazardous or other waste
substances or materials in, under or upon the Mortgaged Property or of any violation of any
environmental protection laws or regulations with respect to the Mortgaged Property or (ii) know
of any basis for any such notice or violation with respect to the Mortgaged Property.

ARTICLE III
DEFAULT AND RIGHTS AND REMEDIES OF MORTGAGEE UPON DEFAULT

Section 3.01. Definition of Default. The term “Event of Default,” wherever used in this
Mortgage, shall have the meaning set forth for such expression in the Note.

Section 3.02. Acceleration of Maturity on Note. Upon any Event of Default, the unpaid
balance of the Obligations with respect to this Note shall, at the option of Mortgagee, become

immediately due and payable. Notice of the exercise of this option is hereby waived by
Mortgagors.

Section 3.03. Foreclosure and Other Legal Remedies. Upon any Event of Default,
Mortgagee shall be, in its discretion, forthwith entitled to protect and enforce its rights under this
Mortgage by a suit or suits in equity or at law, for the specific performance of any covenant or
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agreement in the Note, or in this Mortgage contained, or in aid of the execution of any power or
right therein or herein granted, or for the foreclosure of this Mortgage, including the right to sue
upon the Note and proceed thereon to judgment for the whole amount then due under this Mortgage,
or the enforcement of any other legal or equitable remedy available to Mortgagee. All expenses
incurred by Mortgagee in connection with such legal proceedings, or in any other proceedings
wherein it becomes necessary that this Mortgage be allowed or established in court, shall become
immediately due and payable by Mortgagors and shall become a part of the Obligations, including,
without limiting the generality thereof, reasonable attorneys’ fees and litigation preparation
expenses, including, without limitation, paraprofessional fees, secretarial overtime, depositions,
electronic research, postage, travel, communications and related expenses and costs, the cost of title
insurance or continuation of abstracts, and costs and expenses in connection with preparing the
Mortgaged Property for sale, including, without limitation, costs of environmental testing,
investigation, reporting, remediation and clean-up, and procuring or preparing any documents or
evidence for use in any of the foregoing. In the event of any sale made under or by virtue of a
Jjudicial proceeding or decree of foreclosure and sale, or as permitted by law, the Mortgaged
Property may be sold in one parcel and as an entirety, or in separate parcels or lots, as Mortgagee
may determine. Mortgagee may, at its option, foreclose this Mortgage for any portion of the
Obligations which is then due and payable, subject to the continuing lien of this Mortgage for the
balance of the Obligations not then due and payable. Upon any sale by Mortgagee or by any
receiver or public officer, Mortgagee may, if permitted by law and after allowing for costs and
expenses of the sale, compensation and other charges in paying the purchase price, apply any
portion of or all of the Obligations, in lieu of cash, to the amount which shall, upon distribution of
the net proceeds of such sale, be payable thereon, to the extent of the purchase price. Mortgagee
shall have the right to proceed with foreclosure of the liens and security interest evidenced hereby
without declaring the entire Obligations due, and in such event any such foreclosure sale may be
made subject to the unmatured part of the Obligations; and any such sale shall not in any manner
affect the unmatured part of the Obligations, but as to such unmatured part of the Obligations, this
Mortgage shall remain in full force and effect just as though no sale had been made.

Section 3.04. Remedies Are Cumulative. No remedy herein conferred upon or reserved
to Mortgagee is intended to be or shall be exclusive of any other remedy, but every remedy herein
provided shall be cumulative and shall be in addition to every other remedy given hereunder, or in
any instrument executed in connection herewith, or now or hereafter existing at law or in equity, or

by statute; and every such right and remedy may be exercised from time to time and as often as may
be deemed expedient.

Section 3.05. In the event that Mortgagee: (a) grants any extension of time or
forbearance with respect to the payment of any indebtedness secured by this Mortgage; (b) takes
other or additional security for the payment thereof; (c) waives or fails to exercise any right granted
herein or under the Note; (d) grants any release, with or without consideration, of the whole or any
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part of the security held for the payment of the debt secured hereby; or (¢) amends or modifies in
any respect with the consent of Mortgagor any of the terms and provisions hereof or of the Note;
then and in any such event, such act or omission to act shall not release Mortgagor or any co-maker,
surety, or guarantor of this Mortgage or of the Note, under any covenant of this Mortgage or of the
Note, nor preclude Mortgagee from exercising any right, power, or privilege herein granted or
intended to be granted in the event of any other Event of Default then made or any subsequent

Event of Default and without in any wise impairing or affecting the lien or priority of this
Mortgage.

ARTICLE 1V
MISCELLANEQUS

Section 4.01. Successors and Assigns. Reference in this Mortgage to Mortgagors and
Mortgagee shall in each case be deemed to include the successors and assigns of such party, and all
the covenants, stipulations and agreements herein contained are and shall be binding upon and inure
to the benefit of the parties hereto, and their respective successors and assigns.

Section 4.02. Separability of Provisions. In the event any one or more of the provisions
contained in this Mortgage or in the Note, the performance of which are secured hereunder, should
be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of

the remaining provisions contained herein and therein shall not in any way be affected or impaired
thereby.

Section 4.03. Applicable Law. This Mortgage shall be governed by and construed in
accordance with the laws of the State of Indiana.

Section 4.04. Notice. ~All notices, requests, demands and other communications
provided for hereunder shall be in writing (including telegraphic communication) and mailed by

certified or registered mail or telegraphed or delivered to the applicable party at the address
indicated below:

If to Mortgagee: DC Investments, LLC
Ste. 4800
111 Monument Circle
Indianapolis, IN 46204
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If to Mortgagors: Stephen & Linda Plopper
1205 E. 126" St.
Carmel, IN 46033

or, as to each party, at such other address as shall be designated by such parties in a written
notice to the other party complying as to delivery with the terms of this Section. All such
notices, requests, demands and other communications shall, when mailed or telegraphed, be

effective when deposited in the mails or delivered to the telegraph company, respectively,
addressed as aforesaid.

Section 4.05. General Provisions. Whenever the context hereof requires, reference
herein made to the singular number shall be understood as including the plural, and, likewise, the

plural shall be understood as denoting the singular, and specific enumeration shall not exclude the
general but shall be considered as cumulative.

The headings and titles of the various articles and sections contained herein are inserted
for the purpose of description only and are in no way to be construed as limiting or modifying
the content of any such article or section. References to Sections and Articles shall be to
Sections and Articles of this Mortgage, unless otherwise specified. This Mortgage may be
executed in counterparts, each of which shall constitute an original.

Mortgagors have caused this Mortgage to be executed as of this @my of October, 2004.

Mortgagors

Stephen E. Plopper

/%mia%f%

Iz(nda E. Plopper

464406v1
2-3804 10

10-50494-mss Doc 348 FILED 03/30/11 ENTERED 03/30/11 10:39:36 Page 32 of 41



STATE OF INDIANA )
) SS:
COUNTY OF HAMILTON )

Before me, a Notary Public in and for said County and State, personally appeared
Stephen E. Plopper and Linda E. Plopper, by me known who acknowledged the execution of the
foregoing “Real Estate Mortgage” and who, being first duly sworn, stated that they are duly
authorized to execute such Real Estate Mortgage and that any representations contained therein
are true.

WITNESS my hand and Notarial Seal this % day of October, 2004.

' AU _4:4%
( 9

Notary Public
Printed: SUganoN LN TZ
My commission expires: My county of residence:

\ !g wul 1% 2010 Mprsil doan

This instrument was prepared by Stephen Plopper, Attorney at Law, Ste. 4800, 111 Monument
Circle, Indianapolis, IN 46204 317-822-0800

464406v1
2-3804 11
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EXHIBIT A

[Legal Description]

464406v1
2-3804 12
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EXHIBIT B

[Permitted Encumbrances]
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Exhibit “A”
Legal Description:
Section 32 Township 18 Range 04
Lot 129, Block 5
Subdivision Eden Estates 262

Parcel No. 16-10-32-01-09-005.000
Hamilton County, Indiana

Address: 1205 E. 126" Street East
Carmel, In 46033
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EXHIBIT D
THE DRAFT NOTICE OF DISMISSAL

SETTLEMENT AGREEMENT Page 9 of 9
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In Re:

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

Fair Finance Company

Debtor.

Brian A. Bash, Trustee

VS.

Plaintiff,

STEPHEN E. PLOPPER,

and

LINDA PLOPPER.

Defendants.

Case No. 10-50494

Judge Marilyn Shea-Stonum

Adversary Proceeding No. 11-05048-mss

NOTICE OF DISMISSAL

Pursuant to FRCP 41(a)(1), made applicable to this proceeding by Bankruptcy Rule 7041,

Plaintiff hereby gives notice of the dismissal of this action with prejudice.

10-50494-mss

Doc 348 FILED 03/30/11

Respectfully submitted,

/s/ David Proafio

Brian A. Bash, Trustee (0000134)
Kelly S. Burgan (0073649)
David Proafio (0078838)
Joseph M. Esmont (0084322)
Baker & Hostetler LLP

PNC Center

1900 East 9™ Street, Suite 3200
Cleveland, Ohio 44114-3482
Telephone: 216.621.0200
Facsimile: 216.696.0740
bbash@bakerlaw.com

kburgan @bakerlaw.com
dproano @bakerlaw.com
jesmont@bakerlaw.com

Counsel for the Trustee

ENTERED 03/30/11 10:39:36
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CERTIFICATE OF SERVICE

A copy of the foregoing has been served via ECF or regular, U.S. Mail, on March 30,

2011, on the attached service list.

/s/ David Proaiio
David Proafio
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SERVICE LIST

Electronic Mail Notice List

The following is the list of parties who are currently on the list to receive e-mail notice/service for this

case.
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Brian A Bash  BBash@bakerlaw.com

Kelly Burgan  kburgan@bakerlaw.com

Anthony J. Cespedes  ajc1253@yahoo.com

Adam D. Cornett  acornett@taftlaw.com, cmillner@taftlaw.com;docket@taftlaw.com
Breaden M Douthett  bdouthett@bakerlaw.com, krossiter@bakerlaw.com

J Douglas Drushal  ddrushal@ccj.com

Joseph Esmont  jesmont@bakerlaw.com, joe.esmont@gmail.com

Leon Friedberg  Ifriedberg@cpmlaw.com,
rswoager@cpmlaw.com;squinn@cpmlaw.com

H Ritchey Hollenbaugh  hrh@cpmlaw.com, rms@cpmlaw.com;slq@cpmlaw.com
Cynthia A Jeffrey ecfndoh@reimerlaw.com, RACJ.ecfndoh@yahoo.com

Stuart A. Laven  slaven@beneschlaw.com,
docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com
Trish D. Lazich trish.lazich@ohioattorneygeneral.gov,
angelique.seals@ohioattorneygeneral.gov

Scott B. Lepene  slepene@beneschlaw.com,
docket@beneschlaw.com;mkrawczyk@beneschlaw.com;lbehra@beneschlaw.com
David A Looney attorney@bright.net

Grant A Mason  gamason@millermast.com

Matthew H Matheney = mmatheney@frantzward.com, dlbeatrice@frantzward.com
Shorain L. McGhee  shorain.mcghee@sbcglobal.net

David P. Meyer  dmeyer@dmlaws.com, docket@dmlaws.com

David Polan Meyer dmeyer@dmlaws.com

Michael ] Moran  moranecf@yahoo.com

David A Mucklow davidamucklow(@yahoo.com

Mark A Phillips  mphillips@beneschlaw.com,
docket@beneschlaw.com;lbehra@beneschlaw.com;cgreen@beneschlaw.com
Timothy Paul Piatt  tppiatt@mgplaborlaw.com

Clinton E. Preslan  ndohbky(@)jbandr.com

David F. Proano  dproano@bakerlaw.com

Stephen J Pruneski  spruneski@rlbllp.com

Vance P Truman  medinaatty@yahoo.com, medinaatty(@gmail.com

United States Trustee  (Registered address)@usdoj.gov

Nancy A Valentine navalentine@hahnlaw.com, hlpcr@hahnlaw.com

Wayne County Litigants  ddrushal@ccj.com



Manual Notice List

The following is the list of parties who are not on the list to receive e-mail notice/service for this case

(who therefore require manual noticing/service).

Emily S. Donahue

Jackson Walker L.L.P.

901 Main Street, Suite 6000
Dallas, TX 75202

Christine A. Arnold
6005 Twin Lakes Drive
Parma, OH 44219

Charles R. Dyas, Jr.

Barnes & Thornburg LLP
Fifth Third Center

21 East State Street, Suite 1850
Columbus, OH 43215

Leon Friedberg

Dennis J. Concilla

Carl A. Aveni

H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 Broad Street

Columbus, OH 43215

Robert Boote

Ballard Shahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Leslie C Heilman

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Michael V. Demczyk

12370 Cleveland Avenue, NW
P.O. Box 867

Uniontown, OH 44685

Supplemental Service List
Linda Plopper

1205 East 126™ Street
Carmel, IN 46033
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Eric W. Sleeper

Barton Barton & Plotkin LLP
420 Lexington Avenue

New York, NY 10170

Gary Sallee
11650 Olio Road, Suite 1000-333
Fishers, IN 46037

Robert Hanlon

Eileen Hanlon

P.O. Box 42

State Route 43
Mogadore, OH 44260

John McCauley, Esq.

J. Richard Kiefer, Esq.
Bingham McHale LLP
2700 Market Tower

10 West Market Street
Indianapolis, IN 46204

Tobey Daluz

Ballard Spahr LLP

919 North Market Street, 12th Floor
Wilmington, DE 19801-3034

Jay Jaffe

Baker & Daniels LLP

600 E. 96th Street, Suite 600
Indianapolis, IN 46240

Stephen E. Plopper
1205 East 126" Street
Carmel, IN 46033
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