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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

Charlotte Division 

IN RE: 

BRD LAND & INVESTMENT, et al. 

Debtors. 

Chapter 11 

Case No. 26-30215

(Jointly Administered)  

DLP CAPITAL LENDING CH LLC’S MOTION FOR ENTRY 
OF AN ORDER AUTHORIZING AND DIRECTING THE  

IMMEDIATE RELEASE OF THE ESCROWED NET SALE 
PROCEEDS AND ALL ACCRUED INTEREST 

DLP Capital Lending CH LLC (“DLP”), a secured creditor in the above-captioned jointly 

administered cases, by and through its undersigned counsel, moves the Court (this “Motion”) for 

entry of an order authorizing and directing the immediate release to DLP of the net sale proceeds 

from the sale of the Clark Tract (as defined below) held in escrow under the Sale Order (as defined 

below), together with all accrued interest, to be credited against DLP’s claim. In support of this 

Motion, DLP respectfully states as follows: 

PRELIMINARY STATEMENT

1. The net sale proceeds from the Clark Tract (hereinafter defined) should be released 

to DLP as a payment on its secured claim. No party has objected to DLP’s claim or challenged 

DLP’s senior lien on the Clark Tract, and DLP’s lien attached to the sale proceeds under the 

express terms of the Sale Order. 

2. Currently the funds sit idle in escrow, where they benefit no one. 
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JURISDICTION AND VENUE

3.  The Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding under 28 U.S.C. § 157(b)(2)(A), (K), (M), (N), and (O). Venue is proper 

under 28 U.S.C. §§ 1408 and 1409. 

4.  The Court also expressly retained exclusive jurisdiction over all matters arising 

from or related to the implementation, interpretation, and enforcement of the Sale Order. (Sale 

Order ¶ 11.) 

5. The statutory and rule-based predicates for the relief requested are sections 105(a), 

363(e), 363(f), and 506 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 6004, 

9006(c)(1), 9006(d), 9013, and 9014 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and Local Rules 9006-1, 9013-1, and 9014-1 of the Local Rules of Practice 

and Procedure of the United States Bankruptcy Court for the Western District of North Carolina 

(the “Local Rules”). 

GENERAL BACKGROUND

6. On February 24, 2026 (the “Petition Date”), BRD Land & Investment (“BRD” or 

the “Debtor”) and its affiliated debtors (collectively, the “Debtors”) filed voluntary petitions for 

relief under chapter 11 of the Bankruptcy Code. The cases are jointly administered. 

7. DLP filed Proof of Claim No. 25, which it amended on July 10, 2026, as Claim No. 

25-2 (the “Proof of Claim”). The Proof of Claim asserts a secured claim of $2,892,718.75 as of 

the Petition Date. 

8. No party in interest has filed an objection to the Proof of Claim, and no party has 

challenged the validity, priority, perfection, or extent of DLP’s lien on the Clark Tract. 
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SALE BACKGROUND

9. The Debtor filed its Motion for Authorization to Transfer Certain Real Property 

Free and Clear of Liens [Doc. No. 292] (the “Sale Motion”), seeking authority to sell 

approximately 220 acres of real property in Orangeburg County, South Carolina, known as the 

Clark Tract (the “Clark Tract”). 

10. The Court held a hearing on the Sale Motion on July 22, 2026. 

11. On August 4, 2026, the Court entered its Order (I) Authorizing the Transfer of 

Certain Real Property Free and Clear of Liens and (II) Granting Related Relief [Doc. No. 379] (the 

“Sale Order”). The Sale Order provides, in relevant part, that the Debtor shall not disburse any 

proceeds held in escrow absent further order of the Court. (Sale Order ¶ 5.) 

12. The Sale Order approved the sale of the Clark Tract under the Purchase and Sale 

Agreement dated July 30, 2026 (the “PSA”), between BRD, as seller (the “Seller”), and Santee 

Clark, LLC, as buyer (the “Buyer”). 

13. A copy of the Sale Order, with the PSA attached, is attached hereto as Exhibit A. 

14. Section 1 of the PSA provides that the Seller agreed to sell, assign, and convey to 

the Buyer all of the Seller’s right, title, and interest in the Real Property (as defined in the PSA), 

together with all appurtenances, rights, easements, and other interests related or incidental to it, 

including, without limitation, “all licenses, permits, and approvals relating to the Property,” 

along with all other assignable rights, interests, and properties (collectively, the “Property”). 

Section 10.6 of the PSA likewise requires the Seller to assist the Buyer, before, at, and after closing, 

with the conveyance and transfer of “any and all licenses, permits, approvals, and all other 

assignable rights” relating to the Property. 
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15. Section 2 of the PSA sets a base purchase price of $3,400,000.00, expressly “subject 

to the provisions of Section 4.2.” The Buyer was required to deposit $250,000.00 in earnest money 

with Iron Horse Commercial Properties, LLC (“Iron Horse”), as escrow agent. (PSA §§ 2, 2.1.) 

16. Section 4.2 of the PSA provides that if closing has not occurred on or before 

October 1, 2026, for any reason other than non-entry of a final Sale Order, the Buyer shall, on or 

before October 1, 2026, deposit an additional $50,000.00 with Iron Horse, which amount is 

nonrefundable but creditable to the purchase price, and “the Purchase Price shall be increased

by fifty thousand dollars to Three Million Four Hundred Fifty Thousand Dollars ($3,450,000.00).” 

17. Section 9.1 of the PSA required closing on or before the later of October 15, 2026, 

or five days after entry of an unappealable final Sale Order. 

18. On or about July 31, 2023, BRD, as licensor, and Richard H. Clark, Donna Leigh 

Clark, Kevin Walter Clark, Martin Correll Clark, and Ashley Elizabeth Clark, as licensees 

(collectively, the “Licensees”), entered into a Real Property License Agreement (the “License 

Agreement”). The License Agreement was recorded on August 1, 2023, in the Orangeburg County 

Register of Deeds at Book 2186, Page 0011. 

19. The Sale Motion and the Sale Order do not reference the License Agreement, and 

neither the Sale Order nor the PSA provides for a payment from the sale proceeds to terminate it. 

20. The Debtor and the Licensees entered into a Termination of Real Property License 

Agreement (the “License Termination”).1 The License Termination recites consideration of 

$2,500.00, states that the parties agreed to terminate the License Agreement effective October 12, 

2026, and was recorded on October 20, 2026, the day the sale closed, in the Orangeburg County 

Register of Deeds at Book 2461, Page 0293. 

1 A copy of the License Termination is attached hereto as Exhibit B. 
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21. The sale closed on October 20, 2026, nineteen days after the October 1, 2026 

escalation date.  

22. The settlement statement for the sale (the “Settlement Statement”) shows that the 

Seller’s settlement charges of $373,138.74 include a charge at Line 1303 described as “Reimburse 

of License term fee to Robinson Gray” in the amount of $3,750.00 (the “License Payment”), which 

is $1,250.00 more than the consideration recited in the License Termination. 

23. The Settlement Statement also shows that the only deposit credited to the Buyer 

was $250,000.00 in earnest money. It reflects no additional $50,000.00 deposit under Section 4.2 

of the PSA and an owner’s title policy of $3,400,000.00. A copy of the Settlement Statement is 

attached hereto as Exhibit C. 

24. The net cash due to the Seller after customary costs of sale, the Court-approved 

break-up fee, and tax payments and prorations was $2,851,542.04 (the “Net Sale Proceeds”). 

Under paragraphs 3 and 5 of the Sale Order, the Net Sale Proceeds must be held in escrow in an 

interest-bearing account and may not be disbursed absent further order of the Court. The Net Sale 

Proceeds remain in escrow. 

25. On October 29, 2026, the Debtor filed its Report of Sale [Docket No. 508] (the 

“Report of Sale”) under Bankruptcy Rule 6004. The Report of Sale states only that the Debtor sold 

the Property on October 19, 2026,2 under the Sale Order and attaches the Settlement Statement. 

RELIEF REQUESTED

26. By this Motion, DLP requests entry of an order (a) authorizing and directing the 

Debtor and Iron Horse,3 or any other party holding the Net Sale Proceeds, to release to DLP, within 

two (2) business days after entry of the order, all Net Sale Proceeds held in escrow under the Sale 

2 Funds were not transmitted until October 20, 2026, which is therefore the actual closing date. 
3 DLP understands that Iron Horse holds the Net Sale Proceeds in escrow. 
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Order, together with all interest accrued through the date of disbursement, with all amounts 

received credited against DLP’s claim; (b) providing that the disbursement is without prejudice to, 

and expressly preserves, DLP’s rights to assert the full amount of its claim and all rights, claims, 

and remedies arising from the $50,000.00 difference between the Court-approved purchase price 

and the price at which the sale closed (the “Sale Price Shortfall”) and the License Payment; (c) 

providing that the disbursement is without prejudice to the rights of any party in interest to object 

to the amount of DLP’s claim; and (d) granting related relief. 

BASIS FOR RELIEF

A. The Sale Order Preserves DLP’s Lien on the Net Sale Proceeds

27. The Sale Order authorized the sale free and clear of liens and provided for existing 

liens to attach to the sale proceeds. Paragraph 4 of the Sale Order provides that all liens attach to 

the sale proceeds “to the same extent and validity as the same existed on the Petition Date.” DLP’s 

mortgage on the Clark Tract (the “Mortgage”) was a recorded, perfected, first-priority lien as of 

the Petition Date and expressly extends to the proceeds of any sale of the mortgaged property. 

DLP’s lien therefore attached to the Net Sale Proceeds with the same validity and priority. 

28. No party has filed an objection or commenced an adversary proceeding challenging 

the validity, perfection, or priority of DLP’s lien. DLP’s Proof of Claim, with its supporting loan 

documents, Mortgage, assignment, and UCC filing, is prima facie evidence of the validity and 

amount of DLP’s claim under Bankruptcy Rule 3001(f). No party has objected to the Proof of 

Claim, so it is deemed allowed under section 502(a) of the Bankruptcy Code. No other party has 

asserted a lien on the Clark Tract senior to DLP’s lien. 
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29. Paragraph 5 of the Sale Order bars disbursement of the escrowed proceeds “absent 

further order of the Court.” The Sale Order thus contemplated that the Court would enter a further 

order directing disbursement to the party entitled to the funds.  

30. Each day that the funds remain in escrow, DLP is harmed by the loss of the use of 

its money. 

31. By contrast, continued escrow serves no purpose. DLP’s claim of $2,892,718.75 as 

of the Petition Date exceeds the $2,851,542.04 in Net Sale Proceeds, so the estate has no equity in 

those funds. No party asserts an interest in the funds senior to or competing with DLP. 

B. Distribution Need Not Finally Determine the Remaining Claim Balance 

32. DLP anticipates that the Debtors or other parties may dispute the balance owed to 

DLP, including how the Sale Price Shortfall and the License Payment affect the calculation of 

DLP’s claim and the relationship between the Net Sale Proceeds and DLP’s total claim. Those 

issues are properly raised, if at all, through an objection to the Proof of Claim under section 502 

of the Bankruptcy Code and Bankruptcy Rule 3007. They do not bear on whether DLP is entitled 

to the Net Sale Proceeds now. Releasing the Net Sale Proceeds to DLP will not prejudice any 

party’s rights in a later claims process because the relief requested expressly preserves those rights. 

C. Reservation of Rights Regarding the Sale Price Shortfall and the License Payment

33. DLP expressly reserves all rights, claims, and remedies with respect to (a) the Sale 

Price Shortfall between the Court-approved purchase price of $3,450,000.00 and the 

$3,400,000.00 price at which the Debtor closed, (b) the Buyer’s failure to post the additional 

$50,000.00 deposit required by Section 4.2 of the PSA, (c) the License Payment paid from DLP’s 

collateral proceeds in connection with the License Termination, and (d) any other variance 

between the closing and the terms of the Sale Order and the PSA, including the right to seek a 
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surcharge, an administrative or superpriority claim under section 507(b) of the Bankruptcy Code, 

or other relief against any responsible party. Nothing in this Motion or any order granting it waives, 

releases, or limits any of those rights. 

CERTIFICATE OF CONFERENCE

34. Undersigned counsel spoke with counsel for the Debtors by telephone during the 

week of October 19, 2026. Counsel spoke again on October 28, 2026. Undersigned counsel also 

conferred by telephone with counsel for the Committee, Brian R. Anderson, on October 26, 2026. 

Between October 23 and November 4, 2026, undersigned counsel and counsel for the Debtors 

exchanged at least twenty emails about the Net Sale Proceeds. Counsel for the Committee was 

copied on most of them, and Ms. Abel was copied on or received several. During those exchanges, 

DLP provided a payoff statement and a loan ledger at the Debtors' request. The Debtors proposed 

a consent order and circulated drafts. DLP returned a redline on November 4, 2026. The parties 

have not agreed to the consent order including release language. Having made a good-faith effort 

to resolve the matter, DLP files this Motion to avoid further delay in its recovery. 

CONCLUSION

WHEREFORE, DLP respectfully requests that the Court enter an Order authorizing and 

directing the immediate release to DLP of the Net Sale Proceeds and all interest accrued thereon; 

provide that the order is effective and enforceable immediately upon entry; preserve all rights of 

DLP and all parties as set forth above; and grant DLP such other and further relief as is just. 
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Dated: November 12, 2026 

/s/ Esther McKean 
Esther McKean, Esquire 
(Admitted Pro Hac Vice) 
Florida Bar Number: 28124 
Texas Bar Number: 24122145 
AKERMAN LLP 
420 South Orange Avenue, Suite 1200 
Orlando, FL 32801 
Phone: (407) 423-4000 / Fax: (407) 843-
6610 
Email: esther.mckean@akerman.com
          - and -  
Louis G. Spencer (NC Bar No. 36019)  
louis@alexanderricks.com
ALEXANDER RICKS, PLLC 
1420 E. 7th Street, Suite 100 Charlotte,  
North Carolina 28204  
Telephone: (980) 335-0711  
Facsimile: (704) 365-3676  
Counsel for DLP Lending Fund LLC and  
DLP Capital Lending CH LLC 
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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

IN RE: 

BRD LAND & INVESTMENT, et al. 

Debtors. 

Chapter 11 

Case No. 26-30215 

(Jointly Administered)  

CERTIFICATE OF SERVICE 

I, Esther McKean, hereby certify that on this 12th day of November 2026, I caused the 

foregoing DLP CAPITAL LENDING CH LLC’S MOTION FOR ENTRY OF AN ORDER 

AUTHORIZING AND DIRECTING THE IMMEDIATE RELEASE OF THE ESCROWED NET 

SALE PROCEEDS AND ALL ACCRUED INTEREST, to be served by the Court’s CM/ECF 

system, and notice of this Motion has been provided by U.S. Mail to (a) counsel for the Debtors, 

(b) the Bankruptcy Administrator for the Western District of North Carolina, (c) counsel for the 

Committee, (d) the Buyer and its counsel, and (e) Iron Horse, as escrow agent. 

Dated: November 12, 2026.  /s/ Esther McKean 
Esther McKean, Esquire 
(Admitted Pro Hac Vice) 
Florida Bar Number: 28124 
Texas Bar Number: 24122145 
AKERMAN LLP 
420 South Orange Avenue, Suite 1200 
Orlando, FL 32801 
Phone: (407) 423-4000 / Fax: (407) 843-6610 
Email: esther.mckean@akerman.com
Counsel for DLP Lending Fund LLC and  
DLP Capital Lending CH LLC 
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