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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
 
IN RE:        Chapter 11 
 
BRD LAND & INVESTMENT, et al.,    Case No. 26-30215 
 
  Debtors.1      (Jointly Administered) 
 
 
 

OBJECTION TO PLAN OF LIQUIDATION 
 

NOW COMES the Dorothy B. Davis Non-Exempt Trust (the “Davis Trust”) and Davis 

Buffalo Properties RLLLP (collectively, the Davis Trust and Davis Buffalo Properties RLLLP are 

known as the “Davis Entities”), by and through undersigned counsel, and pursuant to Sections 365 

and 1129 of the Bankruptcy Code, hereby object to the Joint Second Amended Plan of Liquidation 

of BRD Land & Investment, BRDL Warden Station, LLC, and BRDL Warden Station Holding Co, 

LLC [Dkt. 451], filed on September 18, 2026 (the “Objection”). In support of the Objection, the 

Davis Entities show the Court as follows:  

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

FACTUAL BACKGROUND 

3. On February 24, 2026 (the “Petition Date”), BRD Land & Investment (“BRD”), 

along with its related entities BRDL Warden Station Holding Co LLC and BRDL Warden Station, 

 
1 The Debtors in these jointly administered cases are the following entities, with the last four digits of their 
respective taxpayer identification numbers in parentheses: BRD Land & Investment, a South Carolina partnership 
(x6940), BRDL Warden Station Holding Co LLC (x0184), and BRDL Warden Station, LLC (x4687). The Debtors’ 
address is 6433 Bannington Road, Charlotte, NC 28226. 
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LLC, filed voluntary petitions in this Court seeking relief under chapter 11 of the Bankruptcy 

Code. 

4. On March 4, 2026, the Court entered an Order Directing Joint Administration of 

Related Chapter 11 Cases [Dkt. 38].  

5. Prior to the Petition Date, BRD’s business model was to identify and acquire 

undeveloped land, then undertake a due diligence process on the property (including obtaining 

surveys and reports, coordinating with local municipal planning agencies, and obtaining required 

permits) in order to re-sell the property to national or regional homebuilders.  

6. To that end, on September 28, 2021, BRD, as Buyer, entered into a Purchase Sale 

Agreement (the “Davis PSA”) with Dorothy B. Davis2 and Davis Buffalo Properties RLLLP, as 

Seller. A true and accurate copy of the Davis PSA is attached hereto as Exhibit A. 

7. The Davis PSA provided for the sale of 201.0045+/- acres of real property located 

along Buffalo Shoals Road in Iredell County, North Carolina (the “Property”) at a rate of 

$30,000.00 per acre (the “Purchase Price”). After signing, BRD had 180 days to investigate the 

feasibility of its intended use of the Property (the “Due Diligence Period”). BRD was also required 

to deposit the sum of $50,000.00 with an escrow agent. 

8. The closing of the purchase and sale of the Property was required to be held on or 

before the ninetieth (90th) day following the expiration of the Due Diligence Period. However, 

BRD had the right to extend the closing date by an additional ninety (90) days by depositing an 

additional $50,000.00 into escrow.  

9. The Davis PSA also set forth several conditions that the Davis Entities were 

required to meet in order to trigger BRD’s obligations to close the transaction, including the 

 
2 On January 14, 2022, Buyer and the Davis Entities executed an addendum to amend the Davis PSA to reflect that 
the Davis Trust and Davis Buffalo Properties RLLLP are the record owners of the Property. 
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provision of marketable title, a lien waiver, a non-foreign affidavit, a general assignment of 

intangible property, and “[s]uch other items, documents, and instruments as may be reasonably 

required by Buyer…to effectuate the provisions of this Agreement and the Closing[.]” 

10. In the event of breach or other default by BRD under the Davis PSA, which 

remained uncured ten (10) days after receiving written notice of said breach or default, all of the 

funds deposited by BRD into escrow were required to be paid and delivered to Seller. Thereafter, 

the Davis PSA would automatically terminate, and both Buyer and Seller would be relieved of 

further liability under the Davis PSA.  

11. The Davis PSA was subsequently amended twelve times, primarily to extend the 

closing date. The most recent amendment to the Davis PSA was entered into on January 28, 2026 

(the “Twelfth PSA Amendment”). A true and accurate copy of the Twelfth PSA Amendment is 

attached hereto as Exhibit B. 

12. In addition to extending the closing date once again, the Twelfth PSA Amendment 

contained two provisions pertinent to this Objection: 

a. First, in addition to the Purchase Price, BRD agreed to pay interest to Seller, calculated 

at six percent (6%) per annum of the Purchase Price and beginning to accrue from 

September 29, 2025, through the date of closing (the “Interest Fee”). The Interest Fee 

is non-refundable and payable to Seller at closing or upon Buyer or Seller’s termination 

of the Davis PSA. 

b. Second, BRD agreed to pay Seller $1,400.00 per month, beginning on August 1, 2025, 

and continuing through the closing date (“Carrying Costs”). The Carrying Costs are 

intended to reimburse Seller for lost rental income and for insurance costs.  
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13. The Twelfth PSA Amendment was executed less than one month before the Petition 

Date. Prior to the Petition Date, and continuing post-petition and through the filing of this 

Objection, BRD failed to remit any of the owed Interest Fee or Carrying Costs pursuant to the 

Davis PSA and the Twelfth PSA Amendment.  

14. Specifically, from and after the Petition Date, BRD has failed to pay the due and 

owing Interest Fee in the amount of at least $385,476.12. From and after the Petition Date, BRD 

has failed to pay the due and owing Carrying Costs in the amount of $18,200.00.  

15. Therefore, BRD is in breach and default of the Davis PSA. The Davis PSA is an 

executory contract, with both BRD and the Davis Entities retaining material obligations 

thereunder. 

16. Throughout these bankruptcy cases, the Debtors have not sought to assume or reject 

the Davis PSA pursuant to 11 U.S.C. § 365.  

17. On September 18, 2026, the Debtors filed the Joint Second Amended Plan of 

Liquidation of BRD Land & Investment, BRDL Warden Station, LLC, and BRDL Warden Station 

Holding Co, LLC (the “Amended Plan”) [Dkt. 451].  

18. Also on September 18, 2026, the Debtors filed the Disclosure Statement for Joint 

Second Amended Plan of Liquidation of BRD Land & Investment, BRDL Warden Station, LLC, 

and BRDL Warden Station Holding Co, LLC (the “Disclosure Statement”) [Dkt. 452]. 

ARGUMENT 

I. Confirmation of the Amended Plan should be denied because the Amended 
Plan, as proposed, does not comply with the requirements of Sections 365 and 
1129. 
 

19. Section 1129(a)(1) of the Bankruptcy Code requires that “[t]he plan compl[y] with 

the applicable provisions of this title.” Furthermore, Section 1129(a)(2) states that a plan may only 
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be confirmed where “[t]he proponent of the plan complies with the applicable provisions of this 

title.”  

20. Thus, inter alia, the Amended Plan must comply with Section 365 of the 

Bankruptcy Code, which provides that a debtor-in-possession, “subject to the court’s approval, 

may assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a). 

21. A bankruptcy court’s determination as to whether assumption or rejection is 

appropriate is guided by whether such assumption or rejection is the result of the debtor-in-

possession’s sound business judgment. See Lubrizol Enters., Inc. v. Richmond Metal Finishers, 

Inc., 756 F.2d 1043, 1046-47 (4th Cir. 1985) (noting that the debtor-in-possession’s choice should 

“be accepted unless it is shown that the bankrupt’s decision was one taken in bad faith or in gross 

abuse of the bankrupt’s retained business discretion.”) 

22. “When applying the business judgment rule…the analysis is complete ‘once it has 

been shown that the [debtor’s] choice will benefit the estate and unsecured creditors.’” In re Future 

Graphics, Inc., 2010 WL 1965893 at *5 (Bankr. E.D.N.C. 2010) (quoting In re Maison Grande 

Condominium Ass’n., Inc., 425 B.R. 684, 691 (S.D. Fla. 2010)). 

23. The Bankruptcy Code does not define the term “executory contract.” However, the 

United States Court of Appeals for the Fourth Circuit has adopted the “Countryman Test” for the 

term, under which an executory contract is defined as a contract “under which the obligations of 

both the bankrupt and the other party to the contract are so far unperformed that the failure of either 

to complete the performance would constitute a material breach excusing the performance of the 

other.” Countryman, Executory Contracts in Bankruptcy: Part 1, 57 Minn. L. Rev. 439, 460 (1973); 

see also Gloria Mfg. Corp. v. Int’l Ladies Garment Workers’ Union, 734 F.2d 1020 (4th Cir. 1984); 
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In re Sunterra Corp., 361 F.3d 257, 264 (4th Cir. 2004) (“In assessing whether a contract is 

executory, we are obliged…to apply what courts have referred to as the Countryman Test.”) 

24. The Davis PSA requires material future performance from both BRD and the Davis 

Entities and is thus an executory contract under the Countryman Test. 

25. As of the Petition Date, BRD was required to pay the Interest Fee and Carrying 

Costs pursuant to the Davis PSA. See, e.g., In re Alpha Natural Resources, Inc., 555 B.R. 520, 525 

n. 8 (Bankr. E.D. Va. 2016) (agreement between parties was executory contract in part because 

“the Debtors have a material obligation to tender the Payment Obligation[.]”) 

26. Furthermore, as discussed above, the Davis PSA requires the Davis Entities to 

perform numerous deliverables to BRD as a condition to the delivery of title. See Davis PSA, p. 

15. These prerequisites constitute material obligations of the Davis Entities and mean that the 

Davis PSA is properly defined as an executory contract. In re Hardie, 100 B.R. 284, 286 (Bankr. 

E.D.N.C. 1989) (holding that “a land sale contract is executory when [a party] has not yet conveyed 

or been ordered to convey title.”)  

27. Therefore, because both BRD and the Davis Entities have unperformed material 

obligations and the transaction could not be consummated without their completion, the Davis 

PSA is an executory contract. See In re Project Homestead, Inc., 374 B.R. 193, 200 (Bankr. 

M.D.N.C. 2007) (holding that no material obligations remained under real estate contracts because 

Seller and Buyer “did everything they thought was required in order to have a closing and 

consummate their transaction.”) 

28. As outlined above, BRD is currently in Default of the Davis PSA due to its failure 

to pay the Interest Fee and Carrying Costs as required under the Twelfth PSA Amendment.  
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29. “If there has been a default in an executory contract” of the debtor-in-possession, it 

may not assume such contract unless the debtor-in-possession meets three requirements. 11 U.S.C. 

§ 365(b)(1). 

a. First, the debtor-in-possession must “cur[e], or provid[e] adequate assurance that [it] will 

promptly cure” the default. 11 U.S.C. § 365(b)(1)(A). 

b. Second, the debtor-in-possession must “compensate[e], or provid[e] adequate assurance 

that [it] will promptly compensate, a party other than the debtor to such contract or lease, 

for any actual pecuniary loss to such party resulting from such default[.]” 11 U.S.C. § 

365(b)(1)(B). 

c. Third, the debtor-in-possession is required to “provid[e] adequate assurance of future 

performance under such contract or lease.” 11 U.S.C. § 365(b)(1)(C). 

30. Relatedly, if a debtor-in-possession seeks to assume and assign an executory 

contract to a third-party, it must do so in accordance with the above-cited requirements and such 

third-party must provide “adequate assurance of [their own] future performance[.]” 11 U.S.C. § 

365(f)(2). 

31. Article V of the Amended Plan addresses how the Debtors intend to treat executory 

contracts such as the Davis PSA. In pertinent part, it provides that “[a]s of the Effective Date, all 

… executory contracts that (a) have not been previously assumed or rejected, (b) have not been 

previously assumed and assigned … and (c) have not been previously rejected pursuant to an order 

of the Court will be assumed effective as of the Effective Date[.]” See Amended Plan at Article V, 

Section 5.1.1. 

32. Section 5.1.1 of the Amended Plan also states that it shall be construed as a motion 

to assume executory contracts that have not been previously addressed in the bankruptcy cases. Id. 
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33. Furthermore, Article V asserts that, as applicable here, “the amount of any cure 

payment, if any, that may be required in order for the Debtor to assume any [executory contract] 

shall be deemed to be $0.00. See Amended Plan at Article V, Section 5.1.2. 

34. Plainly, Article V of the Amended Plan violates Section 365 of the Bankruptcy 

Code in several respects. 

a. The Amended Plan does not provide for a method of curing BRD’s defaults under the 

Davis PSA. Nor does it provide adequate assurance of such prompt cure.  

b. The Amended Plan fails to compensate, or to provide adequate assurance that any of 

the Debtors will compensate, the Davis Entities for the actual pecuniary loss suffered 

due to BRD’s breach of the Davis PSA (e.g., attorneys’ fees).  

c. The Amended Plan does not provide adequate assurance of future performance 

pursuant to the terms of the Davis PSA.  

35. Each of these statements, standing alone, provides sufficient basis for the denial of 

confirmation of the Amended Plan. 

36. The Debtors fail to show in any way that they have the financial ability, capacity, 

or capability to assume the Davis PSA in a way that would satisfy the requirements of the 

Bankruptcy Code – namely by curing its ongoing defaults thereunder or by providing adequate 

assurance of any cure, by paying the Davis Entities the sum of at least $403,676.12 as a condition 

of assumption and assignment.  

37. Furthermore, to the extent that the Debtors intend to assume and assign the Davis 

PSA to a third-party, they have not even identified such entity, let alone obtained third-party 

promises of future performance. See Disclosure Statement at p. 6 (“As of the filing of this 

Disclosure Statement, no agreements [to assign land purchase contracts] have been reached.”) 
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38. Viewed as a whole, the Amended Plan purports to extinguish the Debtors’ 

substantial contractual and statutory obligations by simply deeming them to be nonexistent.  

39. A Chapter 11 plan of reorganization or liquidation may not be approved without 

compliance with all requirements of Section 1129 of the Bankruptcy Code. Because the Amended 

Plan proposes to assume the Davis PSA without curing defaults, compensating the Davis Entities 

for actual pecuniary loss, or providing adequate assurance of future performance, it does not 

comply with Section 365(b). Furthermore, because assuming the Davis PSA would require cure 

payments of $403,676.12, assumption may not be an exercise of the Debtors’ sound business 

judgment. 

40. As a result, confirmation of the Amended Plan must be denied under 11 U.S.C. §§ 

1129(a)(1) and 1129(a)(2).  

II. The Amended Plan is not feasible and does not comply with Section 
1129(a)(11).  
 

41. Section 1129(a)(11) of the Bankruptcy Code states that the plan proponent must 

prove, by a preponderance of the evidence, that “[c]onfirmation of the plan is not likely to be 

followed by the liquidation, or the need for further financial reorganization, of the debtor or any 

successor to the debtor under the plan, unless such liquidation or reorganization is proposed in the 

plan.”  

42. “The burden is upon the proponent of a plan to establish feasibility. In order to do 

so, a proponent must show that its plan has a reasonable prospect of success and is workable.” In 

re Grandfather Mountain Ltd. P’ship., 207 B.R. 475, 485 (Bankr. M.D.N.C. 1996). 

43. Importantly, “a planned liquidation does not create an exception to the feasibility 

requirement.” In re Calvanese, 169 B.R. 104, 106 (Bankr. E.D. Pa. 1994).  

Case 26-30215    Doc 482    Filed 10/09/26    Entered 10/09/26 09:27:16    Desc Main
Document      Page 9 of 39



10 

44. Thus, the Debtors must show that they are able to accomplish what is proposed in

the Amended Plan, “in the time period allowed, on the terms set forth” therein. In re Star 

Ambulance Service, LLC, 540 B.R. 251, 266 (Bankr. S.D. Tex. 2015).  

45. As outlined above, the Amended Plan seeks to assume the Davis PSA without

curing defaults, compensating the Davis Entities for actual pecuniary loss, or providing adequate 

assurance of future performance under the Davis PSA. This violates the requirements of the 

Bankruptcy Code. See 11 U.S.C. § 365(b); 11 U.S.C. § 1129(a). 

46. To the extent that the Debtors assert that the feasibility of the Amended Plan is

established by the generation of revenue from the assumption and assignment of the Davis PSA 

(and other similar land purchase agreements), they have not demonstrated a likelihood of success. 

See Disclosure Statement at pp. 5-6 (“These land purchase agreements each have their own 

challenges to assume and assign, including but not limited to BRD reaching terms with any 

potential assignee along with the availability of funds, whether from BRD or the assignee, to cure 

any prepetition defaults under each agreement…As of the filing of this Disclosure Statement, no 

agreements have been reached.”) 

47. Therefore, the Amended Plan as proposed is unconfirmable and has no meaningful

chance of success. See In re Holmes, 301 B.R. 911, 915 (“A Chapter 11 Plan is not feasible unless 

it has a reasonable assurance of success. A Chapter 11 plan must offer a reasonable prospect of 

success and be workable.”) (citing United States v. Hass (In re Haas), 162 F.3d 1087, 1090 (11th 

Cir. 1998)). 

48. The Amended Plan is not feasible under the requirements of 11 U.S.C. §

1129(a)(11) and confirmation should be denied. 
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49. The Davis Entities expressly reserve all rights, claims, defenses, and objections 

with respect to the Amended Plan, including without limitation: (a) the right to object to 

confirmation of the Amended Plan on any and all grounds; and (b) any and all other rights they 

may have under applicable law. Nothing herein shall be deemed a waiver of any such rights. 

CONCLUSION 

WHEREFORE, and based upon the foregoing, the Davis Entities respectfully request that 

confirmation of the Amended Plan proposed by the Debtors and currently before the Court be 

denied; and that the Court grant such other and further relief as the Court deems necessary and 

appropriate. 

Respectfully submitted, this the 9th day of October, 2026. 

WALDREP WALL BABCOCK & BAILEY PLLC 

/s/ Thomas W. Waldrep, Jr. 
Thomas W. Waldrep, Jr. 
N.C. State Bar No. 11135
Robert F. Decker
N.C. State Bar No. 63865
370 Knollwood Street, Suite 600
Winston-Salem, NC 27102
Telephone: 336-772-6300
Email: notice@waldrepwall.com

RESERVATION OF RIGHTS 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the foregoing OBJECTION TO PLAN OF 

LIQUIDATION was filed electronically in accordance with the local rules and served by 

CM/ECF on all parties registered for electronic service on October 9, 2026. 

This the 9th day of October, 2026. 

 

WALDREP WALL BABCOCK & BAILEY PLLC 

     /s/ Thomas W. Waldrep, Jr. 
     Thomas W. Waldrep, Jr. 
     N.C. State Bar No. 11135 
     Robert F. Decker 
     N.C. State Bar No. 63865 
     370 Knollwood Street, Suite 600 
     Winston-Salem, NC 27102 
     Telephone: 336-772-6300 
     Email: notice@waldrepwall.com 
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