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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

Charlotte Division 
 
 

IN RE: 
 

BRD LAND & INVESTMENT, et al. 
 
 

Debtors.1 
 

     
    Chapter 11 

 
    Case No. 26-30215 

 
     (Jointly Administered) 

 
DEBTOR’S MOTION FOR AN ORDER AUTHORIZING REJECTION OF  

CERTAIN EXECUTORY CONTRACTS AS OF THE PETITION DATE  
 

 BRD Land & Investment (the “Debtor”), debtor-in-possession in the above-captioned case, 

hereby moves (the “Motion”) the Court for entry of an order (the “Order”), pursuant to section 365 

of title 11 of the United States Bankruptcy Code (the “Bankruptcy Code”), Rules 6006 and 9014 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) for entry of an order 

authorizing the rejection of certain land purchase agreements (the “Agreements”) between the 

Debtor and the following individuals (collectively, the “Selling Parties”): (i) Paul C. Stout and 

April Stout (the “First Stout Sellers”); (ii) Phillip L. Stout and Carolyn Stout (the “Second Stout 

Sellers”); and (iii) Joyce Simmons Stanley, William Davis Simmons, Aimee L. Simmons, James 

Thurman Simmons, Jr. and James Thurman Simmons (the “Simmons Sellers” and collectively 

with the First Stout Sellers and Second Stout Sellers, the “Landowners”), effective as of the 

Petition Date.   

In support of this Motion, the Debtor respectively states as follows: 

 

 
1 The Debtors in these jointly administered cases are the following entities (the last four digits of their respective 
taxpayer identification numbers follow in parentheses): BRD Land & Investment, a South Carolina partnership (6940), 
BRDL Warden Station Holding Co LLC (0184), and BRDL Warden Station, LLC (4687). The Debtors’ address is 
6433 Bannington Road, Charlotte, NC 28226. 
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JURISDICTION 

1. The Court has jurisdiction over the Motion pursuant to 28 U.S.C. §§ 157 and 1334. 

This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of these proceedings 

and the Motion in this Court is proper under 28 U.S.C. § 1408. 

2. The statutory bases for the relief requested herein is section 365 of the Bankruptcy 

Code as supplemented by Bankruptcy Rules 6006 and 9014. 

BACKGROUND 

3. On February 24, 2026 (the “Petition Date”), Debtor filed its voluntary petition for 

relief under chapter 11 of the Bankruptcy Code (the “Chapter 11 Case”). The Debtor is operating 

its business and managing its property as debtor-in-possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code. No trustee or examiner has been appointed in this Chapter 11 Case.  

On March 17, 2026, the Court entered an Order appointing the Official Committee of Unsecured 

Creditors [Docket No. 69]. 

4. Prior to the Petition Date, the Debtor entered into the Agreements with the 

Landowners for the purchase of certain parcels of land.   

5. On or about August 28, 2024, the Debtor entered into a Purchase Sale Agreement 

with the First Stout Sellers (the “First Stout Agreement”) for the purchase of land in Brunswick 

County, North Carolina (the “First Stout Parcel”).  A true and accurate copy of the First Stout 

Agreement is attached hereto as Exhibit A.  

6. On or about August 28, 2024, the Debtor entered into a Purchase Sale Agreement 

with the Second Stout Sellers (the “Second Stout Agreement”) for the purchase of land adjacent 

to the land subject to the First Stout Sellers (the “Second Stout Parcel”).  A true and accurate copy 

of the Second Stout Agreement is attached hereto as Exhibit B. 
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7. On or about August 28, 2024, the Debtor entered into a Purchase Sale Agreement 

with the Simmons Sellers (the “Simmons Agreement”) for the purchase of another parcel of land 

adjacent to the First Stout Parcel and Second Stout Parcel (the “Simmons Parcel”).  A true and 

accurate copy of the Simmons Agreement is attached hereto as Exhibit C. 

8. The First Stout Parcel, Second Stout Parcel, and the Simmons Parcel are adjacent 

to an approximately 567-acre parcel of land the Debtor had previously contracted to purchase (the 

“King Parcel”) and were intended to be developed in conjunction with the King Parcel.  

9. On August 28, 2026, the Court entered a Consent Order Compelling Rejection of 

the King Parcel purchase agreement [Doc. No. 417] (the “King Rejection Order”).  

RELIEF REQUESTED 

10. By this Motion, the Debtor, pursuant to section 365 of the Bankruptcy Code, seeks 

the entry of an order authorizing it to reject the Agreements effective as of the Petition Date. 

BASIS FOR RELIEF REQUESTED 

11. The Bankruptcy Code provides in relevant part that a debtor, “subject to the court’s 

approval, may assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. 

§ 365(a); see In re Univ. Med. Ctr., 973 F.2d 1065, 1075 (3d Cir. 1992). The assumption or 

rejection of an executory contract or unexpired lease is subject to review under the business 

judgment standard. Lubrizol Enters. v. Richmond Metal Finishers, Inc., 756 F.2d 1043, 1046-47 

(4th Cir. 1985). The Court should accept a debtor’s decision to reject an executory contract or 

unexpired lease “except upon a finding of bad faith or gross abuse of [the debtor’s] business 

discretion.” Id. at 1047. “More exacting scrutiny would slow the administration of the Debtor’s 

estate and increase its cost, interfere with the Bankruptcy Code’s provision for private control of 
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administration of the estate, and threaten the court’s ability to control a case impartially.” 

Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).  

12. To determine whether a contract is an executory contract, the Fourth Circuit has 

adopted the Countryman test: “By that test, a contract is executory if the ‘obligations of both the 

bankrupt and the other party to the contract are so far unperformed that the failure of either to 

complete the performance would constitute a material breach excusing the performance of the 

other.’” In re Byung Mook Cho, 581 B.R. 452, 461 (Bankr. D. Md. 2018) (citations omitted). In 

other words, “unperformed obligations on the part of both parties to the contract, and a breach of 

any those obligations must be material in the sense that it would allow the non-breaching party to 

rescind, or cease performing under, the contract under applicable nonbankruptcy law.” Id.  

13. Here, the Agreements are executory agreements because neither the Debtor nor its 

contractual counterparties have completed performance. The Landowners have not completed their 

performance under the Agreements because they have not conveyed the property at the subject of 

the agreement to the Debtor.  Likewise, the Debtor has not completed their performance under the 

Agreements, including but not limited to, payment of the purchased price.   Should the Landowners 

or the Debtor fail to perform, then the non-breaching party would be excused from performing 

under applicable non-bankruptcy law.  

14. The standard requiring that the Debtor exercise reasonable business judgment in 

determining which unexpired executory contracts to reject is met under the facts of this case.  The 

Agreements, which revolve around the Debtor’s acquisition of land to develop or rezone, permit 

and entitle, were entered into during a period of growth for the Debtor and at a time at which the 

Debtor intended to pursue new projects.   Furthermore, the Agreements were entered into as part 

of a larger project which encompassed the King Parcel.  Following the King Rejection Motion, the 
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acquisition of the First Stout Parcel, Second Stout Parcel, and Simmons Parcel, which are 

landlocked by the King Parcel, no longer presents an opportunity for development. The 

Agreements identified herein are in the early stages of development, if any, and are not sufficiently 

progressed to serve as a benefit to the Debtor’s estate.  Simply put, the Agreements, which obligate 

the Debtor to large purchase prices, extension fees, and additional zoning, permitting and 

entitlement obligations, no longer serve the Debtor, or its estate’s, best interests.  

15. Consequently, the Debtor, in its business judgment, believe the Agreements should 

be rejected. If the Agreements were deemed to remain in force, it would constitute a net drain on 

the assets of the Debtor and negatively impact both the value of the current bankruptcy estate and 

reduce recovery for the Debtor’s creditors under the Debtor’s proposed Plan.  Accordingly, the 

Debtor believes, in the exercise of its business judgment, that continued performance under the 

Agreements would not be in the best interests of the Debtor’s estate or its creditors. Thus, the 

Debtor seeks authority under Section 365 of the Bankruptcy Code to reject the Agreements as of 

the Petition Date. 

NOTICE 

16. Notice of this Motion has been given to the following parties: (i) Committee of 

Unsecured Creditors (ii) the Internal Revenue Service; (iii) the Office of the United States Attorney 

for the Western District of North Carolina; (iv) the Office of the United States Bankruptcy 

Administrator for the Western District of North Carolina; (v) Paul C. Stout and April Stout (vi) 

Phillip L. Stout and Carolyn Stout; and (vii) Joyce Simmons Stanley, William Davis Simmons, 

Aimee L. Simmons, James Thurman Simmons, Jr. and James Thurman Simmons.  The Debtor 

submits that, in light of the nature of the relief requested, no other or further notice need be given. 
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WHEREFORE, Debtor respectfully requests the Court enter an order, substantially in the 

form attached hereto as Exhibit D, (i) authorizing the Debtor to reject, pursuant to section 365 of 

the Bankruptcy Code, the Agreements, as of the Petition Date, and (ii) granting the Debtor such 

other and further relief as is just and proper. 

  

This the 9th day of September, 2026. 

RAYBURN COOPER & DURHAM, P.A. 
 
 By: /s/ Matthew L. Tomsic   

  Matthew L. Tomsic 
  N.C. State Bar No. 52431 
  Natalie E. Kutcher  
  N.C. State Bar No. 54888 
  227 West Trade Street, Suite 1200 
  Charlotte, NC  28202 
  (704) 334-0891 
  mtomsic@rcdlaw.net 
    nkutcher@rcdlaw.net 
 

Counsel to the Debtor  
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EXHIBIT A 
First Stout Agreement 
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EXHIBIT B 
Second Stout Agreement 
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4862-3830-6242, v. 3 

IN WITNESS WHEREOF, the parties have signed, sealed and delivered these presents as 
their own free act and deed. 
 
 
BUYER: 
 
BRD LAND AND INVESTMENT,   
a South Carolina general partnership 
 
By:     
Name:   Maurice Johnson      
Its: CEO    
 
Date:     
 
By:     
Name:   Jeri Thompson      
Its: Authorized Agent    
 
Date:  
 
SELLERS: 
 
 
   
Name: Phillip L. Stout 
Its:  
 
Date:   
 
  
   
Name: Carolyn Stout  
Its:  
 
Date:   
 
 
 
 
 
 
 
  

����������������������������
	��������
���������
������
��

	���������������������������



	���������������������������



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 65 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 66 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 67 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 68 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 69 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 70 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 71 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 72 of 103



Case 26-30215    Doc 436    Filed 09/10/26    Entered 09/10/26 12:57:11    Desc Main
Document      Page 73 of 103



9 
 

EXHIBIT C 
Simmons Agreement 
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EXHIBIT D 
Proposed Order 
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UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

Charlotte Division 
 

IN RE: 
 

BRD LAND & INVESTMENT, et al. 
 
 

Debtors.2 
 

     
    Chapter 11 

 
    Case No. 26-30215 

 
     (Jointly Administered) 

 
ORDER GRANTING DEBTOR’S MOTION FOR AN ORDER  
AUTHORIZING REJECTION OF CERTAIN EXECUTORY  

CONTRACTS AS OF THE PETITION DATE  
 

This matter coming before the Court on the Motion for an Order Authorizing the Rejection 

of Certain Executory Contracts as of the Petition Date, (the “Motion”) filed by BRD Land & 

Investment, Debtor and Debtor-in-Possession in the above-captioned proceeding (the “Debtor”); 

the Court having reviewed the Motion and having heard the statements of counsel in support of 

the relief requested therein at a hearing before the Court and the evidence offered in support 

thereof, including the Barbee Affidavit, (the “Hearing”); it appearing to the Court that the Court 

has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and this is a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2); the Court finding that (a) the notice given by the 

Debtor under the circumstances was sufficient; (b) the Court having determined that the legal and 

 
2 The Debtors in these jointly administered cases are the following entities (the last four digits of their respective 
taxpayer identification numbers follow in parentheses): BRD Land & Investment, a South Carolina partnership (6940), 
BRDL Warden Station Holding Co LLC (0184), and BRDL Warden Station, LLC (4687). The Debtors’ address is 
6433 Bannington Road, Charlotte, NC 28226. 
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factual bases set forth in the Motion and presented at the Hearing establish just cause for the relief 

granted herein; (c) rejection of the First Stout Agreement, Second Stout Agreement, and Simmons 

Agreement  (attached to the Motion as Exhibits A-C, respectively) is a reasonable exercise of the 

Debtor’s business judgment and is in the best interests of the Debtor’ estate and creditors, and (d) 

rejection of the Agreements is properly effective as of the Petition Date.  

IT IS HEREBY ORDERED THAT:  

1. The Motion is GRANTED. 

2. The Debtor is hereby authorized to reject the First Stout Agreement, Second Stout 

Agreement, and Simmons Agreement, and such rejections shall be effective on the Petition Date.  

 

 

 

 

 
This Order has been signed electronically.  The judge’s   United States 
Bankruptcy Court 
signature and court’s seal appear at the top of the Order. 
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