
UNITED STATES BANKRUPTCY COURT 

WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 

IN RE: 

 

BRD LAND & INVESTMENT, et al.,1   

 

DEBTOR. 

 

 

 

CASE NO.: 26-30215 

CHAPTER 11 

 

 

MOTION TO COMPEL REJECTION  

OF PURCHASE SALE AGREEMENT AND  

FOR RELIEF FROM THE AUTOMATIC STAY 

 

 

NOW COMES Creditor WILMINGTON RIVER CLUB, LLC (“WRC”), by and 

through undersigned counsel, and pursuant to §§ 105(a), 362(d) and 365 of the 

Bankruptcy Code, hereby moves this Court for entry of an Order compelling the 

rejection of the Purchase Sale Agreement between the Debtor BRD LAND & 

INVESTMENT (“BRD”) and WRC, as amended and modified, and granting WRC 

relief from the automatic stay with respect to termination of the Purchase and Sale 

Agreement, as amended and modified.  In support hereof, WRC shows unto the Court 

as follows:  

INTRODUCTION AND SUMMARY  

OF RELIEF REQUESTED 

 

1. WRC, pursuant to §§ 105(a), 362(d) and 365 of the Bankruptcy Code, is 

entitled to entry of an Order granting this Motion to Compel Rejection of Purchase 

 
1 The Debtors in the jointly administered bankruptcy proceedings are the following 

entities, with the last four digits of their respective taxpayer identification numbers 

in parentheses: BRD Land & Investment (6940), BRDL Warden Station, LLC 

(“Warden Station”) (4687), and BRDL Warden Station Holding Co., LLC (“Warden 

Station Holding”) (0184).  
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Sale Agreement and for Relief from the Automatic Stay (the “Motion to Compel”) and 

all relief requested herein.   

2. In accordance with § 365 of the Bankruptcy Code, BRD should be 

compelled to reject the Purchase and Sale Agreement, as amended and modified, on 

account of the following:  

A. The existence of an uncurable post-petition non-monetary default by 

BRD under the Purchase Sale Agreement, as amended, based upon its 

failure to close on the purchase and acquisition of the underlying real 

property by April 30, 2026; and 

 

B. The inability of BRD to assume the Purchase Sale Agreement, as 

amended and modified, based upon its inability to cure the existing 

prepetition and post-petition defaults thereunder, which would require 

payment of the sum of at least $473,056.48 to WRC, or providing WRC 

adequate assurance of future performance and payment of said 

amounts, under § 365(b)(1)(A) of the Bankruptcy Code. 

 

3. Under § 362(d) of the Bankruptcy Code, WRC is entitled to relief from 

the automatic stay,  to terminate the Purchase Sale Agreement and obtain any and 

all attendant relief thereunder, including any and all Earnest Money to which WRC 

is entitled thereunder from the Escrow Agent designated therein, and certain non-

monetary items from BRD and/or third-party agents of BRD, including sketches, 

plans, plats, and surveys, and other materials required to be provided to WRC under 

the Purchase Sale Agreement.  

JURISDICTION AND VENUE 

4. The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 

157 and 1334. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  

5. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 
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FACTUAL BACKGROUND 

6. BRD, along with its related entities, Warden Station and Warden 

Station Holding, filed voluntary petitions seeking relief under chapter 11 of the 

Bankruptcy Code on February 24, 2026 (the “Petition Date”) (collectively, the 

“Bankruptcy Cases”).  BRD, since the Petition Date, has operated as Debtor-in-

Possession in accordance with §§ 1107(a) and 1108 of the Bankruptcy Code.  

7. Prepetition, WRC and BRD, as Seller and Buyer, respectively, entered 

into a Purchase Sale Agreement effective as of June 8, 2022 (the “PSA Effective 

Date”), under which BRD agreed to purchase, and Property Owner agreed to sell, a 

portion of its real property located in Brunswick County, North Carolina, consisting 

of approximately 150+/- acres on Cedar Hill Road (the “Subject Property”) in exchange 

for the sum of $5,450,000.00 (the “Purchase Price”) (collectively, the “PSA”).  A true 

and accurate copy of the PSA is attached hereto as EXHIBIT 1 and incorporated 

herein by reference.  

8. The PSA provided that BRD had 120 days from June 10, 2022 (the 

“Effective Date”), to investigate the feasibility of its intended development of the 

Subject Property (the “Due Diligence Period”) and, on or before the last day of the 

Due Diligence Period, BRD was required to provide WRC with “copies of all title 

reports, environmental, soil, and other tests and studies, and copies of all surveys, 

engineering and other plans and plats relating to the [Subject] Property.”   

Case 26-30215    Doc 224    Filed 05/28/26    Entered 05/28/26 16:10:28    Desc Main
Document      Page 3 of 21



4 

9. Under the PSA, and within five (5) days of the Effective Date, BRD was 

required to pay the sum of $150,000.00, as a good faith deposit (the “Initial Deposit”),2 

to Harvey and Vallini, LLC, located at 497 Bramson Court, Suite 201, Mount 

Pleasant, South Carolina 29464, who was appointed under the PSA as the Escrow 

Agent (the “Escrow Agent”).  In accordance with the terms thereof, the Escrow Agent 

was required to hold Earnest Money, in escrow, and be disbursed and applied towards 

the Purchase Price or as otherwise provided for in the PSA.   

10. On June 14, 2022, BRD paid the Initial Deposit to the Escrow Agent.    

11. In addition to the Initial Earnest Money Deposit, and within five (5) 

business days of the expiration of the Due Diligence Period, BRD was required to 

deliver an additional deposit in the amount of $250,000.00 to the Escrow Agent, which 

became part of the Earnest Money under the PSA (the “Additional Deposit”).   

12. The closing of the purchase and sale of the Subject Property  outlined in 

the PSA (the “Closing”), was required to be held on or before the ninetieth (90th) day 

following the conclusion of the Due Diligence Period. BRD, however and under the 

PSA, had the right to extend the Closing one (1) period of thirty (30) days each 

(referred to as, an “Extension Period”) upon deposit of an additional amount of 

$100,000.00 (the “Extension Deposit”) with the Escrow Agent.3  

 
2 The Initial Deposit and all other monies paid  and deposited with the Escrow Agent 

under the PSA are collectively referred to herein as, the “Earnest Money.”  
3 The First Extension Fee was to be credited towards the Purchase Price under the 

PSA, whereas the Second Extension Fee was not applied or credited towards the 

Purchase Price and, instead, non-refundable to BRD.  
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13. In the event of breach or other default by BRD under the PSA, which 

remains uncured ten (10) days after receiving written notice of any such breach or 

default thereunder, all of the Earnest Money held by Escrow Agent, together with 

any additional amounts held by the Escrow Agent, was required to be paid and 

delivered to WRC.  Thereafter, the PSA automatically terminated and both BRD and 

WRC “shall be relieved of further liability [t]hereunder, at law or equity.”    

14. The PSA was subsequently amended by the Amendment to Purchase 

Sale Agreement entered into as of January 5, 2023 (the “First PSA Amendment”), a 

copy of which is attached hereto as EXHIBIT 2 and incorporated herein by reference, 

which amended Section 5 of the PSA to provide that BRD, as Buyer, had the right to 

extend the Closing Date for one (1) period of ninety (90) days upon deposit of an 

additional sum of $100,000.00, within ten (10) days of the date of First PSA 

Amendment.    

15. Thereafter, and pursuant to the Second Amendment to Purchase Sale 

Agreement entered into as of March 4, 2023 (“Second PSA Amendment”), a copy of 

which is attached hereto as EXHIBIT 3 and incorporated herein by reference, the 

PSA was further amended to provide in Section 5 of the PSA, that BRD, as Buyer, 

had the right to extend the Closing Date for an additional period of ninety (90) days 

with no requirement for any additional deposits remitted to the Escrow Agent.   

16. On September 9, 2023, BRD and WRC executed an Amendment to 

Purchase Sale Agreement, a copy of which is attached hereto as EXHIBIT 4 and 
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incorporated herein by reference (the “Third PSA Amendment”), which further 

amended the PSA as follows:  

A. Closing on the purchase and sale of the Subject Property “Shall occur on 

or before October 31, 2023.”  

 

B. In consideration of the payment of the sum of $100,000.00 (the “Option 

Fee”), WRC granted and conveyed BRD—at Closing—an option to 

purchase additional real property consisting of 58.5 +/- acres and 

identified as Tax Parcel Nos. 240000109, 23000106, and portions of Tax 

Parcel Nos. 240000107 and 240000102 (the “Option Property”) for the 

sum of $3,500,000.00 (the “Option Purchase Price”) (collectively, the 

“Option”), which would expire and terminate one (1) year after Closing. 

   

17. Thereafter, BRD and WRC executed another Amendment to Purchase 

Sale Agreement (the “Fourth PSA Amendment”) on December 29, 2023 (the “Fourth 

PSA Amendment Execution Date”), a copy of which is attached hereto as EXHIBIT 

5 and incorporated herein by reference, which amended the PSA as follows:  

A. Deleting Section 5(a) of the PSA in its entirety and replacing it with the 

following:  

 

 

B. Requiring the release and payment to WRC of a portion of the Earnest 

Money, totaling $50,000.00, by the Escrow Agent immediately upon 

execution of the Fourth PSA Amendment, with an additional $50,000.00 

of the Earnest Money released and paid to WRC within fourteen (14) 

days upon the earlier of (i) the date that is six (6) months after the 

Fourth PSA Amendment Execution Date, or (ii) the date of the Site Plan 

Approvals described in Section 11(g) of the PSA.  

 

C. Required that BRD pay to WRC, following the date of the Site Plan 

Approvals described in Section 11(g) of the PSA, and on a monthly basis, 

interest on the Purchase Price equal to 5.5% per annum (or the sum of 

$24,520.83), which were non-refundable and commencing on the first 

(1st) day of the first (1st) calendar month after the Site Plan Approvals 
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described in Section 11(g) of the PSA, and continuing on the first (1st) 

day of each month thereafter until Closing (the “Interest Payments”).   

 

18. On October 28, 2025, BRD and WRC executed another Amendment to 

Purchase Sale Agreement (the “Fifth PSA Amendment”0, a copy of which is attached 

hereto as EXHIBIT 6 and incorporated herein by reference, further amending the 

PSA as follows:  

A. Requiring and providing that the “Closing shall occur on or before 

December 24, 2025[;]” and 

 

B. Requiring the release and payment to WRC of a portion of the Earnest 

Money, totaling $100,000.00, by the Escrow Agent immediately upon 

execution of the Fifth PSA Amendment.  

 

19. The PSA was subsequently amended, for the final time, by and through 

the Amendment to Purchase Sale Agreement dated December 19, 2025 (the “Sixth 

PSA Amendment”) (the First PSA Amendment, the Second PSA Amendment, the 

Third PSA Amendment, the Fourth PSA Amendment, the Fifth PSA Amendment, 

and the Sixth PSA Amendment are collectively referred to herein as, the “PSA 

Amendments”), a copy of which copy of which is attached hereto as EXHIBIT 7 and 

incorporated herein by reference.  

20. The Sixth PSA Amendment modified and amended the PSA as follows:  

A. Requiring and providing that the “Closing shall occur on or before 

December 24, 2025[;]”  

 

B. Requiring the release and payment to WRC of a portion of the Earnest 

Money, totaling $100,000.00, by the Escrow Agent immediately upon 

execution of the Sixth PSA Amendment; and 

 

C. Requiring, in the event the sale of the Subject Property does not close 

for any reason other than a default by WRC, that all permits relating to 
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the Subject Property that were obtained by BRD (the “Permits”), be 

transferred to WRC.  

 

21. In summary, and under the PSA and the PSA Amendments, the sum of 

$500,000.00 in Earnest Money was paid and deposited by BRD with the Escrow Agent 

and, in accordance therewith, the sum of $400,000.00 was disbursed to WRC as 

follows:  

Date Amount of Earnest 

Money Disbursed to 

WRC 

1/23/2024 $50,000.00 

5/24/2024 $50,000.00 

5/9/2025 $100,000.00 

8/12/2025 $100,000.00 

12/22/2025 $100,000.00 

  

TOTAL $400,000.00 

 

22. As of the Petition Date, the Escrow Agent was holding the sum of 

$100,000.00 in Earnest Money under the PSA, as amended and modified by the PSA 

Amendments.  

23. Under the PSA, as amended and modified by the PSA Amendments, the 

following Interest Payments were paid by BRD to WRC:  

Date Interest Payment 

Received by WRC 

06/10/2024 $24,520.83 

07/01/2024 $24,520.83 

08/01/2024 $24,520.83 

09/01/2024 $24,520.83 

10/01/2024 $24,520.83 

11/04/2024 $24,520.83 

12/02/2024 $24,520.83 

01/02/2025 $24,520.83 

02/03/2025 $24,520.83 
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03/04/2025 $24,520.83 

04/09/2025 $24,520.83 

05/23/2025 $24,520.83 

06/04/2025 $24,520.83 

07/18/2025 $24,520.83 

08/14/2025 $24,520.83 

10/09/2025 $24,520.83 

11/03/2025 424,520.83 

11/03/2025 $49,041.66 

01/16/2026 $24,520.83 

  

TOTAL $490,416.77 

 

24. BRD did not remit the Interest Payment in the amount of $24,520.83 

that was required to be paid to WRC under the PSA, as amended and modified by the 

PSA Amendments, on or before February 1, 2026 (the “February 2026 Interest 

Payment”).  

25. From and after the Petition Date, BRD has failed to pay the following 

Interest Payments due and owing to WRC under the PSA, as amended and modified 

by the PSA Amendments, in the amount of at least $98,083.32, representing the 

Interest Payments due and payable to WRC on March 1, 2026 in the amount of 

$24,520.83 (the “March 2026 Interest Payment”), April 1, 2026, in the amount of 

$24,520.83 (the “April 2026 Interest Payment”), May 1, 2026, in the amount of 

$24,520.83 (the “May 2026 Interest Payment”), and June 1, 2026, in the amount of 

$24,520.83 (the “June 2026 Interest Payment”) (collectively, the “Outstanding Post-

petition Interest Payments”).    

26. BRD, in connection with evaluating the feasibility of development and 

obtaining the necessary permits and entitlements to the Subject Property, engaged 

various third-party professionals, surveyors, and engineers, who upon information 
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and belief, have not been paid and are owed substantial sums associated with the 

work, services, and materials furnished to the Subject Property while it was subject 

to the PSA, as amended and modified.  WRC is aware that, as of the Petition Date, 

and on account of professional services rendered at the request and for the benefit of 

BRD, in the amount of $350,452.33 is due and owing to Paramounte Engineering, 

Inc. by BRD.4   

27. BRD, prior to the Petition Date, and continuing post-petition and 

through the filing of this Motion to Compel, BRD is and remains in breach and default 

of the PSA, as amended and modified by the PSA Amendments, as follows:  

A. Failure to pay the sum of at least $350,452.33 to third-party 

professionals, consultants, engineers, contractors, and/or vendors for the 

services and materials that were furnished to the Subject Property 

between July 28, 2025, and the Petition Date;  

 

B. Failure to remit and pay the February 2026 Interest Payment to WRC 

in the amount of $24,520.83;  

 

C. Failure to remit and pay the March 2026 Interest Payment to WRC in 

the amount of $24,520.83;  

 

D. Failure to remit the April 2026 Interest Payment to WRC in the amount 

of $24,520.83;  

 

 
4 The amount owed to Paramonte Engineering, Inc. by BRD, for professional 

engineering services provided and materials furnished to the Subject Property while 

it was subject to the PSA, as amended and modified by the PSA Amendments, is 

summarized as follows:  

 

Invoice No. Invoice Date Invoice Amount 

22311.PE-2 7/28/2025 $261,722.60 

22311.PE-3 2/24/2026 $88,729.73 
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E. Failure to close on the purchase and acquisition of the Subject Property 

by April 30, 2026 (hereinafter, the “Closing Date”), as required by the 

PSA, as amended and modified by the Sixth PSA Amendment;  

 

F. Failure to remit the May 2026 Interest Payment to WRC in the amount 

of $24,520.83; and 

 

G. Failure to remit the June 2026 Interest Payment to WRC in the amount 

of $24,520.83. 

 

RELIEF REQUESTED 

I. THE PSA, AS AMENDED AND MODIFIED BY THE PSA 

AMENDMENTS, MUST BE REJECTED BECAUSE IT CANNOT BE 

ASSUMED BY THE DEBTOR UNDER § 365 OF THE BANKRUPTCY 

CODE.   

 

28. Section 365(a) of the Bankruptcy Code provides, in part, that a debtor 

in possession, “subject to the court’s approval, may assume or reject any executory 

contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a); see NLRB v. Bildisco & 

Bildisco, 465 U.S. 513, 521 (1984); accord In re Lavigne, 114 F.3d 379, 386 (2d Cir. 

1997). “[T]he purpose behind allowing the assumption or rejection of executory 

contracts is to permit the trustee or debtor-in-possession to use valuable property of 

the estate and to ‘renounce title to and abandon burdensome property.’” Orion 

Pictures Corp. v. Showtime Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 

1098 (2d Cir. 1993), cert. dismissed, 511 U.S. 1026 (1994).  Courts, under § 365(d)(2) 

of the Bankruptcy Code, and “on the request of any party to such contract or lease, 

may order the trustee to determine within a specified period of time whether to 

assume or reject such contract or lease.” 11 U.S.C. § 365(d)(2).   

29. Section 365(b)(1) of the Bankruptcy Code, setting for the requirements 

for assumption of an executory contract or unexpired lease, provides as follows:  
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If there has been a default in an executory contract or unexpired lease 

of the debtor, the trustee may not assume such contract or lease unless, 

at the time of assumption of such contract or lease, the trustee— 

 

(A) cures, or provides adequate assurance that the trustee will 

promptly cure, such default other than a default that is a breach 

of a provision relating to the satisfaction of any provision (other 

than a penalty rate or penalty provision) relating to a default 

arising from any failure to perform nonmonetary obligations 

under an unexpired lease of real property, if it is impossible for 

the trustee to cure such default by performing nonmonetary acts 

at and after the time of assumption, except that if such default 

arises from a failure to operate in accordance with a 

nonresidential real property lease, then such default shall be 

cured by performance at and after the time of assumption in 

accordance with such lease, and pecuniary losses resulting from 

such default shall be compensated in accordance with the 

provisions of this paragraph; 

 

(B) compensates, or provides adequate assurance that the trustee 

will promptly compensate, a party other than the debtor to such 

contract or lease, for any actual pecuniary loss to such party 

resulting from such default; and 

 

(C) provides adequate assurance of future performance under 

such contract or lease. 

 

11 U.S.C. § 365(b)(1).  An executory contract or unexpired lease may be assigned if 

the debtor-in-possession "assumes such contract or lease in accordance with the 

provisions of this section; and . . . adequate assurance of future performance by the 

assignee of such contract or lease is provided, whether or not there has been a default 

in such contract or lease." Id. § 365(f) 

30. Courts, in determining whether to permit assumption or rejection of an 

unexpired lease or executory contract, defer to, and examine whether, the proposed 

assumption or rejection is the result of the debtor’s sound business judgment. See 

Nostas Assocs. v. Costich (In re Klein Sleep Prods., Inc.), 78 F.3d 18, 25 (2d Cir. 1996) 
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(recognizing that, upon finding that a debtor has exercised its sound business 

judgment, the proposed assumption may be approved under § 365(a) of the 

Bankruptcy Code); Orion Pictures Corp., 4 F.3d at 1099; In re Child World, Inc., 142 

B.R. 87, 89 (Bankr. S.D.N.Y. 1992) (stating that a debtor may assume or reject an 

unexpired lease under § 365(a) in the exercise of its “business judgment”).  The 

“business judgment” standard is not strict and only requires a showing that either 

assumption or rejection of the executory contract or unexpired lease will benefit the 

bankruptcy estate. See Official Comm. of Subordinated Bondholders v. Integrated 

Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (citation 

omitted), appeal dismissed, 3 F.3d 49 (2d Cir. 1993); Committee of Asbestos-Related 

Litigants v. Johns-Manville Corp. (In re Johns-Manville Corp.), 60 B.R. 612 (Bankr. 

S.D.N.Y. 1986) (stating that where the debtor articulates a reasonable basis for its 

business decisions, courts will generally not entertain objections to the debtor’s 

conduct). 

31. The term “executory contract” is not defined in the Bankruptcy Code, 

but Congress has ratified and the Fourth Circuit has adopted, the “Countryman 

Definition,”5 under which an executory contract is defined as follows:  

A contract under which the obligations of both the bankrupt and the 

other party to the contract are so far unperformed that the failure of 

either to complete the performance would constitute a material breach 

excusing the performance of the other. 

 

 
5 The “Countryman Definition,” is the definition of “executory contract” formulated 

by Professor Vern Countryman in his seminal law review article entitled, “Executory 

Contracts in Bankruptcy: Part I,”57 Minn. L. Rev. 439, 460 (1973).  
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Gloria Mfg. Corp. v. International Ladies' Garment Workers' Union,734 F.2d 1020, 

1022 (4th Cir. 1984) (quoting Countryman, "Executory Contracts in Bankruptcy: Part 

I," 57 Minn. L. Rev. 439, 460 (1973)); Lubrizol Enterprises, Inc. v. Richmond Metal 

Finishers, Inc.,756 F.2d 1043, 1043 (4th Cir. 1985) (confirming the Fourth Circuit has 

adopted the Countryman definition of executory contract); In re Future Graphics, 

Inc., No. 09-09272-8-JRL, 2010 Bankr. LEXIS 1666, at *7-8 (Bankr. E.D.N.C. May 

17, 2010).  Determining whether a contract is executory is a question of law that "’may 

be freely reviewed by successive courts’ based on the facts of each case.” Future 

Graphics, 2010 Bankr. LEXIS 1666, at *7-8 (quoting Lubrizol,756 F.2d at 1045).  

“Countryman divided potentially executory contracts into three categories: (1) those 

in which the non-bankrupt has performed fully, (2) those in which the bankrupt has 

performed fully and (3) those in which neither party has performed fully.” Gloria Mfg. 

Corp., 734 F.2d at 1022. 

32. The PSA, as amended and modified by the PSA Amendments, is 

an executory contract as defined under Countryman and, therefore, must 

be assumed or rejected in accordance with § 365 of the Bankruptcy Code.  

However, and based upon the circumstances, the PSA cannot be assumed 

by BRD in the Bankruptcy Case and, therefore, it must be rejected.   

33. First, BRD’s failure to close on the sale of the Subject Property by the 

Closing Date (i.e., April 30, 2026), is an incurable non-monetary default that 

precludes assumption of the PSA, as amended and modified by the PSA Amendments.  

See, e.g., 11 U.S.C. § 365(b).  BRD cannot assume the PSA, as amended and modified, 
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because the Closing Date by which it or any subsequent assignee of the PSA was 

required to complete the sale of  the Subject Property is April 30, 2026, which is 

twenty-eight (28) days prior to the filing of this Motion to Compel.  Adherence 

to contractual deadlines, such as closing dates, are material terms in any contract for 

the sale of commercial development property in the State of North Carolina.  

Requiring BRD, or any buyer or assignee thereof, close on the purchase of the Subject 

Property by the Closing Date, is a material provision of the PSA.  The materiality of 

this term of the PSA is evidenced by the fact that any failure to observe and close on 

the sale of the Subject Property constitutes a breach of the PSA by BRD, which if not 

cured, leads to termination of the PSA.   The failure by BRD to close on the purchase 

and sale of the Subject Property by April 30, 2026, is not a non-monetary default that 

cannot be cured under § 365(a) of the Bankruptcy Code. 

34. Bankruptcy courts throughout the United States have concluded that 

the existence of an uncurable non-monetary prepetition or post-petition default, 

precludes assumption of the underlying executory contract or unexpired lease under 

§ 365 of the Bankruptcy Code. See, e.g., In re Eagle Creek Subdivision, LLC, 397 B.R. 

758, 764 (Bankr. E.D.N.C. 2008) (holding that the debtor was precluded from 

assumption of executory contracts with a construction company under § 365(b)(1) of 

the Bankruptcy Code because its failure and inability to complete the underlying lots 

by June 30, 2008, constituted a material and non-monetary default, which the could 
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not cure); In re New Breed Realty Enters., Inc., 278 B.R. 314, 320 (Bankr. E.D.N.Y. 

2002).6   

35. The United States Bankruptcy Court for the Eastern District of New 

York, in In re New Breed Realty, addressing an analogous situation, concluded that 

a debtor’s failure to close on the purchase of the underlying property by the closing 

date “constitute[d] a non-monetary default which cannot be cured because it is a 

historical fact.”  278 B.R. at 320 (citations omitted). The New Breed Court determined 

that the debtor’s failure to close on the transaction by August 1, 2001, constituted a 

material non-monetary default, which rendered the underlying executory contract 

incapable of being cured under § 365 of the Bankruptcy Code.   

36. Second, and aside from the incurable non-monetary default, BRD does 

not have the financial ability, capacity, or capability to assume the PSA, as amended 

and modified, under § 365(b)(1)(A) of the Bankruptcy Code.  The Debtor does not have 

the ability to cure its ongoing defaults thereunder, or provide adequate assurance of 

 
6 See, e.g., In re Claremont Acquisition Corp., Inc., 113 F.3d 1029, 1033 (9th Cir. 

1997); In re Toyota of Yonkers, Inc., 135 B.R. 471, 477 (Bankr. S.D.N.Y. 1992) 

(concluding that a debtor's failure to operate its car dealership for seven (7) 

consecutive days was a default under the franchise agreement that was incapable of 

cure or remedy because it was grounds for termination under applicable state law 

and the debtor could not undo this historical fact); In re Lee West Enterprises, Inc., 

179 B.R. 204, 206 (Bankr. C.D. Cal. 1995) (finding that the historical fact—the closure 

of the debtor’s automobile dealership—constituted a material default which was 

incapable of cure); In re Mack, No. 93-13116 F, 1993 WL 722255 at *1, *4 1993 Bankr. 

LEXIS 2270 (Bankr. E.D. Penn. Nov. 10, 1993) (finding that prior illegal drug activity 

at the debtor's leasehold constituted a non-monetary breach of the parties' lease 

agreement, which was a historical fact incapable of being cured); In re Deppe, 110 

B.R. 898, 904 (Bankr. D. Minn. 1990) (finding that the debtor's failure to maintain its 

gas station operations was a material default incapable of cure or remedy because the 

estate cannot overcome a nineteen-day lapse in operations).   
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any cure, through payment of the sum of at least $473,056.48 7 to WRC as a condition 

of assumption and assignment thereof.   

37. Based upon the foregoing, including the existence of an incurable non-

monetary default by BRD arising from its own failure to close on the purchase of the 

Subject Property by the Closing Date (i.e., April 30, 2026), and BRD’s inability to cure 

the existing prepetition and post-petition defaults totaling not less than $473,056.48, 

WRC is entitled to entry of an Order compelling the rejection of the PSA, as amended 

and modified by the PSA Amendments, under § 365 of the Bankruptcy Code.   Because 

the PSA cannot be assumed or assigned by BRD, on account of the existence of an 

uncurable non-monetary default, the PSA must be rejected by BRD.   

II. WRC IS ENTITLED TO RELIEF FROM THE AUTOMATIC STAY 

UNDER § 362(d) OF THE BANKRUPTCY CODE TO TERMINATE 

THE PSA AND RECOVER ANY EARNEST MONEY HELD BY THE 

ESCROW AGENT.   

 

38. The automatic stay, imposed by § 362 of the Bankruptcy Code upon the 

filing of a bankruptcy petition, prohibits, inter alia, “any act to collect, assess, or 

recover a claim against the debtor that arose before the commencement of the case 

under this title.” 11 U.S.C. § 362(a)(6).   The automatic stay relieves debtors “of the 

financial pressure that drove [them] into bankruptcy” Borman v. Raymark Indus., 

 
7 This amount reflects the outstanding and unpaid Prepetition Interest Payment, the 

Post-petition Interest Payments, and the outstanding balance owed to Paramounte 

Engineering, Inc. for engineering services and materials that were furnished to the 

Subject Property at the request of BRD. This amount does not include the attorneys’ 

fees, costs, and expenses that WRC was forced to incur on account of the actions, 

conduct, default, and breach of BRD, which would need to be paid as part of any cure 

of BRD’s default and breach of the PSA, as amended and modified.  
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Inc., 946 F.2d 1031, 1033 (3d Cir. 1991), by “allowing the debtor a breathing spell 

from his creditors and permitting him to attempt a repayment or reorganization 

plan.” In re Peterkin, 102 B.R. 50, 53 (Bankr. E.D.N.C. 1989) (citation omitted); 

accord Maritime Elec. Co. United Jersey Bank, 959 F.2d 1194, 1204 (3d Cir. 1991).    

39. Section 362(d) of the Bankruptcy Code, however, authorizes bankruptcy 

courts to grant relief from the automatic stay in limited circumstances.  11 U.S.C. § 

362(d). Section 362(d) provides, in relevant part, as follows:  

(d) On request of a party in interest and after notice and a hearing, the 

court shall grant relief from the stay provided under subsection (a) of 

this section, such as by terminating, annulling, modifying, or 

conditioning such stay— 

 

(1) for cause, including the lack of adequate protection of an 

interest in property of such party in interest; 

 

(2) with respect to a stay of an act against property under 

subsection (a) of this section, if— 

 

(A) the debtor does not have an equity in such property; 

and 

 

(B) such property is not necessary to an effective 

reorganization[.] 

 

11 .S.C. § 362(d).8   

 
8 The Bankruptcy Code does not define adequate protection; however, § 361 of the 

Bankruptcy Code sets forth three non-exclusive examples of what may constitute 

adequate protection: 

(1) requiring the trustee to make a cash payment or periodic cash 

payments to such entity, to the extent that the stay under section 361 of 
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40. WRC, based upon BRD’s above-referenced prepetition and post-petition 

defaults under the PSA, is entitled to relief from the automatic stay under § 362(d) of 

the Bankruptcy Code to terminate the PSA, as well as any and all of the PSA 

Amendments thereto in accordance with Section 12 of the PSA, and recover the 

Earnest Money currently held by the Escrow Agent in the amount of $100,000.00, on 

account of said termination and rejection of the PSA.   

41. WRC is entitled to relief from the automatic stay, under § 362(d) of the 

Bankruptcy Code, because even if considered “property of the estate” within the 

meaning of § 541 of the Bankruptcy Code, BRD does not have any equity in the PSA 

or the Earnest Money currently held by the Escrow Agent,  and neither are necessary 

for an effective reorganization. Moreover, and in accordance with the PSA, as 

 
this title, use, sale or lease  under section 363 of this title, or any grant 

of lien under section 364 results in a decrease in the value of such 

entity’s interest in such property; 

 

(2) providing to such entity an additional or replacement lien to the 

extent that such stay, use, sale, lease, or grant results in a decrease in 

the value of such entity’s interest in such property; or 

 

(3) granting such other relief, other than entitling such entity to 

compensation allowable under section 503(b)(1) of this title as an 

administrative expense, as will result in the realization by such entity 

of the indubitable equivalent of such entity’s interest in such property. 

 

11 U.S.C. § 361.  “[A]dequate protection is solely a function of preserving the value of 

the creditor’s secured claim as the petition date due to a debtor’s continued use of the 

collateral.” In re Nice, 355 B.R. 554, 563 (Bankr. N.D. W. Va. 2006). 
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amended and modified, the Earnest Money currently in the possession of the Escrow 

Agent is the exclusive property of WRC and, since the conclusion of the Due Diligence 

Period, the Earnest Money was and remains non-refundable to BRD.  Moreover, and 

on account of BRD’s prepetition and post-petition defaults and breach of the PSA,  

BRD does not hold any legal or equitable interest in the Earnest Money.   

42. Relief from the automatic stay, as a result, should be granted to 

authorize Property Owner to obtain the Earnest Money currently in the possession 

of the Escrow Agent and obtain—from BRD—all due diligence materials concerning 

the Subject Property, including but not limited to all tests, studies, surveys, 

engineering plans, plats, and environmental reports.   

CONCLUSION 

WHEREFORE, and based upon the foregoing, this Motion to Compel Rejection 

of the Purchase Sale Agreement and for Relief from the Automatic Stay (the “Motion 

to Compel”)  WRC is entitled to entry of an Order granting the following relief:  

1. Compelling rejection of the PSA, as amended and modified by the PSA 

Amendments, pursuant to pursuant to § 365 of the Bankruptcy Code;  

2. Granting WRC relief from the automatic stay to terminate the PSA, as 

modified by the PSA Amendments, and obtain any and all attendant relief 

thereunder, including the Earnest Money to which WRC is entitled thereunder, and 

certain non-monetary items, sketches, plans, plats, and surveys, and other materials 

required to be provided to it by BRD.  
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Respectfully submitted this, the 28th day of May, 2026.  

BUCKMILLER & FROST, PLLC 

BY:   s/ Joseph Z. Frost   

 

JOSEPH Z. FROST, NCSB No. 44387 

jfrost@bbflawfirm.com 

 

4700 Six Forks Road 

Suite 150 

Raleigh, North Carolina 27609  

Telephone:      (919) 296-5040 

Telefax:           (919) 977-7101 

 

Counsel for Wilmington River Club, LLC 
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