
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
ASCEND ELEMENTS, INC, et al.,1 ) Case No. 26-90440 (CML) 
 )  
   Debtors. ) (Jointly Administered) 
 )  

 
PLANTERS BANK AND THE HOPKINSVILLE INDUSTRIAL FOUNDATION’S 

OBJECTION TO HOPKINSVILLE SALE 

Planters Bank, Inc. (“Planters”) and the Hopkinsville Industrial Foundation, Inc. (“HIF” 

and, together with Planters, the “Foundation Parties”), as secured creditors and parties-in-interest 

in the above-captioned chapter 11 cases (these “Chapter 11 Cases”) commenced on April 9, 2026 

(the “Petition Date”), hereby submit this objection (this “Objection”) regarding the proposed sale 

of the Debtors’ assets in Hopkinsville, Kentucky (the “Sale”) to Turner-Kokosing Joint Venture 

(“TKJV”).  In support of this Objection, the Foundation Parties respectfully state as follows: 

Preliminary Statement 

1. The Sale to TKJV cannot be approved because TKJV does not intend to pay in full 

the Foundation Parties’ claim that is secured by a mortgage senior to TKJV’s lien under Kentucky 

law.  Instead, TKJV is asking the Foundation Parties to consent to assumption of the Note and 

Mortgage by TKJV, then wait an indeterminate amount of time for satisfaction of the already 

matured Note by a yet unknown third party.  The Foundation Parties cannot consent to such 

uncertain treatment. 

 
1  The debtors in these chapter 11 cases, along with the last four digits of each debtor’s federal tax identification 

number, are: Ascend Elements, Inc. (2893) and Ascend Elements US, LLC (8309) (together, the “Debtors”). The 
location of the Debtors’ service address is: 133 Flanders Road, Westborough, MA 01581. 
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Background 

2. HIF is a real estate organization whose mission is to attract industry to 

Hopkinsville, Kentucky, through the development of real estate.  Planters Bank is an independent 

community development financial institution that dedicates its resources to the betterment of its 

customers, shareholders, employees, and the markets it serves.   

3. HIF is the mortgagee under that certain Commercial Real Estate Mortgage and 

Assignment of Leases by and between Ascend Elements, Inc. and Hopkinsville Industrial 

Foundation, Inc., dated November 16, 2022, recorded on November 18, 2022 (the “Mortgage”) 

(attached as Exhibit 1 hereto), and collaterally assigned on November 16, 2022 to Planters (such 

collateral assignment recorded on November 18, 2022), on collateral described in the Mortgage 

(the “Collateral”), securing Debtor Ascend Elements, Inc.’s obligations under that certain 

Commercial Term Promissory Note in the amount of $2,856,000 issued on November 16, 2022 in 

favor of Hopkinsville Industrial Foundation, Inc. (the “Note”) (attached as Exhibit 2 hereto), which 

was also collaterally assigned to Planters Bank, Inc. on November 16, 2022.  See also Declaration 

of Linh Austin in Support of Chapter 11 Petitions and Emergency First-Day Motions ¶ 43 [Dkt. 

No. 11] (the “First Day Declaration”); Global Notes and Statements of Limitations, Methodology, 

and Disclaimers Regarding the Debtors’ Schedules of Assets and Liabilities and Statements of 

Financial Affairs at 15 [Dkt. No. 357]; Ascend Elements Inc. Schedule D, Part 1, 2.21 [Dkt. No. 

357].  The Note and $500,000 in cash were the purchase price paid by the Debtors to HIF for the 

Collateral.  The Debtors made all payments that came due under the Note prior to the Petition 

Date.  The Note matured on May 1, 2026.  See Note at 1. The Foundation Parties’ claim under the 

Note is currently approximately $480,000, including interest through May 8, 2026 and attorneys’ 
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fees reimbursable under the Note through April 30, 2026.1  The interest and fees under the Note 

continue to accrue. 

4. In 2022, the Debtors were awarded a federal grant in the aggregate amount of $316 

million to construct the facilities for the project in Kentucky (the “Apex-1 Project”).  First Day 

Declaration ¶ 45.  Also in 2022, the Debtors received a grant from the City of Hopkinsville in the 

aggregate amount of approximately $3.6 million.  First Day Declaration ¶ 46; Grant Agreement, 

Exhibit B to Dkt. No. 104-1. 

5. On November 26, 2022, the Debtors and TKJV entered into a contract for TKJV to 

serve as the design-builder for the Apex-1 Project.  Standard Form of Agreement Between Owner 

and Design-Builder at CM/ECF page 42 of 51 [Dkt. No. 79-1] (the “TKJV Contract”); First 

Amendment to Design Build Agreement at 1 [Dkt. No. 79-1]. 

6. On January 17, 2025, TKJV filed a Statement of Mechanics’ and Materialmen’s 

Lien.  [Dkt. No. 79-2]. 

7. The Debtors held an auction for its assets in Hopkinsville, Kentucky on May 26, 

2026 and declared TKJV as the Successful Bidder and American Battery Technology Company 

(“ABT”) as the Backup Bidder.  Notice of Successful Bidder and Back Up Bidder at 1 [Dkt. 

No. 407].  As of the date hereof, the Foundation Parties have not been provided copies of the APAs 

or proposed sale orders, and such documents have not yet been filed on the docket.  Based on 

statements made at the auction, the Foundation Parties understand both bidders intend to assume 

the Note and Mortgage or at least the liability underlying the Note and Mortgage. 

 
1 This amount may not reflect all obligations due and owing under the Note, including default interest and late 

fees.  HIF preserves its right to assert any and all amounts not reflected in this claim amount. 

Case 26-90440   Document 426   Filed in TXSB on 05/29/26   Page 3 of 9



 4 

Objection 

I. The Mortgage is Senior to TKJV’s Asserted M&M Lien 

8. It is clear under Kentucky law that the Mortgage is senior to the liens asserted by 

TKJV (the “Asserted Liens”).1  The Kentucky M&M lien statute states as follows: 

The [M&M] lien shall not take precedence over a mortgage or other 
contract lien or bona fide conveyance for value without notice, duly 
recorded or lodged for record according to law, unless the person 
claiming the prior lien shall, before the recording of the mortgage or 
other contract lien or conveyance, file in the office of the county 
clerk of the county where he or she has furnished or expects to 
furnish labor or materials, a statement showing that he or she has 
furnished or expects to furnish labor or materials, and the amount of 
the labor or materials in full. 

 
KRS § 376.010(2)(a); see also Weil v B.E. Buffaloe & Co, 65 S.W.2d 704, 711 (Ky. 1933) 

(explaining that under the Kentucky M&M lien statute, statutory M&M liens “do not take 

precedence over a mortgage unless there shall have been previously filed the statements”).  A 

search of the Christian County, KY real estate records show that TKJV did not file its preliminary 

statement until 2024.  Melinda A. Humphries County Clerk, Christian County, KY, Consolidated 

Real Estate Index, attached as Exhibit 3 hereto.2  

9. Kentucky courts have held that an M&M lien claimant may still prevail against a 

prior recorded mortgage where the mortgagee has actual notice “that there are unpaid claims for 

which a lien may be asserted and that the debtor is unable to pay such claims or that the claimant 

intends to ‘file a lien.’” Grider v. Mut. Fed. Sav. And Loan Assoc., 565 S.W.2d 647, 649 (Ky. Ct. 

App. 1978); see also Collier v. Dillon, 230 S.W.2d 617, 618 (Ky. 1950) (“where the mortgagee 

 
1 The Debtors have also stated in the Global Notes to their Schedules that the Mortgage is senior to the M&M 

liens.  Global Notes and Statements of Limitations, Methodology, and Disclaimers Regarding the Debtors’ Schedules 
of Assets and Liabilities and Statements of Financial Affairs at 15 [Dkt. No. 357]. 

2 Christian County’s real estate records are accessible to the public on their website: 
https://christiancountyky.gov/legal-records. 
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knows there are unpaid claims, and that the owner is unable to pay them, he is charged with such 

notice as to come within the meaning of the statute”); Ideal Supplies Co. v. Underhill, 281 S.W. 

988, 990 (Ky. 1926) (holding that the M&M lien was junior to a previously recorded mortgage 

where the mortgagee provided the construction loan, knew that there was work being performed 

and materials were being furnished, but there were no facts to show that the mortgagor was not 

paying claims as they accrued or was unable to do so); Weil, 65 S.W.2d at 711-12 (holding that 

the mortgagee’s lien had priority over a statutory M&M lien where it was not shown that the 

mortgagee “had actual knowledge of any unpaid claims when it paid over the money or any part 

of it to the mortgagor”).  In Grider, the Kentucky Court of Appeals found that the M&M lien 

claimant was junior to the lender/mortgagee even where it was clear that the lender/mortgagee had 

received a call from the M&M lien claimant to ask the mortgagee for help in collecting payment 

because there was no evidence that the lender/mortgagee had notice that the mortgagor was unable 

to pay the M&M lien claimant’s claims.  Grider, 565 S.W.2d at 649.  Among other things, the 

Court noted that the fact that the call was made “scarcely a month” after materials were furnished 

by the M&M lien claimant and the M&M lien claimant continued to furnish materials after the 

call indicated that the M&M lien claimant did not believe that the mortgagor was unable to pay.  

Id. 

10. The record in these Chapter 11 Cases makes clear that TKJV cannot show the 

requisite actual notice to prime the Mortgage.  Instead, the facts show that the Debtors had ample 

resources to pay its debts when the Note was issued to HIF as part of the purchase price for the 

Collateral.  Specifically, in 2022, as set forth in the First Day Declaration, the Debtors were in 

receipt of grants from the DOE and the City of Hopkinsville.  First Day Declaration ¶ 46; Grant 

Agreement, Exhibit B to Dkt. No. 104-1.  Further, in addition to the Note, the Debtors paid HIF 
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$500,000 in cash for the purchase of the Collateral.  Also telling is the fact that TKJV, a 

sophisticated party, entered into the TKJV Agreement with the Debtors subsequent to the 

recordation of the Mortgage and provided services pursuant to such agreement until October 2024.  

Turner-Kokosing Joint Venture’s Objection to Debtors’ Motion for Entry of Final Cash Collateral 

Order and Proposed Bid Procedures ¶ 21 [Dkt. No. 79]. 

II. The Sale to TKJV Cannot be Approved Without It Paying the Foundation Parties’ 
Claim In Full 

11. Because the Mortgage is senior to the Asserted Lien, the Note must be paid in full 

in cash at closing. Order (A) Approving Bid Procedures, (B) Authorizing Designation of a Stalking 

Horse Bidder, (C) Scheduling an Auction, Related Deadlines, and a Sale Hearing, and 

(D) Granting Related Relief ¶ 12 (“If such Secured Creditor is a junior lienholder, any Credit Bid 

must be accompanied by cash consideration or other means acceptable to the Debtors and the 

applicable senior lienholder sufficient to satisfy in full the senior lienholder’s secured claim or 

otherwise provide for treatment satisfactory to the senior lienholder.”) (the “Bidding Procedures 

Order”); see also In re Daufuskie Island Props., LLC, 441 B.R. 60, 64 (Bankr. D.S.C. 2010) 

(holding that “credit bidding creditor must pay the mortgages and liens (if any) which have priority 

senior to its mortgage”) (citing In re Simpson Creek Development, Inc., Case No. 90-03836-WTB, 

slip op. at pages 17 and 24 (Bankr. D.S.C. Nov. 27, 1991) as holding “[i]n applying the 

Section 363(k) offset bid provision to the trustee’s sale, a junior lienholder can offset bid its lien 

claim against the purchase price of the property only after all senior lien indebtedness on the 

particular property has been satisfied”). The Note has already matured and is not assumable, 

therefore, any proposed treatment of the Note other than payment in full requires the consent of 

the Foundation Parties.   
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12. The Foundation Parties understand that TKJV intends to find a third party to 

purchase the Collateral subject to the Note and Mortgage.  In other words, the Foundation Parties 

are being asked for an agreement to agree on satisfaction of the increasing claim underlying the 

matured Note.  The Foundation Parties cannot consent to such uncertain treatment of their Note 

and Mortgage by an unknown future counterparty whose intentions with respect to the Collateral 

cannot be determined.1 

13. Accordingly, the Foundation Parties respectfully request that the Court deny 

approval of the sale to TKJV. 

[Remainder of page intentionally left blank.]

 
1 The Foundation Parties understand that ABT has done extensive due diligence with respect to the Collateral, 

and has begun discussions with key stakeholders in the community, including utilities, to facilitate immediate 
continuation of construction at the current Apex-1 Project site.   In short, there is a clear path to productive use of the 
Collateral aligned with HIF’s goals of spurring industrial development in Hopkinsville.  Based on that information, 
the Foundation Parties are open to negotiations with ABT relating to the assumption or other treatment of the Note 
and Mortgage in connection with a Sale to ABT. 
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Dated:  May 29, 2026 
   

  

  /s/ Maegan Quejada 
  SIDLEY AUSTIN LLP 

Duston K. McFaul (TX Bar No. 24003309) 
Maegan Quejada (TX Bar No. 24105999) 
1000 Louisiana Street, Suite 5900 
Houston, Texas 77002 
Telephone:      (713) 495-4500 
Facsimile:       (713) 495-7799 
Email:    dmcfaul@sidley.com 
                        mquejada@sidley.com  

  Counsel to Planters and HIF 
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Certificate of Service 

I certify that on May 29, 2026, I caused a copy of the foregoing document to be served by 
the Electronic Case Filing System for the United States Bankruptcy Court for the Southern District 
of Texas. 

/s/ Maegan Quejada 
Maegan Quejada 
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Exhibit 1 

Note
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Exhibit 2 

Mortgage
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County Records Search Results 
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