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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

In re:
Chapter 11
Apple Tree Life Sciences, Inc., et al.,
Case No. 25-12177 (LSS)
Debtors.
(Jointly Administered)

Rigmora Biotech Investor One LP, ef al.,

Appellants,
V. C.A. No. 26-cv-495 (JLH)
BAP No. 26-23
Apple Tree Life Sciences, Inc., et al.,
Re: Dist. Ct. Docket Nos. 6,7,8 & 9

Appellees.

NOTICE OF FILING OF CORRECTED EXHIBIT TO APPELLANTS’ DESIGNATION
OF ITEMS TO BE INCLUDED IN THE RECORD ON APPEAL
AND STATEMENT OF ISSUES PURSUANT TO FED. R. BANKR. P. 8009(a)

PLEASE TAKE NOTICE that, on May 12, 2025, Rigmora Biotech Investor One LP, by
its general partner Unicorn Biotech Ventures One Ltd and Rigmora Biotech Investor Two LP, by
its general partner Unicorn Biotech Ventures Two Ltd filed the Appellants’ Designation of Items
to be Included in the Record on Appeal and Statement of Issues Pursuant to Fed. R. Bankr. P.
8009(a) and the exhibits thereto [D. Ct. Docket Nos. 6, 7, 8 & 9] (the “Designation™).

PLEASE TAKE FURTHER NOTICE that the LPs hereby re-file Item No. 155 (“Item No.

155”) as referenced in the Designation and as attached hereto in Exhibit 1.
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PLEASE TAKE FURTHER NOTICE that the Designation and Item No. 155 and/or copies
of any related document may be examined by interested parties on the Court’s electronic docket
for the above-captioned chapter 11 case, which is posted on the Internet at www.deb.uscourts.gov

(a PACER login and password are required and can be obtained through the PACER Service

Center at www.pacer.psc.uscourts.gov).
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ITEM NO. 155

JA-41
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[2010] Bus LR In re Lehman Bros (Mo 2) (CA)

A Court of Appeal

I ve Lehman Brothers International (Europe)
(in administration) (No 2)
|2z009] EWCACiv 1161
B 2009 Ocrzs; Lord Meuberger of Abbotshury MR, Longmore, Parten L]
Nov a

Cammpamy — Seliermie rlll'- arrangement — Sanetion rrj"- comery —  Comrpamy in

advminisheation — Administrators proposing scheme of arrarigement involving
distrsbution of properey beld by compary on trust — Whether scheme dealing
with propresetary claims "compromise op arrangement” betweeen company and its

£ ereditors or any class of them — Whether court baving jurisdiction to sarction
freafrosed seheme — Cormpantes Act 2006 (c 46), 55 897, Hog

The company provided services, mcluding the execution, clearing  and
Nﬂttlﬂl'l'l.l.'ﬂr I'I'E til'.'CI.'Ir].Tii:b‘ ﬂ.l]d dl:l'iv.'.lti‘-l'l: Trﬂ.dﬁ.‘i i.'II:iiI rhl'.' L'IIHTI‘.‘d}" iI'I'IiJ. 'ﬁ"ﬂl'l'l.l:l:i“l'l Til"
client portfolios, ro various institutional chients, many of which were hedge funds.
A key fearure of many of those transactions was thar the clients obrained or

o retained proprietary interests in assets held by or on behalf of the company, The
company went into administranon and the administrators applicd for an order
proposing a scheme of arrangement under Fare 26 of the Companies Act zoo6'
between the company and its creditors i relation to cash and securities held by the
company on trost for them, Part 26 of the Ace wis concerned with “arrangements
and reconstrecoons” and secrion 8ggi1) provided thar the Parr applied where a
“compromise or arrangement” was proposed between a company and its creditors
or its members. Section 890 empowered the court o sanction such o compromise
or arrangement when it had been approved by a majoriey in value of creditors, The
respondent, a reade association for rms in the investment banking and secarities
industry, opposed the scheme on jorsdictional grounds. The judge held thar the
court had no jursdiction under Parct 26 to sanerion the scheme moso far as o0 was
concerned with the distribuation by the company of properey held or controlled by it
on trust for any of it creditors and o the exeent that it varied or exeinpuished
those property rights,

On appeal by the administrrators—

Held, dismissing the appeal, that the court’s jurisdiction pursuant 1o
section Sps of the Companies Act roos was circumscribed by the reguirement thae
the scheme should be an arrangement between the company and its creditors:
thar an arrangement herween a company and its creditors meant an arrangemoent
which deale with their vights inter s as debror and credicor; thar, although that
r-"rl'l'.lul-'lnl.'i['l'l'i JIL{ nvt 'F"I"I'."'-'L"I'I.I' rJ'I.L' il'lL'Ellbi{'II'i 'iI.'I rl'“.' _‘iﬂ:hl‘n“‘ “f rI'H..! rl.'lﬂll!vl.‘ Hi
€ conrractual righes or rights of action against related third parties necessary inorder

1o give effect to the arrangement proposed for the disposivion of the debrs and

liahilites of the company o its own creditors, it did exelude from the jursdiction

rights of creditars aver their own property which was held by the company for
their bhenefir as :)ppnsed m their |E.g1'|rs in the company's own property held by
them merely as security; that a propriceary clamm to trost property was not a.claim

in respect of o debr or Lability of the company, and a benefciary whe had a

" Compames Act zood, Proz6, s 8eginl: “The provisions of this Parr apply where a
COMPEOMIEE OF ATrangement i proposed i":rrm-rn a eompany and—{a) its creditors, or any class
ol ther, or (1) its members, or anv class of them.”

S Hoel(r): “H & majoriry in nomber represenning 7 5% i value of the ceditors or class of
creditors or members or class of members . C agees @ compromise oF areangement, the conrn
may. o an application under this section, sancrion the compromise ar arrangement.”

JA-41
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beneficial intevese in property held on tust by the company was net a ceeditor of 4
the company norwithstanding the wide meanmg thar “creditor™ was to be goven
in section Sg5; and thar, accordingly, the court’s power o sanction a scheme of
arrangement under Part 26 did nor extend o the release of rights aver property
held by the company under o trist ( post, paras $8, 59, 61, 83, 65=h7, 6y=71, 74,
75, 7H, B7)

 Decision of Blackburne | |2006] EWHC 2141 (Ch) affirmed.

The following cases are referred toin the judgments:

Alabansa, New Orloans, Texas and Pacifee Junerion Railiway Co, In re [18g1) 1« Ch
213, CA

City of Stean v Lefinan Brathers Anstealia Lrd | 1009] FCAFC 130

Emprive Miming Coy, Inre (1890} 34 Ch D 402

Lefman Brothers Intermational {Evrope) (No 3), Inre |2o09]| EWHO 2545 (Ch)

Midland Coal, Coke and Iron Co, Inre [1895] 1 Ch 267, Wright Jand CA C

NFU Dévelogent Trast Led, Inve [rore]  WLR 1548 [1973] t ANER 134

Cpes Prome Stockbroking Litd, Inre |2009] FOCAFC 125

Charstelase Investmenis Lid v Bolls Razor Lid fin liguidation) [1972] AC 567 [1968]
3 WLR 1o [1968] 3 AlLER 651, HL(E)

Savey Hotel, Inve 1981 Ch 331 [1981] 3 WLER 441; [re81] 3 A ER 646

Sharp v fackeon |1899] AC 4149, HL{E)

Sinelair v Wilscnt {185 5) 20 Beav 323 o

T N Ltd, Inve |zo05] EWHO 2870 (Chls |2006] 1 WLR 17248: [zo06] 3 All ER
Ry [2oo6] 2 BOLC 374: |200a] BPIR 552

T N Lid (Nu g), Tnve [z006] EWHC 1447(Ch); |2007]| Bus LR 14113 [z007] r All
ER 8513|2007 1 BULC g613; [zoc6] B 1283

Wbl o Stenton (1883) 01 QBLY 518, CA

The following addinonal case was cited i argument: E

Prudential Assurance Co Lid o PRG Powerhowse Lid |2oe | EWHC 1osx (Ch);
[2o07] Bus LR v771; [zoo8] 1 BCLC 289; [2007] BPIR 830

Mo additional cases were referved to in the skeleton arguments,

APPEAL from Blackburne |

By an application dated 14 July 2009 Anthony Lomas, Steven Anthony
Pearson, Michael John Andrew Jervis and Daniel Yoram Schwarzmann,
the joint administrators of Lehman Brothers Inrernational (Furope) (in
administrarion) (*LBIE”} applied, pursuant to paragraphs 63 and 68(2) of
Schedule BI o the Insolvency Act 1o86, for directions thar they should be
at liberty to propose a scheme of arrangement, under Part 26 of the
Companies Act zoo6, between LBIE and the persons who were s ¢
creditors in relation to trust property. GLG Partners LP supported the
scheme and the respondent, the London Investment Banking Association,
opposed it

On 21 August 2oog Blackburne | held that the court had no jurisdicrion
to sancoon the scheme of arrangement. With pernussion of the judge and by
an appellant’s notice filed on 10 Seprember 2009, the applicants and
LBIE appealed on the ground, inter alia, thar the judge was wrong to hold
that a creditors’ scheme of arrangement fell outside the jurisdiction of the
court under Part 26 of the Companies Act 2006 if it varied the property
rights of creditors.

Thefacts are stated in the judgment of Parten L],
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A Williawm Trower QC and Dansel Bayfreld {instruceed by Linklaters LLP)
for the admimistrators.
Richard Snoreden OC and Andrewr Thornron (instrocted by Freshfields
Bruchkbaus Deringer LLFP) for London Invesrment Banking Associarion.
Antony Zacaroli OC linstructed by Allen & Owery LLP) for GLG

Partmers LP by written submissions,

% The court took time for consideration.
f Navemnber 2009, The following judpments were handed down,
PATTENL]
. Intraduction

1 Lehman Bros International (Europe) (“LBIE”) entered adminisgration
on 15 September 2008, Untl then one of its major business areas was
the provision of what are described in the evidence as prime services o
varions institurional clients. Most of these were hedge funds. The services in
question included the execution, clearing and sertlement of securities and
derivarive rrades and rhe custody and valuarion of the clients” porrfolios,

o 12 Hedge funds do not have substantial back office functions of their
own, They therefore require a third party ro deal with the trades themselves
and thereafter to provide custodial and reporting services. As part of these
reansacrional arrangements, prime brokers such as LBIE lent cash and
securities to the hedge funds and provided foreign exchange services. Any
finance was usually secured against the assers of the hedge tund held by or

g through the prime broker,

53 These services were provided under a variety of standard form
agreements which [ will come to in a little more detail later in this judgment.
The principal contracts under consideration in these proceedings are
international prime brokerage agreements, master custody agreements,
margin lending agreements and what is referred to as the credit support
annex to the 1SDA master agreement. As the names suggest, LBIE's prime
service clients ranged from hedge funds who used the company 1o provide
the full range of services described above to chients who placed securines
with LBIE for safe custody.

4 Iris common ground that a key fearure of all these rransactions was
thar the counterparty cliemt obwined (or, in the case of pure custody
agreements, retained) proprietary interests in the assets held by or on behalf
¢ of LBIE. LBIE held the assets through various depasitories, exchanges,
clearing systems and sub-custodians depending on the rvpe of asser and the
systems through which they were traded. But none of these arrangements is
said to have cfected any material change in beneheial ownership.

5 The administrators have therefore recognised that the contracts
described above give many of the counterparties specific claims over the
cash and securities transferred o LBIE. Bur they are faced with the serious
difficulty that, as things stand, they cannot be certain whao is entitled 1o the
trust property in their hands,  Therefore any distribution of the assers
without the protection of some kind of approval from the couart is likely 1o
give rise to claims agaimst LBIE and the administrators for breach of trust by
those who claim to be enntled o the property adversely to the counrerparties



Case 1:26-cv-00495-JLH  Document 18-1  Filed 05/13/26  Page 6 of 28 PagelD #:
7791

4492
In re Lehman Bros (Mo 2) (CA) [2010] Bus LR
Patten L)

to whom it 1s in face distributed. For the same reasons, the recipients of the A
assets are also at risk. Conversely, if no distribution takes place or delays
in distriburions continue, the adminisrearors are likely 1o face proceedings
for the return of the assets from those who claim to be enatled 1o them.
In relation to some classes of asset, these may exceed the quannty of the
relevant securines which remain available for distribution.

& The uncertainties invalved in dealing with the trust assers have three
primary causes: a lack of response from cliens to inguiries made about the
transactions in which they were involved; the mability of the administrarors
to rely on LBIE's books and records; and the failore of custodians,
depositories and affhliates o provide mformation abour the assets held on
behalf of LBIE.

7 These difficulties have been recognised for some time. On 7 Ocrober
2oof, at an early stage in the administeation, directions were obtained from €
Blackburne | as the designated judge under which the admimistrators were to
tiake appropriate steps to identify whether money or securiries mighr be
subject to trust or proprietary claims. This order envisaged requests
for information being sent to counterparties and for Linklaters {the
administrators’ solicitors) 1o devise and set up a programme for identifying
the legal issues which needed ro be determined before a proposal for the
distribution of trust property could be prepared.

8 The administrators have written to 1,707 account holders who are
thought to have potennal claims against LBIE for the return of rrust
property. The letrers ask for demils of any such claims, nights or other
interests in the assets in question; confirmation of the positions and balances
held with LBIE immediately prior to the making of the administration order
on 15 Seprember 2008: copies of all relevant documentarions and details of £
any positions which have heen terminated or closed since the making of the
administration order. Similar requests for information have been added to
the administrators’ websire,

9 As of 29 May 200w, 950 responses have been received, some of which
are incomplete, In the same period the admmistrators have received some
1,214 claims for the return of trosr assets. A number of these have been
identified as prionty claims by a hardship and prioritsaton commitiee set
up by the administrators in accordance with the prioritisation principles
referred to in the order of Blackburne | dated 7 October 2008,

o Aside from issues of priority, the administrators have had to expend
considerable resources on making requests for information from clients and
locating documents within LBIE's records in order to conduct a line-by-ling
reconciliarion of the clients’ positions. Where assers have been distribured, ¢
the clients have been required to enter into deeds of undertaking which give
the administrators a righe to recover the assets or their value where they
subsequently turn out to be subject to competing claims. It goes without
saying rhat these measures add to the cost and uncertainries involved in the
distribution process,

11 Inorder ro produce some finality for the clients and for the process of
administration in respect of these claims, permission was sought from
Blackburne | thar the administrarors should be at hibertv to propose a
scheme of arrangement under Part 26 of the Companies Act 2o06 berween
LBIE and the persons who are its creditors in relation to trust property as
defined in para ¢ of what is referred to as the Pearson starement. This is a
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4 witness statement made by Mr Steven Pearson, one of the administrators, on
25 February zo09 which explains the steps taken to process the proprietary
clatms and rhe reasons for seeking to promore a scheme. Mr Pearson says
in para 9;

“As set out in my first statement, made in relation to the application
for the rrust property order, a redacted version of which has been
B placed on the courr file and is available on the secrion of the PwC
[ PriceWarerhouseCoopers| website dedicared to the administranon of
LBIE, the admimstrators wished to adopt a system for dealing with all
property of, or held in the name of, or otherwise ro the order of,
LBIE which is subject to trust or proprietary claims, whether comprising
moneys onder the FSA's client money rules (‘client money’) or other
moneys o assets Crrust assets’) (rogether with ‘trust property”) in an
orderly and efficient manner and one which balanced the impaorrance of
dealing wich the potential proprietary claims and the achievement of the
statutory purpose for which we have been appointed.”

12 On ré March 2009 Blackburne ] gave the administrators liberty to
propose a scheme of arrangement of the type soughr. Section 8aa of the
Companics Act 2006 cmpowers the court o sanction g compromise or
arrangement proposed between a company and its ereditors or any class
of creditors when it has previously been agreed o in class meetings by a
majority in number representing 75% in value of the credirors or class of
creditors in question,

13 There is no statutory definition of “creditor”™, “compromise™ or
“arrangement” bur a scheme has been prepared under which (subjecr o
£ certain exceptions which | will come to in more derail larer) “scheme
creditors”™ (as defined) who can establish proprietary claims to the assets held
by LBIE at the time of administration will release those claims and any
associated pecuniary claims for damages or equitable compensation and will
receive, in return, what are deseribed as new claims. They will give to each
scheme crediror a right to receive, on a pooled basis, securities or other assers
of the type claimed and {when it occurs) will leave the counterparty to
recover as an unsccured crediror the value of any shortfall in its proprietary
claim caused by the shortage of the relevant assets.

14 Scheme creditors will therefore be required under the scheme to
release proprietary rights in assees which are held for their benefit by LBIE as
trustée and the combination of the necessary majorites in suitably
constitured class meetings and the court’s sanction of the scheme will be
¢ effective to enforce those provisions against any dissenting minority of
creditors who would be otherwise unwilling to give up their property rights.
A question arose as to whether a scheme which has this effect falls within the
provisions of Part 26, The administrators therefore applied, pursuant to
paragraphs a3 and 68(2) of Schedule Br to the losolvency Act 1986 (as
inserted by section 248 of and Schedule 16 to the Enterprise Act 2002), fora
dererminarion of this quesrion by rhe courr in advance of any further
directions being given for the preparation of the scheme and the constitution
of the class meetings. After hearing argument from the administrators and a
representative of some hedge funds (GLG Partners LP) who support the
scheme and from the London Investment Banking Association (“LIBA™), a
trade association for firms in the investment banking and securities induscry,
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whao oppose the scheme on jurisdictional grounds, Blackburne J decided A
that, in so far as the proposed scheme of arrangement is concerned with the
disrribution by LBIE af praperty held or controlled by ivon truse for any of its
creditors and to the extent that it varies or extinguishes those property rights,

the court has no jurisdiction under Part 26 to sanction the scheme, The
administrators now appeal from that decision with the leave of the judge.

The contractial arrangements

15 As mentioned earlier, the administrators have identified four
principal conrracts under which the counterparties will rerain proprietary
interests in the cash or securities held by LBIE. The issue of jurisdicrion
raised before the judge and on this appeal can be determined as a martter of
principle withour any detailed considerarion of the provisions of the
particalar contracts which give rise to the proprietary interests, Buritis €
useful to have in mind the various types of agreement and some of their key
provisions when considering Mr Trower's submissions about the proper
approach ro be applied to commercial arrangements which urtilise a rrust
mechamsm in relation to the assers mvolved. 1 can therefore deal with the
individual contracts quite shortly by commenting on two of the agreements
which illustrate the paint. o

(1) International Pringe Brokerage Agresment ("IPBA”)

16 This governed all acquisitions and disposals of securities by LBIE as
prime broker together with the provision of any related advances of cash and
securifics. Under the agreement LBIE acted as the counterparty’™s agent in
settling the transactions and delivering the securities, Cash accounts were
opened into which all advances of cash made to the counterparty were
entered as credirs, Securities delivered by the counterparty to LBLE as prime
broker or received by LBIE in settlement of third party transactions were
entered as debirs in a securiries account.

t7  Clavse 5.2 of the IPBA provides;

“The parties acknowledge and agree that any cash held by us for vou
is received by us as collateral with full ewnership under a collareral
arrangement and is subject to the security interest contained in the
agreement, Accordingly, such cash will not be client money pursuant to
the rules {or any successor provisions thereto) and will not be subject 1o
the protections conferred by the rules. Such cash held by the prime broker
will not be segregated from the money of the prime broker or any other
counterparty of the prime broker and will be held free and clear of all ¢
rrusts. The parties further agree that the prime broker will use such cash
in the course of its business and rhe counterparty will, therefore, rank asa
general creditor of the prime broker in respect of such cash.”

i8 This 15 i contrast to the position in relation to securites,
Clause 17.1 provides:

“With rhe exceprion of any assets transferred to the prime broker
pursuant to clause 11, any secorities debited to the secunties accounts
shall be held by the prime broker as custodian, and the counterparty
hereby appoints the prime broker, and rhe prime broker agrees to act, as
its custadian, in accordance with the rerms of schedule 2.7
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1Is

19  Parapraph z of schedule 2 requires LBIE to segregate assets by
identifyving in s books and records thar the secorites belong ro a particular
counterparty and not to LBIE and requiring any sub-custodians to do the
same. Bur, subject to this, LBIE s authorised by paragraph g of Schedule 2
tor hald securities in fungible accounts with the securities of other customers
destgnated as customer accounts. The reference in clause 17,1 to clause 11
is to the right of use granted by the client to LBIE as prame broker to borrow,
lend, charge or dispose of any securities charged to iv under the provisions of
clause 10 of the agreement, Where this right of use is exercised, the
securities become the absolute property of LBIE: see clause 11.2(a). The
charge granted by clanse 1o in respecr of the liabiliries of the counterparry
to LBIE includes securinies debited ro the securities account subject to a
number of specific exceptions including securines where the certificates of
€ tutle are deposited with a Lehman company and all cash credited to any cash

account.

20 These provisions were recently considered in some detail by
Briggs J in his judpment in Int r¢ Lebman Bros International {Furape) (No 3)
[2oc9] EWHC 2545 (Ch) where he rejecred an argument thar the existence
of a rrustee/beneficiary relanionship subsisting berween LBIE and the

p counterparty in respect of securities held by LBIE was inconsistent with the
right of use provisions and the permission to hold the counterparty’s assets
in a fungihle accounr. The judge also decided that the provisions of
clanse 5.2 had no application to cash derived from securiies and received
by LBIE or any of it sub-custodians on or after the making of the
admunistranon order on 15 Seprember 2008, These monevs would include
the proceeds of any redemptions together with receipts in the forms of
dividends or coupons. Those moneys therefore remain trust assets in the
administrators’ hands,

a2y Clause 13 of the TPBA entitles a counterparty to terminate the
agreemenr in the event of a failure by LBIE 1o provide the prime services
contracted for. Bur the exercise of this power has the effect of making any
outstanding loans from LBIE immediately repayable and of converting the
F obligations of the company under clavse 7 vo deliver the securites in specie
to the counterparty on request into an unsecured abligation to pay a net
cash balance armived ar by setting off against the value of the secunities and
any other assers held by LBIE for the chient on closure of the chent's
liabalitics to LBIE.

{z) Master Custody Agreement (“"MCA")

22 The MCA covers holdings of both securities and cash an behalf of
the client. It was used when only custody services were provaded by LBIE
and in investment banking transactions where such services were provided
to the client as part of a larger transaction,

23 In earlier versions of the agreement, LBIE is granted a general lien
over the property until satisfaction of all liabiliries of the client to it ar to any
other Lehman Bros entity. Bur, subject to this, all versions of the agreement
cantain provisions requiring LBIE to separately identify property of the
client in its records and to provide the client with an annual statement of the
property held o the chient's account. Subject to this, LBIE was entitled, in
appropriate cases, to pool the property wich thar of other clients,
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The schenre A

24 The key provisions of the proposed scheme (“the scheme™) are
canveniently summarised in the judgment of Blackburne |, ar paras z2~-32,
as follows:

“12, The scheme is intended o deal with persons who are deseribed as
‘scheme creditors’. These are persons who have claims against LTIE a
the time it was placed in administration {the “time of administration’) for
or in respect of what are described as “segregared assers’, The claims must
be capable of bemng satished by the delivery, in whole or in part, of the
segregated assers, Scgregated assets are defined as “any security which at
the time of administration was held on a segregared basis” meaning that
the asser ‘was recorded as being held separately from LBIE's own
securities o both the books and records of LBIE and also at LBIEs ¢
custadian or depository (the intermediary) . . " “Security’ is defined as
tany financial instrument, including any share, instrument creating or
acknowledging indebtedness, instrument crearing or acknowledging
entitlements to investments, warrane and unit in a collective investment
scheme . . ." Irexcludes money. [ was told that there are approximarely
18,000 different categories of security to be dealt with,

*13, A scheme creditor is expressly described as excluding anyone
whose claims “are not proprictary but are only unsccured'. Equally, as
Mr Trower explained in the course of argument, a scheme creditor will
not include anyone who has no kind of pecumary claim, however
contingent, against LBIE. Thus, a client with a claim ro a particular
security but who renounces any pecuniary claim (for example, for
damages tor late delivery of the security] and confines his claim to s g
return will not be included. In short, a person is only a scheme creditor
if thar person (1) has a pecuniary claim against LBIE and (2) has a
proprietary claim o a security which was held on a segregared basis at the
time of administrarion.

“14. The scheme explains, in whare is described ns “Key Concepr 2,
that ‘the subject marter of the scheme is trust properry’. Trust property
15 wider than 'segregated assers” because it includes assers, referved to as
*derived assets’, which are derived from segregated assets, and ‘recovered
assers’. Recovered assets are assers received by LBIE from a source which
has an obligation to redeliver to LBIE a security which had been deliverad
by LBIE ro that source after the time of administrarion but prior o the
dare (“the effective datre’) when a copy of the court’s order sanctioning
the scheme under Part 26 (assuming such an order is made) 15 delivered to ¢
the Registrar of Companies.

*14. The scheme is intended ro deal with all of a scheme creditor's
proprictary clums against LBIE for the return of orust property,
It extends to property which LBIE should have held even if in fact it does
not. This is subject only to the requirement that LBIE must hold semie
property of the scheme creditor and means therefore that if the claim is
confined to an unsecured pecuniary claim against LBIE, the claim will not
be deale with under the scheme.

“26. The key provision of the scheme, set out in Part 2 of Secrion 4
of the proposal, is rhar scheme credirors release all claims (save for
certain ‘excluded claims’) against LBIE, the scheme supervisors, the
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A administrators and other scheme creditors, including all claims for or in

respect of (1) any ‘asset claim® (meaming, put shortly, a claim against
LBIE in respect of any trust property), (2} any payment for or on account
of any asset which 15 ar was at any time the subject of an asset claim,
{3) damages, indemnity or contribution in respect of any loss, cost or
expense in connection with any asset which is or was ar any ome the
subject of an asser claim, (4) all liahilities for breach of conrract, loss ar
damage, indemmnity or contribution of any natare, {5) all rights to seck or
enforce judgment, exercise any remedy or .’ip;‘ll} any ser-off, nerting,
withholding, combination of accounts or retention or similar rights
against LBIE in respect of any claim or liability, and (6) all nghts in
respect of any financial contract. These are defined as ‘released claims’.
®27. In exchange for their released claims, scheme credirors are given
€ whar are described as ‘new claims’.  Broadly stared, these are (1) the
right of each crediror to have s ner contractual position (as earlier
summarised) and what are described as ‘allocations and distributions’
determined on the hasis ser our in the scheme, (2) the right ro have such
part of the trust property as is available for distnibution under the scheme
allocated to and then delivered to the creditor, alternarively appropriated
by LBIE in or towards discharge of the creditor's liabilities o LBIE [or
cercamn athliates or other thard parnes), (3) the righe to claim against
LRBIE in accordance with the scheme for the amount of thar creditor’s net
contractual position (assuming that the position has resulted in an
amount owing by LBIE to that creditor) as a new obligation of LBIE and
(4} the right to claim i LBIE's winding up or any other distribution of
LBIE’s assers for such amount as is determined under the scheme. The
£ new claims are subject to an overriding proviso that no scheme creditor is
entitled to recover more than once in respect of the same asset orclaim,
“28. The reference to ‘allocations’ is, shortly stared, 1o the right of
LBIE o allocate trust property available for distribution under the
scheme to a scheme creditor by reférence to individual stock lines
(for example the guantity of a particular quoted security) held as
trust property. Paragraph re.7 of “Key Concept 6" (concerned with
“Allocanions and shorttalls’) provides in terms that ‘a scheme creditor's
entitlement to participate in an allocation will be based on its asset claim’,
This in turn is to be determined by LBIE based on certain informarion
available to it. The scheme creditor has the opportunity to challenge the
determination through a dispure resolution mechanism, Paragraph 10.8
requires the scheme creditor when receiving anvehing in respect of is
c asser ¢laim 1o account for any assers received from an Inrermediary
(rathet than from LBLE direct) and paragraph ro.1o provides, in effect,
thar if the allocations made to a scheme creditor resule in a shortfall then
the value of thar shorefall is to rank as an unsecured claim against LBIE.
*2g, The broad effect, although the drafting of the scheme 15 a little
dense ar this point, is thar, subject to certain exceptions, LBIE will match
a scheme crediror o a particular srock line where LBIE can be satisfied on
the informartion available to it that the creditor has a proprietary claim
(the so-called “asser claim’) to assets answering the description of that
stock line. This is on the basis that the creditor’s claim will be sarisfied (by
means of the “distribution’) out of that stock line sa far as is possible
having regard (1) o the overall quantity of the stock line available for
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distribution and (2) to the competimg claims of other creditors to the same . A
stock line.

“1o. But there 15 an important qualificanion to this which is set put n
Part 3 of Section 4. This is the provision of a cut-off date (the *bar date’)
for the submission of claims under the scheme. The dare envisaged is
gither 31 December 2009 or, if later, the last business day of the second
full calendar month following the effective date. Paragraph 2z 1.1 provides
that: ‘Any claim submitted after the bar date can be disregarded by LBIE'.
Bur this is subject to an exceprion: if by the bar date a scheme creditor has
failed ro submit a ¢laim (by completing a pro forma claim form) LBIE
will caleulate that scheme creditor’s entitlement under the scheme using
‘relevant information.” This 15 mformation capable of ascerrainment
from LBIE's books and records, information contained in the scheme
creditor's claim form (if one has been submirted) and also, shorcly stated, ¢
information from various notices delivered under the scheme as well
as informarion made available by intermediaries, afhliares and any
relevant exchange.  Onee the bar dare has passed LBIE will start
allocating, appropriating and distributing on the hasis of pre-bar dare
clarm torms and other relevant mtormarion. This means chat if a secured
creditor fails to submir a claim form by the bar dare and, by thar darte,
LBIE is without any relevant information in relation to thar scheme
creditor’s claim, the claim may be disregarded.

*31. However, as Mr Trower explained in the course of argument, the
imposition of a bar date is not intended to have the consequence that the
lare claim is altagether barred. Tf the scheme creditor can substantiate its
claim, then, notwithstanding that this is after the bar date, it may share in
the particular stock line, bur it may only do so if and 1o the extent that ¢
there is any surplus i that stock line, Thus, if there are no other
claimants o a particolar stock ling (or the claims of those orher claimants
have been fully sanshed), the late claimant is unaffecred by the bar dare.
Conversely, if there is insufficient in the stock line to satisfy the accepted
claims of pre-har date claimants, the later claimant will be left to claim as
an unsecured creditor.  In short, there is no “carch-up® concepr for late
claimants as regards any distribution: they must await the full sacisfaction  F
of the accepted claims of pre-bar date established claims.

¥32, For present purposes, the scheme may be summarised by saying
that a client of LBIE who qualifies as a scheme creditor—in that the client
has, or potentially has, a pecuniary claim against LBIE and is the owner of
a particular asset held or contralled by LBIE (tor example a quantity of a
particular quoted security}—will have thar asset claim satisfied on a
pooled basis, ranking alongside (and in competiton with) others who can
establish ownership claims to the same asset, to the extent that the
securities comprising thar asset are available ro meet the claims, The
unrecovered value of the cient’s asset claims and any balance due o
the client on compurting the client’s net coneracrual position with LBIE
resulong from the closimg out of all inancial concraces between che client
and LBIE are ro rank as unsecored claims against LBIE.  All other H
pecuniary claims of the clienr against LBEE are foregone,™

25 As the judee recognised, there will be cases where the claims of some
of those counterparties are sufficiently well documented ro establish a clear
entitlement to parricular securities ahead of any other potental claimants.
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A In such cases the conversion of a counterparty’s existing proprictary claims
inte new claims as defined will inevitably involve a loss of priority in cases
where the pool of assers of a parricular rype (ega particular stock line) held
by LBIE is insufficient to meet the claims of all clients who are able to
establish a right to assers of that kind. Clienrs in thar position have least
to gain from the scheme but are at nisk of having their property rights
compulsorily acquired in order to permit a speedy and effective distribution
of availahle assets amongst the entire class of relevant claimants.

26 Likewise the scheme creditor who fails to submit a clam by the
bar dare in circumstances where the administrators have no relevant
information as defined may find thar it effectively forfeits s right over
securiries it once owned and is limited to recovering from any surplus of
assers once the claims to thar stock line by the pre-bar dare claimants have
¢ beensanshed.

27 Blackburne | held thar the court has no jurisdicrion under Parr 26 1o
sanction a scheme which interferes wirh the property rights of the clients of
LBIE in this way. Although the potential effect of the bar date on some
scheme creditors is perhaps the most striking example of the way in which
existing property rights could be removed, the issue of principle raised
before the judge and on this appeal does not turn on those particular
provisions of the scheme. LIBA's objection on jurisdictional grounds centres
on the identity of the scheme creditors and the narare of the rights which the
scheme attempts to deal with, The judge identilied the key question as being
whether the scheme affects clients of LBIE in their capacity as creditors of the
company. His view was that it did noe m so far as it purported to deal with
and discharge their proprietary righrs over the securities and other assers
£ held to their account by LBIE. There is, of course, no dispute that in respect

of any pecuniary claims which they may have against the company for
damages or equirable compensation for breach of truse, they are, to that
extent, creditors. Bur the judge held that this was insutheient o entitle the
court in the exercise of irs Part 24 jurisdiction ro sanction a scheme in so far
as it compromised or removed therr rights over trust property,

Jurisdiction

28 The argument advanced by Mr Snowden on behalf of LIBA which

the judge accepted can be c‘{]:‘lﬂ‘bhuj guite shortly, Part 26 of the Companics

Act 2006 confers on the court a 1u1‘l-dri.th'-n T SATCTION L‘-"'T“I"'rlﬂnﬂi“:l or

arrangements between the company and its creditors which have been

approved by a majarity in value of creditors according to the conditians set

€ outin secrion $o9{1}. Although the discrerion ro approve the scheme is a

general one to be exercised judically having regard to the objects of the

seheme and s general fairness in relation to creditors, the jurisdiction is not

an unlimited one. The “arrangement™ must have the necessary features of

give and take described by Brightman Jin In ve NFU Development Trust Lid

[f972] 1+ WLR 1548 and it has to be an arrangement between a company
and 1ts credicors or members,

29 There is nostatutory definition of “creditor™ or “arrangement™ for
the purposes of Parr 26 and, in relation to “arrangement”, the courts have
been careful not to attempt to provide one beyond the limited criteria
described in Tn re NFIT Development Trast Ltd, But Mr Snowden contends
thar, in order to be a creditor of the company, it is necessary o be owed
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money either immediately or in the future pursuant to a present obligation A
or to have a contingent ¢laim for a sum against the company which depends
upon the happening of a furure event such as the successful ourcome of some
lifigation, Although a creditor for the purposes of Part 26 15 not therefore
limited o someone with an immediately provable debt in a higuidation, it
does require that person to have a pecuniary claim against the company
which (once payable) would be satisfied out of the assers as a debr due from
the company.

30 Assupport for this, we were referred to the decision of the Courr of
Appeal in In re Midland Coal, Coke and Iron Co |1895] 1 Ch 267 in which it
was accepted that a person with a contingent claim against the company
qualified as a creditor under a scheme of arrangement made under the Joint
Srock Companies Arrangement Act 1870 (13 & 34 Vier ¢ 104). Lindley L]
said, at p 277, that he agreed thar: &

“the word ‘creditor” 15 used in the 1870 Acrinthe widest sense, and that
it includes all persons having any pecuniary claims against the company.
Any other construction would render the Act practically useless.”

31 Based on this decision, David Richards | concluded in Inre T & N
Ltd [2oo6] 1 WLER 1728, para 4o, that persons with contingent claims for
damages agamst a company were creditors within what s now Part 26:

“In my judgment, ‘creditors’ in section 425 of the Companies Act 1985
is nor limited to those persons who would have a provable ¢laim in the
winding up of the company, although it clearly includes all those who
would have such a claim. As was submitted by Mr Snowden and other
counsel, one of the recognised purposes of section 425 is to encourage
arrangements with creditors which avoid liquidation and facilitare the
financial rehabilitation of the company; see, for example, Sea Assets Lid v
PT Garnda Indonesia [zoo1| EWCA Civ 1696 at [2]. This suggests that
as wide a meaning as possible should be given to "creditors” in the section,
Having said thar, ir is important to bear in mind rthar secrion 425 is
designed as a mechanism whereby an arrangement may be imposed on
dissenting or non-partcipatng members of the class and such a poweris  F
not o be construed as extending so as to bind persons who cannor
properly be described as ‘creditors™,”

32 These cases were not, of course, concerned with the status of
clarmants who were asserting proprietary intereses aver the assets held by the
company, Bur LIBA fastens on the reference in Lindley LIs judgment to the
widest use of the words being capable of extending ro contingent creditors as ¢
at least an indication that the concept of a creditor does nor extend further o
inelude those whose relationship is not that of a debtorfereditor at all.

33 The foundation of Mr Snowden's argument is that a bencficiary
under a trust 1s not ipso facto a creditor of the trustee. Alchough the trost
relationship may give rise 1o unsecured claims against the trustee for breach
of rrust or even negligence and may semerimes exist in a wider conreacrual
framewarle, it remains at its core a different legal relationship, Subject to the
terms of the trust instrument, the trustee holds the trust ploperty for the
benefit of those beneficially entitled to it and has a primary obligation 1o
maintain those particular assers (or any which replace them) to the exclusion
of all other claims. The truse propercy does not form part of the cruseee’s
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A estate in the event of insolvency s6 as to be available to meet the claims of
general ereditors and the beneficiary is entitled to the property in specie free
of anv such claims.

34 If authority is needed to make good the distnction berween a
creditor and a beneficiary then Mr Snowden relies, by way of example, on
the decision of Romilly MR in Sinclair v Wilson (1855) 20 Beav 324 that the
restoration of trust property from the estate of a bankrupt to a beneficiary
did not amount to a fravdulent preference in favour of a creditor,

35 He therefore submirs thar the defininon of a scheme creditor so as o
include only counterparties who have both a proprietary claim and an
unsecured pecumiary claim against the company is not sufficient to enable
the court to exercise the Part 26 scheme jurisdiction so as to encompass the
property rights of those involved. The propesed scheme is, in thar respect,
€ notanarrangement berween LBIE and the counterparties in their capacity as
creditors.  The court may theretore only sanction it (if at all) so far as it
compromises the ancillary money claims.

36 In response to this argument Mr Trower submits that che judge

focused roo much on the removal or variation of existing property rights
under the scheme and failed to apply rhe correct statutory test which is
simply. whether the scheme constirores an arrangement  beoween  the
company and its creditors. The wording of section 895(1) does nor impose.,
he says, a jurisdictional requirement that a scheme of arrangement should be
made with creditors only in their capacity as creditors and if the judge based
his decision to thar effect on the word “arrangement™ then he was wrong 1o
do so. The courts have steadfastly refused to attach a narrow dehnition 1o
that erm,
E 37 Mr Trower submits thar once a person qualthes as a creditor in the
sense accepted by LIBA, the scheme jurisdiction is engaged and extends to all
of his rights against the company and nor merely o those which give rise to a
claim in debt, If this is right then the court could only refuse 1o sancrion the
scheme as an exercise of discretion under section 894,

38 Mr Trower is clearly right ro say thar the scheme creditors are, on
any view, creditors of the company, art least in 5o far as they have monegary
claims against LBIE ercher for the net balance due on their cash accounts or
because LBIE has committed breaches of contract or trust in connection
with the management of the cash and securities it held. Mast of these claims
would be provable in a liquidanion under the pravisions of rule 13,12 of the
Insolvency Rules 1986 (5] 1986&/1915) but, as mentoned above, it is
accepted that this is nor a precondition o the claimant being a creditor for
¢ the purposes of Parr 26.

39 What is said to follow from this is that the existence of a trust
relationship is not inimical to the existence of a debtor/ereditor relationship
and may be the source of it. A claim for damages or equitable compensarion
for breach of trust arises our of the tust reladonship. To thar extent, a
beneficiary will be a creditor of the trustee. The duty of the trustee to
account ro the beneficiary for rrust properry and ro make resticunion for any
such property which has been lost is carried our in substitution for the
trustee’s core duty to preserve and disburse the trust fund in accordance with
the terms of the trust instrument. Tt is artificial, Mr Trowet contends, in the
context of a scheme to distinguish hetween the enforcement of this duty
which gives rise to a monetary award in favour of the benehciary (and
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therely makes him a creditor] and the right of a beneficiary to the rrust asset A
itself. They are simply opposite sides of the same coin.

a0 He also emphasises that the fact thar a crediror may have proprierary
rights relating to his claim against the relevant company is not in ieself a bar
to the exercise of the scheme jurisdiction. The most obvious examples are
debenture holders and other secured creditors who are undoubtedly
creditors of the company bur commonly have their security removed ar
maodified under a scheme of arrangement,

47 So in Im re Fmpire Mining Co (1800) 34 ChD 402 MNorth J
sanctioned a scheme under the 1870 Act between the company and its
debenture holders on the basis that they were creditors. The judge said,
at p 4o

“The Act gives the court power to bind “creditors’, and debenture
holders are creditors, The word ‘creditor” in the Acr iz general, No
distinction is made between different kinds of creditors: there 1s nothing
to except any particular class of creditors from the jurisdiction of the
court,”

42 In Inre Alabama. New Ovleans, Texas and Pacific function Railway
Co [1891] 1 Ch 213, the Court of Appeal rejected an argument that a scheme
which deprived debenture holders of their security fell ourside the scope of
the 1870 Act. The decision of Narth J thar debenture holders were creditors
was affirmed, In relation 1o whether the remaval of a security could be
included in a scheme, Fry L] said, at p 246:

“But again, what kind of compromise or arrangement 15 the most
common? Surely the most common kind of compromise or arrangenient
15 one in which secured credirors dimimish or aleer the amounr of rheir
security. | repeat. thar the legislature having used the largest language,
such as ‘any compromise or any arrangement berween a company and
any class of its creditors’, 1 think, if we were to exclude from the
;arrangr:mr:nrs ar C!ﬂnlp[ﬂijEE [o h(." made. an arrﬂngemﬂnt ar
compromise which affected the security, we should be putting 2 most
unwarrantable rescriction on the generality of the language used in the  r
Act, and therefore | have no hesitation in saying that, in my judgment,
the court has jurisdiction in this marter.”

43 We were also taken to a number of authorities in which, in other
contexts, beneficiaries under a trust have been wreared as creditors of the
trustee. In Webb ¢ Stenton (1883) 11 QBD 518 anapplication was made to
garnishee the money payahle to a judgment debtor by way of income asalife ¢
tenant under a trust. Before the order could be made the money had in fact
been paid to the debtor but Lindley L], ar p 526, expressed the view that a
liquidared sum payable in ¢quity by the trustee to the life tenant constitured
an “equitable debt™ which was capable of being attached. Similarly in Sharp
v Jackson [1890] AC 419 the House of Lords (following carlier decisions in
the Court of Appeal) held thar transfers of property 1o beneficiaries under a
trust made by an insolvent trustee in order to make good previous breaches
of trust did not amount to a fraudulent preference. The decision was based
on there being no intention to prefer in the circumsrances, but Mr Trower
referred us to a passage in the speech of the Earl of Halsbury LC, at p 426,
ahout whether the benehciary in thar case could be a creditor:
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A “It has been suggested thar there was a proposition which could be

maintained, as ro which | confess | enrertain grave doubrs wherher any
decision goes to that extent, namely, thar the relation berween a cestun gue
trust and a trustee who has misappropriated the trust fund is not thae of
debror and creditor. Thar it may be something more than that is true, but
that ir is thar of debror and creditor | can entertain no doubr,  As thar
question has been mooted and brought before your Lordships” House as
one guestion for decision here, | certainly have no hesitation i saving
that in my opinion no such proposition can properly be maintained, and
that although there are other and peculiar elements in the relatnon
herween a cestui que trust and a trustee, undoubredly the relation of
debtor and creditor can and does exist.”

44 | find these cases of very limited assistance in relacion o whar we
have ro decide. The interpretation of the rules of court governing the
making of garmishee orders 15 far removed from the ssues which anse in
relation to Part 26. Sharp v Jackson [1894] AC 419 is closer in context but
the beneficiary in thar case had a claim againse the insolvent trusree for
breach of trast which it is commaon ground would have made him a creditor
for the purposes of a scheme. The issue in this case is whether the clients of
o LBIE are to be treated as creditors in respect of the rights in rem which they

enjov over the property held by the company, These are the elements of the
trustee/benehciary relationship which Lord Halshury described, at p 426, as
“other and peculiar™. Tf anything, this reference is helpful ro Mr Snowden’s
argument.  But it cerrainly does not indicate thar the Earl of Halsbury
LC thought thar beneficiaries ought to be regarded as creditors in respect of
their proprietary claims.
£ 45 MrTrower's principal submission thar a scheme of arrangement can
legitimarely alrer the property rights of credirors begins wich rhe unrestricred
mearing to be given to the word “arrangement” in the context of Part 26.
This is, of course, comman ground,  As mentioned earlier, judges have
deliberately avoided giving the word a narrow meaning bevond indicating
that it cannot amount simply to a surrender or conhiscarion. Subject o 1har,
¢ however, the judges of the Companies Court frequently sanction
arrangements where the rights of ¢reditors not only against the company but
also nter se are varied or where creditors are required to give up righrs
against third parties such as under guarantees. The use of the scheme
jurisdiction in relation to takeovers makes this almost essennal,
46 A pardcular illustration of this relied apon by Mr Trower is the
scheme of arrangement considered by David Richards Jin fnre T o N Ltd
& (No g} |zoo7] Bus LR 1411, The proposed scheme in chat case was beoween
T & N Lid and various associare companies and emplovees and former
emplovees who had claims for personal injuries ansing out of their exposure
to asbestos. The claims included in the scheme were restricted 1o those
coverad by emplovers” liahility insurance. The insurers had disputed liahilicy
bt agreed to pay the sum of £36-74m to the administrators of the T & N
companies on terms that a binding scheme of arrangement was put into
place and approved by the court under which actual and potental claimants
would agree not to bring claims against the insurers in return for being paid
a dividend out of that fund.

47 One complication in the scheme was the effect of section 1 of

the Third Parties {Rights Against Insurers] Act 1930, On entering

™
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administration, the rights of T & N and the other companies under the A
policies (in respect of liabilines which had by then been incurred) were
transterred o those claimanes.  These rights had o be compromised as a
term of the scheme, One of the arguments addressed to the judge was that
the scheme did not constitute an "arrangement™ onder whar was then
section 435 of the Companies Act 1985 because it only affected the rights
berween the employee claimanes and the insurers and was not therefore a
compromise or arrangement made berween T 8¢ N and its creditors.,

48 David Richards ], at paras 45 and 52-53, dismissed this objection on
the grounds rhat the dghts which the climants had against the insurers were
sufficiently connected with the claimants’ rights against T & N to bring the
proposed arrangement within the scope of section 42.5:

“45. The first and obvious point to make s that, whartever the precise
meaning of a compromise or arrangement, it must be proposed with
creditors ar members of a company, e s implicit that it muost be made
with them in their capacity as ereditors or members and that it must at
least concern their position as creditors or members of the company. For
the reasons already given, even those EL claimants to whom T & N's
rights against the EL insurers have been rransferred by operation of the
1930 Act remain creditors of T & N. The extent to which certain other g
persons with EL claims are creditors for the purposes of secrion 425 is
cansidered later in this judgment.”

*g2. The sertlement of the lirigation is therefore in substance and form
a tripartite matter, mvolving T 8¢ N, msurers and claimanrs.  Thar 1s
reflected in the proposed scheme, with T & N and the claimants as parties
and with the EL insurers appearing befare the court to consent to the
scheme and to undertake to be bound by its terms. Tt is true that the £
scheme has no effecr on the presenr rights of EL claimants against T & N.

The right of claimants to assert their claims against T 82 N, and the right

of T & N to defend rhose elaims, are unaffected, and claimants are not
obliged to proceed first against the trust to be established by the scheme,
However, if a claimant establishes a claim under the trust distribution
procedures and receives a payment, it will diminish the amount which
T & N would otherwise be reguired to pay in respect of the claim, if the

EL insurers sncceeded in avoiding the policies or in liminng the cover,
Although not immediately atfecting rights againse T & N, the scheme is
likely therefore to have an impact on those rights. Mr Chivers abjected
that these effects resulted not from the scheme but from the settlement
agrecment and arrangements constituted by the trust deed and trost
distribution procedures which took effect outside the scheme. In my view, ©
it is.not possible to diverce the areangements in this wav. The scheme of
arrangement is an integral part of a single proposal affecting all the
parties, which includes also the trust and the trust distribution procedures
to be established pursuant to the scheme.

“s3. In my judgment it 15 not a necessary element of an arrangement
for the purposes of section 425 . . . that ir should alter the rights existing
berween the company and the ereditors or members with whom 1e 15
made, Mo doubt in most cases it will alter those rights. But, provided
that the context and content of the scheme are such as properly o
constitute an arrangement between the company and the members or
creditors concerned, it will fall within secrion g2g. Ir is, as Nourse |
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A observed, neither necessary nor desirable to attempr a debnidon of

arrangement. The legistarure has nor done so. To insist on an alterarion
of rights, or a termination of rights as in the case of schemes to effect
takeovers or mergers, is to impose a restriction which is neither warranted
by the statutory language nor justified by the courts” approach over many
vears to give the term its widest meaning. Nor is an arrangément
necessarily ourside the section, because it effecr is to alwer the rights of
creditors against another party or becawse such alteranon could be
achieved by a scheme of arrangement with that other party.”

49 Mr Trower relies on the judge’s reasoning as including an acceprance
that the scheme jursdiction can extend to dights held by the credirors that
are connected to the subject marter of their claims against the company but
are not tights as creditors against the company., Claims againse third parry
sureties under a guarantee would fall inte the same category. If an
arrangement under Part 26 can extend this far then there 1s no reason in
principle, he says, why it should not embrace othér claims which the creditor
does have against rhe company, although of a proprietary narure, The
abandonment of claims agaimst chird parties is as much a release of property
rights as any variation of the property claims which the counterparries have
p  against LBIE. There is nothing in the language of Part 26 to exclude such

claims from an arrangement between the company and its creditors and any
objections to therr inclusion as a teem of the seheme should be addressed,
if at all, on the merits ar the sanction hearing.

o The guesnon wherher the scheme jurisdicnion can be used ro require
creditors to release rights against third parties has been considered in
Australia in two recent decisions of the Federal Court of Australia,

£ In In re Opes Prime Stockbroking Lid [2009] FUCAFC 125 a scheme of
arrangement under section 4771 of the Corporarions Acr 2001 (which closely
resembles the provisions of Part 26) included machinery under which
creditors of the scheme companies were required to release claims against
third party fAnanciers (ANZ and Merrill Lynch) who had provided the
scheme companies with cash and other securiries in return for the securities
¢ which the scheme companies had received from their own clients. As part
of an overall settlement of claims by the creditors against the scheme
companies, ANZ and Merrill Lynch, a fund was created for the benefir of
creditors into which the two finance companies patd some $226m in cash
and released cash and assets of the scheme companies valued at a further
$27m. It was a term of the scheme of arrangement that, in return for being
able to prove against the fund, ANZ and Merrill Lynch would be released
& from any claims by either the scheme creditors or the scheme companies.
The circumsrances were therefore very similar ro those considered by David
Richards Jim fnre T ¢ N Led (No g) |20o7]| Bus LR 1411,

51 The judge at first instance rejected a submission by a ereditor that he
had no jurisdiction under section 411 to sanction an arrangement which
required the release of the creditor’s thied party claims against ANZ and
Merrill Lynch. He approved the scheme, A Full Federal Courr disnussed the
creditor’s appeal.

52 The submission made to the Federal Court was that a scheme of
arrangement could nor affect mnterests other than those of a creditor qua
creditor of the company and thar section 411 did nor authorise the court to
approve an arrangement berween the company and irs creditors which
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extinguished rights belonging to the creditor in some other capacity: in A
thar case as a crediror of ANZ and Merrill Lynch, The Federal Courr, at
paras Ge—6g, refected that argument for the following reasons;

*&6. Doubtless there are limitations on the extent to which a scheme of
arrangement purporting to be between a company and it creditors or a
class of its creditors can purport to affect property of the creditor that has
no connection with the company or the relationship of creditor and g
debror berween the ceeditor and the company, The mere facr thar a
person or entity is a creditor of a company would not, of itself, justify an
arrangement berween thar person or entity an the one hand and the
company on the other whereby property of the person or entity were
confiscared without any benefir to rthe person or entity.  Such an
arrangement would not be approved by the court pursuant to
secrion 4T1T(4 (b

“a7, A purported scheme of arrangement must involve some
arrangement in a sense that is to be construed liberally. No narrow
interpretation should be given to the expressions ‘compromise’ or
farcangement’.  An arrangement within the meaning of section 411
connotes some element of give and take. A propoesal thar conferred no
benefit on creditors and constituted the mere confiscation of interests  p
would not be an arrangement within the meaning of section g71. An
arrangement must involve some bargain giving benchit to both sides.
However, there is no reason to construe the term in section 411 as
restricting 1 any way the narure of the bargain thar mighe be made
berween company and creditors (I re Sonodyne International Led (1994)

15 ASCR 494, 497-498), subject only to the additional requirement that
the arrangement must be within the power of the company and not in £
contravention of the Corporations Act,

“£8. A scheme of arrangement between a company and its creditors or
a class of creditors is no more rthan a proposal o vary or modify the
company's obligations in relation to s debes and liabilities owed to the
creditors or class of creditors, There is nothing to prevenr the company
from posing, as part of the arrangement, a term to the effect that, in
consideration of what the company has provided under the scheme, the
creditors will discharge not only the debrs and habilities of the company,
but also the Lhabilities of, for example, sureties for the same debts and
liabilities of the company.,

“6g. It is permissible to incorporate in a scheme of arrangement an
involyvement or participation by an oursider, being a person or entity who
is nut a party to the scheme as a company or creditor (see T re Glendale G
Land Development Ltd (1982] 1 ACLC 5405 7 ACLR 171). Such
arrangements are commonplace in relation to schemes invelving
takeovers. A scheme of arrangement made between a company and its
creditors under section 411 binds only the company and the creditors.
MNevertheless, there is no reason why o bargain mighe not be struck
berween a company and creditors whereby the creditars are bound 1o
enter ot an arrangement with third parties,  So long as there 15 some
element of give and take, such that the creditors receive something in
vetorn for the benehir conferred on a third party, there is no reason in
principle why thar term could not be part of a scheme of arrangement as
contemplared by section g1 1.7
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51 This decision is consistent with the reasoning of David Richards | in
Imre T N Ltd (N 4) [2007] Bus LR 1401 bue it has not met with universal
approval in Auseralia. In a subsequenr decision of the Federal Court
in City of Swan v Lebman Brothers Australia Ltd |zooy] FCAFC 130
which was concerned not with the approval of a scheme of arrangement
under section 411 but with a deed of company arrangement made pursuant
to section 4441(1) of the Corporations Act 2001, anather full court held
thar a deed of company arrangement did not have the effect of releasing
creditor claims against a third party but only those against the company.

54 The relevanr starutory language in section 4440(1) is thar: “A deed
of company arrangement binds all creditors of the company, so far as
concerns claims ansing on or before the day specified in the deed under
paragraph 444A042(1)."
€ 55 The jodgments m City of Swan v Lefwan Brothers |zoo09)
FCAFC 1355 distinguish berween rhese provisions and those of section 4171
on the grounds thar the deed of company arrangement procedure is
unsupervised and therefore more restricred in what it 15 intended to achieve,
Bur, in some of the judgments, the members of the full court are careful
not o endorse the correctness of the decision in I re Opes Prime
Stockbroking Ttd [2oog] FCAFC 125 and even go so far as to suggest that it
is inconsistent with earlier Australian authorities.

Conelusions

56 5o thar chere should be no doubr about ir, 1 accept (as the judge did)
that the proposed scheme represents a considered attempt to overcome
the difficulties faced by the administrators in reconciling the entries in the

£ company’s hooks and records with the claims ' made against the assets held.
I also accepe thar although the scheme, if implemented. will undoubredly
remove any existing proprietary rights over the assets in question, it will do
so with a view to sphstituting for them a distribution of the securities
amongst the relevant clients which is designed to secure for them the return
of their property so far as thar is possible consistently with a fair
appornonment of avatlable assers. Bur we are not concerned on this appeal
with the fairness or reasonableness of the proposal. Whether the removal of
vested and provable righes in this way is fair and reasonable as between the
various ¢lasses of creditors 1s a macter to be addreessed (if at all) at a sanction
hearing. Ttis not necessary for this court to express any view about that.

57 The gueston whether the court’s power to sanction a scheme of
arrangement under Part 26 can extend o the release of rights over property
¢  held by the company under a rtrust is one of starurory construction,
Considerations of expediency and convenience are only relevant if and so
far as they can be assumed o have mbluenced the legislature when the
statutory provisions were formulated. We have nor been asked to trear the
Companies Act 2006 as a consolidation measure for the purposes of Part 26
hut it is evidenr that the current provisions have remained essentially
unchanged since they first appeared in the 1870 Act and there 1s nothing o
suggest that Parliament has recently intended to give them anv different or
wider meaning.

58 Conceptually no statutory power can be unlimited and, in this case,
the court's jurisdiction is circumscribed by the requirement that the scheme
should be an arrangement berween the company and its creditors. When the
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constituent parts of this formula are looked at in isolation there is a A
considerable measure of agreement as to what they can include.  As
mentioned earlier, a *creditor™ will consist of anvone who has a monetary
claim against the company which, when payable, will constitute a debt,
Contingent ¢laims are included for this purpose, A claim (e g} for damages in
tort i5 still a legal liabiliey of the company which will ultimately result in
either an agreed payment or a judgment debt, The scheme has been drafred
s as to exclude anvone whose only claim against the company will be one in
rem. To be a scheme creditor one has o have a current or contingent claim
for damages or equitable compensation against the company. either of
which is suthcient to render the claimanr a creditor at least in that respect,

59 Mr Snowden, of course, relies upon this as an implicit acceptance by
the administrarors thar a purely propricrary claimant does not qualify as a
creditor. The requirement that all scheme creditors should have both an ¢
unsecured monetary claim as well ag their proprietary clamms s eoneised as a
device to enable, as he pur ir, the tail 1o wag the dog. Bur the resolurion of
these issues does not depend on a resort to canine metaphors, 1t is obvious
that someone with a purely proprictary claim agamst the company is not its
creditor in any conventional sense of that word. As a marrer of ordinary
language, a creditor is someone o whom money is owed. The vse of this
word with that meaming s a long-established and essennial parr of Enghsh
company law. The Companies Act {(and now the Insolvency Act) regime for
the administration of insolvent companies and their assets depends upon
being able to idennfy creditors and not ro confuse them with those whose
property rights do not fall into the insolvent estate: see, for example,
Ouaistelose Tmpestments Lid v Rolls Razor Lid [1970] AC 567, Given thar
*crediror™ 15 not defined i the legislarion, it 15 inconceivable thar Parliament  E
should have used the word in the 2006 Actin any but its literal sense.

6o For these reasons, one gets no real assistance from the cases on
secured creditars, Na one can dispute thar a creditor with security for what
is owed remains a creditor of the company. Their security exists and is only
enforceable to the extent and for so long as the underlying indebredness
continues, Al that In re Empire Miming Co (1890) 44 ChD 402 and
In re Alabama, New Orleans, Texas and Pactfic [unction Ratheay Co [1891|
1 Ch 213 establish is that a ereditor with security is none the less a creditor
for the purpases of the scheme jurisdiction. That conclusion is hardly
surprising given the ahsence from the |Eg1£lﬂtlﬂl‘l. of any restriction af what is
now Part 26 to onsecured creditors. Nor s it to the point that under a
scheme of arrangement a debennure-holder or other secured creditor may be
required ro give up the whole or part of his security. The charges in question ¢
will have been granted by the company over its own property. The interests
granted o secured ereditors (which, in the case of real property, amount Lo a
legal estate) are only ever held as security interests subject to the debror’s
equity of redemption. An arrangement under which that mdebtedness is
reorganised will therefore necessarily mpact on any security held in respect
of it and may involve the reparriation of the debtor's property free from
the charge. When this occurs the secured creditor is simply returning to the
debtor property which the creditor never owned beneficially and was only
ever held as security for the debt. Blackburne ] was quite right to regard this
as wholly different from the converse case of property which has never
formed part of the company’s assets bur s held by it onlv as truseee.
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A 61 What then of an “arrangement™ As described earlier, the court’s

approach has been togive this a relatively unrestricted meaning. Mr Trower
relies on rhis ro support his argument that there is nothing in the staturory
language to restrict the content of an arrangement to the reorganisation
of rights enjoyed by creditors gqua creditors.  But the question whether
section 85 imposes that restriction has to be determined not by the meaning
of *arrangement” alone, but by the wse of the word in the phrase
“an arrangement berween a2 company and its creditors™. Although
“arrangement” is a wide expression, it is given content and meaning by the
partics to it

62 Interms of authorioy Mr Trower places some weight on the decisions
in fn e T & N Ltd (Nu 4/) [2007] Bus LR 1411 and In re Opes Prime
Stockbroking Led |2009] FCAFC 125 as indicaring thar rhe righrs which can
€ bereleased or re-organised under a scheme are not limited o those emjoved
by scheme creditors as creditors of the company. Both cases indicare thar
they can include rights against third parties related 1o and essential for the
operation of the scheme. At first sight these aurhorities are helpful to the
administrators m that they do establish that a scheme can extend beyvond
monetary claims by the creditors against the scheme company alone,
Bur what they do not do is 1o suggest that claims which do lie against the
company can be included if they are proprietary rather than contracrual or
tortious in nature.

63  Although the decision in Tn ve T & N Ltd (No 4) [2007] Bus LR
1411 has not been the subject of any judicial criticism 1o this country, the
principle it establishes has proved controversial at least in Avstealia, Tt
seems to me entirely logical ro regard rhe court’s jurisdicrion as extending 1o
£ approving a scheme which varies or releases credirors” claims against the
company on terms which require them to bring into account and release
rights of action against third parties designed to recover the same loss, The
release of such third party ¢laims is merely ancillary to the arrangement
between the company and its own creditors. Mr Snowden has not invited us
to overrule I e T & N Ltd (No 4) and it would not be appropriate for us to
dovso withour hearmg full argument on the point,

64 Bur when properly analysed, these cases do not, in my judgment,
really assist Mr Trower in his argument. It seems to me tolerably clear
from the judgments in both cases that the courts did not consider that
they were changing the basic criteria for the approval of a scheme of
arrangement.  David Richards ] {in the passage in para 45 of his judgment
quoted above) refers expressly to it being implicit in section 425 that the
¢ arrangement must be made with credirors in their capacity as creditors and
must concern their position as creditors, In fa re Opes Priwe Stockbroking
Ltd |zoog| FCAFC 125, para 68 the Federal Court describes a scheme of
arrangement as no more than a proposal to vary or modify the company’s
obligarions in relation to its debrs and liahilities owed to the creditors ar
class of creditors.

65 Ir seems 1o me thar an arrangement berween a company and irs
creditors must mean an arrangement which deals with their rights inter se as
debror and ereditor. That formulation does not prevent the inclusion in the
scheme of the release of contractual rights or righrs of action against related
third parties necessary in order to give effect to the arrangement proposed for
the disposition of the debrs and liabiliries of the company to its own creditors,
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But it does exclude from the jurisdiction rights of creditors over their own A
property which is held by the company for their benefit as opposed to their
rights in the company’s own property held by them merely as security.

66 | do not accept Mr Trower's submission that the reference to a
creditor was intended to act as no more than a gateway to the inclusion of
that person in the scheme and that section 8¢5 leaves the court with
jurisdiction to sanction the compromise or removal of nghts which the
creditor does not hold as a ereditor. That would, 1think, be inconsistent with
the expressed purpose of the legislation which must be to allow the company
to re-arrange its conrractual or similar liabilivies with those whe qualify as its
creditors. A person is the creditor of a company only in respect of debts or
similar liabilities due to him from the company, | am nor persuaded chatr
Parliament can have intended to allow creditors to be compelled {if
necessary) to give up not merely those contractual rights but also ther €
entitlement to their own property held by the company on their behalf.

67 A proprietary claim to trust praoperty is not a claim in respecr of a
debt or liahility of the company, The beneficiary is entitled in equity to the
property in the company’s hands and is asserting his own proprietary rights
over it against the trustee. The falure by a trustee to preserve that property
in accordance with the terms of the trust may give rise to a secondary
liability to make financial restitution for the loss which resules, bur that is a
consegquence of the trust relationship and not a definition of it.

68 Part of Mr Trower's argument secks to minimise these legal
distinctions by trearing agreements such as the [PBA as an overall
commercial arrangement which should be looked at in the round for the
purposes of Part 26. The commercial nature of these agreements is not in
dispute but the trust mechanism has long been regarded as an important E
safeguard apgainst insolvency and has been imported into commercial
contracts for that very reason. In the case of pure custody agreements, it is,
of course, paramount, | do not therefore accepr thar the trust element
these arrangements ought in some way to be merged nto the general
contractual framewaork and treared merely as ancillary when considering the
limits of the scheme jurisdiction or (which is more important) that ¢
Parliament ever intended to deal with it in that manner.,

69 The languapge of section 895 ought therefore in my view to be read in
the way thar Blackburne | construed . 1 would therefore dismiss this

appeal.

LONGMORE L]
7o lagree with the judgment of Parten L] and wich the judgment of Lord - G

Neuberger of Abborsbury ME.

LORDNEUBERGER OF ABROTSBURY MR

71 Dagree that this appeal muse be dismissed. Despite the undoubted
attraction of implementing the proposed scheme of arrangement in this case
(“the scheme™)y, 1t seems to me that B!mkhurnrj was right to hold thar he
had no jurisdiction to approve the scheme in so far as it was concerned with
the distriburion of property held or controlled by it on trust far any of s
creditors. | entirely agree with the reasons given for this conclusion given by
Patten L), and indeed by the judge below., However, as the point is of some
imporcance, L will briefly express my reasons inny own words,
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72 The terms of the scheme are long and complex, and the detailed
provisions of the standard form “International Prime Brokerape Agreement”
and “Master Custody Agreement™ vsed by Lehman Bros International
{Europe) (“LBIE™) are not simple, However, as Patten L] has explained, the
guestion thrown up by this appeal is one of principle, albeit that it ¢an
be expressed in more than one way. Mr William Trower QC, for the
administrators of LBIE (*the administrators™), put it thus: can a scheme of
arrangement be approved by the court under section 895 of the Companies
Act 2006 if it varies proprietary rights? | prefer to express it rather more
mu._thaH}, it more wordily: can a scheme be approved under section Bg5
it it extends to property which is held on trust by the company concerned
{a} generally; or alternatively (b) where the persons for whose benehit the
property is held on reust are also creditors of the company? The judge held
€ rtharrthe answer to the question was no.

73 Part 26 of the 2006 Act s concerned with “Arrangements and
Reconstructions”, and section 89§, whose origins go back 1o section 2 of the
Stock Companies Arrangement Act 187g, states, in subsecrion (1), that
it applies “where a4 compromise or arrangement 1s proposed berween a
company and [a) its creditors . . . or (b} its members . .7

=74 Ithas heen held that the expression “creditors™ in secrion 8o 5 should
be given awide meanimg (see I re Alabama, New Orleans, Texas and Pacific
Trenction Railway Co [1891] 1 Ch 213, 236-237 and In re Midland Coal,
Coke and Trom Co [18g5] 1 Ch 267, 277), and the same principle seems to
apply to the meaning of “arrangement™ (In re Savoy Hotel Lid [1981] Ch
351, 359 and 361). Bearing in mind the purpose of section 895, as discussed
by David Richards J in In re T & N Ltd [2006] 1 WLR 1728, paras 32-40,
£ andininre T e N Ltd (No 4} |2007] Bus LR 1411, paras 43-5 ¢, it is plainly
right that that is so.

75 Tt was argued by Mr Trower that, in the light of the very wide
meaning which is to be accorded to the word “creditors” in section Ba5i 1) (a),
it 15 capable of extending to a beneficiary vnder a trust. However, | find it
very hard to see how it could be said that a person (*a beneficiary™) who has
the beneficial interest in property (“trust property”) held on trust by the
company 15 thereby a “creditor™ of the company, even bearing the wide
meaning thar word is o be given in section 8a3,

76 As Mr Richard Snowden QC, appearing for the London Tnvesrment
Banking Associanon {*LIBA™) who oppose the appeal because of what they
regard as the unfortunare implicatons for London as a world financial
centre should rhe administeatars succeed on this appeal), savs, in relation o
¢ such property, the bencficiary is “not a creditor of the [company| but . | | the
owner of certain specific property in the posscssion of the [Lumpanyl —i
adapt an observation of Romilly MR in Sieclair v+ Wilson (1855) 20 Beav
324, 331, The dury of a rrustee is thus to account to the beneficiary for trust
property. Although a breach of trust by the trustee will normally give rise to
a ¢laim which constitutes the beneficiary a creditor, the trustee-beneficiary
relationship will nor of irself give rise to rthe beneficiary having any
“pecuniary claims” ({to quote from the very passage relied on by the
administrators in the judgment of Lindley L] in In re Midland Coal, Coke
and Iron Co |1895] © Ch 267, 277) against the trustee. It would also be
surprising if a scheme under whar is now section 8o could have been
proposed and sancrioned in relarion to st property for over 1oo vears
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without anyone, including all the writers of the leading company law and A
trust law textbooks, apparently bemng aware of this important feature of the
company law legislarion. And it seems most onlikely that the legislarure
would have intended beneficiaries’ righes to be capable of being altered by a
scheme if the trustee was a company, when there would be no such
possibility if the trustee was an individual.

77 As analternative, Mr Trower has a more subtle argument. Iris thar,
where a person has the beneficial proprietary interest in property held in the
name of a company, a scheme in relation to that property can be validly
approved under secnion 895 provided thar the person concerned is also a
creditor of the company, In other words, even though {on this alternative
argument) such a pérson is not a ereditor of the company qua beneficiary,
and therefore a scheme could not extend ro the trust properry if he was not
also a creditor, the argument is that, provided the bencheiary is also o ¢
creditor of the company, a scheme could extend to the truse property. So, on
the adminstrators’ case, once a person is, to any extent, a creditor of the
campany, a section 895 scheme in respect of the company can extend to any
property or interest of that person.

=8 In the absence of clear and binding authority ro supporr thar
cantenrion, | consider thar rhis alternative submission should also be
rejecred. As a marcer of ordinary language, section 8g5 appears gquite clearly
to be dealing with arrangements between a company and one or both of two
groups of people—its members and its creditors, Tf a person's elaim cannor
be said to render him a creditor or a member, then it appears to me to follow
that the subject matter of the claim could not be covered by the arrangement.
The fact that he may, in connection with a ditferent claim, be a creditor, does
not justify him being treared as a creditor for the purpose of the first claim. (3

79 The pracncal consequences of the alternative contenton would also
be startling. Why should che mere face thar a bencficiary happens also
to be a creditor of the company entitle the company, or its liquidators or
administrators, to include his property in a scheme, when they could not
otherwise do s0? What commercial sense or logic is there in the notion,
which would follow from the contention, that a benehciary who is also a
creditor could ke the trust property our of the potennal grasp of a scheme
by waiving the debe, or by assigning the debt to another person?  Equally,
what commercial sense or logie 1s there in the notion that the company could
engineer frust property being potentially brought within a scheme by
breaching the trust, thereby creatng a claim, and thus a debt, in favour of
the beneliciary?

Bo However, Mr Trower raised a number of arguments which, he ¢
contended, call into question the views | have expressed as to his arguments,
First, he relied on the wide meaning of the term “arrangement™ in
section 89, to which T have already referred. Thar gers the administrarors
no further: however generous a meaning is given to the word, there is no
getting away from the fact that, in order to be within section 8¢5, an
arrangement must be made with the “creditors™ {or members) of the
company concerned.

81 Secondly, it was said thar the courr always has a discretion to refuse
te sancrion a scheme even when it satishies the formal requirements of the
section.  This point, again, does not address the central problem faced
by the administrators, namely thar a benefciary is nor a creditor within
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4  section 8gs(1)ial. In any event, the relatively loose rein which the court
normally adopts when appraving a scheme which has been approved by the
requisite majorty of rhe various classes of creditors would scarcely be
appropriate when it was sanctioning a scheme which extended to trust
property.

B2 Mr Trower's third point was that it has been auothoritacively
established more than 1oo years apo, ever since the Courr of Appeal decided
I re Alaboma, Newe Orleans, Texas and Pacific [unction Railiway Co [18g1|
1 Ch 213, 236=237, thar schemes can affece proprietary rights, and in
particular creditars’ rights in respect of the security they enjov over the
campany's asscts. In my view, that principle, which 1 accepr unrescrvedly,
does not assist the administrators here. In the case of a secured creditor, the
security is an incident of the debr; to pur the point another way, it is parasitic
€ onthe debr. f chere is no longer any debe, there s no security (save that it
can survive inosome sort of incheate form o underwrite future debis).
Accordingly, as secrion 8935 enables a scheme which varies the deb, then it
must follow that rhe variatian must, as it were, be followed through to the
security, No such argument can be mounted in relation to trust property
held in the name of the company, which also happens to have a debt o the
beneticiary, even if the debr arises our of the trustee-bencficiary relationship.
Further, as Mr Snowden said, a secored credivor merely has che nighe to look
to his security to enahle his debe to be repaid: unlike the benehiciary in
relation to the trust property, he does not own the security. So, if the sale of
the security realises more than he is owed, the rest of the proceeds of sale are
available to other creditors,

83 TFourthly, Mr Trower relied on the face thar, in Tn re T & N Ltd
E  (Nog)|2zoo7] Bus LR 1411, a scheme was held to be capable of exrending
to, and varying, claims which creditors of the company had against third
parties. In Inve T & N Ltd (No 4), at para 53, it was held that statutory
rights which creditors of the company enjoved against insurers could he
varied as part of an arrangement under section 425 of the 1985 Act (the
predecessor of section 8y of the 2o06 Act) between those creditors and the
company. However, unlike the rights of bencficiaries in respect of trust
property, the creditors’ rights agamst the msurers in frve T 00 N Lid {No )
(a) were closely connected with their rights against the company as creditors,
(b} were personal, not proprietary, rights and (¢) if exervised and leading to a
payment by the insurers, would have resulted in a reduction of the creditors’
clamms against the company. Bearing in mind chese three factors, it seems to
e, as it does to Parcen L], chat the decision of David Richards | was correct,
¢ but is of no help to the administratars in this case. Indeed, like the securiry
enjoved by a secured crediror, the righes of the creditors against the insurers
were effectively contingent on the exastence of the creditors’ claims against
the company. Iris right to add that, ar least as presently advised, T am of the
view that the decision in In re T &* N Litd {No 4) on this poine was near the
outer limits of the scope of section 8o 3.

84  Fifrhly, there is the argument (which was pur to Mr Trower, rather
than ratsed by him) thar there could be said to be seme support from the
cases for the administrarors’ contention in the fact thar money, such as sums
received as dividends or rent paid i respect of trust property, owed from the
trust to the beneficiary, can be characterised as an “equitable debt™ due from
the trustee to the beneficiary: if money due from che trost is such a debe, then
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it can be said that 1t would render the beneficiary, at least to that extent,a A
crediror, and, on that basis, logic might suggest thar he should be reeared as
a greditor in respect of the trust assers.  In my view, however, there i3
nothing in that point for the purposes of this appeal.  As Mr Trower
realistically accepted, a beneficiary would nor be a creditor of the company
for the purpose of section 845, il the trust fund, of which the company was
bare trustee, included money, whether or nor it was received as income
derived from trust properey: the money would beneficaally be his property
just like any asset held in the rrust. Cases such as Webh v Stenton (1883)
11 QBD 3.13 may support the proposition that in some contexts (in that
case, for the purpose of an artachment arder) an equitable debr arises when
money 15 due and payable from a truse fund to a benehciary: see, in
ascending order of force; 11 QBD 518, 522, 526-527 and 535, However,
even if that is right, it cannot begin to justify the norion that, in the caseofa ¢
hare trust, income, received by the trustee gua trustee and held in the trust, is
a debt to the beneficiary such that he can be to that extent treated as a
creditor of the company for the purpose of section 895,

85 Finally, it is worth noring thar, far from there being any authority o
support the admimstrarors’ contennon, such judicial observaton as there 18
on the point tends to support Blackburne |'s approach, In Inre T & N Lid
(No 4) |zoo7] Bus LR 1411, para 45, David Richards J, who h.n
considerahle experience of company law, described ir as an "obvious point™
and that it was *implicit” in the immediate statutory predecessor to
section 895 (namely, as mentioned, section 425 of the Companies Act 1585)
thar a scheme of arrangement rhereander “muost be made with |the credirors
or menbers] in their capacity as creditors or members and that it must at
least concern their position as creditors or members of the company™, E

86 Like Patten L] and Blackburne [, 1 have some sympathy with the
administrators’ desive 1o have a scheme under section 895 which exrends 1o
trust property, in the light of the difhiculties which would otherwise almost
certainly arise in connecrion with seeking ro satisty the rights of beneficiaries
in relaton to rrust property held in the name of LBIE. However, as
Blackburne | held, the fact that such a scheme might well represent a
reasonable proposal in this case is plainly not enough to bring it within the  F
ambit of section 805, and, asis evidenced by the opposition to the proposed
scheme mounted by LIBA, it may, viewed in the wider perspecrive, be
positively undesirable that such a scheme could be approved under
section 895, Thope, indeed T would expect, that, if the administrators decide
too make an application under the Truseee Acts or pursuant to the court's
inherent equitable jurisdiction, in relation to dealing with beneficiaries’
rights, the caurt will provide effective assistance, by arriving at a practcal
and fair outcome, while ensuring that delay and cost are kept to a minimum.

87  Asitis, however, L too, would dismiss this appeal,

Appeal dismissed.
CJCF



