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The ResCap Liquidating Trust (the “Liquidating Trust”), as successor in interest 

to Defendants GMAC Mortgage, LLC (“GMACM”) and Executive Trustee Services, LLC 

(“ETS” and, together with GMACM, the “Debtor Defendants”), each a debtor and debtor-in-

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors in possession, the “Debtors”) and the ResCap Borrower Claims Trust (the “Borrower 

Trust” and, together with the Liquidating Trust, the “ResCap Trusts”), submit this joint motion 

(the “Motion”) to (i) dismiss the above-referenced adversary proceeding (the “Adversary 

Proceeding”) commenced by pro se plaintiff Shelley von Brincken (“Plaintiff”) for failure to 

state a claim upon which relief can be granted and to (ii) disallow proof of claim number 441 

(the “Proof of Claim”) filed by Plaintiff.  In support hereof, the ResCap Trusts submit the 

Declaration of Kathy Priore, dated January 25, 2016 (the “Priore Decl.”), attached hereto as 

Exhibit 1, and respectfully represent: 

I. PRELIMINARY STATEMENT 

1. The Plaintiff’s Adversary Proceeding should be dismissed under principles 

of res judicata and collateral estoppel.  Each of the claims asserted in this action arise out of 

Plaintiff’s allegations that GMACM wrongfully foreclosed on her mortgage loan.  Those claims 

have already been litigated and dismissed by the U.S. District Court for the Eastern District of 

California (the “California District Court”).  Plaintiff seeks to avoid the preclusive effect of the 

California District Court’s prior ruling by arguing that her claims are based on GMACM’s 

alleged violation of the FRB Consent Order (defined below).  However, Plaintiff has no private 

right to enforce that judgment against GMACM, and her creative attempts to plead new legal 

theories cannot escape the fact that a court of competent jurisdiction has already conclusively 

determined that GMACM’s foreclosure was not improper.  Thus, Plaintiff is barred under 
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principles of res judicata and collateral estoppel from asserting any additional claims sounding in 

wrongful foreclosure against the same defendants before this Court.  Accordingly, the Adversary 

Proceeding should be dismissed pursuant to FRCP 12(b)(6) for failure to state a claim upon 

which relief can be granted.   

2. In addition, to the extent the Court dismisses the Adversary Proceeding, 

the Proof of Claim, which is based on the same underlying allegations regarding GMACM’s 

wrongful foreclosure asserted in the Adversary Proceeding, should be disallowed and expunged 

from the Claims Register (defined below). 

II. JURISDICTION AND VENUE 

3. The Court has jurisdiction over this Motion as a core proceeding pursuant 

to 28 U.S.C. §§ 157 (a) and 1334(b).  Pursuant to Rule 7012-1 of the Local Rules of Bankruptcy 

Procedure, the ResCap Trusts consent to the entry of final orders or judgment by the Court if it is 

determined that the Court, absent consent of the parties, cannot enter final orders or judgment 

consistent with Article III of the United States Constitution.  Venue is proper under 28 U.S.C. 

§ 1409.  The statutory predicates for the relief sought herein are section 502(b) of the Bankruptcy 

Code and Bankruptcy Rules 3007 and 7012. 

III. BACKGROUND 

A. General Bankruptcy Case Background 

(i) General Overview 

4. On May 14, 2012, each of the Debtors filed a voluntary petition in this 

Court for relief under chapter 11 of the Bankruptcy Code.  These Chapter 11 cases are being 

jointly administered pursuant to Bankruptcy Rule 1015(b).   
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5. At the time the Debtors filed these Chapter 11 cases, Residential Capital, 

LLC (“ResCap”) and GMACM were parties to a Consent Order dated April 13, 2011 with the 

Board of Governors of the Federal Reserve System and the Federal Deposit Insurance 

Corporation (the “FRB Consent Order”).  See Priore Decl. at ¶ 6. 

6. On November 21, 2012, this Court entered an order approving the sale of 

the Debtors’ mortgage loan servicing platform to Ocwen Loan Servicing, LLC (“Ocwen”).1 

7. On February 15, 2013, the Ocwen sale closed. 

8. On December 11, 2013, the Court entered an Order Confirming Second 

Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC et al. and the Official 

Committee of Unsecured Creditors (the “Confirmation Order”) approving the terms of the 

Chapter 11 plan, as amended (the “Plan”), filed in these Chapter 11 Cases [Docket No. 6065].  

On December 17, 2013, the Effective Date (as defined in the Plan) of the Plan occurred, and, 

among other things, the Borrower Trust and the ResCap Liquidating Trust were established 

[Docket No. 6137]. 

9. The Plan provides for the creation and implementation of the Liquidating 

Trust, which, among other things, is “authorized to make distributions and other payments in 

accordance with the Plan and the Liquidating Trust Agreement” and is responsible for the wind 

down of the affairs of the Debtors’ estates.  See Plan, Art. VI.A-D; see also Confirmation Order 

¶ 22.  Pursuant to the Confirmation Order and the Plan, the Liquidating Trust was vested with 

                                                 
1  See Order under 11 U.S.C. §§ 105, 363, and 365 and Fed. Bankr. P. 2002, 6004, 6006, and 9014 (I) Approving 
(A) Sale of Debtors’ Assets Pursuant to Asset Purchase Agreement with Ocwen Loan Servicing, LLC; (B) Sale of 
Purchased Assets Free and Clear of Liens, Claims, Encumbrances, and Other Interests; (C) Assumption and 
Assignment of Certain Executory Contracts and Unexpired Leases Thereto; (D) Related Agreements; and 
(II) Granting Related Relief [Docket No. 2246]. 
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broad authority over the post-confirmation liquidation and distribution of the Debtors’ assets.  

See generally, Confirmation Order ¶¶ 26, 30, 48; Plan, Art. VI. 

10. The Plan also provides for the creation and implementation of the 

Borrower Trust, which is established for the benefit of Borrowers who filed Borrower Claims (as 

such terms are defined in the Plan) to the extent such claims are ultimately allowed either 

through settlement or pursuant to an order of the Court.  See Plan, Art. IV.F.  The Borrower 

Trust was established to, among other things, “(i) direct the processing, liquidation and payment 

of the Allowed Borrower Claims in accordance with the Plan, and the distribution procedures 

established under the Borrower Claims Trust Agreement, and (ii) preserve, hold, and manage the 

assets of the Borrower Claims Trust for use in satisfying the Allowed Borrower Claims.”  See id.  

(ii) Claim Specific Background 

11. On May 16, 2012, the Court entered an order [Docket No. 96] appointing 

Kurtzman Carson Consultants LLC (“KCC”) as the notice and claims agent in these Chapter 11 

Cases.  Among other things, KCC is authorized to (a) receive, maintain, and record and 

otherwise administer the proofs of claim filed in these Chapter 11 Cases and (b) maintain the 

official claims register for the Debtors (the “Claims Register”). 

12. On August 29, 2012, this Court entered an order approving the Debtors’ 

motion to establish procedures for filing proofs of claim in the Chapter 11 Cases [Docket 

No. 1309] (the “Bar Date Order”).2  

                                                 
2  The Bar Date Order established, among other things, (i) November 9, 2012 at 5:00 p.m. (Prevailing Eastern 
Time) as the deadline to file proofs of claim by virtually all creditors against the Debtors (the “General Bar Date”) 
and prescribing the form and manner for filing proofs of claim; and (ii) November 30, 2012 at 5:00 p.m. (Prevailing 
Eastern Time) as the deadline for governmental units to file proofs of claim (the “Governmental Bar Date”).  Bar 
Date Order ¶¶ 2, 3.  On November 7, 2012, the Court entered an order extending the General Bar Date to November 
16, 2012 at 5:00 p.m. (Prevailing Eastern Time) [Docket No. 2093].  The Governmental Bar Date was not extended. 
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13. On March 21, 2013, the Court entered an order (the “Procedures Order”) 

[Docket No. 3294] approving, among other things, certain procedures to be applied in connection 

with objections to claims filed by current or former borrowers (collectively, the “Borrower 

Claims,” and the procedures relating thereto, the “Borrower Claims Procedures”).  The 

Procedures Order includes specific protections for borrowers and sets forth a process for the 

Debtors to follow before objecting to certain categories of Borrower Claims.  For example, the 

Borrower Claims Procedures require that, prior to objecting to certain categories of borrower 

claims, individual borrowers must be furnished with a letter requesting additional documentation 

in support of the purported claim (a “Request Letter”).  (See Procedures Order at 4).   

14. On June 21, 2013, the Debtors sent Plaintiff a Request Letter pursuant to 

the Borrower Claims Procedures.  See Priore Decl. at ¶ 20. 

B. Events Giving Rise to the Adversary Proceeding 

(i) Origination and Foreclosure of Plaintiff’s Loan 

15. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was 

originated by Mortgageclose.com, Inc. (“Lender”) on or about January 14, 2009.  See Priore 

Decl. at ¶ 7.  The Loan was evidenced by a note in the amount of $220,000.00 (the “Note”), 

which was secured by real property located at 14738 Wolf Rd., Grass Valley, California 95949 

(the “Property”) pursuant to a deed of Trust (the “Deed of Trust”) executed contemporaneously 

with the Note.  Id.  Non-Debtor GMAC Bank purchased the loan from Lender.  GMACM 

purchased the loan from GMAC Bank and transferred its interest to the Federal National 

Mortgage Association (“Fannie Mae”).  Id. 

16. As a result of Plaintiffs’ continuing default under the Loan, GMACM, 

acting in its capacity as servicer on behalf of Fannie Mae, initiated a non-judicial foreclosure 
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with respect to the Property. See Priore Decl. at ¶ 8.  The trustee’s sale occurred on August 31, 

2010, where Fannie Mae was the successful bidder for the Property.  Id. 

17. On February 15, 2013 servicing of the Property was transferred to Ocwen.  

See Priore Decl. at ¶ 9. 

18. Upon information and belief, on September 20, 2013, Fannie Mae sold the 

Property to a third party, Wolf Creek Associates.  See Priore Decl. at ¶ 10. 

(ii) Plaintiff’s Prior Litigation Against the Debtor Defendants 

(a) Plaintiff’s 2010 Action 

19. On August 10, 2010, Plaintiff, acting pro se, filed a complaint in the 

California District Court, Case No. 2:10-cv-2153 (the “2010 Action”), against Lender and 

Debtor ETS asserting nonspecific claims arising out of allegations of predatory lending, fraud, 

and wrongful foreclosure.  See Priore Decl. at ¶ 11. 

20. On September 1, 2010, Plaintiff filed an amended complaint adding 

GMACM as a defendant to the 2010 Action.  See Priore Decl. at ¶ 12. 

21. On February 16, 2011, Plaintiff filed a second amended complaint (the 

“Second Amended 2010 Complaint”) in the 2010 Action with the assistance of counsel.  See 

Priore Decl. at ¶ 13.  The Second Amended 2010 Complaint asserted claims for:  violations of 

HOEPA, RESPA, TILA, and the Fair Credit Reporting Act; fraudulent misrepresentation; breach 

of fiduciary duties; unjust enrichment; civil conspiracy; civil RICO violations; quiet title; usury 

and fraud; wrongful foreclosure; and breach of security instrument. 

22. On June 30, 2011, the California District Court entered an order (the 

“2010 Dismissal Order”) dismissing all counts of the Second Amended 2010 Complaint with 

prejudice pursuant to Fed. R. Civ. P. 12(b)(6).  See Priore Decl. at ¶ 14. 
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23. Pursuant to Rule 4 of the Federal Rules of Appellate Procedure, the time 

to appeal the dismissal of the 2010 Action expired on July 30, 2011.  FED. R. APP. P. 4(a)(1)(A).  

Plaintiff did not appeal the dismissal of the 2010 Action.  See Priore Decl. at ¶ 15. 

(b) Plaintiff’s 2012 Action 

24. On June 25, 2012, Plaintiff filed a complaint (the “FDCPA Complaint”) in 

the California District Court, Case No. 2:12-cv-1689 (the “FDCPA Action”), against GMACM, 

MERS, Fannie Mae, and Fannie Mae’s counsel in the Unlawful Detainer Action, Pite Duncan 

LLP.  See Priore Decl. at ¶ 16.  The complaint asserted claims for violations of the federal Fair 

Debt Collection Practices Act based upon the foreclosure of Plaintiff’s Loan. 

25. On February 21, 2013, District Court dismissed the FDCPA Complaint on 

all counts against all defendants upon a finding that Plaintiff failed to show: (1) that the 

defendants were debt collectors within the meaning of the FDCPA, and (2) that the defendants 

engaged in debt collection activity.3  See Priore Decl. at ¶ 17. 

26. Pursuant to Rule 4 of the Federal Rules of Appellate Procedure, the time 

to appeal the dismissal of the FDCPA Action expired on March 23, 2013.  FED. R. APP. P. 

4(a)(1)(A). Plaintiff did not appeal the dismissal of the FDCPA Action.  See Priore Decl. at ¶ 18. 

C. The Adversary Proceeding 

27. On August 26, 2013, Plaintiff filed a complaint (the “Initial Adversary 

Complaint”) initiating the Adversary Proceeding [AP Docket No. 1].   

                                                 
3  GMACM took the position that the FDCPA Action was stayed with respect to claims asserted against it in light 

of the pending Chapter 11 Cases, but also filed and joined in other parties’ motions to dismiss the action.  The 
magistrate judge took note of this apparent inconsistency, but determined that it need not resolve the 
inconsistency because the bases upon which Pite Duncan moved to dismiss the complaint applied equally to all 
defendants.  See Priore Decl. at ¶ 17 n. 2. 
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28. On January 21, 2014, Plaintiff filed a motion to amend the Initial 

Adversary Complaint [AP Docket No. 13]. 

29. On January 24, 2014, the Court entered order granting Plaintiff’s motion 

to amend the Initial Adversary Complaint and directing that an amended complaint be filed 

within 30 days [AP Docket No. 14]. 

30. On February 21, 2014, Plaintiff filed an amended adversary complaint [AP 

Docket No. 15] (the “Amended Adversary Complaint”).4 

31. The Amended Adversary Complaint asserts claims arising out of 

GMACM’s alleged violation of the FRB Consent Order based on Plaintiff’s assertions that:  

(a) Plaintiff was not in default under her Loan when the foreclosure took place (Amended 

Adversary Complaint, ¶ 15); (b) Plaintiff did not receive adequate notice of the mortgage default 

as required under claimant’s “contract” (id.); and (c) GMACM used false instruments to 

foreclose on the Property (id. at ¶ 16).  In connection with these claims, Plaintiff is seeking “the 

entire value of her home” and costs of suit.  Id. at p. 8. 

D. The Proof of Claim   

32. On August 27, 2012, Plaintiff filed the Proof of Claim, asserting a secured 

claim against GMAC Mortgage in the amount of $186,940.72 (which was the amount Fannie 

Mae paid for the Property at the trustee’s sale).  See Exhibit O to Priore Decl.  The Proof of 

Claim describes the basis for the claim as “Debt Instrument ‘Deed of Trust’” and attaches a copy 

of the Deed of Trust and limited correspondence from GMAC Mortgage regarding the Loan as 

the only support for the claim.  See id. 

                                                 
4  The Amended Adversary Complaint was docketed on February 25, 2014. 

13-01436-mg    Doc 24    Filed 01/25/16    Entered 01/25/16 16:11:46    Main Document    
  Pg 14 of 23



 
 

9 
ny-1142882  

33. Plaintiff supplemented the Proof of Claim by a response to the Request 

Letter, which was received by the Debtors on July 22, 2013 (the “Response Letter”).  See Priore 

Decl. at ¶ 17.  The Response Letter states that the Proof of Claim “is filed based upon a 

fraudulent and unlawful non-judicial foreclosure that was commenced on the [Property] by 

GMAC Mortgage, LLC on September 3, 2010.”  See Exhibit P to Priore Decl. 

IV. ARGUMENT 

A. The Adversary Proceeding Should Be Dismissed Pursuant to  
Bankruptcy Rule 7012(b) and FRCP 12(b)(6) 

34. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the 

Federal Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert 

specified defenses by motion, including lack of subject matter jurisdiction, insufficient service of 

process, and failure to state a claim upon which relief can be granted, and that a motion asserting 

any of these defenses may be made before pleading.  The Adversary Proceeding should be 

dismissed pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim 

upon which relief can be granted.  

(i) Legal Standard 

35. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim 

upon which relief can be granted.  For FRCP 12(b)(6) purposes, a court must accept the 

plaintiff’s factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  

Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996).  The sole issue raised by a motion to dismiss 

pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would support a claim for 

relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).  If as a matter of law “it is clear that no 

relief could be granted under any set of facts that could be proved consistent with the 

allegations,” a claim must be dismissed.  Id. at 327 (citation omitted).   
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36. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is 

generally limited to “the facts as asserted within the four corners of the complaint, the documents 

attached to the complaint as exhibits, and any documents incorporated in the complaint by 

reference.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, 

the Court may also consider “matters of which judicial notice may be taken” and “documents 

either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing 

suit.”  Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  See also Fed. R. Evid. 

201(b), (c) (“(b) The court may judicially notice a fact that is not subject to reasonable dispute 

because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be 

accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned. . . . (c) The court:  (1) may take judicial notice on its own; or (2) must take judicial 

notice if a party requests it and the court is supplied with the necessary information.”); Norris v. 

Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is clearly proper in deciding a 12(b)(6) 

motion to take judicial notice of matters of public record.”); Hirsch v. Arthur Andersen & Co., 

72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in connection with a motion to dismiss, a 

court may consider all papers appended as well as matters of judicial notice).  

37. Moreover, while facts must be accepted as alleged, this does not 

automatically extend to bald assertions, subjective characterizations, or legal conclusions, which 

are not entitled to the assumption of truth.  Hirsch, 72 F.3d at 1088, 1092.  A court considering a 

motion to dismiss can disregard conclusory allegations and judge the complaint only on well-

pleaded factual allegations.  Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).  

See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (stating that, on a motion to dismiss, courts 

“are not bound to accept as true a legal conclusion couched as a factual allegation”). 
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38. Although complaints drafted by pro se plaintiffs are to be “construed 

liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and 

detailed factual allegations sufficient to provide the court and the defendant with “a fair 

understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for 

recovery.”  Iwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 

(citations omitted).  Plaintiff’s Amended Adversary Complaint fails to satisfy this de minimus 

standard.   

(ii) Plaintiff Lacks Standing to Enforce the FRB Consent Order Against 
GMACM 

39. The sole cause of action identified in the Amended Adversary Complaint 

is GMACM’s alleged violation of the FRB Consent Order.  See Amended Adversary Complaint 

at 2.  However, paragraph 30 of the FRB Consent Order expressly provides that “Nothing in this 

Order, express or implied, shall give to any person or entity, other than the parties hereto, and 

their successors hereunder, any benefit or any legal or equitable right, remedy, or claim under 

this Order.”  See FRB Consent Order, attached to Priore Decl. as Exhibit A.  Accordingly, by its 

own terms, the FRB Consent Order cannot be enforced by Plaintiff against GMACM.  For that 

reason alone, the Amended Adversary Complaint fails to state a claim upon which relief can be 

granted, and must be dismissed. 

(iii) Plaintiff’s Claims are Barred by Res Judicata and Judicial Estoppel 

40. At its heart, Plaintiff’s Amended Adversary Complaint is based on her 

allegations that GMAC Mortgage wrongfully foreclosed on her Loan.  See, e.g., Amended 

Adversary Complaint at ¶ 15 (asserting that GMACM breached the FRB Consent Order because 

Plaintiff was not in default under the Loan and therefore GMACM wrongfully foreclosed on the 

Property).  However, the issue of whether GMAC Mortgage wrongfully foreclosed has already 
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been litigated and dismissed on the merits by the California District Court in the 2010 Action.  

Thus, Plaintiffs’ claims are barred under the doctrines of res judicata and collateral estoppel.  

Sure-Snap Corp. v. State St. Bank & Trust Co., 948 F.2d 869, 870 (2d Cir. 1991).  Plaintiff 

attempts to avoid the res judicata and collateral estoppel effects of the 2010 Dismissal Order by 

repackaging those same claims under a new cause of action—violation of the FRB Consent 

Order.  As a matter of law, that attempt also fails. 

41. If, based on the face of the complaint, incorporated documents, matters of 

public record, and matters of which a court could take judicial notice, “a successful affirmative 

defense appears, then dismissal under FRCP 12(b)(6) is proper.”  See, e.g., Hall v. Hodgkins, 

305 Fed. Appx. 224, 228 (5th Cir. 2008), Banco Santander de Puerto Rico v. Lopez-Stubbe (In re 

Colonial Mortg. Bankers Corp.), 324 F.3d 12, 16 (1st Cir. 2003).  See also Rodi v. S. New 

England Sch. of Law, 389 F.3d 5, 12, 17-19 (1st Cir. 2004) (“[A] properly raised affirmative 

defense can be adjudicated on a motion to dismiss so long as (i) the facts establishing the defense 

are definitively ascertainable from the complaint and the other allowable sources of information, 

and (ii) those facts suffice to establish the affirmative defense with certitude.” (citation omitted)).  

Thus, where claims and issues are precluded based on res judicata or judicial estoppel, they are 

subject to dismissal under FRCP 12(b)(6).  See, e.g., Aegis Realty Corp. v. Langer (In re Aegis 

Realty Corp.), 301 B.R. 116 (Bankr. S.D.N.Y. 2003) (dismissing claim on res judicata grounds 

on a motion to dismiss by defendant); Gazes v. Delprete (In re Clinton St. Food Corp.), 254 B.R. 

523 (Bankr. S.D.N.Y. 2000) (dismissing claim on res judicata and collateral estoppel grounds on 

a motion to dismiss by defendants).   

42. Under the doctrine of res judicata, or claim preclusion, litigants, such as 

Plaintiff, are not permitted more than “one bite of the apple.”  Sure-Snap Corp. v. State St. Bank 
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& Trust Co., 948 F.2d at 870.  Res judicata prevents a party from re-litigating a cause of action, 

thereby giving finality to legal proceedings.  Kelley v. S. Bay Bank (In re Kelley), 199 B.R. 698, 

702 (B.A.P. 9th Cir. 1996). 

43. To determine whether the doctrine of claim preclusion bars plaintiffs’ re-

litigation of their claims, bankruptcy courts in the Second Circuit “consider whether (1) the prior 

decision was a final judgment on the merits, (2) the litigants were the same parties, (3) the prior 

court was of competent jurisdiction, and (4) the causes of action were the same.”  Corbett v. 

MacDonald Moving Servs., Inc., 124 F.3d 82, 87-88 (2d Cir. 1997); Busick v. Workmen’s Comp. 

Appeals Bd., 500 P.2d 1386, 1391-92 (Cal. 1972).  Similarly, under California law, res judicata 

bars a claim when:  (1) the prior litigation resulted in a final judgment on the merits; (2) privity 

exists between the parties in the prior action and the present action; and (3) the present action or 

proceeding relates to the same primary right as did the prior action.  See, e.g., Busick, 500 P.2d 

at id.  In addition, “[i]n the bankruptcy context, the Court must also determine ‘whether an 

independent judgment in a separate proceeding would impair or destroy rights or interests 

established by the judgment entered in the first action.’”  HSBC Bank USA, Nat’l Ass’n v. 

Adelphia Commc’ns Corp., Nos. 07-CV-553A(RJA), 07-CV-555A(RJA), 07-CV-554A(RJA), 

2009 WL 385474, at *11 (W.D.N.Y. Feb. 12, 2009) (citing Corbett, 124 F.3d at 89).   

44. On the other hand, the principle of collateral estoppel, or issue preclusion, 

“bars relitigation of any factual or legal issue that was actually decided in previous litigation 

‘between the parties, whether on the same or a different claim.’”  Dennis v. Rhode Island Hosp. 

Trust Nat’l Bank, 744 F.2d 893, 899 (1st Cir. 1984) (quoting RESTATEMENT (SECOND) OF 

JUDGMENTS, § 27 (1982)).  As with claim preclusion, “[t]he underlying principle of issue 

preclusion is that one who has actually litigated an issue should not be allowed to relitigate it….”  
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Chase v. Chase (In re Chase), 392 B.R. 72, 80 (Bankr. S.D.N.Y. 2008) (citation and internal 

quotation marks omitted).  Under California law, collateral estoppel applies if the following 

elements are met:  (1) The issue sought to be precluded from relitigation must be identical to that 

decided in a former proceeding; (2) The issue must have been actually litigated in the former 

proceeding; (3) The issue must have been necessarily decided in the former proceeding; (4) The 

decision in the former proceeding must be final and on the merits; and (5) The party against 

whom preclusion is sought must be the same as, or in privity with, the party to the former 

proceeding.  See Cal-Micro, Inc. v. Cantrell (In re Cantrell), 329 F.3d 1119, 1123 (9th Cir. 2003) 

(citing Harmon v. Kobrin (In re Harmon), 250 F.3d 1240, 1245 (9th Cir. 2001)). 

45. Here, all the elements of claim preclusion and issue preclusion are 

satisfied with respect to the Debtor Defendants, thus barring Plaintiff’s prosecution of the 

Adversary Proceeding against the Debtor Defendants.  Plaintiff and the Debtor Defendants were 

all parties to the 2010 Action, over which the California District Court had proper jurisdiction.  

In both the Adversary Proceeding and the 2010 Action, Plaintiff asserted claims against the 

Debtor Defendants for fraud, wrongful foreclosure, and breach of Plaintiff’s Loan documents.  

Compare Second Amended Complaint, attached to Priore Decl. as Exhibit H, at ¶¶ 132-53 with 

Amended Adversary Complaint, attached to Priore Decl. as Exhibit O at 2, ¶¶ 15-16.  Pursuant to 

FRCP 12(b)(6), the California District Court dismissed all claims against GMACM and ETS for 

failure to state a claim.  See Order, attached to Priore Decl. as Exhibit I.  That dismissal became 

final upon expiration of the 30 day period to file a notice of appeal of the California District 

Court’s final order entered on June 30, 2011.  See Docket Report, attached to Priore Decl. as 

Exhibit J.  Thus, the California District Court’s ruling is a final decision on the merits.  See, e.g., 

Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 399 n.3 (1981) (stating that dismissal under 

13-01436-mg    Doc 24    Filed 01/25/16    Entered 01/25/16 16:11:46    Main Document    
  Pg 20 of 23



 
 

15 
ny-1142882  

FRCP 12(b)(6) is a “judgment on merits”); Teltronics Servs., Inc. v. L. M. Ericsson 

Telecommc’ns, Inc., 642 F.2d 31, 34 (2d Cir. 1981), (“Judgments under Rule 12(b)(6) are on the 

merits, with res judicata effects . . . .” (quoting Exchange Nat’l Bank of Chi. v. Touche Ross & 

Co., 544 F.2d 1126, 1130-31 (2d Cir. 1976))); Dana Point Safe Harbor Collective v. Superior 

Court of Orange Cty., 243 P.3d 575, 577 (Cal. 2010) (finding that under California law, “[a] 

judgment is the final determination of the rights of the parties (Code Civ. Proc., § 577) when it 

terminates the litigation between the parties on the merits of the case and leaves nothing to be 

done but to enforce by execution what has been determined.” (internal quotations omitted)).  

Additionally, the determination of whether Plaintiff stated a claim for relief was essential to the 

judgment on the Debtor Defendants’ motion to dismiss the 2010 Action.  Accordingly, the 

claims sought to be pursued by Plaintiff in the Adversary Proceeding are barred under principles 

of res judicata and/or collateral estoppel, thus warranting dismissal.   

B. The Proof of Claim Should Be Disallowed and Expunged 

46. To the extent the Court determines that principles of res judicata and 

collateral estoppel warrant dismissal of the Adversary Proceeding, the Court should also disallow 

the Proof of Claim, which is based on the allegations and claims asserted in the Adversary 

Proceeding—namely, that GMACM wrongfully foreclosed on Plaintiff’s Property. 

(i) Legal Standard 

47. A filed proof of claim is “deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a).  If an objection refuting at least one of the claim’s essential 

allegations is asserted, the claimant has the burden to demonstrate the validity of the claim.  See 

In re Oneida Ltd., 400 B.R. 384, 389 (Bankr. S.D.N.Y. 2009), aff’d sub nom., Peter J. Solomon 

Co. v. Oneida, Ltd., No. 09-cv-2229 (DC), 2010 U.S. Dist. LEXIS 6500 (S.D.N.Y. Jan. 22, 
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2010); In re Rockefeller Ctr. Props., 272 B.R. 524, 539 (Bankr. S.D.N.Y. 2000), aff’d sub nom., 

NBC v. Rockefeller Ctr. Props. (In re Rockefeller Ctr. Props), 266 B.R. 52 (S.D.N.Y. 2001), 

aff’d, 46 Fed. Appx. 40 (2d Cir. 2002).   

48. Moreover, section 502(b)(1) of the Bankruptcy Code provides, in relevant 

part, that a claim may not be allowed to the extent that “such claim is unenforceable against the 

debtor and property of the debtor, under any agreement or applicable law….” 11 U.S.C. 

502(b)(1).  Furthermore, the burden of persuasion is on the holder of a proof of claim to establish 

a valid claim against a debtor.  Feinberg v. Bank of N.Y. (In re Feinberg), 442 B.R. 215, 220-22 

(Bankr. S.D.N.Y. 2010). 

(ii) Analysis 

49. Plaintiff’s Proof of Claim purports to be based on the Deed of Trust that 

secured the Loan prior to foreclosure, and seeks the value of the foreclosed Property.  The 

Liquidating Trust, in support of the Borrower Trust, conducted an exhaustive examination of the 

Debtors’ books and records and concluded that there is no potential basis of liability against the 

Debtors that could support the Proof of Claim other than the claims already asserted by Plaintiff 

in the 2010 Action and, now, the Adversary Proceeding.  See Priore Decl. at ¶ 5.  As established 

above, the Plaintiff lacks standing to assert claims for violation of the FRB Consent Order and 

the Adversary Proceeding is barred by res judicata and/or collateral estoppel.  Accordingly, the 

Borrower Trust objects to the Proof of Claim, which should be disallowed and expunged for the 

same reasons the Adversary Proceeding should be dismissed. 

V. CONCLUSION 

Accordingly, for the reasons set forth herein, the ResCap Trusts respectfully 

request that the Court (i) enter an order dismissing the Adversary Proceeding with prejudice, 
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substantially in the form attached hereto as Exhibit 2; (ii) enter an order disallowing and 

expunging the Proof of Claim substantially in the form attached hereto as Exhibit 3; and 

(iii) grant such other and further relief as it deems just and proper.  

Dated: January 25, 2016 
 New York, New York  
  
 

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Jordan A. Wishnew 
Erica J. Richards 
MORRISON & FOERSTER LLP 
250 W 55th St. 
New York, New York 10019 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the ResCap Liquidating Trust 
and the ResCap Borrower Claims Trust 
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UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 
 

 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

DECLARATION OF KATHY PRIORE WITH RESPECT TO THE 
JOINT MOTION OF RESCAP LIQUIDATING TRUST AND RESCAP BORROWER 

CLAIMS TRUST FOR (I) DISMISSAL OF ADVERSARY PROCEEDING PURSUANT 
TO BANKRUPTCY RULE 7012(b) AND FRCP 12(b)(6) AND (II) DISALLOWANCE OF 

PROOF OF CLAIM NUMBER 441 FILED BY PLAINTIFF 
 

I, Kathy Priore, hereby declare as follows: 

A. Declarant’s Background and Qualifications 

1. I serve as Associate Counsel for The ResCap Liquidating Trust (the 

“Liquidating Trust”), established pursuant to the terms of the Second Amended Joint Chapter 11 

Plan Proposed by Residential Capital, LLC, et al., and the Official Committee of Unsecured 

Creditors [Docket No. 6030] confirmed in the above-captioned chapter 11 cases (the “Chapter 

11 Cases”).  During the Chapter 11 Cases, I served as Associate Counsel in the legal department 

at Residential Capital, LLC (“ResCap”), a limited liability company organized under the laws of 

 
Shelley von Brincken, 
 
   Plaintiff, 
 
v. 
 
GMAC Mortgage, LLC, or assignee, 
ETS Services, LLC, Ocwen Loan 
Servicing, LLC, and Does 1-20, 
  
                                  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Adv. Case No.  13-01436 (MG) 
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the state of Delaware and the parent of the other debtors in the above-captioned Chapter 11 

Cases (collectively, the “Debtors”).  I joined ResCap on May 1, 2008 as in-house litigation 

counsel.  Prior to my in-house litigation counsel position, I held various roles within the legal 

department at ResCap. 

2. In my role as Associate Counsel at ResCap, I was responsible for the 

management of residential mortgage-related litigation.  In connection with ResCap’s chapter 11 

filing, I also assisted the Debtors and their professional advisors in connection with the 

administration of the Chapter 11 Cases, including the borrower litigation matters pending before 

this Court.  In my current position as Associate Counsel to the Liquidating Trust, among my 

other duties, I continue to assist the Liquidating Trust in connection with the claims 

reconciliation process.  I am authorized to submit this Declaration with respect to the Joint 

Motion of ResCap Liquidating Trust and ResCap Borrower Claims Trust for (I) Dismissal of 

Adversary Proceeding Pursuant To Bankruptcy Rule 7012(b) and FRCP 12(b)(6) and 

(II) Disallowance of Proof of Claim Number 441 Filed by Plaintiff (the “Motion”).1  

3. In my current and former capacities as Associate Counsel to the 

Liquidating Trust and ResCap, I am intimately familiar with the Debtors’ claims reconciliation 

process.  Except as otherwise indicated, all statements in this Declaration are based on my 

familiarity with the Debtors’ Books and Records (the “Books and Records”), as well as the 

Debtors’ schedules of assets and liabilities and statements of financial affairs filed in these 

Chapter 11 Cases (collectively, the “Schedules”), my review and reconciliation of claims, and/or 

my review of relevant documents.  I, or other Liquidating Trust personnel, have reviewed and 

analyzed the proof of claim forms and supporting documentation filed by Plaintiff.  Since the 

                                                 
1      Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion. 
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Plan went effective and the Liquidating Trust was established, I, along with other members of 

the Liquidating Trust, have continued the claims reconciliation process, including analyzing 

claims and determining the appropriate treatment of the same.  In connection with such review 

and analysis, where applicable, I, or other Liquidating Trust personnel, together with 

professional advisors, have reviewed (i) information supplied or verified by former personnel in 

departments within the Debtors’ various business units, (ii) the Books and Records, (iii) the 

Schedules, (iv) other filed proofs of claim, and/or (v) the official claims register maintained in 

the Debtors’ Chapter 11 Cases. 

4. Except as otherwise indicated, all facts set forth in this Declaration are 

based upon my familiarity with the Debtors’ Books and Records, information learned from my 

review of relevant documents, and information I received through my discussions with other 

former members of the Debtors’ management or other former employees of the Debtors and/or 

the Liquidating Trust’s professionals and consultants.  If I were called upon to testify, I could 

and would testify competently to the facts set forth in the Motion on that basis.  

5. The Liquidating Trust’s personnel have examined the Proof of Claim and 

the Amended Adversary Complaint and supplemental materials submitted by Plaintiff in support 

of the Proof of Claim and the Amended Adversary Complaint, as well as the Debtors’ Books and 

Records in order to assess the allegations made in the Proof of Claim and Adversary Complaint.  

In addition, the Liquidating Trust reviewed documents filed in connection with the Debtors’ 

prior litigation with Plaintiff and correspondence between Plaintiff and the Debtors.   

B. General Bankruptcy Case Background 

6. At the time the Debtors filed these Chapter 11 cases, Residential Capital, 

LLC (“ResCap”) and GMACM were parties to a Consent Order dated April 13, 2011 with the 
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Board of Governors of the Federal Reserve System and the Federal Deposit Insurance 

Corporation (the “FRB Consent Order”).  See Consent Order, annexed hereto as Exhibit A. 

C. Origination and Foreclosure of Plaintiff’s Loan 

7. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was 

originated by Mortgageclose.com, Inc. (“Lender”) on or about January 14, 2009.  The Loan was 

evidenced by a note in the amount of $220,000.00 (the “Note”), which was secured by real 

property located at 14738 Wolf Rd., Grass Valley, California 95949 (the “Property”) pursuant to 

a deed of Trust (the “Deed of Trust”) executed contemporaneously with the Note.  See Note and 

Deed of Trust, copies of which are annexed hereto as Exhibits B and C, respectively.  Non-

Debtor GMAC Bank purchased the loan from Lender.  GMACM purchased the loan from 

GMAC Bank and transferred its interest to the Federal National Mortgage Association (“Fannie 

Mae”).  

8. As a result of Plaintiffs’ continuing default under the Loan, GMACM, 

acting in its capacity as servicer on behalf of Fannie Mae, initiated a non-judicial foreclosure 

with respect to the Property.  See Notice of Default and Election to Sell Under Deed of Trust, 

annexed hereto as Exhibit D.  The trustee’s sale occurred on August 31, 2010, where Fannie 

Mae was the successful bidder for the Property.  See Trustee’s Deed Upon Sale, annexed hereto 

as Exhibit E. 

9. On February 15, 2013 servicing of the Property was transferred to Ocwen.   

10. Upon information and belief, on September 20, 2013, Fannie Mae sold the 

Property to a third party, Wolf Creek Associates. 
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D. Plaintiff’s Prior Litigation Against the Debtor Defendants 

 (i) Plaintiff’s 2010 Action 

11. On August 10, 2010, Plaintiff, acting pro se, filed a complaint in the 

California District Court, Case No. 2:10-cv-2153 (the “2010 Action”), against Lender and 

Debtor ETS asserting nonspecific claims arising out of allegations of predatory lending, fraud, 

and wrongful foreclosure.  See Original Petition, annexed hereto as Exhibit F. 

12. On September 1, 2010, Plaintiff filed an amended complaint adding 

GMACM as a defendant to the 2010 Action.  See Amended Original Petition, annexed hereto as 

Exhibit G. 

13. On February 16, 2011, Plaintiff filed a second amended complaint (the 

“Second Amended 2010 Complaint”) in the 2010 Action with the assistance of counsel.  See 

Second Amended Complaint, annexed hereto as Exhibit H.   

14. On June 30, 2011, the California District Court entered an order (the 

“2010 Dismissal Order”) dismissing all counts of the Second Amended 2010 Complaint with 

prejudice pursuant to Fed. R. Civ. P. 12(b)(6).  See Order Granting Defendants’ Motion to 

Dismiss, annexed hereto as Exhibit I. 

15. Plaintiff did not appeal the dismissal of the 2010 Action.  See Docket 

Report, annexed hereto as Exhibit J.  

(ii) Plaintiff’s 2012 Action 

16. On June 25, 2012, Plaintiff filed a complaint (the “FDCPA Complaint”) in 

the California District Court, Case No. 2:12-cv-1689 (the “FDCPA Action”), against GMACM, 

MERS, Fannie Mae, and Fannie Mae’s counsel in the Unlawful Detainer Action, Pite Duncan 
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LLP.  See Complaint for Violations of the Fair Debt Collections Act under 15 U.S.C. § 1692, 

annexed hereto as Exhibit K.   

17. On February 21, 2013, District Court dismissed the FDCPA Complaint on 

all counts against all defendants upon a finding that Plaintiff failed to show: (1) that the 

defendants were debt collectors within the meaning of the FDCPA, and (2) that the defendants 

engaged in debt collection activity.2  See Order and Order & Findings and Recommendations 

annexed hereto as Exhibits L and M, respectively. 

18. Plaintiff did not appeal the dismissal of the FDCPA Action.  See Docket 

Report, annexed hereto as Exhibit N. 

E. The Proof of Claim 

19. On August 27, 2012, Plaintiff filed the Proof of Claim, asserting a secured 

claim against GMAC Mortgage in the amount of $186,940.72 (which was the amount Fannie 

Mae paid for the Property at the trustee’s sale).  See Proof of Claim, annexed hereto as 

Exhibit O. 

F. Borrower Claims Procedures 

20. On June 21, 2013, the Debtors sent Plaintiff a Request Letter pursuant to 

the procedures applicable to objections to claims filed by current or former borrowers set forth in 

the Order Pursuant to Sections 105(a) of the Bankruptcy Code and Bankruptcy Rules 1009, 3007 

and 9019(b) Approving (I) Claim Objection Procedures, (II) Borrower Claim Procedures, 

(III) Settlement Procedures, and (IV) Schedule Amendment Procedures [Docket No. 3294]. 

                                                 
2  GMACM took the position that the FDCPA Action was stayed with respect to claims asserted against it in light 

of the pending Chapter 11 Cases, but also filed and joined in other parties’ motions to dismiss the action.  The 
magistrate judge took note of this apparent inconsistency, but determined that it need not resolve the 
inconsistency because the bases upon which Pite Duncan moved to dismiss the complaint applied equally to all 
defendants.  See Order & Findings and Recommendations annexed hereto as Exhibit M at 3. 

13-01436-mg    Doc 24-1    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit 1 -
 Priore Declaration    Pg 7 of 8



7 
ny-1219544  

21. Plaintiff sent a response to the Request Letter, which was received by the 

Debtors on July 22, 2013.  See Clarification for the Basis of the Creditor Claim for Shelley von 

Brincken Claim #441, annexed hereto as Exhibit O. 

 

Dated:  January 25, 2016 

       /s/ Kathy Priore    
       Kathy Priore 

Associate Counsel for  
The ResCap Liquidating Trust 
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UNITED STATES OF AMERICA 
BEFORE THE 

BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM 
WASHINGTON, D.C. 

FEDERAL DEPOSIT INSURANCE CORPORATION 
WASHINGTON, D.C. 

In the Matter of 

ALLY FINANCIAL INC. 
Detroit, Michigan 

ALLY BANK 
Midvale, Utah 

RESIDENTIAL CAPITAL, LLC 
Minneapolis, Minnesota 

and 

GMAC MORTGAGE, LLC 
Fort Washington, Pennsylvania 

FRB Docket No. 11-020-B-HC 
11-020-B-DEO 

FDIC-11-123b 

CONSENT ORDER 

WHEREAS, Ally Financial Inc., Detroit, Michigan ("Ally Financial"), a registered bank 

holding company, indirectly owns and controls Ally Bank (f/k/a GMAC Bank), Midvale, Utah, a 

state nonmember bank, and numerous direct and indirect nonbank subsidiaries, including 

Residential Capital, LLC, Minneapolis, Minnesota ("ResCap"), and its direct and indirect 

subsidiaries, including GMAC Mortgage, LLC, Fort Washington, Pennsylvania ("GMAC 

Mortgage"), and its subsidiaries. Ally Financial, f/k/a GMAC LLC, became a bank holding 

company on December 24, 2008, following approval by the Board of Governors of the Federal 

Reserve System (the "Board of Governors") pursuant to section 3(a)(1) of the Bank Holding [page break] 
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Company Act (12 U.S.C. § 1842(a)(1)), and conversion of Ally Bank from an industrial loan 

company to a state-chartered insured nonmember bank; 

WHEREAS, Ally Financial engages in the business of servicing residential mortgage 

loans through various indirect subsidiaries, including GMAC Mortgage and its subsidiaries 

(collectively, the "Mortgage Servicing Companies"). The Mortgage Servicing Companies 

service residential mortgage loans that are held in the portfolios of (a) Ally Bank and GMAC 

Mortgage; (b) the Federal National Mortgage Association, the Federal Home Loan Mortgage 

Corporation, and the Government National Mortgage Association (collectively, the "GSEs"); and 

(c) various investors, including securitization trusts pursuant to Pooling and Servicing 

Agreements and similar agreements (collectively, the "Servicing Portfolio"). The Mortgage 

Servicing Companies have substantial responsibilities with respect to the Servicing Portfolio for 

the initiation and handling of foreclosure proceedings, and loss mitigation activities ("Loss 

Mitigation" or "Loss Mitigation Activities" include activities related to special forbearances, 

repayment plans, modifications, short refinances, short sales, cash-for-keys, and deeds-in-lieu of 

foreclosure); 

WHEREAS, Ally Bank has entered into agreements with the Mortgage Servicing 

Companies with respect to the servicing of residential mortgage loans owned by Ally Bank, as 

well as sub-servicing agreements with respect to loans where Ally Bank retained servicing 

rights; 

WHEREAS, the Mortgage Servicing Companies collectively are the fifth largest servicer 

of residential mortgages in the United States and service a portfolio of 2.5 million residential 

mortgage loans. During the recent financial crisis, a substantially larger number of residential 

mortgage loans became past due than in earlier years. Many of the past due mortgages have [page break] 
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resulted in foreclosure actions. From January 1, 2009 to December 31, 2010, the Mortgage 

Servicing Companies completed 89,998 foreclosure actions, representing less than 

4 percent of the Servicing Portfolio over such time period; 

WHEREAS, in connection with the process leading to certain foreclosures involving the 

Servicing Portfolio, the Mortgage Servicing Companies allegedly: 

(a) Filed or caused to be filed in state courts and in connection with bankruptcy 

proceedings in federal courts numerous affidavits executed by employees of the 

Mortgage Servicing Companies or employees of third-party providers making various 

assertions, such as the ownership of the mortgage note and mortgage, the amount of 

principal and interest due, and the fees and expenses chargeable to the borrower, in which 

the affiant represented that the assertions in the affidavit were made based on personal 

knowledge or based on a review by the affiant of the relevant books and records, when, in 

many cases, they were not based on such knowledge or review; 

(b) Filed or caused to be filed in courts in various states and in connection with 

bankruptcy proceedings in federal courts or in the local land record offices, numerous 

affidavits and other mortgage-related documents that were not properly notarized, 

including those not signed or affirmed in the presence of a notary; 

(c) Litigated foreclosure and bankruptcy proceedings and initiated non-judicial 

foreclosures without always confirming that documentation of ownership was in order at 

the appropriate time, including confirming that the promissory note and mortgage 

document were properly endorsed or assigned and, if necessary, in the possession of the 

appropriate party; [page break] 
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(d) Failed to respond in a sufficient and timely manner to the increased level of 

foreclosures by increasing financial, staffing, and managerial resources to ensure that the 

Mortgage Servicing Companies adequately handled the foreclosure process; and 

failed to respond in a sufficient and timely manner to the increased level of Loss 

Mitigation Activities to ensure timely, effective and efficient communication with 

borrowers with respect to Loss Mitigation Activities and foreclosure activities; and 

(e) Failed to have adequate internal controls, policies and procedures, compliance 

risk management, internal audit, training, and oversight of the foreclosure process, 

including sufficient oversight of outside counsel and other third-party providers handling 

foreclosure-related services with respect to the Servicing Portfolio. 

WHEREAS, the practices set forth above allegedly constitute unsafe or unsound banking 

practices; 

WHEREAS, as part of a horizontal review of various major residential mortgage 

servicers conducted by the Board of Governors, the Federal Deposit Insurance Corporation 

(the "FDIC"), the Office of the Comptroller of the Currency, and the Office of Thrift 

Supervision, examiners from the Federal Reserve Bank of Chicago (the "Reserve Bank") and the 

FDIC have reviewed foreclosure-related processes at the Mortgage Servicing Companies; 

WHEREAS, it is the common goal of the Board of Governors, the Reserve Bank, 

Ally Financial, ResCap, and the Mortgage Servicing Companies to ensure that the Mortgage 

Servicing Companies operate in a safe and sound manner and in compliance with the terms of 

mortgage loan documentation and related agreements with borrowers, all applicable state and 

federal laws (including the U.S. Bankruptcy Code and the Servicemembers Civil Relief Act), 

rules, regulations, and court orders, as well as the Membership Rules of MERSCORP, Inc. and [page break] 
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MERS, Inc. (collectively, "MERS"), servicing guides with GSEs or investors, and other 

contractual obligations, including those with the Federal Housing Administration and those 

required by the Home Affordable Modification Program ("HAMP"), and loss share agreements 

with the Federal Deposit Insurance Corporation(collectively, "Legal Requirements"); 

WHEREAS, it is the common goal of the FDIC and Ally Bank to ensure that the 

residential mortgages owned or serviced by Ally Bank are serviced or sub-serviced in a safe and 

sound manner and in compliance with all Legal Requirements; 

WHEREAS, after the conduct set forth above became known, Ally Financial, Ally Bank, 

ResCap, and the Mortgage Servicing Companies have been taking steps to remediate the filing of 

and reliance on inaccurate affidavits in foreclosure and bankruptcy proceedings; 

WHEREAS, the boards of directors of Ally Financial, ResCap, and GMAC Mortgage, at 

duly constituted meetings, adopted resolutions authorizing and directing Michael A. Carpenter, 

Thomas Marano, and Steven M. Abreu to enter into this Consent Order to Cease and Desist (the 

("Order") on behalf of Ally Financial, ResCap, and GMAC Mortgage, respectively, and 

consenting to compliance with each and every applicable provision of this Order by Ally 

Financial, ResCap, and GMAC Mortgage, and their institution-affiliated parties, as defined in 

sections 3(u) and 8(b)(3) of the Federal Deposit Insurance Act, as amended (the "FDI Act") 

(12 U.S.C. §§ 1813(u) and 1818(b)(3)), and waiving any and all rights that Ally Financial, 

ResCap, and GMAC Mortgage may have pursuant to section 8 of the FDI Act (12 U.S.C. 

§ 1818), including, but not limited to: (i) the issuance of a notice of charges; (ii) a hearing for the 

purpose of taking evidence on any matters set forth in this Order; (iii) judicial review of this 

Order; (iv) contest the issuance of this Order by the Board of Governors; and (v) challenge or [page break] 
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contest, in any manner, the basis, issuance, validity, terms, effectiveness or enforceability of this 

Order or any provision hereof; and 

WHEREAS, the board of directors of Ally Bank, at a duly constituted meeting adopted a 

resolution authorizing and directing Mark B. Hales to enter into this Order on behalf of Ally 

Bank and consenting to compliance with each and every applicable provision of this Order by 

Ally Bank and its institution-affiliated parties, as defined in section 3(u) of the FDI Act, and 

waiving any and all rights that Ally Bank may have pursuant to section 8 of the FDI Act, 

including, but not limited to: (i) the issuance of a notice of charges; (ii) a hearing for the purpose 

of taking evidence on any matters set forth in this Order; (iii) judicial review of this Order; 

(iv) contest the issuance of this Order by the FDIC; and (v) challenge or contest, in any manner, 

the basis, issuance, validity, terms, effectiveness or enforceability of this Order or any provision 

hereof. 

NOW, THEREFORE, before the filing of any notices, or taking of any testimony or 

adjudication of or finding on any issues of fact or law herein, and without this Order constituting 

an admission by Ally Financial, Ally Bank, ResCap, or GMAC Mortgage or its subsidiaries of 

any allegation made or implied by the Board of Governors or the FDIC in connection with this 

matter, and solely for the purpose of settling this matter without a formal proceeding being filed 

and without the necessity for protracted or extended hearings or testimony, it is hereby ordered 

by the Board of Governors that, pursuant to sections 8(b)(1) and (3) of the FDI Act (12 U.S.C. 

§§1818(b)(1) and 1818(b)(3)), Ally Financial, ResCap, GMAC Mortgage, and their institution-

affiliated parties shall cease and desist and take affirmative action, and it is hereby ordered by the 

FDIC that, pursuant to section 8(b)(1) of the FDI Act (12 U.S.C. §§1818(b)(1)), Ally Bank and 

its institution-affiliated parties, shall cease and desist and take affirmative action, as follows: [page break] 
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Source of Strength 

1. The board of directors of Ally Financial shall take appropriate steps to fully 

utilize Ally Financial's financial and managerial resources, pursuant to section 225.4(a) of 

Regulation Y of the Board of Governors (12 C.F.R. § 225.4(a)), to serve as a source of strength 

to Ally Bank, including, but not limited to, taking steps to ensure that Ally Bank complies with 

the applicable provisions of this Order that is issued by the FDIC. 

Board Oversight 

2. Within 60 days of this Order, the boards of directors of Ally Financial and 

ResCap, for itself and on behalf of the Mortgage Servicing Companies shall submit to the 

Reserve Bank an acceptable written plan to strengthen the boards' oversight of the Mortgage 

Servicing Companies, including the boards' oversight of risk management, internal audit, and 

compliance programs concerning residential mortgage loan servicing, Loss Mitigation, and 

foreclosure activities conducted by the Mortgage Servicing Companies. The plan shall also 

describe the actions that the boards of directors will take to improve the Mortgage Servicing 

Companies' residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and 

operations, and a timeline for actions to be taken. The plan shall, at a minimum, address, 

consider, and include: 

(a) Policies to be adopted by the board of directors of Ally Financial that are 

designed to ensure that Ally Financial's enterprise-wide risk management ("ERM") program 

provides proper risk management with respect to the Mortgage Servicing Companies' residential 

mortgage loan servicing, Loss Mitigation, and foreclosure activities particularly with respect to 

compliance with the Legal Requirements, and supervisory standards and guidance of the Board 

of Governors as they develop; [page break] 
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(b) policies and procedures adopted by Ally Financial to ensure that the ERM 

program provides proper risk management of independent contractors, consulting firms, law 

firms, or other third parties who are engaged to support residential mortgage loan servicing, Loss 

Mitigation, or foreclosure activities or operations, including their compliance with the Legal 

Requirements and Ally Financial's and GMAC Mortgage's internal policies and procedures, 

consistent with supervisory guidance of the Board of Governors; 

(c) steps to ensure that Ally Financial's ERM, audit, and compliance 

programs have adequate levels and types of officers and staff dedicated to overseeing the 

Mortgage Servicing Companies' residential mortgage loan servicing, Loss Mitigation, and 

foreclosure activities, and that these programs have officers and staff with the requisite 

qualifications, skills, and ability to comply with the requirements of this Order; 

(d) steps to improve the information and reports that will be regularly 

reviewed by the board of directors or authorized committee of the board of directors of Ally 

Financial regarding residential mortgage loan servicing, Loss Mitigation, and foreclosure 

activities and operations, including, compliance risk assessments, and the status and results of 

measures taken, or to be taken, to remediate deficiencies in residential mortgage loan servicing, 

Loss Mitigation, and foreclosure activities, and to comply with this Order; 

(e) funding for personnel, systems, and other resources as are needed to carry 

out the Mortgage Servicing Companies' residential mortgage loan servicing, Loss Mitigation, 

and foreclosure activities and operations in full compliance with the Legal Requirements and the 

requirements of this Order, taking into consideration the current and expected volume of past due 

loans; [page break] 
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(f) funding for personnel, systems, and other resources as are needed to 

operate risk management and compliance programs that are safe and sound and that are 

commensurate with the risk profile of the Mortgage Servicing Companies; 

(g) steps to ensure that the Mortgage Servicing Companies have adequate 

levels and types of officers and staff to carry out residential mortgage loan servicing, Loss 

Mitigation, and foreclosure activities in compliance with Legal Requirements and the 

requirements of this Order, and taking into account the size and complexity of the Servicing 

Portfolio; that they have officers and staff with the requisite qualifications, skills, and ability to 

comply with the requirements of this Order; and a timetable for hiring any necessary additional 

officers and staff. 

(h) periodic reviews of the adequacy of the levels and types of officers and 

staff to carry out residential mortgage loan servicing, Loss Mitigation, and foreclosure activities 

in light of changes in the Servicing Portfolio or the Legal Requirements. To conduct this review, 

the plan shall establish metrics to measure and ensure the adequacy of staffing levels relative to 

existing and future Loss Mitigation and foreclosure activities, such as limits for the number of 

loans assigned to a Loss Mitigation employee, including the single point of contact as hereinafter 

defined, and deadlines to review loan modification documentation, make loan modification 

decisions, and provide responses to borrowers; 

(i) steps to ensure that the risk management, audit, and compliance programs 

for the Mortgage Servicing Companies have adequate levels and types of officers and staff and 

that they have officers and staff with the requisite qualifications, skills, and ability to comply 

with the requirements of this Order, and a timetable for hiring any necessary additional officers 

and staff; [page break] 
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(j) workload reviews of residential mortgage loan servicing, Loss Mitigation, 

and foreclosure personnel who are responsible for handling individual loan issues (including 

single point of contact personnel), including an initial review within 90 days of this Order, and 

then annual reviews thereafter. Such reviews, at a minimum, shall assess whether the workload 

levels are appropriate to ensure compliance with the requirements of paragraphs 2(g) and 5 of 

this Order. Promptly following completion of such reviews, the Mortgage Servicing Companies 

shall adjust workload levels to ensure compliance with the requirements of paragraphs 2(g) and 5 

of this Order; 

(k) policies to ensure that the risk management, audit, and compliance 

programs have the requisite authorities and status within the organization to effectively operate 

the programs, and that there is adequate coordination with respect to these programs to ensure 

that any problems or deficiencies that are identified in the Mortgage Servicing Companies' 

residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations 

are comprehensively reviewed and remedied; and 

(l) steps to improve the information and reports that will be regularly 

reviewed by Ally Financial's and ResCap's boards of directors to assess the performance of 

residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations, as 

well as the risk management and compliance programs and associated functions including, 

compliance risk assessments, and the status and results of measures taken, or to be taken, to 

remediate mortgage servicing, Loss Mitigation, and foreclosure deficiencies, and to comply with 

this Order. [page break] 
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Foreclosure Review 

3. (a) Within 45 days of this Order, GMAC Mortgage shall retain one or more 

independent consultant(s) acceptable to the Reserve Bank to conduct an independent review of 

certain residential mortgage foreclosure actions (including judicial and non-judicial foreclosures 

and related bankruptcy proceedings, and other related litigation) regarding individual borrowers 

with respect to the Servicing Portfolio. The review shall include actions or proceedings 

(including foreclosures that were in process or completed) for loans serviced by the Mortgage 

Servicing Companies, whether brought in the name of the Ally Bank, the Mortgage Servicing 

Companies, the investor, or any agent for the mortgage note holder (including MERS) that have 

been pending at any time from January 1, 2009 to December 31, 2010, as well as residential 

foreclosure sales that occurred during this time period ("Foreclosure Review"). The purpose of 

the Foreclosure Review shall be to determine, at a minimum: 

(i) whether, at the time the foreclosure action was initiated or the 

pleading or affidavit filed (including in bankruptcy proceedings and in defending suits brought 

by borrowers), the foreclosing party or agent of the party had properly documented ownership of 

the promissory note and mortgage (or deed of trust) under relevant state law, or was otherwise a 

proper party to the action as a result of agency or other similar status; 

(ii) whether the foreclosure was in accordance with applicable state 

and federal laws, including but not limited to, the Servicemembers Civil Relief Act and the U.S. 

Bankruptcy Code; 

(iii) whether, with respect to non-judicial foreclosures, the procedures 

followed with respect to the foreclosure sale (including the calculation of the default period, the [page break] 
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amounts due, and compliance with notice periods) and post-sale confirmation were in 

accordance with the terms of the mortgage loan and state law requirements; 

(iv) whether a foreclosure sale occurred when the borrower had 

requested a loan modification or other loss mitigation and the request was under consideration; 

when the loan was performing in accordance with a trial or permanent loan modification; or 

when the loan had not been in default for a sufficient period to authorize foreclosure pursuant to 

terms of the mortgage loan documentation and related agreements; 

(v) whether any delinquent borrower's account was charged fees or 

penalties that were not permissible under the terms of the borrower's loan documents, state or 

federal law, or were otherwise unreasonable. For purposes of this Order, a fee or penalty is 

"otherwise unreasonable" if it was assessed: (i) for the purpose of protecting the secured party's 

interest in the mortgaged property, and the fee or penalty was assessed at a frequency or rate, 

was of a type or amount, or was for a purpose that was in fact not needed to protect the secured 

party's interest; (ii) for services performed and the fee charged was substantially in excess of the 

fair market value of the service; (iii) for services performed, and the services were not actually 

performed; or (iv) at an amount or rate that exceeds what is customarily charged in the market 

for such a fee or penalty, and the mortgage instruments or other documents executed by the 

borrower did not disclose the amount or rate that the lender or servicer would charge for such a 

fee or penalty; 

(vi) whether Loss Mitigation Activities with respect to foreclosed loans 

were handled in accordance with the requirements of HAMP, if applicable, and consistent with 

the policies and procedures applicable to the Mortgage Servicing Companies' proprietary loan 

modifications or other Loss Mitigation programs, such that each borrower had an adequate [page break] 
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opportunity to apply for a Loss Mitigation option or program, any such application was handled 

appropriately, and a final decision was made on a reasoned basis and was communicated to the 

borrower before the foreclosure sale; and 

(vii) whether any errors, misrepresentations, or other deficiencies 

identified in the Foreclosure Review resulted in financial injury to the borrower or the owner of 

the mortgage loan. 

(b) The independent consultant(s) shall prepare a written report detailing the 

findings of the Foreclosure Review (the "Foreclosure Report"). GMAC Mortgage shall provide 

to the Reserve Bank a copy of the Foreclosure Report at the same time that the report is provided 

to it. Simultaneously, a copy of the portion of the Foreclosure Report that addresses Ally Bank's 

Servicing Portfolio shall be furnished to Ally Bank and the FDIC. 

(c) Within 45 days of receipt of the Foreclosure Report, GMAC Mortgage 

shall submit to the Reserve Bank an acceptable plan to: 

(i) remediate, as appropriate, errors, misrepresentations, or other 

deficiencies in any foreclosure filing or other proceeding; 

(ii) reimburse or otherwise provide appropriate remediation to the 

borrower for any impermissible or otherwise unreasonable penalties, fees or expenses, or for 

other financial injury identified in paragraph 3 of this Order; 

(iii) make appropriate adjustments for the account of Ally Bank, the 

GSEs, or any investor; and 

(iv) take appropriate steps to remediate any foreclosure sale where the 

foreclosure was not authorized as described in paragraph 3. [page break] 
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(d) Within 60 days after the Reserve Bank accepts the plan described in 

paragraph 3(c), the Mortgage Servicing Companies shall make all reimbursement and 

remediation payments and provide all credits required by such plan, and provide the 

Reserve Bank with a report detailing such payments and credits. 

4. Within 15 days of the engagement of the independent consultant(s) described in 

paragraph 3 of this Order, but prior to the commencement of the Foreclosure Review, 

GMAC Mortgage shall submit to the Reserve Bank for approval an engagement letter that sets 

forth: 

(a) The methodology for conducting the Foreclosure Review, including: 

(i) a description of the information systems and documents to be reviewed, including the 

selection criteria for cases to be reviewed; (ii) the criteria for evaluating the reasonableness of 

fees and penalties under paragraph 3(a)(v); (iii) other procedures necessary to make the required 

determinations (such as through interviews of employees and third parties and a process for the 

receipt and review of borrower claims and complaints); and (iv) any proposed sampling 

techniques. In setting the scope and review methodology, the independent consultant may 

consider any work already done by Ally Financial, GMAC Mortgage, or other third-parties on 

behalf of Ally Financial or GMAC Mortgage. With respect to sampling techniques, the 

engagement letter shall contain a full description of the statistical basis for the sampling methods 

chosen, as well as procedures to increase the size of the sample depending on the results of initial 

sampling; 

(b) the expertise and resources to be dedicated to the Foreclosure Review; 

(c) completion of the Foreclosure Review and the Foreclosure Report within 

120 days of the start of the engagement; and [page break] 
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(d) a written commitment that any workpapers associated with the 

Foreclosure Review will be made available to the Reserve Bank upon request. 

Single Point of Contact 

5. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank 

an acceptable plan, along with a timeline for actions to be taken, for strengthening coordination 

of communications between the Mortgage Servicing Companies and borrowers, both oral and 

written, related to Loss Mitigation and foreclosure activities to ensure: (i) that communications 

are timely and effective, and are designed to avoid confusion to borrowers; (ii) continuity in the 

handling of borrowers' loan files during the Loss Mitigation and foreclosure processes by 

personnel knowledgeable about the borrower's situation; and (iii) that decisions concerning Loss 

Mitigation options or programs continue to be made and communicated in a timely fashion. 

Prior to submitting the plan, the Mortgage Servicing Companies shall conduct a review to 

determine: (i) whether processes involving past due mortgage loans or foreclosures overlap in 

such a way that they may impair or impede a borrower's efforts to effectively pursue a 

Loss Mitigation option or program, and (ii) that employee incentive compensation practices do 

not discourage Loss Mitigation. The plan shall, at a minimum, provide for: 

(a) Measures to ensure that staff processing a borrower's Loss Mitigation 

request routinely communicates and coordinates with staff processing the foreclosure on the 

borrower's property; 

(b) appropriate deadlines for responses to borrower communications and 

requests for consideration of Loss Mitigation, including deadlines for decisionmaking on 

Loss Mitigation Activities, with the metrics established not being less responsive than the 

timelines in HAMP; [page break] 
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(c) establishment of an accessible and reliable single point of contact for the 

borrower so that the borrower has access to an employee of the Mortgage Servicing Companies 

to obtain information throughout the Loss Mitigation and foreclosure processes; 

(d) a requirement that written communications with the borrower identify by 

name the primary single point of contact along with one or more direct means of communication 

with the primary single point of contact, together with information about secondary points of 

contact in the event that the primary single point of contact is unavailable; 

(e) measures to ensure that the single point of contact has access to current 

information and personnel (in-house or third-party) sufficient to timely, accurately, and 

adequately inform the borrower of the current status of the Loss Mitigation and foreclosure 

activities; 

(f) procedures and controls to ensure that a final decision regarding a 

borrower's Loss Mitigation request (whether on a trial or permanent basis) is made and 

communicated to the borrower in writing, including the reason(s) why the borrower did not 

qualify for the trial or permanent modification and, if applicable, the net present value 

calculations utilized by the Mortgage Servicing Companies, and that involve the single point of 

contact within a reasonable time before any foreclosure sale occurs; 

(g) procedures and controls to ensure that when the borrower's loan has been 

approved for modification on a trial or permanent basis, (i) no foreclosure or further legal action 

predicate to foreclosure occurs, unless the borrower is past due on two or more payments 

post-dating the trial or permanent modification; and (ii) the single point of contact remains 

available to the borrower and continues to be referenced on all written communications with the 

borrower; [page break] 
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(h) policies and procedures to enable borrowers to make complaints regarding 

the Loss Mitigation process, denial of Loss Mitigation requests, the foreclosure process, or 

foreclosure activities that prevent a borrower from pursuing Loss Mitigation options, and a 

process for making borrowers aware of the complaint procedures; 

(i) procedures for the prompt review, escalation, and resolution of borrower 

complaints, including a process to communicate the results of the review to the borrower on a 

timely basis; 

(j) policies and procedures to consider loan modification or other 

Loss Mitigation Activities with respect to junior lien loans owned by Ally Financial, ResCap, the 

Mortgage Servicing Companies, or Ally Bank where the Mortgage Servicing Companies service 

the associated first lien mortgage and become aware that such first lien mortgage is delinquent or 

has been modified; 

(k) policies and procedures to ensure that timely information about Loss 

Mitigation options is sent to the borrower in the event of a delinquency or default, including 

plain language notices about the pendency of loan modification and foreclosure proceedings; and 

(l) policies and procedures to ensure that foreclosure and related documents 

provided to borrowers and third parties are appropriately maintained and tracked, and that 

borrowers generally will not be required to resubmit the same documented information that has 

already been provided, and that borrowers are notified promptly of the need for additional 

information. [page break] 
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Third Party Management 

6. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank 

acceptable policies and procedures for the outsourcing of any residential mortgage loan 

servicing, Loss Mitigation, or foreclosure functions, by the Mortgage Servicing Companies to 

any independent contractor, consulting firm, law firm, property manager, or other third party 

(including any subsidiary or affiliate of Ally Financial) (collectively, "Third-Party Providers"). 

Third-Party Providers include local counsel in foreclosure or bankruptcy proceedings retained to 

represent the interests of owners of mortgages in the Servicing Portfolio ("Foreclosure 

Counsel"). The policies and procedures shall, at a minimum, address, consider, and include: 

(a) Appropriate oversight of Third-Party Providers to ensure that they comply 

with the Legal Requirements, supervisory guidance of the Board of Governors, and GMAC 

Mortgage's policies and procedures; 

(b) processes to prepare contingency and business continuity plans that ensure 

the continuing availability of critical third-party services and business continuity of the Mortgage 

Servicing Companies, consistent with supervisory guidance of the Board of Governors, both to 

address short-term and long-term service disruptions and to ensure an orderly transition to new 

service providers should that become necessary; 

(c) measures to ensure that all original records transferred by the Mortgage 

Servicing Companies to Third-Party Providers (including the originals of promissory notes and 

mortgage documents) remain within the custody and control of the Third-Party Provider (unless 

filed with the appropriate court or the loan is otherwise transferred to another party), and are 

returned to the Mortgage Servicing Companies or designated custodians at the conclusion of the [page break] 
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performed service, along with all other documents necessary for the Mortgage Servicing 

Companies' files; 

(d) measures to ensure the accuracy of all documents filed or otherwise 

utilized on behalf of the Mortgage Servicing Companies or the owners of mortgages in the 

Servicing Portfolio in any judicial or non-judicial foreclosure proceeding, related bankruptcy 

proceeding, or in other foreclosure-related litigation, including, but not limited to, documentation 

sufficient to establish ownership of the note and right to foreclose at the time the foreclosure 

action is commenced; 

(e) processes to perform appropriate due diligence on potential and current 

Third-Party Provider qualifications, expertise, capacity, reputation, complaints, information 

security, document custody practices, business continuity, and financial viability; and measures 

to ensure the adequacy of Third-Party Provider staffing levels, training, work quality, and 

workload balance; 

(f) processes to ensure that contracts provide for adequate oversight, 

including requiring Third-Party Provider adherence to GMAC Mortgage foreclosure processing 

standards, measures to enforce Third-Party Provider contractual obligations, and processes to 

ensure timely action with respect to Third-Party Provider performance failures; 

(g) processes to ensure periodic reviews of Third-Party Provider work for 

timeliness, competence, completeness, and compliance with all applicable Legal Requirements, 

and GMAC Mortgage's contractual obligations to GSEs and investors, and to ensure that 

foreclosures are conducted in a safe and sound manner; 

(h) processes to review customer complaints about Third-Party Provider 

services; [page break] 
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(i) a review of fee structures for Third-Party Providers to ensure that the 

method of compensation considers the accuracy, completeness, and legal compliance of 

foreclosure filings and is not based solely on increased foreclosure volume or meeting processing 

timelines; and 

(j) a periodic certification process for law firms (and recertification of 

existing law firm providers) that provide residential mortgage foreclosure and bankruptcy 

services for the Mortgage Servicing Companies as qualified to serve as Third-Party Providers to 

the Mortgage Servicing Companies, including that attorneys are licensed to practice in the 

relevant jurisdiction and have the experience and competence necessary to perform the services 

requested. 

Compliance Program 

7. Within 60 days of this Order, Ally Financial shall submit to the Reserve Bank an 

acceptable written plan to enhance its enterprise-wide compliance program ("ECP") with respect 

to its oversight of residential mortgage loan servicing, Loss Mitigation, and foreclosure activities 

and operations. The plan shall be based on an evaluation of the effectiveness of Ally Financial's 

current ECP in the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure 

activities and operations, and recommendations to strengthen the ECP in these areas. The plan 

shall, at a minimum, be designed to: 

(a) Ensure that the fundamental elements of the ECP and any enhancements 

or revisions thereto, including a comprehensive annual risk assessment, encompass residential 

mortgage loan servicing, Loss Mitigation, and foreclosure activities; 

(b) ensure compliance with the Legal Requirements and supervisory guidance 

of the Board of Governors; and [page break] 

13-01436-mg    Doc 24-2    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit A to
 Priore Declaration    Pg 21 of 42



Page 21 

(c) ensure that policies, procedures, and processes are updated on an ongoing 

basis as necessary to incorporate new or changes to the Legal Requirements and supervisory 

guidance of the Board of Governors. 

8. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank 

an acceptable compliance program and timeline for implementation to ensure that the operations 

of the Mortgage Servicing Companies, including, but not limited to, residential mortgage loan 

servicing, Loss Mitigation, and foreclosure, comply with the Legal Requirements, as well as the 

Mortgage Servicing Companies' internal policies, procedures, and processes and are conducted 

in a safe and sound manner. The program shall, at a minimum, address, consider, and include: 

(a) The duties and responsibilities of line of business staff, other staff, and 

Third-Party Providers regarding compliance; 

(b) policies for developing and communicating compliance-related roles and 

responsibilities across the Mortgage Servicing Companies' organization and to Third-Party 

Providers; 

(c) policies, procedures, and processes to ensure that the Mortgage Servicing 

Companies have the ability to locate and secure all documents, including original promissory 

notes, necessary to perform mortgage servicing, Loss Mitigation, and foreclosure functions and to 

comply with contractual obligations; 

(d) compliance with supervisory guidance of the Board of Governors, 

including, but not limited to, the guidance entitled, "Compliance Risk Management Programs 

and Oversight at Large Banking Organizations with Complex Compliance Profiles," dated 

October 16, 2008 (SR 08-08/CA 08-11); [page break] 
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(e) compliance with Legal Requirements, including: 

(i) processes to ensure that all factual assertions made in pleadings, 

declarations, affidavits, or other sworn statements filed by or on behalf of the Mortgage 

Servicing Companies are accurate, complete, and reliable; and that affidavits and declarations are 

based on personal knowledge or a review of the Mortgage Servicing Companies' books and 

records when the affidavit or declaration so states; 

(ii) processes to ensure that affidavits filed in foreclosure proceedings 

and other foreclosure-related documents are executed and notarized in accordance with 

applicable state legal requirements, including jurat requirements; 

(iii) processes to ensure that the Mortgage Servicing Companies have 

properly documented ownership of the promissory note and mortgage (or deed of trust) under 

applicable state law, or are otherwise a proper party to the action (as a result of agency or other 

similar status) at all stages of foreclosure and bankruptcy litigation; and 

(iv) processes to ensure that a clear and auditable trail exists for all 

factual information contained in each affidavit or declaration, in support of each of the charges 

that are listed, including whether the amount is chargeable to the borrower or claimable by the 

investor; 

(f) policies and procedures to ensure that payments are credited in a prompt 

and timely manner; that payments, including partial payments to the extent permissible under the 

terms of applicable legal instruments, are applied to scheduled principal, interest, and escrow 

before fees, and that any misapplication of borrower funds is corrected in a prompt and timely 

manner; [page break] 
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(g) compliance with contractual obligations to the owners of the mortgages in 

the Servicing Portfolio; 

(h) compliance with the contractual limitations in the underlying mortgage 

note, mortgage, or other customer authorization with respect to the imposition of fees, charges 

and expenses, and compliance with Legal Requirements concerning the imposition of fees, 

charges, and expenses; 

(i) processes to ensure that foreclosure sales (including the calculation of the 

default period, the amounts due, and compliance with notice requirements) and post-sale 

confirmation are in accordance with the terms of the mortgage loan and applicable state and 

federal law requirements; 

(j) procedures to ensure compliance with bankruptcy law requirements, 

including a prohibition on collection of fees in violation of bankruptcy's automatic stay 

(11 U.S.C. § 362), the discharge injunction (11 U.S.C. § 524), or any applicable court order; 

(k) the scope and frequency of independent testing for compliance with the 

Legal Requirements, supervisory guidance of the Board of Governors, and the requirements of 

the Mortgage Servicing Companies' internal policies, procedures, and processes by qualified 

parties with requisite knowledge and ability (which may include internal audit) who are 

independent of the Mortgage Servicing Companies' business lines and compliance function; 

(l) measures to ensure that policies, procedures, and processes are updated on 

an ongoing basis as necessary to incorporate new or changes to Legal Requirements and 

supervisory guidance of the Board of Governors; and [page break] 
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(m) the findings and conclusions of the independent consultant(s) engaged by 

GMAC Mortgage under paragraph 3 to review the Mortgage Servicing Companies' foreclosure 

processes. 

Mortgage Electronic Registration System 

9. Within 60 days of this Order, the GMAC Mortgage shall submit an acceptable 

plan to ensure appropriate controls and oversight of the Mortgage Servicing Companies' 

activities with respect to MERS and compliance with MERS' membership rules, terms, and 

conditions ("MERS Requirements") ("MERS Plan"). The MERS Plan shall include, at a 

minimum: 

(a) Processes to ensure that all mortgage assignments and endorsements with 

respect to mortgage loans serviced or owned by the Mortgage Servicing Companies out of 

MERS' name are executed only by a certifying officer authorized by MERS and approved by the 

Mortgage Servicing Companies; 

(b) processes to ensure that all other actions that may be taken by MERS 

certifying officers (with respect to mortgage loans serviced or owned by the Mortgage Servicing 

Companies) are executed by a certifying officer authorized by MERS and approved by the 

Mortgage Servicing Companies; 

(c) processes to ensure that the Mortgage Servicing Companies maintain 

up-to-date corporate resolutions from MERS for all Mortgage Servicing Companies employees 

and third-parties who are certifying officers authorized by MERS, and up-to-date lists of MERS 

certifying officers; 

(d) processes to ensure compliance with all MERS Requirements and with the 

requirements of the MERS Corporate Resolution Management System; [page break] 
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(e) processes to ensure the accuracy and reliability of data reported to MERS, 

including monthly system-to-system reconciliations for all MERS mandatory reporting fields, 

and daily capture of all rejects/warnings reports associated with registrations, transfers, and 

status updates on open-item aging reports. Unresolved items must be maintained on open-item 

aging reports and tracked until resolution. The Mortgage Servicing Companies shall determine 

and report whether the foreclosures for loans serviced by the Mortgage Servicing Companies that 

are currently pending in MERS' name are accurate and how many are listed in error, and 

describe how and by when the data on the MERS system will be corrected; 

(f) an appropriate MERS quality assurance workplan, which clearly describes 

all tests, test frequency, sampling methods, responsible parties, and the expected process for 

open-item follow-up, and includes an annual independent test of the control structure of the 

system-to-system reconciliation process, the reject/warning error correction process, and 

adherence to the MERS Plan; and 

(g) inclusion of MERS in the Mortgage Servicing Companies' third-party 

vendor management process, which shall include a detailed analysis of potential vulnerabilities, 

including information security, business continuity, and vendor viability assessments. 

Management Information Systems 

10. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank 

an acceptable plan and timeline for the review and remediation, as necessary, of the Mortgage 

Servicing Companies' management information systems ("MIS") for their residential mortgage 

loan servicing, Loss Mitigation, and foreclosure activities to ensure the timely delivery of 

complete and accurate information to permit effective decision-making. The plan shall, at a 

minimum, provide for: [page break] 

13-01436-mg    Doc 24-2    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit A to
 Priore Declaration    Pg 26 of 42



Page 26 

(a) A description of the various MIS used or to be used by the Mortgage 

Servicing Companies; 

(b) a timetable for completion of the review; 

(c) a timetable for the remediation of any identified deficiencies; and 

(d) new systems or enhancements to the MIS to: 

(i) monitor compliance with the Legal Requirements, supervisory 

guidance of the Board of Governors, and the requirements of this Order; 

(ii) ensure the ongoing accuracy of records for all serviced mortgages, 

including, but not limited to, records necessary to establish ownership and the right to foreclose 

by the appropriate party for all serviced mortgages, outstanding balances, and fees assessed to 

the borrower; 

(iii) ensure that the Loss Mitigation and foreclosure staffs have 

sufficient and timely access to information provided by the borrower regarding Loss Mitigation 

and foreclosure activities; and 

(iv) ensure that the single point of contact has sufficient and timely 

access to information provided by the borrower regarding Loss Mitigation and foreclosure 

activities; and 

(e) testing the integrity and accuracy of the new or enhanced MIS to ensure 

that reports generated by the system provide necessary information for adequate monitoring and 

quality controls. 

Training 

11. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank 

an acceptable written plan, and timeline for implementation, to improve the training of all [page break] 
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appropriate officers and staff of the Mortgage Servicing Companies regarding the Legal 

Requirements, supervisory guidance of the Board of Governors, and the Mortgage Servicing 

Companies' internal policies and procedures regarding residential mortgage servicing, 

Loss Mitigation, and foreclosure, and the policies and procedures adopted regarding a single 

point of contact described in paragraph 5 of this Order. The plan shall also include: 

(a) A requirement that training be conducted and documented no less 

frequently than annually; and 

(b) procedures to timely inform appropriate officers and staff of any new or 

changes to the Legal Requirements and supervisory guidance of the Board of Governors related 

to residential mortgage loan servicing, Loss Mitigation, or foreclosure. 

Risk Assessment 

12. Within 10 days of this Order, Ally Financial and ResCap, for itself and on behalf 

of the Mortgage Servicing Companies, shall retain an independent consultant acceptable to the 

Reserve Bank to conduct a comprehensive assessment of the Mortgage Servicing Companies' 

risks, including, but not limited to, operational, compliance, transaction, legal, and reputational 

risks particularly in the areas of residential mortgage loan servicing, Loss Mitigation, and 

foreclosure. The independent consultant shall prepare a written risk assessment and provide it to 

Ally Financial and ResCap within 90 days of this Order, and Ally Financial and ResCap shall 

provide it to the Reserve Bank at the same time that it is provided to Ally Financial and ResCap. 

The risk assessment shall, at a minimum, address, consider, and include: 

(a) The scope and complexity of the Mortgage Servicing Companies' 

activities and operations regarding residential mortgage loan servicing, Loss Mitigation, and 

foreclosure, including functions outsourced to Third-Party Providers; [page break] 
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(b) an evaluation of risk exposures, taking into account risks inherent in the 

Mortgage Servicing Companies' business activities and in outsourcing to Third-Party Providers; 

(c) an assessment of the effectiveness of established controls designed to 

mitigate each type of risk and identify residual risks; and 

(d) recommendations for improving risk management. 

13. Within 5 days of the engagement of the independent consultant described in 

paragraph 12 of this Order, but prior to the commencement of the comprehensive risk 

assessment, Ally Financial and ResCap shall submit to the Reserve Bank for approval an 

engagement letter that sets forth: 

(a) The scope and methodology for conducting the risk assessment, including 

a detailed description of the areas to be reviewed; 

(b) the expertise and resources to be dedicated to the risk assessment; and 

(c) a commitment that any or workpapers associated with the risk assessment 

will be made available to the Reserve Bank upon request. 

Risk Management 

14. Within 60 days of submission of the comprehensive risk assessment conducted 

pursuant to paragraph 12 of this Order, Ally Financial shall submit to the Reserve Bank an 

acceptable written plan to enhance its ERM program with respect to its oversight of residential 

mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations. The plan 

shall be based on an evaluation of the effectiveness of Ally Financial's current ERM program in 

the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and 

operations, and recommendations to strengthen the risk management program in these areas. 

The plan shall, at a minimum, be designed to: [page break] 
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(a) Ensure that the fundamental elements of the risk management program 

and any enhancements or revisions thereto, including a comprehensive annual risk assessment, 

encompass residential mortgage loan servicing, Loss Mitigation, and foreclosure activities; 

(b) ensure that the risk management program complies with supervisory 

guidance of the Board of Governors, including, but not limited to, the guidance entitled, 

"Compliance Risk Management Programs and Oversight at Large Banking Organizations with 

Complex Compliance Profiles," dated October 16, 2008 (SR 08-08/CA 08-11); and 

(c) establish limits for compliance, legal, and reputational risks and provide 

for regular review of risk limits by appropriate senior management and the board of directors or 

an authorized committee of the board of directors. 

15. Within 60 days of submission of the comprehensive risk assessment conducted 

pursuant to paragraph 12 of this Order, Ally Financial and ResCap shall jointly submit to the 

Reserve Bank an acceptable, comprehensive risk management program for the Mortgage 

Servicing Companies. The program shall provide for the oversight by Ally Financial's senior 

risk managers and ResCap's boards of directors and senior management of the development and 

implementation of formalized policies and mitigation processes for all identified risks to the 

Mortgage Servicing Companies. The program shall, at a minimum, address, consider, and 

include: 

(a) The structure and composition of ResCap's board risk management 

committees and a determination of the optimum structure and composition needed to provide 

adequate oversight of Mortgage Servicing Companies' firm-wide risk management; 

(b) a detailed description of the responsibilities of (i) the line-of-business 

staff, compliance staff, and the legal department regarding risk assessment and management, [page break] 
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including, but not limited to, compliance and legal risks, and (ii) the internal audit department 

regarding the evaluation of the effectiveness of such risk assessment and management; 

(c) written policies, procedures, and risk management standards; 

(d) processes to adequately identify risk levels and trends; 

(e) processes to adequately identify and control risks arising from incentive 

compensation programs; 

(f) processes to document, measure, assess, and report key risk indicators; 

(g) controls to mitigate risks; 

(h) procedures for the escalation of significant matters related to risks to 

appropriate senior officers and board committees; 

(i) the scope and frequency of comprehensive risk assessments; 

(j) a formal method to ensure effective communication of established risk 

management policies, procedures, and standards to all appropriate business line and other staff; 

(k) periodic testing of the effectiveness of the risk management program; and 

(l) the findings and recommendations of the independent consultant described 

in paragraph 12 of this Order regarding risk management. 

Audit 

16. Within 60 days of this Order, Ally Financial shall submit to the Reserve Bank an 

acceptable written plan to enhance the internal audit program with respect to residential 

mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations. The plan 

shall be based on an evaluation of the effectiveness of Ally Financial's current internal audit 

program in the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure [page break] 
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activities and operations, and shall include recommendations to strengthen the internal audit 

program in these areas. The plan shall, at a minimum, be designed to: 

(a) Ensure that the internal audit program encompasses residential mortgage 

loan servicing, Loss Mitigation, and foreclosure activities; 

(b) periodically review the effectiveness of the ECP and ERM with respect to 

residential mortgage loan servicing, Loss Mitigation, and foreclosure activities, and compliance 

with the Legal Requirements and supervisory guidance of the Board of Governors; 

(c) ensure that adequate qualified staffing of the audit function is provided for 

residential mortgage loan servicing, Loss Mitigation, and foreclosure activities; 

(d) ensure timely resolution of audit findings and follow-up reviews to ensure 

completion and effectiveness of corrective measures; 

(e) ensure that comprehensive documentation, tracking, and reporting of the 

status and resolution of audit findings are submitted to Ally Financial's audit committee; and 

(f) establish escalation procedures for resolving any differences of opinion 

between audit staff and management concerning audit exceptions and recommendations, with 

any disputes to be resolved by the audit committee. 

17. Within 60 days of this Order, Ally Financial and ResCap shall submit to the 

Reserve Bank an acceptable enhanced written internal audit program to periodically review 

compliance with applicable Legal Requirements and supervisory guidance of the Board of 

Governors at the Mortgage Servicing Companies that shall, at a minimum, provide for: 

(a) An annual written, risk-based audit plan approved by ResCap's board of 

directors that encompasses all appropriate areas of audit coverage; 

(b) the scope and frequency of audits; [page break] 
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(c) the independence of the internal auditor, audit staff, and ResCap's audit 

committee; 

(d) inclusion in the audit scope of reviews of internal controls, MIS, and 

compliance with GMAC Mortgage's internal policies, procedures, and processes, including, but 

not limited to, the Loss Mitigation and foreclosure processes; 

(e) adequate testing and review of MIS used in servicing, Loss Mitigation, 

and foreclosure activities to ensure compliance with the Legal Requirements; 

(f) controls to ensure that audits are completed on a timely basis in 

accordance with the approved audit plan; 

(g) adequate staffing of the audit function by qualified staff; 

(h) timely resolution of audit findings and follow-up reviews to ensure 

completion and effectiveness of corrective measures; 

(i) comprehensive documentation, tracking, and reporting of the status and 

resolution of audit findings to ResCap's audit committee, at least quarterly; and 

(j) establishment of escalation procedures for resolving any differences of 

opinion between audit staff and management concerning audit exceptions and recommendations, 

with any disputes to be resolved by ResCap's audit committee. 

Servicing Management and Oversight 

18. Within 60 days of this Order, Ally Bank shall implement a mortgage servicing 

management and oversight program which shall, at a minimum: 

(a) Establish policies and procedures to create and maintain a reserve 

sufficient to cover identified servicing risks; [page break] 
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(b) establish policies and procedures, including, but not limited to, revising 

servicing guidelines and/or contractual arrangements, to ensure that any Third Party Provider 

performing a mortgage servicing, Loss Mitigation or foreclosure activity or operation for a 

second lien on its behalf, encourages and facilitates sustainable first lien modifications, within 

the terms of the Legal Requirements, by performing timely financial cost-benefit analysis, taking 

into account various economic and market factors such as the amount of potential equity in the 

property and the borrower's financial strength; 

(c) establish policies and procedures for oversight and risk management of 

agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or 

operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies, 

sufficient to ensure that mortgage servicing, Loss Mitigation or foreclosure activities and/or 

operations are performed in accordance with the Legal Requirements and this Order; 

(d) establish policies and procedures for oversight and risk management of 

agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or 

operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies, 

sufficient to ensure that such Third-Party Providers have adequate levels and types of officers 

and staff as well as sufficient funding for personnel, systems, including, but not limited to, MIS, 

training and other resources to perform mortgage servicing, Loss Mitigation or foreclosure 

activities and/or operations on behalf of Ally Bank in a manner that complies with the Legal 

Requirements, satisfactorily mitigates servicing risks, is safe and sound and appropriately 

complies with this Order; 

(e) establish policies and procedures for oversight and risk management of 

agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or [page break] 
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operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies, 

sufficient to ensure that Ally Bank is in compliance with the "Guidance for Managing 

Third-Party Risk" (FIL-44-2008, June 6, 2008); 

(f) establish policies and procedures to enhance the information and reports 

regularly provided for review by the board of directors of Ally Bank regarding agreements or 

arrangements whereby any mortgage servicing, Loss Mitigation or foreclosure activity or 

operation is performed on its behalf by a Third-Party Provider, including, but not limited to, one 

or more of the Mortgage Servicing Companies, to include, at a minimum, compliance risk 

assessments, the reserve for mortgage servicing risks, as well as the status and results of 

measures taken, or to be taken, to remediate servicing, Loss Mitigation and foreclosure 

deficiencies and to comply with this Order; and 

(g) establish policies and procedures to periodically determine and provide 

Ally Bank with adequate levels and types of officers and staff, systems, training and other 

resources for compliance with the oversight and risk management requirements of this Order. 

Approval, Implementation, and Progress Reports 

19. (a) GMAC Mortgage, Ally Financial, and ResCap, as applicable, shall submit 

written plans, programs, policies, procedures, and engagement letters that are acceptable to the 

Reserve Bank within the applicable time periods set forth in paragraphs 2, 3(c), 4, 5, 6, 7, 8, 9, 

10, 11, 13, 14, 15, 16, and 17 of this Order. Independent consultants acceptable to the Reserve 

Bank shall be retained by GMAC Mortgage within the applicable periods set forth in paragraphs 

3(a) and 12 of this Order. 

(b) Within 10 days of approval by the Reserve Bank, GMAC Mortgage, 

Ally Financial, and ResCap, as applicable, shall adopt the approved plans, programs, policies, [page break] 
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and procedures. Upon adoption, GMAC Mortgage, Ally Financial, and ResCap, as applicable, 

shall implement the approved plans, programs, policies, and procedures, and thereafter fully 

comply with them. 

(c) During the term of this Order, the approved plans, programs, policies, 

procedures, and engagement letters shall not be amended or rescinded without the prior written 

approval of the Reserve Bank. 

(d) During the term of this Order, GMAC Mortgage, Ally Financial, and 

ResCap, as applicable, shall revise the approved plans, programs, policies, and procedures as 

necessary to incorporate new or changes to the Legal Requirements and supervisory guidance of 

the Board of Governors. The revised plans, programs, policies, and procedures shall be 

submitted to the Reserve Bank for approval at the same time as the progress reports described in 

paragraph 21 of this Order. 

20. (a) Ally Bank shall submit a written program that is acceptable to the FDIC 

within the applicable time period set forth in paragraph 18 of this Order. 

(b) Within 10 days of approval by FDIC, Ally Bank shall adopt the approved 

program. Upon adoption, Ally Bank shall implement the approved program, and thereafter fully 

comply with it. 

(c) During the term of this Order, the approved program shall not be amended 

or rescinded without the prior written approval of the FDIC. 

(d) During the term of this Order, Ally Bank shall revise the approved 

program as necessary to incorporate new or changes to the Legal Requirements and supervisory 

guidance of the FDIC. The revised plan shall be submitted to the FDIC for approval at the same 

time as the progress reports described in paragraph 23 of this Order. [page break] 
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21. Within 30 days after the end of each calendar quarter following the date of this 

Order, Ally Financial's and ResCap's, boards of directors shall jointly submit to the Reserve 

Bank written progress reports detailing the form and manner of all actions taken to secure 

compliance with the provisions of this Order and the results thereof. The Reserve Bank may, in 

writing, discontinue the requirement for progress reports or modify the reporting schedule. 

22. Within 15 months after the date of this Order, Ally Financial, ResCap and GMAC 

Mortgage shall submit a validation report prepared by an independent third-party consultant with 

respect to compliance with the Order during the first year after the Order becomes effective. The 

independent third-party consultant shall be acceptable to the Reserve Bank, and shall be engaged 

not more than nine months after the effective date of this Order. The engagement letter retaining 

the independent third-party consultant shall be subject to the Reserve Bank's approval. At a 

minimum the validation report shall include the results of a testing program acceptable to the 

Reserve Bank that, among other things, will evaluate the effectiveness of the various programs, 

policies and procedures implemented as a result of this Order. 

23. Within 30 days after the end of each calendar quarter following the date of this 

Order, Ally Bank's board of directors shall submit to the FDIC written progress reports detailing 

the form and manner of all actions taken to secure compliance with paragraph 18 of this Order 

and the results thereof. The FDIC may, in writing, discontinue the requirement for progress 

reports or modify the reporting schedule. [page break] 
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Notices 

24. All communications regarding this Order shall be sent to: 

(a) Mr. James W. Nelson 
Senior Vice President 
Supervision and Regulation Department 
Federal Reserve Bank of Chicago 
230 South LaSalle Street 
Chicago, Illinois 60604-1413 

(b) Regional Director 
Federal Deposit Insurance Corporation 
New York Regional Office 
350 Fifth Avenue 
New York, NY 10118-0110 

(c) Ms. Barbara A. Yastine 
Chief Administrative Officer 
Ally Financial Inc. 
1177 Avenue of the Americas 
New York, New York 10036 

with copies to: 

Mr. Daniel Soto 
Chief Compliance Officer 
Ally Financial Inc. 
440 South Church Street 
Charlotte, NC 28202 

William B. Solomon, Jr., Esq. 
General Counsel 
Ally Financial Inc. 
200 Renaissance Center 
9th Floor 
Detroit, MI 48265 

(d) Mr. Thomas F. Marano 
Chairman & Chief Executive Officer - ResCap 
Residential Capital, LLC 
1177 Avenue of the Americas 
New York, NY 10036 [page break] 
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with copies to: 

Mr. Daniel Soto 
Chief Compliance Officer 
Ally Financial Inc. 
440 South Church Street 
Charlotte, NC 28202 

Tammy P. Hamzehpour, Esq. 
General Counsel - ResCap 
1100 Virginia Drive 
Fort Washington, PA 19034 

(e) GMAC Mortgage, Inc. 
c/o Mr. Thomas F. Marano 
Chairman & Chief Executive Officer - ResCap 
Residential Capital, LLC 
1177 Avenue of the Americas 
New York, NY 10036 

with copies to: 

Mr. Daniel Soto 
Chief Compliance Officer 
Ally Financial Inc. 
440 South Church Street 
Charlotte, NC 28202 

Tammy P. Hamzehpour, Esq. 
General Counsel - ResCap 
1100 Virginia Drive 
Fort Washington, PA 19034 

(f) Ms. Barbara A. Yastine 
Chair 
Ally Bank 
1177 Avenue of the Americas 
New York, NY 10036 [page break] 
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with copies to: 

Mr. Daniel Soto 
Chief Compliance Officer 
Ally Financial Inc. 
440 South Church Street 
Charlotte, NC 28202 

Hu Benton, Esq. 
Ally Bank 
5425 Wisconsin Avenue, Suite 600 
Bethesda, MD 20815 

Miscellaneous 

25. The provisions of this Order shall be binding on Ally Financial, Ally Bank, 

ResCap, GMAC Mortgage and each of their institution-affiliated parties in their capacities as 

such, and their successors and assigns. 

26. Each provision of this Order shall remain effective and enforceable until stayed, 

modified, terminated, or suspended in writing by the Reserve Bank or the FDIC, as applicable. 

27. Notwithstanding any provision of this Order, the Reserve Bank may, in its sole 

discretion, grant written extensions of time to Ally Financial, ResCap and GMAC Mortgage to 

comply with any provision of this Order, and the FDIC may in its sole discretion, grant written 

extensions of time to Ally Bank to comply with provisions 18 and 23 of this Order. 

28. If Ally Financial, ResCap or GMAC Mortgage believes that compliance with any 

provision of paragraphs 5, 6, 8, or 9 of this Order would not be legally permissible or would 

require it to breach any existing contractual obligation to an investor, Ally Financial, ResCap or 

GMAC Mortgage, as applicable, may make a written submission to the Board of Governors and 

the Reserve Bank. The written submission shall include the following: (1) specific identification 

of the legal requirement or contractual or obligation that would be breached, and the likely [page break] 
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consequences of any such breach; (2) a complete description of all good faith efforts undertaken 

to secure a modification of the contractual obligation or a waiver of its applicability in order to 

avoid any conflict between the requirements of this Order and the contractual obligation; and 

(3) any alternative approaches to satisfying the intent of the provision of the Order involved that 

would not cause a breach of the legal requirement or contractual obligation. Any such 

submission shall include a detailed opinion of experienced counsel with respect to the asserted 

conflict between compliance with this Order and the legal requirement or contractual obligation, 

a copy of the contract involved, and such other information as is necessary to evaluate the 

submission. A submission pursuant to this paragraph shall be made no later than 30 days before 

the deadline for submitting an otherwise acceptable plan, policies and procedures, or program 

with respect to the applicable paragraph. Such a submission in no way relieves Ally Financial, 

ResCap, and GMAC Mortgage from fully complying with this Order, including the applicable 

paragraph. Following review of the submission, the Board of Governors, in its discretion, 

pursuant to authority delegated to the Director of the Division of Banking Supervision and 

Regulation, and the General Counsel, may modify this Order or may require that Ally Financial, 

ResCap or GMAC Mortgage, as applicable, comply with this Order. 

29. The provisions of this Order shall not bar, estop, or otherwise prevent the Board 

of Governors, the FDIC, the Reserve Bank, or any other federal or state agency from taking any 

further or other action affecting Ally Financial, Ally Bank, ResCap, GMAC Mortgage, or any of 

their current or former institution-affiliated parties or their successors or assigns. [page break] 
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30. Nothing in this Order, express or implied, shall give to any person or entity, other 

than the parties hereto, and their successors hereunder, any benefit or any legal or equitable right, 

remedy, or claim under this Order. 

By Order of the Board of Governors effective this 13th day of April, 2011. 

By Order of the Federal Deposit Insurance Corporation effective this 13th day of April, 
2011. 

ALLY FINANCIAL INC. 

Signed by: Michael A. Carpenter 
Chief Executive Officer 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM 

Signed by: Jennifer J. Johnson 
Secretary of the Board 

ALLY BANK 

Signed by: Mark B. Hales 
Chief Executive Officer 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Signed by: Daniel E. Frye 
Acting Regional Director 
New York Region 

RESIDENTIAL CAPITAL, LLC 

Signed by: Thomas Marano 
Chairman & Chief Executive 
Officer 

GMAC MORTGAGE, LLC 

Signed by: Steven M. Abreu 
President 
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MIN: 

JANUARY 14, 2009 
[Date] 

NOTE 

ORANGE 
[City] 

Loan Number: ~219 

CALIFORNIA 
[State] 

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 95949 
[Property Address] 

1. BORROWER'S PROMISE TO PAY 
In return for a loan that I have received, I promise to pay U.S. $ 2 2 0, 0 0 0 . 0 0 (this amount is 

called "Principal"), plus interest, to the order of the Lender. The Lender is MORTGAGECLOSE. COM, 
INC., A NEVADA CORPORATION 

I will make all payments under this Note in the form of cash, check or money order. 
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and 

who is entitled to receive payments under this Note is called the "Note Holder." 

2. INTEREST 
Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest 

at a yearly rate of 5. 625 %. 
The interest rate required by this Section 2 is the rate I will pay both before and after any default described in 

Section 6(8) of this Note. 

3. PAYMENTS 
(A) Time and Place of Payments 
I will pay principal and interest by making a payment every month. 
I will make my monthly payment on the 1st day of each month beginning on MARCH 1 

2 0 0 9 . i wiii make these payments every month until i have paid all of ihc principal and intcn:st and any other 
charges described below that I may owe under this Note. Each monthly payment will be applied as of its scheduled 
due date and will be applied to interest before Piincipal. If, on FEBRUARY 1, 2 0 3 9 , I still owe 
amounts under this Note, I will pay those amounts in full on that date, which is called the "Maturity Date." 

lwillmakcmymonthlypaymcntsat 1855 WEST KATELLA AVENUE, SUITE 200, 
ORANGE, CALIFORNIA 92867 

or at a different place if required by the Note Holder. 
(B) Amount of Monthly Payments 
My monthly payment will be in the amount of U.S.$ 1, 266. 44 

4. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they are due. A payment of Principal only 

is known as a "Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. 
I may not designate a payment as a Prepayment if I have not made all the monthly payments due under the Note. 

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder 
wiii use my Prcpayn1ents to reduce the amount of Principal that l owe undci this ~Jote. However, the 'f'.Jote Holder 
may apply my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my 
Prepayment to reduce the Principal amount of the Note. If I make a partial Prepayment, there will be no changes in 
the due date or in the amount of my monthly payment unless the Note Holder agrees in writing to those changes. 

5. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the 

interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, 
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; 

MULTISTATE FIXED RA TE NOTE-·Single Family 
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
Form3200 1/01 Page 1 of 3 
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and (b) any sums already collected from me which exceeded permitted limits will be refunded to me. The Note 
Holder may choose to make this refund by reducing the Principal I owe under this Note or by making a direct payment 
to me. If a refund reduces Principal, the reduction will be treated as a partial Prepayment. 

6. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charge for Overdue Payments 
If the Note Holder has not received the full amount of any monthly payment by the end of 15 

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 
5 . 0 0 0 % of my overdue payment of principal and interest. I will pay this late charge promptly but only 

once on each late payment. 
(B) Defauit 
If I do not pay the full amount of each monthly payment on the date it is due, I will be in default. 
(C) Notice oi Dciauit 
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue 

amount by a certain date, the !"~ote Holdci may require me to pay irnrnediatcly the fuii amount of Principai which has 
not been paid and all the interest that I owe on that amount. That date must be at least 30 days after the date on which 
the notice is mailed to me or delivered by other means. 

(D) No Waiver By Note Holder 
Even if, at a time when I am in default, the Note Holder docs not require me to pay immediately in full as 

described above, the Note Holder will still have the right to do so if I am in default at a later time. 
(E) Payment of Note Holder's Costs and Expenses 
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have 

the right to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by 
applicable law. Those expenses include, for example, reasonable attorneys' fees. 

7. GIVING OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to me under this Note will be 

given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address 
if I give the Note Holder a notice of my different address. 

Any notice that must be given to the Note Hoidcr under this Note will be given by delivering it or by mailing 
it by first class mail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am 
given a notice of that different address. 

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises 

made in this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or 
endorser of this Note is also obligated to do these things. Any person who takes over these obligations, including 
the obligations of a guarantor; surety or endorser of this Note, is also obligated to keep a!! of the promises made in 
this Note. The Note Holder may enforce its rights under this Note against each person individually or against all of 
us together. This means that any one of us may be required to pay all of the amounts owed under this Note. 

9. WAIVERS 
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of 

Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice 
of Dishonor" means the right to require the Note Holder to give notice to other persons that amounts due have not 
been paid. 

10. UNIFORM SECURED NOTE 
This Note is a uniform instrument with iimited variations. in some jurisdictions. In addition to the protections 

given to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"), 
dated the same date as this Note, protects the Note Holder from possible losses which might resuit if i do not keep 

MULTISTATE FIXED RATE NOTE--Single Family 
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
Form 3200 1/01 Page 2 of 3 
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• 
the promises which I make in this Note. That Security Instrument describes how and under what conditions I may 
be required to make immediate payment in full of all amounts I owe under this Note. Some of those conditions are 
described as follows: 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower 
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior 
written consent, Lender may require immediate payment in full of all sums secured by this Security 
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by 
Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall 
provide a period of not iess than 30 days from the date the notice is given in accordance with Section i 5 
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay 
these sun1s prior to the expiration of this period, Lender may invoke any remedies permitted by this 
Security Instrument without further notice or demand on Borrower. 

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED. 

=;;:-:;;::-.~·~ .·~ 
( 

L 
]<~--;;v 

PAY TO DIE ORDER OF 
GMAC MO~AGE, UC "'RHOUT (Scat) K A,CO'?fSE -Borrower SHELLEY VON BRINCKEN -Borrower 

Pay to the order of 

(Seal) 
-Borrower 

--=-------------- (Seal) 

~(t.:]e: ~ 
-Borrower 

uav1a Lniodo 
Assistant Secretary, agent for 

·-·.:... Fannie Mae ,... 

V) lJ~~ 
__,,.. 11. CH!:-;.O;::D~~=-----

ASSISTft._J\!T SECRETAR'r 
~- GMAC 81.M( (Seal) 

PAY TO TI-IE ORDER OF 

' Fannie Mae 

~c~ L= O.CHIODO 
LIMITED SJ.GNING Of'FICER 

GMAC MORTGAGE, LLC £1k/a 
GMAC MOBTGAGE CORPORATlOll 

-Borro>"er 

(Seal) 
-Borrower 

[Sign Original Only} 
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... 

Loan Number: 

Note Date: 

in Favor of: 

Allonge to Note 

__ 21_9 __ __, 

January 14, 2009 / 

MORTGAGECLOSE.COM, INC. 

And Executed by 

( 

Borrower: SHELLEY VON BRINCKEN 

Property: 14738 WOLF RD / 

GRASS VALLEY, CA 95949 

Loan Amount: $220,000.00 I .. 

Pay to the Order of 

GMAC Bank 

Without Recourse 

MORTGAGECLOSE.COM, INC. 

Authorized Signature: ----. ____ 
~~ 

Chau Lam - President of MortgageClose.com, Inc. 
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Rf'CORDING REQUESTED BY: 

<i'ALIFORNIA LAND TITLE COMPANY OF 
NEV ADA COUNTY 

AND WHEN RECORDED MAIL TO: 

MORTGAGECLOSE.COM, INC. 
1855 WEST KA TELLA A VE., SUITE 200 
ORANGE, CA 92867 

ORDER NO.: 105038-TO 

1111111111irrin111r1r1nrrr1umT111n11111111-~~ .. 
· NevadA Counff Recorder 

Gre_gory J. Diaz 
. DOC- 2009-0001231-00 

Aeet 1-California Land Title Co. 
Friday, JAN 23, 2009 08:00:00 
REC $22.00:SBS $17.00:SSR $1.00 
MIC $1.00:AUT $18.00: 

Ttl Pd $59.00 Nbr-0000576689 
ENM/EM/1-18 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 

DEED OF TRUST 

.DOCUMENT TITLE 

SEPARATE PAGE - PURSUANT TO GOVERNMENT CODE 27361.6 
titlepg 
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Recording Requested By: 
MORTGAGECLOSE.COM, INC. 

And After Recording Return To: 
M'.)RIGAGECLJJSE . o::M, INC. 
1855 WEST KATELIA AVENUE, SUITE 200 
ORAN3E, CALIFDRNIA 92867 
I.Dan Nurtber: 0810219 

RECORDING REQUESTED 
BY: OLD REPUBLIC TITLE 
2-i z,3~\0004~ <t_ 

------------- [Space Above This Line For Recording Data]-------------

DEED OF TRUST 

MIN: 

DEFINITIONS 

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11, 
13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16. 

(A) "Security Instrument" means this document, which is dated 
JANUARY 14, 2009 

BRINCKEN, A MARRIED WOMAN AS HER SOLE 

, together 
with all Riders to this document. 
(B) "Borrower" is SHELLEY VON 
~~TD SEPARATE PROPERTY 

Borrower is the truster under this Security InstrUment. 
(C) "Lender" is MORTGAGECLOSE. COM, INC. 

Lender is a NEVADA CORPORATION organized 
and existing under the laws of !'JEV.f'\...DJ'i~ 
Lender'saddressis 1855 WEST KATELLA AVENUE, SUITE 200, ORANGE, 
CALIFORNIA 92867 

(D) ''Trustee" is CALIFORNIA LAND TITLE COMPANY OF NV COUNTY 
464 BRl.11-JSi·lICK P~, GP-ASS VALLEY, CALIFOfil.J"IA 95945 

(E) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting 
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this Security 
Instrument. MERS is organized and existing under the laws of Delaware, and has an address and telephone number 
of P.O. Box 2026, Flint, tvfI 48501-2026, tel. (888) 679-tvfERS. 
(F) ''Note" means the promissory note signed by Borrower and dated JANUARY 14 / 2 0 O 9 
The Note states that Borrower owes Lender TWO HUNDRED TWENTY THOUSAND AND 0 0 / l 0 0 

Dollars (U.S.$ 220, 000. 00 ) plus interest. 

CALIFORNIA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS 
Form 3005 01/01 Page 1 of 14 
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Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than 
FEBRUARY 1, 2039 

(G) "Property" means the property that is described below under the heading "Transfer of Rights in the Property." 
(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under 
the Note, and all sums due under this Security Instrument, plus interest. 
(I) "Riders0 means all Riders to this Security Instrument that are executed by Borrower. The fo11owing Riders are 
to be executed by Borrower [check box as applicable]: 

0 Adjustable Rate Rider IX] Planned Unit Development Rider 

0 Balloon Rider 0 Biweekly Payment Rider 

0 1-4 Family Rider 0 Second Home Rider 

0 Condominium Rider 0 Other(s) [specify] 

(J) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, ordinances and 
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appealable judicial 
opinions. 
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other charges 
that are imposed on Borrower or the Property by a condominium association, homeowners association or similar 
organization. 
(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,.draft, 
or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or 
magnetic tape so as to order, instructi or authorize a financial institution to debit or credit an account. Such term 
includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by 
telephone, wire transfers, and automated clearinghouse transfers. 
(M) "Escrow Items" means those items that are described in Section 3. 
(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by any 
third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) damage to, or 
destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in 
lieu of condemnation; or (iv) misreP.resentations of, or omissions as to, the value and/or condition of the Property. 
(0) ".l',1ortgage Jnsuiance" means insuiance piotccting Lender against the nonpayment of, or default on, the Loan. 
(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the Note, 
plus (ii) any amounts under Section 3 of this Security Instrument. 
(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing 
regulation, Regulation X (24 C.F. R. Part 3500), as they might be amended from time to time, or any additional or 
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument, 
"RESP A" refers to all requirements and restrictions that are imposed in regard to a "federally related mortgage loan" 
even ifthe Loan does not qualify as a "federally related mortgage loan" under RESPA. 
(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not that 
party has assumed Borrower's obligations under the Note and/or this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

The beneficiary of this Security Instrument is tv1ERS (solely as non1inee for Lender a11d Lender's successors and 
assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the repayment of 
the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of Borrower's 
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covenants and agreements under this Security instrument and the Note. For this purpose, Borrower irrevocably grants 
and conveys to Trustee, in trust, with power of sale, the following described property located in the 

COUNTY of NEVADA 
[Type of Recording Jurisdiction] [Name of Recording Jurisdiction] 

LOT 1, AS SHOWN ON FINAL MAP N0.00-002 OF THE WOLF, FILED IN THE 
OFFICE OF THE COUNTY RECORDER, COUNTY OF NEVADA, STATE OF 
CALIFORNIA, ON MAY 6, 2008, IN BOOK 8 OF SUBDIVISIONS, AT PAGE 
178. 
A.P.N.: 55-00-34 

which currently has the address of 14 7 3 8 WOLF ROAD 

GRASS VALLEY 
[City] 

[Street} 

, California 95949 
[Zip Code} 

("Property Address"): 

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, 
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also be 
covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property." 
Borrower understands and agrees that MERS holds only legal title to the interests granted by Borrower in this Security 
Instrument, but, if necessary to comply with law or custom, MERS (as nominee for Lender and Lender's successors 
and assigns) has the right: to exercise any or all of those interests, including, but not limited to, the right to foreclose 
and sell the Property; and to take any action required of Lender including, but not limited to, releasing and canceling 
this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right 
to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record. 
Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any 
encumbrances of record. 

THIS SECURIT\' I1'..'STRU~v1E1'..'T combines uniforn1 covenants for national use and non-uniforn-1 covenants with 
limited variations by jurisdiction to constitute a uniform security instrument covering real property. 

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower shall 

pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late 
charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. Payments due 
under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or other 
instrument received by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid, 
Lender may require that any or all subsequent payments due under the Note and this Security Instrument be made in 
one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, 
treasurer's check or cashier's check, provided any such check is drawn upon an institution whose deposits are insured 
by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer. 

Payments are deemed received by Lender when received at the location designated in the Note or at such other 
iocation as may be designated by Lender in accordance with the notice provisions in Section i 5. Lender may return 
any payment or partial payment if the payment or partial payments are insufficient to bring the Loan current. Lender 
may accept any payment or partial payment insufficient to bring the Loan current, without waiver of any rights 
hereunder or prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not 
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obligated to apply such payments at the time such payments are accepted. If each Periodic Payment is applied as of 
its scheduled due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds 
until Borrower makes payment to bring the Loan current. If Borrower does not do so within a reasonable period of 
time, Lender shall either apply such funds or return them to Borrower. If not applied earlier, such funds will be 
applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim 
which Borrower might have now or in the future against Lender shall relieve Borrower from making payments due 
under the Note and this Security Instrument or performing the covenants and agreements secured by this Security 
Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments 
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; 
(b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic 
Payment in the order in which it became due. Any remaining amounts shall be applied first to late charges, second 
to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note. 

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient 
amount to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If 
more than one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the 
repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that 
any excess exists after the payment is applied to the full payment of one or more Periodic Payments, such excess may 
be applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment charges and then 
as described in the Note. 

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note 
shall not extend or postpone the due date, or change the amount, of the Periodic Payments. 

J. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under the 
Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) taxes and 
assessments and other items which can attain priority over this Security Instrument as a lien or encumbrance on the 
Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums for any and all insurance 
required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower 
to Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions of Section 10. 
These items are called 11 Escrow Items." At origination or at any time during the term of the Loan, Lender may require 
that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and 
assessments shall be an Escrow Item. Borrower shall promptly fUrnish to Lender all notices of amounts to be paid 
under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's 
obligation to pay the Funds for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender 
Funds for any or all Escro\v (terns at any time. P.. .. ny such \Vaiver may only be in \Vriting. In the event of such \Vaiver, 
Borrower shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of 
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment 
within such time period as Lender may require. Borrower's obligation to make such payments and to provide receipts 
shall for all purposes be deemed to be a covenant and agreement contained in this Security Instrument, as the phrase 
"covenant and agreement" is used in Section 9. Jf Borrower is obligated to pay Escrow Items directly, pursuant to 
a waiver, and Borrower fails to pay the amount due for an Escrow [tern, Lender may exercise its rights under Section 
9 and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such amount. 
Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in accordance with Section 
l 5 and, upon such revocation, Borrower shall pay to Lender all Funds, and in such amounts, that are then required 
under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds 
at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can require under RESPA. 
Lender shall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures 
of futu;c Escrow Items or othcr .. visc in accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or 
entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Horne Loan 
Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under RESPA. Lender 
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shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying 
the Escrow Items, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make 
such a charge. Unless an agreement is made in writing or Applicable Law requires interest to be paid on the Funds, 
Lender shall not be required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree 
in writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an 
annual accounting of the Funds as required by RESPA. 

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for 
the excess funds in accordance with RESP A. If there is a shortage of Funds held in escrow, as defined under RESP A, 
Lender shall notify Borrower as required by RESP A, and Borrower shall pay to Lender the amount necessary to make 
up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a deficiency of 
Funds held in escrow, as defined under RESP A, Lender shall notify Borrower as required by RESP A, and Borrower 
shall pay to Lender the amount necessary to make up the deficiency in accordance with RESP A, but in no more than 
12 monthly payments. 

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower 
any Funds held by Lender. 

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to 
the Property which can attain priority over this Security Instrument, leasehold payments or ground rents on the 
Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that these items 
are Escrow Items, Borrower shall pay them in the manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: 
(a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only 
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against 
enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien 
while those proceedings are pending, but only until such proceedings are concluded; or (c) secures from the holder 
of the lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender 
determines that any part of the Property is subject to a lien which can attain priority over this Security Instrument, 
Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which that notice is given, 
Borrower shall satisfy the lien or take one or more of the actions set forth above in this Section 4. 

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting service 
u~ed by Lender in connection with this Loan. 

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 
Property insured against loss by fire, hazards included within the term "extended coverage," and any other hazards 
including, but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be 
maintained in the amounts (including deductible levels) and for the periods that Lender requires. \.Vhat Lender 
requires pursuant to the preceding sentences can change during the term of the Loan. The insurance carrier providing 
the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall 
not be exercised unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: (a) a one­
time charge for flood zone determination, certification and tracking services; or (b) a one-time charge for flood zone 
determination and certification services and subsequent charges each time remappings or similar changes occur which 
reasonably might affect such determination or certification. Borrower shall also be responsible for the payment of 
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone 
determination resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at 
Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount 
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's 
equity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater 
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so 
obtained might significantly exceed the cust of insurance that Burrower couid have obtained. Any amounts disbursed 
by Lender under this Section 5 shall become additional debt of Borrower secured by this Security Jnstrument. These 
amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest, 
upon notice from Lender to Borrower requesting payment. 
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All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to 
disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an 
additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the holder of the 
Note up to the amount of the outstanding loan balance. Lender shall have the right to hold the policies and renewal 
certificates. ff Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and renewal 
notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for damage to, or 
destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender as mortgagee 
and/or as an additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the 
holder of the Note up to the amount of the outstanding Joan balance. 

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make 
proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any 
insurance proceeds, whether or not the underlying insurance was required by Lender, shall be applied to restoration 
or repair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened. 
During such repair and restoration period, Lender shall have the right to hold such insurance proceeds until Lender 
has had an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, 
provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for the repairs and 
restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement 
is made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be 
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties, 
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. 
If the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds 
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid 
to Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2. 

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and 
related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has 
offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will begin when the 
notice is given. In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby 
assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid 
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to any refund 
of unearned premiums paid by Borrower) under all insurance policies covering the Property, insofar as such rights 
are applicable to the coverage of the Property. Lender may use the insurance proceeds either to repair or restore the 
Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence 
-.vithin 60 days after the execution of this Security Instrument and shall continue to occupy the P;operty as Borrower's 
principal residence for at least one year after the date of occupancy, unless Lender otherwise agrees in writing, which 
consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's 
control. 

'1. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy, 
damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not 
Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the Property from 
deteriorating or decreasing in value due to. its condition. Unless it is determined pursuant to Section 5 that repair or 
restoration is not economically feasible, Borrower shall promptly repair the Property if damaged to avoid further 
deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage to, or the taking 
of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has released 
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in 
a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient 
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair 
or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause, 
Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time 
of or prior to such an interior inspection specifying such reasonable cause. 
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8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, 
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent gave 
materially false, misleading, or inaccurate information or statements to Lender (or failed to provide Lender with 
material information) in connection with the Loan. Material representations include, but are not limited to, 
representations concerning Borro\.ver' s occupancy of the Property as Borrower's principal residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a) 
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal 
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security Instrument 
(such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a hen which may 
attain priority over this Security Instrument or to enforce laws or regulations), or (c) Borrower has abandoned the 
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect Lender's interest in the 
Property and rights under this Security Instrument, including protecting and/or assessing the value of the Property, 
and securing and/or repairing the Property. Lender's actions can include, but are not limited to: (a) paying any sums 
secured by a lien which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable 
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including its secured 
position in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to 
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or 
other code violations or dangerous conditions, and have utilities turned on or off. Although Lender may take action 
under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It is agreed that 
Lender incurs no liability for not taking any or all actions authorized under this Section 9. 

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this 
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be 
payable, with such interest, upon notice from Lender to Borrower requesting payment. 

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. 
Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel the ground lease. 
Borrower shall not, without the express written consent of Lender, alter or amend the ground lease. If Borrower 
acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger 
in writing. 

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower 
shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the Mortgage 
Insurance coverage required by Lender ceases to be available from the mortgage insurer that previously provided such 
insurance and Borrower was required to make separately designated payments toward the premiums for Mortgage 
Insurance, Borrower shall pay the. premiums required to obtain coverage substantially equivalent to the Mortgage 
Insurance previously in effect, at a cost substantially equivalent to the cost to Borrower of the !'~1ortgagc Insurance 
previously in effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage 
Insurance coverage is not available, Borrower shall continue to pay to Lender the amount of the separately designated 
payments that were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these 
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, 
notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay Borrower any 
interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance 
coverage (in the amount and for the period that Lender requires) provided by an insurer selected by Lender again 
becomes available, is obtained, and Lender requires separately designated payments toward the premiums for 
Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was 
required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower shall pay 
the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until 
Lender's requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and 
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this Section 
l 0 affects Borro>ver' s obligation to pay interest at the rate provided in the t~otc. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur 
if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 
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Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter into 
agreements with other parties that share or modify their risk, or reduce losses. These agreements are on terms and 
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements. These 
agreements may require the mortgage insurer to make payments using any source of funds that the mortgage insurer 
may have available (which may include funds obtained from Mortgage Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other 
entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from (or might 
be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange for sharing or modifying 
the mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliate of Lender takes a share 
of the insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed 
"captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage 
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will owe 
for Mortgage Insurance, and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the Mortgage 
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include the right 
to receive certain disclosures, to request and obtain cancellation of the Mortgage Insurance, to have the 
Mortgage Insurance terminated automatically, and/or to receive a refund of any Mortgage Insurance premiums 
that were unearned at the time of such cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assigned to 
and shall be paid to Lender. 

Jfthe Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property, 
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and 
restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had an 
opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that 
such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement 
or in a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable 
Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any 
interest or earnings on such Misce11aneous Proceeds. If the restoration or repair is not economically feasible or 
Lender's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security 
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall 
be applied in the order provided for in Section 2. 

In the event ofa total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall be 
applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if a.'1y, paid to 
Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of 
the Property immediately before the partial taking, destruction, or Joss in value is equal to or greater than the amount 
of the sums secured by this Security Instrument immediately before the partial taking, destruction, or loss in value, 
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security lnstrument shall be reduced 
by the amount of the Miscellaneous Proceeds multiplied by the following fraction: (a) the total amount of the sums 
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market value of the 
Property immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of 
the Property immediately before the partial taking, destruction, or loss in value is less than the amount of the sums 
secured immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise 
agree in writing, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument whether 
or not the sums are then due. 

If the Property is abandoned by Borrov.'cr, or if, after notice by Lender to Borrower that the Opposing Party (as 
defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to 
Lender within 30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellaneous 
Proceeds either to restoration or repair of the Property or to the sums secured by this Security Instrument, whether 
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or not then due. "Opposing Party" means the third party that owes Borrower Miscellaneous Proceeds or the party 
against whom Borrower has a right of action in regard to Miscellaneous Proceeds. 

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in Lender1 s 
judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the Property 
or rights under this Security Instrument. Borrower can cure such a default and, if acceleration has occurred, reinstate 
as provided in Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's 
judgment, precludes forfeiture of the Property or other material impairment of Lender's interest in the Property or 
rights under this Security Instrument. The proceeds of any award or claim for damages that are attributable to the 
impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender. 

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the 
order provided for in Section 2. 

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or 
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any 
Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest 
of Borrower. Lender shall not be required to commence proceedings against any Successor in Interest of Borrower 
or to refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security 
Instrument by reason of any demand made by the original Borrower or any Successors in Interest of Borrower. Any 
forbearance by Lender in exercising any right or remedy including, without limitation, Lender's acceptance of 
payments from third persons, entities or Successors in Interest of Borrower or in amounts less than the amount then 
due, shall not be a waiver of or preclude the exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees 
that Borrower1 s obligations and liability shall befoint and several. However, any Borrower who co-signs this Security 
Instrument but does not execute the Note (a "co-signer"): (a) is co-signing this Security Instrument only to mortgage, 
grant and convey the co~signer' s interest in the Property under the terms of this Security Instrument; (b) is not 
personally obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and any other 
Borrower can agree to extend, modify, forbear or make any accommodations with regard to the terms of this Security 
Instrument or the Note without the co-signer's consent. 

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower1 s 
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's rights 
and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations and liability 
under this Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this 
Security Instrument shall bind (except as provided in Section 20) and benefit the successors and assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's 
default, for the purpose of protecting Lender1 s interest in the Property and rights under this Security lnstrument, 
including, but not limited to, attorneys' fees, property inspection and valuation fees. In regard to any other fees, the 
absence of express authority in this Security Instrument to charge a specific fee to Borrower shall not be construed 
as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited by this Security 
Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the 
interest or other loan charges collected or to be collected in connection with the Loan exceed the permitted limits, 
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; 
and (b) any sums already collected from Borrower which exceeded permitted limits will be refunded to Borrower. 
Lender may choose to make this reft1nd by reducing the principal owed under the Note or by making a direct payment 
to Borrower. If a refund reduces principal, the reduction will be treated as a partial prepayment without any 
prepayment charge (whether or not a prepayment charge is provided for under the Note). Borrower's acceptance of 
any such refund made by direct payment to Borrower will constitute a waiver of any right of action Borrower might 
have arising out of such overcharge. 

15. l""~otices. All notices given by Borrower or Lender in connection with this Securiiy Instrument 1nusi be in 
writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have been given to 
Borrower when mailed by first class mail or when actually delivered to Borrower's notice address if sent by other 
means. Notice to any one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires 
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otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute notice 
address by notice to Lender. Borrower shall promptly notify Lender of Borrower's change of address. If Lender 
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a change of address 
through that specified procedure. There may be only one designated notice address under this Security Instrument 
at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's 
address stated herein unless Lender has designated another address by notice to Borrower. Any notice in connection 
with this Security Instrument shall not be deemed to have been given to Lender until actually received by Lender. 
If any notice required by this Security Instrument is also required under Applicable Law, the Applicable Law 
requirement will satisfy the corresponding requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by 
federal law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in 
this Security Instrument are subject to any requirements and limitations of Applicable Law. Applicable Law might 
explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be 
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security 
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this Security 
Instrument or the Note which can be given effect without the conflicting provision. 

As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding 
neuter words or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice 
versa; and (c) the word "may" gives sole discretion without any obligation to take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument. 
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in 

the Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 
interests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent 
of which is the transfer of title by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a 
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this option 
shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a 
period of not less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower 
must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of 
this period, Lender may invoke any remedies permitted by this Security Instrument without further notice or demand 
on Borrower. 

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall 
have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a) 
five days before sale of the Property pursuant to any power of sale contained in this Security Instrument; (b) such 
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or (c) entry of a 
judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums which 
then would be due under this Security Instrument and the Note as if no acceleration had occurred; (b) cures any default 
of any other covenants or agreements; (c) pays all expenses incurred in enforcing this Security Instrument, including, 
but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the 
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d) takes such 
action as Lender may reasonably require to assure that Lender's interest in the Property and rights under this Security 
Instrument, and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged. 
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following forms, 
as selected by Lender: (a) cash; (b) money order; ( c) certified check, bank check, treasurer's check or cashier's check, 
provided any such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality 
or entity; or (d) Eiectronic Funds Transfer. Upon reinstaternent by Borrower, this Security Instrurnent and obligations 
secured hereby shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall 
not apply in the case of acceleration under Section 18. 
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20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the Note 
(together with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale might 
result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments due under the Note 
and this Security Instrument and performs other mortgage loan servicing obligations under the Note, this Security 
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale 
of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change which will 
state the name and address of the new Loan Servicer, the address to which payments should be made and any other 
information RESPA requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter 
the Loan is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations 
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed 
by the Note purchaser unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual 
litigant or the member ofa class) that arises from the other party's actions pursuant to this Security Instrument or that 
alleges that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument, 
until such Borrower or Lender has notified the other party (with such notice given in compliance with the requirements 
of Section 15) of such alleged breach and afforded the other party hereto a reasonable period after the giving of such 
notice to take corrective action. If Applicable Law provides a time period which must elapse before certain action 
can be taken, that time period will be deemed to be reasonable for purposes of this paragraph. The notice of 
acceleration and opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given 
to Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective action 
provisions of this Section 20, 

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those substances 
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances: 
gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, 
materials containing asbestos or formaldehyde, and radioactive materials; (b) "Environmental Law" means federal 
laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental protection; 
(c) "Environmental Cleanup" includes any response action, remedial action, or removal action, as defined in 
Environmental Law; and (d) an "Environmental Condition" means a condition that can cause, contribute to, or 
otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances, 
or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow anyone else 
to do, anything affecting the Property (a) that is in violation of any Environmental Law, (b) which creates an 
Environmental Condition, or (c) which, due to the presence, use, or release of a Hazardous Substance, creates a 
condition that adversely affects the value of the Property. The preceding t\VO sentences shaB not apply to t.11e 
presence, use, or storage on the Property of small quantities of Hazardous Substances that are generally recognized 
to be appropriate to normal residential uses and to maintenance of the Property (including, but not limited to, 
hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other 
action by any governmentai or regulatory agency or private party involving the Property and any Hazardous Substance 
or Environmental Law of which Borrower has actual knowledge, (b) any Environmental Condition, including but not 
limited to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (c) any 
condition caused by the presence, use or release of a Hazardous Substance which adversely affects the value of the 
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any private party, that 
any removal or other remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall 
promptly take all necessary remedial actions in accordance with Environmental Law. Nothing herein shall create any 
obligation on Lender for an Environmental Cleanup. 

NON=UN!FOR..1.1 COVE.l.JANTS. Borrower and Lender further covenarit and agieC as follows: 
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following 

Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under 
Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) the default; (b) the action 
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required to cure the default; (c) a date, not less than 30 days from the date the notice is given to Borrower, by 
which the default must be cured; and (d) that failure to cure the default on or before the date specified in the 
notice may result in acceleration of the sums secured by this Security Instrument and sale of the Property. The 
notice shall further inform Borrower of the right to reinstate after acceleration and the right to bring a court 
action to assert the non~xistence of a default or any other defense of Borrower to acceleration and sale. If the 
default is not cured on or before the date specified in the notice, Lender at its option may require immediate 
payment in full of all sums secured by this Security Instrument without further demand and may invoke the 
power of sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all 
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to, reasonable 
attorneys' fees and costs of title evidence. 

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written notice of 
the occurrence of an event of default and of Lender's election to cause the Property to be sold. Trustee shall 
cause this notice to be recorded in each county in which any part of the Property is located. Lender or Trustee 
shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the other persons prescribed 
by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner prescribed by 
Applicable Law. After the time required by Applicable Law, Trustee, without demand on Borrower, shall sell 
the Property at public auction to the highest bidder at the time and place and under the terms designated in the 
notice of sale in one or more parcels and in any order Trustee determines. Trustee may postpone sale of all or 
any parcel of the Property by public announcement at the time and place of any previously scheduled sale. 
Lender or its designee may purchase the Property at any sale. 

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or 
warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth 
of the statements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all 
expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b) to all sums 
secured by this Security Instrument; and (c) any excess to the person or persons legally entitled to it. 

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request Trustee 
to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured by this 
Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the person or persons legally 
entitled to it Lender may charge such person or persons a reasonable fee for reconvey!ng the Property, but only if 
the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is permitted under 
Applicable Law. If the fee charged does not exceed the fee set by Applicable Law, the fee is conclusively presumed 
to be reasonable. 

24. Substitute Trustee. Lender, at its option, may from time to time appoint a successor trustee to any Trustee 
appointed hereunder by an instrument executed and acknowledged hy Lender and recorded in the office of the 
Recorder of the county in which the Property is located. The instrument shall contain the name of the original 
Lender, Trustee and Borrower, the book and page where this Security Instrument is recorded and the name and 
address of the successor trustee. Without conveyance of the Property, the successor trustee shaH succeed to a11 the 
title, powers and duties conferred upon the Trustee herein and by Applicable Law. This procedure for substitution 
of trustee shall govern to the exclusion of all other provisions for substitution. 

25. Statement of Obligation Fee. Lender may collect a fee not to exceed the maximum amount permitted by 
Applicable Law for furnishing the statement ofobligation as provided by Section 2943 of the Civil Code of California. 
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The undersigned Borrower requests that a copy of any Notice of Default and any Notice of Sale under this 
Security Instrument be mailed to the Borrower at the address set forth above. A copy of any Notice of Default and 
any Notice of Sale will be sent only to the address contained in this recorded request. If the Borrower's address 
changes, a new request must be recorded. 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security 
Instrument and in any Rider executed by Borrower and recorded with it. 

-------------- (Seal) 
-Borrower 

-------------- (Seal) 
-Borrower 

Witness: 

(Seal) 
-Borrower 

--------------- (Seal) 
-Borrower 

---------------(Seal) 
-Borrower 

Wimess: 
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[Space Below This Line For Acknowledgment}-------------

State of California 

County of _ __,_Q_,_\ ,_C'"'\J""QD...."""--"'----­

On ~--'-\---'-\ S-=---~O~~-'--~-

) SS. 

) 

personally appeared _ _,,S~H"'E"'L=L=E'-'Y~V,_O=Nc...=B~R~I"'N=C"-KE=N"--------------------

who proved to me 'on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), 
and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing paragraph is true 
and correct. 

WITNESS my hand and official seal. 

NOTARY SIGNATURE 

(Typed Name of Notary) 

NOTARY SEAL 
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Loan Number: .219 

PLANNED UNIT DEVELOPMENT RIDER 

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 14th day of 
JANUARY, 2 0 0 9 , and is incorporated into and shall be deemed to amend and 
supplement the Mortgage, Deed of Trust, or Security Deed (the "Security Instrument") of the same date, 
given by the undersigned (the "Borrower") to secure Borrower's Note to ~E.C<l"1, 
INC., A NEVADA CORroRATION 
(the "Lender") of the same date and covering the Property described in the Security Instrument and located 3t: 

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 95949 
[Property Address] 

The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with other 
such parcels and certain common ar.eas and facilities, as described in 

COVENANTS, CONDITIONS AND RESTRICTIONS OF RECORD 

(the "Declaration"). The Property is a part of a planned unit development known as 

THE WOLF 
[Name of Planned Unit Development] 

(the "PUD"). The Property also includes Borrower's interest in the homeowners association or equivalent 
entity owning or managing the common areas and facilities of the PUD (the "Owners Association") and the 
uses, benefits and proceeds of Borrower's interest. 

PUD COVENANTS. In addition to the covenants and agreements made in the Security Instrument, 
Borrower and Lender further covenant and agree as follows: 

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's 
Constituent Documents. The "Constituent Documents" are the (i) Declaration; (ii) articles of incorporation, 
trust instrument or any equivalent document which creates the Owners Association; and (iii) any by-laws or 
other rules or regulations of the Owners Association. Borrower shall promptly pay, when due, all dues and 
assessments imposed pursuant to the Constituent Documents. 

o. Property insurance. ;:,o 1ong as the uwners Assoc1at1on ma1nta1ns, with a generaiiy accepted 
insurance carrier, a "master" or "blanket" policy insuring the Property which is satisfactory to Lender and 
which provides insurance coverage in the amounts (including deductible levels), for the periods, and against 
loss by fire, hazards included within the term "extended coverage," and any other hazards, including, but 
not limited to, Carthquakes and floods, for which Lender requires insurance, then: (i) Lender waives the 
provision in Section 3 for the Periodic Payment to Lender of the yearly premium installments for property 
insurance on the Property; and (ii) Borrower's obligation under Section 5 to maintain property insurance 
coverage on the Property is deemed satisfied to the extent that the required coverage is provided by the 
Owners Association policy. 
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What Lender requires as a condition of this waiver can change during the term of the loan. 
Borrower shall give Lender prompt notice of any lapse in required property insurance coverage provided 

by the master or blanket policy. 
In the event of a distribution of property insurance proceeds in lieu of restoration or repair following 

a loss to the Property, or to common areas and facilities of the PUD, any proceeds payable to Borrower are 
hereby assigned and shall be paid to Lender. Lender shall apply the proceeds to the sums secured by the 
Security Instrument, whether or not then due, with the excess, if any, paid to Borrower. 

C. Public Liability Insurance. Borrower shall take such actions as may be reasonable to insure 
that the Owners Association maintains a public liability insurance policy acceptable in form, amount, and 
extent of coverage to Lender. 

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential, 
payable to Borrower in connection with any condemnation or other taking of all or any part of the Property 
or the common areas and facilities of the PUD, or for any conveyance in lieu of condemnation, are hereby 
assigned and shall be paid to Lender. Such proceeds shall be applied by Lender to the sums secured by the 
Security Instrument as provided in Section 11. 

E. lender- s Prior Consent. Borrower sha11 not, except after notice to Lender and with Lender's 
prior written consent, either partition or subdivide the Property or consent to: (i) the abandonment or 
termination of the PUD, except for abandonment or termination required by law in the case of substantial 
destruction by fire or other casualty or in the case of a taking by condemnation or eminent domain; (ii) any 
amendment to any provision of the 11 Constituent Documents" if the provision is for the express benefit of 
Lender; (iii) termination of professional management and assumption of self-management of the Owners 
Association; or (iv) any action which would have the effect of rendering the public liability insurance 
coverage maintained by the Owners Association unacceptable to Lender. 

F. Remedies. If Borrower does not pay PUD dues and assessments when due, then Lender may pay 
them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of Borrower 
secured by the Security Instrument. Unless Borrower and Lender agree to other terms of payment, these 
amounts shall bear interest from the date of disbursement at the Note rate and shall be payable, with interest, 
upon notice from Lender to Borrower requesting payment. 
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BY SIGNING BELOW, Borrower ~ccepts and agrees to the terms and covenants contained in this PUD 
Rider. 

SHELLEY VON BRINCKEN 
(Seal) 

-Borrower 

-------------(Seal) 
-Borrower 

-----------~ (Seal) 
-Borrower 

MULTISTATE PUD RIDER-Single Family 
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 

(Seal) 
-Borrower 

------------~(Seal) 
-Borrower 

(Seal) 
-Borrower 
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Basis For Claim 441 Page 11

RECORDH..JG REQUESTED BY: 

Old Republic Default Mana~1ement Services 

WHEN RECORDED MAIL TO: 
ETS Services, LLC 
2255 North Ontar io Street, Suite 40{} 
Burbank, California 91504-3120 

TS No. : GM-242742-C Loan No.:~5~ 
NOTiCE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF i RUST 

IMPORTANT NOTICE 
IF YOUR PROPERTY lS IN FORECLOSURE BECAUSE YOU ARE BEHIND iN 
YOUR PAYMENTS IT MAY BE SOLD WITHOUT ANY COURT Jl.CTION, 
and you may have the legal right to bring your account in good standing by paying all of your past 
due payments plus permitted costs and expenses within the time permitted by law for reinstatement 
of your account, which is normally five business days prior to ihe date set for the sale of your 
property. No sale date may be set unt i! three months from the date this notice of default may be 
recorded {which date of recordation appears on this notice) 

This amount is SS,958.63 as of 4/27/2010, and will increase until your account becomes current. 
While your property is in foreclosure, you still must pay other obligations (such as insurance and 
taxes) required by your note and deed of trust or mortgage. If you fail to make future payments on 
the loan, pay taxes on the property, provide insurance on the property. or pay other obligations as 
required in the note and deed cf trust or mortgage, 1he beneficiary or mortgagee may insist that you 
do so in order to reinstate your acccunt in good standing. In addition, i:he beneficiary or mortgagee 
may require as a condition of reinstat.ement that you provide reliable \Witten evidence that you paid all 
senior Hens, property taxes, and hazard insurance premiums. 

Upon your written request, the beneficiary or mortgagee will give you a written itemization of th•9 
entire amount you must pay. You may not have to pay the entire unpaid portion of your account, 
even though ful l payment was demanded, but you must pay all amounts in default at the time 
payment is made. However, you and your beneficiary or mortgagee may mutually agree in writin~J 
prior to the time the notice:of sale is posted (which may not be earl ier than the three month period 
stated above) to, among other things. ('I) provide additional time in which to cure the default by 
transfer of the properly or otherwise; or (2) establish a schedule of payments in order to cure your 
default; or both (1) and (2) . 

Following the expiration of the time period referred to in the first paragraph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement betvveen you and your creditor 
permits a tonger period, you have only the iegal right to stop the sale of your property by paying the 
entire amount demanded by your creditor. To find out the amount you mus: pay, or to arrange for 
payment to stop the foreclosure, or if your property is in foreclosure for any other reason, contact, 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 
CIO ETS Servict?s, LLC 
2255 North Ontario Street, Suite 400 
Burbank, Californ ia 91504-3120 
(818) 260-1600 phone 

~113 s:s1 1411 2 169 ~~~9 
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.1 

RECORDING REQUESTED BY: 
Executive Trustee Services, LLC dba ETS Services, LLC 

AND WHEN RECORDED MAIL TO: 
GMAC MORTGAGE, LLC FKA 
GMAC MORTGAGE CORPORATION 
1100 VIRGINIA DRIVE 
FORT WASHINGTON, PA 19034 

Forward Tax Statements to 
the address given above 

TS# GM-242742-C 
LOAN#~759 
TITLE ORDER# 33-80132897 

COPY of Document Recorded 
at 

-- . 

Nevada 

2010-0021600 

County Recorder 

09/10/2010 

has not been compared with original. 

Original will be returned when process 

has been completed. ..... I 
'--~~~~~~~~~~~~~~~~~~·-J 

Fee: 20.00 DTT: 0.00 Total 20.00 

SPACE ABOVE LINE FOR RECORDER'S USE 

INVESTOR#: 0000000000000 

TRUSTEE'S DEED UPON SALE 

APN 55-060-68-000 TRANSFER TAX: $00.00 
"THIS TRANSACTION IS EXEMPT FROM THE REQUIREMENTS OF THE REVENUE AND TAXATION CODE, SECTION 480.3H 
The Grantee Herein Was The Foreclosing Beneficiary. 
The Amount Of The Unpaid Debt was $235,204.06 
The Amount Paid By The Grantee Was $186,940.72 
Said Property Is In The City Of GRASS VALLEY, County of Nevada 

Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee, (whereas so designated in the Deed of Trust 
hereunder 
more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to 

FEDERAL NATIONAL MORTGAGE ASSOCIATION 

(herein called Grantee) but without covenant or warranty, expressed or implied, arr right title and interest conveyed 
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Nevada, State of 
California, described as follows: 

See e)(hibit "A" attached hereto and made a part hereof 

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by SHELLEY VON 
BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTYas Trustor, dated 1/1412009 of the 
Official Records in the office of the Recorder of Nevada, California under the authority and powers vested in the Trustee 
designated in the Deed of Trust or as the duly appointed Trustee, default having occurred under the Deed of Trust 
pursuant to the Notice of Default and Election to Sell under the Deed of Trust recorded on 1/23/2009 , instrument number 
2009-0001231-00 {or Book, Page) 
of Official records. Trustee having complied with arr applicable statutory requirements of the State of California and 
performed all duties required by the Deed of Trust including sending a Notice of Default and Election to Sell within ten days 
after its recording and a Notice of Sale at least twenty days prior to the Sale Date by certified mail, postage pre-paid to 
each person entitled to notice in compliance with California Civil Code 2924b. · 

[Page 1 of 2] 
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GM-242742-C 

EXHIBIT "A" 

' 
THE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF 
NEV ADA, UNJNCORPORATED AREA, AND IS DESCRIBED AS FOLLOWS: 

LOT I, AS SHOWN UPON THE FINAL MAP NO. 00-002, "THE WOLF", AS FILED IN THE 
OFFJCE OF THE RECORDER OF THE COUNTY OF NEVADA ON MAY 6, 2008, IN BOOK 8 OF 
SUBDIVISION MAPS, AT PAGE 178. 
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TRUSTEE'S DEED UPON SALE 

Trustee's Deed 
T.S.# GM-242742-C 
Loan#- 7759 
Title Order# 33-80132897 

All requirements per California Statutes regarding the mailing, personal delivery and publication of copies 
of Notice of Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting 
of copies of Notice of Trustee's Sale have been complied with. Trustee, in compliance with said Notice of 
Trustee's sale and in exercise of its powers under said Deed of Trust sold said real property at public auction 
on 8/31/2010. Grantee, being the highest bidder at said sale became the purchaser of said property 
for the amount bid, being $186,940.72, in lawful money of the United States, in pro per, receipt there 
of is hereby acknowledged in full/partial satisfaction of the debt secured by said Deed of Trust. 

In witness thereof, Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee, has this day, caused its 
name 
to be hereunto affixed by its officer thereunto duly authorized by its corporation by-laws 

Date: 9/3/2010 
Executive Trustee Services, LLC dba ETS Services, 

LLC 

n Gowen, Limited Sig7ng Officer 

State of California } S.S. 
County of Los Angeles } 
On 9/3/2010 before me, Sally Beltran Notary Public, personally appeared Kathleen Gowen who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by hisl1ler/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

I certify under penalty of perjury under the laws of the State of California that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature Lli-------(Seal) 

[Page 2 of 2] 
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BOE-502-A (FRONl) REV. 8 (10-05) GM-242742-C 
PRELIMINARY CHANGE OF OWNERSHIP REPORT 

[To be completed by transferee (buyer) prior to transfer of subject property in accordance with section 480.3 of the 
Revenue and Taxation Code.) A Preliminary Change of Ownership Report must be filed with each conveyance in the 
County Recorder's office for the county where the property is located; this particular form may be used in all 58 counties 
of California. 

THIS REPORT IS NOT A PUBLIC DOCUMENT 

SELLER/TRANSFEROR: FEDERAL NATIONAL MORTGAGE ASSOCIATION 

BUYER!TRANSFEREE: FEDERAL NATIONAL MORTGAGE ASSOCIATION 
ASSESSOR'S PARCEL NUMBER(S): 55-060-68-000 
PROPERTY ADDRESS OR LOCATION: 14738 WOLF ROAD, GRASS VALLEY, CA 95949 
MAIL TAX INFORMATION TO: Name FEDERAL NATIONAL MORTGAGE ASSOCIATION 

Address C/O EXECUTIVE TRUSTEE SERVICES, 2255 NORTH 
ONTARIO STREET, SUITE 400, BURBANK, CA 91504 
Phone Number (8 a.m-5 p.m .) (818) 260-1600 

FOR RECORDER'S USE ONLY 

NOTICE: A lien for property taxes applies to your property on January 1 of each year for the taxes owing in the following fiscal year. July 1 through 
June 30. One-half of these taxes is due November 1, and one-half is due February 1. The first installment becomes delinquent on December 10, and 
the second installment becomes delinquent on April 10. One tax bill is mailed before November 1 to the owner of record. You may be responsible 
for the current or upcoming property taxes even if you do not receive the tax bill. 

The property which you acquired may be subject to a supplemental assessment in an amount to be determined by the Nevada Assessor. For 
further information on your supplemental roll obligation, please call the Nevada Assessor at 

PART I: TRANSFER INFORMATION (please answer aU questions) 
YES NO 

O IBI A. Is this transfer solely between husband and wife (addition of a spouse. death of a spouse, divorce settlement, etc)? 
O IBI B. Is this transaction only a correction of the name(s) of the person(s) holding title to the property (for example, a name change upon 

marriage)? Please explain----------- ----------------- - ---
0 IBI C. Is this document recorded to create, terminate, or reconvey a lender's interest in the property? 
0 !Bl D. Is this transaction recorded only as a requirement for financing purposes or to create, terminate, or reconvey a security interest (e.g., 

cosigner)? Please explain--------------------------------
0 !Bl E. Is this document recorded to substitute a trustee of a trust, mortgage, or other similar document? 
D !Bl F. Did this transfer result in the creation of a joint tenancy in which the seller (transferor) remains as one of the joint tenants? 
D !Bl G. Does this transfer return property to the person who created the joint tenancy (original transferor)? 

H. Is this a transfer of property: 
D !Bl 1. to a revocable trust that may be revoked by the transferor and is for the benefit of the D transferor D transferor's spouse? 
D IBI 2. to a trusts that may be revoked by the Creator/Granter who is also a joint tenant, and which names the other joint tenant(s) as 

beneficiaries when the Creator/Granter dies? 
D Im 3. to an irrevocable trust for the benefit of the Creator/Grantor and/or Grantor's spouse? 
D !Bl 4. to an irrevocable trust from which the property reverts to the Creator/Grantor within 12 years? 
O !Bl I. If this property is subject to a lease, is the remaining lease term 35 years or more induding written options? 

D IBI "J. Is this a transfer between 0 parent(s) and child(ren)? Dor from grandparent(s} to grandchild(ren)? 
O !Bl •K. Is this transaction to replace a principal residence by a person 55 years of age or older? 

W ithin the same county? D Yes 0 No 
O IBI •L. Is this transaction to replace a principal residence by a person who is severely disabled as defined by Revenue and Taxation Code 

section 69.5? Within the same county? 0 Yes 0 No 
D IE! M. Is this transfer solely between domestic partners currently registered with the California Secretary of State? 

•rt you checked yes to J , Kor L, you may qualify for a property tax reassessment exclusion, which may result in lower taxes on your property. If you do 
not file a claim, your property will be reassessed. 
Please provide any other information that will help the Assessor to understand the nature of the transfer. 
If the conveying document constitutes and exclusion from a change in ownership as defined in section 62 of the Revenue and Taxation Code for any 
reason other than those listed above, set forth the specific exclusions claimed: ----- -------- - - - - -

Please answer all questions in each section. If a question does not apply, Indicate with "NIA." Sign and date at bottom of second page. 

PART II: OTHER TRANSFER INFORMATION 
A. Date of transfer if other than recording date: 8/3112010 
B. Type of transfer (please 'check appropriate box): 

c. 

0 Purchase Im Foreclosure D Gift D Trade or Exchange D Merger, Stock, or Partnership Acquisition 

0 Contract of Sale - Date of Contract---- ---- - -----

0 Inheritance - Date of Death D Other (please explain):--------------------
D Creation of Lease D Assignment of a Lease D Termination of a Lease D Sale/Leaseback 
DDateleasebegan _________________ __ ~ 

0 Original term in years (including written options)------ ------------------- --------
0 Remaining term in years (including written options) _____________________ __________ _ 

Monthly Payment _________ ________ Remaining Term--------- -----------

Was only a partial interest in the property transferred? 0 Yes IBJ No 
If yes. indicate the percentage transferred %. 
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I BOE·502-A (SACK) REV. 8 (10-05) 

Please answer, to the best of your knowledge, all applicable questions, then sign and date. If a question does not apply, indicate with "NIA.· 

PART Ill: PURCHASE PRICE AND TERMS OF SALE 
------'-----------~--.,-,,---------A . CASH DOWN PAYMENT OR value of trade or exchange (excluding closing costs) Amount$-------

B. FIRST DEED OF TRUST@ % interest for ___ years. Pymts./Mo. = $ ____ (Prin. & Int. only) Amount$ _____ _ 
D FHA Discount Points) D Fixed Rate D New loan 
D Conventional D Variable Rate D Assumed existing loan balance 
D VA Discount Points) D All Inclusive D.T.($ D Bank or savings & loan 

Wrapped) 
D Cal-Vet D Loan carried by seller D Finance company 

Due Date--------- Amount$ _____ _ 
PymtsJMo. = $ ____ (Prin. & Int. only) Amount$------

0 Newloan 

Balloon payment 0 Yes O No 
C. SECOND DEED OF TRUST@ ____ % interest for __ years. 

D Bank or savings & loan D Fixed Rate 
D Loan carried by seller D Variable Rate D Assumed existing loan balance 
Balloon payment D Yes 0 No Due Date--------- Amount$ _____ _ 

D. OTHER FINANCING: Is other financing involved not covered in (b) or (c) above? D Yes D No Amount$ _____ _ 
Type @ % interest for __ years. Pymts./Mo. = $ ____ (Prin. & Int. only) 
D Bank or savings & loan D Flxoo Rate D New loan 
D Loan carrioo by seller Cl Variable Rate D Assumed existing loan balance 
Balloon payment D Yes D No Due Date Amount$ _____ _ 

E. WAS AN IMPROVEMENT BOND ASSUMED BY THE BUYER 0 Yes 0 No Outstanding Balance: Amount$------

F. TOTAL PURCHASE PRICE (or acquisition price, if traded or exchanged, include real estate commission if paid) I 
TOTAL ITEMS A THROUGH E L.-$..,.....,.-------.......J 

G. PROPERTY PURCHASED 0 Through a broker 0 Direct from seller D From a family member 0 Other (please explain) .. ·_-------

If purchased through a broker, provide broker's name and phone number:-----------------------------­

Please explain special terms, seller concessions. or financing and any other information that would help the Asse5sor understand the purchase price and terms 
of sale: 

PART IV: PROPERTY INFORMATION 
--------------------------~ 

A. TYPE OF PROPERTY TRANSFERRED: 
l!l Single-family residence 0 Agricultural 0 Timeshare 
D Multiple-family residence (no. of units: --------- 0 Co-op/Own-your-own D Manufactured home 
0 Commercial/Industrial D Condominium 0 Unimprovoo lot 
D Other (Description: i.e., timber, mineral, water rights, etc.---------------------) 

B. IS THIS PROPERTY INTENDED AS YOUR PRINCIPAL RESIDENCE? 0 Yes I!! No 
If yes, enter date of occupancy I . 20 ___ or intended occupancy , 20 __ _ 

(month) (day) (year) (month) (day) (ye81) 

C. IS PERSONAL PROPERTY INCLUDED IN PURCHASE PRICE (i.e .• furniture, farm equipment, machinery, etc.) 
(other than a manufadured home subjed to local property tax)? D Yes l!l No 
If yes, enter the value of the personal property included in the purchase price $ (Attach itemized list of personal property.) 

D. IS A MANUFACTURED HOME INCLUDED IN PURCHASE PRICE? 0 Yes l!lNo 
If yes, how much of the purchase price is allocated to the manufactured home?$------------------------­
Is the manufactured home subject to local property tax? 0 Yes 0 No What is the decal number?-----------------

E. DGES THE PROPERTY PRODUCE INCOME? 0 Yes IBl No · If yes, is the income from: 
O Lease/Rent DContract 0 Mineral rights 0 Other (please explain):--------------------

F. WHAT WAS THE CONDITION OF THE PROPERTY ATTHE TIME OF SALE? 
D Good O Average D Fair 0 Poor 
Please explain the physical condition of the property and provide any other information (such as restrictions, etc.) that would assist the Assessor in 
determining the value of the property: 

CERTIFICAT;..:1-=0.:..N:__ ________ __________ _ 
OWNERSHIP TYPE 
Proprietorship 
Partnership 
Corporation 

(0) 
D 
D 
0 
0 

I certify that the foregoing Is true, correct and complete to the best of my knoivfedge and belief. 

Other 
NAME OF NEW OWNER/CORPORA TE OFFICER 

CANDY HERZOG 
SIGNA T\JRE Of' N ORPORA TE CFFICER 

NAM!; OF ENTITY (typed or printed) 

EXECUTIVE TRUSTEE SERVICES 

ADDRESS (typed o r printed) 2255 North Ontario Street, Suite 400 
Burbank California 91504-3120 

This declaration Is binding on each and every co-owner and/or partner. 

E·MAIL ADDRESS (optJona~ 

TIT\.E 

Limited Signing Officer 
DATE 

FEDER.AL EMPLOYER ID NUMBER 

943 
DATE 

8/31/2010 
(NOTE: The Assessor may c ontact you for additional Information.I 

Ir a document evidencing a change of ownership Is presented to Ille rwcorder for rocordatlon without the concurrent tiling of a preliminary 
change of ownership report, the rocorder may charge an additional recording lee of twenty dollars ($20), 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Defendants, acting in concert and collusion with others, induced Petitioner to enter 

into a predatory loan agreement with Defendant. 

Defendants committed numerous acts of fraud against Petitioner in furtherance of a 

carefully crafted scheme intended to defraud Petitioner. 

Defendants failed to make proper notices to Petitioner that would have given 

Petitioner warning of the types of tactics used by Defendants to defraud Petitioner. 

Defendants charged false fees to Petitioner at settlement. 

Defendants used the above referenced false fees to compensate agents of Petitioner 

in order to induce said agents to breach their fiduciary duty to Petitioner. 

Defendant's attorney caused to be initiated collection procedures, knowing said 

collection procedures in the instant action were frivolous as lender is estopped 

from collection procedures, under authority of Uniform Commercial Code 3-501, 

subsequent to the request by Petitioner for the production of the original 

promissory note alleged to create a debt. 

IN BRIEF 

(Non-factual Statement of Posture and Position) 

It is not the intent of Petitioner to indict the entire industry. It is just that 

Plaintiff will be making a number of allegations that, outside the context of 

the current condition of the real estate industry, may seem somewhat 

outrageous and counter-intuitive. 
22 

When Petitioner accuses ordinary individuals of acting in concert and 
23 

collusion with an ongoing criminal conspiracy, it tends to trigger an 
24 

incredulous response as it is unreasonable to consider that all Agents, loan 
25 

agents, appraisers, and other ordinary people, just doing what they have been 
26 

trained to do, are out to swindle the poor unsuspecting borrower. 
27 

28 

Original Petition - 2 
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Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 3 of 31

1 The facts Petitioner is prepared to prove are that Petitioner has been harmed 

2 by fraud committed by people acting in concert and collusion, one with the 

3 other. Petitioner has no reason to believe that the Agent, loan officer, 

4 appraiser, and others were consciously aware that what they were doing was 

5 part of an ongoing criminal conspiracy, only that it was, and they, at the very 

6 least, kept themselves negligently uninformed of the wrongs they were 

7 perpetrating. Petitioner maintains the real culprit is the system itself, 

8 

9 

10 

11 

12 

13 

including the courts, for failure to strictly enforce the consumer protection 

laws. 

CAREFULLY CRAFTED CRIMINAL CONNIVANCE 

(General State of the Real Estate Industry) 

THE BEST OF INTENTIONS 

14 Prior to the 1980's and 1990's ample government protections were in place to 

15 protect consumers and the lending industry from precisely the disaster we 

16 now experience. During President Clinton's administration, under the guise 

17 of making housing available to the poor, primary protections were relaxed 

18 which had the effect of releasing the unscrupulous on the unwary. 

19 Prior to deregulation in the 1980's. lenders created loans for which they held 

20 

21 

and assumed the risk. Consequently. Americans were engaged in safe and 

stable home mortgages. With the protections removed, the unscrupulous 

22 lenders swooped in and, instead of making loans available to the poor, used 

23 the opportunity to convince the unsophisticated American public to do 

24 

25 

26 

something that had been traditionally taboo; home buyers were convinced to 

speculate with their homes, their most important investment. 

MORTGAGECLOSE.COM INC. , Ameriquest, Countrywide, and many 

27 others swooped in and convinced Americans to sell their homes, get out of 

2 8 their safe mortgage agreements, and speculate with the equity they had gained 

Original Petition - 3 
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Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 4 of 31

1 by purchasing homes they could not afford. Lenders created loans intended 

2 to fail as, under the newly crafted system, the Lender profited more from a 

3 mortgage default than from a stable loan. 

4 Companies cropped up who called themselves banks when, in fact, they were 

5 only either subsidiaries of banks, or unaffiliated companies that were 

6 operated for the purpose of creating and selling promissory notes. As will be 

7 demonstrated, these companies then profited from the failure of the 

0 underlying loans. 

9 HOW IT WORKS 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Briefly, how it works is this, the Lender would secure a large loan from a 

large bank, convert that loan into 20 and 30 year mortgages and then sell the 

promise to pay to an investor. 

People would set up mortgage companies buy securing a large loan from one 

of the major banks, then convert that loan into 20 and 30 year mortgages. In 

order to accomplish this an Agent would contract with a seller to find a buyer, 

bring both seller and buyer to a lender who would secure the title from the 

seller using the borrowed bank funds for that pm:pose. and then trade the title 

to the buyer in exchange for a promissory note. 
19 

20 
The lender then creates a 20 or 30 year mortgage with money the lender must 

repay within 6 months. As soon as the closing is consummated, the 
21 

promissory note is sold to an investor pool. 
22 

Using the instant case as an example, a 220,000.00 note at 5.9140% interest 
23 

24 
over 30 years will produce $180,455.33 The lender can then offer to the 

investor the security instrument (promissory note) at say 50% ofit's future 
25 

value. The investor will, over the life of the note, less approximately 3.00% 
26 

servicing fees, realize $233,152.81 . The lender can then pay back the bank 
27 

28 

Original Petition - 4 
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Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 5 of 31

1 and retain a handsome profit in the amount of $27,574.64. The lender, 

2 however, is not done with the deal. 

3 The lender signed over the promissory note to the investor at the time of the 

4 trade, but did not sign over the lien document (mortgage or deed of trust). 

s The State of Kansas Supreme Court addressed this issue and stated that such 

6 a transaction was certainly legal. However, it created a fatal flaw as the 

7 holder of the lien document, at time of sale of the security instrument, 

s received consideration in excess of the lien amount. Since the lien holder 

9 received consideration, he could not be harmed. Therefore the lien became 

10 an unenforceable document. 

11 This begs the question: if keeping the lien would render it void, why would 

12 the lender not simply transfer the lien with the promissory note? The reason 

13 is because the lender will hold the lien for three years, file an Internal 

14 Revenue Service Form 1099a, claim the full amount of the lien as abandoned 

1s funds, and deduct the full amount from the lender's tax liability. The lender, 

16 by this maneuver, gets consideration a second time. And still the lender is not 

1 7 done profiting from the deal. 

19 After sale of the promissory note, the lender remains as the servicer for the 

19 investor. The lender will receive 3% of each payment the lender collects and 

20 renders to the investor pool. However, if the payment is late, the lender is 

21 allowed to assess an extra 5% and keep that amount. Also, if the loan 

22 defaults, the lender stands to gain thousands for handling the foreclosure. 

23 The lender stands to profit more from a note that is overly expensive, than 

24 from a good stable loan. And where, you may ask, does all this profit come 

2s from? It comes from the equity the borrower had built up in the home. And 

2 6 still the lender is not finished profiting from the deal. 

27 Another nail was driven in the American financial coffin when on the last day 

28 Congress was in session in 2000 when restrictions that had been in place 

Original Petition - 5 
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Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 6 of 31

1 since the economic collapse of 1907 were removed. Until 1907 investors 

2 were allowed to bet on stocks without actually buying them. This unbridled 

3 speculation led directly to an economic collapse. As a result the legislature 

4 banned the practice. until the year 2000. In 2000 the unscrupulous lenders 

5 got their way on the last day of the congressional session. Congress removed 

6 the restriction banning derivatives and again allowed the practice, this time 

1 taking only 8 years to crash the stock market. This practice allowed the 

8 lender to profit further from the loan by betting on the failure of the security 

9 instrument he had just sold to the unwarv investor, thus furthering the 

10 purpose of the lender to profit from both the borrower (consumer) and the 

11 investor. 

12 The failure of so many loans recently resulted in a seven hundred and fifty 

13 billion dollar bailout at the expense of the taxpayer. The unsuspecting 

14 consumer was lulled into accepting the pronouncements of the lenders, 

15 appraisers, underwriters, and trustees as all were acting under the guise of 

16 government regulation and, therefore, the borrower had reason to expect good 

11 and fair dealings from all. Unfortunately, the regulations in place to protect 

18 the consumer from just this kind of abuse were simply being ignored. 

19 The loan origination fee from the HUD 1 settlement statement is the finder's 

20 fee paid for the referral of the client to the lender by a person acting as an 

21 agent for the borrower. Hereinafter, the person or entity who receives any 

22 portion of the yield spread premium, or a commission of any kind consequent 

2 3 to securing the loan agreement through from the borrower will be referred to 

24 as "Agent." The fee, authorized by the consumer protection law is restricted 

25 to 1 % of the principal of the note. It was intended that the Agent, when 

26 seeking out a lender for the borrower, would seek the best deal for his client 

27 rather than who would pay him the most. That was the intent, but not the 

28 reality. The reality is that Agents never come away from the table with less 

Original Petition - 6 
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Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 7 of 31

i than 2% or 3% of the principal. This is accomplished by undisclosed fees to 

2 the Agent in order to induce the Agent to breach his fiduciary duty to the 

3 borrower and convince the borrower to accept a more expensive loan product 

4 than the borrower qualifies for. This will generate more profits for the lender 

s and, consequently, for the Agent. 

6 It is a common practice for lenders to coerce appraisers to give a higher 

7 appraisal than is the fair market price. This allows the lender to increase the 

a cost of the loan product and give the impression that the borrower is justified 

9 in making the purchase. 

i o The lender then charges the borrower an underwriting fee in order to 

11 convince the borrower that someone with knowledge has gone over the 

12 conditions of the note and certified that they meet all legal criteria. The 

13 trustee, at closing, participates actively in the deception of the borrower by 

14 placing undue stress on the borrower to sign the large stack of paperwork 

ls without reading it. The trustee is, after all, to be trusted and has been paid to 

16 insure the transaction. This trust is systematically violated for the purpose of 

i 7 taking unfair advantage of the borrower. The entire loan process is a 

18 carefully crafted contrive connivance designed and intended to induce the 

19 unsophisticated borrower into accepting a loan product that is beyond the 

20 borrowers means to repay. With all this, it should be a surprise to no one that 

21 this country is having a real estate crisis. 

22 PETITIONER WILL PROVE THE FOLLOWING 

23 Petitioner is prepared to prove, by a preponderance of evidence that: 
24 • Lender has no legal standing to bring collection or foreclosure claims 

2 s against the property; 

26 
• Lender is not a real party in interest in any contract which can claim a 

27 

collateral interest in the property; 
28 

Original Petition - 7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

• even if Lender were to prove up a contract to which Lender had 

standing to enforce against Petitioner, no valid lien exists which would 

give Lender a claim against the property; 

• even if Lender were to prove up a contract to which Lender had 

standing to enforce against Petitioner, said contract was fraudulent in 

its creation as endorsement was secured by acts of negligence, common 

law fraud, fraud by non-disclosure, fraud in the inducement, fraud in 

the execution, usury, and breaches of contractual and fiduciary 

obligations by Mortgagee or "Trustee" on the Deed of Trust, 

"Mortgage Agents," "Loan Originators," "Loan Seller," "Mortgage 

Aggregator," "Trustee of Pooled Assets," "Trustee or officers of 

Structured Investment Vehicle," "Investment Banker," "Trustee of 

Special Purpose Vehicle/Issuer of Certificates of 'Asset-Backed 

Certificates,"' "Seller of 'Asset-Backed' Certificates (shares or bonds)," 

"Special Servicer" and Trustee, respectively, of certain mortgage loans 

pooled together in a trust fund; 

• Defendants have concocted a carefully crafted conmvance wherein 

Lender conspired with Agents, et al, to strip Petitioner of Petitioner's 

equity in the property by inducing Plaintiff to enter into a predatory 

loan inflated loan product; 

23 • Lender received unjust enrichment m the amount of 5% of each 

24 payment made late to Lender while Lender and Lender's assigns acted 

25 as servicer of the note; 

26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• Lender and Lender's assigns, who acted as seivicer in place of Lender, 

profited by handling the foreclosure process on a contract Lender 

designed to have a high probability of default; 

• Lender intended to defraud Investor by converting the promissory note 

into a security instrument and selling same to Investor; 

• Lender intended to defraud Investor and the taxpayers of the United 

States by withholding the lien document from the sale of the 

promissory note in order that Lender could then hold the lien for three 

years, then prepare and file Internal Revenue Form 1099a and falsely 

claim the full lien amount as abandoned funds and deduct same from 

Lender's income tax obligation; 

• Lender defrauded backers of derivatives by betting on the failure of the 

promissory note the lender designed to default; 

• participant Defendants, et al, in the securitization scheme described 

herein have devised business plans to reap millions of dollars in profits 

at the expense of Petitioner and others similarly situated. 

PETITIONER SEEKS REMEDY 

In addition to seeking compensatory, consequential and other damages, 
21 

Petitioner seeks declaratory relief as to what (if any) party, entity or 
22 

individual or group thereof is the owner of the promissory note executed at 
23 

the time of the loan closing, and whether the Deed of Trust (Mortgage) 
24 

secures any obligation of the Petitioner, and a Mandatory Injunction requiring 
25 

re-conveyance of the subject property to the Petitioner or, in the alternative a 
26 

Final Judgment granting Petitioner Quiet Title in the subject property. 
27 

28 
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1 
PETITIONER HAS BEEN HARMED 

2 Petitioner has suffered significant harm and detriment as a result of the actions of 
3 Defendants. 
4 

5 

6 

7 

8 

Such harm and detriment includes economic and non-economic damages, and 

injuries to Petitioner's mental and emotional health and strength, all to be shown 

according to proof at trial. 

In addition, Petitioner will suffer grievous and irreparable further harm and 

9 detriment unless the equitable relief requested herein is granted. 

10 STATEMENT OF CLAIM 

11 DEFENDANTS LACK STANDING 

12 No evidence of Contractual Obligation 
13 

Defendants claim a controversy based on a contractual violation by Petitioner bu 
14 

have failed to produce said contract. Even if Defendants produced evidence of th 
15 

16 
existence of said contract in the form of an allegedly accurate photocopy of sai 

17 
document, a copy is only hearsay evidence that a contract actually existed at on 

18 
point in time. A copy, considering the present state of technology, could be easil 

19 altered. As Lender only created one original and that original was left in th 

20 custody of Lender, it was imperative that Lender protect said instrument. 

21 In as much as the Lender is required to present the original on demand o 
22 Petitioner, there can be no presumption of regularity when the original is not s 
23 produced. In as much as Lender has refused Petitioner's request of the chain o 
24 

custody of the security instrument in question by refusing to identify all curren 
25 

and past real parties in interest, there is no way to follow said chain of custody t 
26 

insure, by verified testimony, that no alterations to the original provisions in th 
27 

contract have been made. Therefore, the alleged copy of the original is onl 
28 

Original Petition - 10 

13-01436-mg    Doc 24-7    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit F to
 Priore Declaration    Pg 11 of 32



Case 2:10-cv-02153-JAM-KJN   Document 1   Filed 08/11/10   Page 11 of 31

1 

2 

3 

4 

5 

6 

hearsay evidence that an original document at one time existed. Petitione 

maintains that, absent production of admissible evidence of a contractua 

obligation on the part of Petitioner, Defendants are without standing to invoke th 

subject matter jurisdiction of the court. 

No Proper Evidence of Agency 

Defendants claim agency to represent the principal in a contractual agreemen 
7 

8 

9 

involving Petitioner, however, Defendants have failed to provide any evidence o 

said agency other than a pronouncement that agency has been assigned by som 

10 
person, the true identity and capacity of whom has not been established 

11 Defendants can hardly claim to be agents of a principal then refuse to identify sai 

12 principal. All claims of agency are made from the mouth of the agent with n 

13 attempt to provide admissible evidence from the principal. 

14 Absent proof of agency, Defendants lack standing to invoke the subject matte 
15 

jurisdiction of the court. 
16 

17 
Special Purpose Vehicle 

18 Since the entity now claiming agency to represent the holder of the securi 

19 instrument is not the original lender, Petitioner has reason to believe that th 

20 promissory note, upon consummation of the contract, was converted to a securi 
21 

22 

23 

24 

25 

26 

27 

28 

and sold into a special purpose vehicle and now resides in a Real Estate Mortgag 

Investment Conduit (REMIC) as defined by the Internal Revenue Code and a 

such, cannot 

transaction. 

be removed from the REMIC as such would be a prohibite 

If the mortgage was part of a special purpose vehicle and w 

consideration of foreclosure, the real party in interest woul 

necessarily be the trustee of the special purpose vehicle. Nothing in the pleading 

of Defendants indicates the existence of a special purpose vehicle, and the lack of 

removed on 
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1 
proper chain of custody documentation gives Petitioner cause to believe defendan 

2 is not the proper agent of the real party in interest. 

3 CRIMINAL CONSPIRACY AND THEFT 
4 

Defendants, by and through Defendant's Agents, conspired with other Defendants, 
5 

et al, toward a criminal conspiracy to defraud Petitioner. Said conspiracy but are 
6 

not limited to acts of negligence, breach of fiduciary duty, common law fraud, 
7 

fraud by non-disclosure, and tortuous acts of conspiracy and theft, to include but 
8 

not limited to, the assessment of improper fees to Petitioner by Lender, which were 
9 

then used to fund the improper payment of commission fees to Agent in order to 
10 

induce Agent to violate Agent's fiduciary duty to Petitioner. 
11 

12 AGENT PRACTICED UP-SELLING 

13 By and through the above alleged conspiracy, Agent practiced up-selling to 
14 Petitioner. In so doing, Agent violated the trust relationship actively cultivated by 
15 Agent and supported by fact that Agent was licensed by the state. Agent further 
16 defrauded Petitioner by failing to disclose Agent's conspiratorial relationship to 
17 Lender, Agent violated Agent's fiduciary duty to Petitioner and the duty to 
18 provide fair and honest services, through a series of carefully crafted connivances, 
19 wherein Agent proactively made knowingly false and misleading statements of 
20 alleged fact to Petitioner, and by giving partial disclosure of facts intended to 
21 directly mislead Petitioner for the purpose of inducing Petitioner to make decisions 
22 concerning the acceptance of a loan product offered by the Lender. Said loan 
23 product was more expensive than Petitioner could legally afford. Agent acted with 
24 full knowledge that Petitioner would have made a different decision had Agent 
25 given complete disclosure. 
26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

FRAUDULENT INDUCEMENT 

Lender maliciously induced Petitioner to accept a loan product, Lender knew, or 

should have known, Petitioner could not afford in order to unjustly enrich Lender. 

EXTRA PROFIT ON SALE OF PREDATORY LOAN PRODUCT 

Said more expensive loan product was calculated to produce a higher return when 

sold as a security to an investor who was already waiting to purchase the loan as 

soon as it could be consummated. 

Extra Commission for Late Payments 

Lender acted with deliberate malice in order to induce Petitioner to enter into a 
11 

loan agreement that Lender intended Petitioner would have difficulty paying. The 
12 

industry standard payment to the servicer for servicing a mortgage note is 3 % of 
13 

the amount collected. However, if the borrower is late on payments, a 5% late fee 
14 

is added and this fee is retained by the servicer. Thereby, the Lender stands to 
15 

receive more than double the regular commission on collections if the borrower 
16 

pays late. 
17 

Extra Income for Handling Foreclosure 
18 

19 Lender acted with deliberate malice in order to induce petitioner to enter into a 

20 loan agreement on which Lender intended petitioner to default. In case of default, 

21 the Lender, acting as servicer, receives considerable funds for handling and 

22 executing the foreclosure process. 

23 Credit Default Swap Gambling 
24 

Lender, after deliberately creating a loan intended to default is now in a position to 
25 

bet on credit default swap, commonly referred to as a derivative as addressed more 
26 

27 
fully below. Since Lender designed the loan to fail, betting on said failure is 

28 
essentially a sure thing. 
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1 

2 

3 

4 

5 

6 

7 

LENDER ATTEMPTING TO FRAUDULENTLY COLLECT ON VOL 

LIEN 

Lender sold the security instrument after closing and received consideration in an 

amount in excess of the lien held by Lender. Since Lender retained the lien 

document upon the sale of the security instrument, Lender separated the lien from 

said security instrument, creating a fatal and irreparable flaw. 

When Lender received consideration while still holding the lien and said 
8 

consideration was in excess of the amount of the lien, Lender was in a position 
9 

10 
such that he could not be harmed and could not gain standing to enforce the lien. 

The lien was, thereby, rendered void. 
11 

12 Since the separation of the lien from the security instrument creates such a 

1 3 considerable concern, said separation certainly begs a question: "Why would the 

14 Lender retain the lien when selling the security instrument?" 

15 When you follow the money the answer is clear. The Lender will hold the lien for 
16 three years, then file an IRS Form 1099a and claim the full amount of the lien as 
17 abandoned funds and deduct the full amount from Lender's tax liability, thereby, 
18 receiving consideration a second time. 
19 

Later, in the expected eventuality of default by petitioner, Lender then claimed to 
20 

transfer the lien to the holder of the security, however, the lien once satisfied, does 
21 

not gain authority just because the holder, after receiving consideration, decides to 
22 

transfer it to someone else. 
23 

LENDER PROFIT BY CREDIT DEFAULT SWAP DERIVATIVES 
24 

25 Lender further stood to profit by credit default swaps in the derivatives market, by 

2 6 way of inside information that Lender had as a result of creating the faulty loans 

27 sure to default. Lender was then free to invest on the bet that said loan would 

2s default and stood to receive unjust enrichment a third time. This credit default 
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1 swap derivative market scheme is almost totally responsible for the stock market 

2 disaster we now experience as it was responsible for the stock market crash in 

3 1907. 

4 LENDER CHARGED FALSE FEES 

5 

6 

7 

Lender charged fees to Petitioner that were in violation of the limitations imposed 

by the Real Estate Settlement Procedures Act as said fees were simply contrived 

and not paid to a third party vendor. 
8 

9 Lender charged other fees that were a normal part of doing business and should 

10 have been included in the finance charge. 

11 Below is a listing of the fees charged at settlement. Neither at settlement, nor at 

12 any other time did Lender or Trustee provide documentation to show that the fees 

13 herein listed were valid, necessary, reasonable, and proper to charge Petitioner. 

14 803 Appraisal $196.00 
808 Underwriting Fee $1,095.00 

15 901 Interest from 01/22/09 to 02/01/09 $343.75 
16 902 Mortgage Insurance Premium $838.00 

1101 Settlement fee $705.00 
17 

1106 Notary fee $100.00 
18 1108 Title Insurance $951.50 

19 1109 Lenders Coverage $429.00 
1110 Owner's Coverage $1,045.00 

20 1111 Environmental Protection Lien $25.00 
21 1112 Upkeep Assessment fee $25.00 

1201 Recording Fee $59.00 
22 

1202 City/county tax/stamp $302.00 
23 

Debtor is unable to determine whether or not the above fees are valid in 
24 

25 
accordance with the restrictions provided by the various consumer protection laws. 

26 
Therefore, please provide; a complete billing from each vendor who provided the 

above listed services; the complete contact information for each vendor who 
27 

28 
provided a billed service; clearly stipulate as to the specific service performed; a 
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1 showing that said service was necessary; a showing that the cost of said service is 

2 reasonable; a showing of why said service is not a regular cost of doing business 

3 that should rightly be included in the finance charge. 

4 

5 

6 

The above charges are hereby disputed and deemed unreasonable until such time 

as said charges have been demonstrated to be reasonable, necessary, and in 

accordance with the limitations and restrictions included in any and all laws, rules, 
7 and regulations intended to protect the consumer. 
8 In the event lender fails to properly document the above charges, borrower will 
9 

10 

11 

12 

13 

14 

consider same as false charges. The effect of the above amounts that borrower 

would pay over the life of the note will be an overpayment of$80,272.12 This 

amount will be reduced by the amount of items above when said items are fully 

documented. 

RESPA PENALTY 

15 From a cursory examination of the records, with the few available, the apparent 

16 RESPA violations are as follows: Good Faith Estimate not within limits, No HUD-

17 1 Booklet, Truth In Lending Statement not within limits compared to Note, Truth 

18 in Lending Statement not timely presented, HUD- I not presented at least one day 

19 before closing, No Holder Rule Notice in Note, No 1st Payment Letter. 

20 The closing documents included no signed and dated : Financial Privacy Act 

21 Disclosure; Equal Credit Reporting Act Disclosure; notice of right to receive 

22 appraisal report; servicing disclosure statement; borrower's Certification of 

23 Authorization; notice of credit score; RESP A servicing disclosure letter; loan 

24 

25 

26 

discount fee disclosure; business insurance company arrangement disclosure; 

notice of right to rescind. 

The courts have held that the borrower does not have to show harm to claim a 

27 violation of the Real Estate Settlement Procedures Act, as the Act was intended to 

28 insure strict compliance. And, in as much as the courts are directed to assess a 
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i penalty of no less than two hundred dollars and no more than two thousand, 

2 considering the large number enumerated here, it is reasonable to consider that the 

3 court will assess the maximum amount for each violation. 

4 Since the courts have held that the penalty for a violation of RESP A accrues at 

s consummation of the note, borrower has calculated that, the number of violations 

6 found in a cursory examination of the note, if deducted from the principal, would 

7 result in an overpayment on the part of the borrower, over the life of the note, of 

8 $156,511.44. 

9 If the violation penalty amounts for each of the unsupported fees listed above are 

10 included, the amount by which the borrower would be defrauded is $168,523.68 

u Adding in RESP A penalties for all the unsupported settlement fees along with the 

12 TILA/Note variance, it appears that lender intended to defraud borrower in the 

13 amount of$405,307.24 

14 LENDER CONSPIRED WITH APPRAISER 

15 

16 
Lender, in furtherance of the above referenced conspiracy, conspired with 

appraiser for the purpose of preparing an appraisal with a falsely stated price, in 
17 

violation of appraiser's fiduciary duty to Petitioner and appraiser's duty to provide 
18 

fair and honest services, for the purpose of inducing Petitioner to enter into a loan 
19 

product that was fraudulent toward the interests of Petitioner. 
20 

LENDER CONSPIRED WITH TRUSTEE 
21 

22 Lender conspired with the trust Agent at closing to create a condition of stress for 
23 the specific purpose of inducing Petitioner to sign documents without allowing 
24 time for Petitioner to read and fully understand what was being signed. 
25 

The above referenced closing procedure was a carefully crafted connivance, 
26 

designed and intended to induce Petitioner, through shame and trickery, in 
27 

violation of trustee's fiduciary duty to Petitioner and the duty to provide fair and 
28 

honest services, to sign documents that Petitioner did not have opportunity to read 
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i and fully understand, thereby, denying Petitioner full disclosure as required by 

2 various consumer protection statutes. 

3 DECEPTIVE ADVERTISING AND OTHER UNFAIR BUSINES 

4 PRACTICES 

5 

In the manner in which Defendants have carried on their business enterprises, they 
6 

have engaged in a variety of unfair and unlawful business practices prohibited by 
7 

8 
15 USC Section 45 et seq. (Deceptive Practices Act). 

9 Such conduct comprises a pattern of business activity within the meaning of such 

10 statutes, and has directly and proximately caused Petitioner to suffer economic and 

11 non-economic harm and detriment in an amount to be shown according to proof at 

i 2 trial of this matter. 

13 EQUITABLE TOLLING FOR TILA AND RESPA 

14 
The Limitations Period for Petitioners' Damages Claims under TILA and RESP A 

15 
should be Equitably Tolled due to the DEFENDANTS' Misrepresentations and 

16 
Failure to Disclose. 

17 

18 Any claims for statutory and other money damages under the Truth in Lending Act 

19 
(15 US. C. § 1601, et. seq.) and under the Real Estate Settlement Procedures Act 

20 
(12 US.C. § 2601 et. seq.) are subject to a one-year limitations period; however, 

21 
such claims are subject to the equitable tolling doctrine. The Ninth Circuit has 

22 
interpreted the TILA limitations period in § 1640( e) as subject to equitable tolling. 

23 
In King v. California, 784 F.2d 910 (9th Cir.1986), the court held that given the 

24 
remedial purpose ofTILA, the limitations period should run from the date of 

25 
consummation of the transaction, but that "the doctrine of equitable tolling may, in 

2 6 
appropriate circumstances, suspend the limitations period until the borrower 

27 
discovers or has reasonable opportunity to discover the fraud or nondisclosures tha 

28 
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1 form the basis of the TILA action." King v. California, 784 F.2d 910, 915 9th Cir. 

2 1986). 

3 Likewise, while the Ninth Circuit has not taken up the question whether 12 US. C. 
4 § 2614, the anti-kickback provision ofRESPA, is subject to equitable tolling, othe 
5 Courts have, and hold that such limitations period may be equitably tolled. The 
6 Court of Appeals for the District of Columbia held that § 2614 imposes a strictly 
7 jurisdictional limitation, Hardin v. City Title & Escrow Co., 797 F.2d 103 7, 1039-

8 40 (D. C. Cir. 1986), while the Seventh Circuit came to the opposite conclusion. 
9 Lawyers Title Ins. Corp. v. Dearborn Title Corp., 118F.3d1157, 1164 (7th Cir. 

10 1997). District courts have largely come down on the side of the Seventh Circuit in 
11 holding that the one-year limitations period in§ 2614 is subject to equitable 
12 tolling. See, e.g., Kerby v. Mortgage Funding Corp., 992 F.Supp. 787, 791-98 
13 (D.Md.1998); Moll v. US. Life Title Ins. Co., 700 F.Supp. 1284, 1286-89 
14 (S.D.N.Y.1988). Importantly, the Ninth Circuit, as noted above, has interpreted the 
15 TILA limitations period in 15 US. C. § 1640 as subject to equitable tolling; the 
16 language of the two provisions is nearly identical. King v. California, 784 F.2d at 
1 7 914. While not of precedential value, this Court has previously found both the 
18 TILA and RESP A limitations periods to be subject to equitable tolling. Blaylock v. 
19 First American Title Ins. Co., 504 F.Supp.2d 1091, (W.D. Wash. 2007). 1106-07. 
20 

The Ninth Circuit has explained that the doctrine of equitable tolling "focuses on 
21 

excusable delay by the Petitioner," and inquires whether "a reasonable Petitioner 
22 

would ... have known of the existence of a possible claim within the limitations 
23 

period." Johnson v. Henderson, 314 F.3d 409, 414 (9th Cir.2002), Santa Maria v. 
24 

Pacific Bell, 202 F.3d 1170, 1178 (9th Cir.2000). Equitable tolling focuses on the 
25 

reasonableness of the Petitioner's delay and does not depend on any wrongful 
26 

conduct by the Defendants. Santa Maria. at 1178. 
27 

28 
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1 

2 

3 

BUSINESS PRACTICES CONCERNING DISREGARDING 0 

UNDERWRITING STANDARDS 

Traditionally, Lenders required borrowers seeking mortgage loans to document 
4 

their income and assets by, for example, providing W-2 statements, tax returns, 
5 

bank statements, documents evidencing title, employment information, and other 
6 

7 

8 

9 

10 

11 

12 

information and documentation that could be analyzed and investigated for its 

truthfulness, accuracy, and to determine the borrower's ability to repay a particular 

loan over both the short and long term. Defendants deviated from and disregarded 

these standards, particularly with regard to its riskier and more profitable loan 

products. 

Low-Documentation/No-Documentation Loans. 

13 Driven by its desire for market share and a perceived need to maintain 

14 competitiveness with the likes of Countrywide, Defendants began to introduce an 

15 ever increasing variety of low and no documentation loan products, including the 

16 HARMs and HELOCs described hereinabove, and began to deviate from and ease 

1 7 its underwriting criteria, and then to grant liberal exceptions to the already eased 

18 underwriting standards to the point of disregarding such standards. This quickened 

19 the loan origination process, allowing for the generation of more and more loans 

20 which could then be resold and/or securitized in the secondary market. 

21 Defendants marketed no-documentation/low-documentation loan programs that 

22 

23 

24 

included HARMs and HELOCs, among others, in which loans were given based 

on the borrower's "stated income" or "stated assets" (SISA) neither of which were 

verified. Employment was verbally confirmed, if at all, but not further investigated, 

25 and income, if it was even considered as a factor, was to be roughly consistent with 

26 incomes in the types of jobs in which the borrower was employed. When 
27 borrowers were requested to document their income, they were able to do so 

28 through information that was less reliable than in a full-documentation loan. 
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1 For stated income loans, it became standard practice for loan processors, loan 

2 officers and underwriters to rely on www.salary.com to see if a stated income was 

3 reasonable. Such stated income loans, emphasizing loan origination from a 

4 profitability standpoint at the expense of determining the ability of the borrower to 

s repay the loan from an underwriting standpoint, encouraged the overstating and/or 

6 fabrication of income. 

7 Easing of Underwriting Standards 
8 

In order to produce more loans that could be resold in the secondary mortgage 
9 

market, Defendants also relaxed, and often disregarded, traditional underwriting 
10 

11 

12 

13 

standards used to separate acceptable from unacceptable risk. Examples of such 

relaxed standards were reducing the base FICO score needed for a SISA loan. 

Other underwriting standards that Defendants relaxed included qualifying interest 

14 
rates (the rate used to determine whether borrowers can afford the loan), loan to 

15 value ratios (the amount ofloan(s) compared to the appraised/sale price of the 

16 property, whichever is lower), and debt-to-income ratios (the amount of monthly 

1 7 income compared to monthly debt service payments and other monthly payment 

18 obligations. 

19 With respect to HARMS, Defendants underwrote loans without regard to the 

20 borrower's long-term financial circumstances, approving the loan based on the 

21 initial fixed rate without taking into account whether the borrower could afford the 

22 substantially higher payment that would inevitably be required during the 

23 remaining term of the loan. 

24 
With respect to HELOCs, Defendants underwrote and approved such loans based 

25 only on the borrower's ability to afford the interest-only payment during the initial 
2 6 draw period of the loan, rather than on the borrower's ability to afford the 
27 

subsequent, fully amortized principal and interest payments. 
28 
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1 As Defendants pushed to expand market share, they eased other basic underwriting 

2 standards. For example, higher loan-to-value (LTV) and combined loan-to-value 

3 (CL TV) ratios were allowed. Likewise, higher debt-to-income (DTI) ratios were 

4 allowed. At the same time that they eased underwriting standards the Defendants 

s also were encoura in consumers to o further into debt in order to su 1 the ve 

6 lucrative aftermarket of mortgage backed securities. The relaxed underwriting 

7 standards created the aftermarket supply they needed. As a result. the Defendants 

s made it easy for the unwary consumer to take on more debt than he could afford by 

9 encouraging unsound financial practices, all the while knowing defaults would 

10 

11 

12 

13 

14 

occur more and more frequently as the credit ratios of citizens reached the limit of 

the new relaxed underwriting standards. 

Defendants knew, or in the exercise of reasonable care should have known, from 

its own underwriting guidelines industry standards that it was accumulating and 

selling/reselling risky loans that were likely to end up in default. However, as the 
15 pressure mounted to increase market share and originate more loans, Defendants 
16 began to grant "exceptions" even to its relaxed underwriting guidelines. Such was 
1 7 the environment that loan officers and underwriters were, from time to time, place 
18 in the position of having to justify why they did not approve a loan that failed to 
19 meet underwriting criteria. 
20 

21 

22 

23 

Risk Layering 

Defendants compromised its underwriting even further by risk layering, i.e. 

combining high risk loans with one or more relaxed underwriting standards. 

24 Defendants knew, or in the exercise of reasonable care should have known, that 

2s layered risk would increase the likelihood of default. Among the risk layering 

2 6 Defendants engaged in were approving HARM loans with little to no down 

21 payment, little to no documentation, and high DTI/LTV/CLTV ratios. Despite such 

28 
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1 

2 

3 

4 

knowledge, Defendants combined these very risk factors in the loans it promoted 

to borrowers. 

Loan officers and mortgage Agents aided and abetted this scheme by working 

closely with other mortgage Lenders/mortgage bankers to increase loan 
5 originations, knowing or having reason to believe that Defendants and other 
6 mortgage Lenders/mortgage bankers with whom they did business ignored basic 
7 established underwriting standards and acted to mislead the borrower, all to the 
8 detriment of the borrower and the consumer of loan products .. 
9 Petitioner is informed and believe, and on that basis allege, that Defendants, an 

10 
each of them, engaged and/or actively participated in, authorized, ratified, or ha 

11 
knowledge of, all of the business practices described above in paragraphs 30-42 o 

12 

13 

14 

15 

16 

17 

18 

this Complaint 

UNJUST ENRICHMENT 

Petitioner is informed and believes that each and all of the Defendants received a 

benefit at Petitioner's expense, including but not limited to the following: To the 

Agent, commissions, yield spread premiums, spurious fees and charges, and other 

"back end" payments in amounts to be proved at trial; To the originating Lender, 
19 

commissions, incentive bonuses, resale premiums, surcharges and other "back end" 
20 

payments in amounts to be proved at trial; To the investors, resale premiums, and 
21 

22 

23 

24 

25 

26 

27 

28 

high rates of return; To the servicers including EMS, servicing fees, percentages of 

payment proceeds, charges, and other "back end" payments in amounts to be 

proved at trial; To all participants, the expectation of future revenues from charges, 

penalties and fees paid by Petitioner when the unaffordable LOAN was foreclosed 

or refinanced. 

By their misrepresentations, omissions and other wrongful acts alleged heretofore, 

Defendants, and each of them, were unjustly enriched at the expense of Petitioner, 
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i and Petitioner was unjustly deprived, and is entitled to restitution in the amount of 

2 $405,307.24 

3 CLAIM TO QUIET TITLE. 

4 

Petitioner properly averred a claim to quiet title. Petitioner included both the street 
5 

address, and the Assessor's Parcel Number for the property. Petitioner has set forth 
6 

facts concerning the title interests of the subject property. Moreover, as shown 
7 

above, Petitioner's claims for rescission and fraud are meritorious. As such, 
8 

Petitioner's bases for quiet title are meritorious as well. 
9 

10 Defendants have no title, estate, lien, or interest in the Subject Property in that the 

11 purported power of sale contained in the Deed of Trust is of no force or effect 

12 because Defendants' security interest in the Subject Property has been rendered 

13 void and that the Defendants are not the holder in due course of the Promissory 

14 Note. Moreover, because Petitioner properly pled all Defendants' involvement in a 

15 fraudulent scheme, all Defendants are liable for the acts of its co-conspirators, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"a Petitioner is entitled to damages from those Defendants who concur 

in the tortuous scheme with knowledge of its unlawful purpose." 

Wyatt v. Union Mortgage Co., 24 Cal. 3d 773, 157 Cal. Rptr. 392, 

598 P.2d 45 (1979); Novartis Vaccines and Diagnostics, Inc. v. Stop 

Huntingdon Animal Cruelty USA, Inc., 143 Cal. App. 4th 1284, 50 

Cal. Rptr. 3d 27 (1st Dist. 2006); Kidron v. Movie Acquisition Corp., 

40 Cal. App. 4th 1571, 47 Cal. Rptr. 2d 752 (2d Dist. 1995). 

SUFFICIENCY OF PLEADING 

2 5 Petitioner has sufficiently pled that relief can be granted on each and every one of 

26 the Complaint's causes of action. A complaint should not be dismissed "unless it 

2 7 appears beyond doubt that the Petitioner can prove no set of facts in support of 

28 Petitioner claim which would entitle Petitioner to relief." Housley v. US. (9th Cir. 
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i Nev. 1994) 35 F.3d 400, 401. "All allegations of material fact in the complaint are 

2 taken as true and construed in the light most favorable to Petitioner." Argabright v. 

3 United States, 35 F.3d 1476, 1479 (9th Cir. 1996). 

4 Attendant, the Complaint includes a "short, plain statement, of the basis for relief." 
5 Fed. Rule Civ. Proc. 8(a). The Complaint contains cognizable legal theories, 
6 sufficient facts to support cognizable legal theories, and seeks remedies to which 
7 Petitioner is entitled. Balistreri v. Pacifica Police Dept., 901F.2d696, 699 (9th 
8 Cir. 1988); King v. California, 784 F.2d 910, 913 (9th Cir. 1986). Moreover, the 
9 legal conclusions in the Complaint can and should be drawn from the facts alleged, 

10 and, in turn, the court should accept them as such. Clegg v. Cult Awareness 
11 Network, 18 F.3d 752 (9th Cir, 1994). Lastly, Petitioner's complaint contains 
12 claims and has a probable validity of proving a "set of facts" in support of their 
13 claim entitling them to relief. Housley v. US. (9th Cir. Nev. 1994) 35 F.3d 400, 
14 

15 

16 

17 

401. Therefore, relief as requested herein should be granted. 

CAUSES OF ACTION 

BREACH OF FIDUCIARY DUTY 

18 Defendants Agent, appraiser, trustee, Lender, et al, and each of them, owed 

19 Petitioner a fiduciary duty of care with respect to the mortgage loan transactions 

20 and related title activities involving the Trust Property. 

21 Defendants breached their duties to Petitioner by, inter alia, the conduct described 

22 above. Such breaches included, but were not limited to, ensuring their own and 

23 Petitioners' compliance with all applicable laws governing the loan transactions in 

24 which they were involved, including but not limited to, TILA, HOEPA, RESP A 

25 and the Regulations X and Z promulgated there under. 

26 
Defendant's breaches of said duties were a direct and proximate cause of economic 

27 
and non-economic harm and detriment to Petitioner(s). 

28 
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1 Petitioner did suffer economic, non-economic harm, and detriment as a result of 

2 such conduct, all to be shown according to proof at trial of this matter. 

3 CAUSE OF ACTION - NEGLIGENCE/NEGLIGENCE PER SE 

4 

Defendants owed a general duty of care with respect to Petitioners, particularly 
5 

concerning their duty to properly perform due diligence as to the loans and related 
6 

transactional issues described hereinabove. 
7 

8 In addition, Defendants owed a duty of care under TILA, HOEP A, RESP A and the 

9 Regulations X and Z promulgated there under to, among other things, provide 

10 proper disclosures concerning the terms and conditions of the loans they marketed, 

11 to refrain from marketing loans they knew or should have known that borrowers 

12 

13 

14 

could not afford or maintain, and to avoid paying undue compensation such as 

"yield spread premiums" to mortgage Agents and loan officers. 

Defendants knew or in the exercise of reasonable care should have known, that the 

15 loan transactions involving Petitioner and other persons similarly situated were 

1 6 defective, unlawful, violative of federal and state laws and regulations, and would 

1 7 subject Petitioner to economic and non-economic harm and other detriment. 

18 
Petitioner is among the class of persons that TILA, HOEP A, RESP A and the 

19 
Regulations X and Z promulgated there under were intended and designed to 

20 
protect, and the conduct alleged against Defendants is the type of conduct and 

21 
harm which the referenced statutes and regulations were designed to deter. 

22 

As a direct and proximate result of Defendant's negligence, Petitioner suffered 
23 

24 

25 

26 

27 

28 

economic and non-economic harm in an amount to be shown according to proof at 

trial. 
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1 
AGENT: COMMON LAW FRAUD 

2 If any Agents' misrepresentations made herein were not intentional, said 
3 misrepresentations were negligent. When the Agents made the representations 
4 alleged herein, he/she/it had no reasonable ground for believing them to be true. 
5 

Agents made these representations with the intention of inducing Petitioner to act 
6 

7 

8 

in reliance on these representations in the manner hereafter alleged, or with the 

expectation that Petitioner would so act. 

9 Petitioner is informed and believes that Agent et al, facilitated, aided and abetted 

10 various Agents in their negligent misrepresentation, and that various Agents were 

11 negligent in not implementing procedures such as underwriting standards oversight 

12 that would have prevented various Agents from facilitating the irresponsible and 

13 wrongful misrepresentations of various Agents to Defendants. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Petitioner is informed and believes that Agent acted in concert and collusion with 

others named herein in promulgating false representations to cause Petitioner to 

enter into the LOAN without knowledge or understanding of the terms thereof. 

As a proximate result of the negligent misrepresentations of Agents as herein 

alleged, the Petitioner sustained damages, including monetary loss, emotional 

distress, loss of credit, loss of opportunities, attorney fees and costs, and other 

damages to be determined at trial. As a proximate result of Agents' breach of duty 

and all other actions as alleged herein, Defendants has suffered severe emotional 

distress, mental anguish, harm, humiliation, embarrassment, and mental and 

physical pain and anguish, all to Petitioner's damage in an amount to be 

established at trial. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

PETITIONER PROPERLY AVERRED A CLAIM FOR BREACH OF Tll 

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING. 

Petitioner properly pled Defendants violated the breach of implied covenant of 

good faith and fair dealing. "Every contract imposes upon each party a duty of 

good faith and fair dealing in its performance and its enforcement." Price v. Wells 

Fargo Bank, 213 Cal.App.3d 465, 478, 261 Cal. Rptr. 735 (1989); Rest.2d 

Contracts§ 205. A mortgage Agent has fiduciary duties. Wyatt v. Union Mortgage 

Co., (1979) 24 Cal. 3d. 773. Further, In Jonathan Neil & Associates, Inc. v Jones, 

(2004) 33 Cal. 4th 917, the court stated: 

In the area of insurance contracts the covenant of good faith and fair dealing has 
11 

taken on a particular significance, in part because of the special relationship 
12 

between the insurer and the insured. The insurer, when determining whether to 
13 

settle a claim, must give at least as much consideration to the welfare of its insured 
14 

as it gives to its own interests ... The standard is premised on the insurer's 
15 

obligation to protect the insured's interests ... Id. at 937. 
16 

1 7 Likewise, there is a special relationship between an Agent and borrower. "A perso 

18 who provides Agency services to a borrower in a covered loan transaction by 

19 soliciting Lenders or otherwise negotiating a consumer loan secured by real 

20 property, is the fiduciary of the consumer ... this fiduciary duty [is owed] to the 

21 consumer regardless of whom else the Agent may be acting as an Agent for ... 

22 The fiduciary duty of the Agent is to deal with the consumer in good faith. If the 

23 Agent knew or should have known that the Borrower will or has a likelihood of 

24 defaulting ... they have a fiduciary duty to the borrower not to place them in that 

25 loan." (California Department of Real Estate, Section 8: Fiduciary Responsibility, 

26 www.dre.ca.gov). [Emphasis Added]. 

27 All Defendants, willfully breached their implied covenant of good faith and fair 
28 dealing with Petitioner when Defendants: (1) Failed to provide all of the proper 
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i disclosures; (2) Failed to provide accurate Right to Cancel Notices; (3) Placed 

2 Petitioner into Petitioner's current loan product without regard for other more 

3 affordable products; (4) Placed Petitioner into a loan without following proper 

4 underwriting standards; (S) Failed to disclose to Petitioner that Petitioner was 

s going to default because of the loan being unaffordable; (6) Failed to perform valid 

6 and /or properly documented substitutions and assignments so that Petitioner could 

1 ascertain Petitioner rights and duties; and (7) Failed to respond in good faith to 

s Petitioner's request for documentation of the servicing of Petitioner's loan and the 

9 existence and content of relevant documents. Additionally, Defendants breached 

1 o their implied covenant of good faith and fair dealing with Petitioner when 

11 Defendants initiated foreclosure proceedings even without the right under an 

12 alleged power of sale because the pwported assignment was not recorded and by 

13 willfully and knowingly financially profiting from their malfeasance. Therefore, 

14 due to the special relationship inherent in a real estate transaction between Agent 

15 and borrower, and all Defendants' participation in the conspiracy, the Motion to 

16 Dismiss should be denied. 

11 CAUSE OF ACTION VIOLATION OF TRUTH IN LENDING ACT 1 

1s U.S.C. §1601 ET SEQ 

19 

Petitioner hereby incorporates by reference, re-pleads and re-alleges each and 
20 

every allegation contained in all of the paragraphs of the General Allegations and 
21 

Facts Common to All Causes of Action as though the same were set forth herein. 
22 

23 Petitioner is informed and believes that Defendant's violation of the provisions of 

24 law rendered the credit transaction null and void, invalidates Defendant's claimed 

25 interest in the Subject Property, and entitles Petitioner to damages as proven at 

26 trial. 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

The conduct committed by Defendants, driven as it was by profit at the expense of 

increasingly highly leveraged and vulnerable consumers who placed their faith and 

trust in the superior knowledge and position of Defendants, was extreme and 

outrageous and not to be tolerated by civilized society. 

Defendants either knew that their conduct would cause Petitioner to suffer severe 

emotional distress, or acted in conscious and/or reckless disregard of the 
8 

probability that such distress would occur. 
9 

10 Petitioner did in fact suffer severe emotional distress as an actual and proximate 

11 result of the conduct of Defendants as described hereinabove. 

12 As a result of such severe emotional distress, Petitioner suffered economic and non 

13 economic harm and detriment, all to be shown according to proof at trial of this 

14 matter. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Petitioner demands that Defendants provide Petitioner with release of lien on the 

lien signed by Petitioner and secure to Petitioner quite title; 

Petitioner demands Defendants disgorge themselves of all enrichment received 

from Petitioner as payments to Defendants based on the fraudulently secured 

promissory note in an amount to be calculated by Defendants and verified to 

Petitioner; 

Petitioner further demands that Defendants pay to Petitioner an amount equal to 

treble the amount Defendants intended to defraud Petitioner of which amount 

Petitioner calculated to be equal to $1,215,921.72 

PRAYER 

WHEREFORE, Petitioner prays for judgment against the named Defendants, and 
26 

each of them, as follows: 
27 

28 
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1 For an emergency restraining order enjoining lender and any successor in 

2 interest from foreclosing on Petitioner's Property pending adjudication of 

3 Petitioner's claims set forth herein; 

4 For a permanent injunction enjoining Defendants from engaging in the 

s fraudulent, deceptive, predatory and negligent acts and practices alleged 

6 herein; 

7 For quiet title to Property; 

s For rescission of the loan contract and restitution by Defendants to Petitione 

9 according to proof at trial; 

lo For disgorgement of all amounts wrongfully acquired by Defendants 

11 according to proof at trial; 

12 For actual monetary damages in the amount $405,307.24; 

13 For pain and suffering due to extreme mental anguish in an amount to be 

14 determined at trial. 

1s For pre-judgment and post-judgment interest according to proof at trial; 

16 For punitive damages according to proof at trial in an amount equal to 

17 $1,215,921.72. 

10 For attorney's fees and costs as'j:>rovided by statute; and, 

19 Court deems just and proper. 

2 

23 

24 

25 

26 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

Shelley von Brincken n 
14738 WolfRd 
Grass Valley CA 95949 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

Shelley von Brincken Case# J.: I 0 - '-v ·- D :<1S-3-JA - t<j,,/ 

vs. 

ORTGAGECLOSE.COM INC. 

efendant 

xecutive Trust Services dba ETS 

ervices, LLC 

efendant 

AMENDED ORIGINAL 

PETITION 

Date: 0\ - I - I O 

**Notice to the court: The only amendment made by Plaintiff is the inclusion of 
18 

another defendant. The trustee sale notice provided to Plaintiff only included 
19 

Mortgageclose.com, inc and ETS services. Unbeknownst to Plaintiff, GMAC 
20 

Mortgage, LLC is now claiming that they are the moving party, though the 
21 

22 

23 

24 

25 

26 

trustee deed sale fails to name them.** 

Comes now Shelley von Brincken , hereinafter referred to as "Petitioner," and 

moves the court for relief as herein requested: 

PARTIES 

27 Petitioner is Shelley von Brincken, 14738 Wolf Rd Grass Valley CA 95949. 

28 Currently Known Defendant(s) are/is: MORTGAGECLOSE.COM INC., 1855 

Original Petition - 1 

13-01436-mg    Doc 24-8    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit G  to
 Priore Declaration    Pg 2 of 32



Case 2:10-cv-02153-JAM-KJN   Document 12   Filed 09/01/10   Page 2 of 31

1 WESTKATELLA AVE,SUITE200 ORANGE,CA 92867, Executive Trust 

2 Services dba ETS Services, LLC LLC 2255 N. Ontario St, Ste 400, Burbank, CA 

3 91504, and GMAC Mortgage, LLC, 3451 Hammond Ave, P.O. Box 780 

4 Waterloo, IA 50704 by and through its attorney 

5 STATEMENT OF CAUSE 

6 Petitioner, entered into a consumer contract for the refinance of a p 

7 residence located at 14738 Wolf Rd, Grass Valley CA 95949, hereinafter referre 

s to as the "property." 

9 

Defendants, acting in concert and collusion with others, induced Petitioner to enter 
10 

into a predatory loan agreement with Defendant. 
11 

12 Defendants committed numerous acts of fraud against Petitioner in furtherance of a 

13 carefully crafted scheme intended to defraud Petitioner. 

14 Defendants failed to make proper notices to Petitioner that would have given 
15 Petitioner warning of the types of tactics used by Defendants to defraud Petitioner. 
16 

Defendants charged false fees to Petitioner at settlement. 
17 

18 
Defendants used the above referenced false fees to compensate agents of Petitioner 

19 
in order to induce said agents to breach their fiduciary duty to Petitioner. 

20 Defendant's attorney caused to be initiated collection procedures, knowing said 

21 collection procedures in the instant action were frivolous as lender is estopped 

22 from collection procedures, under authority of Uniform Commercial Code 3-501, 

23 subsequent to the request by Petitioner for the production of the original 

24 promissory note alleged to create a debt. 

25 IN BRIEF 

26 (Non-factual Statement of Posture and Position) 
27 It is not the intent of Petitioner to indict the entire industry. It is just that 
28 Plaintiff will be making a number of allegations that, outside the context of 
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l the current condition of the real estate industry, may seem somewhat 

2 outrageous and counter-intuitive. 

3 When Petitioner accuses ordinary individuals of acting in concert and 

4 collusion with an ongoing criminal conspiracy, it tends to trigger an 

s incredulous response as it is unreasonable to consider that all Agents, loan 

6 agents, appraisers, and other ordinary people, just doing what they have been 

7 trained to do, are out to swindle the poor unsuspecting borrower. 

a The facts Petitioner is prepared to prove are that Petitioner has been harmed 

g by fraud committed by people acting in concert and collusion, one with the 

lo other. Petitioner has no reason to believe that the Agent, loan officer, 

11 appraiser, and others were consciously aware that what they were doing was 

12 part of an ongoing criminal conspiracy, only that it was, and they, at the very 

13 least, kept themselves negligently uninformed of the wrongs they were 

14 perpetrating. Petitioner maintains the real culprit is the system itself, 

15 including the courts, for failure to strictly enforce the consumer protection 

16 laws. 

17 

18 

19 

20 

CAREFULLY CRAFTED CRIMINAL CONNIVANCE 

(General State of the Real Estate Industry) 

THE BEST OF INTENTIONS 

21 Prior to the 1980's and 1990's ample government protections were in place to 

22 protect consumers and the lending industry from precisely the disaster we 

23 now experience. During President Clinton's administration, under the guise 

24 of making housing available to the poor, primary protections were relaxed 

25 which had the effect of releasing the unscrupulous on the unwary. 

26 Prior to deregulation in the 1980's, lenders created loans for which they held 

27 and assumed the risk. Consequently, Americans were engaged in safe and 

28 stable home mortgages. With the protections removed, the unscrupulous 
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1 lenders swooped in and, instead of making loans available to the poor, used 

2 the opportunity to convince the unsophisticated American public to do 

3 something that had been traditionally taboo; home buyers were convinced to 

4 speculate with their homes, their most important investment. 

s MORTGAGECLOSE.COM INC. , Ameriquest, Countrywide, and many 

6 others swooped in and convinced Americans to sell their homes, get out of 

1 their safe mortgage agreements, and speculate with the equity they had gained 

a by purchasing homes they could not afford. Lenders created loans intended 

9 to fail as, under the newly crafted system, the Lender profited more from a 

10 mortgage default than from a stable loan. 

11 Companies cropped up who called themselves banks when, in fact, they were 

12 only either subsidiaries of banks, or unaffiliated companies that were 

13 operated for the purpose of creating and selling promissory notes. As will be 

14 demonstrated, these companies then profited from the failure of the 

15 underlying loans. 

16 HOW IT WORKS 

17 

Briefly, how it works is this, the Lender would secure a large loan from a 
18 

large bank, convert that loan into 20 and 30 year mortgages and then sell the 
19 

promise to pay to an investor. 
20 

People would set up mortgage companies buy securing a large loan from one 
21 

of the major banks, then convert that loan into 20 and 30 year mortgages. In 
22 

order to accomplish this an Agent would contract with a seller to find a buyer, 
23 

bring both seller and buyer to a lender who would secure the title from the 
24 

seller using the borrowed bank funds for that purpose, and then trade the title 
25 

to the buyer in exchange for a promissory note. 
26 

27 

28 
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1 The lender then creates a 20 or 30 year mortgage with money the lender must 

2 repay within 6 months. As soon as the closing is consummated, the 

3 promissory note is sold to an investor pool. 

4 Using the instant case as an example, a 220,000.00 note at 5.9140% interest 

5 over 30 years will produce $180,455.33 The lender can then offer to the 

6 investor the security instrument (promissory note) at say 500/o of it's future 

7 value. The investor will, over the life of the note, less approximately 3.00% 

s servicing fees, realize $233,152.81 . The lender can then pay back the bank 

g and retain a handsome profit in the amount of $27 ,574.64. The lender, 

lo however, is not done with the deal. 

11 The lender signed over the promissory note to the investor at the time of the 

12 trade, but did not sign over the lien document (mortgage or deed of trust). 

13 The State of Kansas Supreme Court addressed this issue and stated that such 

14 a transaction was certainly legal. However, it created a fatal flaw as the 

15 holder of the lien document, at time of sale of the security instrument, 

16 received consideration in excess of the lien amount. Since the lien holder 

11 received consideration, he could not be harmed. Therefore the lien became 

18 an unenforceable document. 

19 This begs the question: if keeping the lien would render it void, why would 

20 the lender not simply transfer the lien with the promissory note? The reason 

21 is because the lender will hold the lien for three years, file an Internal 

22 Revenue Service Form 1099a, claim the full amount of the lien as abandoned 

23 funds, and deduct the full amount from the lender's tax liability. The lender, 

24 by this maneuver, gets consideration a second time. And still the lender is not 

25 done profiting from the deal. 

2 6 After sale of the promissory note, the lender remains as the servicer for the 

21 investor. The lender will receive 3% of each payment the lender collects and 

2a renders to the investor pool. However, if the payment is late, the lender is 
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1 allowed to assess an extra 5% and keep that amount. Also, if the loan 

2 defaults, the lender stands to gain thousands for handling the foreclosure. 

3 The lender stands to profit more from a note that is overly expensive, than 

4 from a good stable loan. me And where, you may ask, does all this profit co 

5 from? It comes from the equity the borrower had built up in the home. And 

6 still the lender is not finished profiting from the deal. 

7 Another nail was driven in the American financial coffin when on the last day 

8 Congress was in session in 2000 when restrictions that had been in nlace 

9 since the economic colla12se of 1907 were removed. Until 1907 investors 

10 ed were allowed to bet on stocks without actually buying them. This unbridl 

11 e sneculation led directly to an economic cQllanse. As a result the legislatur 

12 banned the nractice, until the year 2000. In 2000 the unscrupulous lenders 

13 got their way on the last day of the congressional session. Congress remo ved 

14 e the restriction banning derivatives and again allowed the 12ractice1 this tim 

15 taking only 8 years to crash the stock market. This nractice allowed the 

16 lender to nrofit further from the loan by betting on the failure of the securi ty 

17 instrument he had just sold to the unwary investor! thus furthering the 

18 i;nnpose of the lender to 12rofit from both the borrower (consumer) and the 

19 investor. 

20 The failure of so many loans recently resulted in a seven hundred and fifty 

21 billion dollar bailout at the ex12ense of the tamayer. The unsuspecting 

22 consumer was lulled into accepting the pronouncements of the lenders, 

23 appraisers, underwriters, and trustees as all were acting under the guise of 

24 ood government regulation and, therefore, the borrower had reason to expect g 

25 and fair dealings from all. Unfortunately, the regulations in place to prote ct 

26 the consumer from just this kind of abuse were simply being ignored. 

27 The loan origination fee from the HUD 1 settlement statement is the finder 's 

28 fee paid for the referral of the client to the lender by a person acting as an 
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1 agent for the borrower. Hereinafter, the person or entity who receives any 

2 portion of the yield spread premium, or a commission of any kind consequent 

3 to securing the loan agreement through from the borrower will be referred to 

4 as "Agent." The fee, authorized by the consumer protection law is restricted 

s to 1 % of the principal of the note. It was intended that the Agent, when 

6 seeking out a lender for the borrower, would seek the best deal for his client 

1 rather than who would pay him the most. That was the intent, but not the 

s reality. The reality is that Agents never come away from the table with less 

g than 2% or 3% of the principal. This is accomplished by undisclosed fees to 

1 o the Agent in order to induce the Agent to breach his fiduciary duty to the 

11 borrower and convince the borrower to accept a more expensive loan product 

12 than the borrower qualifies for. This will generate more profits for the lender 

13 and, consequently, for the Agent. 

14 It is a common practice for lenders to coerce appraisers to give a higher 

1s appraisal than is the fair market price. This allows the lender to increase the 

16 cost of the loan product and give the impression that the borrower is justified 

11 in making the purchase. 

1s The lender then charges the borrower an underwriting fee in order to 

19 convince the borrower that someone with knowledge has gone over the 

20 conditions of the note and certified that they meet all legal criteria. The 

21 trustee, at closing, participates actively in the deception of the borrower by 

22 placing undue stress on the borrower to sign the large stack of paperwork 

23 without reading it. The trustee is, after all, to be trusted and has been paid to 

24 insure the transaction. This trust is systematically violated for the purpose of 

2s taking unfair advantage of the borrower. The entire loan process is a 

2 6 carefully crafted contrive connivance designed and intended to induce the 

21 unsophisticated borrower into accepting a loan product that is beyond the 

28 
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1 

2 

3 

4 

5 

6 

7 

borrowers means to repay. With all this, it should be a surprise to no one that 

this country is having a real estate crisis. 

PETITIONER WILL PROVE THE FOLLOWING 

Petitioner is prepared to prove, by a preponderance of evidence that: 
• Lender has no legal standing to bring collection or foreclosure claims 

against the property; 

• Lender is not a real party in interest in any contract which can claim a 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

collateral interest in the property; 

• even if Lender were to prove up a contract to which Lender had 

standing to enforce against Petitioner, no valid lien exists which would 

give Lender a claim against the property; 

• even if Lender were to prove up a contract to which Lender had 

standing to enforce against Petitioner, said contract was :fraudulent in 

its creation as endorsement was secured by acts of negligence, common 

law fraud, fraud by non-disclosure, fraud in the inducement, fraud in 

the execution, usury, and breaches of contractual and fiduciary 

obligations by Mortgagee or "Trustee" on the Deed of Trust, 

"Mortgage Agents," "Loan Originators," "Loan Seller," "Mortgage 

Aggregator," "Trustee of Pooled Assets," "Trustee or officers of 

Structured Investment Vehicle," "Investment Banker," "Trustee of 

Special Purpose Vehicle/Issuer of Certificates of 'Asset-Backed 

Certificates,"' "Seller of 'Asset-Backed' Certificates (shares or bonds)," 

"Special Servicer" and Trustee, respectively, of certain mortgage loans 

pooled together in a trust fund; 

Original Petition - 8 

13-01436-mg    Doc 24-8    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit G  to
 Priore Declaration    Pg 9 of 32



Case 2:10-cv-02153-JAM-KJN   Document 12   Filed 09/01/10   Page 9 of 31

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• Defendants have concocted a carefully crafted connivance wherein 

Lender conspired with Agents, et al, to strip Petitioner of Petitioner's 

equity in the property by inducing Plaintiff to enter into a predatory 

loan inflated loan product; 

• Lender received unjust enrichment m the amount of 5% of each 

payment made late to Lender while Lender and Lender's assigns acted 

as servicer of the note; 

• Lender and Lender's assigns, who acted as servicer in place of Lender, 

profited by handling the foreclosure process on a contract Lender 

designed to have a high probability of default; 

• Lender intended to defraud Investor by converting the promissory note 

into a security instrument and selling same to Investor; 

• Lender intended to defraud Investor and the taxpayers of the United 

States by withholding the lien document from the sale of the 

promissory note in order that Lender could then hold the lien for three 

years, then prepare and file Internal Revenue Form 1099a and falsely 

claim the full lien amount as abandoned funds and deduct same from 

Lender's income tax obligation; 

• Lender defrauded backers of derivatives by betting on the failure of the 

promissory note the lender designed to default; 

• participant Defendants, et al, in the securitization scheme described 

herein have devised business plans to reap millions of dollars in profits 

at the expense of Petitioner and others similarly situated 
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1 PETITIONER SEEKS REMEDY 

2 In addition to seeking compensatory, consequential and other damages, 

3 Petitioner seeks declaratory relief as to what (if any) party, entity or 

4 individual or group thereof is the owner of the promissory note executed at 

s the time of the loan closing, and whether the Deed of Trust (Mortgage) 

6 secures any obligation of the Petitioner, and a Mandatory Injunction requiring 

1 re-conveyance of the subject property to the Petitioner or, in the alternative a 

a Final Judgment granting Petitioner Quiet Title in the subject property. 

9 PETITIONER HAS BEEN HARMED 

10 

Petitioner has suffered significant harm and detriment as a result of the actions of 
11 

Defendants. 
12 

13 Such harm and detriment includes economic and non-economic damages, and 

14 injuries to Petitioner's mental and emotional health and strength, all to be shown 

15 according to proof at trial. 

16 In addition, Petitioner will suffer grievous and irreparable further harm and 

11 detriment unless the equitable relief requested herein is granted. 

1s STATEMENT OF CLAIM 

19 DEFENDANTS LACK STANDING 

20 
No evidence of Contractual Obligation 

21 

22 
Defendants claim a controversy based on a contractual violation by Petitioner bu 

23 have failed to produce said contract. Even if Defendants produced evidence of th 

24 existence of said contract in the form of an allegedly accurate photocopy of sai 

25 document, a copy is only hearsay evidence that a contract actually existed at on 

26 point in time. A copy, considering the present state of technology, could be easil 

21 altered. As Lender only created one original and that original was left in th 

2a custody of Lender, it was imperative that Lender protect said instrument. 
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1 In as much as the Lender is required to present the original on demand o 

2 Petitioner, there can be no presumption of regularity when the original is not s 

3 produced. In as much as Lender has refused Petitioner's request of the chain o 

4 custody of the security instrument in question by refusing to identify all curren 

s and past real parties in interest, there is no way to follow said chain of custody t 

6 insure, by verified testimony, that no alterations to the original provisions in th 

7 contract have been made. Therefore, the alleged copy of the original is onl 

8 hearsay evidence that an original document at one time existed. Petitione 
9 maintains that, absent production of admissible evidence of a 

10 obligation on the part of Petitioner, Defendants are without standing to invoke th 
11 

subject matter jurisdiction of the court. 
12 

13 
No Proper Evidence of Agency 

14 Defendants claim agency to represent the principal in a contractual agreemen 

1s involving Petitioner, however, Defendants have failed to provide any evidence o 

16 said agency other than a pronouncement that agency has been assigned by som 

1 7 person, the true identity and capacity of whom has not been established 
18 Defendants can hardly claim to be agents of a principal then refuse to identify sai 
19 principal. All claims of agency are made from the mouth of the agent with n 
20 

attempt to provide admissible evidence from the principal. 
21 

22 
Absent proof of agency, Defendants lack standing to invoke the subject matte 

23 
jurisdiction of the court. 

24 Special Purpose Vehicle 

25 

26 

27 

28 

Since the entity now claiming agency to represent the holder of the securi 

instrument is not the original lender, Petitioner has reason to believe that th 

promissory note, upon consummation of the contract, was converted to a securit 
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1 
and sold into a special purpose vehicle and now resides in a Real Estate Mortgag 

2 Investment Conduit (REMIC) as defined by the Internal Revenue Code and a 

3 such, cannot be removed from the REMIC as such would be a prohibite 

4 transaction. If the mortgage was part of a special purpose vehicle and w 

5 removed on consideration of foreclosure, the real party in interest woul 

6 necessarily be the trustee of the special purpose vehicle. Nothing in the pleading 

7 of Defendants indicates the existence of a special purpose vehicle, and the lack of 

8 proper chain of custody documentation gives Petitioner cause to believe defendan 
9 is not the proper agent of the real party in interest. 

10 

CRIMINAL CONSPIRACY AND THEFT 
11 

12 Defendants, by and through Defendant's Agents, conspired with other Defendants, 

13 et al, toward a criminal conspiracy to defraud Petitioner. Said conspiracy but are 

14 not limited to acts of negligence, breach of fiduciary duty, common law fraud, 

15 fraud by non-disclosure, and tortuous acts of conspiracy and theft, to include but 

16 not limited to, the assessment of improper fees to Petitioner by Lender, which were 

1 7 then used to fund the improper payment of commission fees to Agent in order to 

1 8 induce Agent to violate Agent's fiduciary duty to Petitioner. 

19 AGENT PRACTICED UP-SELLING 
20 

21 
By and through the above alleged conspiracy, Agent practiced up-selling to 

22 
Petitioner. In so doing, Agent violated the trust relationship actively cultivated by 

23 
Agent and supported by fact that Agent was licensed by the state. Agent further 

24 
defrauded Petitioner by failing to disclose Agent's conspiratorial relationship to 

25 
Lender, Agent violated Agent's fiduciary duty to Petitioner and the duty to 

2 6 
provide fair and honest services, through a series of carefully crafted connivances, 

27 
wherein Agent proactively made knowingly false and misleading statements of 

28 
alleged fact to Petitioner, and by giving partial disclosure of facts intended to 
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1 directly mislead Petitioner for the purpose of inducing Petitioner to make decisions 

2 concerning the acceptance of a loan product offered by the Lender. Said loan 

3 product was more expensive than Petitioner could legally afford. Agent acted with 

4 full knowledge that Petitioner would have made a different decision had Agent 

s given complete disclosure. 

6 FRAUDULENT INDUCEMENT 

7 

Lender maliciously induced Petitioner to accept a loan product, Lender knew, or 
8 

should have known, Petitioner could not afford in order to unjustly enrich Lender. 
9 

EXTRA PROFIT ON SALE OF PREDATORY LOAN PRODUCT 
10 

11 Said more expensive loan product was calculated to produce a higher return when 
12 sold as a security to an investor who was already waiting to purchase the loan as 
13 soon as it could be consummated. 
14 Extra Commission for Late Payments 
15 

Lender acted with deliberate malice in order to induce Petitioner to enter into a 16 

1 7 
loan agreement that Lender intended Petitioner would have difficulty paying. The 

18 
industry standard payment to the servicer for servicing a mortgage note is 3% of 

19 
the amount collected. However, if the borrower is late on payments, a 5% late fee 

20 
is added and this fee is retained by the servicer. Thereby, the Lender stands to 

21 
receive more than double the regular commission on collections if the borrower 

22 
pays late. 

23 Extra Income for Handling Foreclosure 

24 
Lender acted with deliberate malice in order to induce petitioner to enter into a 

25 
loan agreement on which Lender intended petitioner to default. In case of default, 

26 
the Lender, acting as servicer, receives considerable funds for handling and 

27 
executing the foreclosure process. 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

Credit Default Swap Gambling 

Lender, after deliberately creating a loan intended to default is now in a position to 

bet on credit default swap, commonly referred to as a derivative as addressed more 

fully below. Since Lender designed the loan to fail, betting on said failure is 

essentially a sure thing. 

LENDER ATTEMPTING TO FRAUDULENTLY COLLECT ON VOi 

LIEN 

9 Lender sold the security instrument after closing and received consideration in an 

10 amount in excess of the lien held by Lender. Since Lender retained the lien 

11 document upon the sale of the security instrument, Lender separated the lien from 

12 said security instrument, creating a fatal and irreparable flaw. 

13 When Lender received consideration while still holding the lien and said 
14 consideration was in excess of the amount of the lien, Lender was in a position 
15 such that he could not be harmed and could not gain standing to enforce the lien. 
16 The lien was, thereby, rendered void. 
17 

18 

19 

20 

Since the separation of the lien from the security instrument creates such a 

considerable concern, said separation certainly begs a question: "Why would the 

Lender retain the lien when selling the security instrument?" 

21 
When you follow the money the answer is clear. The Lender will hold the lien for 

22 
three years, then file an IRS Form l099a and claim the full amount of the lien as 

23 
abandoned funds and deduct the full amount from Lender's tax liability, thereby, 

24 
receiving consideration a second time. 

2s Later, in the expected eventuality of default by petitioner, Lender then claimed to 

26 transfer the lien to the holder of the security, however, the lien once satisfied, does 

27 not gain authority just because the holder, after receiving consideration, decides to 

2s transfer it to someone else. 
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1 
LENDER PROFIT BY CREDIT DEFAULT SWAP DERIVATIVES 

2 
Lender further stood to profit by credit default swaps in the derivatives market, by 

3 way of inside information that Lender had as a result of creating the faulty loans 
4 

sure to default. Lender was then free to invest on the bet that said loan would 
5 

default and stood to receive unjust enrichment a third time. This credit default 
6 

swap derivative market scheme is almost totally responsible for the stock market 
7 

disaster we now experience as it was responsible for the stock market crash in 
8 1907. 
9 

LENDER CHARGED FALSE FEES 
10 

11 Lender charged fees to Petitioner that were in violation of the limitations imposed 

12 by the Real Estate Settlement Procedures Act as said fees were simply contrived 

13 and not paid to a third party vendor. 

14 Lender charged other fees that were a normal part of doing business and should 
15 have been included in the finance charge. 
16 

Below is a listing of the fees charged at settlement. Neither at settlement, nor at 
17 

any other time did Lender or Trustee provide documentation to show that the fees 
18 

herein listed were valid, necessary, reasonable, and proper to charge Petitioner. 
19 803 Appraisal $196.00 
20 808 Undeiwriting Fee $1,095.00 

901 Interest from 01/22/09 to 02/01/09 $343.75 
21 

902 Mortgage Insurance Premium $838.00 
22 1101 Settlement fee $705.00 

23 
1106 Notary fee $100.00 
1108 Title Insurance $951.50 

24 1109 Lenders Coverage $429.00 

25 1110 Owner's Coverage $1,045.00 
1111 Environmental Protection Lien $25.00 

26 1112 Upkeep Assessment fee $25.00 
27 1201 Recording Fee $59.00 

1202 City/county tax/stamp $302.00 
28 
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1 Debtor is unable to determine whether or not the above fees are valid in 

2 accordance with the restrictions provided by the various consumer protection laws. 

3 Therefore, please provide; a complete billing from each vendor who provided the 

4 above listed services; the complete contact information for each vendor who 

5 provided a billed service; clearly stipulate as to the specific service performed; a 

6 showing that said service was necessary; a showing that the cost of said service is 

1 reasonable; a showing of why said service is not a regular cost of doing business 

a that should rightly be included in the finance charge. 

9 The above charges are hereby disputed and deemed unreasonable until such time 
10 as said charges have been demonstrated to be reasonable, necessary, and in 
11 accordance with the limitations and restrictions included in any and all laws, rules, 
12 and regulations intended to protect the consumer. 
13 In the event lender fails to properly document the above charges, borrower will 
14 consider same as false charges. The effect of the above amounts that borrower 
15 would pay over the life of the note will be an overpayment of$80,272.12 This 
16 amount will be reduced by the amount of items above when said items are fully 
1 7 documented. 
18 RESPA PENALTY 
19 

20 From a cursory examination of the records, with the few available, the apparent 

21 RESP A violations are as follows: Good Faith Estimate not within limits, No HUD-

22 1 Booklet, Truth In Lending Statement not within limits compared to Note, Truth 

23 in Lending Statement not timely presented, HUD-1 not presented at least one day 

24 before closing, No Holder Rule Notice in Note, No 1st Payment Letter. 

25 The closing documents included no signed and dated : Financial Privacy Act 

26 Disclosure; Equal Credit Reporting Act Disclosure; notice of right to receive 

27 appraisal report; servicing disclosure statement; borrower's Certification of 

2 8 Authorization; notice of credit score; RESP A servicing disclosure letter; loan 
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1 discount fee disclosure; business insurance company arrangement disclosure; 

2 notice of right to rescind. 

3 The courts have held that the borrower does not have to show harm to claim a 

4 violation of the Real Estate Settlement Procedures Act, as the Act was intended to 

s insure strict compliance. And, in as much as the courts are directed to assess a 

6 penalty of no less than two hundred dollars and no more than two thousand, 

7 considering the large number enumerated here, it is reasonable to consider that the 

8 court will assess the maximum amount for each violation. 

9 Since the courts have held that the penalty for a violation of RESP A accrues at 

lO consummation of the note, borrower has calculated that, the number of violations 

11 found in a cursory examination of the note, if deducted from the principal, would 

12 result in an overpayment on the part of the borrower, over the life of the note, of 

13 $156,511.44. 

14 If the violation penalty amounts for each of the unsupported fees listed above are 

is included, the amount by which the borrower would be defrauded is $168,523.68 

16 Adding in RESP A penalties for all the unsupported settlement fees along with the 

17 TILA/Note variance, it appears that lender intended to defraud borrower in the 

18 amount of $405,307.24 

19 LENDER CONSPIRED WITH APPRAISER 

20 

Lender, in furtherance of the above referenced conspiracy, conspired with 
21 

appraiser for the purpose of preparing an appraisal with a falsely stated price, in 
22 

violation of appraiser's fiduciary duty to Petitioner and appraiser's duty to provide 
23 

fair and honest services, for the purpose of inducing Petitioner to enter into a loan 
24 

product that was fraudulent toward the interests of Petitioner. 
25 

26 

27 

28 
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1 
LENDER CONSPIRED WITH TRUSTEE 

2 
Lender conspired with the trust Agent at closing to create a condition of stress for 

3 the specific purpose of inducing Petitioner to sign documents without allowing 
4 

time for Petitioner to read and fully understand what was being signed. 
5 

The above referenced closing procedure was a carefully crafted connivance, 
6 

7 
designed and intended to induce Petitioner, through shame and trickery, in 

violation of trustee's fiduciary duty to Petitioner and the duty to provide fair and 
8 

honest services, to sign documents that Petitioner did not have opportunity to read 
9 

and fully understand, thereby, denying Petitioner full disclosure as required by 
10 

11 

12 

13 

various consumer protection statutes. 

DECEPTIVE ADVERTISING AND OTHER UNFAIR BUSINES 

PRACTICES 

14 In the manner in which Defendants have carried on their business enterprises, they 
15 have engaged in a variety of unfair and unlawful business practices prohibited by 
16 15 USC Section 45 et seq. (Deceptive Practices Act). 
17 

18 

19 

Such conduct comprises a pattern of business activity within the meaning of such 

statutes, and has directly and proximately caused Petitioner to suffer economic and 

non-economic harm and detriment in an amount to be shown according to proof at 
20 

trial of this matter. 
21 

EQUITABLE TOLLING FOR TILA AND RESPA 
22 

23 The Limitations Period for Petitioners' Damages Claims under TILA and RESPA 

24 should be Equitably Tolled due to the DEFENDANTS' Misrepresentations and 

25 Failure to Disclose. 

26 
Any claims for statutory and other money damages under the Truth in Lending Act 

27 
(15 US. C. § 1601, et. seq.) and under the Real Estate Settlement Procedures Act 

28 
(12 US.C. § 2601 et. seq.) are subject to a one-year limitations period; however, 
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1 such claims are subject to the equitable tolling doctrine. The Ninth Circuit has 

2 interpreted the TILA limitations period in § 1640( e) as subject to equitable tolling. 

3 In King v. California, 784 F.2d 910 (9th Cir.1986), the court held that given the 

4 remedial purpose of TILA, the limitations period should run from the date of 

s consummation of the transaction, but that "the doctrine of equitable tolling may, in 

6 appropriate circumstances, suspend the limitations period until the borrower 

7 discovers or has reasonable opportunity to discover the fraud or nondisclosures tha 

s form the basis of the TILA action." King v. California, 784 F.2d 910, 915 9th Cir. 

9 1986). 

10 Likewise, while the Ninth Circuit has not taken up the question whether 12 U.S.C. 
11 § 2614, the anti-kickback provision ofRESPA, is subject to equitable tolling, othe 
12 Courts have, and hold that such limitations period may be equitably tolled. The 
13 Court of Appeals for the District of Columbia held that§ 2614 imposes a strictly 
14 jurisdictional limitat.ion, Hardin v. City Title &Escrow Co., 797 F.2d 1037, 1039-

15 40 (D.C. Cir. 1986), while the Seventh Circuit came to the opposite conclusion. 
16 Lawyers Title Ins. Corp. v. Dearborn Title Corp., 118F.3d1157, 1164 (7th Cir. 
17 1997). District courts have largely come down on the side of the Seventh Circuit in 
18 holding that the one-year limitations period in§ 2614 is subject to equitable 
19 tolling. See, e.g., Kerby v. Mortgage Funding Corp., 992 F.Supp. 787, 791-98 
20 (D.Md.1998); Moll v. U.S. Life Title Ins. Co., 700 F.Supp. 1284, 1286-89 
21 (S.D.N.Y.1988). Importantly, the Ninth Circuit, as noted above, has interpreted the 
22 TILA limitations period in 15 U.S. C. § 1640 as subject to equitable tolling; the 
23 language of the two provisions is nearly identical. King v. California, 784 F.2d at 
24 914. While not of precedential value, this Court has previously found both the 
25 TILA and RESP A limitations periods to be subject to equitable tolling. Blaylock v. 
26 First American Title Ins. Co., 504F.Supp.2d 1091, (W.D. Wash. 2007). 1106-07. 
27 

28 
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1 The Ninth Circuit has explained that the doctrine of equitable tolling "focuses on 

2 excusable delay by the Petitioner," and inquires whether "a reasonable Petitioner 

3 would ... have known of the existence of a possible claim within the limitations 

4 period." Johnson v. Henderson, 314 F.3d 409, 414 (9th Cir.2002), Santa Maria v. 

s Pacific Bell, 202 F.3d 1170, 1178 (9th Cir.2000). Equitable tolling focuses on the 

6 reasonableness of the Petitioner's delay and does not depend on any wrongful 

7 conduct by the Defendants. Santa Maria. at 1178. 

8 BUSINESS PRACTICES CONCERNING DISREGARDING 0 

9 UNDERWRITING STANDARDS 

10 

Traditionally, Lenders required borrowers seeking mortgage loans to document 
11 

their income and assets by, for example, providing W-2 statements, tax returns, 
12 

bank statements, documents evidencing title, employment information, and other 
13 

information and documentation that could be analyzed and investigated for its 
14 

truthfulness, accuracy, and to determine the borrower's ability to repay a particular 
15 

loan over both the short and long term. Defendants deviated from and disregarded 
16 

these standards, particularly with regard to its riskier and more profitable loan 
17 

products. 
18 

19 Low-Documentation/No-Documentation Loans. 

20 Driven by its desire for market share and a perceived need to maintain 

21 competitiveness with the likes of Countrywide, Defendants began to introduce an 

22 ever increasing variety of low and no documentation loan products, including the 

23 HARMs and HELOCs described hereinabove, and began to deviate from and ease 
24 its underwriting criteria, and then to grant liberal exceptions to the already eased 

25 underwriting standards to the point of disregarding such standards. This quickened 

2 6 the loan origination process, allowing for the generation of more and more loans 
27 which could then be resold and/or securitized in the secondary market. 
28 
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1 Defendants marketed no-documentation/low-documentation loan programs that 

2 included HARMs and HELOCs, among others, in which loans were given based 

3 on the borrower's "stated income" or "stated assets" (SISA) neither of which were 

4 verified. Employment was verbally confirmed, if at all, but not further investigated, 

s and income, if it was even considered as a factor, was to be roughly consistent with 

6 incomes in the types of jobs in which the borrower was employed. When 

7 borrowers were requested to document their income, they were able to do so 

a through information that was less reliable than in a full-documentation loan. 

9 For stated income loans, it became standard practice for loan processors, loan 
10 officers and underwriters to rely on www.salary.com to see if a stated income was 
11 reasonable. Such stated income loans, emphasizing loan origination from a 
12 profitability standpoint at the expense of determining the ability of the borrower to 
13 repay the loan from an underwriting standpoint, encouraged the overstating and/or 
14 fabrication of income. 
15 

Easing of Underwriting Standards 
16 

1 7 In order to produce more loans that could be resold in the secondary mortgage 

18 market, Defendants also relaxed, and often disregarded, traditional underwriting 

19 standards used to separate acceptable from unacceptable risk. Examples of such 

20 relaxed standards were reducing the base FICO score needed for a SISA loan. 

21 Other underwriting standards that Defendants relaxed included qualifying interest 

22 rates (the rate used to determine whether borrowers can afford the loan), loan to 

23 value ratios (the amount ofloan(s) compared to the appraised/sale price of the 

24 property, whichever is lower), and debt-to-income ratios (the amount of monthly 

2 s income compared to monthly debt service payments and other monthly payment 

26 obligations. 

27 
With respect to HARMS, Defendants underwrote loans without regard to the 

28 borrower's long-term fmancial circumstances, approving the loan based on the 
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1 initial fixed rate without taking into account whether the borrower could afford the 

2 substantially higher payment that would inevitably be required during the 

3 remaining term of the loan. 

4 With respect to HELOCs, Defendants underwrote and approved such loans based 
5 only on the borrower's ability to afford the interest-only payment during the initial 
6 draw period of the loan, rather than on the borrower's ability to afford the 
7 subsequent, fully amortized principal and interest payments. 
8 

As Defendants pushed to expand market share, they eased other basic underwriting 
9 

standards. For example, higher loan-to-value (LTV) and combined loan-to-value 
10 

(CLTV) ratios were allowed. Likewise, higher debt-to-income (DTI) ratios were 
11 

allowed. At the same time that they eased underwriting standards the Defendants 
12 

also were encoura in consumers to o further into debt in order to s 
13 

lucrative aftermarket of mortgage backed securities. The relaxed underwriting 
14 

15 

16 

17 

18 

19 

standards created the afterrnarket supply they needed. As a result. the Defendants 

made it easy for the unwary consumer to take on more debt than he could afford by 

encouraging unsound financial practices, all the while knowing defaults would 

occur more and more frequently as the credit ratios of citizens reached the limit of 

the new relaxed underwriting standards. 

20 Defendants knew, or in the exercise of reasonable care should have known, from 

21 its own underwriting guidelines industry standards that it was accumulating and 

22 selling/reselling risky loans that were likely to end up in default. However, as the 

2 3 pressure mounted to increase market share and originate more loans, Defendants 

24 began to grant "exceptions" even to its relaxed underwriting guidelines. Such was 

25 the environment that loan officers and underwriters were, from time to time, place 

26 in the position of having to justify why they did not approve a loan that failed to 

2 7 meet underwriting criteria. 

2 a Risk Layering 
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1 Defendants compromised its underwriting even further by risk layering, i.e. 

2 combining high risk loans with one or more relaxed underwriting standards. 

3 Defendants knew, or in the exercise of reasonable care should have known, that 
4 layered risk would increase the likelihood of default. Among the risk layering 
5 Defendants engaged in were approving HARM loans with little to no down 
6 payment, little to no documentatio~ and high DTI/L TV /CL TV ratios. Despite such 
7 knowledge, Defendants combined these very risk factors in the loans it promoted 
8 to borrowers. 
9 

10 

11 

Loan officers and mortgage Agents aided and abetted this scheme by working 

closely with other mortgage Lenders/mortgage bankers to increase loan 

originations, knowing or having reason to believe that Defendants and other 
12 

13 

14 

15 

16 

mortgage Lenders/mortgage bankers with whom they did business ignored basic 

established underwriting standards and acted to mislead the borrower, all to the 

detriment of the borrower and the consumer of loan products .. 

Petitioner is informed and believe, and on that basis allege, that Defendants, an 

each of them, engaged and/or actively participated in, authorized, ratified, or ha 
17 

knowledge of, all of the business practices described above in paragraphs 30-42 o 
18 

19 
this Complaint 

20 UNJUST ENRICHMENT 

21 

Petitioner is informed and believes that each and all of the Defendants received a 
22 

benefit at Petitioner's expense, including but not limited to the following: To the 
23 

Agent, commissions, yield spread premiums, spurious fees and charges, and other 
24 

"back end" payments in amounts to be proved at trial; To the originating Lender, 
25 

commissions, incentive bonuses, resale premiums, surcharges and other "back end" 
26 

payments in amounts to be proved at trial; To the investors, resale premiums, and 
27 

high rates of return; To the servicers including EMS, servicing fees, percentages of 
28 
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1 payment proceeds, charges, and other ''back end" payments in amounts to be 

2 proved at trial; To all participants, the expectation of future revenues from charges, 

3 penalties and fees paid by Petitioner when the unaffordable LOAN was foreclosed 

4 or refinanced. 

5 By their misrepresentations, omissions and other wrongful acts alleged heretofore, 
6 Defendants, and each of them, were unjustly enriched at the expense of Petitioner, 
7 and Petitioner was unjustly deprived, and is entitled to restitution in the amount of 
8 $405,307.24 
9 CLAIM TO QUIET TITLE. 

10 

11 Petitioner properly averred a claim to quiet title. Petitioner included both the street 

12 address, and the Assessor's Parcel Number for the property. Petitioner has set forth 

13 facts concerning the title interests of the subject property. Moreover, as shown 

14 above, Petitioner's claims for rescission and fraud are meritorious. As such, 

15 Petitioner's bases for quiet title are meritorious as well. 

1 6 Defendants have no title, estate, lien, or interest in the Subject Property in that the 

1 7 purported power of sale contained in the Deed of Trust is of no force or effect 

ls because Defendants' security interest in the Subject Property has been rendered 

19 void and that the Defendants are not the holder in due course of the Promissory 

20 Note. Moreover, because Petitioner properly pled all Defendants' involvement in a 

2 1 fraudulent scheme, all Defendants are liable for the acts of its co-conspirators, 

22 

23 

24 

25 

26 

27 

28 

"a Petitioner is entitled to damages from those Defendants who concur 

in the tortuous scheme with knowledge of its unlawful purpose." 

Wyatt v. Union Mortgage Co., 24 Cal. 3d 773, 157 Cal. Rptr. 392, 

598 P.2d 45 (1979); Novartis Vaccines and Diagnostics, Inc. v. Stop 

Huntingdon Animal Cruelty USA. Inc., 143 Cal. App. 4th 1284, 50 

Cal. Rptr. 3d 27 (1st Dist. 2006); Kidron v. Movie Acquisition Corp., 

40 Cal. App. 4th 1571, 47 Cal. Rptr. 2d 752 (2d Dist. 1995). 
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1 
SUFFICIENCY OF PLEADING 

2 Petitioner has sufficiently pled that relief can be granted on each and every one of 
3 the Complaint's causes of action. A complaint should not be dismissed "unless it 
4 

appears beyond doubt that the Petitioner can prove no set of facts in support of 
5 

Petitioner claim which would entitle Petitioner to relief.ti Housley v. US. (9th Cir. 
6 

Nev. 1994) 35 F.3d 400, 401. "All allegations of material fact in the complaint are 
7 

taken as true and construed in the light most favorable to Petitioner." Argabright v. 
8 United States, 35 F.3d 1476, 1479 (9th Cir. 1996). 
9 

Attendant, the Complaint includes a "short, plain statement, of the basis for relief." 
10 

Fed. Rule Civ. Proc. 8(a). The Complaint contains cognizable legal theories, 
11 

sufficient facts to support cognizable legal theories, and seeks remedies to which 
12 

13 
Petitioner is entitled. Balistreri v. Pacifica Police Dept., 901F.2d696, 699 (9th 

Cir. 1988); King v. California, 784 F.2d 910, 913 (9th Cir. 1986). Moreover, the 
14 

legal conclusions in the Complaint can and should be drawn from the facts alleged, 
15 

and, in tum, the court should accept them as such. Clegg v. Cult Awareness 
16 

Network, 18 F.3d 752 (9th Cir, 1994). Lastly, Petitioner's complaint contains 
17 

claims and has a probable validity of proving a "set of facts" in support of their 
18 

claim entit1ing them to relief. Housley v. US. (9th Cir. Nev. 1994) 35 F.3d 400, 
19 

401. Therefore, relief as requested herein should be granted. 
20 

21 

22 

CAUSES OF ACTION 

BREACH OF FIDUCIARY DUTY 

23 Defendants Agent, appraiser, trustee, Lender, et al, and each of them, owed 

24 Petitioner a fiduciary duty of care with respect to the mortgage loan transactions 

25 and related title activities involving the Trust Property. 

26 
Defendants breached their duties to Petitioner by, inter alia, the conduct descnbed 

27 
above. Such breaches included, but were not limited to, ensuring their own and 

28 
Petitioners' compliance with all applicable laws governing the loan transactions in 
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i which they were involved, including but not limited to, TILA, HOEP A, RESP A 

2 and the Regulations X and Z promulgated there under. 

3 Defendant's breaches of said duties were a direct and proximate cause of economic 
4 and non-economic harm and detriment to Petitioner(s). 
5 

Petitioner did suffer economic, non-economic harm, and detriment as a result of 
6 

such conduct, all to be shown according to proof at trial of this matter. 
7 

CAUSE OF ACTION - NEGLIGENCE/NEGLIGENCE PER SE 
8 

9 Defendants owed a general duty of care with respect to Petitioners, particularly 

1 o concerning their duty to properly perform due diligence as to the loans and related 

11 transactional issues described hereinabove. 

12 
In addition, Defendants owed a duty of care under TILA, HO EPA, RESP A and the 

13 
Regulations X and Z promulgated there under to, among other things, provide 

14 
proper disclosures concerning the terms and conditions of the loans they marketed, 

15 
to refrain from marketing loans they knew or should have known that borrowers 

16 
could not afford or maintain, and to avoid paying undue compensation such as 

17 
"yield spread premiums" to mortgage Agents and loan officers. 

18 

Defendants knew or in the exercise of reasonable care should have known, that the 
19 

loan transactions involving Petitioner and other persons similarly situated were 
20 

defective, unlawful, violative of federal and state laws and regulations, and would 
21 

subject Petitioner to economic and non-economic harm and other detriment. 
22 

23 Petitioner is among the class of persons that TILA, HOEP A, RESP A and the 

2 4 Regulations X and Z promulgated there under were intended and designed to 

25 protect, and the conduct alleged against Defendants is the type of conduct and 

26 harm which the referenced statutes and regulations were designed to deter. 

27 

28 
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1 As a direct and proximate result of Defendant's negligence, Petitioner suffered 

2 economic and non-economic harm in an amount to be shown according to proof at 

3 trial. 

4 AGENT: COMMON LAW FRAUD 

5 

If any Agents' misrepresentations made herein were not intentional, said 
6 

misrepresentations were negligent. When the Agents made the representations 
7 

alleged herein, he/she/it had no reasonable ground for believing them to be true. 
8 

9 Agents made these representations with the intention of inducing Petitioner to act 

10 in reliance on these representations in the manner hereafter alleged, or with the 

11 expectation that Petitioner would so act. 

12 Petitioner is informed and believes that Agent et al, facilitated, aided and abetted 

13 various Agents in their negligent misrepresentation, and that various Agents were 

14 negligent in not implementing procedures such as underwriting standards oversight 

1s that would have prevented various Agents from facilitating the irresponsible and 

16 wrongful misrepresentations of various Agents to Defendants. 

17 
Petitioner is informed and believes that Agent acted in concert and collusion with 

18 
others named herein in promulgating false representations to cause Petitioner to 

19 
enter into the LOAN without knowledge or understanding of the terms thereof 

20 

As a proximate result of the negligent misrepresentations of Agents as herein 
21 

alleged, the Petitioner sustained damages, including monetary loss, emotional 
22 

distress, loss of credit, loss of opportunities, attorney fees and costs, and other 
23 

damages to be determined at trial. As a proximate result of Agents' breach of duty 
24 

and all other actions as alleged herein, Defendants has suffered severe emotional 
25 

distress, mental anguish, harm, humiliation, embarrassment, and mental and 
26 

physical pain and anguish, all to Petitioner's damage in an amount to be 
27 

established at trial. 
28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

PETITIONER PROPERLY AVERRED A CLAIM FOR BREACH OF TH 

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING. 

Petitioner properly pled Defendants violated the breach of implied covenant of 

good faith and fair dealing. "Every contract imposes upon each party a duty of 

good faith and fair dealing in its performance and its enforcement." Price v. Wells 

Fargo Bank, 213 Cal.App.3d 465, 478, 261 Cal. Rptr. 735 (1989); Rest.2d 

Contracts § 205. A mortgage Agent has fiduciary duties. Wyatt v. Union Mortgage 

Co., (1979) 24 Cal. 3d. 773. Further, In Jonathan Neil & Associates, Inc. v Jones, 

(2004) 33 Cal. 4th 917, the court stated: 

In the area of insurance contracts the covenant of good faith and fair dealing has 
11 

taken on a particular significance, in part because of the special relationship 
12 

between the insurer and the insured. The insurer, when determining whether to 
13 

settle a claim, must give at least as much consideration to the welfare of its insured 
14 

as it gives to its own interests ... The standard is premised on the insurer's 
15 

obligation to protect the insured's interests ... Id. at 937. 
16 

17 Likewise, there is a special relationship between an Agent and borrower. "A perso 

18 who provides Agency services to a borrower in a covered loan transaction by 

19 soliciting Lenders or otherwise negotiating a consumer loan secured by real 

20 property, is the fiduciary of the consumer ... thls fiduciary duty [is owed) to the 

21 consumer regardless of whom else the Agent may be acting as an Agent for ... 

22 The fiduciary duty of the Agent is to deal with the consumer in good faith. If the 

23 Agent knew or should have known that the Borrower will or has a likelihood of 

2 4 defaulting ... they have a fiduciary duty to the borrower not to place them in that 

2s loan." (California Department of Real Estate, Section 8: Fiduciary Responsibility, 

26 www.dre.ca.gov). [Emphasis Added]. 

27 All Defendants, willfully breached their implied covenant of good faith and fair 

28 dealing with Petitioner when Defendants: (1) Failed to provide all of the proper 
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i disclosures; (2) Failed to provide accurate Right to Cancel Notices; (3) Placed 

2 Petitioner into Petitioner's current loan product without regard for other more 

3 affordable products; (4) Placed Petitioner into a loan without following proper 

4 underwriting standards; (5) Failed to disclose to Petitioner that Petitioner was 

s going to default because of the loan being unaffordable; (6) Failed to perform valid 

6 and /or properly documented substitutions and assignments so that Petitioner could 

1 ascertain Petitioner rights and duties; and (7) Failed to respond in good faith to 

a Petitioner's request for documentation of the servicing of Petitioner's loan and the 

9 existence and content of relevant documents. Additionally, Defendants breached 

i o their implied covenant of good faith and fair dealing with Petitioner when 

11 Defendants initiated foreclosure proceedings even without the right under an 

i 2 alleged power of sale because the purported assignment was not recorded and by 

13 willfully and knowingly financially profiting from their malfeasance. Therefore, 

14 due to the special relationship inherent in a real estate transaction between Agent 

15 and borrower, and all Defendants' participation in the conspiracy, the Motion to 

16 Dismiss should be denied. 

i1 CAUSE OF ACTION VIOLATION OF TRUTH IN LENDING ACT 1 

18 U.S.C. §1601 ET SEQ 

19 

Petitioner hereby incorporates by reference, re-pleads and re-alleges each and 
20 

every allegation contained in all of the paragraphs of the General Allegations and 
21 

Facts Common to All Causes of Action as though the same were set forth herein. 
22 

23 Petitioner is informed and believes that Defendant's violation of the provisions of 

24 law rendered the credit transaction null and void, invalidates Defendant's claimed 

25 interest in the Subject Property, and entitles Petitioner to damages as proven at 

26 trial. 

27 

28 
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1 INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

2 
The conduct committed by Defendants, driven as it was by profit at the expense of 

3 
increasingly highly leveraged and vulnerable consumers who placed their faith and 

4 
trust in the superior knowledge and position of Defendants, was extreme and 

5 
outrageous and not to be tolerated by civilized society. 

6 

Defendants either knew that their conduct would cause Petitioner to suffer severe 
7 

emotional distress, or acted in conscious and/or reckless disregard of the 
8 

probability that such distress would occur. 
9 

10 Petitioner did in fact suffer severe emotional distress as an actual and proximate 

11 result of the conduct ofDefendants as described hereinabove. 

12 As a result of such severe emotional distress, Petitioner suffered economic and non 

13 economic harm and detriment, all to be shown according to proof at trial of this 

14 matter. 

15 
Petitioner demands that Defendants provide Petitioner with release of lien on the 

16 
lien signed by Petitioner and secure to Petitioner quite title; 

17 
Petitioner demands Defendants disgorge themselves of all enrichment received 

18 
from Petitioner as payments to Defendants based on the fraudulently secured 

19 
promissory note in an amount to be calculated by Defendants and verified to 

20 
Petitioner; 

21 
Petitioner further demands that Defendants pay to Petitioner an amount equal to 

22 
treble the amount Defendants intended to defraud Petitioner of which amount 

23 
Petitioner calculated to be equal to $1,215,921.72 

24 
PRAYER 

25 

WHEREFORE, Petitioner prays for judgment against the named Defendants, and 
26 

27 
each of them, as follows: 

28 
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i For an emergency restraining order enjoining lender and any successor in 

2 interest from foreclosing on Petitioner's Property pending adjudication of 

3 Petitioner's claims set forth herein; 

4 For a permanent injunction enjoining Defendants from engaging in the 

s fraudulent, deceptive, predatory and negligent acts and practices alleged 

6 herein; 

1 For quiet title to Property; 

s For rescission of the loan contract and restitution by Defendants to Petitione 

9 according to proof at trial; 

10 For disgorgement of all amounts wrongfully acquired by Defendants 

11 according to proof at trial; 

12 For actual monetary damages in the amount $405,307.24; 

13 For pain and suffering due to extreme mental anguish in an amount to be 

14 determined at trial. 

15 For pre-judgment and post-judgment interest according to proof at trial; 

16 For punitive damages according to proof at trial in an amount equal to 

17 $1,215,921.72. 

1 a For attorney's fees and costs as provided by statute; and, 

19 For such other relief as the Court deems just and proper. 

24 

25 

26 

27 

28 

Original Petition - 31 

13-01436-mg    Doc 24-8    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit G  to
 Priore Declaration    Pg 32 of 32



Exhibit H

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 1 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62   Filed 02/16/11   Page 1 of 31

1 31 
2 Holly S. Burgess (SBN 104757) 

LAW OFFICES OF HOLLY S. BURGESS 
3 680 Auburn Folsom Road, Suite 109 

Auburn, CA 95603 
4 530-889-8900 

530-820-1526 fax 
5 hollyburgess@lohsb.com 

6 Attorney for Plaintiff 

7 SHELLEY von BRINCKEN 

8 

9 

10 

THE UNITED STATES DISTRICT COURT 

THE EASTERN DISTRICT OF CALIFORNIA 

SACRAMENTO DIVISION 
11 

12 

13 

14 

SHELLEY von BRINCKEN, 

Plaintiff, 

vs. 

) CASE NO: 2:10-CV-02153-JAM-KJN 
) 
) SECOND AMENDED 
) COMPLAINT FOR: 
) 1. VIOLATION OF HOMEOWNERS 
) EQUITY PROTECTION ACT; 

MORTGAGECLOSE.COM, INC.; ) 2. VIOLATIONS OF REAL ESTATE 
15 CALIFORNIA LAND COMPANY OF NEV ADA ) SETTLEMENT PROCEDURES ACT; 

COUNTY; ) 3. VIOLATIONS OF TRUTH IN 
16 EXECUTIVE TRUSTEE SERVICES, dbaETS ) LENDING ACT; 

SERVICES, LLC; ) 4. VIOLATIONS OF FAIR CREDIT 
17 MORTGAGE ELECTRONIC REGISTRATION ) REPORTING ACT; 

18 
SYSTEMS, INC.; ) 5. FRAUDULENT MISREPRESENTA-
GMAC MORTGAGE, INC.; and ) TION; 

19 
DOES 1-20, inclusive, ) 6. BREACH OF FIDUCIARY DUTIES; 

) 7. UNJUST ENRICHMENT; 

20 

21 

22 

23 

24 

25 

26 

27 1. 

Defendants. ) 8. CIVIL CONSPIRACY; 
) 9. CIVIL RICO VIOLATIONS; 
) 10. QUIET TITLE 
) 11. USURY AND FRAUD; 
) 12. WRONGFUL FORECLOSURE; 
) 13. BREACH OF SECURITY 
) INSTRUMENT 
) 
) PLAINTIFF DEMANDS A JURY 

TRIAL 

PARTIES 

Plaintiff is SHELLEY von BRINCKEN ("Plaintiff' or "von BRINCKEN"), an 

28 individual who is the owner of 14738 Wolf Road, Grass Valley, California, 95949 (''the Subject 

- 1-
Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT 
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1 Property"). The legal description of the Subject Property is fully described in Exhibit "A", attached 

2 hereto and incorporated herein by reference, APN: 55-060-34 

3 2. Defendant, MORTGAGECLOSE.COM, INC. ("MORTGAGECLOSE") is a 

4 corporation, incorporated in Pennsylvania, whose address is 635 Swedesford Road, Malvern, PA 

5 19355, and was engaged in business as a bank and/or a private lender, and/or servicer of mortgage 

6 loans in the county of Nevada, California. 

7 3. Defendant GMAC MORTGAGE, LLC, ("GMAC") is a wholly owned subsidiary of 

8 Ally Financial Inc., whose corporate headquarters is in Fort Washington, PA, and on information and 

9 belief, at all times mentioned in this Complaint was engaged in the business of title insurance, 

1 O banking services, including foreclosure, and acting as trustee for banks, mortgage holders and lien 

11 holders in the county ofNevada, California. 

12 4. Defendant, EXECUTIVE TRUSTEE SERVICES, dba ETS SERVICES, LLC 

13 ("ETS") a division of GMAC Mortgage, LLC, on information and belief, at all times mentioned in 

14 this Complaint was engaged in the business of banking services, including foreclosure, and involved 

15 

16 
in the acquisition, purchase, sale, securitization, and servicing of residential mortgages in the county 

of Nevada, California. 
17 

18 
5. Defendant CALIFORNIA LAND COMP ANY OF NEV ADA COUNTY 

19 ("CALIFORNIA LAND") is a California corporation, whose business address is 464 Brunswick 

20 Road, Grass Valley, CA 95945, and who on information and belief, at all times mentioned in this 

21 

22 

23 

24 

25 

Complaint was engaged in the business of title insurance, banking services, including foreclosure, 

and acting as trustee for banks, mortgage holders and lien holders in the county of Nevada, 

California. 

6. Defendant MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., 

26 
("MERS") at all times relevant herein was incorporated in the state of Delaware, with its principal 

place of business in Reston, Virginia. MERS was conducting business including, but not limited to, 
27 

operating a database, assigning mortgages (specifically including an attempt to assign the subject 
28 
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1 mortgage herein) in violation of California Corporations Code section 19l(d). 

2 7. Defendant FEDERAL NATIONAL MORTGAGE ASSOCIATION ("FNMA"), 

3 commonly referred to as "Fannie Mae," is a stockholder-owned corporation, charted as a government 

4 sponsored enterprise. 

5 8. Defendant FANNIE MAE GUARANTEED PASS-THROUGH CERTIFICATES 

6 SERIES 2007-036 ("FANNIE MAE TRUST"), is an unregistered entity in California, based on 

7 information and belief, was at all relevant times mentioned herein, was a pooling and servicing trust 

8 of mortgages, in which the subject mortgage and property were placed. Based on information and 

9 belief, FANNIE MAE TRUST is or was the holder of the subject mortgage note. 

10 9. Defendants DOES 1-10 are believed to be the current beneficiaries of the Deed of 

11 Trust, if the lien has not been extinguished by operation of law. 

12 10. Plaintiff does not know the true names, capacities, or basis of liability of Defendants 

13 sued as Doe 1 through Doe 20. Each fictitiously named Defendant is in some manner liable to 

14 Plaintiff, claims some right, title, or interest in the Subject Property, or both. 

15 11. At all times relevant to this Complaint, each of the Defendants was the agent or 

16 employee of each of the remaining Defendants, and was acting within the course and scope of such 

1 7 agency or employment. 

18 12. Plaintiff does not know the true names, capacities, or basis for liability of Defendants 

19 sued as Doe 1 through Doe 10, i.e., the Beneficiaries. Each fictitiously named Defendant is in some 

20 manner liable to Plaintiff, claims some right, title, or interest in the Subject Property, or both. 

21 13. At all times relevant to this Complaint, each of the Defendants was the agent or 

22 employee of each of the remaining Defendants, and was acting within the course and scope of such 

23 agency or employment. 

JURISDICTION 24 

25 14. Pursuant to 28 U.S.C.A. § 1331, this court has original jurisdiction based on the laws of 

26 the United States, as alleged herein. 

27 15. Pursuant to 28 U.S.C. §1367(a), this court has supplemental jurisdiction over the 

28 related state court claims. 
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1 

2 16. 

FACTS COMMON TO ALL CAUSES OF ACTION 

Not only is the Plaintiff the victim of fraud, unlawful and predatory lending and an 

3 underlying conspiracy to commit fraud, but Ms. BRINCKEN is also facing the pending loss of her 

4 home through foreclosure initiated and advanced by Defendants in violation of the notice and 

5 standing requirements of California foreclosure law. 

6 17. In addition, the challenged foreclosure is based upon a Deed of Trust and a Note in the 

7 mortgage that is no longer held by the same entity or party. Further, the foreclosure is based upon a 

8 Deed of Trust that was flawed at the date of origination of the loan. The "lender" on the Deed of 

9 Trust, MORTGAGECLOSE was not the actual lender or source of the monies that funded the loan. 

10 The money to fund the loan came from investors. MORTGAGECLOSE acted merely as a broker for 

11 the purpose of obtaining Plaintiff's signature on loan documents and, therefore, MORTGAGECLOSE 

12 was merely the servicer of the loan, but never the lender or owner of the beneficial interest in the 

13 Deed of Trust or the obligation purportedly secured thereby. MERS was named as nominee of the 

14 "Lender" MORTGAGECLOSE and as beneficiary on the Deed of Trust, but MERS was not the true 

15 beneficiary; and the "Lender," on whose behalfMERS was named as "nominee," was not the true 

16 lender. 

17 In this case, foreclosure and a Trustee's Deed Upon Sale have been filed. The 

18 foreclosing entity ETS filing the foreclosure is a third party and has no pecuniary interest in the 

19 mortgage loan. The entity lacks standing and the capacity to foreclose. The entity has no firsthand 

20 knowledge of the loan, no authority to testify or file affidavits as to the validity of the loan documents 

21 or the existence of the loan. The entity has no legal authority to draft mortgage assignments relating 

22 to the loan. The foreclosing entity and its agents regularly commit perjury in relation to their 

23 testimony. 

24 17. MORTGAGECLOSE, the lender on the original Promissory Note was not the lender. 

25 On information and belief, the "lender" MORTGAGECLOSE did not actually loan Plaintiff any 

26 money. The true originators of the loan immediately and simultaneously securitized (allegedly) the 

27 note through the means of conversion of an Article III negotiable Instrument (U.C.C.) into Article IX 

28 (U.C.C.), non-negotiable paper. The beneficial interest in the Note was never in the lender. In this 
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1 case ETS has declared a default and is not in privity with the lender. The true owner (s) or 

2 beneficiary(s) of the mortgage loan has not declared a default, cannot declare a default under its Trust 

3 Agreement, and does not have an interest in the Note that allows for any remedial actions to be 

4 undertaken by the Beneficial Interest Holder(s). 

5 18. The obligations reflected by the Note (allegedly secured by MERS's assignment of 

6 the MORTGAGECLOSE Deed of Trust to ETS and ETS's assignment of the Deed of Trust to 

7 FNMA as trustee for FANNIE MAE TRUST) have been satisfied in whole or in part because the 

8 investors who furnish the funding for these loans have been paid to the degree that extinguishments 

9 of the debts has occurred with the result that there exist no obligations on which to base any 

10 foreclosure on the property owned by Plaintiff. Defendants have and continue to cloud the title and 

11 illegally collect payments and attempt to foreclose upon the property of the Plaintiff when they do 

12 not have lawful rights to foreclose, and are not holders-in-due-course of the notes. 

13 19. The mortgage loan assigned to MERS, as nominee, is, at most, an unsecured debt. 

14 The only parties entitled to collect on the unsecured debt would be the holder-in-due-course and 

15 beneficial owner(s) of the original Promissory Note (the original "Lender of Record"), iL the asset is 

16 still booked as an asset and has not been sold and de-recognized as an asset under F ASB 140. Those 

17 unknown parties have not come forward in this case. 

18 20. Certain individuals, who were the employees of the Servicer, ETS, executed and 

19 notarized forged documents as to the ownership of the loan. The affiants have committed counts of 

20 fraud, perjury and forgery of the mortgage loan. 

21 21. Defendant ETS, represented itself as a "Trustee" coming to Court and are actually not 

22 common law Trustees, rather, they are special Corporate Trustees with limited ministerial duties. 

23 These rights, duties and obligations do not include any remedial actions as they relate to the assets of 

24 the REMIC Trust. The Servicers, like ETS, are merely administrative entities, under limited power 

25 of attorney, who collect the mortgage payments and escrow funds. The Servicer has no greater 

26 power than its' Principal, the Trustee, and lacks the authority to bring any action on behalf of the 

27 REMIC Trust. The Trust participants have executed Trust Agreements, under oath, with the Security 

28 Exchange Commission ("SEC"), and the Internal Revenue Service ("IRS"), as mortgage asset "pass-
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1 through" entities wherein they can never own or manage the mortgage loan assets in the REMIC 

2 Trust. This allows them to qualify as a Tax Free Real Estate Mortgage Investment Conduit 

3 ("REMIC") rather than an ordinary Real Estate Investment Trust ("REIT"). As long as the Trust is a 

4 qualified REMIC, no income tax will be charged to the beneficial certificateholders. 

5 22. Importantly, the "Trustee" or custodian, must have the mortgages recorded in the 

6 investors name as the beneficiaries of the Trust within 90 days of the "closing date" (IRS Rule 860D 

7 (a)(4)), as defined within the REMIC Trust Agreement. Every mortgage in the Trust should have 

8 been publicly recorded in Nevada County where the property is located with a mortgage in the name 

9 of this Trust, which would have had to been recorded in this case in 2009. No such recording 

10 exists in the Nevada County records. 

11 23. The Promissory Note was never conveyed pursuant to the Trust mandates and the 

12 mortgages were never conveyed or recorded pursuant to the proper chain of custody and Assignment 

13 within the Trust Agreement(s). 

14 24. In this scenario, even if the foreclosing entity produces a copy of a note, or even an 

15 alleged original, the mortgage loan was not conveyed into the Trust under the requirements of the 

16 prospectus for the Trust or the REMIC requirements of the IRS. Mere possession of an Instrument 

1 7 does not confer the status of a person entitled to enforce the Instrument. 

18 25. Consequentially, the end result is that the required Trust asset, or any part thereof 

19 (mortgage note or security interest), was not legally transferred to the Trust to allow the Trust to 

20 ever be considered a "holder" of a mortgage loan. Neither the "Trust" nor the Servicers, GMAC or 

21 ETS, would ever be entitled to bring a foreclosure or declaratory action. The Trust will never have 

22 standing or be a real party in interest before this Court. 

23 26. The transfer of mortgage loans into the Trust in which the Trustee after the "cut off 

24 date" (in this case 2007), destroys the Trust's REMIC tax exempt status, and this Trust would owe 

25 millions of dollars to the IRS and the State of California as the income would be taxed at one 

26 hundred percent (100%), ifthe Court were to find in favor of the Defendant(s). Subsequent to the 

27 "cut-off date" listed in the prospectus, whereby the mortgage notes and security for these notes had 

28 
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1 to be identified, and the Note and Mortgages transferred, within 90 days, and thereafter, the pool is 

2 permanently closed to future transfers of mortgage assets. 

3 27. Defendants fraudulently conveyed Plaintiffs mortgage loan, which was fraudulently 

4 recorded on or about January 23, 2009, in an attempt to transfer a Mortgage Assignment into a 

5 

6 

REMIC after that REMIC's "cut off' and "closing dates". 

28. Therefore, the lack of lawful acquisition of Plaintiffs mortgage loan violates the 

7 prospectus presented to the investors and the IRS REMIC requirements. 

8 29. Plaintiff signed a Promissory Note and Mortgage. She was unknowingly converting 

9 her property into an alleged asset of a Trust, while her credit and signature was used to sell 

10 securities, the profits of which were to used to fund the predatory "loan", (unbeknownst to Debtor, 

11 the loan papers were processed with an inflated appraisal and inflated income) without her consent 

12 or knowledge of the terms and conditions of the contract. Under the controlling Trust documents, a 

13 percentage of the homeowner's monthly payment stream was used as a guarant~e. This guarantee 

14 and payment under the guarantee has resulted in accounting documents that Plaintiff believes show 

15 all payments have been made on Plaintiffs alleged obligation. A portion of Plaintiffs monthly 

16 mortgage payment was used to insure and pay her alleged obligation without her knowledge or 

17 consent and the payment is believed to be current. California Commercial Code §3602(a) and UCC 

18 3-602(a) provide that an obligation paid is an obligation extinguished. Plaintiff was never informed 

19 of the nature of the scheme. She was deliberately induced into signing a Negotiable Instrument 

20 which was never intended as such, but intended as collateral for the sale of securities. Under the 

21 terms of the typical Pooling and Servicing Agreement ("PSA"), her mortgage obligation has been 

22 paid. Her alleged "default" is a fiction. 

23 30. The fact that this "loan" was actually the proceeds from the sale of securities, and not 

24 a loan as it is defined under the laws of California, was a "material disclosure" which was 

25 deliberately and intentionally undisclosed. The failure to disclose the identity of the true lender at 

26 closing was also a "material disclosure"; the nature of which would make the deed of trust void 

27 under California contract law. 

28 

- 7-
Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 8 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62   Filed 02/16/11   Page 8 of 31

1 31. As required by SEC, this Trust has a PSA and must be publicly filed. The only 

2 purpose for the PSA is for the administration and distribution of funds to the investors and the 

3 obligation of the so called Trustee in administering the Trust. The investors who put up money for 

4 the Trust and who received the securities certificates or Bonds, are purported to not be parties to the 

5 PSA. However, under the Step Transaction Doctrine, as adopted by the Courts, these transactions 

6 are interdependent of one another and interrelated and, therefore, fall under the scope of a "single 

7 transaction", as defined by the Doctrine. The Borrowers and the Investors are the true Principals to 

8 the transaction, with the only financial and pecuniary interest in the transaction( s ). 

9 32. The PSA merely sets forth what happens after the mortgages are bundled together. 

10 However, the PSA also sets forth a Cut Off Date. The Cut off date is the date on which all mortgage 

11 loans in the Trust must be identified and set out in the SEC required list of mortgage loans. 

12 33. Like the cut off date, this Trust had a Closing Date. The Closing Date is the date that 

13 the individually identified mortgages were to be transferred through the Custodian for the benefit of 

14 the investors. The Trust Custodian must certify that for each mortgage loan, the Trust Custodian has 

15 possession of the original Promissory Note, all original endorsements and assignments transferring 

16 the Note and proof that the ownership of the Note has been lawfully transferred for the benefit of the 

17 investors. Further proof of the ownership of a mortgage loan is required by a public recording of the 

18 Mortgage or Assignment of the mortgage itself. This MUST have occurred by the closing date. 

19 34. In this case, based upon information and belief, Plaintiff believes the Trust was 

20 actually closed before the loan was finalized in late December 2009. 

21 35. Whoever claims to be acting on behalf of the Trust and claims that it has acquired the 

22 loan from MORTGAGECLOSE, was not the party in the original Deed of Trust. The multiple 

23 transfers of title of the mortgage loan between the originator, MORTGAGECLOSE, The REIT 

24 Trust, the Depositor and the REMIC Trust is simply ignored as it can never be proved or shown to 

25 the Court. Chain of Mortgage assignment is broken as the assignees in the chain of title were never 

26 the mortgagee of record under a Mortgage Assignment and have absolutely no legal tie to the 

27 investors in the Trust. 

28 
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1 36. The assignment of Plaintiffs mortgage was signed and notarized many years after the 

2 actual date of the "loan" and the date listed with the SEC and IRS as the "Closing" of the REMIC. 

3 In this case, if found to be true, this Trust has been operating illegally as a tax exempt REMIC. 

4 37. On or about January 23, 2009, Plaintiff executed a written DEED of TRUST and 

5 security instrument, with MORTGAGECLOSE as the lender and CALIFORNIA LAND as the 

6 trustee. A copy of the DEED of TRUST is attached as Exhibit "B" and incorporated herein by 

7 reference. The DEED of TRUST and Security Instrument has never been transferred from 

8 MORTGAGECLOSE, to the foreclosing entity, ETS or GMAC. Plaintiff is informed and believes 

9 the Deed of Trust has been transferred to an unknown entity at the time of execution in January 2009 

1 O or was transferred to other unnamed entities and that the parties claiming a right or beneficial interest 

11 in the Deed of Trust, in fact have not legitimate claims, as more fully explored below, in the 

12 TWELFTH CAUSE OF ACTION for WRONGFUL FORECLOSURE. 

13 

14 

15 

16 

17 

38. All Defendants, if any of the Defendants has any interest in the Note and Deed of 

Trust (referred to collectively as "Mortgage"), are responsible and liable herein for all the actions of 

its predecessor-in-interest, the owner of the subject mortgage loan and the servicer/agent. 

Chain of Title Problems 

18 39. The chain of title is hopelessly confused and convoluted, with multiple entities claiming a 

19 pecuniary interest in the Subject Property. At the time of the Notice of Default, the recorded interests 

20 contradict the assertion that MERS or FNMA for FANNIE MAE TRUST was the foreclosing 

21 beneficiary, and reveal a slew of other illegal actions. Starting from the beginning, the chain of 

22 recordation is as follows: 

23 

24 

25 

26 

27 

28 

DATE DOCUMENT 

NOTE 
Dated Loan #0810219 
1114/2009 

[Attached as Exhibit "B"] 

Von Brincken v. MortgageClose.com, Inc., et al. 

PARTIES 

Lender: Morigageclose.Com, Inc. 
(NV) 

Borrower: Shelley Von Brincken 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATE DOCUMENT 

NOTE 
Dated Loan #0810219 
1114/2009 

[Attached as Exhibit "B"] 

DEED OF TRUST 
Filed: $220,000 
1/23/2009 

[Attached as 
Exhibit "B"] 

Notice of Assignment, 
not filed Sale or Transfer of 
Dated: Servicing Rights 
3/1/2009 Loan #0810219 

[Attached as 
Exhibit "C"l 

Dated: Borrower's Qualified 
3/17/2010 Written Request 

[Attached as 
Exhibit "D"] 

Dated: GMAC's First 
3/30/2010 Response to Borrower's 

Qualified Written 
Request 

[Attached as 
Exhibit "E"] 

Dated: Borrower's Notice of 
4/16/2010 Exercising Right to 

Cancel 
"Rescission Letter" 

[Attached as Exhibit 
"F"] 

Von Brincken v. MortgageClose.com, Inc., et al. 

PARTIES 

Lender: Mortgageclose.Com, Inc. 
(NV) 

Borrower: Shelley Von Brincken 

Lender/Beneficiary: Mortgageclose.Com, Inc. 
(NV) 

Borrower/Trustor: Shelley Von Brincken 

Trustee: California Land Title 
Company 

N ominee/beneficiarv: MERS 
Servicer: Mortgageclose.Com, Inc. 

New Servicer: [unnamed] 

Borrower: Shelley Von Brincken 

Borrower/ Affiant: Shelley Von Brincken 

Servicer/ Addressee: GMAC Mortgage 

Borrower/ Affiant: Shelley Von Brincken 

SubServicer/Sender: GMAC Mortgage 

Master Servicer: FNMA 

Loan owner: FNMA 

Borrower/ Affiant: Shelley Von Brincken 

Addressees: Mortgageclose.com; 
GMAC Mortgage; 
California Land Title 
Company; 
MERS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATE DOCUMENT 

Filed: SUBSTITUTION 
4/28/2010 OF TRUSTEE 

[Attached as 
Exhibit "G"] 

Filed: NOTICE OF DEFAULT 
4/28/2010 & ELECTION TO 

SELL UNDER DEED OF 
TRUST 

**NO Notarized 
Declaration of 
Compliance** 

[Attached as Exhibit 
"H"] 

Dated: GMAC's Second 
5/4/2010 Response to Borrower's 

Qualified Written 
Request 

[Attached as 
Exhibit "I"] 

DEBT VALIDATION 
Dated NOTICE 
5/5/2010 

[Attached as Exhibit "J"] 

NOTICE OF 
Filed: TRUSTEE'S SALE 
8/6/2010 Loan #0602227759 

Sale Date: August 19, 2010 
[Attached as 
Exhibit "K"] 

Von Brincken v. MortgageClose.com, Inc., et al. 

PARTIES 
Trustor: Shelley Von Brincken 

Orig Trustee: California Land Title 
Company of NV County 

Orig Beneficiary: MERS as nominee for 
Mortgageclose.Com, Inc. 

New Trustee: Executive Trustee 
Services, LLC dba ETS 
Services, LLC 

Signer: MERS 
Donna Fitton, Assistant 
Secretary 

DATE: 4/27/2010 
Trustor: Shelley Von Brincken 

Beneficiary: unnamed 

Contact to stop MERS c/o ETS Services, 
foreclosure LLC 

undersigned: ETS Services, LLC as 
Agent for beneficiary 
By Maricela Miseroy, 
Trustee Sale Officer 

DATE siQned: 4/27/2010 
Borrower/ Affiant: Shelley Von Brincken 

Sub Servicer/Sender: GMAC Mortgage 

Master Servicer: FNMA 

Loan owner: FNMA 

Creditor: MERS 

Sender: ETS Services, LLC 

Trustor: Shelley Von Brincken 

Trustee: ETS Services, LLC 

Signer: ETS Services, LLC 
Ileanna Petersen, Trustee 
Sale Officer 

DATE: 7/28/2010 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

DATE 

Filed: 
8/11/2010 

Filed: 
9/10/2010 

Dated 
10/27/2010 

DOCUMENT 
LISPENDENS 

[Attached as 
Exhibit "L"] 

TRUSTEE'S DEED 
UPON SALE 
& 
Acknowledgement of 
COMPLIANCE 

Sold on 8/31/2010 
Sale price $186,904. 72 

Loan #0602227759 

[Attached as 
Exhibit "M"] 

Letter to advise borrower 
that Fannie Mae is 
current owner of 
borrower's LOAN and 
GMAC is the LOAN 
servicer 

[Attached as 
Exhibit "N"] 

PARTIES 
Plaintiff: Shelley Von Brincken 

Defendants: Mortgageclose. Com, Inc.; 
Executive Trustee 
Services, LLC dba ETS 
Services. LLC 

Gran tor Executive Trustee 
Services, LLC dba ETS 
Services, LLC, as Trustee 

Grantee: "The Foreclosing 
Beneficiary" 
Federal National Mortgage 
Association (FNMA) 

Trustee: Executive Trustee 
Services, LLC dba ETS 
Services, LLC 

Trustor: Shelley Von Brincken 

Acknowledgement Executive Trustee 
Signer: Services, LLC dba ETS 

Services, LLC, as Trustee 
By Kathleen Gowen, 
Limited Signing Officer 

DATE: 9/3/2010 
Borrower: Shelley Von Brincken 

Beneficiary: Fannie Mae (FNMA) 

Servicer: GMAC Mortgage, LLC 

22 40. On or about March 1, 2009 Defendant MORTGAGECLOSE provided Plaintiff with a Notice 

23 of Assignment, Sale or Transfer of Servicing Rights dated January 14, 2009 ("Notice of 

24 Assignment"). The Notice of Assignment states that MORTGAGECLOSE is the servicer of 

25 Plaintiff's mortgage loan, not the beneficiary. It further states that it is transferring the servicing of 

26 mortgage loan to a new servicer, however, the new servicer's name was not provided. This is 

27 contrary to the Deed of Trust, paragraph 20 that requires written notice that states the name and 

28 address of the new servicer. This indicative of Defendants' pattern of breaches and nondisclosure of 
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1 required information. 

2 41. On or about March 17, 2010, Plaintiff sent a Qualified Written Request ("QWR") to 

3 Defendant GMAC regarding her mortgage loan. GMAC sent a reply dated March 30, 2010, stating 

4 that it is the subservicer of her account and that FNMA is both the Master Servicer and the owner of 

5 Plaintiffs mortgage. However, contrary to California Civil Code Section §2932.5, no assignment of 

6 the security interest from the purported Lender Mortgageclose.Com to FNMA was ever "duly 

7 acknowledged and recorded" in California. Compliance with this code is required in other for an 

8 assignee to have the power of to sell Plaintiffs property. Thus, FNMA wrongly foreclosed and 

9 ordered the sale of Plaintiffs Property. A copy of GMAC's March 30, 2010 reply letter is attached 

10 as Exhibit "C". 

11 42. To further contradict Defendants' assertions, Defendant GMAC sent a second reply to 

12 Plaintiffs QWR, dated May 4, 2010. The reply is addressed to Plaintiffvon BRINCK.EN, but bears 

13 the greeting "Dear Ms. Gottesburen." This second reply, contrary to Defendant GMAC's first reply, 

14 states on page 2, item #6 that Plaintiffs Loan is registered with MERS and ''therefore, there are no 

15 assignments." A copy of GMAC's May 4, 2010 reply letter is attached as Exhibit "G". 

16 Defendant GMAC's second reply letter also answers most of Plaintiff's questions with 

17 the statement: "Subject to business and trade practices which are proprietary and confidential." This 

18 further demonstrates Defendants' pattern of nondisclosure of required information .. 

19 43. On or about April 16, 2010, Plaintiff sent a letter to the purported Lenders of her mortgage 

20 loan and their agents (Mortgageclose, GMAC, California Land, and MERS) to advise them that she 

21 was exercising her right to rescind the loan "Plaintiff's Rescission Letter"). Plaintiff's letter also 

22 advised Defendants that they violated TILA by failing to provide her with a ''Notice of Right to 

23 Cancel." Plaintiffs Rescission Letter detailed her claims against the Defendants. Plaintiff further 

24 advised Defendants that their omission extended the deadline by which the Lender must accept a 

25 valid offer to rescind the loan, to three years after the consummation of the loan. The loan was 

26 consummated on or about January 14, 2009, and Plaintiff sent her Rescission Letter on or about 

27 April 16, 2009. Thus, Plaintiff timely sent her Rescission Letter to Defendants. Plaintiffs rescission 

28 pursuant to 12 C.F.R. § 226.23(d)(l) caused Defendants' security interest to become void and 
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1 Plaintiff is not liable for any amount. Plaintiffs Letter is attached as Exhibit "D". 

2 44. Defendants neither responded nor took possession of Plaintiffs tender within 20 calendar 

3 days as required by 12 C.F.R. § 226.23(d)(3). Thus, Plaintiff may keep the Subject Property without 

4 further obligation, as provided by 12 C.F.R. § 226.23(d)(3). 

5 45. The Notice of Default (NOD), recorded on April 28, 2010, signed By "Maricela Miseroy, 

6 Trustee Sale Officer", without stating any corporate signatory capacity as required by Corporations 

7 Code 313 whatsoever. The NOD was signed by ETS, which purports to be an agent "for the 

8 beneficiary" who is unnamed. Additionally, there is no notarized Declaration of Compliance 

9 attached to the NOD as required by California Civil Code 2923.5. As the NOD is non-compliant with 

10 California law, it is therefore invalid, should be stricken from the Official Records, the document 

11 expunged, and the Sale of the Subject Property should be set aside by the court. The NOD is attached 

12 as Exhibit "F". 

13 46. The Debt Validation Notice (dated May 5, 2010) alleges that MERS is the creditor to whom 

14 Plaintiff owes the debt under the Note and Deed of Trust. Again, this is contrary to GMAC's first 

l5 reply letter and to the Trustee's Deed Upon Sale, which purport that FNMA is the beneficiary of 

16 Plaintiffs mortgage loan. However, neither MERS nor FNMA were validly assigned a security 

17 interest in Plaintiffs mortgage loan. 

18 

19 

20 

21 

22 

23 

24 

25 

47. Notice of Trustee's Sale, filed dated September 3, 2010, is also fatally defective. It was 

signed by ETS, citing that it received a written Declaration of Default from the original beneficial 

interest holder under the Deed of Trust. This was false as the NOD was filed by OLD REPUBLIC 

DEF AULT MANAGEMENT SERVICES, when MORTGAGECLOSE was the original lender and 

beneficial interest holder. (See Exhibit F Notice of Default). The Notice is utterly void, ultra vires, 

powerless and without legal validity, for the reasons stated already. The Notice of Trustee's Sale is 

attached as Exhibit "I". 

Separate Failure to Resolve Prior to Sale 
26 

48. Plaintiff called the purported lender/servicer of the subject mortgage to advise about 
27 

her financial situation and to request assistance in the form of a repayment plan or other 
28 
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1 modification relief designed to avoid foreclosure and the loss of her home. 

2 49. Despite Plaintiffs efforts, the purported lender/servicer failed, refused and/or 

3 neglected to work with Plaintiff in any reasonable way to avoid foreclosure during the time of her 

4 financial difficulties. 

5 50. Instead, the purported lender/servicer secretly was transferring the Deed of Trust and 

6 then has attempted to foreclose, without notice to Plaintiff. 

7 51. The purported lender/servicer failed, refused and/or neglected to disclose to Plaintiff 

8 what options were available to the Plaintiff, to avoid foreclosure and the loss of her home. 

9 52. As a result, Plaintiff was not provided with the specialized assistance and default loan 

10 servicing that the lender/servicer was obligated to provide that comported with Plaintiffs ability to 

11 pay and that served to assist Plaintiff in her efforts to avoid the default and the acceleration of the 

12 subject mortgage debt and foreclosure. 

13 53. Defendant failed, refused and/or neglected to evaluate the particular circumstances 

14 surrounding Plaintiffs claimed default; failed to evaluate Plaintiff or the subject property; failed to 

15 determine Plaintiffs capacity to pay the monthly payment or a modified payment amount; failed to 

16 ascertain the reason for Plaintiffs claimed default, or the extent of Plaintiffs interest in keeping the 

17 Subject Property. 

18 54. The Defendants failed, refused and/or neglected to give this Plaintiff the opportunity 

19 to cooperate in resolving the debt. 

20 55. The Defendants purposefully deceived Plaintiff that the Mortgage modification was 

21 proceeding as planned and deceptively and purposefully wrongfully foreclosed on Plaintiffs 

22 property. 

23 

24 

25 

FIRST CAUSE OF ACTION 

Violations of the Home Ownership Equity Protection Act 

(As to All Defendants and DOES) 

56. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 52 herein above as if set 

26 forth more fully herein below. 

27 57. In 1994, Congress enacted the Home Ownership Equity Protection Act, (HOEPA) which is 

28 codified at 15 USC § 163 9 et. seq. With the intention of protecting homeowners from predatory 
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1 lending practices targeted at vulnerable consumers. HOEP A requires lenders to make certain 

2 disclosures and prohibits certain terms from being included in home loans. In the event of 

3 noncompliance, HOEP A imposes civil liability for precision and statutory and actual damages. 

4 58. Plaintiff is a "consumer" and each Defendant is a "creditor" as defined by HOEPA. In the 

5 mortgage loan transaction at issue here, Plaintiff was required to pay excessive fees, expenses, and 

6 costs which exceeded more than 10% of the amount financed. 

7 59. Pursuant to HOEPA and specifically 15 USC §1639 (A.) (1), each Defendant is required to 

8 make certain disclosures to Plaintiff which are to be made conspicuously and in writing no later than 

9 three (3) days prior to the closing. 

10 60. In the transaction at issue, Defendants are required to make the following disclosures to 

11 Plaintiff by no later than three (3) days prior to said closing: 

12 "You are not required to complete this agreement merely because 

13 you have received these disclosures or have signed a loan 

14 application. If you obtain this loan, the lender will have a mortgage 

15 on your home. You could lose your home and any money you have . 

16 put into it, and if you do not meet your obligation under the loan." 

17 61. Defendants violated HO EPA to help up by numerous acts and material omissions, including 

18 but not limited to: 

19 A. Failing to make the foregoing disclosures in the conspicuous fashion; 

20 B. Engaging in a pattern and practice of extending credit to Plaintiff without regard to 

21 her ability to pay and violation of 15 USC§ 1639 

22 62. By virtue of the Defendants' multiple violations ofHOEPA, Plaintiff has a legal right to 

23 resend the consumer credit transaction the subject of this action pursuant to 15 USC§1635. This 

24 complaint is to be construed, for these purposes, as formal and public notice of Plaintiff's notice and 

25 precision of the mortgage and note. 

26 63. Defendants further violated HOEPA by failing to make an additional disclosure, including 

27 but not limited to, Plaintiff's not receiving the required disclosure of the right to rescind the 

28 transactions; 
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1 64. Defendants failed to provide accurate TILA disclosures and understated the amount being 

2 financed. 

3 65. As a direct consequence of, and in connection with, Plaintiffs legal and lawful exercise of 

4 her right of rescission, the true "owner" is required, within twenty (20) days of the notice of 

5 rescission, to: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A. 

B. 

Desist from making any claims for finance charges in the transaction; 

Return all monies paid by Plaintiff in connection with the transaction to the 

Plaintiff; 

C. Satisfy all security interests, including mortgages, which were required in the 

transaction. 

66. Upon the true "lender's" full performance of its obligations under HOEPA, Plaintiff shall 

tender all sums to which the true lender is entitled. 

67. Based on Defendants HOEPA violations, each of the Defendants is liable to the Plaintiff for 

the following, which Plaintiff demands as a relief: 

A. Rescission of the mortgage loan transaction; 

B. Termination of the mortgage and security interest in the property the subject 

of the mortgage loan documents created in the transactions; 

C. Return of any money or property paid by Plaintiff including all payment made 

in connection with the transaction; 

D. The amount of money equal to twice the finance charge in connection with 

the transactions; 
22 

23 

24 

25 
fees. 

E. 

F. 

Relinquishment of the right to retain any proceeds; and 

Actual damages in an amount to be determined at trial, including, attorney's 

68. Because it is not clear who was actually in interest at the time of the actions described below, 
26 

Plaintiff alleges this Cause of Action in the alternative against each of the possible parties at fault. 
27 

28 
Unless otherwise indicated, allegations will be lodged against "Defendant Actually in Interest, If 

- 17-
Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 18 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62   Filed 02/16/11   Page 18 of 31

1 any" for the purposes of this pleading, which will be amended upon discovery of which Defendant, 

2 on information and belief, if it was one of the defendants named. 

3 69. This Cause of Action is pled in the alternative to the more likely allegation that the Note has 

4 become an ownerless "phantom note" and litigation is necessary to determine who, if anyone has 

5 any right, under what transfer agreement, if any. 

6 70. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

7 fraud committed upon her in November of 2009. Any applicable statute oflimitations should run 

8 from this date. 

SECOND CAUSE OF ACTION 

Violations of Real Estate Settlement Procedures Act 

(As to All Defendants and DOES) 

9 

10 

11 

12 71. Plaintiff reaffirms and re-alleges paragraphs 1 through 70 herein as if specifically set forth 

13 herein below. 

14 72. As mortgage lenders, Defendants are subject to the provisions of the Real Estate Settlement 

15 Procedures Act ("RESPA"), 12 USC §2601 et. seq. 

16 73. In violation of 12 USC §2607 and in connection with the mortgage loan to Plaintiff, 

1 7 Defendants accepted charges for the rendering of real estate services which were in fact charges for 

18 other than services actually performed. 

19 7 4. As a result of the Defendants violations of RESP A, Defendants are liable to Plaintiff in an 

20 amount equal to three (3) times the amount of charges paid by Plaintiff for "settlement services" 

21 pmsuant to 12 USC §2607 (d) (2). 

22 75. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

23 fraud committed upon her in November of2009. Any applicable statute of limitations should run 

24 from this date. 

THIRD CAUSE OF ACTION . 

Violations of Truth In Lending Act 

(As to All Defendants and DOES) 

25 

26 

27 76. Plaintiff reaffirms and re-allege paragraphs 1 through 75 above herein as if set forth fully 

28 below. 
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1 77. Defendants failed to include and disclose certain charges in the finance charge shown on the 

2 TILA statement, which charges were imposed on Plaintiff incident to the extension of credit to 

3 Plaintiff and were required to be disclosed pursuant to 15 USC § 1605 and Regulation Z §226.4, thus 

4 resulting in an improper disclosure of financial charges in violation of 15 USC § 1601 et seq., 

5 Regulation Z §226.18(d). Such undisclosed charges included some identified on the settlement 

6 statement listing the amount financed which is different from the sum listed in the original Note. 

7 78. By calculating the annual percentage rate ("APR") based upon improperly calculated and 

8 disclosed amounts, Defendants are in violation of 15 USC §1601 et seq., Regulation Z §226.18 (c), 

9 18( d), and 22.D 

10 79. Defendants' failure to provide the required disclosures provides Plaintiff with the right to 

11 rescind the transaction, and Plaintiff, through this public complaint which is intended to be 

12 construed for purposes of this claim as a formal notice of rescission, hereby elects to rescind the 

13 transaction. 

14 80. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

15 fraud committed upon her in November 2009. Any applicable statute of limitations should run from 

16 this date. 

17 

18 

19 

20 

21 

FOURTH CAUSE OF ACTION 

Violations Of Fair Credit Reporting Act 

(As to All Defendants and DOES) 

81. Plaintiff reaffirms and re-alleges paragraphs 1 through 80 above as if set forth fully herein 

below. 

82. At all times material, Defendants qualified as a provider of information to the Credit 

22 Reporting Agencies, including but not limited to Experian, Equifax and Trans Union, under the fair 

23 credit reporting act. Defendants wrongfully, improperly, and illegally reported negative information 

24 as to the Plaintiff to one or more credit reporting agencies, resulting in Plaintiffs having negative 

25 

26 

27 

28 

information on her credit reports and the lowering of her FICO scores. 

A. 

B. 

The negative information included but was not limited to an excessive amount 

of debt into which Plaintiff was tricked into seed into signing; 

Notwithstanding the above, Plaintiff has paid each and every payment on time 
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1 from the time of the closing of the loan and until Plaintiff's default. 

2 83. Pursuant to 15 USC §1681 (s) (2) (b), Plaintiff is entitled to maintain a private cause of 

3 action against Defendants for an award of damages in an amount to be proven at the time of trial for 

4 all violations of The Fair Credit Reporting Act which caused actual damages to Plaintiff, including 

5 emotional distress and humiliation. 

6 84. Plaintiff is entitled to recover damages from Defendants for negligent non-compliance with 

7 The Fair Credit Reporting Act pursuant to 15 USC§1681(n)(a)(2) in an amount to be proven at the 

8 time of trial. 

9 85. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

10 fraud committed upon her in November of 2009. Any applicable statute oflimitations should run 

11 

12 

13 

from this date. 

FIFTH CAUSE OF ACTION 

Fraudulent Misrepresentation 

(As to All Defendants and DOES) 
14 86. Plaintiffs reaffirm and re~allege paragraphs 1 through 85 above as if set forth fully herein 

15 below. 

16 87. Defendants knowingly and intentionally concealed material information from Plaintiff which 

17 is required by federal and state statutes and regulations to be disclosed to the Plaintiff both before 

18 and after closing. 

19 88. Defendants also materially misrepresented material information to Plaintiff with Defendants' 

20 full knowledge that their affirmative representations were false, fraudulent, and misrepresented the 

21 

22 

23 

24 

truth at the time said representations were made. 

89. Under the circumstances, the Defendants' material omissions of material misrepresentations 

were malicious. 

90. Plaintiff, not being an investment banker, securities dealer, mortgage lender, or mortgage 

25 broker, reasonably relied upon the representations of the Defendants in agreeing to execute the 

26 mortgage loan documents. 

27 91. Had Plaintiff known of the falsity of Defendants' representations, Plaintiff would not have 

28 entered into the transaction that is the subject of this action. 
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1 92. As a direct and proximate cause of Defendants' material omissions and material 

2 misrepresentations, Plaintiff has suffered damages, all according to proof at trial. 

3 93. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

4 fraud committed upon her in November of2009. Any applicable statute of limitations should run 

5 

6 

7 

8 

from this date. 

SIXTH CAUSE OF ACTION 

Breach Of Fiduciary Duty 

(As to All Defendants and DOES) 

94. Plaintiff reaffirms and re-alleges paragraphs 1 through 94 above as if set forth fully herein 

9 below. 

10 

11 

95. Defendants, by their actions and contracting to provide mortgage loan services and a loan 

program to Plaintiff [which was not only to be best suited to Plaintiff] given her income and 

12 expenses, but by which Plaintiff would also be able to satisfy her obligations without risk oflosing 

13 her home, were "fiduciaries" in which Plaintiff reposed trust and confidence, especially given that 

14 Plaintiff was not and is not an investment banker, securities dealer, mortgage lender or mortgage 

15 broker. 

16 , 96. Defendants breached their fiduciary duties to Plaintiff by fraudulently inducing Plaintiff to 

1 7 enter into a mortgage transaction which was contrary to Plaintiffs stated intentions; contrary to the 

18 Plaintiff's interest; and contrary to Plaintiff's preservation of her home. 

19 97. As a direct and proximate result of the Defendants' breaches of their fiduciary duties, 

20 Plaintiff has suffered damages. 

21 98. Under the totality of the circumstances, the Defendants' actions were willful, wanton, 

22 intentional, and with a callous and reckless disregard for the rights of Plaintiff justifying an award of 

23 not only actual compensatory damages, but also exemplary punitive damages to serve as a deterrent 

24 not only as to future conduct of the named Defendants herein, but also to other persons or entities 

25 with similar inclination. 

26 99. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the 

27 fraud committed upon her in November 2009. Any applicable statute oflimitations should run from 

28 this date. 
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1 

2 

3 100. 

SEVENTH CAUSE OF ACTION 

Unjust Enrichment 

(As to All Defendants and DOES) 

Plaintiffs reaffirm and re-allege paragraphs 1 through 100 above as if set forth fully 

4 herein below. 

5 101. Defendants had an implied contract with Plaintiff to ensure Plaintiff understood all 

6 fees which would be paid to the Defendants to obtain credit on Plaintiff's behalf and not to charge 

7 any fees that were not related to the settlement of the loan and without full disclosure to Plaintiff. 

8 102. Defendants cannot, in good conscience and equity, retain the benefits from their 

9 actions of charging a higher interest rate, fees, rebates, kickbacks, profits (including, but not limited 

lO to, from the resale of mortgages and notes using Plaintiffs identity, credit score and reputation 

11 without consent, right, justification or excuse as part of an illegal enterprise scheme) and gains and 

12 yield spread premium fees ("YSP") unrelated to the settlement services provided at closing. 

13 103. Defendants have been unjustly enriched at the expense of Plaintiff, and maintenance 

14 of the enrichment would be contrary to the rules and principles of equity. 

15 104. Defendants have also been additionally enriched to the receipt of payment from third 

16 parties, including but not limited to, investors, insurers, the United States Department of the 

17 Treasury, the United States Federal Reserve, the FDIC and other banks. 

18 105. Plaintiff demands restitution from the Defendants in the form of actual damages, 

19 exemplary damages, and attorney's fees. 

20 

21 

106. Plaintiff first learned of the actions of Defendants, including their failure to disclose 

and the fraud committed upon her in November 2009. Any applicable statute of limitations should 

22 run from this date. 

23 EIGHTH CAUSE OF ACTION 

24 Civil Conspiracy 

25 (As to All Defendants and DOES) 

107. Plaintiffs reaffirm and re-allege paragraphs 1 through 106 above as if set forth fully 
26 

herein below. 
27 

108. In connection with the application for and the consummation of the mortgage loan the 
28 
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1 subject of this action, Defendants agreed, between and among themselves, to engage in actions in a 

2 course of conduct designed to further an illegal act or accomplish a legal act by an unlawful means, 

3 and to commit one or more overt act in furtherance of the conspiracy to defraud Plaintiff, including 

4 but not limited to, the commencement of foreclosure. 

5 109. Defendants agreed between and among themselves to engage in the conspiracy to 

6 defraud for the common purpose of accruing economic gains for themselves at the expense of and 

7 detriment to Plaintiff. 

8 110. The acts of the Defendants were committed intentionally, willfully, wantonly, and 

9 with reckless disregard for the rights of Plaintiff. 

10 111. As a direct and proximate result of the actions of the Defendants in combination 

11 resulting in fraud and breaches of fiduciary duties, Plaintiff has suffered damages, all according to 

12 proof at trial. 

13 112. Plaintiff first learned of the actions of Defendants, including their failure to disclose 

14 and the fraud committed upon her in November 2009. Any applicable statute oflimitations should 

15 run from this date. 

16 

17 

18 113. 

NINTH CAUSE OF ACTION 

Civil RICO Violations 

(As to All Defendants and DOES) 

Plaintiff reaffirms and re-alleges paragraphs 1 through 112 above as if set forth fully 

19 herein below. 

20 114. Defendants and each of them participated in the conspiracy, the subject ofthis action, 

21 which has existed from date of application to the present, with the injuries and damages resulting 

22 h fr b . . t ere om emg contmuous. 

23 115. Defendants' actions and use of multiple corporate entities, multiple parties, and 

24 concerted and predetermined acts and conduct specifically designed to defraud Plaintiff constitutes 

25 an "enterprise," with the aim and objective of the enterprise being to perpetuate a fraud upon the 

26 Plaintiff through the use of intentional nondisclosure, material misrepresentation, and creation of the 

27 fraudulent loan documents. 

28 116. Each of the Defendants is an "enterprise Defendant." 
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1 117. As a direct result of the actions of the Defendants, Plaintiff has suffered and 

2 continues to suffer damages. 

3 118. Whenever references are made in this complaint to any act of any Defendants, that 

4 allegation shall mean that each Defendant acted individually and jointly with the other Defendants. 

5 119. Any allegation about acts of any corporate or other business Defendant means that 

6 the corporation or other business did the acts alleged to its officers, directors, employees, agents 

7 and/or representatives while they were acting within the actual or ostensible scope of their authority. 

8 120. At all times each Defendant committed the acts, Defendant directed others to commit 

9 the acts, or permitted others to commit the acts alleged in this complaint. 

10 121. Additionally, some or all of the Defendants acted as the agent of the other 

11 Defendants, and all of the Defendants acted within the scope of their agency or is acting as an agent 

12 of another. 

13 122. At all relevant times, each Defendant knew or realized that the other Defendants were 

14 engaging in or plan to engage in the violations of law alleged in the complaint. Knowing or 

15 realizing that at the Defendants were in gauging and are planning to engage in unlawful conduct, 

16 each Defendant nevertheless facilitated the commission of those unlawful acts. Each Defendant 

1 7 intended to and did encourage, facilitate, or assist in the commission of the unlawful acts, and 

18 thereby aided and abetted the other Defendants in the unlawful conduct. 

19 123. At all relevant times, Defendants have engaged in a conspiracy, common enterprise, 

20 and common course of conduct, the purpose of which is to engage in the violations of law alleged in 

21 the complaint. This conspiracy, common enterprise, and common course of conduct continue to the 

22 present. 

23 124. Plaintiff first learned of the actions of Defendants, including their failure to disclose 

24 and the fraud committed upon her in November 2009. Any applicable statute oflimitations should 

25 run from this date. 

26 

27 

28 125. 

TENTH CAUSE OF ACTION 

Quiet Title 

(As to All Defendants and DOES) 

Plaintiff reaffirms and re-alleges paragraphs 1 through 124 above as if set forth fully 
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1 herein below. 

2 126. Plaintiff has sent or has caused to be sent notice of her intent to rescind the subject 

3 loan transaction, but only sent those notices to the entities that have been disclosed. Hence, without 

4 this action, neither the rescission nor the reconveyance which Plaintiff is entitled to file gives 

5 Plaintiff full and clear title to the Subject Property. 

6 127. The real party in interest on the lender's side may be the owner of the asset-backed 

7 security issued by the servicing and pooling vendor, the insurer through some claim equitable 

8 interests, or the Federal Government through the United States Department of the Treasury or the 

9 Federal Reserve. The security is a "securitized" bond deriving its value from the underlying 

10 mortgages, of which the subject mortgage is one. Thus Plaintiff is entitled to quiet title against 

11 Defendants, clearing title of the purported subject mortgage encumbrance. 

12 128. Plaintiff is informed and believes and thereon alleges that each of the Defendants 

13 claim an interest in the Subject Property. 

14 129. However, Defendants' claims are without any right whatsoever, and said Defendants 

15 have no legal or equitable rights, claim, or interest in the Subject Property. 

16 130. Plaintiff therefore seeks a declaration that the title to the Subject Property is vested in 

1 7 Plaintiff alone and that the Defendants herein, and each of them, be declared to have no estate, right, 

18 title or interest in the Subject Property and that said Defendants, and each of them, be forever 

19 enjoined from asserting any estate, right, title or interest in the Subject Property adverse to the 

20 Plaintiff herein. 

21 131. Plaintiff first learned of the actions of Defendants, including their failure to disclose 

22 and the fraud committed upon her in November 2009. Any applicable statute of limitations should 

23 run from this date. 

24 

25 

26 

27 
132. 

ELEVENTH 

Usury and Fraud 

(As to All Defendants and DOES) 

Plaintiff reaffirms and re-alleges the above paragraphs 1 through 131 above as if set 

28 
forth fully herein below. 
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1 133. Plaintiff is informed and believe~ that the subject loan, notes, and mortgage were 

2 structured so as to create the appearance of a higher value of real property than the actual fair market 

3 value. 

4 134. Defendants disguised the transaction to create the appearance of the lender being a 

5 properly chartered and registered financial institution, authorized to do business and to enter into the 

6 subject transaction, when in fact the real party in interest was not disclosed to Plaintiff, and neither 

7 were the various fees, rebates, refunds, kickbacks, profits and gains of the various parties who 

8 participated in this unlawful scheme. 

9 135. Said real party in interest, i.e. the source of funding for the loan and the person to 

10 whom the note was transmitted or eventually "assigned" was neither a financial institution nor an 

11 entity nor person authorized, chartered or register to do business in the state, nor to act as banking, 

12 lending or other financial institution anywhere else. 

13 136. As such, this fraudulent scheme (which was in actuality a plan to trick Plaintiff into 

14 signing what would become a negotiable security used to sell unregulated securities under fraudulent 

15 and changed terms from the original notes) was in fact a sham to use Plaintiff's interest in the real 

16 property to collect interest in excess of the legal rate. 

17 13 7. The transaction of all the loan of money pursuant to a written agreement, and as such, 

18 subject to the rate limitation set forth under state and federal law. The "formula break" a reference 

19 to end these laws was exceeded by a factor in excess of 10 contrary to the applicable law and 

20 contrary to the requirements for disclosure under TILA and HOEPA. 

21 138. Under applicable law Plaintiff is also entitled to demand that a permanent injunction 

22 be entered against the Defendants: 

23 A. Preventing them from taking any action or making any report in furtherance 

24 of collection on this alleged debt which was usurious; 

25 B. Requiring the records custodian of the county in which the alleged mortgage 

26 and other instruments are recorded to remove same from the record; 

27 C. Allowing the filing of said order in the office of the clerk of the property 

28 records where the Subject Property, "loan transaction" and any other documents relating to this 

- 26-
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1 transaction are located; and 

2 D. Dissolving any lis pendens or notice of pendency relating to the Defendants' 

3 purported claim. 

4 

5 

6 

TWELFTH CAUSE OF ACTION 

Wrongful Foreclosure 

(As to All Defendants and DOES) 

7 13 9. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 13 8 above as if set forth 

8 fully herein below. 

9 140. Plaintiff brings this cause of action against all parties who had an apparent hand in the 

10 wrongful acts as set forth and described as to each of them below. Furthermore, their participation 

11 seems to be a joint effort to hold each accountable for the actions of the rest. 

12 141. California Civil Code Section 2924 mandates that a non-judicial trustee's sale "SHALL 

13 NOT TAKE PLACE" unless it is done on behalf of the beneficiary of a deed of trust securing a note 

14 and certain technical procedures are met. 

15 142. California Civil Code Section 2924(g) allows the obligee on the note required by Section 

16 2924 to make a "credit bid" at a foreclosure sale, thereby taking title without actually paying any 

17 money whatsoever for the Trustee to convey title to the property. 

18 143. Defendants in this case had a duty to Plaintiff to follow the laws, including the 

19 foreclosure laws. 

20 144. Defendants are not the beneficiaries of the mortgage. at the time of the scheduled sale. 

21 Defendants are acting as a Trustee of a REMIC Loan Pool Trust pursuant to a Pooling and Servicing 

22 Agreement (PSA). The PSA under which Defendants purport to be acting is a public record kept by 

23 the Securities and Exchange Commission, whose website EDGAR.com contains the provisions of 

24 the PSA. 

25 145. If the truth is that the Note was separated from the Deed of Trust and transferred to the 

26 loan pool, then Under Civil Code Section 2936, the Right Title and Interest to the Deed of Trust 

27 followed the Note on that date, and any subsequent purported Assignment is a lie, its declaration a 

28 fraud, and its true legal effect null notwithstanding recordation. Any beneficiary was divested of 
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1 interest upon the transfer of the Note under California Law and lacked power to assign any interest. 

2 Thus any attempt to foreclose on the Subject Property was null and void under California Law and 

3 should be prevented from occurring. 

4 146. Due to Defendants' actions, Plaintiff has been damaged, both financially and is being 

5 deprived of her residence, which is a unique asset to him. Plaintiff demands damages for these 

6 harms and a permanent injunction against Defendants, to prevent her from being evicted from her 

7 home. 

8 14 7. Plaintiff first learned of the actions of Defendants, including their failure to disclose and 

9 the fraud committed upon her in November 2009. Any applicable statute of limitations should run 

10 from this date. 

11 

12 

13 

14 148. 

THIRTEENTH CAUSE OF ACTION 

Breach of Trust Instrument 

As to All Defendants and DOES) 

Plaintiff reaffirms and re-alleges the above paragraphs 1 through 14 7 above as if set 

15 forth fully herein below. 

16 149. The Deed of Trust is the document which allows a non-judicial foreclosure to 

17 proceed and gives Power of Sale to the duly appointed Trustee. Per the Deed of Trust, only the 

18 Lender can invoke the foreclosure (See, Deed of Trust, Exhibit "B", paragraph 22). Per Deed of 

19 Trust paragraph 24, the Lender may appoint a trustee. The Substitution of Trustee in this case is 

20 void, due to fraud, and was not executed in compliance with California Civil Code§2934(a). The 

21 Substitution of Trustee was invalid also because i_t was not executed by the Lender, per requirement 

22 of the Deed of Trust. The duly appointed Trustee under the Deed of Trust as of the recording of the 

23 Notice of Default on April 27, 2010 was CALIFORNIA LAND. ETS was never effectively 

24 substituted as trustee. (See, Substitution of Trustee, Exhibit "E"). 

25 150. A non-judicial foreclosure sale under the power-of-sale in a deed of trust or 

26 mortgage, on the other hand, must be conducted in strict compliance with its provisions and 

27 
applicable statutory law. A trustee's powers and rights are limited to those set forth in the deed of 

trust and laws applicable thereto. 
28 
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1 151. The notice of acceleration and notice to cure given to borrower pursuant to 

2 Section 22 and the notice of acceleration given to borrower pursuant to Section 18 shall be deemed 

3 
to satisfy the notice and opportunity to take corrective action provisions of this Section 20. 

4 
152. When there is an agreement between the Beneficiary and Trustor, such as the 

Condition Precedent expressed in Paragraph 20 of the Deed of Trust, a Foreclosure cannot take 
5 

place before the condition is satisfied. If the Beneficiary fails to carry out its obligation, a 

6 subsequent foreclosure is invalid. Defendants have not complied with any expressed provisions of 

7 the Deed of Trust, have speciously trespassed upon the Deed of Trust and Plaintiffs property, and 

8 the foreclosure and impending sale must be rendered void and rescinded under California Civil Code 

9 § 3513. Any one may waive the advantage of a law intended solely for her benefit. But a law 

established for a public reason cannot be contravened by a private agreement. California Civil Code 
10 

§ 3514. One must so use her own rights as not to infringe upon the rights of another. All the acts of 
11 

Defendants as described in this Complaint are a breach of the security instrument, the Deed of Trust. 
12 153. Plaintiff first learned of the actions of Defendants, including their failure to disclose 

13 and the fraud committed upon her in November 2009. Any applicable statute oflimitations should 

14 run from this date. 

15 

16 WHEREFORE, Plaintiff prays this court to enter judgment against Defendants and each of 

17 them, as follows: 

18 1. For an order compelling said Defendants, and each of them, to transfer or release 

19 legal title and any alleged encumbrances thereon, and possession of the subject property to the 

20 Plaintiff herein; 

21 2. For a declaration and determination that Plaintiff is the rightful holder of title to the 

22 Subject Property and that Defendants herein, and each of them, be declared to have no estate, right, 

23 title or interest in said property; 

24 3. For a judgment forever enjoining said Defendants, and each of them, from claiming 

25 any estate, right, title or interest in the subject property; 

26 4. For a declaration that the foreclosure which was instituted be deemed and declared 

27 illegal and void, and that further proceedings in connection with the foreclosure be enjoined; 

28 5. For attorney's fees according to statutes; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6. 

7. 

8. 

For actual, compensatory and punitive damages; 

For costs of the suit herein incurred; 

For such other further relief as the court may deem just and proper. 

Dated: February 16, 2011. Respectfully submitted, 

LAW OFFICES OF HOLLY S. BURGESS 

By: Isl Holly S. Burgess I 

HOLLY S. BURGESS 
Attorney for Plaintiff, SHELLEY von BRINCKEN 

- 30-
Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 31 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62   Filed 02/16/11   Page 31 of 31

1 

2 

3 

4 

VERIFICATION 

I, SHELLEY von BRINCKEN, declare as follows: 

I have read the foregoing Second Amended Complaint: for l)Violation of Homeowners 

5 Equity Protection Act; 2)Violations of Real Estate Settlement Procedures Act; 3)Violations of Truth 

6 in Lending Act; 4)Violations of Fair Credit Reporting Act; 5)Fraudulent Misrepresentation; 6) 

7 Breach of Fiduciary Duties; ?)Unjust Enrichment; 8)Civil Conspiracy; 9)Civil RICO Violations; 10) 

8 Quiet Title; 11 )Usury and Fraud; 12)Wrongful Foreclosure; 13)Breach of Security Instrument. 

9 Except for matters stated on information and belief, the facts stated therein are true on my 

10 own knowledge, and as to those matters stated on information and belief, I believe them to be true. 

11 I declare under penalty of perjury under the laws of the United States that the foregoing is 

12 true and correct and that this verification was executed this \ l- day of 

13 Placer County, California. 

1~ b , 2011, at 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~=""""---= 

(__"·---:;======~~~~===::::::.._...::b. 
SHELLEY von BRIN€KE 
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1 85 
2 Holly S. Burgess (SBN 104757) 

LAW OFFICES OF HOLLY S. BURGESS 
3 680 Auburn Folsom Road, Suite 109 

Auburn, CA 95603 
4 Telephone: (530) 889-8900 

Facsimile: (530) 889-8988 
5 Direct Phone: (530) 392-4641 

6 
hollyburgess@lohsb.com 

7 Attorney for Plaintiff 
SHELLEY von BRINCKEN 

8 

9 

THE UNITED STATES DISTRICT COURT 

10 

11 

THE EASTERN DISTRICT OF CALIFORNIA - SACRAMENTO DIVISION 

SHELLEY von BRINCKEN, 

Plaintiff, 

) CASE NO: 2:10-CV-02153-JAM-KJN 
) 

12 vs. 
) EXHIBITS TO SECOND AMENDED 
) COMPLAINT 
) 
) 
) 

13 MORTGAGECLOSE.COM, INC., 

14 
EXECUTIVE TRUSTEE SERVICES, dba ETS 
SERVICES, LLC, GMAC MORTGAGE, INC., 
and DOES 1-20, inclusive, 

15 

) 
) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

) 
Defendants. ) 

~~~~~~~~~~~~~~~~-) 

EXHIBIT INDEX: 

Exhibit A: Legal Description 

Exhibit B: Note dated January 14, 2009 and Deed of Trust recorded January 23, 2009 

Exhibit C: Notice of Assignment, Sale or Transfer of Servicing Rights dated March 1, 

ExhibitD: 

ExhibitE: 

Exhibit F: 

2009 

Borrower's Qualified Written Request dated March 17, 2010 

GMAC's First Response to Borrower's Qualified Written Request dated 

March 30, 2010 

Borrower's Notice of Exercising Right to Cancel "Rescission Letter" dated 

April 16, 2010 

Exhibit G: Substitution of Trustee recorded April 28, 2010 

Exhibit H: Notice of Default recorded April 28, 2010 
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1 

2 

Exhibit I: GMAC's Second Response to Borrower's Qualified Written Request dated 

May4, 2010 

3 Exhibit J: Debt Validation Notice dated May 5, 2010 

4 Exhibit K: Notice of Trustee's Sale recorded August 6, 2010 

5 Exhibit L: Lis Pendens filed August 11, 2010 

6 Exhibit M: Trustee's Deed Upon Sale recorded September 10, 2010 

7 Exhibit N: Letter (with copy of Note) to advise borrower that Fannie Mae is current 

8 owner of borrower's loan and GMAC is the loan servicer 

9 Attached hereto and incorporated herein by this reference are Exhibits A through N of 

10 Plaintiffs Second Amended Complaint. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: February 16, 2011 LAW OFFICES OF HOLLY S. BURGESS 

By: /s/ Holly S. Burgess 
HOLLY S. BURGESS 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "A" 
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EXHIBIT•·A" 

GM-242742-C 

THE LAND DESCRIBED HEREI!'" IS SITUATED IN THE ST A TE OF CALIFOR.1'.ilA, COU!\TY OF 
NEVADA, UNINCORPORATED AREA, A~D IS DESCRIBED AS FOLLO\\S: 

LOT I, AS SHOWN UPON THE FllliAL MAP NO. 00-002, ''THE WOLF", AS FILED IN THE 
OFFICE OF THE RECORDER OF THE COt:NTY OF NE\' ADA 0:"11 MAY 6, 2008, 1:'11 BOOK 8 OF 
St:BDl\'lSION MAPS. AT PAGE 171. 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "B" 
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MIN: 

llANOARY 14, 2009 

NOTE 

ORANGE 

Loan Number: 111111219 

CALIFORNIA 
[Date] / / /[City] / /[State] 

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 95949 
l!'ru;xrty Address] 

1. BORROWER'S PROMISE TO PAY / 
Jn retwn for a loan that I have received, I promise to pay U.S. $ 2 2 0 , 0 0 0 . 0 0 / (this amount is 

called "Principal"), plus inleres~ to the order of the Lender. The Lender is MORTGAGE CLOSE. COM, 
INC., A NEVADA CORPORATION 

I will make all payments under this Note in the form of cash. check or money order. 
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and 

who is entitled to receive payments under this Note is called the "Note Holder." 

2. INTEREST 
Interest will be charged on unpaid principal ul)l{i' the full amount of Principal has been paid. 1 will pay interest 

at a yearly rate of 5, 625 %. ( 
The interest r11te required by this Section 2 is the rate I will pay both before and after any default described in 

Section 6(B) of this Note. 

3. PAYMENTS 
(A) ·nme and }'lace of Paymenu 
I will pay principal and interest by making a payment every month. 
I wi11,6ake my monthly payment on the 1st day of each month beginning on MARCH 1 , 

2 0 0 9 /. I will make theae payments every month until I have paid all of the principal and interest and any other 
charges described below that I may owe under this Note. Baich monthly payment will be applied as of its scheduled 
due dale llild will be applied to interest before Prindpe.I.. If, on FEBRUARY 1, 2 0 3 9 , l still owe 
amounts under this Note, I will pay those amounts in full on that date, which is called the "Maturity Date.• 

I will make my monthly payments at 18 5 5 WEST KATELLA AVENUE, SUITE 2 0 0, 
ORANGE, CALIFORNIA 92867 

or at a different place if required by the Note Holder. 
(B) Amount of Monthly Paymentl 
My monthly payment will be in the amount ol'lJ.S. S 1, 266. 44 

4. BORROWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they are due. A payment of Principal only 

is known 119 a "Prepayment" When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. 
I may not designate a payment as a Prepayment ifI have not made all the monthly payments due under the Note. 

l may make a full Prepayment ·or partial Prcpaymcn1B without paying a Prepayment charge. The Note Holder 
will we my Prepayments to reduce the smounL of Principal that I owe under this Note. However, the Note Holder 
may apply my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my 
Prepayment to reduce the Principal amount of the .Note. If I make a partial Prepayment, there will be no changes in 
the due date or in the amount of my monthly payment unless the Note Holder agrees in writing to those changes. 

5. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the . 

interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits, 
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; 

Form 3200 1/01 
w.dot1Hfl/c.com 

...... 
.. J ..... 

. 
"' 't 
n 
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and (b) any sums already collected from me which exceeded pcrmilled limits will be refunded to me. The Note 
.Holder may choose to make this refund by reducing the Principal I owe under this Note or by making a direct payment 
to me. If a refund reduces l'rincipal, the rcduclion will be treated as a partial Prepayment. 

6. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charge for Overdue Payment• 
If the Note Holder has not received the full lllllount of any monthly payment by the end of 15 

calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 
5 , 0 0 0 % of my overdue payment of principal and intcrcsl I will pay this late charge promptly but only 

once on each late payment. 
(B) Default 
If I do not pay the full amounl of each monthly payment on the date it is due, I will be in default. 
(C) l'iollcc of Default 
lfl em in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue 

~mount by u ccrtuin date, the N utc Holder may require me to pay immediately !he 11111 amown of Principal which hos 
not been paid and all the interest that I owe on that mnount. That date must be at least 30 days after the date on which 
the notice is mailed to me or delivered by other means. 

(D) No Waiver By Not.e Holder 
Rvcn if, at a time when I am in defauh, the Nole llolder docs not require me to pay immediately in full as 

described above, the Note Holder will stlll have the right to do so if I am in default at a later time. 
(E) Payment of Nute Holder's Costs and Expen11S 
If the Note Holder haa required me to pay immediately in full as dCS<:ribcd above, the Note Holder will have 

the right to be paid back by me for all of its cosla and expenses in enforcing this .Note to the extent not prohibited by 
applicable Jaw. Those expenses include, for cxmnple, reasonable attorneys' fees. 

7. GIVING OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to me under this Note will be 

given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address 
if I give the Note Holder a notice of my different address. 

Any notice that must be given to the Note lloldct under this Note will be given by delivering it or by mailing 
it by first claBS mail to the Nate Holder at the address stated in Section 3(A) above or at a different address if I am 
given a notice <lf that different address. 

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
lfmore than one person signs this Note, each person is fully and personally obligat~d to keep all of the promises 

made in this Note, including !he promise to pay the full amount owed. Any person who is a guar11Dtor, surety or 
endorser of this Note is also obligated to do these things. Any person who takes over these obligatiOM, including 
the obligations of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in 
this Nole. The Note Holder may enforce its rights under this Note against each person individually or against all of 
us together. This means that any one of us may be required to pay all of the amounlll owed under this Kate. 

9. WAIVERS 
I and any other person who has obligations under !hi• 1'ote waive the rights of Presentment and Notice of 

Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice 
of Dishonor'' means the right to require the 1'ote Holder to give notice to other persons that amounts due have not 
been paid. 

10. UNIFORM SECURED NOTE 
This Note i1 a uniform instrument with limited variations in some jurisdictions. In addition to the protections 

given to the Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"'), 
dated the same date as this Note, protects the Note Holder from possible losses which might result if I do not keep 

Page 2 of 3 

---------------,-----------..---------.... _,... ---:i----~·-----·---.. 
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the promises which I make in this Note. That Security Instrument describes how and W'.lder what conditions I may 
be required to make immediate payment in full of ell amounts I owe under this Note. Some of those conditions are 
dcs~Tibcd as follows: 

If all or any part of the Property or any Interest in the Property i98old or transferred (or if Borrower 
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior 
written consent, Lender may require immediate payment in full of all sums secured by this Security 
Instrument. However, this option shall not be exercised by Lender if such exercise ill prohibited by 
Applicable Law. 

If Lender exercises !his option, Lender shall give Jlorrower notice of acceleration. The notice shall 
provide a period of not less th1m 30 days from the date the notice is given in accordance with Section 15 
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay 
these ~wns prior to the expiration of thi& period, Lender may invoke any remedies permitted by this 
Security lnstrwnent without further notice or demand on llorrnwer. 

WITNl!SS TAl! HAND(S) AND SEAL(S) OP THE UNDERSIGNED. 

, . ...-

G:~ ------------- (Seal) 
SHELLEY VON BRINCKEN -Borrower -Borrower 

(Seal) -~~~~~~~~~~-(Seal) 
-Borrower -Borrower 

--------------(Seal) --------------(Seal) 
-Borrower -Borrower 

[Sign Original Only] 

MULTISTATE FIXED RATE NOTE-Single Famllv 
Fannie Maa/Fraddle Mac UNIFORM INSTRUMEllJT 
Form 3200 1/01 Page 3 of 3 
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Rf-:CURDI!IJG REQUESTED BY: 
(.~\l.IFORNIA LA."iD TITLE co Mr A...;)' m· 
NEVADA COl'NT\' 

AND \\1JEJ'll RECORDED MAii. TO: 

MORTGAGECLOSE.COM, INC. 
1855 WF.ST KA TELLA A VE., SUITE lOO 
ORA.~GE. CA 92867 

ORDER NO.: 105038-TO 

t-51 

,-1111 rmr1rnu111111m1111T111111n11n11111 m-----
Nevad, Countt Reeorder 
Gr~cry J. Diaz 

9\~· 

·DOC- 2009-0001231-00 
Acct 1-CaljfornJa Land Title Co. 
Friday. JAN 23. 2009 08:00:00 
R£c $22.et:sas s11 ee:ssR s1.00 
MIC s1.ee:AUT $18 •• , 

Tll Pd $59.00 Nbr-0000576689 
ENM/EM/1-19 

~PACE ABOVE IHIS U:\E FOR RECORDER'S USE 

DEED OF TRUST 

DOCD'lE'.'iT TITLE 

SEPARATE PAGE· PURSUA!\'TTO GOVERr\f\-fENT CODE 2736L6 
1i1!cpg 
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Recording Requested By: 
MOR~GAGECLCSE.COM, :NC. 

And After Rccordmi; Rrturr. ·1 o: 
~E.COJI, IKC. 
1855 W"'.c:Sl' KATELIA AVENUE, S'JITE 200 
OAANJE, CALI~ 92867 
Wan. Number: -219 

l:!ECOROING REQUESTED 
bY: OLO REPUBL.\C TliLE 
2..rz.3~~04~~ 

------------ !Space At:ove This line For =<ecorainp ::atal ------------

MIN; 

DEFINITIONS 

DEED OF TRUST 

Words uscd in rr.u11;p:e sections of this d.x:umcnt are define~ below ;md ot)i(-r words a~.: defim:c ::: ~ec:m::s 3. : !, 
13, 18. 20 and 21. C:crtam ruJ::s rt"garding the u~a.ge of wort!s usl'c! in this docum.:111 are aiso 11rm·1dec! in Secrion l 6 

(A) ''Srcurlty lastrument" means this doci.:mcnt, wl:ich is dated 
JAl>.TfJARY 14, 2009 

BRIKCKEN, A MARRIE~ WO~ AS HER SOLE 

, together 
with all Riders to rhis document. 
(8) "Borrower" is SHELLEY VON 
AND SEPARATE PROPERTY 

Borrower is the trustor under this Security Instrument. 
(C) "Lender" is MORTGAGE CLOSE . COM, I~C . 

Lcodcr is 11 NEVADA CORPORAT:ON 
and c.\1stin1t under the laws of ?;EVADA 
Le:idc:r'saddress1s 1B55 WEST KA:'E:..LA AVE~1E. SU.:TE 200, CRP.NGE, 
CJ.~IFORNIA 92867 

{D) "T~tte" IS CALI FCRN:A LAND TITLE COMPANY o: l\\l co:."1JTY 
'64 BRUNSWICK RD, GRASS VALLEY, CAL!FORN!A 95945 

organized 

(E) "MF.RS" is Mortgage Electronic Registration Sysiems. Inc. .\1ERS is a ~cpanne corporation that is actinB 
solely as a nominee for Lender a11d Lcr.der' s successors and assigns. MERS 11 the bcnefiriary under Chis Securlly 
lnitrument. MERS is org1m::i:t"d and l:'ii:isling under the lows of Delaware, and has an adcrcss ;i:ic telephone number 
of P.O. Box 2026, Flint, Ml 4SSOl-20Z6, tel. (8!l8) 679-~~ERS. 
(f) '':"'ote" means the pro:mssory r:o!C signed 'iy Borrower ar.d dated :JA.'f':JARY 14 , 2 0 0 9 
The ~otc States :hat Borro'l\'et o"'!:!i Lender TWO HUNDRED TWENTY Tr!OUSAND AND 00/lCO 

ll\Jl:ar5 (lj S S 2 2 '.), O:) C . I):· \ pl'.ls mt:.-rest 

CAUFORNIA-Slngle Family-Fannie Mae/ffedd1e Mac UNIFORM INSTRUMENT • MERS 
Fonn 3005 01101 Page t ot 14 
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Borrower has ?~om1sed to pa~ :.'l!S debt in rc:;1..lar P1mocic Payrrn:n1s ilnd u p.ly t~e debt in full r.c: :stcr than 
FE3R:JARY 1, 2C39 

(G) "Propfrt}" rr.ea::s the proper!} that 1s de-=ribec bclu,. ::111for r~ headi::g 'T~:;.::sft"= of R1g!:t£ 1n :ht Prope:t~. • 
(H) "Loan" mca~s :he de:i: endencc-d by th:: Not::. pl·.;s mteoc~t. an:. prcpay:-::e::: clla=ges :i::d iare charg,cs di.IC un<lcr 
:r.e ~otc. and all sums c.:e i.:ndc:- this Secu=:t;. lr.strument, rl-.s intcres: 
(I) "Riders" means al! R1dcrs 10 du> Sccu~ny Instrument that are executed by Bor-•. 1 ... :-r The fo'1:> ... :nt; Ri:!ers <:~e 
10 be e.>tecurcd by Borrower [chc:k oo't as :spplicabi.,j 

0 Adju!llablc Ra~e Ride= LE Plannec! lirht De' elopmcnt R:dcr 

0 Balloon Rider 0 Biwcekl)• Payment Rider 

0 1-4 Family Rider 0 Scrond !lomc Rider 

D Condominium Rider D Othcr(s) [specify I 

(J) "Appllcablr Law" means all controllmg app:ic~b:e federal, state and locC'J 5latutes, rcgulinion) orcfo:ances a:id 
administrative rules ar.d order.> (that have the cffte1 of law) as well as all applicable fi::al, non-appcalable judic;al 
opimons-
(K) "Commuait) ASICltiatlon Ours, Fets. and Amumtnts" means all dues, fees. a...'\Scssrnc::b md other charg.:s 
that are imposed an Borrower or the Pr<Jpcny by a condClrr.1r.11.;!t", llSS(lCi?.t1on. homeowners asso.:1all<m or s1:r:ilar 
.,rt;anizlllion. 
(l) "Elrctrooir Funds Tranifer" mti1ns a.iy rra::sfcr o~· funds, o:hcr than a rra::~:::on or1g:na1e<l b:- c!:eck, cra!i, 
or sirmlar paper instrument, which is 1nmated through an cicc:ro~1: term::l.ll. :elcphomc mslr'1~~nt, compute=. or 
rnagnetic 1:.pc so as lo order, :nsm.:;1. or ai.;tr.orrze a !inan;1d! iNl'luti"n m det>i1 or ;rC.:11 an a:-,o:mt Sue;, :erm 
mcludes. but 15 not Jimncc to, pomt-cf-sale transfcn, .;r.1io1m111::c tcl!cr m;ichine tr~nsac:1•>'1lt, :ransfr.s mit:a:cd b)' 
tckphonc. wire tran>li:rs. and automated clearmg.housc transfers. 
(M) "Escrowt ltcms" mca:is those ltc:TIS that arc rie>cr:be: in Scr;tion 3. 
IN) "l\flSttllaMOus Procuds~ me::.ns any cor.:?en.i;ation . .settlement_ award of damages. ur proceeds paid h> any 
third party (other than insurance proceeds pa:d under the cuver ag:es dcxdled 1:i Secuon 5) for. ( 1) darr.age to, or 
destruction of, the Propeny; (ii) condemnation or uther takmg of a:I or :my part of the Property; I ti:) cunvcyan::e in 
lieu of condemnation; o~ (h·) misrc:p~ntat1ons of, or om:ssions as to, the value and/or cont.ht1on of the Property. 
(0) ''MortJCBt• hu:urance" means insu=ance protecting Ler.dcr ugainst thr nonpayment of, or default on, 1hc Lnan. 
(P) "Prrlodlc Payment" means the rcgular:y schedu!cd amount due for (i) principal 11mi inrcrc:i.r u:ider the Note, 
plus (it) any amounts under Section 3 of this Sccurny Instrument. 
(Q) "RESPA" means the Real Estate Settlement Procedures Act {12 U.S.C §2601 ct seq.) and its implementing 
regulation, Rcgu!ati,~n X (24 C. F. R. Part 3500), as they might be amended from time to time, or any aJJitional or 
successor lep.slation or regule:tion that governs the same subject matter. As used i11 lhis Securtly Instrument, 
wRESPA • rerers 10 all requirements and restrictions 1ha1 are impo~eci in regard to a ~rc:dcraliy related mortgage loan" 
even if the Loan docs not qualify 11s 11 "federally related mortgage loan" i;nder RESPA. 
(R) "Succemw in tntuest of Borro•·er" means any party 1ha1 has tall.~n title to the Prot1erty. whcthe( or not th&t 
party has assumed Borrower's obhga1ions under the ~Ne and: or this Security lnstrumeni 

TRANSFER OF RIGHTS IN THE PROPERTY 

The beneficiary of this Scc;;rity l!".strumen: is MERS (solel} ~ nomin~e for Lc=ic::r arnl Lender's successors and 
assigns) and tile .suc-ttssors and assipis of MERS. This Securi!;· lns1rument sec:.:res to I.ender (iJ 1he rep.1}--me:i: of 
the Lozn, f..'ld all renewals. n:cns~ons a..ic mi:ld!ficat1cns of the ~ote; and (:11 thc pcrfonnancc of Bon-o ... er's 

CALIFORNIA-single Family-Fannie Mae/Freddie \1a; UNIFO~.i-lNSTRJME."H • MERS 
form 3<!05 01!01 Page 2 of 14 
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covcnar.ls and agreements m1dcr this Security Instrument a;id the N()1C. For 1:11s p111post', Borrower mevoc~bly gran:s 
and conveys 10 Trustee, in 1rus1, with power of sale, the following cescribed property I oca1cd in the 

COUNTY of NEVADA 
FYP• ur Ra:ord1nc Juri.«!'c1:011J [Na..,.., ofllrco,c!ini; JumliaionJ 

LOT 1, AS SHOW~ ON FINAL MAP :-Jo.:o-co2 OF THE WOLF, F:L£D :N ':'HE 
OFFICE OF THE COUNTY RECQR.J.')ER, CO':.;"N:"Y OF ?:EVA.")A, STA':E OF 
CALIFOR?\TA, ON MAY 6' 20013. n: 300K 6 ::F scs:i:ns:c='1s, A'r ?AGE 
178. 
A.P.N.: 55-00-34 

which currently has the ;;ddre!is o~ 14 7 3 8 WOLF ROAD 

GRASS VF.:.L:SY 
10~1 

, ('ahfor:-.ia .959~.9 
[Z:; r~~i 

'TOGETHER WITH all :he imp:ove~tn!5 Ml.Ii or hereafter erected o:-. rh~ pro;ieny, and all easemems, 
appurtenances, and fixtures now or hereafter 11 par1 of the property. All replaccmen:s :md addi111ms shall also Ix: 
covered by this Securi1y Instrument. Al! ofthc fore-going is referred 10 in this Sccuri1y lns1rumen1 as the "Property." 
Borrower underst11nds and ugrees that MF.RS holds only legal :it le 10 the interests grarucd O)' Borrower in this Securily 
Instrument, but, if necessary to comply with law Qr custom, "1F.llS (as nomir.1:e for Lender ;md Lender's s11ccei:;oors 
and assigns) has the right: 10 exercise any or all or those interests, includmg, but not limited to, the right to foreclose 
and sell the Proj>Cl'tY: a.'?d to rake any acuon required ofLenccr including. but not li~ucd to, rC'lca:.!11g and canceling 
:!:ts Security l:'lstrument. 

BORROWER COVENASTS t!:3t Borrower ts la~-fully seised of the esUJ.te here\,}" conveyed and h3s the: right 
to grar.1 and cor:11ey the Property and tha: the Property is unencumbered, e'cc;11 for encu::tb:a::ccs of record 
Borrower warrants lltld w:ll defend generall) tnc tttle to the .?ro;ierty agamst all daims ;me oema~~. sub.;cct 10 any 

eneu:nbranccs of record. 
THIS St:CU RCTY 11\STRt.:M l::::)l;T combines uniform covcmmts for na:ional use and nor.-unitbrm covenan!s with 

limited ''ariations by jurisdiction to constitute a unifo:m secu::ly instrument CO\'CTing re-al property. 

UNIFORM COVENANTS. Sorrower and Lender covt'nar.t and egrc~ as follows: 
I. P•yment of Principal, Interest. Escrow ltrms, Prepayment Chargr~ and Late Chal'J!n. Horrower shall 

pay when due the principal 01: and 1ntcrC'Sl on. the debt evidenced b}' 1hc Nore and any prepayment :-hargcs and late 
charges due under the Note. Borrnwer shall a!~o pay funds for Es~'Tow Items pu·suan1 to Secrion 3. Payrnems d;;e 
under the r-=ote and this Sec;.in:y Instrument shal: b~ r.iadc .n U S. c~m:::.:y Howe\'~r. if an~· che.:k o: other 
instrument r~:ved by Lender il-S paynlCnt under the 1'ott or thii. ~ciirity lnstrurncnt 1s rc:urn:d lo !.ender un;i:tid, 
Lcn:ier may rcq1nrc !hat ar,~ or all sui:'Seqci:nt µa:; mer.ts due under tht Non: a.iJ th;:; ~~unly lnstrc:r.ent be made in 

one: or mon: of the fo'.lowmg fo:-ms, as seicrtcd by Lc:ndi:-r. (al ca.~b. {b) money order; tc) cer:ificd che<:;.. bank che.;k, 
trcas-.m:r's chC'Ck ur c:ashicr' s check, prov:ded a.'ly such c:heck 1s dr11""n upon an institut.on whose di:p;is11s arc ms:.~c:d 
by a federal agency, instru::1cnuduy, or cn111y; or (d) Elecrronic Funds Transfer. 

P11ymc:nts ure deemed rc:~i\•ed b~- Lender when received at the locauon dcsigr.ared in 1he Note or RI such 01her 
location as may be dc5ignatcd by Lender in accordance with the notice provisions in Section 15. Lender may return 
any payrnenl or partial payment if the payment or partial payments are insufficient lo bring the Loan t"urrent. Lender 
may accept any payment or partial payment insufficient to bring rhc Loan current, w1thcu1 waiver of any rights 
hereur:dcr o~ prejudice to its n&t:ts :o refuse such payment or parual pa}ments in rhe ;"u:u~e. bw Lender is n.>I 

CALIFORNiA-S•ngle Family-Fannie Milll!~IEKkhe Wac: UN F01'.\l ,!'fSTRUMENT • MERS 
Form 3005 01101 ~ 3 1:11 1 < 
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ob:igoted to apply ~uch p11)menh al 1he time s11d1 pa)mcnts Hrr 1m:C'ptt1l. If eJch Periodic Paymcnl is zpphed as of 
its scheduled due date, then Lender ner:d no; pay interest or. unapplicd funds. Le:iccr may hold such unapplied f\n:ds 
until Borrower makes payment to bring ~c Loon current. If Borrower does not dn so within a reasonable period of 
time, Lender shall either appl)' such funds or return t'iem to Borrower. If not 11pplicd earlier, such funds will be 
applil'.'d to 1hc outstanding principal balance ur.dc~ the ;.loce 1rr.rr.ed1a1cly prior 1c foreclosure. No of!Set or claim 
which Borrower m1g}:t h;ive now or in the f~ti:rc against Lender ~~ail re\ie\e Ro~rower from m.;krn5 pJymcnts due 
undtr the Note and 1hi! Sccunl) lr.s1rumC'r:t or performi::g 1!ie co\'e:unu zr:c 3g·c:~en:s seca~ed by t~rs Sec-.m1~· 
lnsrrumcr:: 

1. Appllntlon or Paymenh or Pronrd\. Exte?t as o!!"!erw:se :les.-nbed ;" :hs Sc.-110:1 2. isli ;iaymeits 
zcttpled and applied by Lmdc~ sh:i.ll ~ applied 1:1 1hc follo\Oing ordc~ o: prrari:y (ai interest ch;c 1m.Xr the J\01e: 
(b) principal d;.ie under the Note:, (c.J amo .. nlE due under Sc~ia:o ). S.;ch payment;> sh.tll De applied to each Periodic 
Pa)'Jlltnt in 1he order in whrch it became due. Any remaining amounts shall be applied iirsl to la:e charges, second 
to any other imounts due under thi~ Security lns1rumcnt, and :heo 10 reduce the: principal balance of the Note. 

If Lender receives a payment ITom Borrower for a delinquent Periodic Pa)ment which includes a sufficimt 
amount to pay ony late charge due, the payment may be 11pplil'C to tile delinquent paymen1 aod the late churgc. Ir 
more than one Periodic Payment is outStanding, Lcr.der may apply ;my paymel"I received from Burrower to lhc 
rcpa)ment of !he Periodic Payn1cr!S if, anc 10 ±e cxtem that. e.Kh paymcnl car. be pard :r run To the C'"ent that 
any e>.ccss custs after the pa~we:it is applied t:i tl:e full ;:iaymem of one or :r.crc Pe;mJ•t Pa~mcr.ts. si:;h c:\cess ma~ 
be applied tu any l:ile charges due. Volumary prC'paymcr.~ sft3(. be ~ppi11:c first to ;iny ;m:;;apler.! chaq;es and then 
as <kscribed in the Note. 

Any ai;plica1ion of;iayments, 111st.:~ance procetcis, or M1si:ell11nt'OuS Procttds :o p·.nc1p11! d;.:e u:icr:r !he '.\ole 
shall not extend or postpone the due date, or change the amoo:i1, oithe Period:c P.1yrncnts. 

J. Funds ror EsCTow lcems. Ro:-rower shall pzy to I.ender o:i :he da) Peri:idic Payments are doe u:ider :h" 
Note, until the Note is paid in full, a sum (tl:c: "funds") 10 provide fer paymc:m or amounts ~uc fur. (a) tnxcs 11.'ld 
assessments and other items which can llttain priority over 1a:s Security l:tstrume:tt 11.~ a l:cn ur cncumbnmcc on the 
Properly; (b) !C'osehold paymc:nls or ground rents on the Property, if any; (cJ prcmi11ms for any ar.c all insurance 
required b>• Lender under Section S, and (c!) Mor1gage lnsurar.cc pre:nii::ns, ii any, or .. iny sums payable by Borrower 
to Lender in .teu of the payment of Mortgage lnsuranc:e P'emium~ in accordance with the: provisions of Section 10 
The~e items are called "Escrow hems." At origination er al any 1imC" during the lerrr; of 1he Loan, LC"ndcr may require 
that Commun:ty Associz':l~ Dues, Fees. ami Ancssmcnts. rf any, he escrowerl by !J:irrowcr, land su;h dues, fees and 
assc~sments shall be ar. Es~w lte-m. !Jorrowcr $ha!i pro~p:ly furmsh lo Lemler all no:rccs l'f amo~n:s to ~ p:ud 
ander t:iis SC'C'tson. Borrowe:- shall pay Lc-nder tile Funes fer Escrc;r, Items u~less Lcoder "a1vcs i-lorrt>wer· s 
obliga:ion 10 paj' lhe Funds for any or all &crew her.is Lender nHI} wa:ve Borro·..,cr' s ob.igataon to pay to Lender 
funds for a.ny or all Escrow hem& at any ti!l'!e. Any ~uch lo\aivcr ma~·on'.y be in wriung l'l ·.!\(:event of such WBiver, 
Dorrowcr shall pay di:cctly, when and where pay11blc, 1he lllTIOUnlll due for any Escrow Items for which payment of 
Funds has been waived by Lender and, if Lemler requires, shall furnish to I.ender reC'cipts evidencing such payment 
wi1hin such time period as Lender rna y re<pi ~e. Bormwcr' s obligation to make such payments and to provide receipts 
shall for all purposes be deemed to be a cove:iant and agree~ent contained in this Security Instrument as the phralic 
"rnvcnant and agreement" is used in S~ron 9. If Do:Tower u ol:!liga1cc to pily Esc~ow hems dircc:ly, pursuant 10 
a waiver, and Borrower fails to pay lhe amount due: for an Escrow hc:::i. Leader may e:i.crc;sc its ri~hts under Secum: 
9 and pay such amount and Borrower shaa then be obligated under x:1rcn 9 to repay to Lender any s•:ch a."nO:.:nt. 

tender ma)' revoke the wah·er as lo any or all Es,:row Items al any ume by a notkc given m ac::on!imcc with Section 
IS aid, upon si;;ch rev(!(:ation. Borrower shall pa)· to Lendc~ al! F-..nd~. ar'.d :n 1:.:ch a.rnoun!S, tha.t arc then rcqu1rc<l 
under th:s Sfc:ior. J. 

Lender may. at any time, collect and hold F11nds in an amount (a) sufficient to .::iermi: Lender to oipply the Funds 
at the time specified under RESPA, and (b) not to c~cced the mnimum amount a '.e1\der can require under RF.SPA. 
Lender shall c5tim111c the zmount of Funds due on the basis of currcm dat11 and reasonable estimate~ of cxpertdilurc:s 
of future EKrow ltems or otherwise in accordance with Applic.abli: Law. 

The Punds shall be held in an institution whose deposits ar~ insured by a federal agency, Instrumentality, or 
cnll!y (including Lender, if Lender is lil1 instuution whose deposits are so insi.;re.1) or in any Federal Home Loon 
Bar:k. Lender shall apply th.c f'tl!\CS ~o p~y the Escrow Items no later ~han th.: ti::ie spcc1f:cd unc~r RESP:\ Lender 
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·-

shall not charge Borrower for holding and applying 1he Funds, annually analyzir.g :he escrow account, or verifying 
the Escrow Items, unless Lender pays Borrower interest on the Funds and Ap;ilicab:c Law permits Lender to make 
such 11 charge. Unless an agreement ii. made in writing QT A;>plicablc Law requires interest to be paid on the Funds, 
Lender shall not be required to pay Borrower any interest or earnings on the funds. Borrower and Lender can agr~ 
in writing, however, that imerest shall be paid on the funds. Lender shall give to Borrower, without charge, an 
ann14l accounting of the Funds as required by RESPA. 

If then: is a surplus of Funds held in escrow, as defined i;nder RESPA, Lender shall account to Borrower for 
the excess funds in accordance with RESP A. I ft."icre is a shortage of Funds held in escrow, as defined under RESP A, 
I.ender shall notify Borrower as required !Jy RESPA, and Borrowi:r shall pay lo Lender the a:nount necessary to make" 
up the shortage in accordance with RESPA, bu1 in no more than 12 monthly ?ayrncnts. If there is a deficiency of 
funds held in escrow, as defined under RESPA, Lender shall notify Burrower as required by RESPA, and Borrower 
shall pay to Lender rhc emounr necessary to make up the deficiency in accordance with RESP A, but in no more than 
12 monthly payments. 

Upon payment in full of all si:rns secured by this Security lnstrumen~. Lender shail promptly refund to Borrower 
any Funds held by Lender. 

4. Charges; Liens. Borrower shall pay all taxes, asscssmcnts, charges, lines, and impositions anributable to 
1hc Property which can anain p:iority over this Securit)' Instrument, leasehold papnents or ground rems on the 
Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extenl that these items 
are Escrow Items, Borrower shall pa} them in :he manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: 
(a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to I.ender, but only 
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against 
enforcement ofthe lien in, legal proceedings wl:ich in Lender's opinion opera1e to prevent the enforcemenl of the lien 
while those proceedings are pending, but only until such ?roccedin~ are concluded; or (c) sr:cures from the holder 
of the lien an agreement satisfactory to Lender subordinating lhe lien to 1his Security Instrument. If Lender 
determines that any part of the Property is subject to a lien which can Dlll!:n p:-!ori1y over this Security Instrument, 
Lender may give Borrower a no1ice identifying the lien. Within I 0 days of the date on which that notice is .given, 
Borrower shall satisfy the hen or :akc one or more of the actions set fonh above in lhts Section 4. 

Lender may require Borrower to pay a one-time charge for a real estate tax verificallon and/or reporting service 
used by Lender in conncc1ion with this Loan. 
· s, Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the 

Property insured against loss by tire, h37.llrds included within the term "extended coverage," and any other hazards 
including, but not limited to, earthquakes and floods, fur which Lender requires insura:ice. This insurance shall be 
maintained in the amounts (including deductible levels) and for the periods that Lender requires. What Lender 
requires pursuant to the preceding sentences can change during the term oflhe Loan. The insurance carrier providing 
the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall 
not be cllcrcised unreasonably. Lender may require Borrower to pay, in connection with this Loan, either; (a) a one­
time charge for flood 2one determination, certification and tracking services; or (b) a one-time charge for tlood ?.one 
determination and certification ser\•ices and subsequent charges each time remappings or similar changes occur which 
reasonably might affect such determination or certification. Borrower shall also be responsible for the payment of 
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone 
determination resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at 
Lender's option and Borrower's e11pense. Lender is under no obligation t-0 purchase any particular type or amount 
of coverage. Therefore, such eoverage shall cover Lender, but might or might not p~otect Borrower, Borrower's 
equity in the ?roperty, or the contents of the Propcny, against any risk, hv.ard o~ liability and might provide greater 
or lesser coverage than was previously in erfecL Borrower acknowledges lhat 1fte cost of the insurance cov~age so 
obtained might significantly exceed the cost ofinsunmce !bat Aorrower c:ou:d have obtained. Any amounts disbursed 
by Lender under this Section 5 shall become additionnl debt of Borrower SCC\lrtd by this Security lnstrwnent. These 
amounts shall bear interest al the Note rate: from the date of disbursement and shall be payable, wid1 such interest, 
upon notice from Lender to Borrower requesting payment. 

CAUFOANIA-Siogla Family-Fannie Mae/Freddie Mac UNIFORM INSTRUME.\ T • ME.qs 
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All insu~ance policies required by Lende~ and renewals of Mich policies sh111i he subject 10 Lender's right 10 
disapprove such pnlu::ics, shall include a standard mortgage cl'1use, and shall name Lender aii mortgagee and/or as an 
additional loss payee and Borruwc~ farther agrees to generally as~ign rights 10 insurance proceeds 10 the: holder of the 
Note: up to the amount of the outstanding loa.1 balance. Lender ~hall have the ~igh: 10 hold the policies and rencw11I 
ccrtifitates. If Lender requites, Borrower s~all pr0111Jllly g:\•e to Lender a'.! receipts of paid prem;um5 and renewal 
notices. If Borrower ob:ztns any form of insuram;e coverage, not cthe:-w1se '<:quired by Lrn<!er, for damage to, (.'r 
destnict10.~ of, the Propcny. sueh polr~y shal. mc:bde 2. standard mor.gagc tla;;sc llr.d 'halt n.tme Lc:-:c!.-r u mongagee 
and/or as a?'I addiuo::.aJ loss paJo-ee ;:.nd Barrc\\-er f.:rrhe~ agrees lo gc:::erail) a»ii:n rig!':ts 10 :nsurar.<.'t' ;>rocccds :o th 
hoidcr of t!-.c ~o:c up to the amoun: of the out'llandi~ !:>an balance 

In 1hi: ever.I of lass. Borro"'cr shal! give prompt no1ic1: to the msi.:rance cam~r and Lr:nd~r Lrnd~r may m.ikC' 
proof of :oss .r no: made: promptl} by Borrower Unless Lender anc Borrowc? c::,crn 1se agree m wrinng, any 
insurance proceeds, whether or not Inc underl)'ln@ insi;ra::ce WllS required by I.ender, shall be apphcc! 10 rcstorauon 
or repair of1hc Propeny, if the restoration or repair is economically fcasfolc and Lender's security 1s not lessened. 
During such repair and rcstorotton period, Lender shall have the riGht to hold such insurance proceeds until Lender 
has had an opportunity to inspect su;;h Property to ensure the work has been conipletcd to Lendr:r's satisfaction, 
provided tl:at such inspec:io:i shall be undertaken pror:iptly. Lender may disburse proceeds for the repairs and 
rC"Storation in a single payment or ir. a scric; of progress µa:ments as tliC' work 1s t'Omplc:ted. llnlc~s an agrcemc111 
is r.iade m wmins nr App!ica!llc Law requires mtcrest 10 be paid on ~uc~ msur~r.cc proceeds. lend~ shall r.m be 
n:qu:red to pay Borrower :iny 1:::cres1 or cami:'lgs on 5uch ;iroccc<is Fees for pi..'.!l:e .idJU'!~r~. o: otner t.i•rtl parties. 
retained by Borrower sJ:all not be paid out oi ihc insu:ancc procee~s l'.nd sh.oil be 1hc sole obligativn of Borrower 
lflt'.e restoration or repair is nol rcono."Tlica!ly fc:is1ble or Le:iccr' s s::cunty wou:d be lessened. the ins;uance proceeds 
shall be applied 10 the sums secured by this Security Instrument, "'·hcthcr or nOl then dllC, with 1he C-~~ss. if ar.y, pai.:! 
lo Borrower Such msurar.~ proceeds shl!H be n:iphed in the order prov1dcrl for 1n S1:e11on 2. 

If Borrower abandons the P:operty, LcndtT may file, r:egotiatc: and senle any availr.ble insurance claim and 
related mancrs. If Borrower does nu1 respond within 30 days to a notice from Lender thal the insurance carrier has 
offered to settle a claim, then Lender may negotiate and settle the clain:. The 30-day period will begin when the 
notice is given. Jn either CVC:11, er if Lender acquires the Property u:tder Sec<iDn 22 or oth~rwisc, Borrower hc:rcb)' 
assigns to Lender (aj Borrower's rights to anr insll!'anCe proceeds m ilJ1 amoun~ not to exceed the amounts unpa:d 

· under the 1'Qte or this Securil)' Instrument, and {b) a.iy other of Borrou·er' s ~1Wits (other t~n the right 10 tt}' rcfur.:i 
of u~d premiums paic by Bcrr.,wer) under all :nsurar:cc policies coven:ii; the Properry, iruofar as StKh righlS 
are applicable :o the covera~ .,f the Properly. Lencer may ;.ig the 1ns.mmce proccc:cs either tr. re?illr or restore the 
Property or to p:tY amounts unpaid under the Note or this Scc:uny lns1rument, whe1her or not t!:cn due. 

ti. Occupancy. Borro,,,.er shat: occupy, establish. and use the Pro;>cry as Borrower's prr::etpill rrsiCcncc 
within 60 d:i.ys after the exceut Ion of thts Set"urtt~ lnStrumcnt and sl'.all connnuc :o occupy the Property a.~ Borrower's 
principal residem:e for at leui one year after the da:c of occupancy. unless Lender othcrwis<" agrees in writing, which 
consent shall not be unreasonably wi1hhcld, or unless extenuating C'ircumstanc~ Cl\ist which arc beyond Borrower's 
control. 

7. PrcscnadOQ, Maintmanc~ ud Proh:rtlon or the Property; lntptctions. Borrower shall not t!estroy, 
d;ur.age or impan 1he Property. allow lhC' Propt:rty lo deteriorate or commit waste on the Property. Whether or not 
Borrower 1s rcsidi:iJ; in t.'ic Property. Borrower shall maintain the Property in order to prevcm the Property il'om 
de1enorating or deCTeas1::g in \';iluc due 10 tts .:o:icaro:i. Cnlc:u 1t 1s dctermmcd pll!'suar.t :o Section S 1ha1 repair or 
restoration is not e;;ono:r.1cal!y feasible, Borrower shall promptly rc:pair the f'ropcrty 1! damaged :o a\'oid further 
deterioration or damage. If insuranc<: or co::ce:-r.::auon proceeds :m: paid in conncctton \I. ith dam11gc to, or the akin!! 
of, the Property, Borrower sha:l be responsibl~ for repainng or re~o:-ing tilt Propcrly OJ"ly if Lerde'r has !elc.tsed 
proceeds for such p'1rpose$ Lender :nay disburse proceeds for the rC'J>airs a."ld reswration in a single pa)mcnt or m 
a series of progress payments a. .. tht work is completed. ff the insurance or condc:rnna1ion proceeds nrc no1 sufficient 
to repair or restore the Property, Borrower is not rclic:ved of Borrower's obl;gation for the completion of such repair 
or restoration. 

Lender or its agent may niakt reasonable entries upor. and insper::11ons of!he Properly. If it has reas1.m;ible cause, 
Lender may msp«t the :nterior of the improvements on the Property. Lender shu'.I give S.:1rrower notice ut the 1.mc 
of or i;nor to 1>1K:h a:\ intu1or insp1:1:l10:1 spccifyini:; 1>uch r~asombic c2.usc. 
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8. Borro"tr's Loan Appliration. Borro\\er sha!I 1-c 1:: d:-fu:l1 ,~. dt:~i::t: rhe LN'.'l J?rl:ca:1011 process. 
Borrower or an~ person! .n cnlll:l'S acting a: the d:rcct10:: ofBorro'ncr o· wit!: Bi:lrrower' s k110\\ lc:fi;e or con~nt ga'<' 
matcnally fol~. m1sleamr.g. o~ maccurare t::fcr:nar:o:i Ctr •1a1cmcn1s to Lender for f,ukd I<' pro,:de Lend!!: v.11h 
mz:enal informi:.:1on} :n connec!ao:; wi!l: the Loa::. Mau:r:al ~ep~escnta:rons mci:idc. bul &rC' not Ji:r.ttc:! 10. 
~cprescntations con:crmng 3crrowcr':; o;.;upancy of th:: Prop1:ny as Barrcwer' s pri::cipll residence. 

9. Protulion of l.~ndtr's Interest in tbt Property :and Rights Under this Secuity lo~hum,nt. !f la) 
Borrower fa1is to perform :he covenan:s anc agrecmen1s ccnuunrd so th.s Sccurny lnst~u:r.ent. (b) 1here 1s a legal 
proceeding tluit m1Pi1 significantly affecl Le.-:dc~'s 1::1crcst m the Property <:nd!or righLS under 1•11s Security Ins:nrmcnt 
(such as a procccdt:ig :n bankruptcy. probate. !0:- c:ondcmnation or forfeiti;re, for cnfon:cmcnt uf a hen which may 
attain priority over this Sccun:y Jnstrwnent or to enforce l:iws or regull!tionsi, or (c) Borrower has abandoned the 
Properry, then Lc.nder may do llnd pa)' for whalC\'Cr is re11.;onable or appropriate to proli:ct I.ender's interest in the 
Property and rights under this Sccuri:y Instrument, including protecting and/or assessing the \·aluc of the Property, 
and securing and/or repairing the Property. Lender's ac1ions can include, but arc not limited to: (a) paying 11oy sums 
secured by a lien which has priority over thi$ S.:ci:.rity Instrument~ (b) appearing in caun; 11nd (..:)paying reasonable 
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including its secured 
position in 2 bankruptcy proccedrng. Securing the Property includes, but is not limned IO, enter :ng :he Property to 
make repairs, cha11ge locks, replace or hoard up doors and windows, crain water !Tom p1pc$, eliminate building or 
olher code violations or dangerous: conditions, and have u11htit's turnc-d oa or off Although Lc:;der may take aclion 
under 1his Sccuon 9, Le:icer docs not ha"c to do so and 1s not ;i:;de: any di;ty or cbhgat1011 10 do so I: is agrcec 1ha: 
Lende: incurs no hab1l1ty for not ta.lo;;mg any or all acuons authon1.ec under tbs ~cllon 9. 

Any amountS disbursed by Lender under 1h1s St'ct:on 9 Shitll brco~e addiuonal debt of Bor:ower scc-..:red by mis 
Security lnstrwncnt. Hlt'sc amounts shall bear inr~cst at the ?\o~c rate from the d;ite uf d1sb;.1r~:no?nl and s.ull be 
payable, with SJCh m:cl'C1t, upon notice from Lcndt'r lo Borr<>wcr rC'qu~ing p;tymcnt 

If this Secumy lnstrumeit i~ on a ieasehokl, Borrov.'er s~all comply with all th!' prov:sior. s of the lease 
&ncn.1;er shall no1 sur:cndl:f the lenschold tslillc and m\ercsu hc•c1n co::i"cyed or termma~t or tan~l tne g.ro-~•.d lc:asc 
Borrower shal: not. without 1t:c C'.'press vmtte':\ consent o: LC'::der, alter or i.'1lenc :?:c p-oand lcll..Sc. If Borrower 
acquires r~ titli: :o the Propeny. the lr:as::l:.oid and the fee t:tlc s!:a!l no: merge unless L:rdcr a,;rcu :c rite merge~ 
in "'rilmg. 

10. Mortgagt lnsuranu. lfLer.dc:-rcqu1red Mo:-igage l:tscranee2s a condiucn oi:naking the Loan, Borro11.·er 
shali pay the prermwns required :o :naintair. tl:e Mortgage lllMlrar:cc m effect. 11: for an}· reason, the ~ortgage 
Insurance coverage rcquirrd by Lencle~ c.:a.ses to be 41vatlable from the mon:gage insurer t?:111 pn:viuusly provided sach 
insurance and Borrower was required to make scp;;.rau:ly designated payments toward chc premiums for Mortgage 
\nsunmce, Borrower shall pay tht premiums required to obtam coverage substantially equivalent to the Mortgage 
lnsurar1ce previously HI effect, at a cost si:bstantially equ1vn!cnt 10 lhc cost to Borrower of the Mortgage Insurance 
previously in effect, from an alternate mortgage insurer selected by Lender. If subs1an1iiilly cqui•·alcnt Mortgagt' 
Insurance coverage is not available, Borrower shall continue 10 pay to Lender the amounl or the scpar;!tely designated 
payments that were due when the insurance coverage ceased to be i:1 effect. Lender will occepl, use and retain these 
paymmts as o non-refundable loss reserve in Jii:u of Mortgage Insurance. Such loss reserve-shall be non-refundable, 
notwithstanding the fact that the Loan is ultimately paid in full, and !..ender shall not be required lo pay Borrower 11ny 
mterest or earnings on such loss reserve. Lender ean no longer require loss resen·e payments if Mortgage Insurance 
r;overzgt' {in the amount and for the period tl:at Lender r(Guires) provided by an insurer sclcclcd by Lender again 
becomes available. is obtained, and LendCT requires separately designated paymcms luward the prm11ums for 
Mo:tgagc Insurance. Jf Lender required Mongage lnsuraace as a i:ondillon of making lhc Loan and Borrower was 
required to make separau~I) d~ignatcd payments \OWllTC! the prcr:m1rns for Mcngagc lnsuranc.:, Borrower shall pay 
1he premiums ~cq1m·cd to mai:lbm Mortgai;c lns.ur:ixe 1n e:fect. or to provid:: a non-refundable ioss reserve. umil 
Lender's requirement for Morti:agc lnsurcm~ ends in accord.-incc "11h any wrmen ;:.gr cement be: weer. Borrower d'lll 

Lemler pro.,•dmg for ~uch termmauon or until tcrmina11.m ts rcqcrred by Apphi:abk La" ~othmg m C:1s S=cllon 
W aTccts Borrower s obhgatlQn w pay ir.tercs: it tl:e rare prol·idcd in the Nctc. 

Mortgage J~1.11anrc r(imbwscs LC!ldtr (or any entity that purchases :he ~ote) for ;crtdn: los;;es it ma} incw-
1f Borrower does no: rc;iay the Lo:.n as agreed. Borrower is not a par.)· to :he Mor1g2ge Insurance. 
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Mortgage insurers evaluate their total risk on all such insJrance in force from time to time, and may enter inro 
agreements with other parties :hat share or modify their risk, or reduce losses. These agreemen1s are on tenns and 
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to '.hese agreements. These 
agreements may require the mortgage insurer to make payments using any source of funds that the mortgage insurer 
may h;ivc available (which may include funds obtained from Mortgage Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any rcinsurer, any other 
entity, or any affiliate or any of the foregoing, may receive (directly or indirectly) amounts that derive from (o: might 
be characteri7.cd as) a portion of Borrowe~· s payments for Mor:gagc Insurance:, in exchange for sharing or modifying 
the mortgage insurer's r!sk, or r'dueing \~es. If such agreement provides 1ha1 an affiliate of Lender talc.~ a share 
of the insurer's risk in exchange for a share of th' prem:ums paid to the insu~er, the arrangement is often termed 
"captive reinsurance." Further: 

(a) Any such agreements will not affect thr amounts that Borroft'Cr has agr«d to pay for Mortgage 
Insurance, or aPy other terms of the Loan. Such agreements will not Increase the amount Borrower will owe 
for Mortgage Insurance, and they will not endtle Borrower to any refund. 

(b) Any sum agnements will not arfrd the rights Borro"·er has. If any - 1'itb respect to the Mortgage 
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include tbe rli:ht 
to receive certain dlsdosurea, to request and obtain cancellation or the Mortgage lnsunmce, to Jiave the 
Mortgage lnsul'IJlce terminated automatically, aad/or to receive a refund of any Mortgage Insurance premiums 
that were unearned at the time or such cancellation or termination. 

11. Assignment of Miscellaneous Praceeds; Forfeiture. All Miscellaneous Proceeds arc hereby assigned to 
and shall be paid to Lender. 

If the Property is damaged, such Miscellaneous Proceeds shall be app:icd to ~es:oration or repair of the Property, 
if the restoration or repair is ecunomically feasible and Lender's secwi:y is nol lessened. D11riJJg such rq>air and 
restoration period, Lender shall ha\'e the right to hold such .Miscellancouti Proceeds until Lender has had an 
opportunity to inspect such Property to ensi:re the work has been comple1ec! to Lender's satisfactio:t, provided that 
such inspection shall be undertaken promptly. I .ender may pay for the repairs and :estoration in a single disbursement 
or in a series of progress payments as 1hc: work is completed. Unless an agreement is made in writing or Applicable 
Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall r.ot be required to pay Borrower any 
interest or earnings on Sl'ch Miscellaneous Proceeds. If the restoration or repair is :tot e::onomically fcnsiblc or 
Lender's security would be lessened, tl:e Miscellaneous Proceeds shall be applied ~o the surr.s secured by this Security 
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall 
be applied in the order provided for in Section 2. 

In the event ofa total taking, destruct1on, or loss :n value of the Properly, the !\1isct'l:aneous Proceeds shall be 
applied to lhc sums secured by this Security Instrument, whether or not then due, with :he excess. if any, paid to 
Borrower. 

In the event ofa partial taking, destruction, or loss in value of the Property in which the fair market value of 
the Property immediately before the partial le.king, destruction, or loss in value is equal 10 or greater than the amount 
of the sums secured by this Security Instrument immediately before the ?artial taking, destruction, or loss in value, 
unless Borrower and Lender otherwise 11grcc in writins, ':he sums secured by this Security Instrument shall be rcduceil 
by the amount of the Miscellaneous Proceeds multiplitcl by the fellowing fraction: (a) the total amount of the sums 
secured immediately before the partial taking, destniClion, or loss in value divided by (b) ~he fair market value of the 
Property immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower. 

In the event of a partial taking, destruction, or loss in value of the Pro;>eny in which the fair market value of 
the Property immediately before the panial taking, destrue1ion, or :oss in value is less than the amount of the sums 
secured immediately before the partial taking, destruction, or Joss in value, unless Borrower and Lender otherwise 
agree in writing, the Miscellaneous Proceeds shall be a;iplicd to the sums seemed by this Security Instrument whether 
or not the sums are then due. 

lfthc Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party (as 
defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to 
Lender wi1hin 30 days after the date the notice is given, Lender is authorized 10 collect and apply the M:scellaneous 
Proceeds either to restoration or repair of the Property or 10 the sums secured by this Secu:-ity lnstrumcni. whether 
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or no: then due:. "Op;:iosing P;trty" means 1hc third pany :hat o"cs florrower :\11scella::eo::> Prlll:t'er:S or fae ;iart~ 
~ga,nS': '"'hem Borrow(.-r has a right of ac:1on in rcj?ard ~o M1sct:l;i:-.eous Pro~ccds. 

Borrower s!:a!I be 1n default if any act1o:i \lr proceeding, whether c1"il or crimmal, is xgcn It.at. m Lender's 
Judgment, could rc~-ult m forfeiture of the Property or other matcriai ur.pairmc111 of Lender's 1:-tcre~t 111 the Property 
or rig.hts under lhts Security Instrument Borrower can cure such a default ar.d, if a::tclcra!iol' has occurred. reinstate 
;u prov1dei! :n Sectior. 19, by causirg 'the action or procecJin& to )C d1sm1sscd wnh a ruhr.g that, :n Lender's 
jud1;'1TICnt, precludes forfeiture ofihc Property or ot!"icr material impairment o·· Lc::ccr's 1:itc'CS1 in the Pruperi~ or 
rights under !his s~urrty Instrument The proceeds of ar.y award or claim tor damages t!:at are attr;!>utablc to lhc 
impairment of Lender's interest in the Proper.y are hereby assisned a:;d shall ht" peid 10 Lcr1der. 

All Mistelhm~s Proceeds 1ha1 are not apphec lO rei;torat1on ur repair of :he Prcpc:t!' shall II( spphed in the 
order pro,idce fo: m Secuon 2. 

ll. Borrower Not Released; forl>ear1nce By Lt'Rdcr Nut 1 W1l\·er. EMcns1on of:he time :or paymcn1 or 
modification of 11mortiz11tion of the sums secured by this Security Instrument granted by Lc:nc!er 10 Borrowc: or any 
Successor in Interest of Borrower shall not uperatc to relca.~c thC' liabilily of Borrower or any Sir.:cessors in lnteres'. 
of Borrower. Lc::cier shall not be required IC commence procecdmgs ::.gainst a!ly Suc:cesso: rr. lmcrcst of Borrower 
or to refute to eAtend tim~ for paymc:n or cthcrw1se moc:fy amor:w1t10:: of the sum> secured by dns Securny 
Instrument by reason or any demand made by the original 13orro,.u or any St:cccsso:s in Interest of Borrcw.er . .'\ny 
forbearance b)- Lender in exercising any r:ght or remedy includmg, without limitation, Lender's acceptance: of 
paymcnt5 from third persons, entities or S;1ccc:ss.~rs in ln1eres1 ofBo~rower or in ar.iounts !ess than :'le amount t~r:n 
due. shi!.l! no: be a waiver of or prcc:ude the exems.: of a:iy ng:n or remecy_ 

13. JDint a1\d Stveral Liability; Co-1ignen; Succtuon and AAl;11\ Bo\lnd. &rrowc: «1vcn11r.ts a.ne agr«s 
1hut Borrower' 5 obligations ar.d habilily shall bejornt and seve~al. llowc:ver, ar.y Borrower who co-signs this Secunry 
Instrument but clues not e:<ecute the ?'Ne (a "co-signer"): (a) i$ cu-signing this Sceunt.1- lns1rumen1 only to mortgage, 
grant and ccn~1:). the .. o-s:gncr's interest in the Prcpcrty u::dcr L"ie terms of this Sccur:1y lr.S1rumem, lb) ~ not 
personally obl1;a1et! to pay the sums secured by lhis Securr:} loStTument; ar.J (c) agrees fr.a: Lender ;ind an)' other 
Borrower can agree 10 extend, modify, forbear or make an> acc.1mmod2t1or.s with rc~ard to the terms ofth1s Security 
Instrument or the Nole without the co-signer's consent. 

Subjecl to the provisions of Section 18, 1111y Suceessor in lntertst of Bo~rowcr who assumes Borrowe~·s 
oohgations unecr this Security Ins!ru.'tlent rn \\-T1:ing. and !s apprond by Lendi:r. shall olr.mn all of Borro .. er· s rights 
a.'ld benefits under this Sc~r.:ri:y lnStrun:ent Borrowe:- shall no: be rdeas=d from Bo?Toi.'C'r' s obligations and hab1hty 
under this Security Instrumcm unless Lender a!!rees to s~ch release in writmg. The covenanrs and agreements of 1h1s 
Security Instrument shall bind (ex~cpt as provided in Seel ion 20) and benefit the successors and assigns of Lender. 

14. Loan Cb1rges. Le11dcr may char~e Borrowe; foes for se~vices pedonned <n conm:c::on w;th Borrower's 
default. for lh:: purpose of protecting Lender's i::tcrest in the ?ro;>e::~· and r;ghu under :his Sc:c~~i•y l::s::umcm, 
indudmg, bUl not limited 10, imorneys' f'e<s, pro;>'-'l'lY rn!pec:tion and •aba1ic-n fees In ~egard to ;my othc; fees. :he 
absence of eic.prCSi authority in this Security Instrument to charge a specific fee to Borrowc:r shall not be construed 
as a prohibition on \he chllrging llf such fee. L..-r.dcr may no~ charge fees that arc ttp~c.ssly prohibited by this Sccutily 

Instrument or by Applicable Law 
lC 1hc Loan is subje;t to a law wh1d: sets maximum loar. charges, a.i.d rhat law is fill.lily interpreted 50 tl:a~ the 

interest or other loan charges collected or to be cnllcctcd ir. connection wirh the Loan e~cced the 1ierrn11ted limits, 
thcn: (a) any such Joun charge: shall be rcducc.cl by the amount necessary to reduce the charge to the permitted limit; 
and (b} any sums already collected from Borrower which exceeded permitted limns will be refunded to &rrower. 
Lnidcr may 'hoose 10 make >his ref\ind by ree~cing the p:incipa! l'WCd i;ndCT me Nole or by making • dirccr payment 
to Borrower. If a refund reduces principal, the rceuction will be treated a~ a part:al prepayment "tlhout any 
prepayment chitrge (whether or not a prepayment chargt' is provided for under the r\ote}. Borrower's acceptance of 
any such refund made: by direct pavmcnt to Borrower wi:I constitute a waiver of any rig!-:1 or action Borrower might 
ha~·e aris:ng out of such overchll!'SC 

JS. l"otlc:cs. All notices given by Borrower or Lc:icer in ccinnection w::h this Security ln.mu.~en1 must be in 
writing. Any notice to Borrower in ccnnecuon with this Security Instrument shall be deemed '" have been given to 
Uorrower when mailed by first clas<J rrra\I or when BCtually delivered to Borr owe' s notite address if sent by other 
means. Notice 1011ny one Borrower sl:a!l constitute nolltl' to all Borrowe:s unless Applicoh!r L3w cJtpres~I~· requirC'S 
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-------· --

otherwise. The notice address shall be the Property Address unless -Borrower has designated a substitute notice 
address by notice to Lender. Borrower shall promptly notify Lender of Borrower's 1:hangc of address. Jf Lender 
specifies a proeedure for reporting Borrower's change of address, then Borrower shall only report a change of addres~ 
through that specified procedure. There may be only one: designated notice addre5S under this Security Instrument 
at any one lime. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's 
addres!! stated herein unless Lender has designated another address by notice to Borrcwer. Any notice in connection 
with this Security lnstr:imcnt shall not be deemed to have been given to Lender until actually received by Lender. 
If any notice required by this Security Instrument is also required under Ap;:>licable Lnw, the Applit:abh:- Luw 
requirement will satisfy the corresponding requirmen~ undtl this Security Instrument. 

16. Governing Law; Sevrrability; Rules of Construction. This Security Instrument shall be governed by 
federal law and the law of the jurisdiction in whi::h fac Property is located. All rights and obhga:ions contained in 
this Security [nstrument uc subject to any requircmcn:s and limitations of Ai'pl:cable Law. Applicable Law might 
explicitly or implicitly. allow the parties to agree by contract or it migh~ be silent, but such silence shall not he 
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security 
Instrument or the Note conflicts with App!icable Law, such conflict shall not affect other provisions of this Security 
Instrument or the Note which can be given effect without the conflicting provision. 

As used in this Security Instrument: (a) words of the masculim gender shall mean and include corresponding 
neuter words or words of the feminine gender; (":>)words in the si:lgular shall mean and include the plurHI and \'ice 
versa; and (c) the word "may" gives sole disc~ecion without any obliga:ion to take any action. 

17. Borrower's Copy, Borrower shall be given one copy of the Note and of this Security Instrument. 
18. Transfer of the Property or a Beneficial Interest In Borrower. As used in this Section 18, "Interest in 

the Property" means any legal or beneficial interest m the Property, indudir.g, bu~ not limited to, those beneficial 
interests transferred in a bond for deed, contract for deed, installment sales conttacc or escrow agreement, the intent 
of which is the tra.'\sfer of title by Borrower at a future date to a purchaser. 

If all or any parl of the Property or any [nterest in the Property is sold or transferred (or if Borrower is not a 
natural person and a beneficial interest in Borrower is sold or transferred) wiihol:t Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Securny lnmument. However, this option 
shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice or acceleration. The notice shall provide a 
period ofnot less than 30 days from !he date the notice is given in accordar.cc witl: Section 15 within which Borrower 
must pay all sums secured by this Securi:y lnstrument. If Borrower fails to pay lhese sums prior to the expiration of 
this period, Lender may invoke any remedies permined by this Security Instrument without further notice or demand 
on Borrower. 

19. Borrower's Rlgltt to Reinstate Arter Acceleration. If Borrower meets certain conditions, Borrower shall 
have the right to have enforcement of this Security Instrument disco!'l!inucd at any time prior to the earliest of: (a) 
five days before sale of the Property pursuam to any power of sale cor.taincd in this Security Instrument; (b) such 
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or (c) entry of a 
judgment enforcing this Security Instrument Those conditions are that Borrower: (a) pays Lender all sums which 
then would be due under this Security lnstrument ar.d the Note as if no acceleration had occurred; {b) cures any default 
of any other covenants or agreements; (c) pays all expenses i:icurred in enforcing this Security Instrument, including, 
but not limited to, reasonable attorneys' fees, property ins?cctior. and valuation fees, and 01hcr fees incurred for the 
purpose of protecting Lender's interest in the Prapcny and rights under this Security Instrument; and ( d) takes such 
action as Lender may reasonably require to assure that Lender's interest in the Property and righ~s under this Secunty 
Instrument, and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchangc:d. 
Lender may require that Borrower pay such reinstatement sums and expenses in one or more oflhe following forms, 
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasarcr' s check or cashier's check, 
provided any such check is drawn upon an inslitution whose deposits are insured by a federal agency, instrumentality 
or entity; or(d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations 
secured hereby shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall 
not apply in the case of acceleration under Section 18. 
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ZO. Sale of Note; Change of Loan Stnkcr; ~otic:t or Grieutncr. The Note or a partial mtc:rc.·>t :n L':e No1c 
(logcther with this Security Instrument) can be said one or more hr.\cs without prior r.otitc 10 Borrower. A lk!lc might 
rcstJl: in a change i:i thc c:n1:1y (known as the ''Loan Ser111c~r·) that collects Periodic l'<1yrncnts dJe i;ndcr the Noll" 

and rh:s Sc:cur:ty lns:~:imen1 and pcr:c~ o:hc:r morrgagc l:ian scrv1~:nl,! cbh,it111ons und:r the :-.lote, thrs Securay 
lns:rumcnt, aru:! Appl:cabk Law There al;o :rig.":t I><" one or more ch.mge! of the Loan ~rncc:r unrc:latc:C to a saie 
of:he Note. l!'thcrc 1s a change of the Loan Servicer, Borro"e~ will be: g;\cn \\filtln r.cr.:cc of the changr wh:ch will 
stair the name and address of the new Loan ~rviL-cr, the address to which pa)mcnL~ should be ma:le and llllY other 
information RESPA rcGuires in connection with a notice of transfer of servicing. If the Note is sold and thereafter 
llu: Loan:<> serviced by 11 Loan Scr>'11:cr other 1han tht' purchaser of the '\'olc, the m0Tlg11gc: loan ser~icir:g obl:gations 
10 Borrower will remain w11h the Loan Service; or bc transferred 10 a su"·essor Loa:l S:-r111•er and arc not assumed 
by the Note purd1ic.er unless othcrw;se provided by the 1'o!c p1"rc!:ascr. 

'l'ei:hcr Borrower nor I.ender may commence, JC in, or be joined 10 an)I iudicial acuon (as e:thcr llfl indiv1dwl 
liugant or the member ofa class) 1hal arises from the other parry' s ocuons pursua11110 this Security lnSJrurnent or 1ha1 
alleges lhat the other party has breached any provisior. of, or any cu1y owed by ra.son of. this Srcurily lnstru:nem, 
until such Dorrow1·r or Ler.Jrr has noufted thr other ;>arty (w11h such notice given in comphznce with the requ1rcmcr.1s 
of Sccnor. 15) of such alleged breach anc afforded 1he ot'!er ~rt} hereto a reasonable pen.xi after 1ht: ~: .. ;n.i; of s:.:c!i 
noucc to lake correc1ive i.ct1on If Ap;ihcable Law provides a tirnc pcr!od v.hid1 m~s: e:apsc before cer.am a:1:on 
tan be taken, that t1m1: µerioc will be deemed to be rell$0r.able for purpo~cs o:· thi::. paragra;il:. 1 he notitc of 
acci:lcration 1111d opportunity lo cure given 10 Borrower pursuant to Section 22 and the notice of accekra1ion given 
to Borrower pursuanl to Sec11on 18 shall be deemed to satisry the notice a?td opponunity to take corrective acuon 
pro•-isicms of thtS Section 20 

21. Hazardous SubstancitS_ ·As usee m :!tis Section 21" (al ''l!azardo:.s Substances- arc 1ho>(" subs:an:es 

cdined as toxic or hazardous substance~. polluaams, or wastes l:y Env:ro:;:m:ntal La,,. and the !ollo,.;ng subsian:cs· 

gasoline, kerosene, oliler flammable or toxic petroleum products, toxic pesucuics and herbicide•, volatile: solvcnllli, 
materials ron111ining asbestos or formaldchyi..lc, and radioactive rr.aterials; (b) "Er.vironmemal Law• means fcd~-ral 
iaws and lawsoflhc jurisdiction where 1hc Propert:r is lo~ated that rc~a1c to heal ti:, safely or cn•·1ronmcn1al protec11on; 
(c) "Em•ironme-n:al Cle'1!u;i" ir.cludc:s any respoost ac:ion, remedial .. ction. or rcmo,·at action, ss cef.ned in 
Environmental Law: and {d) 111 "Em·ironrr.en:al Co:tdinon" me&.'lS a ::cnd;tion that can cause, cor.mbutr to, u: 
uther..,,·ise tngger ;in Environment.ii Cleanup. 

Dorruwcr shall not cause or ;>er:n11 the prcscr.cc, use, disposal, storage, orrc:l~sc of any Hazardous Substances, 
or threaten to release ar. y Hazardous Substances, on or in 1hc: l'roperty. Borrower shall nn1 du, nor allow anyone else 
to do, anylhmg. af:cctintt 1he Property (a) that is m violat:nn of any En\'ironmental Law, (b) whir.h creates an 
Environmenta: Com:!ition. or \CJ which, due to the preser.ce. use. or relea_~c of a Haz;irdmis Subst.tnce, crea:es i 

condition lhat adversely affects the -.al'-lt of the Property_ The prcccdm! two SC1\ttnccs 1hall no: BiJ<ply '" lhc 
presence, use, or stora.gc on the Property of small quantities of ffazarclous Substances :hat a:c ger.crally rc:cogmze<! 
to be appropriate to normal residential uses Dnd to maintenance: of the Property (mduding, but not limited to, 
ha7ardous sufxtllnces in consumer product'>). 

Borrower shllll promptly give Lender wrmcn notic: of la) any 1:1\·estigation. claim. derr111r.d. lawsuit or other 
action by any go\·emmen:a! or regi;la:o:y agcn;;)' or pri,·:itt p¥:y in"olvmg the Property and an) 1 laza:douJ Substance 
or Environmental Law of which Borrower h.M a.:rua! k:iow!cdgc, (b) an)' Environmental Ccndllton, 1ncli.:dmg. but no• 
limited to, any spilling, leaking, drs;hargc:, reiease or &.rear of release of any Ha<!ardous Substance, and (c) any 
condition caused by the presence, use or rc:casc of a Hazardous Substance wh1c!t adversely affects lhe value uf the 
Property, If Borrower learns, or is notified hy any governmental or rei;ui11tory autho~ity, or any pri,·atc party, 1hat 
any removal or other rcmt'diation of any Hazardous Substt.'ltc affecting the Property is necessary, Borrower s.'ia!I 
promptly t.ike all necessary rerr.edial ac11ons m ai:rordance with Em·ironm!lll.il! Law. !'othms hC!'cm sh!l crcllt: arc~ 
oohg;ition on Lender for an Envircnmcn1al Cleanup. 

NON-UNIFORM COVENANTS. Borrower 11r1d Lender farther covenant and agree as follows; 
22. Aettleratlou; Remedies. Lender shall i:in nolice lo Borrower prior co aculeration follo'ft'ing 

Borrolttr's bn•th of any connant or agt"Ument In this Security hntnmcnt fb11\ nut prior to uulcratlon Uftdtr 
Stctinn 111 untm Applicable La"· pro,idH orhcrwl~). The ooll« sh111l 5pccify: (a) the default; (h) lhr action 
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required to cure thr dcr1ult; (c) 1 date, not less thin 30 days from tht dar• the notice ls given to Borrowu, by 
whkh thr dtrault muSI br cured; and (d) that failurr lo t'ure the ddault nn or bt'forr tbt' date sprclfitd Jn tbr 
notkt may result In attelcration of the sums secured b~· this Security lnstrumrnl and s.alt' of rht Proptrty. Thr 
notice shall furtbtr Inform Borr~~ or tbr right to reinstate after accderatlon and thr rigbr 10 brine 1 coun 
action to assert the non-exlsttncr !If 1 d11:fault or any other defense of Borrower to acceleration and sale. If the 
default Is nut cured on or before the date ~peclRcd In tbt notice, Lender at lh option ma.y rcqlll~ Immediate 
p1ymen1 in full of afl sums ncurrd by this Security Instrument "ithnut further demand and ma)" in,·oke abe 
po"tr or s1lr and an~· olhtr remf'ClltS permilled b~· Applicable La"·· unde~ shall be entlll~ to cullttt all 
npcn"5 incurred in pursolnit the remtdia pro"idfll ln 1Ms Sedlon ll, innudinJ:. but not limited to, reasoublr 
attorneys' recs and costs of lltlr evidence. 

Ir Lender invokes the powrr of salr, Lendrr shall e.1ecutr or cause Trusttt lo urcute a written notire nf 
the occc11rrentt of an e\-enl of default and or Lender's elrctlon to causr the Pr11prr1) to be sold. Truslre 1hall 
cause this notice ro hr recorded in each irounty in wbidl any part of the Propert) Is located. Lrnder or Truslff 
shall mall copies of the notice as prescribed b)' Appllable Law to BorroJ1.·er and to thr other prrsons pnscribed 
by AppUcable Law. Trusler shall give public notice or Hie to the ptr"$01l5 and In rhe manner prescribed by 
Appllcablc Law. After tbr time required by Applicable LI"''• Trustee, without demand on Rorrower, shall nll 
the Property at public auction tu the hithrst blddrr at tht lime 11nd place and umler the terms designated in lhr 
norlcr of sale In one or morr parcel~ and iu an) urdrr Trustee determines. 'fn1stee may postpone sale of all or 
any par"I ur the Proptrt) by public aanouncrmrnt 11 lhe tlmr and place of any pre•·iously scheduled sale. 
Lender or lb designer may purchase tile Proptrty at any salt. 

Traster shall deliver to the purchaser Trustee's deed c111verlng the Prciprrty without aay covenant or 
warranty, Hprused or implied. The rttilllls In the Trustee'i deed shall bl' prlma racif f\'idence of tbe truth 
of tht statements made tbcrei11. Trusttt 1hall apply the procttd' of the salt ill the following ordrr: (a) to all 
uptui.cs of tht salt, including, but not limited lo. rtHonablt Trustee's and -anornrys' fers; {b) to all sums 
secured by this Security 1n,trumen1; and (c:) any ucess to tbe penon or penon~ legally enlillt'd to II. 

23. Rtconveyance. Upon payment or all sums secured by this Sc:curi1y instrument, Lender shall request Trustee 
10 reconvey the Property and shal'. surrender this S~'Cunty lnstrumer.t and 1111 note; cvidrncing cebt secured by 1h1s 

Security Instrument to Trusrec. frustee $hall rccon,·cy rhe Proper!> withour warranty to thl" per.sen or pcrsor.s Icgillly 
enutlcd to it. Le."?der may charge such person or persons a reasonable !'cc for rect>nveymg tile Property, b.11 only 1: 
the fee is paid to a third party (such as the Trustee) for servr:es rendered and the clu.rging of1he foe 1s pcrmmct! under 
Applicable Law. Jfthc fee charged does not exceed the fee sc: by Applicable Law, the fee is conclusively ?resumed 
to be reasom1ble. 

24. Substlture Tnutee. Lender, at lts option, may from time to time appoin• a succ~sw truSlce 10 any Trustee 
appointed heccun<ief by a11 inwumcnt ct.ccutee and ~knO\lo:cdged by Lender anJ recorded in t:.C <'ffice of 1™: 
Recorder of the county rn whii:h lhe Proj)erty is located. Thr rnstri:rr.L"nt shall coma1r, the mime of 1hr origrnal 
Lender. Trustee and Borrower, the book and page where this Security instrument is rccorde.! and the name and 
;iddrcss of1ht! s-.;ccei.sor tru!tce. Without convcy:111cc of the PrcJ>C'ny. the suc:tnor uuslee shall succeed to all the 
title, powers and duties con ferret! upon the Trustee het"cin anc b~ Applicable Law T!:is prcc:du•c fo..- s;ibsu:ution 
of trust~ sitalf govern to the e!Ccl:mon of .. 11 other prov1s1o:is for substitullon 

25. Statement of Obl\gation Fee. Lender may ccllcct a fee nor ro C'l.ceed :he: maiu::u;i:: amou:it permitted by 
Applicable Law f"or furni$h ing the stuu:ment of obligation as provided by S~tion 2943 of tltt: Civil C<>dc of California. 
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T1e uncrrsignrd Borro"'er ri:qucsrs 1:iu1 a ;;opy ,,f Jny !'.011cc oi D"fou:: .me ar:y N~ucc of &lie under 1h:s 

S.:Curity lnsttu.tnent be rr.a1le<i 1.0 t:.e Bo::rowcr at the ;;cdrc~ '>:I fonh above. /\ COi>)" of any ~c:icc of Dcfauit v.d 
any l\otice oi Sale will be scnl only to the address ::onraincd in t!u~ m:o~dcd request If 1hc &rrowcr' s u!crcss 
cha:1gcs, a n:w rcqueSl rnusr be rC'Cordcd. 

DY SIGNING BELOW, Borrower accepts a:ic lii;recs :o the :erms end covenants contained in !his Security 
Instrument and in a:iy Rider CAccu1cd by Borrower and recorded wirh 1t. 

(Seal) 
-Borrt>wer 

(Seal) 
-Borrowe~ 

Witness: 

------------ (Seal) 
-Borrower 

(Scai} 
-Borrower 

(Seal) 
-Borrowo:r 
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Stale of California 

Coumy of _j?J.a._C![h_ __ _ 
\- \S-o<=i 

On~-----~--....;.~--

) 
) ss. 
) 

personally appeared _s ... H"""'E"":.;;.;L .. E~Y~·"'""vo .. N'"--'3=R_,I=N"""'C_KE""'.~""'. :.;-=-----------------

-------·---····---· 

who pro\·ed to me on rhe basi! oi sausfac:or)' e;-idencc to be the persun(st w:wse namc(s) 1s!;ire subscnbed 10 the 
within instrument and acknowledged to me that he/she/they executed the same 111 histl:1.->rllheir authom:cd capac1ty\ics), 
and that by !us/her/their s1gna1ure(s) on the instrument the pcrson(s), or the entity u;>0n behalf of which the penun(s) 
arted, executed 1he instrument. 

I certify 1inder PEl'\AL TY OF PERJLRY under the la"s of the Stitc ofC:iliforr.ia :Jia1 :he fore,&c:ng par:~a;>h is nue 
and correct. 

WITNESS my hand and ollicial seal. 

NOTARY SIGJ\ATl1RE 

n ypcd ~ame of ~otary) 

1'01"ARY Sr.AL 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "C" 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 56 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62-1   Filed 02/16/11   Page 25 of 85
...,a,. ~ ..... ,......, ... . ·L.-:; L--~ ... ,rr:~e~--c-·~ 

NOTICE OF ASSIGNMENT, SALE OR 
TRANSFER OF SERVICING RIGHTS 

YoJ arc h~!'ly ;,o:;:~ tha: :.."le ~n:..::~~s cf \'01.-r ~'rt~g<:: loan. th~J :s:~ !?x ri;;hr !.t '"•He,-: ~a:n·.:-;nt' frt~ yo~. is 
bemg a.5s.~ncJ suiJ t":- trart~rCrreJ :torr.. l·:~RTG.~Gs:::.::,SE. c::-~k!, ::;:. 

'" o;-~kctive 03/Jl/03 

The assignmenl, sale 01 transfor of !he scrvic1r.g u:" lhc rnon11as~ ioan docs not affc:et any rorm or condumn of the 
mortgage ill'rtruments. other than h:nns directly rdtucd to the ~er,·icintr ot your loan. 

[>.ccpr in lim1l"d c:;cuht.r.;mc"5. the !a\\ requ1~r> 11:.!1 ~our p1cscn'.nf\ iccr.scr.:! ~"" 1h1~ r;Cl!iceat le.u.1 l5 days t>eforc 
t!le cffe.:l:ivl.· d.tte nf tr.:ru!Cr. o: at dM":rag, You: ncv. s.er-v:~ m..3: alio send ym1 :his nf\t1c~ no fater tr..an ! : d;ay!i anc1 tr.~~ 
cltcc.we d31t' "r <:! c;orn:g tn 1:m case. 3;! nc..~s'"'" 1~tor;mrior. a rurnl:>u:'d in thi• anc r."u'c 

Y9-..:- pr:~: sen.-u~~ r~ ~,.::.F.7:3;..~::c:..:<;~. :~? .. ~.. :u,:. 
!~~:o·rr .. ha·.:e .1.!"t..'.• i..tutstill:lS relzi1m¥. ~'-1th: ~ar:~f~ uf ~T\.K~'"g frt1m your :::t..+..:!1t ~n.·:ce:- -..d:i ; -1,; .; :: ; - c:: ~ 
bet\\-~ S:. 30 l:.nt a."lJ .~ ~ O.: p:_m on I~ foUow~ida:-"J !4.C! ... '":)A'l - FR:'GA.1 
Tim '5 a 0 t<ill·!Ti:e vr 8 w'.lo:.:1 .;a:l numhe: 

I hc busmcss arldre•~ for your nc" iie•·v1L"er 1~: 

n1~ C 1u;;.fr<:l; or :J ti•lle.c: c:1.ll 1clcpn<""' num~r of your "e"' •er> icer is 
If you l•ave an,,. qu..-s:ions ielamig tu Iii.: 1r:.n.<fc: ,,;- ;e:·via:m;;: :\I yo(;r nrw ~C\Kcr U:l 
at 

I b~ J.tt~ tba; \'1>-ur nr~~C'ftt ~-t.1'-Y ri:;;:r \lilt ~n ~''-C'Pli.:t<l' =..i•..-<ntent~ irurr:. ... JU l~ 
The J.m: t:ut ;mr r..ei: ~r"·-(ccr wdI ~tar,. 0~~1r;~ ~'.13:,\.'me'!lts fr~ ;.·v~ lS ~ 
St<r.J .<ll J'aymem.• .Jwe un o· .in::• 1:1.ar =~ tu ~ou: ....,.. -":ce: 

a.rn. 

You shnuid <Llw l!<-<1"a1·eoi1he folluwing :nfmmauo:i. nhu;l: !~ ie: n:r. m mor~ ct:ta•l in S~cmm 6 or:llc: Reii 8ra1.: 
Settlement l'ruceJurcs Act 1,RESP A) t::? l!.l). C !6051. 

During ~he 1\1.l-day po.Tiod fol lowmg the cfie.tive d.m-of tile tram fer of 1he loun Sl.'l'Vicing. ~ ioan payment recetVoo by your 
old ~i:nit'l!f bt:ii,.n; HS due dlue mPy not be i:reated by 1ho: new lnan !le:'viw n;. l111c, and a la1c IC\: may not be irnpos.::rl n11 you. 

.,._ctron 6 of Rf.SI'°' ii: l'.S.C. 2fJ!l5l l!"·c• vou cc1tai:; con~amt'r nghl.S. If ym; >erul a "quaiifird wnt'L-n 1e:qut'!it" 
!o "°'" laan ~~v•«cr concerning tht: i;.:r"1c!nJi 11f yot.r Ivan. )'Ola ~ervicr. miJEI prov~de you ,. 1th a 11.-ri!Wl -.ckm,.,..l<.,i'p,mem 
w!rnin :w Bu.~il'K'.!." Day~ of 1~em: of J'O\IT n:q..c~. A \j.;;all;\i.o wt1111tn r.:que>t'" is i. wnnen c.vrrnpon:i:nc'!. ntllr. 11t;rn noua: 
i;n:.. wy1nent ~oupoo o< mhcr ~ymenl medium <1.'T'J'l•.X b;- the ;cn·ic\'."I. wim:h m.;;<JOO ~"'"' r.4.'I!C anrl :u:munt number·. an:l 
!"Ci.OT rc-.:t.hiot~: fr1~ the r~uest i~- :oc. \\-W':.t to >erd .1. ~q:..w.hf:~...:: 14.nttcn ~::~~ ... rc~di..'l~ tto>t: W''."'\'+'-mguf)·O-w le..ar. .. ft :r~ 
nr- sr:!l: l<-t !IH'i" a.4.1r~s: 

°'ot l;m:r !halt !Jil J.lwi:n.::1:1 Days 1.fter ~c«mng ,•va rcqll('st ~<IUT •C't~ii:cr mu.'<! mak.: any appro;r;a1e: 1.-unu:11uns 
to your :KCl"unt. am.i musr provide you w11h a wnnen dar1 li.a1ioo rc11a1 ding ar.y dispute Durmg thi~ fJO·Busllle:'I• Day period, 
your sen 11;1:t may not provide :nformatmn to a ~onsumct re;ionmg agcnc}' concerning :lily overdue paymi:nt rel.atrd to sue~ 
period C'll qualilil!d written rcquCllt, However, 11111 Jm:.. n<•I prevent the M:tvr.:cr frnm inn~utnt! fnrcclOllun- if proper 111·ounds 
~xi£1 utt<Wr the mortgage dn~ume:nl>. 

A Bustncs• Day 15 a day on which th~ otft"'5of1he busmei.;, <mti1y ;i~~ ol"'TI 10 11\e puhitc .for ca.-ryini! on ....bs;antial~ 
all of iL< busine~ fu:ic:ions 

~ion 6 uf RESPA al.m Pfovidi:~ ~z n:.m:ige. and~ rm i001vclui!is " •. c!ufes l'f mC.i\'idualf in cueumstar.c:< 
.... ~ nt•l<)C~ arc shown ti) f\.n't ,,j,;.a;e<l ~it.: n:~~::emen!S of til3: Sccnn11 You ,r..,t.tJ !~ lqµi! ~' i;;e ii yau b&-lit"\-e yi:.llf 

riglill ii:t.>e hftn VV~•bwi 

NOTICE OF ASSIGNMENT. SAL.E OR 'RANSFa<OF SERVICING RIG!'iTS 
Reg. X 24 CFR 3500.21 (d) 
OBl23t'07 

Dme 
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MOR':'GAGECLOSE.COM, me. 
1855 WEST KA':'ELLA AVE:1>.;-.... "E, SUIT3 20'.l 
ORANGE, CA~IFORNIA 92867 Loan Numbe::::: -219 

LOAN SERVICING DISCLOSURE STATEMENT 

~OTICE TO FIRST LIEN MORTGAGE LOA~ APPi .ICA NTS: Tl If RIGI IT TO COL.LI: Cl YOUR \10RTGA(jF t.OAN 
PAYMENTS MAY BE TR.A.-.:SfERRED. FEDERAL LAW GIVES YOl; CERTAIJ\i RELATED RIGHTS. IF YOl'lt 
l.OA\I !S \1ADF... SAVE THIS S"!"A TEMEKT \\'ITH YOLIR LOA~ DOCU::\4E~TS. SIG~ THE ACIOWWLEDG~IE;.iT 
AT THE El\D OF THIS STAT!:-'.MEl\T 01\LY IF YOI: !.l'.'\DERSTAKD TTS COKTF.\'TS. 

llecau,;e you are ap;i!ying for a murtgage loan covered by :he Real Esu10:: Scnlcmcni Procedures Act {Rf:SPA; 
112 l'.S.C § 2601 et sec.) you have cer::ai:i r:gh.ts umier thn: Fdernl Ll!w. 

This statement cells you ahc1u: rhn•e !ighL~. It also te:ls ym. whut the ch1mce~ are 1ha: the servicmg for this loan may be 
transferred co a different loan servicer. "Servicing" refer~ '.o coilecting your principa:, interes: and ~scruw 111:coum payment>, 
ifany" If your loan servicer changes. there ll!e certain ~rocedures that must be fo11owal. This statemcr:t generally explains 
those procedures. 

TRANSFER PRACTICES AND REQUIREMENTS 

If the servicing of your Ioar. is as.signed, sold. or t~ans!i:rrcd to a new servicer, you mus: be i:iven 1''Titti:r. notice (1 f that 
transfer. The present iuan i.erv1ce: mus: send you notice m wn:mg of the assignment. sale or transfer of the servicing not less 
than IS day• before the effecti••e date of the transter. The new ioan scr"iccr mus: aiso send you notice ";thin 15 r.ays after 
the effo:ct1ve date of the lran~fer. The present servicer and rhc new scn•iccr :na)· con:binc this information in one notice, so 
long as the notice is sent to ~'OU 15 ia.ys before the effective date of :ransfer. The 15 day pri-iod is not applicabie if a notice 
of prospective :ransier ts provided tn ym.t at •ett!e:nent. The law allow• a delay in the time (.no! more than 30 days after a 
transfer) for servicers to notify you upon :he occurrence of cero:.ain hlll!iness eir.ergencies. 

"loticcs must conrain certain information. · rheymus: contain the effective dau, of the rransfer of the servicing of your loan 
to the new servicer. and rhe name. addre!;S, am! 10!1-l"h!e or collect-ca'.1 tele;ihone number or the new servicer, and toll-free ur 
co lltict-call telephone numbers of a person or dcpar.mcn: for both your p~cscnt servicer anci your new sendc~r ro an~wer your 
qut•lioru aboU! the trllllSfcr or 50;.'Tvici~. During the: 60-day period following the effective dlltc of rhe transfor of the loan 
servicing, a loan paymi:nl n:cu1vcd by your old scrv iccr before its due date r.lllY not be treated by the new loan servicer as late, 
and a late fee may not ii~ 1mpo!o<ld on vou. 

COMPlAINT RESOWTION 

Section 6 of RESPA (!:! U.S. C. § 2605 J gives you certain consumer rights, whrtbcr or not your loan senicing is 
lninsferred. If yuu send a "qualified wrincn rcqUC!t" to your servicer, your ~icer must prn•"ide you .,,;rh a "Titlen 
acknowledgment \\;th in 20 Business Days of receip: of your request. A "qualified \\Tillen request" is a wr men corrcs(.'Ondcncc.. 
other than notice on a payment coupon or other puym!Otll medium supplied by the 1ervicer, which includes your name and 
account number. and tr.r information regardinl! your request. Not lm.:r than 60 Bw.im:.ss Days nfl~r receiving your rc:qu~ 
your ~ervicermu.•c make any appropriate corrections tu your account. or must provide you ....-i1h,. wriuen clarification regarding 
any dfapute. During this 60-Business Day period. your servicer may not provide information to a CO:t!IWncr rcporiing agency 
concerning any ovcn:!uc payment rciarec t<1 such period or qualified 1\Titten request 

A Business Day rs !l.'lY day m which the offices of the business entity are open tu the public for carrying on subslantially 
all of it.'! \"lusiness functions. 

DAMAGES AND COSTS 

Section 6 of RESP A also provides for damages and costs for individuals or clasros ofindiv,dual~ in crrcmmtance>; where 
servicers rire shown to have violated the requircmcms ofthar Section. 

SERVICING TRANSFER ESTIMATED BY I.ENDER 

1. Tbe followir.g is the he5l estimate of what will happen 10 the servicing of your mortgage loan: 
___ We are ahie to service your loan and presendy intend to do so 

_JQL_wc du not service mortgage loans and we pn:llently inter.cl to a.~s:gn. sell, or tr.tntifllf the sen·icing of your 
moftl!lll!C' loan. You will be informed about your servicer. 

2. for all the first lien mortgage ioa:Jll that we make in the I :?·month period aftcT your monge.ge loan 15 funded. ""' 
e.~ti,,...ate mat the percent~<e of mortgage loans tor wilicl! we will transfer scrv1cin11 i~ between: 7 6 - 10 0 % 
This is oniy our best estimate and it is not binding. Business condition5 or other circumstances may affect our future 
transferrin¥ decisions. 
3. This is our record of transferring :he s..,-vicir-l! of the: murtguge loans we have rruide ir. the past: 

YEAR 
2006 
2007 
2008 

PERCE~TAGE OF LOA '°S TRA"'iS!o-ERRED 
10C.CO% 
l00.00% 
100.00% 

This information lZI doe:; D does nol include Uo'SignmenLS, ,.;iie.i or transfers to affiiiatcs or subsidiarie~. 

MORTGAGECLCSE.COM, INC. 

tender's A.uchorized Representative 

LOAN SERVICING O!SC:...OSURESTATEMElliT 
02112104 

JAN"CA.~Y 14, 2009 
Date 

?Bee 1 of 2 
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ACKNOWLEDGMENT OF MORTGAGE APPLICANT 

I :\\'e ha\e :t!~.! 1:'U5" .:istlo!>ure for.n zm3 urd:::-sta:1d lt~ i.i~ntl"!"J:~- •H cvlde!teed b~· m_ .. '-'~ sig:iaru:-"1!-.J lwl\tw. J \\.t" .... .-,c:..n::~nd 
tha; ~.bs. ack.nt.'l"':c.j::~ncnt :!' .i :-cqu~rttJ ::-an of the n'~"rµ~r 2or .apph~J:fcm 

Appiicanl' > 51i;:na1urc Appl:.:.inr' S1~:ia1un: 
SHE.L:'....EY VON BRINCKEN 

A;i:-ihc;1r1t s S1gnaur c 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "D" 
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RESPA QUALIFIED WRITTE~ REQI;EST, 

COMPLAINT, DISPUTE OF DEBT & VALIDATION OF 
DEBT LETTER, TILA REQUEST 

! --r 
+­
J 

This letter is a '"Qualified Written Request" in compliance with anc under the Real 
Estate Settlement Procedures act 12 C.S.C Section '>605(c) and 

Regulation X at ~4 C.F.R. 3500. and the Gramm Leach Blilev Act. 

To: GMAC Mortgage LLC 
345 l Hammond Ave. 
Waterloo, Iowa 50704-0780 

On behalf of: SHELLEY VON BRJNCKEK 
Property location: 14738 Wolf Rd., Grass Valley, Ca 95949 
Account Number~759 

To whom it may concern, 

I am writing to you to complain about the accounting and servicing of this mortgage and of my need for 
understanding and clarification of various sale, transfer, funding source, transactions~ legal and beneficial 
ownership, actions, payments, analyses, debits, credits, reversals. and records related to the servicing of said 
loan from its inception to the present date. 

I am disputing the validity of the current debt you I owe, under the FDCP A. To independently validate this 
debt, I need to conduct a complete exam, audit, review and accounting of said mortgage loan from its inception 
until the present date. Upon receipt of this letter, please refrain from reporting any negative credit information 
to any credit reporting agencies until you respond to my "requests." 

I hereby demand absolute 1 sl hand evidence from you of the original uncertified or certified security regarding 
account number-759. In the event you do not supply me v.-ith the very security it will be a positive 
confirmation on your part that you never really created and owned one. I also hereby demand that a chain of 
transfer from you to wherever the security is now, be promptly sent to me as well. Absent the actual evidence of 
the security I have no choice but to dispute the validity of your lawful o"\\nership~ funding, entitlement right, 
and the current debt you allege the client owes. By debt lam referring to the principal balance you claim said 
client owes; the calculated monthly payment, calculated escrow payment, and any fees claimed to be owed by 
you or any trust or entity you may service or subservice for. 

I also request that you conduct your own investigation and audit of the account since its inception to "validate" 
the debt you claim said client owes you, is accW"ate to the penny. Please do not rely on previous servicers or 
originators assurances or indemnity agreements and refuse to conduct a full audit and investigation of this 
accounL 

I understand that potential abuses by you or previous servicers could have deceptively, wrongfully, unlawfully, 
and/or illegally brought forth some or all of the below listed: 

Page 1 of13 
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Increased the amounts of monthly pa"·ments: 
Increased the principal balance allcgcdh· owed: 
Increased cseron pa,·ments: 
Increased the amounts applied and attributed toward interest on this act."ount: 
Decreased the proper amounts applied and attributed toward principal on this account: and/or 
Assesst-d, charged. and/or collected fees. e\.penses and misc. charges said client is :\OT Jegalh· obligated 
to pa\· under this mort1rnge. note. and/or Deed of Trust. 

I wam to insure that I hm e nol been the victim of such predatory practices. To insure this. said client ha5 
authorized a thorough review, ~xamination, accounting and audit of this mortgage b~ predatory knding experts. 
TI1is exam and audit will review said mortgage loan file from the date of its initbl contact. application and the 
origination of said loan to the pr!.!sent date written above. 

Again this is a "Qualified Written Request'' under the Real Estate Scnlcmcnt Procedures Act. codified as Title 
12 section 2605 (e)(l)(B) and reg. X section 3500.2l(f);2,ofthc United States Code. As well as a request under 
Truth In Lending Act LTIL·~d 15 l.i .S.C. section 160 l. et seq. RESP A provides substantial penalties and fines 
for non-compliance or answers to m: questions provided in this letter withill sixty l 601 days of its receipt. 

ln ordt>r to conduct this examination and audit. I need lo have full and immediate <lisclus.ure including cnpie!' of 
all pertinent infonnation regarding said loan. The documents rcque!.1ed and an.:.wers to questions arc needed ~~ 
my counsel and tl1e predatory lending experts· retained to insure that this loan: 

• Was originated in lawful 1:ompiiance \\Jth all fcdi:r.al and state la\\ s. regulations including. but nt.it limit~d to 
Titk 6.:2 of the R~vised Statutes. RESPA, TILA. Fair Debt Collection ad. HOEP:\ and other laws: 

• That any sale or transfer of this account or monetaf) instrument. was condw.:tc:d in accordance with proper 
law~ and was a lav;fuJ sale with complete discknmrc to all parties with an int~rcst: 

• That the claimed holder in due course of the mon~tary instrumcntiDeed of Trust/asset is holding such note 
in compliance with statutes. State and Federal laws and is t:ntitled to the benefits of the clients payments: 

• That all appropriate. good faith. and reasonable disclosures of transfers, sales. Power of Attorney, mondary 
instrument ownership. entitlements, full disclosure of actual funding source. lerms, costs, commissions. 
rebates" kickbacks. fees etc. were and stil1 an:- prop~rly disclosed to said clic:it: 

• That each servicer and sub-servicer of this mong.age has serviced said mortgage in accordance with the 
tenns of said mortgage. promissory note and' or deed of trust: 

• That each servicer and sub-servicer of this mortgage has serviced this mortgage in compliance with local. 
:-.1ale and f cderaI statutes. laws and regulations; 

• fhat this mongage account has properly heen credited. debited. adjusted, amo::tiz~ and charged correctly: 

• That interest and principal have been properly cakulated and applied to this loan: 

• That the principal balance has been properly calculated, amortized and accounted for~ 

Puge 2of13 
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• That no charges. tees ur expcn!'>c~. not oHigated !-.) client in any agreement. r.a, e hee:1 charged or as:'c:--!)ed 
t0 l)r collected on this account: 

In order to validate alleged d1:bt and audit this :.1ccount. I need copies of all pt~11 inent documents to he providi;:d 
and answers. certified. in writing. to t·arious si;-r\'icing qu\.~stions to he sent to: 

She He~ 'oo Brincken 
14738 Wolf Road 
Grass Valley, CA. [95949) 
Phone: (530)-268-8777 

For each record kepi on compmer or in any otht!r electr('lnic file or format. please proYille a paper copy of "air' 
infonnalion in each field or record in each computer system. progr.im or datahase used h~ )OU that contains an~ 
infonnation on this account or said dient. 

As such, plea!>c send to me. at the add~ss abo\ c, .:opies of the 1.focuments requcsled below a-. sopn as possible. 
Please provide me copies of: 

I. All data. infonnation. notations. text. figures and infonnation contained in your mortgage servicing and 
accounting computer systems including, but not limited to G\tACs CPI system. any sy~1.~m by G~L\C or 
any other similar mortgage servicing soltwarc used by you. any ~niccrs. or sub-servicer of this mongage 
account from the inception of said loan to the current date. 

') Any and all ·•Pool Agreement(sY" including this account 

3. AJI descriptions and legends of all Codes used in your mortgage servicing and accounting system so that the 
examiners. auditors and experts retained h.1 audit and revic'v said mortgage account may properly conduct 
their \Vork. 

4. All purchase and sak of mortgage agreements. sale or transfer or ~ervicing rights or other similar agreement 
related to any assignment. purchase or sale of this mortgage loan or servicing rights by you, any broker. 
affiliate company. parent company. serviccrs, bank, govenunent sponsored enterprise. sub~servicers, 

mortgage broker, mortgage banker or any holder of any right rdated to this mortgage, promissory note and 
deed of trust from the inception of said loan to the present date. 

5. All prospectus' rdated to the safe or transfer of this note. d'-ed of t.""l.lst. mortgage and servicing rights or 
other !>imiiar agreement related to any assignment,. purchase or sale of this mortgage loan or servicing rights 
by you, any broker, affiliate company, parent company. servicers, bank. government sponsored enterprise. 
sub-servicers. mortgage broker, mortgage banker or any holder of any right related to this mortgage, 
promissory note and deed of trust from the inception of said loan to the present date. 

6. AH assignmems. tr.insfers. alonges. or 01her document evidencing a transfer. sale or assignment of this 
mongage, deed of trust. promissory note or other document that secures pa)ment by said client to thdr 
obligation in this account from the inception of said loan to the present date. 

7. AU deeds in lieu, modifications to this mortgage. promissory note or deed of trust from the inception of said 
loan to tbl! present dale. 

Page3 ofl3 
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8. The fo.mt and had. of each and .:very carh::dcd check. monl?y order. Jrafi. dctiit u:- credit notice isio.ued w an) 
sen·iccr cif this account for payment of any month!) paym-:-nt. Nher paymc:nL escrow cha~ge. fet' or expense 
on this accounl. 

9. All escrow anal)ses condm:1ed on this account from the inception of said ioan umil up ro presc:nt date: 

10. The front and back of each and cvt=ry cancclt:d check. draft or debit notice issued for paymt'nt of closing 
costs. foes and cxpt:nses listed on clients disdosure statement including. hut not limited to. appraisal foes. 
inspc1.:tion fees. title searches. title insur;mc~ fees. creJit lit~ insurance premiums, h:uard insuranc~ 
premiums. commh.sit.ms. attornc~ fees. points. c.!tC. 

11. From and back copies of all payment receipts. chi::cks. money order!:>. drafts. automatic dcbib and wrin.:n 
evidc:nce of paymi:nts made by said client or b) others on this account. 

12. All l~llers. statements and documents sent to client by your company: 

13. All lencrs. statements and documents ~nt to client by agents. attorneys or repr\!scntalives of your l:ompany: 

14. All leuers. statements and tlo.:umems sent to client by pre' ious scn·icer!>. s..tb-$1.."'fVicers or others in your 
loan file or in )our control ur posscssilin or in the control l1f posse:-.sillil of any affiliate. parent company. 
agent. suh-sef\'iccr. si:rvicer. attorney or other rcpresentatin~· of your company. 

15. All letters, statements and documents contained in said loan file or imaged b} you, any servicer or sub­
serviccrs of this mortgage from the inception of said loan to present date. 

16. All electronic transfers. a.<\signments. sales of chis note. mortgage~ deed of trust or vther security instrument. 

17. AH copies of property inspectilm reports. apprahals. HPOs and reports done on said pmpert). 

18. AH invoices for each charge such as inspection lees, BPOs. appraisal fees. auomey fees. insurance. ta.Xe!>, 
assessments or any expense which ha;;; been charged to th.is mortgage account from the inception of said 
loan to the present date. 

19. AlJ checks used to pay invoil:t:S for each charged such as inspection fees. BPOs. apprnisal foes, attorney 
fees. insurance. taxes. assessments or any expense which has been charged to this mortgage account from 
the inception of said loan to the present date. 

20. AU agreements. contracts and lmderstandings ~ith \'l!Olfors that ha\l: been paid for any charge on this 
account f mm the inception of said loan to the present date. 

21. All loan servicing records, payment payoff.-;. payoff calculations. ARM audits. interest r.ite adjustments. 
payment records, transaction histories, loan histories. accounting records, ledgers, and documents that relate 
to the accounting of this loan from the inception of said loan until present date? 

22. All loan sm·icing ·>transaction·· records. ledgers. registers and similar items detailing ho\\. this loan has been 
sen: iced from the from the inception of said loan until present date? 

Further. in order to conduct the audit and re,·icw of this account. and to dctcnnine all proper amounts due. wt: 

need the lt)l lowing answers to questions concerning the sen-icing and accounting of this mortgage account from 

Page 4or13 
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its im.:eption t<1 the present date. :\ccordingly. ple:!:.t: proYide me. ccrtifo:s:b i:1 'ni1ing. the ans\\t:rs w th~ 
qucstilms listed below. 

LOAN i\CCOLNTll\G & SERVICING SYS ft.MS 

1) Ph:ase idcntit) for mi: each loan accounting and sci\· icing system used h' ~·ou and an~ sub-scrvic\!r or 
pre,·ious si:n icer from the inception of said Joan to the present Jate'? 

21 For each loan accounting anJ servicing s~ ~tern idemi1ied by you and any :-.ub-sen-iccr or pre' ious ~er-..icer 
from the inception of said loan lo the prt"senl date. please prm ide the name and ad<lrt'SS of the company or 
party thal designed and sold the system'? 

3) for each loan accounting and servicing systt:m used by you and any suh-s1..·r,icer or previous servicer from 
the inception of said k1an to the present date. plcaS<: provide the complete transaction c~\dt> list for e:ich 
. ..;yst~m. 

DERJTS & CREDITS 

1) In a spreadsheet form or in letter fonn in a columnar fonnat, please detail for me each and every credit on 
this account and the date such credit was posted to my account as well a..; the date any credit was received. 

2) In a spreadsheet fom1 or in letter form in a colunmar format. please detail for me each and e\er~· dchit on 
this account and the dale such credit was posted to this ::iccount as \\ell as tht! date any debit was rccei-.ed. 

3) For t.!ach dchit or credit listed. plcar;e provide the definition for each corresponding transaction code you 
utilize? 

4) For e.ach transaction code. please provide me with the master transaction code list U!'.Cd by you or previous 
se1T1 cers. 

MORTGAGE & ASSIGKMENTS 

1) Has each sale. transfer or assignment of this mortgage or promissory note or any other instrument executed 
by said client to secure alleged debt been recorded in the county property records in the county and state in 
which this property is located from the inception of said loan to the present date'? Yes or7'lo~' 

2) If no. why? 

3) Have any sales, transfers or assignments of this mortgage or promissory note or any other inslrumcnt 
executed to secure alleged debt heen recorded in any electronic fashion such as MERS or other internal or 
external system from the inception of said k~an to the present date? Yes or ~o? 

4J If yes, please detail for us the names of each seller. purchaser. assignor. assignee or any holder in due \.:ourse 
to any right or obligation of any note. mortgage, deed. or security instrument 1::xecuted securing the 
obligation on this account that was not recorded in the county records where this property is located. 
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A rTOR.:'JEY fFFS 

I J for purpl1ses of the qucstil>n~ below dealing "i1h attorney fi:e:o.. please Cl1nsidcr the terms ··~momcy tee<· 
and .. legal fres .. lO be one in tht! same. 

2) Have attorney f~cs ever been assess.:d to thi~ account from the inception of :;aid loan to the preSl'nt date·: 

3 J ff yes, please detail each st!pamte assessment or attorney fees to this account from the inception of said loan 
Lo the present date and the date of such assessment lo this account? 

4) Have attorney foes ever heen charged to this account from the inception of said Joan to the present date? 

5) If yes. please detail each separate charge t)f attorney foes to this account from the inceptiN1 of said loan 10 
th!:! present date and the date of such charge to this account'? 

61 Have attorne~ t~cs e\·er been coikctcd from 1his account from the inception of said loan to the present date? 

7) If )eS. plca.w detail each separate collection ,Jf at1ome} tees from this account from the inception of said 
loan to the prt'senl date and the Jatc:: of such colkction from this account? 

8) Please provid~ for me the name and address of each attomey or law firm faat has been paid any fees or 
expenses related to this account from the inception of said Joan to the present date? 

9) Please idcntif) fi.lT me in writing the provision. paragraph. section or sente.nce of any note. mortgage. deed 
of trust or any agreement th~ dient signed, or authorized the as~ssme..'1.t or colkction of ath)mc:: tees? 

IO) Please detail and list for me in writing each ~parate attorney foe assessed to this accoum and fiJr which 
corresponding payment period or month such late fee was assessed from the inception of said loan to 
present date. 

11) Plea<>c detail and list for me in writing each separate attorney fee collected from this account and for which 
corresponding payment period or month such late fee was collected from the inception of said loan to 
present date. 

t 2) Please detail and list for me in writing any adjustments in attorney fees assessed and on what date such 
adjustment was made and the reasons for such adjustment. 

I 3) Please detail and list for me in writing any adjustments in anomey fees coU~ted and pn what date such 
ad_iustmeni were made and the rea.."'Ons for such adjustment. 

14) Has interest been charged on any attorney tee as:i>es.sed or charged to this account•: Yes l>r Ko? 

15) Js interest allowed to be assessed or charged on attorney fe-:s charged or assessed to this account'? Yes or 
No'? 

16) How much in total attorney fees have been assessed to this account from the inception of said loan until 
present date? $ ___ _ 

17) How much in total attom~y fees ti.me been collected on this account from the inct .. ption of said Imm until 
present date? $ ___ _ 

Page 6of13 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 66 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62-1   Filed 02/16/11   Page 35 of 85

Sl.'SPE'.\SE1 ~- \PPLI[D . .\CCOl-:\TS 

I) For purposes of this .section. please treat the h:nn ··s.uspense a1XllUnC and ··un,1pplicd accounC a.' <me in the 
same. 

:2) l lac-, tht:re been any suspen~e or unappl ied account transactions on this account from the inception of said 
loan until present date? 

3) lf yes. '"'hy'! Jf no. please skip the questions in this section dealing "-..ith suspense and unapplied accounts. 

4) In a spreadsheet or in letterform in a columnar format~ please detail for ml! each and every rransaction. botll 
debits and credit::s thal ha~ occurred on this account from the inception of said loan until present date':' 

L:\TE FEES 

l l For purposes or my questions hdO\.\ dealing with late foes. please consider Lhe lenns -"late fees .. and -1a1e 
charges'' to he one in the same. 

2) I lave you reported the collection of late fee!) on this account as interest in any statement to client or to the 
IRS? Yes or No? 

)) Has any previous servicer or sub-servicer of this mortgage r~porte<l the collection of late fo:s on this. 
account as interest in any statement to client orm the IRS'? Yes orXo? 

4) Do )OU consider the payment oflate foes as liquidated damages to you for nu'. re('.ei\"ing clients· payment on 
time? Yi!s or 1\o'? 

5) Are late fees considered interest? Yes or "'.'Jo'? 

6) Please detail for me in writing what expenses and damages you incurred for ru1y payment client may have 
made that was late. 

7l Were any of these expense5. or damages charged or assessed to this account in any other ·way? Yes or No? 

8) If yes. please describe what expenses or charges \\ere charged or assessed to thi$ account? 

9) Please describe for me in \Hiting what expenses you or others undertook due tu any payment client made 
which was late? 

l 0) Please identify for me in \.\Ti ting the pro\ ision, paragraph, section or scnteru:e of any note, mortgage. deed 
of trust or any agreement client signed or authorized the assessment or collection of late fees? 

11) Please detail and list for me in \'>Tiring each separate 1ate foe assessed to this account and for which 
corresponding payment period or month such late foe was assessed fro:n lhe inception of said lC1an to 
present date. 
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12) Please detail and list for me in writing each separate late foe collected fro:i1 this account and for which 

corresponding payment period or month such late fee \Vas colkcted from the inception of said loan Lo 
present date. 

13)Pleasc detail and list for me in writing any adjustments in late fees assessed and on what date such 
adjustment wa.;; made and the reasons for such adjustment. 

14) Has interest been charged on any late fee assessed or charged to this account? Yes or No? 

15) Is interest allowed to be a.;;sessed or charged on late fees charged or assessed to this account? Yes or No? 

16) I lave any late charges been assessed to this account? Yes or ~o? 

17) If yes. how- much in total late charges have been assessed to this account from the inception of said loan 
until present date? $ ____ _ 

18) Please provide me with the exact months or payment dates you or other previous servicers of this account 
claim the client has been late with a payment from the inception of said loan to the present date. 

19) Have late charges been collected on this account from the inception of said loan until present date? Yes or 
No? 

20) If yes, how much in total late charges have been collected on this account from the inception of said loan 
until present date? $ ______ _ 

PROPERTY NSPECTIONS 

1) For purposes of this section "propeny inspection" and ·'inspection fee" refer to any inspection of this 
property by any source and any related fee or expense charged for such inspection. 

2) Have any property inspections been conducted on this property from the inception of said loan until the 
present date? 

3) If your answer is no, you can skip the rest of these questions in this se-etion concerning property inspections? 

4) If yes, please tell me the date of each property inspection conducted on this property that is the secured 
interest for this mortgage, deed or note? 

5) Plca.'ie tell me the price charged for each property inspection'? 

6) Please tell me the date of each property inspection? 

7) Please tell me the name and address of each company and person who conducted each property inspection 
on this property? 

8) Please tell me why property inspections were conducted on this property? 

9) Please tell me how property inspections are beneficial to the client. 
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l 0) Ph~ase tell me how rrop~rt: inspections are protccti\ e of this pmpen:. 

11) Please explain tom~ yc\ur policy on property inspections. 

12} Do you .:on!-ider the pa: ment nf inspection frei; as a cost of coikction'? Yes (\f ,:-...,)·_> 

13) If yes, why'.1 

14) Do you use propc1ty inspections tu collect debts? Yes or .;-.Jo'? 

15) 1 laye you used any portion of the property inspection process on this property to co11cct a dehl or inform the 
client of a debt. payment or <.lbligation he/she owes? 

16> If yes. plea~ answer when and \\hy? 

171 Please idi:ntif: for me in \\riling the pro\ ision. paragraph, section or sente:lc~ of any note. mortgage. deed 
of trust or any agreement signed or authorized the as~essment or C\)llection of f:lropeny inspection fees? 

18 l Have you labeled in any record or docwnent sent to client a pro pert) inspection as a misc. advance·: Yes or 
No? 

19) Tfyes. why? 

20) Have you Iabde<l in any record or document sent to client a property inspc:ctilltl as a legal fee or attorney 
fee:? Yes or ~o? 

22} Please detail and list frlr me in writing each separate inspection fee assess~d to this account and for which 
corresponding payment period or month such fee was assessed from the inception of said loan to present 
date. 

23) Please detail and list for me in writing each separate inspection fee collected from this account and for 
which corresponding payment period or month such fee was collected from the inception of said loan to 
present date. 

24> Please detail and list for me in writing any adjustments in inspection fees asse~~ and on what date such 
adjustment ,.,as made and the reasons for such adjustment. 

25) Please detail and list for me in writing any adjustments in inspection fees ccllcctc<l aml on what date such 
adjustment \Vas made and the rea-;ons for such adju::;tment. 

26) Has interest been charged on any i nspe<-1ion fees assessed or charged to this account? Yes or No? 

27) If yes~ when and how much was charged? 

28) Is interest alJowed to be assessed or charged on inspection fees charged or assessed to this account? Y cs or 
N. <) . o. 
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:c)} H()\\ much in 1otal insp1:ction tees ha' e be-en ~l".scs~eJ to this accnum from the inc.:pfam of said loan llntil 
present dak? $_ ···-~-·-·· 

30) I low much in total inspection foes have bt.'ell collected on this account from the inception ur said loan until 
prt.'sent date? $ ____ _ 

BPO FEES 

l) Huvc any BPOs [Brok1.·r"s Price Opinions! hcen conducted on this property? 

~) lf yes. please tell me the date of each HPO conduckd on this property that is the secured intt:res1 for the 
clients mortgage. deed or note? 

3) Pk·asc: tell mi:- the price of each BPO': 

4) Please teJl me who conducted each BPO? 

5) Please tdl me why BPOs were conducted on this prope11y 

6) Plc.ase tell me how BPOs arc b1:.'1leficial to the clicm. 

7) Pl~ase tell me how BPOs arc prolective of this property. 

8) Plt:ase explain to me your policy on 13P0s. 

9) Have any BPO fees been assess~d to this account? Yes or No'! 

t 0) If yes. how much in total BPO i.e.es haYe been assessed to this account': S __ _ 

11) Have any BPO fees bet:n charged lo this account? Yes or No'! 

12) If yes, ho\\> much in total BPO fees have been charged to this account? $ __ _ 

13) Please tell me spccitkaUy 'A-hat clause, paragraph and sentence in said note, mortgage or deed of trust or any 
agreement cl icnt has executed allows you to a..;sess. charge or collect a BPO fee from client. 

SERVICI1'G RELATED QCESTIONS 

For each of the follo\,ing question!' listed bckm. please pro\'ide me with a dc:ailed explanation in \¥Titing that 
ailS\vers each question: 

In addition, I ne~d the follo\\ing answers to questions cuucerning the servicing of this mortgage account from 
its inception to the present date. Accordingly, can you please provide me. certified, in writing, tht: answers to 
the questions listed below: 

f) Did the originator of this loan have any financing ~'Tcements or contracts \\ith your company? 
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2) Did tht: originator of this loan ha,·c a •Yareh1..\u~1: loan agn:ement or (:Ontrac1 with your company·.' 

.3) Did the originator of this loan recein· ~m) compensation. ti:c. conunission. pL1ymem. rehat(' Clr other 
iinam:ial 1.:onsidcration fwm ) our compan~ or any ar1iliaie of your comp:tn) for hanJling.. processing~ 
\..lriginating or administt:ring this loan'? If yes. please descrihc and itemiz1..· 1..>ach and en·ry form of 
compensation. fee. commission. payment. reh•1tc or other financial considerJti,m paid to the originator of 
this loan by your company or any affiliate. 

4) Please identify for me where the originals of the entire loan file ure currently located and how they arc being 
stored. kept and protecled? 

5) Where is the --original .. prornissor: note, or mortgage signed by the client locaicd? Please describe its 
physical location and an: one holding this note as a custodian or trustee if applicark. 

6} \\'here i;) tht: .. original"" deed of trust signed b: the diem located? Pleas.: de~cribe its physical lo1:ation and 
anyone holding this note as a custodian or trustee if applicable. 

7) Since the inception of this J,1an. has there been any assignment of client's pwmis~ory note or mortgage to 
any other party'! If the answer is yes, would you kindly identify the names a11d addresses of each and every 
individual, party, bank. trust or entity that has received such assignment? 

8) Since the inception of this loan. has there been any assignment of this deed of trust to any other party? If 
the answ..:r is yes. would ~ou kindly identit) tht: names and addresses of each and every indh,idual. party~ 
bank, trust or entity that has recc:i\ ed such assignment'? 

9) Since the inception of this loan. ha<> there been any ~Jc or assignment of servicing rights to this mortgage 
loan to an} other party? ff the answer is yes. would you kindly identify the names and addresses. of each 
and every individual, party. bank. trust or entity that has received such assignment c'r sale? 

10) Since the inception of this loan. has any sub-sen icer serviced any portion of this mortgage loan? If the 
answer is yes, would you kindly identify the names and addresses of each and every individual. party. bank, 
trust or entity that has sub-serviced this mm1gagc loan. 

1 J) I las this mortgage loan been made a part of any mortgage pool since the inception of sai<l loan? If yes. 
please identify for us each and every loan mortgage pool that this mortgage has been a part of from the 
inception of said Joan to the present date. 

12 l Has e-a.ch and e\·ery assignment of this mongage or promissory note been recorded in th~ county land 
n:cords where the property associated \\ith this mortgage loan is located? 

13) Has there been any "electronic .. assignment of this mortgage \\ith l'vfERS or any other computer mortgage 
registry service or computer program? If yes, please identify the name and address of each and every 
individuaL 

14) Have there been any "investors·' who have participated in any mortgage backed security. coJlateral 
mortgage obligation or other mortgage security instrument that this mortgage loan has ever been a part of 
from the inception of this mortgage to the present date? If yes. please identify the name and address of each 
and every individual entity. organization or 
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15) Please identify for me the parties and their addresses to all sales contracts, scrv1cmg agreements, 

assignmenl'i, alonges, transfers, indemnification agreements, recourst! agreem~nts and any agreement related 
to said loan from its inception to the current date 'A-Titten above. 

16) Please provide me with copies of all sales contracts, servicing agreements, assignments. alongcs. transfers. 
indemnification agreements, recourse agreements and any agreement related to this loan from its inception 
to the current date \vntten above. 

Documents: 

1. Provide validity and proof of debt and the name of the original creditor. 
2. Provide the loan sale and/or Servicing Agreement for this transaction. 

3. Provide lhe underwriting guidelines used to detennine loan program affordability. ~ 

4. Provide all signed closing and disclosure documents in your possession including the residential Joan 
applications signed by the borrower(s) for this transaction. 

5. Provide the final HUD-1 Settlement Statemenl. 
6. Provide a signed and executes copy of the mortgage and note. 

7. Provide the completed appraisal used for this transaction. 
8. Provide a copy of Borrowers· credit report or certification of credit report date. 
9, Provide proof of mailing for all disclosures on this transaction. 

10.Provide the Lender closing instructions to the settlement agent. 
11.Provide the income documentation used for this transaction. 
12.Provide a breakdown of all payments received to date from lender since the inception of this mortgage 

loan, detaining amounts applied to principal and/or interest. 
13.Provide an accounting detailing all late fees. )J'egative amortization and any/all costs associated with this 

transaction. 
14.Provide a copy of the Broker/Lender Agreement for this transaction. 
15. Provide a complete detailed break.dov.n regarding escro'\vs. 
16.Provide a copy of all disbursements (to include all 3rd party invoices) at settlement. 
17 .Provide a copy of Lenders Private Mortgage Insurance policy. if used for this transaction. 
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DECEPTIVE LENDING PRACTICES STATED HEREfN- violations of the TRUTH IN LENDING ACT­
THE REAL ESTATE SETTLErv1ENT PROCEDLRES ACT- FDIC- U\F:\fR or DECEPTIVE TR.\DE 
PRACTICES FDIC l 5 l'.S.C. -l5f A) (FTC Act S~ction 5) 

Complainant SHELLEY VOX BRr\CK.r:~ emered into a mortgage tran.-;action \i.·ith G'.\l..\C .MORTCi\GE 
U.C. on or about January 14, ~009 and said client's current mortgagee is Gl'vfAC MORTGAGE LLC. 

The borrO\ver has aulhorized our group to file complaints \i\ith the appropriate regulatory groups induding. hut 
not limited to_ the office of Thrift S.upen:ision. Federal Trade Commission (FTCJ. Federal Reserve Board. 
Office of Consumer and Regulatory Affairs, Office of the Comptroller of the- Currency. Office uf Thrift 
Supervision and State Banking Depanment(s). (CA) California Department of Financial Institutions. Califomia 
Dept. Of Justice-Office ofthe Attorney General and California Office of Administrative law. Dept. of Financial 
Institutions. The borrowers were advised to allow the lenders the established time by RESP A lo review and 
investigate the facts contained herein and any reasonable time (requested) as necessary prior to filing 
complaints regarding the Deceptive Lending Practices. Predatory Loan Practices stakd herein to the n:gulatory 
agencies listed within this Qualified Written Request. The borrowers were a)-,o advised to continue making 
monthly loan payments during this process. 

Please provide us with the documents "'-·e have reque~1.ed and a detailed answer to each of our questions within 
the required lawful time frame. Upon receipt of che documents and answers. an exam and audit will be 
conducted that may lead to a further document request and answers to questions under an additional QWR 
letter. 

Copies of this Qualified \Vritten Request. Validation of Debt request for accounting and legal records. Dispute 
of Debt letter is being sent to HFD. ail relevant state and federal regulators; ]ocal predatory lending task forces: 
other consumer advocates; my congressman and various dass action law firms and lawyers referred to us. 

laws and of our rights under them. 

cc; Office of Thrift Supervision 
1700 "G" Street 
Washington D.C. 20552 

cc; Feder.ti Trade Commission 
Consumer Response Center 
600 Pennsylvania Ave. NW 
Washington, D.C. 20580 

cc~ Dept of Consumer & Regulatory Affairs 
941 North Capitol Street NE 
Washington, D.C. 20002 

cc; Ofllce of the Comptroller of the Currency 
130 I McKinney Street Suite#3450 
Houston. TX. 770 I 0-9050 

cc; California Dept. or Financial Institutions 
45 Fremont Street Suite# I 700 
San Francisco. Ca. 94105-2219 

cc: California Attorney General 
Attn: Edmund G. Brown Jr. 
P. 0. Box 94425.S 
Sacramento, Ca 94244-2550. 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "E" 
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--------------- ----- ----- ··--- ·--- -·-·----

GMAC Mortgage 

March 30, 2010 

Shelley Von Brinckcn 
14738 Wolf Road 
Grass Valley CA 95949 

RE: Account Number 
Property Address 

Dear Shelley Von Brincken: 

759 
14738 WolfRoad 
Grass Valley CA 95949 

Please be advised that this letter serves as our response to your Qualified Written Request 
("QWR") for information regarding the above-referenced GMAC Mortgage account 
dated March 17, 20 IO and received in our office on March 22, 2010. In your 
correspondence, you request detailed information and documentation regarding nearly 
every aspect of the mortgage loan transaction, beginning with its origination. 

In response to your inquiry, GMAC Mortgage bas enclosed a copy of the account's 
payment history as required by the Real Estate Settlement Procedures Act ("RESP A''). 

Because your letter appears to be questioning nearly every aspect of the loan transaction, 
it is difficult for GMAC Mortgage to identify any specific concem(s) you have regarding 
the servicing of the account. Nevertheless, in an effort to be responsive to your request, 
copies of pertinent documentation GMAC Mortgage has in its records arc enclosed. 

• Note 
• Deed ofTrw,1/Mortgage 
• HUD-I Settlement Statement 

The current Master Servicer is: Fannie Mae. The Loan is currently owned by: 'Fannie 
Mae, 3900 Wisconsin Avenue NW, Washington, DC 20016-2892, phone number 1-800-
732-6643. However, the Loan is currently being subserviced by GMAC Mortgage, LLC 
and all legal inquiries should be directed to the subscrvicer. 

www.gmacmortgage.com 
3451 Hammond Ave 
Waterloo, IA 50702 
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------ --· -- --·· ··-· 

GMAC: Mortgage 

March 30, 2010 
Account Number 7759 
Pagc2 

If after reviewing this information, you have any specific questions or concerns regarding 
the mortgage loan servicing of this account, please contact Customer Care at 1-800-766-
4622 between the hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am 
to I :00 pm CT on Saturday. 

If you have any other questions, please contact Customer Care at 1-800-766-4622 
between the hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am to 
I :00 pm CT on Saturday. 

Customer Care 
Loan Servicing 

DV 

www.gmacmortgage.com 
3451 Hammond Ave 
Waterloo, IA 50702 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "F" 
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From: Date: April 16, 2010 
SHELLEY VON .BRINCKEN 
14738 WQLF ROAi) 
GRASS VALLEY, CA 95949 

To/Respondents: 
MORTGAGECLOSE.COM,, INC. 
1855 WEST KA TELLAA VE, SUITE 200 
ORANGE. CA 92867 

GMAC MORTGAGE, LLC 
3451 HAMMOND AVE 
WaterU~Ia 507Q4 

CALIFORNIA LAND TITLE COMP ANY OF NEV ADA COUNTY 
464 JJ~UNSWICK RD. 
GR.ASS VALLEY, CA 95945 

ME~ (Mc:-rtgage El~'trn~~c Registration Systems Inc.) 
P.O. BOX 20~~ 
FLINT, MI 48501-2026 

Re: Original Loan No.11>219 APN: 55-00-34 
Commonly Known Address; 14738 WOLF ROAD .. GRASS VALLEY, CA 95949 
Deed of Trust 'Record N~: 2009(t00,123100 Recorded Da~ JANUARY 23, 2009 

Notice of Right to Cancel 
Nctice ro Agent L"f Notice lo Principal 
NvJice tq Principal is Notic£ to Agent 

Parties: SHELLEYVONBR1NCKEN(Al1egedBorrower(s)her~inafterBo.-rpwer(s))-and, 
MORTGAGECLOSE~COM, JNCJ CAM.C:MORTGAGE, LLCI CALIFORNIA LAND TITLE 
CQMP ANY OF NEV~DA C()UNTY :(Alleged Lend~~) hqeiflafter Lend~r(s) 

Attention: All above named Respondents. 

Thi$.cmnnnmi~tion .. will serve.as my Notice ofRiglltto Cancel dated MONTl:l l)AY, 20Hl. TU.,A (Troth 
in Lcng!pg. Act. 15 USC .§160 l et seg; 12 CFR Part 226) anows three {3) years to review Discl0sure 
Docµments:. The ,referenced ·~ pay JUght1~ Canod' must h~ve .,a trigger to begin,.. That trigg~. is 
when the Lender has· provided the Borrower With ,AJ..L of the required Ojsclos~ l.Jn<f~r TU.A; and thatthc 
same are true, complete, accurate, and:tinrely provided. 

Being.as. the .entire ~urported l~mortgage J1f00e$S and Deed of Tn.st rQferen~. herein and through-Out, 
was -0btained by wrongful acts of fraud, fraudulent inducement. condealment;, and fnwdulent 
n.U~$~11Uajon. tbe ~wt;r h~ .o:th.<:r ~w.s~ •. rigtu". alJd ~u.se of actiop under numerous suite .and 
federal siatu.tes:. Acu -0f fraud ta.int/void ~verytfling it. lO:Uc;hes 35. the US $up,reme. Court h~ declare¢ 
"There is; no qu.estilJn t>/ t#U!,general doctrine thatfr"11d WtilJta. the nwst solomt l'Ahtracts~ do.r:~ 
qnd ~Jt jlU/.gmen!S." (Qnited States. "· Throclgnor:ton. 98 U.S. 6}) In further support of the 
afore111~oned "'1fQPgful ~. y~u will pl~~ fii:,,cJ the. ~!t8Che4 'Affidayijs qf $H~LI,..l;Y VON 
BRINCKEN' -referenced· as AttaclJmen1/Exhibit - B; an~ t~ a1-ched Addendum - C~ all Qf whi~h are 
made a part hereto, ·attd iriciorporat.ed herein in their entirety, the same of which oontai11 important matters 

Notict\ of Riglitto. Cancel Paget of3 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 78 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62-1   Filed 02/16/11   Page 47 of 85
of record that have thus far remained unanswered, unrebutted, and uncontroverted by all Respondents listed 
above. 

To this date, Lender has never provided Borrower with true, complete, accurate or timely documents as 
required. ONLY AF"ffiR such provision bas been done, can the '3 DAY RIGHT TO CANCEL' period 
begin. lf the required full Disclosure(s) have not QeeJ.1 provided, then ~ period in which to Cancel is 
extended for up to three (3) years, OR until Lender mo¥cs to foreclose. The records thus far evidence, that 
Borrower has requested to cancel within the stipulated three year time period, while stilJ waiting to receive 
all Truth-in-Lending disclosures asn=quired by Federal Law, the same of which have never been received. 

A close perusal and audit of Borrower's mortgage/loan documents has revealed certain Disclosure 
Violations; and, that the Borrower has the remedial right and remedy (UCC 1-201 (32) (34))~ inter alia. to 
invoke their Right of Rescis~ion (ROR) as furt r evi~nced .by the original NOTICE OF RIGHT TO 
CANCEL. You will also please find Borrower's ·gncd and dated.NOTICE to the. Lender(s), Successor(s) 
and Beneficiary as stated on th~ NOTICE OF R 1HT TO CANCEL, if provided in the loan package. If 
such Nptice wa~ npt provided, this written SQti of communication u rovided in lieu thereof. 

After sufficient NOTICE has l;>een given to Lender, the Lender is required by Federal Law to CANCEL any 
lien(s) and to c::ANCBL !WY S<ecurity il)~e~st on the :Sorrower's propc:;rty within twenty (2Q) days. Jhe 
Lender must also .return any money, inte~st.. fee, andior property to aoirowcr. as; well as any money/fund11 
given to any :persons or other. fiction in law/entity in connection with said transaction. 

In acc.or<iance wiih both State and Federal law or until the Lender compl~es, Borrower may reqi.in the 
proceedScoftbe transaction. If it should be •impractical' ·o.r 'unfair" fur the Borrower to rel.Um the property 
when gro~ di~repancies, frau~ or qther wrongful acts are discovered - then he/she/they may offer its 
"R~~onable Vl:'1ue'. .. . 

In the ev,ent the Lender should fail or refuse to take possession of the propen;y or return the borrower's 
mon~ offer within twenty (20) days ... Borrower may then regain/acquire alt rights to clear title and re-
conveyance under Federal Law and provisions of'tltA. . 

Additionally, Borrower has the right to offer Lender. a . Reasonable Value. However, the penalty that a 
ban~ ~ :f3ce f~r viQJatio~ 0,fTli.,,A a,nd o$er State.:and Federal law can be as much as tripJe daqlagcs . , , 
i.e .• triple the amoJJnt of the interest the bank stood to fraudulently make off of the mortgage/Joan 
transaction. Therefore, the borrowers hereby iii good faith make the following offer: Borrowers wiil furgive 
MQRTGAGE<;:L()J~J~~()M,, L~C.S,, ct.al.~ any t.iability incurred bY, its wrongflll actions. provided 
MORTGAGECLOSE.CO)t INC.S, et.al. rightfully forgive B9rrowecs the full amount of 
mortgage/credit MORTGAGECLOSE.COM~ INC.S, eta!. fraudulently atle~e to have given. In addition. 
Borrowers ~e the ope time, d~rnarui of $4,,53~_.00Q.90 for aqy Ios~~ ~g~ and injury they have 
susttiint;id,; and, thJt M0RTG.\G£CLOSE~POM. J,N'C::.s. et.al..,ti.ISC:> immaji~tely remove .a.IVimy negative 
comments on Borrower's credit report .. attrlbuted to this transaction. 

Any d(lfault, fiiilUJ;"e~ {)f noµ-<rQmpiian~ OJ1 the .tender's part t() perform ru; herein directed with,in twenty 
(20) days of receipt. shall constitute this Notice of Right to Cancel as valid and fully agreed/accepted 
pursuant to the tenns and <!Ollditions as set forth herein. · · 

Sincerely. 

SHELLEY VON BRINCKEN 

P~ge2.of3 
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ACKNO\VLEDGEMENT 

State of California ) 
)SS 

County of P 14-Cec ) 

Onc1-( / tf.DJ'2,olO before me. b· fec"rV I n~ pebb< 

Personally appeared SHELLEY VON BRINCK.EN who proved to me on the basis of satisfactnr; 
evidence to be the person(s) whose name(s) is/are subscribed to the v..ithin instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(i~s }, 
and that hylhisiherftheir signature(s) on the instrument the person(s). or the entity upon behalf of 
\\rhicb the pcrson(s) m.1ed. executed the instrument. 

I cenify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct 

WITNESS my hand and.official seal. 

Signature_ ........ ~~~-""""""~....._...

7
,..._. __ _ (Seal) 

Page3of3 
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State of California 

County of Nevada 

Attachment/Exhibit: .. B 

AFFIDAVIT 
of SHEILEY VON BRINC~ 

Security Instrument dated: JA.NlJARY 14. 2009 
Deed of Trust Record Nos. 2009000123100 

) 
) Scilicet 
) 

.. Indeed. No more than [such affidavits are] necessary to make the 
prima facie case."' United States v. Kis, 658 F.:!!ld. 526. 536 {7t1• Cir. 
l 98 l ); Cert Denied. 50 U-S. L. W. 2169; S. Ct. March 2:. 1982 

Comes now SHELLEY VON BRJNCKEN, (hereinafter "affianr'") a sentient. living woman, being first 

duly swornlaffirmed - and does depose, say. declare, and affinn by affianf's signature that I am over the 

age of 18 years and have first hand personal knowledge of the following statement" and affinn the same 

are true and correct to tbe best of affianf s knowledge: and belief. to wit: 

1.) Thal,. affiant was induced to belie,re by certain officersiemplo:.1ees of MORTGAGECLOSE..COM. 

INC! GMAC MORTGAGR LLC. (hereinafter, bank/bank's/lender) and further by the bank's advertising, 

that said bank had money of its own to loan to affiant and others. 

2,) That, aftiant took the bank up on its offer to loan ~ffiant its· money. 11nq atfiant did sign a promissory 

n9te/mortgage da~ed JANI.JAR Y 14. 2099~ 

3.) That, the bank did also induce affiant to sign a "security agreement/instrument" dated JANUARY 14. 

;!009, granting the bank a secured interest and lien inion certain personal property of affomt currently 

heJd!owned or other\\.ise acquired. The bank caused afftant to believe this .. security 

agreementfmstrument•• was necessary for the bank to protect and insure its valuable and la\\ful 

•consideration'. i.e.? the loaning of itS money to affiam as 1:$dvertised and promised. 

4.) That, the bank did further induce affiant into signing a Deed of Tru:st the bank and/or its cohorts 

created, dated JANUARY 14, 2009 wherein the barik did cause other undeserving third parties to obtain a 

lien against. a socurity interest in. and complete control over the affiant's personal property. Again. the 

P•ge I of3 
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bank led affiant to believe this Deed of Trust/assignmen1 was necessary to further secure the bani.. ·s 

valuable, lawful. consideration against any potential 'risk. or loss' regarding loaning the affiant its money. 

5.) That prior to the affiant signing any of the hank's required financial documents. and forever thereafter. 

mme of the bank•s officerstemployees .have e\'er fully described and categori7.ed all of the underlying. 

undiscJosed paniculars, details, and principl~ of law regarding the bank's entire purpone<l ·/oan· proces.'i. 

including. but not limited to.just exactly where the ·money· was coming from to fund the notefmortgagc, 

how it ~as obtained/created. and by whom. 

6.) Thal, by and through the affianf s signing of all the aforesaid financial instruments. the bank caused 

affiant to believe 1hat a binding. la\\'ful contract was created between the bank. its agents. assigns. and 

afflant. 

7.) That prior to. and at the time of affiant signing all the bank's !"Cquired financial instruments as 

instructed, affiant was very unlearned and unsophisticated in such banking and financial mutters. 

including a total lack of knowledge of all the various underlying~ undisclosed details. particulars - and 

legal consequences pertaining to the same. To the contrary. the unsophi.!>'ticaled affiant relied wholly and 

entirely upon the bank having 'clean hands', operating in 'good faith·, and providing affiant with full. 

compfete, and truthful ~isclosure of the entire financial tnmsaction(s). 

~.)That, regardless of any funds secret.1>' or ClwertJy obtained by the bank {vi~ ~ant's note,imort!Utge) 

while said bank acts as a for-profit business with and thl'(,)ugh the U~ Treasury f~ the purpose,t.o access 

and thereby expand the credit of this a:ffiant's individual treasury account whjle at all times failing to 

disclose the use of this aff'18Df s negotiable paper (i.e. affianf s note/mortgage) while trading a<\ a for­

profit entity on the bond and securities market through any ofits intcragency cobortslinstit:urions such as 

fannie Mae. Freddie Mac. or othcrwi~ while also apparently failing to file IRS Form l 0990ID (Original 

Issue Discount) on each of the herein referenced transactions and thereby send a copy of said form to 

affiant for his tax records. It has been established that this affinnt as well as other Americans have, out of 

necessity and the n=lated remedy attaching thereto having its origin out of HJR-192. a.re in fact the only 

substantive "source" and consumer 10 ·sponsor virtually ALL credit that issues for commercial purposes. 

Said credit being nec.essaJ}' for the Treasury to have access to a Yalid source of credit to monetize and 

thereby disburse to the federal reserve banks for varioos and sundcy federal proje\.1s while accounting for 

aU such cteditlfunding entered int0 circulation through the aforesaid federal ~'e banks. The· nature of 

Pagelof3 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 82 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62-1   Filed 02/16/11   Page 51 of 85
A.tt:achment/Exhibi.t: - B 

such funding has been verified by the U.S. Department of Treasury as emanating by and through the llCC 

Contract Trust Account of the named trus.tlentity SHELLEY VON BRr'ICK.EN, bearing UCC 

CONTRACT TRUST ACCOt:1'T "No and Trcasu!) noted Exemption from Le"y 1'io. 

5551.l 0000, to include such other similar indi\'idual trusL~ as may exisl. 

IN CONCLUSION - Due to other research, further understanding, and for a11 of the reesons set forth 

above and throughom this affidavit (to include the document entitled "Addendum-C'") all of which the 

affiant incorporates herein in its entirety - has cau.~d affiant to believe ALL note~/mortgag.e/Oeed of 

Trust or other instruments entered into by the affiant between the bank/lender and any/all of its ~nts.. 

assigns. and beneficiaries have no legal force or binding affect, and the same are in fact- NuU and Void. 

Further affiant sayeth naught, 

~·- ·. .- . ~M~-;::::;:~;>-.:;;::::_:.,~-. ~, - //- -Date: · f · b I li 
----''--

Affiant's signature 

ACKNOWLEDGEMENT 

State of California 

County of P 14c e.r 

) 

}ss 
) 

On OLfl I (o/2.o\o before me. S.. ~fl ~ ya'kJ\tc 

Personally appeared Shelley von Brinck-en who proved to me cm the ba.~is of satisfactory 
evidenee to bC the person(s) whose namc(s) is/arc subscribed to the v.rithin instrument and 
acknowledged to me that he/shc!they executed the same in bis/her/their authorized capacity(ies). 
and tb$ bylhislher/their signature(s) <>n the instrument the perso.n(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PEN ALTY OF PER.TUR Y under the laws of the State of California that the 
foregoing paragraph is true and correct 

VllTNESS my band and official seal. 

(Seal) 
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Addendum. - "C" 

ADDENDl:M TO - RIGHT TO CA~CEL 
RE: UNC<NfROVERTED ~1KITERS OF RECORD. Et Seq. 

Original Loan Nos.111219; APN; 55-00-34 
Commonly Known Address: 14738 WOLF ROAD, GRASS VALLEY, CA 1959491 

Deed of Trust Record: 2009000123100 - Recorded JANUARY 23, 2009 

1.) That, at no time prior to the signing of 'loan· documents and to this date. did 

MORTGAGECLOSE.COM. L"JC/ GMAC MORTGAGE. LLC. nor .any of its officerstemployeei; fully 

and completely describe and categprize aII of the underiying particulars. details. and principles of law 

regarding MORTGAGECLOSE..COM. INC/ GMAC MORTGAGE~ LLC. entire purported ·Jow( 

process. including jtil e:.ucth' where the •1tt0ney· "'as coming from to fund the notelmortgage. hm\ it was. 

obtained/cn:ated. and by whom. 

2.J That. a.t no time prior to the s1gnmg of any ·Joan' documents and to this date. did 

MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. and its officers/employees ever disclose 

m SHELLEY VON BRINCKEN the fact tha1 the funding of the note/mortgage was being ereatedlobtained 

by and through SHELLEY VON BR.ISCKES'S signature on SHELLEY VON BRINCKEN•s note. the 

same of which MORTGAGECLOSE.COM. .L~CI GMAC MORTGAGE, LLC. later arbitrarily and 

deceitfully claimed as its own, and then either sold, bargained. traded, or rollateralized the same for its own 

benefit and use. SHEI.I.EY VON BRL."fCKE.N has good cause to believe that the foregoing wrongful acb 

evidern::e MORTGAGECLOSE.COM, INC/ GMA.C MORTGAGE.. LLC. never put up, nor u"ed. a111 

money of its O'-"'TI to fund the note/mortga.ge instrument as it promised: Nor. has 

MQRTGAGECLOSF ... COM. INC/ GMAC MORTGAGE, LLC. and its officers/employees ever denied 

or reb,utt.ed any of the determinations s.et forth above. 

3.) That, by and through SHELLEY VON BRINCIC&."J'S signing of notes, mortgages. Deeds of Trust.. 

and/or security instnuru~nts. MORTGAGECLOSE.COM~ .L"'C/ GMAC MORTGAGE,, LLC. led 

SHELLEY VON BJUNCKEN to believe that a binding,. la'\\"ful contract/agreement was created between 

MORTGAGECLOSE.COM. INC/ GMAC MORTGAGE, U..C. {to include its agents., assigns. and 

beneficiaries) and SHELLEY VO.N BRINCKEN. 

4.) That prior to. and at the time of signing all MORTGAGECLOSE.COM, NCI GMAC MORTGAGE, 

LLC.'S required financial instruments as instructed. SHELLEY VON BRINCKEN w.as very unlearned arid 

unsophisticated in such banking and financial matters. including lacking any knowledge of all the· various 

underlying details. particulars. and legal consequences pertaining to the same. To the contrary. SHEi.LEY 

Pagt 1 ors 
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VON BRINCKEN reJied wholly upon MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. 

having 'clean hands', operating in 'good faith'. and providing SHELLEY VON BRINCKEN with full, 

complete, and truthful disclosure of the entire fmancial transaction(s). 

5.) That, foll.owing the aforesaid financial transactions concerning MORTGAGECLOSE .. COM, INC/ 

GMAC MORTGAGE, LLC., Barbara Loujse Anderson did further study and research the above particulars 

regarding MORTGAGECLOSE.COM, INCJ GMAC .MORTGAGE, LLC. 'S loan process. and can 

reasonably co·nctude that MORTGAGECLOSE.COM, L."'lCI GMAC MORTGAGE, LLC. did not iri fact 

operate with clean hands or in good faith. nor did MORTGAGECLOSE.COM. INC/ GMAC 

MORTGAGE, LLC. provide full~ complete, and truthful disclosure of its uhderlying, undisclosed. secret 

intents. To the contrary, a .c1ose perusal and audit of MORTGAGE:CLOSE.COM, INCJ GMAC 

MORTGAGE, LLC.'S intemal accoilnting records provide sufficient evidence to support the following 

conclusions: 

a.) That MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. used acts of, but nbt 

limited tp, fraudulent ind~ent, fraupulent JDisrepreseutat,on, and fraudulent intent. in its 

advertising and c1aim to'have 'loaned its money to SHEi .LEY VON BRINCKEN 

b.} Th;U MORTG.AGE,CLOSE.~QM:. J;NC/ GMA,C MO~TGAGEY LL.C • did npt fqlfill its 

original promise/agreement to lend Barbara Louise Anderson its own money, 

MORTGAGE<;LOSE!COM,JNC/ Gl\fAC MOR]'GAGE, LLC. di9 not sacrifice/cont.tjbute 

anything of intrinsic value or incur any risk/loss in the formation or outcome of tile transactions: 

an~ MORTGAGECI..OS:t.COM, INCi GMAC MORTGAGE, LLC. therefore did not 

sacrifice nor contribute .any valuable, lawful consideration; and thereby could not and did not 

suffer any loss, dam11ge~ or iajury. 

c.) That MORTGAGECLOSE;COM, INCi GMAC MORTGAGE, LLC. .arbitrarily and 

discretely stole SHELLEY VON BRINCKE!\,,S noteltnortgage. claimed it a.-. its own. and 

converted the Samet~ a negotiable instrument fur MORTGAGECLOSE.:COM~ INC/ GMAC 

MORTGAGE~ LLC. sole benefit; use,. and gain; 

d.) That MORTGAGECLOSE.COM, mC/ GMAC MORTGAGE,LLC. further compounded 

its preda101y, wrongful~ and frauduient ad.ions by fadllCing Sol:LLEY VON BRJNCKE1' to 

$}gn a Deed of Trust, thereb>" granting additional third parties undeserving cont10.I, benefit;.. and 

interest i1LSHELLEY V.6:~{'.BRiNOON'S person~.l property (i.e. his house) atr undt:r the 

guise of•neassity,;; 

e.) That the notes/mp~ageiDeed of Trust/Sequrity in~trument creat~d by 

MORTGA:GECLOSE.COM~ INC/ GMA.C MORTG.t\GE, LLC-o its agents, and assign .. $ and 

Addt:11d am to-Right to Ganc~l Pagel ors 
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signed only by SHELLEY VON BRINCKEN does not constitute a lawful binding 

contract/agreement due to MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, I.LC. 'S 

acts of misfeasance, malfeasance, and nonfeasance as more particularly outlined above; and. thar 

any such purponed 'con01lctfagreement' would be unconscionable and is void. 

f.) As confinned above and throughout, SHELLEY VON BRJNCKEN was never provided full, 

complete~ and truthful disclosure regarding all financial instruments SHELLEY VON 

BRINCKEN was compelled to sign, nor were they foll} or otherwise apprised of the rr11e nature 

and exact particulars of MORTGAGECLOS.E.CO~ INC/ GMAC MORTGAGE. LLC. 

entire loan process. Without being fulll and truthfully informed as lo. all the detail5 of the 

purported 'loan· nnd the underlying disingenuous 'intentions' of the lender. there could not be. 

and was not, a 'meeting ofthe minds'. The law of contracts and the courts addresses this issue 

repeatedly. as per this example: .. The 'meeting of111£ minds' re.quired to nuk o co111rac1 n nor 

bated on st!Cre1 purposr or iAuntio11 on 1/re part of ane <~f the parrie.\. swred awc.~r i11 his nzind 

and not brought to tltt alJentioa o(the other pgav. but mun be based 011 purpose ancl imenlion 

whieb has bttn nuule known or which from all the circumstances should be known". 

~cCiintock v SkeUyOil Co .• 132 MoApp. 1204, t 14 s.W. 21141 181, 189. (emphasis added! 

g.) That MORTGAGECLOSE.COM.. INCi GMAC MORTGAG~. LLC. also may have 

compelled SHELLEY VON BRINCKEN into procuring Mortgage lnsurance on SHELLEY 

. VON BRL!lilCJ(EN'S property making MORTGAGECLOSE.COM. INC/ GMAC 

MORTGAGE, LLC. the beneficiary of the same, while MORTGAGECLOSE.COM. Lll!jC/ 

G~IAC MORTGAGE. LLC. knew full well that it had not put up any valuable not la\\ful 

consideration into SHELLEY VON BRINCKEN1S note, could not po~ibly incur any loss. w~ 

unde$erving of rihY. such insurance benefit, iuld was wrongfully instilling yet another uajust 

financial burden on SHELLEY VON BRINCKEN. As with the theft of SHELLEY VON 

BRINCKEN~s note. court5 of Jaw throughout 1.hc United States consider any such wrongful and 

deceitful actions as fraudulent inducement. futuduJent misrep~tatio"' and unjust enrichment. 

to name a few. 

b.) SHELLEY VON .BRJNCKEN did spend additional time researching several particulars 

regarding MORTGAGECLOSE.COM. L~C/ GMAC MORTGAGE. LLC.'S entire lotm 

process as outlined above, and became further perplexed. If MOR.TGAGECWSE.COM, INC/ 

GMAC MORTGAGE. LLC. tlender had indeed given full. complete, and truthful disclosure 

regardi11.g all elem~nts of j*5 loan process as~ set forth above and throughout and did in fact 

provide valuable. bona fide consideration; and,. did in fact believe 

l\IORTGAGECLQSLCOM. INC/ GMAC MORTC;AGE, LLC. did create a lawful binding 

Addendum to-Right to Cancel P1ge3of5 
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contract with SHEI.l.EY VON BRISCm/borrower then why didn't 

:MORTGAGECLOSE.COM, TSC/ GMAC MORTGAGE~ LLC. 'S oflicers/representatt\·es 

sign their name on the contract1note? lhe same applies to the Deed of Trust or .Mortgage. lf 

MORTGAGECLOS£.COM, L'4C/ GMAC MORTGAGE, LLC. /lender 1..-new it was not 

involved in any manner of fraudulent inducement. misrepresentation, conceabnent. or unjust 

enrichment.. und did in fact have a bona fide lc~I contract with the borrowers/SHELLEY VON 

BRINCK.EN sufficient to prevaiJ in a foreclosure action if need be: then, why did 

MORTGAGECLOSE.CO~ INC/ GMAC MORTGAGE, LLC. /lender feel it necessal) to 

have 11 deed of trust created - wherein the MORTGAGECLOSE.COM, I.NC/ GMAC 

MORTGAGE, LLC. /lender did cause complete ,control of the purported 'loan/note' to he 

turned over to an undeserving third party, and again never put their signature to the instrument'? 

ln consideration of all the above statements and findings, it is only reasonable to conclude that 

MORTGAGECLOSE.CO~ L~C/ GMAC MORTGAGE, LLC. !lender knew full well that 

it had defrauded SHElLEY VOS BRINCKEN/bormwer from the outset as to the true nature 

and undisdosed rudiments of the entire loan process, and was not receptiYc to further 

implicating and/or incriminating itself by signing its name to documents t.imt 

MORTGAGECLOSE.COM., INC/ GMAC MORTGAGE. LLC. !lender knew were founded 

upon fraud, lies. unfulfilled promises. secret intentions, inducement. entrapment. and uqjust 

enrichment. 

6.} To this date. MORTGAGECLOSE.COM., LNCJ GMAC MORTGAGE, LLC. nor any of its agents. 

assigns. or beneficiaries, have provided any bona tide. tangible evidence that ANY of them are in FACT the 

bona fide holder in due course (nor even a holdet of value) :and hona fide owner of the pr-omissory note in 

questi~n, all of which would be absolutely necessary in order to initiate ANY fonn of collection action or 

foreclosute proceeding. Again, it is an inoontrovertible fact tlUil ~ original promissory note in question is. 

and always was, the property of SHEi.LEV VON BRINCKEN, and the same did not knowing.ly or 

otherwise assign, transfery or give it away for another"s personal benefit and pin '"""· all to tbe loss and 

detriment of SHELLEY VON BRINCKE1'. Any reascinablc person would conclude such an action as being 

ludicroU.s and unconscionable. Furthemn:ire, it is against the law for one to fraudulently obtain or steal 

another·~ property~ claim it as their own, and then further bargain.. assign. or sell the same lo obtain an unjust 

enrichment. benefit. and gain for themselves - all al a loss and detriment to the lawful bona fide owner. 

IN CONCLUSION, MORTGAGECLOSE•COM. INC/ GMAC MORTGAGE, LLC. nor any of its 

officers, agents. 8$$igns, or benefici3ries have provided any evidence in .contradiction io the matters set forth 

above and throughout. Aci:ordlngly. the record shall establish that all aforesaid facts, statements, 

Addeadtim to-Rigbt to Cancel Page4ofS 
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Addendum-C 

determinations and related Attachmcnt/Exhibit-B swam Affidavits ofborro~:er (which is incorporated herein 

in their entirety) are entirely true and correct and remain unanswered. unrebutted. and uncontrovcrted. 

SHELLEY VON BRINCKEN 

Slate of CaJifomia 

County of Pfo .. c.e... 

ACKNOWLEDGEMENT 

) 
)SS 

) 

On cJ..f / ) ~ / 2-0 I a before me. 
' ~ · ~ , Otrl:Cnt ,aohL..-c 

Personally appeared SHEI.LEY VON BRINCK.EN who proved w me un the basis of satisfactory evidence to 
be lheperson(s} whose name(s) is/are subscribed to the within instrument and acknowledged to me that 
heJshe/fhey executed the same in hislher!their authorized capacity( ies). and that bylhis!bcr!their signacurec s i 
on the instrument the person(s). or the entity upon behaJfofwilich the person(s) acted. executed the 
instrument 

f certify under PENALTY Of PERJURY under the laws of the State of California rhat the foregoing 
paragraph is tme and CQSTeCt 

WITNESS my hand and official seal. 

Signature_-'-. -~---4{21--~= ............ 1-fJ---- (Seal) 

I - • , 
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ASSERVATION OF MAILING 

I. _S.-=-~~ ____ do hereb} solemn1y declare and affinn b) my signature 

below, that on t:)t"{ hvl 2-ol"O ~- J did cause to be delivered by Fcderdl Expres~ 

private courier and.for First Class Certified US Mail, a a:rue and correct copy of the following documents: 

Notice of Right to Cancel; Affidavit of "SheIIC) Von Brincken'-AttachmentJExhibil-B; and. Addendum­

C. to the parties and locations listed below: 

Date: Lf f!LP\ 1..-0 I c 

MORTGAGECLOSl:..COM. INC 
1855 WEST KATELLA A VE. sun:i: 2rn) 
ORANGE,. CA 92867 
US Certified Mail Tracking No. 1)('10 Q;JfzCi {)t:C:.;l- $53 ! "17"14 

GMAC MORTGAGE, Ll.C 
3451 IiAMMONDAVE 
Waterllo. Ia 50704 
US Certified Mail Tnu;king No. 701 C {Pff C) O()C_;., .5-s3/ 'f~ / 

CALJFOR.l\JIA LAND TITLE COMPAl\l'" OF NEV ADA COUNn' 
464 BRUNSWICK RD. 
GRASS VALLEY, CA 95945 
USCertifiedMailTrackingNo. ?010 /H.'Zt.7 tJt/O~SS:.3,1 "1737 

MERS{Mortgage Electronic Registration Syi.'tems lnc.) 
P.O. BOX 2026 
FLINT. MI4850l-2026 
US Certified MaiJTracking No. L'r!J C 0 .J..9Q LJ&-2- _s"$3 j e..f?.;;-U 

Asffl'eratioii of Mailing Pase i ofl 
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l 

U.S. Postal Service ,. 
CERTIFIED MAIL ·' RECEIPT 
(Domestic Malf Only; No Insurance Coverage Provided> 

µ.~~Jl 

H·,,:n, 

04ll6/:roto 

U,S. Postal Service 
CERTIFIED MAIL·, RECEIPT 
(Domestic Mail Onfy; !Vo Insurance Covoroge Provided/ 

;~!lllllllllQ:mllal!!!DlmDll'l!ml!JI .... 

u 
'.''P~ 
·~ 

~/1M2010 

f'-
fTI 

"" ::r 

r.IJ ,.,, 
U'1 
U'1 

n.t 
Cl 
Cl 
c 
c 
Ir 
nJ 
t::1 

Cl 
rt 
Cl 
['-< 

U.S. Postal Service· · 
CERTIFIED MAIL .. RECEIPT 
(Domestic Mail Only; No Insurance C<J11erage Provid&d) 

~ $ 

.~Fa f2.30 11 

flewrnfieooipt,.., 
~~ S2.3JJ 

~OelhllfyFec 
(~Flt!qU!ltld) $0.00 

Totlll f'mlrage & FfiJ $ $6.15 04116!2010 
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• Complete Items 1, 2, and 3. Also c:omplet~ 
Item 4 if Restricted Delivery Is desired. 

• Print your name and address on the reverse 
$0 that we can return the card to you. 

• Attach this card to the back of the mallpiece, 
or on the front if space permits. 

1. Article Addressed to: 

-

COMPLETE THIS SECTION ON DELIVERY 

A. Signaturv 

x Gre Caya g =-
B. Received by( Printed Name) O. Date of Oellvery 

1.'f1~llilt.1 
D. IS deliVery addn3s& different fnlm item 1? D Yee 

lf YES, enter deH11ery address below: [J No 

PS Form 3811. February 2004 Domesllc Return Receipt 

SENDER: COMPLETE nus SECTION 

• Complete Items 1. 2. and3.Alao complete 
Item 4 if Restricted Delivery Is desired. 

• Print your name and addr9$$ on the. reverse 
so that we can return the cam to you. 

• Attach this card to the back of the mallpiece, 
or on the front If space ~rmits. 

1. Artiele Addressed to: 
D. ls delivery addl1!9s diff.en!Pt from 11em 1? 

If YES, enter deJJvilfY ~below: 

'/)1-:. ric ,q- b r~:! .... elaS'e .e .. -..,,., 
!f5S tJ-"+ f 4:+~_1'1~ ~t.. 
If'\.< _ . ...$~ ~O'i:>.~3.=SiirVlte= .. =JSlpe=. ========= 
~ /J-/V 6 J=- . CA ~Mell o fxpl"8 Mail ·~ 

r · . . . D Reglsteled D Retum Receipt fol'..Mert:handlse c; ~ f}:' b ·7 D lllllUl'Eld Mall D o.Q.P. 
4. ~Delivery?·~ Fee) [J Yes 

2· • -- • ;010 0290 arm2 5531 4744 ~; · / 

PS Fann 3811, February 2004 

SENDER: COMPLETE THIS SE.CT/ON 

• Complete Items 1, 2. and 3. AISQ <lO,mpfete 
Item 4 If ReSttrcted. Delivery iS deshed~. 

• Print.your name and addl'.ess en the reverse 
so that we can 1'ttUm the C$ltl to YtlU. 

• Attacli 1hls cai'd to t:he back. of the mallpie(ie, 
-0r on 1he frcrrt if l!lpaoe perm.Its; 

1. Miele Addressed to: · 

Me~ 
p 0. 0Dt. :9 v::i C, 

'?htvr; MI .LJY:Sltt-.P~ 

-·--"·'·' 

COMPLETE THIS SE::TION ON DELIVERY 

A.. Signature 

x D~t 
ClAddr-

',., ' . 

. · .. ··.:.;. :---~~/. 

4. ~ De1lvel'y? (Eict1a FeeJ o ves·• 
2 -

?010 0290 oaa2 5531 47cU 
PS Fori'n 3811, Febl1JarY 2004 

I 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "G" 
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REC.ORDING REQUESTED BY: 
Recording Requested bv 

Title Court Service · 

Old Republic Default Management Services 
\,sJ\.i.v\ ~rded. '(\"\(.\ \ n~ 
ETS Services, LLC 
2255 North Ontario Street. Suite 400 
Burbank, Calllomia 91504-3120 
(818) 260-1&00 

TSNO: 
LOAN NO: 

Ne.ada Cuuntf Recmder 
61egor1J. DiitZ 
Documcnt1:201DOOD9776 
'Wedne.sday April 28 201 O. al 12:08:00 PM 
Rec fee:S1.f.OO 
Paid: 114_ 00 
Racosded Br-JR 
Tide Court Services 

SUBSTITUTION OF TRUSTEE 

WHEREAS, SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY 
was the original Trustor, CALIFORNIA LAND TITLE COMPANY OF NV COUNTY was the original Trustee, and 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE FOR MORTGAGECLOSE.COM, INC., A 
NEVADA CORPORATION was the original Beneficiary under that certain Deed of Trust dated 1/1412009 arxl recoided on 
112312009 as Instrument No. 2009-0001231-00, in Book. Page of Official Records of Nevada County, California; and 

WHEREAS, the undersigned is the present Beneficiary under said Deed of Trust, and 

WHEREAS, the undersigned desires to substitUte a new Trustee under said Deed of Trust in place and instead of 
said original Trustee, or Successor Trustee, thereunder, in the manner In said Deed of Trust provided, 

NOW, THEREFORE, the undersigned desires to substitute Executive Trustee Services, LLC dba ETS 
Services, LLC, as Trustee under said Deed of Trust. 

WheneVer the context hereof so requires, the masculine gender includes the feminine and/or neuter, and the singular 
nunber includes the plural. 
Dated: 412712010 

State of California} ss. 
County of Los Angeles } 

SISTANT SECRETARY 

On 4127/2010 befurlt me. DeeC. O.up Notary Plbllc, peisondy apJINAICf Donni! Fitton who proved to me on the balls of lallsfackNy evidenCa to be 
the plllBOn(s) wbOR name(s) lllare ~ to lhe within lnstNllllll1t and acknOwledged to me that he/Shelthey executed the same in hislhaliltleir 
IUthotDd cap11cly(iel), Md thll by hlslherlthelr signature(s) on the nstn.T!ent ttle per&CNl(s). or tile eritly upon behalf of wlllch the JllllSOll(s) aded, 
execul9d the inltrulnenl 

I Cllftlfy under penally of perjury under the lllWs of the State of California~ the foregoing paragraph is true and conect. 

WITNESS my hand and otfiCimJ Mal. 

Signature~ 
Dee C. Ortega 

(Seal) 

II, 

J 

.... , ................... ~ .. ~- . •··· ................ : •• .....,. .. __ ._ ....... ·.;.;::.,.·~--.. .. :...., •. · ... · ...... ~ --.;·-....,L_..~ .. , '--~--:.. -....J.-. ........ ·- •• ..... - ..... -. • • ....... •.·• • • •• ,-...... :-or• 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "H" 
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RECORDING REQUESTED BY: 

Old Republic Default Mananement Sc:viccs 

WHEW RECORDED MAl~ TO: 
ETS Services, LLC 
2255 North Ontario Str~et, Suite 400 
Burbank, Caiifornia S13C4-3120 

. , .. . .. - ' 

. --. .~ 

', \ -C.:( 

TS No.; GM-2427~2-C Loa:;i No.:-775~' ~"; .. · ::•o «<S _.., '";, .. ;:::.><v="~ui.i. 

NOTICE OF DEFAULT AND ELECTiON TO SELL UNDER DEED OF TRUST 

!MPORTANT NOTICE 
IF YOUR PROPERTY lS IN FORECLOSURE BECAUSE Y.:iU ,fl.RE BEHIND IN 
YOUR PAYMENTS IT MAY BE SOLD \IVITHOUT ANY COURT ACTION, 
and you may have the legal right to bring your accm.,nt in goo.j sta:idin'.J by :Jeyi1g an cf yo;.ir past 
due payments plus permitted costs and expenses v,1ithin the t;me per~1itted by law for _;e!nstatement 
of your account. \vhicl1 is normally five t·usi~ass days prbr to ihe date se~ tcr ~ne sale of yc•ur 
property. No sale date may oe set ~;r.til ti"'.rse Montns from the date this notice cf default may :>e 
recorded (which date of recordation appears on this 'iotice; 

This amount is $5,958.63 as of 412712010 and wiil increase unt!l JGur acc:r:1i:t becaDes current. 
VVhile your property is in foreclos:.>re, you stiil must pay other obligations (su.:;h as insurance and 
taxes) required by your note and deed of tn.:s1 or mor:gage. If you fail :o mak~ future payments on 
the loan. pay taxes on the property, provide insurance on the pmperty. or pay other obligations as 
required in the note and deed of trust or mortgage, the beneficiary or mortgagee may insist that you 
do so in order to reinstate your acccun: fr; g~od standing. In addition. rhe ben·~ticiary or mJrtgagee 
may require as a condition of reinstatament that you provide reliable written evidence that you paid all 
senior liens, property taxes, and hazard insurance premiums. 

Upon your written request, the beneficiary or mortgagee will give you e written itemization of the 
entire amount you must pay. You may not have to pay the entire unpaid portion of your account, 
even though full payment was demanded1 but you must pay all amounts in default at the time 
payment is made. However, you and your beneficiary or mortgagee may mutually agree in writing 
prior to the time the notice of sale is posted (which may not be earlier than the three month period 
stated above) to, among other things. (1) provide additional time in which to cure the default by 
transfer of the proferty or otherwise; or (2) establish a schedule of payments in order to cure your 
default; or both (1 and (2). 

Following the expiration of the time perk:id referred to in the first paragraph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your creditor 
permits a longer period, you have only the iegal right to stop the sale cf your property by paying the 
entire amount demanded by your creditor. To find out the amount you mus: pay, or to arrange for 
payment to stop the foreclosure, or if your property is in foreclosure for any other reason, contact, 
MORTGAGE ELECTRONIC REGISTRA TJON SYSTEMS, INC. 
CIO ETS Services, LLC 
2255 North Ontario Street. Suite 400 
Bmbank. California 91504-3120 
(818) 260-1600 phone 
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TS NO.: GM-2427<;2-C L:)AN '110.:-759 

NOTICE Of DEFAULT AND ELECTiON TO SELL UNDE::;t DEED OF TRUST 

ti you h;ive any questi(')llS, :,·ou snould conta.;;t a law1·e; or ::i1e go•:.;r.mcmal agencr wtrch 1r.ay haw! insured your loan. 
Notwithsta,;ding th~ fact that }·our oropcrty is Ir: forecl;,s,::·e, you may of';;;r your proPfl-:f for salr. provided th~ s.,:::i is 
concluded prior tc the conclusion of the fore::bsu·-e. 

Remember, YOU MAY LOSE LEGAL RIGHTS ff YOU DO NOT TA!<E PROMPT 
ACTION. 

NOTICE !S HEREBY GIVEN. That Executive Trustee Sei"Viccs, LLC dba ETS Services, LLC is 
either the original trustee. the duly appoi:'"'ted su::is:ituted trustee. :::<~ ;;;c.ti'lg as agent for the trustee- er 
beneficiary under a Deed of Trus1 dated 1/14!2009. exect:tcd by SP.ELLEY VON BRIMCKEN, A 
fvlARRiEO WOMAN AS HER SOLE AND SEPARATE PROPERTY. as Truster, to secure t:ertain 
obligations in favor of MORTGAGE ELECTRONJC REGISTRATfON SYSTEiHS. INC .• AS NO!VHNEE 
FOR MORTGAGECLOSE.COM, INC., A NEVADA CORPOP..ATION, as bensfi:iary. recorded 
1/23/2009, as Instrument No. 2009-000·!231-00, in Book, Page, of Officiai Records in :hr: Office of 
t~e Recorder of Nevada Cour.ty. Cr:.1ifo:nia C:escribing iar:c thereir as: 

AS MORE FULLY DESCRIBED IN SAID DEED OF TRUST 

including ONE NOTE FOR THE ORIGINAL su:-r of S220,000.00; tha~ the bene:lc1al interest unde1 
such Deed of Trust and the obiigations secured thereby are presently held by the undersigned: that a 
breach of, and default in. the obligations for which s:.:ch IJeej of Trus'.: is securily has oc::Lrred in 
that payme:it has not been made: of 

lnsblllment of Principal and Interest plus lmpourds and!or advances which become d•Je or. 1!1/20~ O plus late charges, am! 
all 11ubsequent installments ot pnm;ipal. interest, batloor: payme'its, pius imocunds ar.:;lior acivznces and lc.te charg;:;s that 
become payable. 

That by reason thereof, the present benefi:iar1 under such cieod of trust, rias executeo and 
delivered to said duly appointed Trustee. a \ .. •ritten Declaration cf Default and Demand for same, and 
has deposited with said duly appointed Trustee, such deed of trust an:: a!I documents evidencing 
obligations secured thereby, and has declared and does hereby declare all sums secured thereby 
immediately due and payabie and has elected anci does he-reby eiect to ·:aLse the trust property to 
be sold to satisfy the obligations secured thereby. 

Dated: 4127/2010 
ETS Services, LLC as Agent tor Beneficiary 

SY: _________ ,,_.--________ _ 

Maricela Miseroy 
TRUSTEE SALE OFF1CER 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "I" 
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GMAC Mortgage 

May4,2010 

Shelley von Brincken 
14738 Wolf Road 
Grass Valley CA 95949 

RE: Ac<:ount Number 
Property Address 

Dear Ms. Gottesburen: 

~759 
14738 Wolf Road 
Grass Valley CA 95949 

This letter is in response to your letter received in om office for response on April 19. 2010. 
Specifically, this is in response to your Qualified Written Request ("QWR''). 

The letter questions nearly every aspect of the loan transaction and appears to be based on a form 
letter that is not tailored to this loans particular circumstances, and as a result it is difficult for us to 
identify any specific concern you may have regarding GMAC Mortgage LLC's ("GMACM") 
servicing of the loan. Nevertheless, in an effort to be responsive to the request, we have enclosed 
copies of the documentation on the loan that we have in our records. If after reviewing these 
records, you have any particular questions or concerns relating to GMACM's servicing of the 
account, we will be pleased to discl,ISS th.em with you in further detail. 

As you may be aware, Section XI of the Real Estate Settlement Procedures Act ("RESPA j pertains 
to the servicing of mortgage loans and the administration of escrow accounts. Specifically, RESPA 
states, "If any servicer of a federally related mortgage loan receives a qualified written request from 
the borrower (or an agent of the borrower) for information relating to the servicing of such loan, the 
servicer shall provide a written response acknowledging receipt of the correspondence within 20 
days (excluding legal public holidays, Saturdays, and Sundays) unless the action requested is taken 
within such period." Continuing, RESPA provides that the servicer shall investigate, co~ct (where 
appropriate), and respond ''not later than 60 days" after receipt of the borrower's QWR. 

Enclosed please find the following: 

• Payment history 

• Note 
• Deed of Trust 
• HUD-I Settlement Statement 

The following responses are in the same order as the inquiries in the QWR.: 

I . Subject to business and 1rade practices which are proprietary and confidential. 
2. Subject to business and trade practices which are proprietary and confidential. 
3. See enclosed transaction code list. 
4. Subject to business and trade practices which are proprietary and confidential. 
5. Subject to business and trade practices which are proprietary and confidential. 

www.gmacmortgage.com 
3451 Hammond Ave 
Waterloo, IA 50702 
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Arc-0unt Number -759 
Shelley von Brine 
May 4, 2010 

6. The loan is registered with MERS, MIN-; therefore, there are no 
assignments. The loan originated January~lose.com Inc and was 
immediately transferred to GMAC Mortgage, LLC for servicing. 

7. Not applicable. 
8. Subject to business and trade practices which are proprietary and confidential. 
9. See enclosed escrow analysis. The account is not escrowed at this time. 
10. Does not pertain to the servicing of the account. 
11. You will need to contact your financial institution for copies of the front and back of checks 

or payments issued. 
12. See enclosed letters and available statements. 
13. See enclosed letters. 

·14. RESPA does not require we provide documentation from a previous servicer. 
15. See enclosed letters. 
16. See response to item 6. 
17. Subject to business and trade practices which are proprietary Rnd confidential. 

. 18. Subject to business and trade practices which are proprietary and confidential. 
19. Subject to business and trade practices which are proprietary and confidential. 
20. Subject to business and trade practices which are proprietary and confidential. 
21. See enclosed payment history and transaction code list. 
22. See response to item 21. 

LOAN ACCOUNTING & SERVICING SYSTEMS 

1-3. Subject to business and trade practices which are proprietary and confidential. 

DEBITS & CREDITS 

I-3. This infonnation is detailed in the enclosed payment history and transaction code list. 

MORTGAGE & ASSIGNMENTS 

I-4. The infonnation requested is not related to the servicing of the account. 

ATTORNEY FEES 

1. No response is required to this item. 
2. No attorney fees have been $Sessed to the account. 
3-17. Not applicable as no attorney fees have been assessed or paid from the account. The 

questions concerning how or why these fees can be assessed is outlined in the enclosed 
Deed of Trust. 

SUSPENSE/UNAPPLIED ACCOUNTS 

1. No response is required to this item. 
2-4. This infonnation is detailed in the enclosed history. 

LATE FEES 

I. No response is required to this item. 
2-20. This information is detailed in the enclosed history. The questions concerning how or why 
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Ace.aunt N·.nnbe~7759 
Shelley von Brin~ 
May4,2010 

these fees are assessed is outlined in the enclosed Note and Deed of Trust RESPA does not 
require we respond on items from a previous servicer. 

PROPERTY INSPECTIONS 

l. No response is required to this item. 
2-30. This infonnation is detailed in the enclosed history. The questions concerning how or why 

these fees are assessed is outlined in the enclosed Note and Deed of Trust. 

BPOFEES 

1-13. No fees for a Broker's Price Opinion has been assessed to the account. This infonnation is 
detailed in the enclosed history. The questions concerning how or why these fees may be 
assessed is outlined in the enclosed Note and Deed ofTrust. 

SERVICING RELATED QUESTIONS 

t -16. Subject to business and trade practices which are proprietary and confidential. 

Documents: 
1. See enclosed Note, Deed of Trust, HUD-I Settlement Statement and Payment History 

confinning validation of debt on the above-referenced account. 
2. Subject to business and trade practices which are proprietary and confidential. 
3. Does not pertain to the servicing of the account. 

~ 4. Does not pertain to the servicing of the account. 
5. See enclosed HUD-I Settlement Statement. 
6. See enclosed Note and Deed of Trust. 
7. See enclosed appraisal. 
8. Does not pertain to the servicing of the account. 
9. Does not pertain to the servicing of the account. 
l O. Does not pertain to the servicing of the account. 
J 1. Does not pertain to the servicing of the account. 
12. See enclosed payment history and transaction code key. 
13. See enclosed payment history for all late charges assessed to the account. The account 

is not a negative amortizing Joan. 
14. Subject to business and trade practices which are proprielary and confidential. 
15. See enclosed payment history and transaction code key. 
16. Does not pertain to the servicing of the account. 
17. Does not pertain to the servicing ofthe account. 

Omissions or silence do not constitute GMACM's consent of or agreement with the statements 
contained in the document. GMACM has responded to the provisions it is required to as provided 
by law. It views al1 other non-servicing related questions as extraneous and an abuse of the statute 
by counsel in an attempt to obtain information outside of formal discovery. 

If you are experiencing a financial hardship, you may be eligible for a workout option (repayment 
agreement, modification, etc). In order to be considered, you will need to complete and return the 
enclosed financial analysis fonn with the requested documentation. Upon receipt of this 
information. the account will be reviewed to detennine what, if any, options may be available to 
you. 
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Accowtt Nmnber-7759 
SheUey von Brine=-' 
May 4, 2010 

------ ------------

We believe the foregoing to be responsive t_o yom inquiries. If you have any further questions, 
please contact Customer Care at 1-800-766-4622 between the hours of 6:00 am to 10:00 pm CT 
Monday through Friday and 9:00 am to 1 :00 pm CT on Saturday. 

Customer Care 
Loan Servicing 

Enclosures 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "J" 
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ETS Sen-ices. I .I .C 
2255 :•forth Ontario Street. Suite .ioo 
Burbank. California 9 I 5fl.i-J t 20 
(818) 260-1(100 

Date: 5/5i::!fl In 

T.S. Numh~r: GM-24274::!-C 
Loan Number: ~759 

DEBT \'ALIDATJON ~OTICF. 

I. The enclosed document relates to a debt oncd to the current creditor: 

MORTGAGE ELECTKO'aC REGI~ TR.\ TIO'.'i SYSTEMS. L"JC. 

You ma~ send us a written request for the name and iuldress of the original creditor. if 
different from thc 

current creditor. and n·c will obtain and mail the information to '.''OU. 

2. As of 4/27/20IO the total delinquency oned was SS.958.63. hut this amount will increase until 
the dclim1uenc~· has hccn fully cured. 

3. As of 515/2010. the amount required to pa'.\ the entire deht in full was $2:!]_'.\86.69. but this 
amount will increase dail~· until the debt ha'i been full~· paid. 

4. You may di<ipule the \'alidi~· of this deht. or any portion rhen-of. "ithin thirf'.' (30) da'.'" after 
recei,·ing this notice. Othen,ise. we will a'isumc that the deht is ,·alid. 

5. If ~·ou notify us in writing that you dispute all or any portion of this debt within thir~· (30) days 
after receMng this notice. we will obtain and mail to you nrification of the deht. or a cop~· or 
any judgement against you. 

WF. ARE ATfEMP'flNG TO COLLECT A DEBT. Al\D .i\.'-Y ~FOR'.\lATIOl" 
WE OBTAL'\ WILL BF. USED FOR THAT PURPOSE 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "K" 
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.. 
RECORDING REQUESTED BY 
ETS Services, LLC 

ANO WHEN RECORDED MAIL TO. 
ETS Services, LLC 
2255 North Ontario Street, Suite 400 
Burbank, California 91504-3120 

T.S. No .• 42-C 
Loan No. 759 

\ 

Nevada County Recorder 
Gregori J. Diaz 
Oocumentl: 20100018242 
Frida.P Augint 06 2010. al 01:09:31 PM 
Rec F-:Sl 7.00 
Paid: $17.00 
Recorded ByJ(P 

SPACE A80VI' THIS LINE FOR RECORDER'S IJlo 

NOTICE OF TRUSTEE'S SALE ~3 ... 6cl '02.8GT7 
YOU ARE IN DEFAULT UNDER A DEED OF TRUST DATED 1/14/2009. UNLESS YOU TAKE 
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED AN 
EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD CONTACT 
A LAWVER. 

A public auction sale to the highest bidder for cash. cashier's check drawn on a state or national bank, 
check drawn by a state or federal credit union. or a check drawn by a state or federal savings and loan 
association. or savings association. or savings bank specified in Section 5102 of the Financial Code and 
authorized to do business in this state. will te he!d by the duly appointed trustee. The sale will be made, 
but witiiout covenant or warranty. expressed or imphed. regarding title. possession. er encumbrances, to 
satisfy the obligation secured by said Deed of Trust The undersigned Trustee dlsc:aims any l1aoihty for 
any incorrectness of the property address or other common designa~on. if any. shown herein 

TRUSTORSHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE 
PROPERTY 
Recorded 112312009 as Instrument No. 2009..0001231..00 in Boo~. page of 
Official Records in the office of the Recorder of Nevada County, California 
Date of Sale:B/19/2010 at 12:30 PM 
Place of Sale: At the Main Entrance to the Courthouse, 201 Church St, Nevada City, California 
Property Address is purported to be: 14738 WOLF ROAD 

GRASS VALLEY, CA 95949 
APN #: 55-G&0-68..000 

The total amount secured by said instrument as of the time of initial publication of this notice is 
$229,689.00, which includes the total amount of the unpaid balance (including accrued and unpaid 
interest) and reasonable estimated costs. expenses, and advances at the time of initial publication of this 
notice. 

Pursuant to California Civil Code §2923.54 the undersigned. on behaff of the beneficiary, loan servicer or 
author1zed agent. deciares as follows: 

( 1 J The mortgage loan servicer has obtained from the commissioner a final or temporary order of 
exemption pursuant to Section 2923.53 that is current and valid on the date the notice of sale is filed; 
[ 2 ] The timeframe for giving notice of sale specified in subdivision (a) of Section 2923.52 does not 
apply pursuant to Section 2923.52 or 2923.55. 
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I 

I 

20100018242 Page 2 

T.S No. GM-242742..C 
Loan No ~59 

Date 7/28/2010 
ETS Services, LLC 
2255 North Ontario Street. Suite 400 
Burbank, California 91504-3120 nr727 

lleanna Petersen, TRUSTEE SALE OFFICER 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "L" 
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I' RECORDING REQUESTED BY 
~ . AND WHEN RECORDED MAIL TO: 

I 

2 1 
1 I Shelley von Brincken 

1 , i 14738 Wolf Road 
1 Grass Valley, Ca 95949 

1 

• I 
" I 
6 

7 

·'"~' dda .'.:ou~ty ~eccraer 
3regcr~: J. c;az 
?C.:t!rr-ent~ 20100019517 
- m1r:_aay :ugust l~ :v 1il at J;; .::.:.:c O•.< 
'"".ec ree:~2e JC CCF $~ :;u 
=aid_ S27~Jt~ CP 

SPACE ABOVE THIS LINE FOR RECORDER'S USE 
~~~~ ~~~~ 

9 UNITED STATES DISRlCT COURT 

EASTER.~ DISTRICT OF ~ALIFORl'flA .. ~~rf\ 
t·~ i n - L · 2 1 5 ~. \"A-W\ i.;r ' ) 
.,;a - "'\.f . I 

10 

11 

12 

14 

16 

18 

19 

20 

21 

22 

25 

26 

SHELLEY VON BRINCK.EN, 

PLAINTIFF, 
vs. 

MORTGAECLOSE.COM, LLC. 1855 
WEST KATELLA A VE , SUIT 2007 

ORANGE, CA 92867 

} 

~ 
) 
) 
) 
) 

l 
) 

EXCUTIVE TRUST SERVICES dba ETS ~ 
SERVICES, LLC, 2255 N. ONTARIO ST. ~ 
SUIT 400, BURBANK. CA 91504 ~ 

and DOES 1 -30; 

Defendants. 

) 
) 

~ 
) 

~ 
) 
) 
) 

~ 
) 

Case No.: 

NOTICE OF PE~'DENCY ACTION 

2e Notice is given that the above--entitled action was filed in the above-entitled court on 

I 
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I 
11 
I RECORDING REQUESTED BY 
• AND WHEN RECORDED MAIL TO: 

Shelley von Brincken 
3 14738 Wolf Road 

Grass Valley, Ca 95949 

OH!GKNAL 
FfteD 

CLERK U $. c:STRICT COURT , 
EASTERN.OISTRICTOF CAl.IFORNIA · 

llV ---.DE:;;:Pl.l:T.fv:-i::eu:Tl!:R;""K ---

____ SPACE ABOVE THIS LINE FOR RECORDER'S USE. ___ _ 

U~I1ED STATES DISRICT COL'RT 

EASTERN DISTRICT Ofi,\UF.OR:"JIA ,. ,,.. e:~ \ 
.. f\ ? , .., .. -r.!lAI\ r :l 
: - - . . - . ..; ::.\.;~·" ) 

11 

12 

17 

SHELLEY VON BRINCKEN, 

PLAINTIFF. 
YS. 

MORTGAECLOSE.COM, LLC. 1855 
WEST KA TELLA A VE . SUIT 200. 

1 ORA.NOE. CA 92867 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1 a EXCUTIVE TRUST SERVICES dba ETS ) 
SERVICES, LLC, 2255 N. ONTARIO ST, ~ 
SUIT 400, BllRB.fu""lI(. CA 91504 ) 19 

.:: 0 
and DOES 1 - 30; 

Defendants. 

26 

) 

~ 
) 
) 
) 
) 
) 
) 
) 
) 
.l 
) 
) 

Case ~o.: 

1'0TICE OF PENDE~CY ACTION 

2 g 1'otice is given that the above-entitled action was filed in the above-entitled cow1 on 

13-01436-mg    Doc 24-9    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit H to
 Priore Declaration    Pg 109 of 117



Case 2:10-cv-02153-JAM-KJN   Document 62-1   Filed 02/16/11   Page 78 of 85

li) 

lS 

20 

21 

22 

: I A ugU5l l L 20 I 0 l>y SHELLEY VO'\ BR IS CKE:-<. P!a :miff. againSI 

I: MORTGAECLOSE.COM. LLC. 1855 West Katclla Axe, Suite 200. Orange. Ca 

!' 
j 92867, EXCLTIVE TRl"ST SERVICES dba ETS SERVICES, LLC. 2255 :--;. Ontario 

St. Suite 400. Burbank. Ca 91504 

The at--tion affects title to specific real propeny or the right to possession of that specific 

real property in the complaint or cross-complaint or as the case may be in the action. 

The specific real property aflected by the action is located in the City of Grass Valley. 

County of Nevada. State of California and is described as follows: 

Lot Las sho\\Jl on Final Map no. 00-002 of The Wolf Filed in the Office ofthc 

County Recorder. Count) of~evada. State of California on '.\lay 6. 2008 in 

Book 8 of subdivisions. at page 178. 

Mure commonly known as: 714738 Wolf Road. Grass Valley. Ca. 95949 

,/ 

Dated: August J 1, 2010 ~--%;¥£~ 
Shelley von Brincken 

ACK.NOWLEDGME~T 

UNITED STATES DISRTICr COURT 
21 EASTE~1'i DIVSION OF CALIFOR..~IA 

28 
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I - r/' ,.b"./ •./ •.'. On r .I ;, 11 ~ I/,., before me. .'. ', . . ~ . a nolar} puhi ic. 
personally appeared 5l!. i,..lr:( /J4.I l}~~.'.·,f'c>./ whl) proved to me on the basis of 
satisfactory evidence to be the person(s) whose name is subscribed Lo the within instrument anJ 
acknowledge<l to me that she executed the same in her capacity on the instrument the person. or 
the entity upon behalf of which the person acted, executed the instrument. 

I certified un<lt:r penalty of perjury under the laws of the state of California that the forgoing is 
true and correct 

_ I [Signatw-e. printed name. and title of notary public or other 
officer administering oath] lSeal) 

'I 

l/ 

1 :! 

I 
15 11 

... 
~re 

li 

18 

l~ 

2;A) 

~ ... 

ffi ~ .. ~.;:. 

2~~ 

24 

;: 5 

2fi 

27 

iS 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "M" 
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RECORDING REQUESTED BY: 
Executive TNstee Services, LLC dba ETS Services, LLC 

AND WHEN RECORDED MAJL TO. 
GMAC MORTGAGE, LLC FKA 
GMAC MORTGAGE CORPORATION 
1100 VIRGINIA ORNE 
FORT WASHINGTON, PA 19034 

Forward Tax Statements to 
the addreH given above 

TS# GM-242742-C 
LOAN#-7759 

. TITLE ORDER# 33·80132897 

Nevada County RecUtde1 
Grego1y J. Diaz 
DocumentU 20100021600 
F1iday September 10 2010. al 01:35:13 PM 
Rec Fee:$20.00 
Paid: S20. 00 
Reco1ded B1:t::P 

SPAC~ ABOVE LINE FOR RECOROER"S \ISE 

INVESTOR#: 0000000000000 

TRUSTEE'S DEED UPON SALE 

APN 55..()60-68.000 TRANSFER TAX: $00.00 

"THIS TRANSACTION IS EXEMPT FROM THE REQUIREMENTS OF THE REVENUE ANO TAXATION CODE. SECTION 480.3· 
The Grantee Herein Wu The Foredosing Beneficiary. 
The Amount Of The Unpaid Debt was $235,204.06 
:he Amount Paid By The Grantee was $186,940.72 
Said Property Is In The City Of GRASS VALLEY. County of Nevada 

Executive Trustee Services, 1.LC dba ETS Services, LLC, as Trustee, (whereas so designated in the Deed of Trust 
hereunder 
more particularly described or as duty appointed Trustee) does hereby GRANT and CONVEY to 

FEDERAL NATIONAL MORTGAGE ASSOCIATION 

(herein called Grantee) but without covenant or warranty, expressed or implied, all right title and interest conveyed 
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Nevada, State of 
California, described as follows: 

SH exhibit "A" attached hemo and made • part hereof 

This conveyance is made in compliance with the tenns and proviSlons of the Deed of Trust executed by SHELLEY VON 
BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY as Trustor, dated 111<112009 t>f the 
Official Records in the office of the Recorder of Nevada, Catifomia under the autho;ty and powers vested in the Trustee 
designated in the Deed of Trust or as the duly appointed Trustee. default having occurred under the Deed of Trust 
pursuant to the Notice of Default and Election to Sell under the Deed ofTrust recorded on 112312009. instrument number 
2009-0001231.00 (or Book. Page) 
of Official records. Trustee having complied with alf applicable statutory requirements of the State of California and 
performed all duties required by the Deed of Trust mctuding sending a Notice of Default and Section to sen within ten days 
after its recording and a Notice of Sale at least tNenty days prior to the Sale Date by certified mail, postage pre.paid to 
each person entitled to notice in comphance wilh catifomia Civil Code 2924b 

[Page 1 of2J 
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20100021600 Page 2 

EXHIBIT"A" 

GM·242742·C 

THE LAND DESCRIBED HERE Jr-; IS SITI:ATED IN THE ST AT£ OF CALIFOR. ... IA, COU1'TY OF 
NEV ADA, UNINCORPORATED AREA, AlliD IS DESCRIBED AS FOL LO\\ S: 

LOT J, AS SHOWN UPON THE Fll'\AL MAP NO. 00-002, ''THE WOLF", AS FILED IN THE 
OFFICE OF THE RECORDER OF THE COUNTY OF NEVADA O~ MAY 6, 2008, I~ BOOK 8 OF 
SUBDJVISION MAPS, AT PAGE 178. 
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20100021600 Page 3 

TRUSTEE'S DEED UPON SALE 

Trustee's Deed 
T.S.# GM-242742-C 
Loan ti 759 
Tdle Order# 33-80132897 

All requirements per California Statutes regarding the maiti'.'lg, personal delivery and ::iublication of copies 
of NotiOe ct Default and Election to Sell under Deed of Trust and Notice of Tnistee's Sale. ar.d the posting 
of copies of Notice of Trustee's Sale have been complied with. Trustee. in compliance with said Notice of 
TrJStee's sale and in exercise of its powers under said Deed of Trust sold said real property r. public auction 
on 813112010. Grantee, oetng the highest brdder al said sale became the purchaser ~f said property 
for the amount bid. being $186,940.72. in lawful rnoney of the United States. 1'1 pro per, receipt there 
of is hereby acknowledged in fulVpartia! satisfaction of the debt secured by said Deed of Trust 

In witness thereof, Executive Trustee Services, LLC db• ETS Services, LLC. as Trustee. has this oay. caused i'.s 
name 
10 be hereunto affixed by its officer thereunto duly authorized by its corporation by-laws 

Date: 9/312010 

LLC 
Executive Trustee Services, LLldba ETS Services, 

State of Callfomla ) S.S. 
County of Los Angeles ) 
on 913/2010 before me, Silly Beltran Notary Public, personally appeared Kathleen Gowen who proved to me on !he 
basis of satisfactory evidence to be the person(s) whose neme(s) is/are subscribed to the within instrument and 
acknowledged to me lhal he/she/they executed the same in his/her/their authorized c:apacity(ies), and that by hisJherllheir 
slgnat\Jre(s) on the Instrument !he person(s), or the entity upon behalf of which the person( a) acted, executed the 
instrument. 

I certify under penalty of petjury under the laws of the State of California that the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

~-- ~;\.IL~ V21~[Seal) 
San ltran 

[Page2 of 2J 
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al 
USDC Eastern District of California Case No. 2:10-CV-02153 

SECOND AMENDED COMPLAINT 

EXHIBIT "N" 
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-- --- -------
--~,-·----·---- -·----------~~--------

Shelley Von Brinckcn 
14738 Wolf Road 
Grass Valley CA 95949 

RE: Account Number: 
Property Address 

Dear Shelley Von Brincken: 

-7759 
14738 WolfRoad 
Grass Valley CA 95949 

This is in response to your recent letter received in our offices on October 21, 20 I 0 in which you 
requested your mortgage Note and the identity of the owner of your loan. 

GMAC Mortgage disputes the claims made in your letter relating to our foreclosure process. We 
are committed to preserving the integrity of the foreclosure process and have taken all steps 
necessary to ensure that all applicable foreclosure requirements are being met. 

The requirements for enforcement of a mortgage loan agreement depend on state law and 
possession of an original note is not necessarily a requirement. Nevertheless, we are providing 
you a copy of the original Note as a courtesy (see enclosed). Failure to provide you with the 
original Note does not relinquish your responsibility for repayment of the debt or our rights to 
collect payment. 

The current owner of your loan is Fannie Mae, 3900 Wisconsin Avenue NW, Washington, DC 
20016-2892, phone number 1-800-732-6643. GMAC Mortgage; LLC is currently servicing your 
account, however, and all inquiries should be directed to our office. 

Please be aware failure to remit payments can have serious consequences including damage to 
your credit and possible foreclosure. We understand that no one enters into a loan agreement 
expecting to have difficulty making payments. Life changes and unexpected hardships can 
suddenly, and without warning, impact even those who are generally always prepared. We are 
committed to working with you to identify solutions and find innovative ways to address your 
particular situation. If you need assistance with your payments, please complete the financial 
analysis forms available on our website at www.gmacmortgage.com, to determine your eligibility 
for assistance. 

If you have any further questions, please contact Customer Care at 1-800-766-4622 between the 
hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am to 1 :00 pm CT on 
Saturday. 

Customer Care 
Loan Servicing 

Enclosure 
BD 

www.gmacmortgage.com 
3451 Hammond Ave 
Waterloo, IA 50702 
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 1 

 

 
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

 
SHELLEY VON BRINCKEN, 

 
Plaintiff, 

 
v. 

 
MORTGAGECLOSE.COM, INC.; 
CALIFORNIA LAND COMPANY OF 
NEVADA COUNTY; EXECUTIVE TRUSTEE 

SERVICES, dba ETS SERVICES, LLC; 
MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC.; GMAC MORTGAGE, 
INC.; and DOES 1-20, inclusive, 

 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

Case No. 2:10-CV-2153-JAM-KJN 
 
ORDER GRANTING DEFENDANTS’ 
MOTION TO DISMISS 
 

 

This matter comes before the Court on Defendants’ GMAC 

Mortgage, LLC, Executive Trustee Services, and Mortgage Electronic 

Registration Systems, Inc.’s (collectively “Defendants”) Motion to 

Dismiss (Doc. #65) Plaintiff Shelley Von Brincken’s (“Plaintiff”) 

Second Amended Complaint (“SAC”) (Doc. #62) for failure to state a 

claim pursuant to Federal Rules of Civil Procedure 12(b)(6).  

Plaintiff opposes the motion (Doc. #67).  Defendant 

Mortgageclose.com, Inc. joined in the Motion to Dismiss (Doc. #66).  

Plaintiff did not oppose the joinder, accordingly the Court will 
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consider Mortgageclose.com, Inc. as joined in the motion to dismiss 

with Defendants.  The motion was set for hearing on May 4, 2011, 

but ordered submitted on the briefs without oral argument.
1
  

 

I. FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiff borrowed $220,000.00 on January 14, 2009 from 

Mortgageclose.com, Inc.  On the same date she signed a deed of 

trust securing the properly located 14738 Wolf Rd., Grass Valley, 

California, as security for the loan.  Plaintiff subsequently 

defaulted on the loan, and a Notice of Default was recorded on 

April 27, 2011.  Thereafter, a Notice of Trustee’s Sale was 

recorded on July 28, 2010, and the property was sold and Trustee’s 

Deed Upon Sale recorded on September 3, 2010.  Prior to the Sale on 

August 11, 2010, Plaintiff filed a Notice of Pendency of Action 

(Doc. #3) and filed an unsuccessful motion for a Temporary 

Restraining Order (Doc. #9).  

 Plaintiff alleges that she is the victim of fraud, predatory 

lending, and an unlawful foreclosure.  Plaintiff was previously pro 

se, but acquired counsel, who filed the SAC.  The SAC alleges 

problems with the chain of title and the Deed of Trust.  Plaintiff 

further alleges that the purported lender/servicer failed, refused 

or neglected to work with her to avoid foreclosure.  Defendants 

contend that despite Plaintiffs slew of general allegations about 

the mortgage banking industry, Plaintiff fails to state a claim 

against Defendants.  

 

 
                                                 
1
 This motion was determined to be suitable for decision without 
oral argument.  E.D. Cal. L.R. 230(g).  
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II. OPINION 

A. Legal Standard 

A party may move to dismiss an action for failure to state a 

claim upon which relief can be granted pursuant to Federal Rules of 

Civil Procedure 12(b)(6).  In considering a motion to dismiss, the 

court must accept the allegations in the complaint as true and draw 

all reasonable inferences in favor of the plaintiff.  Scheuer v. 

Rhodes, 416 U.S. 232, 236 (1975), overruled on other grounds by 

Davis v. Scherer, 468 U.S. 183 (1984); Cruz v. Beto, 405 U.S. 319, 

322 (1972).  Assertions that are mere “legal conclusions,” however, 

are not entitled to the assumption of truth.  Ashcroft v. Iqbal, 

129 S. Ct. 1937, 1950 (2009), citing Bell Atl. Corp. v. Twombly, 

550 U.S. 544, 555 (2007).  To survive a motion to dismiss, a 

plaintiff needs to plead “enough facts to state a claim to relief 

that is plausible on its face.”  Twombly, 550 U.S. at 570.  

Dismissal is appropriate where the plaintiff fails to state a claim 

supportable by a cognizable legal theory.  Balistreri v. Pacifica 

Police Dep’t, 901 F.2d 696, 699 (9th Cir. 1990).  

Upon granting a motion to dismiss for failure to state a 

claim, the court has discretion to allow leave to amend the 

complaint pursuant to Federal Rules of Civil Procedure 15(a).  

“Absent prejudice, or a strong showing of any [other relevant] 

factor[], there exists a presumption under Rule 15(a) in favor of 

granting leave to amend.”  Eminence Capital, L.L.C. v. Aspeon, 

Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).  “Dismissal with 

prejudice and without leave to amend is not appropriate unless it 

is clear . . . that the complaint could not be saved by amendment.”  

Id. 
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Generally, the court may not consider material beyond the 

pleadings in ruling on a motion to dismiss for failure to state a 

claim.  There are two exceptions: when material is attached to the 

complaint or relied on by the complaint, or when the court takes 

judicial notice of matters of public record, provided the facts are 

not subject to reasonable dispute.  Sherman v. Stryker Corp., 2009 

WL 2241664 at *2 (C.D. Cal. Mar. 30, 2009) (internal citations 

omitted).  In this case, Plaintiff has attached Exhibits A-N (Doc. 

#62, Ex. 1) to the SAC.  Plaintiff relies on these documents in her 

Complaint (several of which are also public record as they are 

recorded documents), and Defendants do not object to the Court 

considering the attached documents.  Accordingly, the Court will 

consider documents A-N in ruling on the motion to dismiss.  

B. Claims for Relief 

 
1. Violation of the Home Ownership Equity Protection 

Act 

 

Plaintiff alleges that Defendants have violated the 

Homeownership Equity Protection Act (“HOEPA”), 15 U.S.C. § 1639.  

The SAC seeks rescission and damages under HOEPA.  The SAC lumps 

all the defendants together and does not specifically identify the 

defendant(s) to whom her allegations pertain.  Defendants argue 

that Plaintiff fails to state a claim for violation of HOEPA, 

because her claim is barred by the statute of limitations and the 

SAC does not sufficiently allege that her loan falls under HOEPA.  

However, Defendants only attack the portion of Plaintiff’s claim 

seeking damages, and not her claim for rescission.  

 HOEPA is an amendment to the Truth in Lending Act (“TILA”), 

and therefore is governed by the same remedial scheme and statutes 
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of limitations as TILA.  Hensley v. Bank of New York Mellon, 2010 

WL 5418862, *4 (E.D. Cal. Dec. 23, 2010); Wadhwa v. Aurora Loan 

Services, LLC, 2011 WL 1601593, *2 (E.D. Cal. April 27, 2011).  The 

statute of limitations for TILA damages claim is one year from the 

occurrence of a violation. 15 U.S.C. § 1640(e).  Under 15 U.S.C.  

§ 1635(f), TILA rescission claims shall expire three years after 

the date of consummation of the transaction, or upon sale of the 

property, whichever occurs first.  The limitations period runs from 

the date of consummation of the transaction.  Wadhwa, supra (citing 

King v. California, 784 F.2d 910, 915 (9th Cir. 1986).   

 
The doctrine of equitable tolling may, in the 
appropriate circumstance, suspend the limitation 
period until the borrower discovers or had reasonable 
opportunity to discover the fraud or nondisclosures 
that form the basis of the TILA action.  While the 
applicability of the equitable tolling doctrine often 
depends on matters outside the pleadings, dismissal 
may be appropriate when a plaintiff fails to allege 
facts suggesting that he did not have a reasonable 
opportunity to discover the violation. 

 

Wadwha, 2011 WL 1601593 at *2 (internal citations omitted). 

Here, the loan was issued on January 14, 2009, and Plaintiff 

filed her complaint on August 11, 2010, more than one year later. 

Plaintiff has included the cursory allegation throughout the SAC 

that she did not learn of any violations until November 2009, and 

thus any applicable statute of limitation should run from this 

date.  However, the SAC offers no factual support for Plaintiff’s 

allegation that she was unable to compare the allegedly improper 

disclosure in the loan documents with the required disclosures 

under HOEPA, nor does she explain why she could not have learned of 

the alleged violations within the statutory period.  See, e.g., 

Wadhwa, 2011 WL 1601593,at *2-3 (declining to apply equitable 
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tolling where plaintiffs did not allege why they could not compare 

disclosure forms or discover the violation during the statutory 

period). Accordingly, the statute of limitations for Plaintiff’s 

HOEPA damages claim has run, and the Court does not find from the 

SAC’s conclusory tolling allegation that equitable tolling applies. 

While Plaintiff’s HOEPA claim for rescission is timely, Plaintiff 

has failed to tender the full amount of the loan or alleged ability 

to tender. See e.g. Little v. Accent Conservatory and Sunroom 

Designs, 2011 WL 2215816, *3 (S.D. Cal. June 7, 2011). As when 

alleging a claim for rescission under TILA, plaintiffs must make an 

offer of complete tender before seeking rescission of the loan. Id.  

Additionally, Defendants argue that Plaintiff has not shown 

that HOEPA applies to her loan.  A loan is subject to HOEPA if the 

loan’s annual percentage rate at consummation exceeds by more than 

ten percent the applicable yield on treasury securities, or the 

total points and fees payable by the consumer at or before closing 

exceeds eight percent of the total loan amount or $400.00, 

whichever is greater.  15 U.S.C. § 1602(aa)(1)(3); 12 C.F.R.  

§226.32(a)(1).  A HOEPA claim that fails to allege facts showing 

that the plaintiff’s loan satisfies one of the tests cannot 

withstand a motion to dismiss.  Rendon v. Countrywide Home Loans, 

Inc., 2009 WL 3126400, *9 (E.D. Cal. 2009).  The SAC states that 

Plaintiff was required to pay excessive fees that exceeded ten 

percent of the amount financed.  Taking this allegation as true, as 

the Court is required, Plaintiff has sufficiently alleged that 

HOEPA may apply to her loan.  However, because her claim for 

damages is barred by the statute of limitations, and she has not 

sufficiently alleged tender so as to maintain her claim for 
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rescission, the HOEPA claim is dismissed in its entirety.  

 
2. Violation of the Real Estate Settlement Procedures 

Act 
 

Plaintiff alleges that Defendants violated the Real Estate 

Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2607, because 

Defendants “accepted charges for the rendering of real estate 

services which were in fact charges for other than services 

actually performed.”  SAC ¶71.  Defendants argue that the RESPA 

claim is barred by the one year statute of limitations and fails to 

state a claim.  

 
The primary ill that section 2607 is designed to 
remedy is the potential for unnecessarily high 
settlement charges caused by kickbacks, fee-splitting, 
and other practices that suppress price competition 
for settlement services.  This ill occurs, if at all, 
when the plaintiff pays for the tainted service, 
typically at the closing.  12 U.S.C. § 2614 provides 
that a section 2607 claim may be brought within 1 year 
from the date of the occurrence of the violation. 
Barring extenuating circumstances, the date of the 

occurrence of the violation is the date on which the 
loan closed. 
 

Solano v. America’s Servicing Company, 2011 WL 1669735, *3 (E.D.  

Cal. May 3, 2011) (internal citations omitted).  

In this case, Plaintiff’s loan was made on January 14, 2009. 

Thus, her current claim is barred by the statute of limitations.  

As discussed above, neither the SAC nor Plaintiff’s opposition 

brief discuss why she could not have discovered the alleged 

violation within the one-year statutory period.  Therefore, 

Plaintiff has not shown that equitable tolling applies to her 

claim.  Moreover, the claim itself is devoid of factual support for 

her conclusory allegation that Defendants violated RESPA, and is 

thus insufficient to state a claim against Defendants.  Because 
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Plaintiff lumps all Defendants together, it is unclear against whom 

she intends to bring the claim.  Defendants note in their reply 

brief that none of them were the original lenders on the loan, 

therefore none of them were involved at the time that the alleged 

violations occurred.  Accordingly, the RESPA claim is dismissed.  

3. Violation of the Truth in Lending Act 

Plaintiff alleges that Defendants violated TILA, 15 U.S.C. § 

1601, et seq., by failing to disclose certain charges in the 

finance charge shown on the TILA statement.  Plaintiff seeks 

rescission and alleges that the SAC serves as formal notice of her 

intent to rescind her loan under TILA.  Defendants assert that 

Plaintiff cannot state a claim for rescission under TILA, without 

first alleging that she can tender the amount due on the loan.  To 

the extent that Plaintiff seeks damages, Defendants argue damages 

are barred by the one year statute of limitations.  

 The statute of limitations for rescission under TILA is three 

years.  Accordingly, Plaintiff’s claim for rescission is timely. 

However, as discussed in the HOEPA claim, her claim for damages 

under TILA is barred, as the statute of limitations has run and she 

has not made sufficient allegations as to why equitable tolling 

should apply.  Further, Defendants are correct that Plaintiff must 

allege tender in order to bring her claim for rescission, and she 

has not done so.  (See, e.g., Rose v. American Home Mortg. 

Servicing, Inc., 2011 WL 2074938, at *2 (E.D. Cal. May 25, 2011).  

A tender must be one of full performance and must be unconditional 

to be valid.  Solano, 2011 WL 1669735, at *8.  Plaintiff’s 

allegation that she offered to tender in the letter of rescission 

(Ex. F. to the SAC), conditioned on receiving approximately 4 
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million dollars in damages from Defendants, is not sufficient.  

Accordingly, the claim for TILA rescission and damages is 

dismissed.  

4. Violation of the Fair Credit Reporting Act 

Plaintiff alleges that Defendants violated the Fair Credit 

Reporting Act (“FCRA”), 15 U.S.C. § 1681 by reporting negative 

information about Plaintiff to the major credit reporting agencies. 

Defendants argue that Plaintiff has not properly alleged a 

violation of the FRCA and therefore fails to state a claim against 

Defendants.   

 There is a private right of action for violations of section 

1681(S)(2()(b) of the FRCA.  Matracia v. JP Morgan Chase Bank, 2011 

WL 1833092, *3 (E.D. Cal. May 12, 2011).  However, to succeed on 

such a claim, a plaintiff must allege that she had a dispute with a 

credit reporting agency regarding the accuracy of an account, that 

the credit reporting agency notified the furnisher of the 

information, and that the furnisher failed to take the remedial 

measures outlined in the statute.  Id.  Here, Plaintiff fails to 

allege any of these facts.  Accordingly, the FRCA claim is 

dismissed.  

5. Fraudulent Misrepresentation 

Plaintiff alleges that Defendants fraudulently concealed and 

misrepresented information about her loan, before and after 

closing.  Defendants assert that Plaintiff’s allegations do not 

meet the heightened pleading standard for claims of fraud.  

Rule 9(b)’s heightened pleading standard applies to averments 

of fraud in all civil cases, regardless of whether or not fraud is 

an essential element of the claim.  Rule 9(b) proves that in 
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alleging fraud or mistake, a party must state with particularity 

the circumstances constituting fraud or mistake.  The required 

specificity includes the time, place and specific content of the 

false representations as well as the identities of the parties to 

the misrepresentations.  Further, in alleging fraud against 

multiple defendants, Rule 9(b) does not allow a complaint to merely 

lump multiple defendants together but requires plaintiff to 

differentiate her allegations when suing more than one defendant.” 

Solano, 2011 WL 1669735, *5-6 (internal citations omitted).  

As the SAC does not differentiate between the named 

defendants, and is not plead with the specificity required by Rule 

9(b), Plaintiff’s claim for fraudulent misrepresentation is 

dismissed.  

6. Breach of Fiduciary Duty 

Plaintiff alleges that Defendants breached their fiduciary 

duty by inducing Plaintiff to enter into a mortgage that was 

contrary to Plaintiff’s intentions and interests.  Defendants move 

to dismiss for failure to prove that a fiduciary relationship 

existed.  

To state a claim for breach of fiduciary duty, a plaintiff 

must allege: (1) the existence of a fiduciary relationship; (2) the 

breach of that relationship; and (3) damage proximately caused 

thereby.  Solano, supra, at *6.  As a general rule, a loan 

transaction is an at arms length transaction and there is no 

fiduciary relationship between the borrower and lender.  Further, 

loan servicers typically do not have a fiduciary relationship with 

borrowers.  Id.  The allegations in the SAC that Defendants 

breached their fiduciary duty are identical to allegations of 
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breach of fiduciary duty previously dismissed in Solano, 2011 WL 

1669735 at *6.  As the allegations in the SAC do not show that 

these defendants are indeed fiduciaries to Plaintiff, the claim for 

Breach of Fiduciary Duty is dismissed.  

7. Unjust Enrichment 

Plaintiff alleges that Defendants have been unjustly enriched 

by receiving fees and benefits from the loan transaction, at the 

expense of Plaintiff.  Defendants move to dismiss this claim, 

asserting that that Plaintiff cannot bring a claim for unjust 

enrichment, and has not shown any wrongful act by Defendants.  

Under California law, it is well settled that an action based upon 

an implied-in-fact contract or quasi-contract cannot lie where 

there exists between the parties a valid express contract covering 

the same subject matter.  Solano, 2011 WL 1669735 at *7.  Because 

the SAC alleges the existence of an express contract between the 

parties that governed the loan transaction, she cannot bring a 

claim for unjust enrichment based on an alleged implied contract 

covering the same loan transaction.  Accordingly, the claim for 

unjust enrichment is dismissed.  

8. Civil Conspiracy 

Plaintiff alleges that Defendants engaged in a conspiracy to 

further illegal acts in the course of the loan transaction. 

Defendants move to dismiss this claim, arguing that there is no 

independent claim for civil conspiracy under California law.  

Conspiracy is not a cause of action, but a legal doctrine that 

imposes liability on persons who, although not actually committing 

a tort themselves, share with the immediate tortfeasors a common 

plan or design in its perpetration.  Standing alone, a conspiracy 
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does no harm and engenders no tort liability.  It must be activated 

by the commission of an actual tort.  Further, to allege a civil 

conspiracy to defraud, a complaint must meet the particularity 

requirement of Rule 9(b).  Solano, supra at *10.  Accordingly, as 

Plaintiff does not set forth the basis for her claim of conspiracy, 

and as this Court is dismissing all other claims in the SAC upon 

which her conspiracy claim could possibly be based, the civil 

conspiracy claim is dismissed.  

9. Civil RICO Violations 

Plaintiff alleges that Defendants participate in a RICO 

conspiracy to defraud her.  Defendants move to dismiss this claim, 

arguing that it is not plead with particularity, Plaintiff has not 

plead any facts to support her allegation of a RICO conspiracy, and 

has not alleged that Defendants engaged in pattern of activities 

affecting interstate commerce.  To properly plead a RICO violation 

for civil damages, a plaintiff must show that defendants, through 

two or more acts constituting a pattern, participated in an 

activity affecting interstate commerce.  McAnelly v. PNC Mortgage, 

2011 WL 318575, *3 (E.D. Cal. Feb. 1, 2011).  As Plaintiff has 

raised only conclusory allegations without any factual support, and 

has failed to allege the essential elements of a RICO claim, her 

RICO conspiracy claim is dismissed.  

10. Quiet Title 

Plaintiff brings a claim to quiet title to the property, 

seeking full and clear title.  Defendants move to dismiss the claim 

because Plaintiff has not tendered the amount she owes.  “Under 

California law, it is well settled that a mortgagor cannot quiet 

his title against the mortgagee without paying the debt secured.” 
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Solano, 2011 WL 1669735 at *8.  Therefore, to maintain a quiet 

title claim a plaintiff is required to allege tender of the 

proceeds of the loan at the pleading stage.  A tender must be one 

of full performance and must be unconditional to be valid.  Id.  As 

previously discussed, Plaintiff has not sufficiently alleged 

tender.  Accordingly, the claim to quiet title is dismissed.  

11. Usury and Fraud 

Plaintiff alleges that Defendants have committed usury and fraud. 

Defendants move to dismiss, arguing that Plaintiff lumps all 

Defendants together, fails to plead with particularity and has not 

set forth the basis for her usury claim.  Under California law, the 

elements of a fraud claims are (1) misrepresentation; (2) knowledge 

of falsity; (3) intent to induce reliance; (4) justifiable 

reliance; and (5) resulting damage.  Solano, 2011 WL1669735 at *9. 

A claim for fraud in federal court must satisfy Rule 9(b)’s 

heightened pleading requirements.  Id.  The elements of a usury 

claim are (1) the transaction must be a loan or forbearance;  

(2) the interest to be paid must exceed the statutory maximum;  

(3) the loan an interest must be absolutely repayable by the 

borrower; and (4) the lender must have a willful intent to enter 

into a usurious transaction.  A loan that charges an interest rate 

greater than 10 percent per annum is usurious.  Id.  As Plaintiff 

has failed to plead her claim with the required particularity, and 

has not set forth any facts to support her claim for usury and 

fraud, the claim is dismissed. 

12. Wrongful Foreclosure 

Plaintiff alleges that Defendant wrongfully foreclosed on her 

property, because Defendants are not the beneficiaries of the 
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mortgage.  Defendants contend that Plaintiff must fully tender 

before she can challenge the foreclosure sale.  To state a wrongful 

foreclosure claim, a plaintiff must allege a credible tender of the 

amount of the secured debt.  Solano, supra, at *10.  As discussed 

above, tender must be one of full performance and must be 

unconditional to be valid.  Plaintiff makes no such unconditional 

tender in the SAC, accordingly, the motion to dismiss this claim is 

granted.  

13. Breach of Trust Instrument 

Lastly, Plaintiff brings a claim captioned “Breach of Trust 

Instrument” in which she alleges that the security instrument was 

breached.  Defendants move to dismiss alleging that Plaintiff’s 

claim is vague, and that plaintiff has not set facts showing 

wrongful acts or damages to support her claim.  Identical 

allegations were dismissed as conclusory, vague and insufficient to 

inform each defendant of its liability for breach of the security 

instrument in Matracia v. JP Morgan Chase Bank, 2011 WL 1833092, 

at*6 (E.D. Cal. May 12, 2011) (dismissing a complaint brought by 

Plaintiff’s counsel).  This Court likewise finds that Plaintiff has 

failed to state claim for breach of the security instrument, and 

the claim is dismissed. 

III. ORDER 

 Plaintiff has already amended her complaint twice and has yet 

to properly plead her claims. Thus it is clear that none of the 

claims can be saved by further amendment. Accordingly, all of the 

claims in the SAC are dismissed with prejudice. 

IT IS SO ORDERED. 

Dated: June 30, 2011   
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2:10-cv-02153-JAM-KJN Von Brincken v. Mortgageclose.com Inc. et al
John A. Mendez, presiding

Kendall J. Newman, referral
Date filed: 08/11/2010

Date terminated: 06/30/2011
Date of last filing: 06/30/2011

History

Doc.
No. Dates Description

Filed & Entered:  08/11/2010 CAED Receipt
Docket Text: RECEIPT number #CAE200028690 $350.00 by Shelley Von Brincken on 
8/11/2010. (Matson, R) 
Filed & Entered:  08/11/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [7] Civil New Case Documents for JAM, [6] Summons 
served on Shelley Von Brincken. (Duong, D) 
Filed & Entered:  08/11/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [8] Clerk's Notice of Docket Correction served on Shelley 
Von Brincken. (Matson, R) 

1

Filed & Entered:  08/11/2010 Complaint
Docket Text: COMPLAINT against All Defendants by Shelley Von Brincken. (Attachments: # 
(1) Civil Cover Sheet)(Duong, D) (Main Document 1 replaced on 8/11/2010) (Matson, R). 
(Attachment 1 replaced on 8/11/2010) (Matson, R). 

2

Filed & Entered:  08/11/2010
Terminated: 08/12/2010

Motion for Miscellaneous Relief

Docket Text: MOTION for RESTRAINING ORDER by Shelley Von Brincken. (Attachments: # 
(1) Memorandum)(Matson, R) (Main Document 2 replaced on 8/11/2010) (Matson, R). 
(Attachment 1 replaced on 8/11/2010) (Matson, R). 

3
Filed & Entered:  08/11/2010 Notice of Lis Pendens
Docket Text: NOTICE of PENDENCY OF ACTION by Shelley Von Brincken. (Matson, R) 
(Main Document 3 replaced on 8/11/2010) (Matson, R). 

4

Filed & Entered:  08/11/2010
Terminated: 08/12/2010

Motion for Preliminary Injunction

Docket Text: MOTION for TEMPORARY INJUNCTION by Shelley Von Brincken. (Duong, D) 
(Matson, R). (Main Document 4 replaced on 8/11/2010) (Matson, R). 

5
Filed & Entered:  08/11/2010 Notice - Other
Docket Text: NOTICE of TRO Checklist by Shelley Von Brincken re [2] MOTION for 
RESTRAINING ORDER. (Matson, R) (Main Document 5 replaced on 8/11/2010) (Matson, R). 

6 Filed & Entered:  08/11/2010 Summons
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Docket Text: SUMMONS ISSUED as to *Executive Trust Services, Mortgageclose.com Inc.* 
with answer to complaint due within *21* days. Attorney *Shelley Von Brincken* *14738 Wolf 
Road* *Grass Valley, CA 95949*. (Duong, D) 

7

Filed & Entered:  08/11/2010 Civil New Case Documents for JAM
Docket Text: CIVIL NEW CASE DOCUMENTS ISSUED; Initial Scheduling Conference set for 
2/17/2011 at 10:00 AM in Courtroom 25 (KJN) before Magistrate Judge Kendall J. Newman. 
(Attachments: # (1) Consent Form) (Duong, D) 

8

Filed & Entered:  08/11/2010 Clerk's Notice of Docket Correction
Docket Text: CLERK'S NOTICE of DOCKET CORRECTION: When the action was filed the 
Clerk's Office inadvertently wrote the case number as 2:10-cv-2153 JAM EFB (PS); the correct 
case number is 2:10-cv-2153 JAM KJN (PS). (Matson, R) 

9
Filed & Entered:  08/12/2010 Minute Order
Docket Text: MINUTE ORDER: TRO denied. (Pro Se plaintiff served via USPS) (Vine, H) 

10

Filed: 08/20/2010
Entered: 08/23/2010

Summons Returned Executed

Docket Text: SUMMONS RETURNED EXECUTED: Executive Trust Services served on 
8/12/2010. (Kaminski, H) 

11

Filed: 08/20/2010
Entered: 08/23/2010

Summons Returned Executed

Docket Text: SUMMONS RETURNED EXECUTED: Mortgageclose.com Inc. served on 
8/12/2010. (Kaminski, H) 

12

Filed: 09/01/2010
Entered: 09/02/2010

Amended Complaint

Docket Text: FIRST AMENDED COMPLAINT against all Defendants by Shelley Von Brincken. 
(Zignago, K.) 

13

Filed: 09/08/2010
Entered: 09/09/2010

Request for Entry of Default

Docket Text: REQUEST FOR ENTRY OF DEFAULT as to Executive Trust Services, and 
Mortgageclose.com Inc., by Shelley Von Brincken. (Kastilahn, A) 
Filed & Entered:  09/09/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [14] Clerk's Entry of Default served on Shelley Von 
Brincken. (Kastilahn, A) 

14
Filed & Entered:  09/09/2010 Clerk's Entry of Default
Docket Text: CLERK'S ENTRY OF DEFAULT as to *Executive Trust Services, and 
Mortgageclose.com Inc.* (Kastilahn, A) 

16

Filed: 09/13/2010
Entered: 09/14/2010

Summons Returned Executed

Docket Text: SUMMONS RETURNED EXECUTED: GMAC Mortgage, LLC served on 
9/2/2010. (Mena-Sanchez, L) 
Filed & Entered:  09/14/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [15] Summons served on Shelley Von Brincken. (Matson, R) 

15 Filed & Entered:  09/14/2010 Summons
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Docket Text: SUMMONS ISSUED as to *GMAC Mortgage, LLC* with answer to complaint due 
within *21* days. Attorney *Shelley von Bricken* *14738 Wolf Road* *Grass Valley, CA 
95949*. (Matson, R) 

17

Filed: 09/15/2010
Entered: 09/16/2010

Summons Returned Executed

Docket Text: SUMMONS RETURNED EXECUTED: Executive Trust Services served and 
Mortgageclose.com Inc. served on 9/8/2010.(Mena-Sanchez, L) 

18

Filed & Entered:  09/20/2010
Terminated: 09/20/2010

Findings and Recommendations (Motion)

Docket Text: [Disregard - Counsel to refile] MOTION to VACATE amending [14] Clerk's Entry 
of Default Notice of Motion and Motion for Relief from Default; Memo of Points and Authorities, 
Dec of Samuel G Broyles Jr. by Mortgageclose.com Inc.. Attorney Broyles, Samuel G added. 
Motion Hearing set for 11/4/2010 at 10:00 AM in Courtroom 25 (KJN) before Magistrate Judge 
Kendall J. Newman. (Broyles, Samuel) Modified on 9/20/2010 (Owen, K). 

19

Filed & Entered:  09/20/2010
Terminated: 11/04/2010

Motion to Vacate

Docket Text: MOTION for RELIEF from [14] Clerk's Entry of Default by Mortgageclose.com 
Inc. Motion Hearing set for 11/04/10 at 10:00 AM in Courtroom 25 (KJN) before Magistrate 
Judge Kendall J. Newman. (Attachments: # (1) Certificate of Service)(Broyles, Samuel) Modified 
on 11/2/2010 (Benson, A.). 

20

Filed & Entered:  09/23/2010
Terminated: 01/11/2011

Motion to Dismiss

Docket Text: MOTION to DISMISS by GMAC Mortgage, LLC. Attorney Barilovits, Philip 
added. Motion Hearing set for 11/17/2010 at 09:30 AM in Courtroom 6 (JAM) before Judge John 
A. Mendez. (Attachments: # (1) Proposed Order)(Barilovits, Philip) 

21

Filed & Entered:  09/23/2010 Request for Judicial Notice
Docket Text: REQUEST for JUDICIAL NOTICE by GMAC Mortgage, LLC in re [20] Motion to 
Dismiss,. (Attachments: # (1) Exhibit A - Deed of Trust, # (2) Exhibit B - Notice of Default, # (3) 
Exhibit C - Notice of Trustee's Sale, # (4) Exhibit D - Trustee's Deed Upon Sale)(Barilovits, 
Philip) 
Filed & Entered:  09/24/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [22] Minute Order served on Shelley Von Brincken. 
(Streeter, J) 

22

Filed & Entered:  09/24/2010 Minute Order
Docket Text: MINUTE ORDER (TEXT ONLY) by Relief CRD Judy Streeter for Judge John A. 
Mendez on 09/24/2010: The Court is in receipt of Defendant's Motion to Dismiss [20]. The 
Motion, as filed, is defective. Defendant is directED to comply with local rule 302(c)(21) and 230
(a) and re-notice the motion for one of the following law and motion dates before Magistrate 
Judge Kendall J. Newman: 11/4/2010 or 11/18/2010 at 10:00 a.m. in courtroom #25. 
Accordingly, the 11/17/2010 hearing date before Judge John A. Mendez is VACATED. (Streeter, 
J) 

23 Filed & Entered:  09/29/2010 Notice - Other
Docket Text: AMENDED NOTICE of MOTION re [20] Motion to Dismiss by GMAC Mortgage, 
LLC. Motion Hearing reset for 11/18/10 at 10:00 AM before Kendall J. Newman in Courtroom 
25. (Barilovits, Philip) Modified on 10/1/2010 (Owen, K). 
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24

Filed: 10/21/2010
Entered: 10/22/2010

Reply to Response to Motion

Docket Text: REPLY by Shelley Von Brincken to RESPONSE to [20] MOTION to DISMISS. 
(Williams, D) 
Filed & Entered:  10/27/2010 Service by Mail
Docket Text: SERVICE BY MAIL: Minute Order [25] served on Shelley Von Brincken. (Schultz, 
C) 

25

Filed & Entered:  10/27/2010 Minute Order
Docket Text: MINUTE ORDER issued by Courtroom Deputy C. Schultz for Magistrate Judge 
Kendall J. Newman on 10/27/2010 ORDERING that the hearing on Defendant's Motion to 
Dismiss [20] set for 11/18/2010 is VACATED and RESET for 12/2/2010 at 10:00 AM in 
Courtroom 25 before Magistrate Judge Kendall J. Newman. (Schultz, C) 

26

Filed & Entered:  10/29/2010 Application
Docket Text: APPLICATION for Telephonic Appearance by Mortgageclose.com Inc. re [19] 
Motion for Relief from Clerk's Entry of Default. (Attachments: # (1) Proposed Order)(Broyles, 
Samuel) Modified on 11/2/2010 (Benson, A.). 

27
Filed & Entered:  10/29/2010 Proposed Order
Docket Text: PROPOSED ORDER re [26] Application for Telephonic Appearance by 
Mortgageclose.com Inc.. (Broyles, Samuel) Modified on 11/2/2010 (Benson, A.). 

28
Filed & Entered:  10/29/2010 Declaration
Docket Text: AMENDED CERTIFICATE OF SERVICE [26] Application. (Broyles, Samuel) 
Modified on 11/2/2010 (Benson, A.). 

29
Filed & Entered:  10/29/2010 Declaration
Docket Text: AMENDED CERTIFICATE OF SERVICE re [27] Proposed Order . (Broyles, 
Samuel) Modified on 11/2/2010 (Benson, A.). 

30

Filed & Entered:  11/01/2010
Terminated: 01/11/2011

Motion to Set Aside

Docket Text: MOTION to SET ASIDE [14] Clerk's Entry of Default by Executive Trust Services. 
Attorney Barilovits, Philip added. (Barilovits, Philip) Modified on 11/2/2010 (Benson, A.). 

31
Filed & Entered:  11/01/2010 Declaration
Docket Text: DECLARATION of Philip Barilovits in support of [30] Motion to Set Aside [14] 
Clerk's Entry of Default. (Attachments: # (1) Exhibit A)(Barilovits, Philip) 

32
Filed & Entered:  11/01/2010 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Executive Trust Services re [30] Motion to Set 
Aside. (Barilovits, Philip) Modified on 11/2/2010 (Benson, A.). 
Filed & Entered:  11/02/2010 Service by Mail
Docket Text: SERVICE BY MAIL: Minute Order [33] served on Shelley Von Brincken. (Schultz, 
C) 
Filed & Entered:  11/02/2010 Service by Mail
Docket Text: SERVICE BY MAIL: [34] Order served on Shelley Von Brincken. (Zignago, K.) 

33 Filed & Entered:  11/02/2010 Minute Order
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Docket Text: MINUTE ORDER issued by Courtroom Deputy C. Schultz for Magistrate Judge 
Kendall J. Newman on 11/2/2010 ORDERING that the hearing on Defendant's Motion to Dismiss 
[20] set for 12/2/2010 is VACATED and RESET for 12/9/2010 at 10:00 AM in Courtroom 25 
before Magistrate Judge Kendall J. Newman.(Schultz, C) 

34

Filed & Entered:  11/02/2010 Order
Docket Text: ORDER signed by Magistrate Judge Kendall J. Newman on 11/1/2010 GRANTING 
application for telephonic appearance on its [19] motion for relief from the clerk's entry of default 
on 11/4/2010. (Zignago, K.) 

35

Filed & Entered:  11/03/2010 Notice - Other
Docket Text: NOTICE OF WITHDRAWAL of opposition to request for relief from default by 
Shelley Von Brincken. Attorney Burgess, Holly S. added. (Burgess, Holly) (Main Document [35] 
replaced on 11/3/2010) (Schultz, C). Modified on 11/4/2010 (Reader, L). 

36
Filed & Entered:  11/03/2010 Notice - Other
Docket Text: NOTICE Substitution of Attorneys by Shelley Von Brincken. (Burgess, Holly) 

37

Filed & Entered:  11/04/2010 Motion Hearing
Docket Text: MINUTES for MOTION HEARING held before Magistrate Judge Kendall J. 
Newman on 11/4/2010. Ms. Burgess advised the court she is appearing as retained counsel on 
behalf of Shelley Von Brincken. After hearing from the parties, and in light of plaintiff's notice of 
withdrawal of opposition [35] to defendant MotgageClose.com, Inc.'s motion to set aside the 
clerk's entry of default [19], the Court ORDERED that the clerk's entry of default [14] is SET 
ASIDE as to defendant MotgageClose.com, Inc. On or before 11/18/2010, plaintiff's counsel shall 
file a stipulation and proposed order granting plaintiff leave to file a second amended complaint 
and the attached proposed second amended complaint, or a brief statement regarding why such a 
stipulation could not be reached or an amended pleading filed. To the extent possible, the parties 
shall also file on or before 11/18/2010, a brief status report addressing how the parties intend to 
proceed in this matter, which may be used to assist the court in scheduling dates in this case. 
Plaintiff's Counsel, Holly Burgess, present by telephone. Defendant's Counsel, Samuel Broyles 
Jr., present by telephone. Court Reporter/E.C.R.O.: CD. (Text Only) (Schultz, C) 

38

Filed & Entered:  11/05/2010 Order
Docket Text: ORDER signed by Magistrate Judge Kendall J. Newman on 11/4/2010 ORDERING 
This matter shall is REFERRED the US District Judge assigned to this action. All dates pending 
before the undersigned, including the hearings on the [20] pending motion to dismiss and [30] 
motion for relief from entry of default presently set for hearing on 12/9/2010, before the 
undersigned, are VACATED and shall be RE-NOTICED for hearing before the US District Judge 
assigned to this action on an available date before the District Judge; and Henceforth the caption 
on documents filed in this action shall be 2:10-cv-02153 JAM KJN. (Reader, L) 

39

Filed & Entered:  11/12/2010 Notice to Reschedule Hearing on Motion
Docket Text: NOTICE to RESCHEDULE HEARING on as to [20] Motion to Dismiss. Hearing 
RESET for 01/26/11 at 09:30 AM in Courtroom 6 (JAM) before Judge John A. Mendez. 
(Barilovits, Philip) Modified on 11/12/2010 (Benson, A.). 

40

Filed & Entered:  11/12/2010 Notice to Reschedule Hearing on Motion
Docket Text: NOTICE to RESCHEDULE HEARING on [30] Motion to Set Aside [14] Clerk's 
Entry of Default : Motion Hearing set for 1/26/2011 at 09:30 AM in Courtroom 6 (JAM) before 
Judge John A. Mendez. (Barilovits, Philip) 

41 Filed & Entered:  11/18/2010 Status Report
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Docket Text: STATUS REPORT by Shelley Von Brincken. (Burgess, Holly) 

42

Filed & Entered:  11/22/2010
Terminated: 01/11/2011

Motion to Withdraw as Attorney

Docket Text: MOTION to WITHDRAW as ATTORNEY by Samuel G. Broyles, Jr., Esq. and 
Kathleen Hateley, Esq. for Mortgageclose.com Inc. Motion Hearing set for 1/26/2011 at 09:30 
AM in Courtroom 6 (JAM) before Judge John A. Mendez. (Attachments: # (1) Proposed Order)
(Broyles, Samuel) 

43

Filed & Entered:  11/22/2010 Proposed Order
Docket Text: PROPOSED ORDER on motion to withdraw as attorneys of record re [42] 
MOTION to WITHDRAW as ATTORNEY by Samuel G. Broyles, Jr., Esq. and Kathleen 
Hateley, Esq. (Broyles, Samuel) Modified on 11/23/2010 (Duong, D). 

44
Filed & Entered:  11/30/2010 Notice - Other
Docket Text: NOTICE OF REMOVAL by Shelley Von Brincken. (Burgess, Holly) 

45
Filed & Entered:  11/30/2010 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken. (Burgess, Holly) 

46
Filed & Entered:  12/02/2010 Stipulation
Docket Text: STIPULATION and Proposed Order by Shelley Von Brincken. (Burgess, Holly) 

47

Filed & Entered:  12/06/2010 Stipulation and Order
Docket Text: STIPULATION and ORDER signed by Judge John A. Mendez on 12/3/2010 [46] 
ORDERING that the foregoing Stipulation for leave to file a Second Amended Complaint by 
Plaintiff be deemed effective as a Court Order. (Reader, L) 

48
Filed & Entered:  01/06/2011 Notice - Other
Docket Text: NOTICE of Change of Address by Shelley Von Brincken. (Burgess, Holly) 

49
Filed & Entered:  01/06/2011 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken [48] Notice of Change of 
Address. (Burgess, Holly) Modified on 1/7/2011 (Duong, D). 
Filed & Entered:  01/11/2011 Service by Mail
Docket Text: SERVICE BY MAIL: [50] Certified copy of Remand Order mailed to Nevada 
County Superior Court. (Carlos, K) 

50

Filed & Entered:  01/11/2011 Order
Docket Text: REMAND ORDER signed by Judge John A. Mendez on 1/10/11 ORDERING the 
Unlawful Detainer [44] REMANDED to Nevada County Superior Court (C 10-229). Copy of 
remand order sent to other court. (Carlos, K) 

51
Filed & Entered:  01/12/2011 Notice - Other
Docket Text: CLERK'S NOTICE: this case was closed in error and is now reopened. Order [50] 
remanded the unlawful detainer [44] ONLY to the Nevada County Superior Court. (Carlos, K) 

53
Filed & Entered:  01/20/2011 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [7] Civil New Case 
Documents for JAM. (Burgess, Holly) 

54 Filed & Entered:  01/24/2011 Minute Order
Docket Text: MINUTE ORDER: The hearing on the motion(s) now calendared for January 26, 
2011 are ordered submitted without appearance and without argument pursuant to Local Rule 230 
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(g).If the Court subsequently concludes that oral argument is necessary, a hearing will be set and 
the parties notified accordingly. (TEXT ENTRY ONLY)(Vine, H) 

55

Filed & Entered:  01/24/2011 Declaration
Docket Text: PROOF OF SERVICE re [42] MOTION to WITHDRAW as ATTORNEY by 
Samuel G. Broyles, Jr., Esq. and Kathleen Hateley, Esq.. (Broyles, Samuel) Modified on 
1/25/2011 (Kaminski, H). 

56

Filed & Entered:  01/25/2011 Minute Order
Docket Text: MINUTE ORDER: The Court has reviewed the Motion to Withdraw as Attorneys 
of Record, (Doc. 42), by Samuel G. Broyles, Jr. and Kathleen Hateley, attorneys of record for 
defendant Mortgageclose.com, Inc. The motion is DENIED. A corporation must be represented 
by counsel. See CE Resources, Inc. v. Magellan Group, LLC, 2009 WL 3367489 (E.D. Cal. Oct. 
14, 2009). The denial is without prejudice for re-filing at such time when substitute counsel is 
retained for Mortgageclose.com, Inc. IT IS SO ORDERED. (TEXT ENTRY ONLY) (Vine, H) 

57

Filed & Entered:  02/08/2011 Minute Order
Docket Text: MINUTE ORDER: In light of the parties stipulation and order (Doc. 47) allowing 
Plaintiff leave to file a Second Amended Complaint, the pending motion to dismiss (Doc. 20) and 
motion to set aside entry of default (Doc. 30) are MOOT. The entry of default (Doc. 14) is 
deemed set aside. IT IS SO ORDERED. (TEXT ENTRY ONLY) (Vine, H) 

58
Filed & Entered:  02/10/2011 Status Report
Docket Text: STATUS REPORT by Mortgageclose.com Inc.. (Broyles, Samuel) 

59
Filed & Entered:  02/10/2011 Status Report
Docket Text: STATUS REPORT by Shelley Von Brincken. (Burgess, Holly) 

60
Filed & Entered:  02/10/2011 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [59] Status Report. 
(Burgess, Holly) 

61
Filed & Entered:  02/15/2011 Minute Order
Docket Text: MINUTE ORDER: Order requiring joint status report. (Vine, H) 

62

Filed & Entered:  02/16/2011 Amended Complaint
Docket Text: SECOND AMENDED COMPLAINT against Executive Trust Services, GMAC 
Mortgage, LLC, Mortgageclose.com Inc. by Shelley Von Brincken. (Attachments: # (1) Exhibit, 
# (2) Certificate of Service)(Burgess, Holly) 
Filed & Entered:  02/17/2011 Add and Terminate Parties
Docket Text: PARTY UPDATE: California Land Company of Nevada County and Mortgage 
Electronic Information Systems, Inc., added per [62] Second Amended Complaint. (Benson, A.) 

63

Filed & Entered:  02/17/2011 Summons
Docket Text: SUMMONS ISSUED as to *California Land Company of Nevada County, 
Mortgage Electronic Information Systems, Inc.,* with answer to complaint due within *21* days. 
Attorney *Holly S. Burgess* *Law Offices of Holly S. Burgess* *680 Auburn Folsom Road, Ste. 
109* *Auburn, CA 95603*. (Benson, A.) 

64

Filed & Entered:  03/03/2011 Clerk's Notice of Docket Correction
Docket Text: CLERK'S NOTICE re [50] Order, Case Remanded served on plaintiff Shelley Von 
Brincken, 14738 Wolf Rd., Grass Valley, CA 95949 at the request of Nevada Superior court. 
(TEXT ONLY ENTRY)(Waggoner, D) 
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65

Filed & Entered:  03/07/2011
Terminated: 06/30/2011

Motion to Dismiss

Docket Text: MOTION to DISMISS by Executive Trust Services, GMAC Mortgage, LLC. 
Motion Hearing set for 5/4/2011 at 09:30 AM in Courtroom 6 (JAM) before Judge John A. 
Mendez. (Barilovits, Philip) 

66
Filed & Entered:  03/07/2011 Joinder
Docket Text: JOINDER by Mortgageclose.com Inc. in re [65] MOTION to DISMISS filed by 
Executive Trust Services, GMAC Mortgage, LLC. (Broyles, Samuel) 

67
Filed & Entered:  04/20/2011 Opposition to Motion
Docket Text: OPPOSITION by Shelley Von Brincken to [65] MOTION to DISMISS. (Burgess, 
Holly) 

68
Filed & Entered:  04/21/2011 Certificate of Service
Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [67] Opposition to 
Motion. (Burgess, Holly) 

69

Filed & Entered:  04/27/2011 Request
Docket Text: REQUEST for Telephonic Appearance by Executive Trust Services, GMAC 
Mortgage, LLC, Mortgage Electronic Information Systems, Inc., re [65] MOTION to DISMISS 
filed by Executive Trust Services, GMAC Mortgage, LLC. Attorney Barilovits, Philip added. 
(Barilovits, Philip) 

70

Filed & Entered:  04/28/2011 Reply
Docket Text: REPLY by Executive Trust Services, GMAC Mortgage, LLC, Mortgage Electronic 
Information Systems, Inc., to RESPONSE to [67] Opposition to Motion. (Barilovits, Philip) 
Modified on 5/2/2011 (Zignago, K.). 

71
Filed & Entered:  04/28/2011 Notice - Other
Docket Text: NOTICE of Intent to submit on filed paperwork by Mortgageclose.com Inc. re [65] 
MOTION to DISMISS. (Broyles, Samuel) 

72

Filed & Entered:  04/28/2011 Request
Docket Text: REQUEST for Telephonic Appearance at GMAC's etc [65] Motion to Dismiss 
Second Amended Complaint by Mortgageclose.com Inc.. (Broyles, Samuel) Modified on 
5/2/2011 (Zignago, K.). 

73

Filed & Entered:  04/28/2011 Minute Order
Docket Text: MINUTE ORDER: The hearing on the motion(s) now calendared for May 4, 2011 
are ordered submitted without appearance and without argument pursuant to Local Rule 230 (g).If 
the Court subsequently concludes that oral argument is necessary, a hearing will be set and the 
parties notified accordingly. (TEXT ENTRY ONLY) (Vine, H) 

74

Filed & Entered:  06/30/2011 Order
Docket Text: ORDER signed by Judge John A. Mendez on 6/30/11 ORDERING that all of the 
claims in the Second Amended Complaint are dismissed with prejudice. CASE CLOSED. 
(Becknal, R) 

75
Filed & Entered:  06/30/2011 Judgment
Docket Text: JUDGMENT dated *6/30/11* pursuant to order signed by Judge John A. Mendez 
on 6/30/11. (Becknal, R)
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PACER Service Center 
Transaction Receipt 

01/19/2016 10:53:28
PACER 
Login: mf1354:2923879:3945828 Client 
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73304-
0000019-14078 

Description: History/Documents Search 
Criteria: 

2:10-cv-02153-
JAM-KJN 

Billable 
Pages: 6 Cost: 0.60 
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John Von Brincken 
Shelley Von Brincken 
14738 Wolf Road 
Grass Valley, California 95949 
530-268-8777 

Without an Attorney in Pro Persona 

FILED 
JUN Z 5 2012 

CLERK, U.S. DISTRICT COURT 
EAStERN DISTRICT OF CALIFORNIA 
BY "-l..,ft 
~---~T.~=pu~N~CL~ER~K~~~-

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

SHELLEY VON BRINCKEN, ) Case No.: 
Plaintiff, ) 

) 2! 1 2 - G.V - 1 6 8 9 GEB CKD P 
vs. ) 

) 
GMAC MORTGAGE, MORTGAGE ) COMPLAINT FOR VIOLATIONS OF 

ELECTRONIC REGISTRATION SYSTEM, ) THE FAIR DEBT COLLECTIONS ACT 

INC, FEDERAL NATIONAL MORTGAGE ) UNDER 15 U.S.C. §1692 

ASSOCIATION, THE LAW OFFICES OF ) 
PITE DUNCAN, LLP., ) 

) 
Defendants. ) 

JURISDICTION AND VENUE 

L This is an action for damages for violation of the provisions of the Fair Debt Collection 

Practices Act, 15 U.S.C. § 1692 et seq. The jurisdiction of this court is invoked under 15 U.S.C. 

§ 1692k (d) and 28 U.S.C. §§ 1331, 1337. 

23 2. The plaintiff in this action is an individual who resides at 14738 Wolf Road, Grass 

24 Valley, California 95949 and who is a citizen of the United States and resident of the State of 

2 5 California. 

26 3. Defendants GMAC MORTGAGE, MORTGAGE ELECTRONIC REGISTRATION 

27 
SYSTEM, INC, FEDERAL NATIONAL MORTGAGE ASSOCIATION, and THE LAW 

28 

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692 

1 
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1 OFFICES OF PITE DUNCAN, LLP., business in the State of California, have substantial 

2 
contacts with the State of California, particularly as relates to the actions and omissions that gave 

3 

4 
rise to the claims asserted in this complaint, so that it is proper for this court to exercise 

5 jurisdiction over these defendants. This defendant may be served with process by serving GMAC 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MORTGAGE, herein after as "GMAC"; MORTGAGE ELECTRONIC REGISTRATION 

SYSTEM, INC., herein after as "MERS"; FEDERAL NATIONAL MORTGAGE 

ASSOCIATION, herein after as "FNMA"; THE LAW OFFICES OF PITE DUNCAN, LLP., 

herein after "PITE" and are located at the following address(s), 1100 VIRGINIA DRIVE, FOR 

WASHINGTON, PA 19034 (GMAC); 3300 S.W. 34™ AVENUE, SUITE 101, OCALA, FL. 

34474 (MERS); 3900 WISCONSIN A VE., WASHINGTON, DC 20016 (FNMA); 4375 

JUTLAND DRIVE, SUITE 200, SAN DIEGO, CA. 92117 (PITE). 

4. As more fully explained below, the action involves a debt relating to real property that 

was made in City of Grass Valley, State of California and is to be performed there. The 

complaint further alleges that Defendant .. PITE'', who violated the Act by wanton disregard for 

settlement offers before and after tender. Actions of this Defendant were intentional and willfully 

and caused intentionally to delayed the Plaintiff from settling the debt properly; and allowing 

other third parties to create new debts from the old and forcibly attempting to collect. 

5. 

6. 

CLAIM FOR RELIEF 

Plaintiff is a "consumer" within the meaning of 15 U.S.C. § 1692a (3). 

Defendant(s) are a "debt collector" within the meaning of 15 U.S.C. § 1692a (6). 

7. On January 6, 2012 Trustee for the Plaintiff, wrote to defendant(s) (GMAC) and (FNMA) 

whereby requesting an offer in compromise and a request to enter into a composition agreement 

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692 

2 
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1 

2 
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14 
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19 
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22 

23 

24 

25 

26 

27 

28 

regarding a debt related to real property of Plaintiff to which has now gone dormant and 

unaddressed marked as Exhibit "I". 

8. On April 5, 2012 Plaintiff notified Defendants and additionally requested estoppel and 

authorization to negotiate the debt attached as Exhibit "2". 

9. On or about April 9th Plaintiff notified the Defendant( s) regarding security of payment fo 

the debt. Defendant(s) have compromised further communication with plaintiff. The letter is 

attached to this complaint and incorporated by reference in it as Exhibit "3." 

10. The following day on April 10, 2012, Defendants responded to the communication sent 

the previous day increasing the amount of the debt owed as a Non-Refundable deposit for the 

Defendant to even communicate or negotiate settlement with Plaintiff which is unconscionable 

and overreaching, further, unreasonable. Affixed hereto as Exhibit "4" 

11. On April 10, 2012, plaintiff received a correspondence from defendant stating that 

defendant demanded payment of a specified debt allegedly owing to defendant "FNMA" in 

essence is a violation of28 U.S.C. §1692ft7) the same day as above. 

12. On October 18, 2010, defendant (PITE) initially contacted plaintiff in connection with a 

debt owed to (FNMA) which violates 28 U.S.C. §1692g. During this initial contact, defendant 

did not supply plaintiff with the information required by 15 U.S.C. § 1692g. 

13. Plaintiff has paid the debt by administrative setoff prior to levy of property connected to 

the monetary obligation "consumer debt". See Exhibit "5" attached and incorporated hereto for 

convenience of the parties. 

14. More than Ninety (90) days have passed since this initial communication. 

15. Defendant( s) have not, as of yet, supplied plaintiff with a written notice containing the 

information required by 15 U.S.C. § 1692g. 

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692 

3 
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1 16. Defendant's violations of this statute have caused plaintiff to suffer actual damages in the 

2 
amount of$440,000.00 ... 

3 

17. Plaintiff also claims additional damages in the amount of$10,000.00 times three one fine 
4 

5 per party. 

6 PRAYER 

7 Plaintiff demands judgment against defendant as follows: 

8 
A. Actual damages in the sum of$440,000.00, together with interest. 

9 

B. Additional damages in the sum of$40,000.00. 
10 

11 c. Costs of this action and attorney's fees. 

12 D. Any other relief that may be just. 

c~~ 
13 

Date: 6/25/2012 
14 

15 14738 WolfRoad 

16 
Grass Valley, California 95949 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692 
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1 VERIFICATION 

2 
I, SHELLEY C VON BRINCKEN, am the plaintiff in the above-entitled action. I have read 

3 

the foregoing complaint and know the contents thereof The same is true of my own knowledge, 
4 

5 except as to those matters which are therein stated on information and belief: and, as to those 

6 matters, I believe it to be true. 

7 I declare under penalty of perjury under the laws of the State of California that the foregoing 

c:::·~-
14738 WolfRoad 
Grass Valley, California 95949 

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692 
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[EXHIBIT] No. 1 
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ACQUis4troNS & SETTLEMBNT INI ... TIVE, LLC 

From: HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC 
P.O. BOX 330-279 
BROOKLYN, NY l 1233 
347-413-8193 

To: GMAC MORTGAGE, LLC 
1100 VIRGINIA DRIVE 
FORT WASHINGTON, PA. 19034 

Re: Offer to Compromise aad Eater into Composition Aareemeat 

Loan No.: 759 

Property Address: 14738 WOLF ROAD, GRASS VALLEY. CA. 9:5949 

Dear Lender/Servicer: 

Date: 1/6/2012 

In the interests ofbringing the case of a defaulted mortgage obligation to a speedy and just conclusion. I 
have been authorized to administrate all financial atfairs for the borrower as they relate to real property of 
SHELLEY VON BRJNCKEN and further to make a proposed settlement offer to your company to settle and satisfy 
the account for closure. Please, coosult with your officers, directors, investors, assigns that Borrower wishes to give 
a settlement offer of full consideration to any party deemed to prove appropriate. Please do not hesitate to oontact 
my office with your response within fourteen (14) days from receipt of this letter. 

HDPC ACQUJSITTONS & SE1TLEMENT INITIATIVE, .LLC is a creditor of SHELLEY VON 
BRINCKBN in the amount of $220,000.00 by reason of a certain assignment between the parties delivered to the 
Borrower. 

Because Borrowers have represented that they are insolvent and unable to pay in full this amount and debts 
due to other creditors, HDPC ACQUISITIONS & SETTLEMENT INITTATIVE. LLC offers to accept a reasonable 
percent of the above-mentioned indebtedness in full settlement and satisfaction of the indebtedness. provided that 
this offer is expressly conditioned upon the agreement being entered into with GMAC MO:RTGAGE. ILC dealing 
with a certain mortgage loan comprising one hundred percent of the totaJ amount of debt owed by debtor. 

This offer shall remain open until February 5111 2012. the dale specified below for aceeptance of this offer, 
to permit SHELLEY VON BRINCKBN to obtain similar agreemenm trom other creditors and to make the payment 
stated within this offer. The Borrower may accept this offer by making the specified payment to HDPC 
ACQUISITTONS & SETTLEMENT INmATIVE. LLC and providing proof of acceptaDce of this settlement by 
other creditors at a meeting with HDPC ACQUISmONS & SETTLEMENT INmATIVE. LLC and GMAC 
MORTGAGE. LLC olblo MORTGAGECLOSE.COM, INC. and CALIFORNIA LAND TITLE COMPANY OF 
NV COUNTY to be held at the company's discretion. 

This letter is in good faith effort to resolve the dispute privately without litigation. 

As administrator for the borrower SHELLEY VON BRINCK.EN, I urge yw to take this proposal of intent 
to make a settlement offer to satisfy any obligations or liabilities the borrower may have to your Company for a 
ledgering account; in the spirit in which it is offered. 

l will look forward to yout affirmative response. 

Dennis J Luelbig Jr •• Agent for Borrowers 
Duly AuthOl'iad Administrator 
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[EXHIBIT] No. 2 
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Mail Traekiag No.: 711812t0 tllG 4251 J89J 

Rf:QIJ!ST fQR MORJGA!fE LOAN EST()ff'EL AND AUTHORIZATION 

Fmu: HDPC ACQUISITIONS & SETTLEMENT INITIATIVE. LLC 
olblo SH£LU:V VON BRINCKEN 
P.O. BOX JJ0279 
BROOKLYN, NY ll2JJ 

To: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. INC. 
olblo FEDERAL NATIONAL MORTGAGE ASSOCIATION 
ll5S NORTH ONTARIO STREET. SUITE 400 
8VR8AN~CA. 915&t 

RE: Loatt Namber:.,.,!9 

Seared Property AddRSS: 14131 WOLF ROAD, GRASS VALLEY, CA. 95949 

Benvwer"sSocial Senrity NUf~7 

April 5, 2011 

Please let this serve as a lhrmal written request pursuan1 to California Codes of Civil Procedure Section 760.0...'>0. for 
an esk>ppef leuer setting fonh the payoff and reinstatement amount for the unpaid ~ipal balaru;e ( im:ludmg late 
fees. t.,'harges, and ot:ber miscellaneous interest due:'. and the per diem flle t0r the above--referenced mortgage 
loan. Please forward the estoppel fetter by mail or teieracsimile to dte following address and or fa.~ number: 

HDPC ACQUISITIONS&:. SEITLEMENT INITIATIVE. Ltc. 
AGENT DENNIS HUELBIG for Borrowers 

P.O. POX 330279 
BROOKLYN. NY 11233 

3474B-&193 
321-445-5422 

We aJso audK1rize the lender to discuss an~: aspect of this loan with any employee or agtmt of me above-referenced 
ride company, including. bur not limited to: 

Thank )'OU for your prompt attention to this maner. 

iiot>CA'cQt1i1t-1ijw & sEmEMENr m111A 11vE. ttc 
AGENT OENltl:S HUELBIG 

Cc: HOPC BANK & TRUST CO .. 219 Thomas S. Boyland St .. Suite JR. Broold)'n. NY 11211 

Cc: FEDERAL NATIONAL MORTGAGE ASSOCIATION~ 3900 WISCONSIN AVE. NW WASHINGTON. OC 
20016 

Acct, Ref:: 201 l-AQ-90000014 

Mail Tracki91 No.: 70101290 0000 G!I J893 

1 
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[EXHIBIT] No. 3 
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A 9 IVE.· LLC 
BDPC ACQOISf'TIONS & SETTLEMENT INITIAT ' 

. . . roceeding against your firm. Time is of 
We urge you to take Notice as to the foregoing authority m: ic th to proceed with the appropriate 

the essences aod resolution is imperative or ~e ~ill have no o~ebor c ~d:" :gn reement betWeeD the (Borrower} 
Federal and Local State agencies to enforce its rights under a na l . 
and Agent. Trustee and Attorney-in-Fact. Please govern yourselves attordmgly. 

PRESENTMENT 

Be it known. that the person signing below, a duly empowered Agent and Attorney-in-fact for the Borrowe:s fiscal 
responsibilities. a third party and not a party to the matter, at the request of SHELLEY VON BRINK.EN, did present 
on January 4, 2012 by U.S. Mail No. 7010 0290 0002 5531 4874 attached with a request as: to an Offer to 
Compromise and Settlement addressed to: 

GMAC MORTGAGE, LLC 
GMAC MORTGAGE CORPORATION 

1100 VIRGINIA DRIVE 
FORT WASHINGTON, PA. 19034 

Hereinafter referred to as "Borrower" requesting to offer settlement or in the alternative a reasonable stipulation. the 
time limit having elapsed for acceptance thereof and providing validation and information, this was refused upon 
multiple attempts and diligent effort. 

PROTEST 

Whereupon, the Authorized Agent below, for the purposes and reason of Dishonor and Non-Response does publicly 
and solemnly certify the dishonor as against all parties it may concern for liability equivalent to the face value of the 
instrument and the claim of debt, and all costs. damages and interest incurred, or hereafter incurred. by reason of 
non-perfonnance thereof and stipulaf! tberein. 

NOTICE 

The undersigned Agent certifies that on the __ day of , 2012, this Notice of Dishonor was sent to the 
Debt Collector by depositing said document in the United States Mail, Certified MaiJ No. 7010 0290 0000 4251 
4074 with Return Receipt Requested. 

TESTIMONY 

Jn testimony of the above, l have hereunto signed my name and attached the Company's official seal of 
incorporation as a duly authorized representative for Borrower. 

Kindly acknowledge receipt on the duplicate copy hereof for our record. 

By: 
~--7""".....,_.-l-"llrt--~ 

HDPC ACQUl~!TIO &:\.S SlEITLEMENT lNITIA TIVE, LLC 
AGENT DENNIS'HIJELBJG 
P.O. Box 330-279 "~-/ 
Brooklyn, NY 11233 
888-2:54-.6987 Office 
321445-:5422 Fax 
Enclosures: 

Cc: HDPC BANK&: TRUST CO., 219 Thomas S. Boyland St, Suite 3R. Broold}n, NY 11233 

Acct. Ref.: 2011-AQ-90000014 

{Seal} 

SVB2011-9000001C 
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BDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC 

Mail Tracking No.: Ill 1111111111111111 
70100290000042514074 

From: HDPC ACQUISITIONS & SETTLEMENT INlTlATtvE, LLC 
P.O. BOX 33()..279 
BROOKLYN, NY l 1233 
347-413-8193 

To: FEDERAL NATIONAL MORTGAGE ASSOCIATION k!nla (FNMA) 
3900 WISCONSIN AVE 
NW WASHINGTON, DC. 20016 

RE: NOTICE OF DISHONOR. AND NON-ACCEPTANCE 

Sirs, 

April 19, 2012 

PLEASE TAKE NOTICE that an International Bill of Exchange for settlement and set-.off of a "Note" a valid 
debt instrument drawn on the U.S. Treasury Account No. 617 at the Federal Reserve Bank Cleveland 
Branch on SHELLEY VON BRINCKEN of 14738 WOLF RD. GRASS VALLEY, CA. to pay $220,000.00 on 
4110/2012, to FEDERAL NATIONAL MORTGAGE ASSOCIATION of3900 WISCONSIN A VE., NW 
WASHINGTON, DC. 20016 were presented by SHELLEY VON BRINCK.EN who is the present holder of said 
account at the U.S. Treasury/ Federal Reserve Cleveland Branch to (FNMA) for acceptance of credit issued by the 
SHELLEY VON BR.INCKEN on April 10, 2012. FNMA refused to accept the draft; therefore. the undersigned 
looks to you for payment, including all interest for non-acceptance of the aforementioned presentment and tender by 
acquisition by federal AcquJsition Regulation. 

The International Bill of Exchange is legal tender as a national bank note, or note of a National Banking 
Association. by legal and or statutory definition (UCC 4-IOS; 12 C.f.R. §§ 229.2; 210.2, 12 U.S.C. §1813). issued 
under Authority oftbe United States Code 31 U.S.C. §392, 5103, which originally defines this as a statutory legal 
tender obligation of THE UNITED STA TES, and is issued in accordance with 31 U.S.C. 3 l 23 and reJevant 
determinations by the 731'd Congress Session (48 Stat. 113) June S, 1933 which establishes and provide for its 
issuance as "Public Policy"' in remedy for discharge of equity interest recovery on that portion of the public debt to 
its Principals, and Sureties bearing Obligations of the UNITED ST ATES. 

The National Debt is defined as "morJgaaes on the we.a/th and income qfthe peo/ile o(a cgyntzy'' 
~lopedia Britannica. 1959.)0n Dooember23, 1913, Congress had passed "An Acttoprovideforthe 
establishment of Federal Reserve banks, to furnish an elastic currency, to afford a means of rediscounting 
commercial paper, to establish a more effective supervision of the hanking in the United States, and for other 
purposes. The act is commonly known as ''The Federal Reserve Act" the purposes of enactment was to authorize 
"bypothecation"' of obligations including "United States bonds or other securities which Federal Reserve Banks are 
authorized to hold" under Section l4(a): 12 U.S.C.; Ch.6, 38 Stat. 251 Sect l4(a) which proves that pledging of 
negotiable instruments to colJateralize a brokers margin loan is known as re-hypothecation; ultimately the 
hypothecation theory consequently creates and equitable risk to the actual owner mentioned herein. 

As it appears, Agent fur the Borrowers states herein (Lender/Servicer) has wantonly has refused to accept 
(Client) offer as legal tender and has willfully refused and continues to refuse to honor the remedy available under 
Public Law and clearly found upon the following provisions and amendments; 12 U.S.C. 411; 18 U.S.C. 8; 12 
U.S.C. Ch. 6, 38 Stat25l Sec.J4(a); 3 l U.S.C. 5118, 3123 with rights protected under the 14• Amendment of the 
United States Constitution., by the U.S. Supreme Court in The Unilw}SlattM v. R11SSell. (13 Wall, 623, 627) 
&,11Flmanv. Relimtce Ins. Csz .. 371 U.S. 132, 136, 137 (1962). The UnitedStates v, Hooe. 3 Cranch {U.S.) 73 
(1805). and in conformity with the U.S. Supreme Court 79 U.S. 287 (1970), J 72 U.S. 48 (1898), and as confirmed at 
307 U.S. 247 (1939). 

SV82011-!>0000014 
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[EXHIBIT] No. 4 

13-01436-mg    Doc 24-12    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit K to
 Priore Declaration    Pg 14 of 19



Case 2:12-cv-01689-GEB-CKD   Document 1   Filed 06/25/12   Page 14 of 18• • PITE 
DUNCAN 

UP April 10, 2012 
$lnli:a W. Plte CMl'l!'Jll'A 
Jolm I>. Duma ~A ........ ,...... 
CAllDiUTiWA 
Dtvid & McAllbter 
AZICAIHT/OM,IPWA 
Lnnll ......... 
~ 

Of 
• CA 

Re: Fannie Mae vs. Shelley Von Brinck.en 
CueNo.: • 
Loan No.: 182 
Property: olfRd., Grus Valley, CA 95949 
Our File No.: 000723-006286 

Dear:Shelley Von Brincken. 

This letter isinrespoose to your recent inquiry regarding the possible repurchase of the above 
referenced property from our client, Fannie Mae. This letter outlines the procedures and 
requbements necessary to complete a repurchue of the above property. Please note that this letter 
does not constitute a waiver of any rights Fmmie Mae may have against you or the property. nor does 
this letter guarantee that you will be approved for a repurchase. 

Ifyouareunabletomeeteachrequirement listed below, you will be unable to repurchase this 
property and should not continue your attempt to do so. Failure to conform to each of the tenns 
listed below will result in the immediate rejection of any propo51$1 to repurchase the above property. 

The first step in the payoff process is for you to provide written proof of an ability to 
complete the repurchase of this property based on the estimated repurchase amount shown aithe end 
of this letter. This written proof must be in the form of a ~cation" letter or loan 
commitment from a recognized lending institution. If this will be a cash transaction, then some type 
of verification of funds totaling the estimated repurchase amount must be provided. This 
documentation must be delivered within five (S) days of the date of this letter or your request to 
repurchase the property will be denied. After receipt of acceptable documentation, Fannie Mae will 
review the case to deteimine, ai its sole discretion, if a repurobase of lhis property is acceptable. 

If a repurchase is approved by Fannie Mae, the second step is to provide a 100/0 NON­
REFUNDABLE deposit in certified funds to Pite Duncan,. LLP, COlmSel to Fannie Mae in the above 
referenced action. The l 0% non-refundable deposit must be delivered to Pite ~ LLP, to the 
attention of the undersigned. within five (5) days of their request. This deposit will be applied to the 
repurchase amount if the transaction is completed. If·you are unable to complete the repurchase 
within thirty {30) days &om the date of the official repurchase quote, the deposit will not be returned 
under any rummt!!t!pq; and an eviction will be completed as SQ9D as pogble. 

• • a c.. . After the 10% non-n:fimdable deposit is delivered to Pite Duncan, LLP, an official 
DnW a.._.. repurchase quote will be prepared and furwarded to your attention. This quote will provide the total 
QI<'-' amount necessary to repwcbue the property. Paymait in certified fimds must be delivered to the 
~200 eviction law fum. to the attention of the underiigned. within thirty (30) days from the issuance date 
~·&:!~392117.mJl of the official repurchase quote. Complete repurcllase proceeds must be paid in certified funds and 
-~-- are to be made payable to Pite Duncan. LLP. Any extensions on this time ftame will be at the 
i.~. am. tm4 discretion of Famlie Mae. 
11111Diego,CA92171-0llH 

~om..s.D Failure to sign and reium this agreement to the Pite Duncan. LLP. to the attention of the 
~ ~~:f.!:1 undersigned attorney. within five (5) days after receipt will result in the denial of your repurchase 
f'as!(6lt)S90-lllS request, 

AtlllrllC)'ll liceascd to pnctil:c in Atem, Arimna, Cldiiimia. Hawaii 
Idaho.~ .Ne. Yodl:, 0ng<aa. TG!C8S, Uld and Washingtoo 

S.""-t0f'1*it~-tt~fllltflmll!p~ 
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If all conditions are timely met and the remaining repurchase amount due is delivered to the 
undersigned attorney in certified funds within the required time~ a Quitclaim Deed, and only 
a Quitclaim Deed, will be prepared and forwarded to Fannie Mae for signature. If you are obtaining any 
typeoffinudngaspartofthilllbaybaeltagreement,informyoarleBderapfronttbatFannieMaewill 
execute this Quitclaim Deed. tnmlferring i'CI interest in the property baek to the former mortgagor, 
without warranties of uy kind. At no time will Fannie Mae agree to any eserow agreement or sales 
contract regarding the repurddseof thepropeny,ancl no otherdocummtl will lte signed or pro"rided 
by Fannie Mae. If you submit the required llY• non-refndable deposit bat cannot obtam finueing 
based on these terms, you will not be able to reparehaH the property ud your deposit will not be 
refueled. 

The figures quoted do not include the amounts due on any junior liens on your property which may 
have been extinguished by the foreclosure. The amount owed on any such liens may be due and payable in 
addition to the amount shown below. You should eomultyour attomeyto determine your liability as to any 
such debts. The official payoff quote is non-negotiable and is only valid for as long as the given time ftame 
to complete the payoff. Any extensions after that date are at the sole diseretion of Fannie Mae. 

Do not contact Fannie Mae directly regarding the repurchase of this property. Fannie Mae is 
represented by Legal Counsel in this matter; any cmrespondence or communication should be directed to 
the undersigned. 

Estimated Repurchase Amount: $ 254,338.21 
(Including l 0-.4 non-mfnndab1e deJ>osit amount} 

10-A non-refundabie deposit amo\Ult: · $ 25,433.82 

Written proof of your abilit, to complete a payoff' on the eetima:ted amount above is due to the 
undersigned attorney within five (S) days from the date of this letter. If you fail to show SDCh proof within 
the said five (5) days. your request to repurehase the property will be denied. 

The above Estimated Repurchase Amount is an estimated amount. This figure may not include all 
fees and costs. or other charges. aaociated with this loan. The exact payoff may be higher than the figure 
shown. Do not assume that the amount you will have to bOJ.mw will be the exact amount shown above. 
Fannie Mae isnotrespo:osal>le for scheduling a closing date fort.be proposed~ of the property and 
for paying the closing~ both of wbieh will be your responsibility. · 

Pite Duncan. LLP 

12981692.wpd 
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G-8 U;..,;Fonns TBZ 

liHl::CHV:t iJATE COU1'TY & STATE OFTRANSACTTON 

4110/2012 IBVADA. CALIFORNIA 

PARTY OF THE flRST PART PARTY OF THE SECOND PART 

SHELLEY VON HRTNCKEN FEDERAL NATIONAL MORTGAGE ASSOCTATTON 

14738 WOLF RD 3900W1SCONSIN AVEl\'UE 

GRASS VALLEY, CA. 95949 NW WASHINGTON, DC, 20016 

This contract is dated this l 1 day of April, 2012. and is between. SHE! J ,EY C VON BR.lNCKh"N, hereafter lmm;.'ll as '"Party of the 
First Part", and FEDERAL NATIONAL MORTGAGE ASSOCIATION, 3900 \\lISCONSIN AVENUE, NW \\>'i\.SJ-HNGTON. DC 
20016 hereafter known a!' "Party of the Second Pare. 

The Parties named herein rese1ve all rights to the Course of Common Law·, without prejudice, and come together, this date, in this two 
party contractual relationship to transfer connlete, absolute ownership and control, in allodium, over the following descr~ bed property. 

Proptrty Description. 

First Party secures payment acquired from said US Treasury Bond ~617 account known and identified actually a:> Routing No. 
004 t 0000 i 4 (Cleveland), Account No. ~617; acquired and derived from Social Security Number -1837 and all assets 
withheld on behalf of the borrower SHE~ON BRlNCKEN. First Party tcndcri,; payment as a basis reduction under Internal 
Revenue Code relevant §§108(b)(5); 1017; l 221; 1273-1275(a)(1); 1082(a)(2); l081(b) Treasury Regulation J.f(lt7-JT and residual 
cnxHts to satisfy and cancel the obligation dci;crfucd herein by way uf adnir istrativc sett-off. Payment sr.tisfies all claims Second 
Party may have to the following pr~: 

l . {Legal Descriptions); 
2. Letter of Credit: 
3. Attached Promissory Note; 
4. Original issue Discount Credit; 

5) MONcY ORDER 
6) IRS FORM 1099A 

IRS fORM 1040V 
8) IRS FOLvf 56 

The Party of the First Part warrants that rhey l1avc full and absolute ownership rights, and right of c-0ntrol of the of said described 
property and that the property is free ofliens and encumbrances by this unconditional Property Bill of Exchange-Contract and 
Agreement. 

The Party of the Second Part agrees and offo:·s to release the aforementioned property upon satisfaction by payment of t,•nclosed 
Money Order, 1Q99A. Form 56 Appoiotmcnl of Fiduciary; Fonn i040V; Er::dosed Cover Letter to the Depa.rtment ofTreasury and 
abovcmentioned col lateral and whereby releases all Beneficiai Interests. of undetermined value, in exchange for the acquisition of all 
absolute release and control at-law, of the alMve, described propt."rty, \\'itl:. the condition that it is free from liens and cm.·umbrances by 
consent under Internat Revenue Code ~!082'8)(2) and l08l(b). 

Th<~ Party of!be Fin>t Part accepts for value the tender otrer at-law of the above €rade on Pany of the Second Parts condition, 
warranting that the liens and or encumbrani.:es have been extinguished on completion of this tmnsaction provided to the Party of the 
Second Part by the Party of the First .Part. 

The Party of the First Part now delivers, by 1:11s instrument have legally tendered pa)ment by Money Order, to the above described 
Party of the Second Part, and the Party of the Second Part acknowledges :·cccipl of tender by Party of the .First Part on behalf of the 
Borrower herein, in addition releases all units of beneficial interest ofundetennined value in exchange from the Party of the First Part 
for the absolute ownership and control at·law, of the above described property. 

This Bill ofExchange!Contad and Agreemc~1t serves as a public notice to all, that the Parties named herein are fimctioning by the 
Courst: of Common Law by exercising full and complete rights of absolu:e o\vnership and c-0ntrol over property exchanged. All rights 
are reserved to the Course \lf Common urw, none are v1?aived without prejudice. 

1. CONVEYANCE. for valuable consideration. receipt of which is acknowledged by Seller, Seller sells and conveys to Buyer the 
Property Sold, to have and to hold the Property sold to Buyer and the heirs, executors, administrators 1nd a.'>Bign1' of Buyer 
forever, and Seller and the heirs. executors, administrators and assigns of Seller \''3t'rant to defend the sak of the Property Sold 
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unw Huver anct the heirs. exccu;.on;. a<1mm1str-.ttors amt as1mms ot auver. a~amst an and \!Verv oerson whomscevcr iaw1uuv 
claiming or to claim. 

2. WARRANTY BY SEr,LER. Seller \\'a1Tants that (1) Seller has title to the Property Sold, or has the right to posse>is and convey 
title, (2) the Property Sold is free ofaU lie11s. and (3.> has no defects and is in good workable, usable COtldition except: 

3. JNSURAi'."CE Al.'ii)' RiSK OF LOSS. A~ soon as Seiier conveys po~scssion to Buyer by delivery, freight, or m11ii. i.he risk of 
loss and duty for insurance protection shall pass to Buyer. Until that tl:o.e Seller shall assume risk of loss and mafata!n .fire, theft. 
and casuaity insunmee on the .Prop....""'rty S::tld. 

Signed thisL{'day of APRYL, 2012 

----· , (First) 
All rights Reserved to the cmw;e- of 
Common Law, Without 'P<'cjudice. 

.__,:;;~," K~'"';,_'~,<=~~'' 

si-lf.::rrtY'"YO~ BRI:\CTCE~ 

State of California 
Country oflinitcd States of America 

Signed this __ dayof ____ , 2012 

_ (Second) 
All rights Reserved to the course of 
Common Law, Without Prcjudk~ . 

By: F':.DERAL NATIONAL MORT<JAGE /'.SSOCIAT10N 
Offici;r 

Smreof~-· ~~~~~ 
Country of United States of America 

Then pe1·sonally appeared before me 
On this day of , 2012, 
FEDERAL NATIONAL MORTGAGE ASSOCIATION, as Lender, 
Known to be the person who &cknowledp.cd 
The tbregoing document as a .free acts and det"d. 

Notary Public Commission Expires 
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

SHELLEY VON BRINCKEN,

Plaintiff,       No.  2:12-cv-01689 GEB CKD PS
vs.

GMAC MORTGAGE, et al.,

Defendants. ORDER
                                                                      /

Plaintiff filed the above-entitled action.  The matter was referred to a United

States Magistrate Judge pursuant to Local Rule 302(c).

On January 25, 2013, the magistrate judge filed findings and recommendations

herein which were served on plaintiff and which contained notice to plaintiff that any objections

to the findings and recommendations were to be filed within fourteen days.  Plaintiff has not filed

objections to the findings and recommendations.

The court has reviewed the file and finds the findings and recommendations to be

supported by the record and by the magistrate judge's analysis.  Accordingly, IT IS HEREBY

ORDERED that:     

1.  The findings and recommendations filed January 25, 2013 are adopted in full; 

2.  The motion to dismiss (dkt. 8) is granted; 

/////

1
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3.  All defendants are dismissed from this action; and

4.  This action is closed.

Dated:  February 20, 2013

                                   
GARLAND E. BURRELL, JR.
Senior United States District Judge

2
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

SHELLEY VON BRINCKEN,

Plaintiff,       No.  2:12-cv-01689-GEB-CKD PS

vs.

GMAC MORTGAGE, MORTGAGE 
ELECTRONIC REGISTRATION SYSTEM,
INC., FEDERAL NATIONAL MORTGAGE 
ASSOCIATION, THE LAW OFFICES OF PITE 
DUNCAN, LLP.,

ORDER &
FINDINGS AND RECOMMENDATIONS

Defendants. 
                                                                   /

This action arises from a residential mortgage loan obtained by plaintiff on

January 14, 2009 for property located in Grass Valley, CA.  Plaintiff proceeds pro se in this

action, which was referred to the undersigned by E.D. Cal. L.R. 302(c)(21), pursuant to 28

U.S.C. § 636(b)(1).  Pending before the undersigned are two motions to dismiss filed by

defendants Pite Duncan LLP (“Pite Duncan”) (dkt. 8), Mortgage Electronic Registration System,

Inc. (“MERS”)(dkt. 18) and GMAC Mortgage (“GMAC”)(dkt. 18).  Also before the undersigned

is GMAC’s Letter Brief Re: Bankruptcy Stay requesting that the entire action be stayed.  Dkt. 23.

Pite Duncan’s motion to dismiss (dkt. 8) was originally noticed for hearing on

September 26, 2012 and subsequently reset by the court for hearing on October 17, 2012.  Dkts.

1
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8, 11.  When plaintiff failed to file an opposition, the motion was submitted on the record

without oral argument.  Dkt. 12.  Subsequently, plaintiff filed a belated opposition to the motion

on October 10, 2012 (“first opposition”).  Dkt. 13.  Defendant GMAC filed a Notice of

Bankruptcy and Effect of Automatic Stay on October 23, 2012.  Dkt. 16.  Nevertheless, GMAC

and defendant MERS moved to join in Pite Duncan’s motion to dismiss (dkt. 17) and also filed

their own motion to dismiss on October 26, 2012 (dkt. 18).  Plaintiff filed a belated opposition to

GMAC and MERS’ motions on November 21, 2012 (“second opposition”).   Dkt. 24.  All1

motions remained submitted on the record.

Upon consideration of the briefs in support of and in opposition to the motions to

dismiss, and also upon considering GMAC’s notice of bankruptcy, the court now FINDS AS

FOLLOWS:

BACKGROUND

The background facts are taken from the complaint as well as from Pite Duncan’s

motion to dismiss and the exhibits attached thereto.   See Dkt. 8.  On January 14, 2009, plaintiff2

executed a promissory note in the amount of $220,000.00 (“the loan”), which was secured by a

deed of trust encumbering real property located at 14738 Wolf Rd., Grass Valley, CA 95949

(“the property”).  Dkt. 8-3 at 3-4.  Defendant GMAC was the lender and servicer of the loan and

MERS was the beneficiary who held the right to take any action required of the lender.  Dkt. 1 at

7; Dkt. 8-3.  Subsequently, plaintiff defaulted on the loan (dkt. 8-3 at 21) and the property was

foreclosed-upon and sold to FNMA at a trustee’s sale on August 31, 2010 (dkt. 8-3 at 24,27).  On

October 18, 2010, Pite Duncan (counsel for FNMA), filed an unlawful detainer action against

plaintiff in Nevada County Court.  Dkt. 8-4 at 2.  Thereafter, the parties stipulated that while

FNMA was entitled to possession of the property, plaintiff could remain there as an occupant

Though styled as a  Motion to Stop Sale of Home, the court construes this as an1

opposition to MERS and GMAC’s motion to dismiss.  Dkt. 24. 

Plaintiff does not object to any of the exhibits or background facts.2

2
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until April 8, 2012.  Dkt. 8-4 at 17.  But plaintiff did not vacate the property and instead filed

Chapter 7 and Chapter 13 Bankruptcy Petitions — both of which have been dismissed (see

Register of Actions, Bkrtcy. E.D. Cal., Nos. 12-29795, 12-32776) — along with the instant

litigation (dkt. 1). 

The complaint, filed on June 25, 2012, alleges violations of the Fair Debt

Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692 et seq., against four defendants.  Dkt. 1. 

The motions to dismiss claim that plaintiff has failed to show: (1) that defendants are debt

collectors within the meaning of the FDCPA, and (2) that defendants engaged in debt collection

activity.  Dkts. 8, 18.

With respect to GMAC’s bankruptcy proceedings, GMAC takes the position that

despite having filed and joined in motions to dismiss the complaint, those motions cannot be

resolved at this time on account of the automatic stay to which GMAC is subject.  Dkt. 23 at 1.

GMAC further contends that this entire action should be stayed pending resolution of its

bankruptcy petition and that it will provide the court with “regular, quarterly updates regarding

the status of its bankruptcy case.”  Dkt. 23 at 1.  None of the parties have filed a reply to

GMAC’s position.   

DISCUSSION

Although GMAC provides no explanation for the inconsistency in its position of

filing and joining in motions to dismiss on a claim that it does not believe can be presently

prosecuted, the court need not resolve this inconsistency.  The bases upon which Pite Duncan

moves to dismiss the complaint apply equally to all defendants, including GMAC, MERS and

FNMA (who has not appeared in this action).  This is true because all defendants stand in a

position of liability identical to that of Pite Duncan, and resolution of plaintiff’s claims can be

made by considering the complaint on its face regardless of which defendants move to dismiss. 

See Silverton v. Dep’t of Treasury, 644 F.2d 1341, 1345 (9th Cir. 1981)(“A District Court may

properly on its own motion dismiss an action as to defendants who have not moved to dismiss

3
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where such defendants are in a position similar to that of moving defendants or where claims

against such defendants are integrally related.”), Columbia Steel Fabricators, Inc. v. Ahlstrom

Recovery, 44 F.3d 800, 802 (9th Cir. 1995) (citing to Silverton and upholding sua sponte

summary judgment based on res judicata in favor of non-appearing party), Abagninin v.

AMVAC Chemical Corp., 545 F.3d 733, 742-43 (9th Cir. 2008) (dismissing with prejudice non-

served defendants who were in a similar position to other defendants and where plaintiff could

not allege essential elements of the action applicable to all defendants), McFadden v. Deutsche

Bank Nat. Trust Co., 2012 WL 2839810, at *1 (E.D. Cal. 2012) (dismissing non-appearing

defendant whose liability was not different from that of appearing defendants). 

In considering a motion to dismiss for failure to state a claim upon which relief

can be granted, the court must accept as true the allegations of the complaint in question,

Erickson v. Pardus, 551 U.S.  89, 94 (2007), and construe the pleading in the light most favorable

to the plaintiff, see Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).  

In order to avoid dismissal for failure to state a claim a complaint must contain

more than "naked assertions," "labels and conclusions" or "a formulaic recitation of the elements

of a cause of action."  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-57 (2007).  In other

words, "[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory

statements do not suffice."  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Furthermore, a claim

upon which the court can grant relief has facial plausibility.  Twombly, 550 U.S. at 570.  "A

claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw

the reasonable inference that the defendant is liable for the misconduct alleged."  Iqbal, 556 U.S.

at 678.  

Defendant’s Request for Judicial Notice

Pite Duncan asks the court to take judicial notice of ten documents attached to its

motion to dismiss.  See Dkt. 82.  In ruling on a motion to dismiss pursuant to Rule 12(b), the

court "may generally consider only allegations contained in the pleadings, exhibits attached to the

4
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complaint, and matters properly subject to judicial notice."  Outdoor Media Group, Inc. v. City of

Beaumont, 506 F.3d 895, 899 (9th Cir. 2007).  “A judicially noticed fact must be one not subject

to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of

the trial court or (2) capable of accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned.”  Fed. R. Evid. 201(b).  Consideration of these

documents outside the complaint will not convert the motion into a motion for summary

judgment.  United States v. Ritchie, 342 F.3d 903, 908 (9th Cir.2003). 

Here, the court takes judicial notice of the ten exhibits  submitted by Pite Duncan3

because they are all public records whose accuracy cannot reasonably be questioned.  See Mack

v. South Bay Beer Distributors, 798 F.2d 1279, 1282 (9th Cir. 1986) (abrogated on other

grounds) (allowing judicial notice to be taken of records and reports of administrative bodies). 

Plaintiff does not object to defendant’s request and they are all the proper subject of judicial

notice.  

The FDCPA

Plaintiff alleges that defendants violated the FDCPA by “wanton disregard for

[plaintiff’s] settlement before and after tender.”  Dkt. 1 at 2.  Although it is unclear throughout

the complaint which defendant is being referred to, plaintiff appears to believe that Pite Duncan

violated the statute by responding (via letter) to plaintiff’s request to repurchase the property now

owned by FNMA, and also by filing an unlawful detainer action.  See Dkt. 1 at 3.  Plaintiff also

appears to allege that FNMA is the party to whom plaintiff owes a debt which Pite Duncan

attempted to collect.  Id.  Defendant moves to dismiss on the grounds that plaintiff has failed to

allege that any defendants are debt collectors within the meaning of the statute and that plaintiff

has not identified a debt or debt collection activity as contemplated by the act.  See Dkt. 8. 

Exhibit A is a deed of trust; Exhibit B is a notice of default on the property; Exhibit C is3

a notice of the trustee’s sale of the property; Exhibit D is a trustee’s deed upon sale of the
property and; Exhibits E through J are court records.  See Dkt. 8-2. 

5
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Because these arguments have merit and dispose of the claim entirely, the court need not reach

defendant’s remaining argument.  4

The FDCPA prohibits a "debt collector" from using "any false, deceptive, or

misleading representation or means in connection with the collection of any debt."  15 U.S.C. §

1692e.  For purposes of the FDCPA, a "debt collector" is "any person who uses any

instrumentality of interstate commerce or the mails in any business the principal purpose of

which is the collection of any debts, or who regularly collects or attempts to collect, directly or

indirectly, debts owed or due or asserted to be owed or due another."  15 U.S.C. § 1692a(6).  A

debt is “any obligation or alleged obligation of a consumer to pay money arising out of a

transaction in which the money, property, insurance, or services which are the subject of the

transaction are primarily for personal, family, or household purposes . . . . ” 15 U.S.C. §

1692a(5).    

 To state a claim under the FDCPA, a plaintiff must allege that the defendant is a

debt collector as defined by the statute.  Izenberg v. ETS Services, LLC, 589 F. Supp. 2d 1193,

1198-99 (C.D. Cal. 2008) (the FDCPA only applies to debt collectors).  Specifically, plaintiff

must demonstrate that each defendant “regularly collects or attempts to collect, directly or

indirectly, debts owed or due or asserted to be owed or due another.”  15 U.S.C. § 1692a(6).

Although plaintiff makes the bare assertion that “[d]efendant(s) are a ‘debt collector’ within the

meaning of 15 U.S.C. § 1692a(6),” no facts are provided in support of that conclusory allegation. 

See Iqbal, 556 U.S. at 678 ("[t]hreadbare recitals of the elements of a cause of action, supported

by mere conclusory statements do not suffice.")  Plaintiff does not specify which “defendant[s]”

she is referring to and fails to include factual allegations with respect to any of them.  In her first

Pite Duncan argues that, in light of the bankruptcy petition, plaintiff lacks standing to4

pursue this claim further but that the motion to dismiss should be sustained without leave to
amend.  Dkt. 8-1 at 6.  However, both of plaintiff’s bankruptcy petitions have since been
dismissed and the motions to dismiss still stand against her.  See Register of Actions, Bkrtcy.
E.D. Cal., No. 12-32776. 

6
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opposition, plaintiff recites the allegation that each of the defendants is a debt collector within the

meaning of the statute.  Dkt. 13 at 6.  Plaintiff then cites to allegations that simply do not appear

in the complaint but which nevertheless, do not bring any defendant within the definition of debt

collector under § 1692a(6).   Accordingly, plaintiff fails to sufficiently allege that any of the5

defendants are debt collectors and so fails to state a claim under the FDCPA.  See Izenberg, 589

F.Supp.2d at 1199. 

Plaintiff’s claim also fails because she cannot identify a cognizable debt or any

debt collection activity engaged in by any of the defendants.  See 15 U.S.C. § 1692a(5).   It

appears that plaintiff intends the debt “relating to real property that was made in City of Grass

Valley, State of California,” to form the basis of her FDCPA claim — in other words, the

$220,000.00 loan she obtained to purchase the property.  See Dkt. 1.  But plaintiff has failed to

allege how any actions of the defendants constitute the collection of that debt. 

If plaintiff intends the foreclosure and sale of the property to be the collection of

debt, that activity is not cognizable under the FDCPA.  The majority of district courts in this

circuit, and specifically in California, have held that the non-judicial foreclosure on a property

pursuant to a deed of trust does not constitute debt collection for purposes of the FDCPA.  As

one district court put it:

“Foreclosing on a trust deed is distinct from the collection of the
obligation to pay money.  The FDCPA is intended to curtail
objectionable acts occurring in the process of collecting funds from
a debtor.  But, foreclosing on a trust deed is an entirely different
path.  Payment of funds is not the object of the foreclosure action.
Rather, the lender is foreclosing its interest in the property.”    

In the first opposition, plaintiff alleges that each defendant “is liable for the acts of all5

defendants collectively because he sets and approves [FNMA’s] collection policies practices,
procedures, and he directed the unlawful activities described herein” and “[a]t all times herein
mentioned, each of the Defendants was an officer, director, agent, servant , employee and/or joint
centrues of his co-defendants, and each of them, and at all said times, each Defendant was acting
in the full course and scope of said office, directorship, agency, service, employment and/or joint
venture.”  Dkt. 13 at 6.  These allegations do not describe a “debt collector” under § 1692a(6).

7
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Hulse v. Ocwen Fed. Bank, FSB, 195 F. Supp.2d 1188, 1204 (D. Or. 2002); and see e.g.,

Quintero Family Trust v. Onewest Bank, 2010 WL 2618729, at *4 (S.D. Cal. 2010) (citing

Hulse), Garfinkle v. JPMorgan Chase Bank, 2011 WL 3157157, at *3 (N.D. Cal. 2011) (neither

notice of the trustee’s sale nor the sale itself falls within the scope of the FDCPA), Cardenas v.

Reconstruct Co., N.A., 2012 WL 4433306, at *6 (E.D. Cal. 2012) (defendants participating in

foreclosure of property pursuant to a deed of trust were not engaged in collection of debt under

FDCPA).  

Plaintiff’s allegation that Pite Duncan contacted her on October 18, 2010 “in

connection with a debt owed to FNMA” is similarly unavailing.  Most importantly, there are no

factual allegations providing a description of that debt.  As Pite Duncan points out in Exhibit E to

its motion, it filed the unlawful detainer action against plaintiff on October 18, 2010 on behalf of

its client, FNMA.  See Dkt. 8-1 at 9; Dkt. 8-4 at 2.  If plaintiff intends to characterize the

unlawful detainer action against her as an attempt to collect a debt, this claim also fails.  Such

actions brought subsequent to a foreclosure sale on a deed of trust are not debt collection

activities, because they seek to recover property and not money.  See Arvizu v. GMAC Mortg.,

LLC, 2011 WL 1087157, at *3-4 (E.D. Cal. 2011), Kalnoki v. First American LoanStar Trustee

Services LLC, 2012 WL 3962516, at *3 (E.D. Cal. 2012) (initiating an unlawful detainer action

following a foreclosure sale does not run afoul of the FDCPA), Brambila v. Reo Bay Area, LP,

2011 WL 4031142, at *5 (N.D. Cal. 2011) (defendants commencing an unlawful detainer action

against plaintiff to gain possession of the property is unrelated to the mortgage transaction and

therefore, outside the scope of FDCPA).  

Finally, plaintiff references a letter she received from Pite Duncan on April 10,

2012 responding to her earlier correspondence “regarding security of payment for the debt.”  See

Dkt. 1 at 3.  It appears as though plaintiff was requesting to repurchase the property which had

previously been foreclosed-upon and sold.  Id at 11-12.  The letter she received from Pite Duncan

in response to her request cannot be construed as debt collection activity.  Rather, it outlines the

8
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steps plaintiff must take if she wished to repurchase the property from FNMA, who bought it at

the trustee’s sale on September 10, 2010.  Id at 14.  By April 10, 2012, nearly two years after the

sale of the property, plaintiff owed no debt on the property and no demand of money was being

made of her.  Thus, no collection activity was taking place.  

In the first opposition, plaintiff argues that she has met the pleading standards to

state a cause of action under the FDCPA because the perspective of the “least sophisticated

consumer” must be applied to any alleged violations.  See Dkt. 13 at 5.  That standard, however,

has nothing to do with the sufficiency of pleadings under the statute.  Rather, the least

sophisticated consumer perspective applies to whether communications between creditor and

debtor violate the FDCPA.  See Wade v. Regional Credit Ass’n., 87 F.3d 1098, 1100 (9th Cir.

1996).  The first opposition also alleges various debt collection activities undertaken by the

defendants that purportedly violate the FDCPA.  See Dkt. 13 at 6-10.  But none of these

allegations are found in the complaint and plaintiff cannot raise them for the first time in

opposition to a motion to dismiss.  See Outdoor Media Group, 506 F.3d at 899 (considering only

allegations contained in the complaint, exhibits attached thereto, and matters properly subject to

judicial notice on a motion to dismiss).  Nonetheless, all of these new allegations concern a

“collection letter” which, as discussed above, (supra pp 11-12), is nothing more than a

explanation of how plaintiff could repurchase the property from FNMA .  See Dkt. 13 at 6-10;

Dkt. 1 at 14.  Finally, plaintiff raises, for the first time in opposition to the motion to dismiss, a

claim under the Rosenthal Fair Debt Collection Practices Act, Cal. Civ. Code § 1788, et seq. 

Dkt. 13 at 12.  In addition to the fact that this claim appears nowhere in the complaint, it fails as a

matter of law for the same reasons plaintiff’s FDCPA claim fails.  Plaintiff pleads no allegations

of fact demonstrating that defendants were debt collectors who engaged in debt collection

activity.         

Even considering plaintiff’s second opposition, filed on November 21, 2012,

plaintiff’s claims fail as a matter of law.  Nothing in plaintiff’s second opposition addresses the

9
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deficiencies of the complaint raised in the motion to dismiss.  In fact, the second opposition does

not appear to even address the underlying cause of action.  Rather, it is comprised of a panoply of

legal statutes, case citations and summaries, and conclusory allegations which appear unrelated to

each other and bear no resemblance to the factual allegations contained in the complaint.  See

Dkt. 24.  Moreover, the second opposition contains no factual allegations supporting the legal

claims made therein or in the complaint.  Thus, having considered both of plaintiff’s oppositions

to the motion to dismiss, plaintiff still fails to state a claim upon which relief can be granted

under the FDCPA. 

Accordingly, IT IS HEREBY ORDERED that defendant Pite Duncan’s request

for judicial notice (dkt. 8-2) is GRANTED.

It is further RECOMMENDED that:

1. Defendant Pite Duncan’s motion to dismiss (dkt. 8) be GRANTED,

2. All defendants be dismissed; and

3. This action be closed.

These findings and recommendations are submitted to the United States District

Judge assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l).  Within fourteen

(14) days after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties.  Such a document should be captioned

"Objections to Magistrate Judge’s Findings and Recommendations."  Any reply to the objections

shall be served on all parties and filed with the court within fourteen (14) days after service of the

objections.  The parties are advised that failure to file objections within the specified time may 

\\\\\

\\\\\

\\\\\

\\\\\

\\\\\
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waive the right to appeal the District Court’s order.  Turner v. Duncan, 158 F.3d 449, 455 (9th

Cir. 1998); Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th Cir. 1991).

Dated: January 24, 2013

_____________________________________
CAROLYN K. DELANEY
UNITED STATES MAGISTRATE JUDGE

CKD9

vonbricken bk mtd2
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13-01436-mg    Doc 24-15    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit N to
 Priore Declaration    Pg 6 of 6



Exhibit O

13-01436-mg    Doc 24-16    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit O to
 Priore Declaration    Pg 1 of 23



Claim #441  Date Filed: 8/27/2012

----------------------------------------------··----- -· 

B 10 <Oflidal Form 10}(121111 

UNJTJiD STA TES BANKRUl'TCY CouRT Southern District of New York PROOF.OF CLAIM 
! ,, ' 

Name• of Debtor: 

GMAC MORTGAGE, L.LC 

CU<> Number: 

12-12032-MG 

'. -- ' 

; I 
; I AUG 2 7 2012 

NOTE: Do not we chis fcrm lo make a claim for an aJminiscratlw!! l!X{/ense Iha! arises after lht! bankruptcyfiHng. Jou i 
may file a requesrfor ~nt oftm admmistratwe expf'!!Se 1.n:cordi11gto l l V.S.C §Jf!3. 

Name of Creditor (the: penOll or olha mtity lo \lfhom the debtm 011Jes money or· prnpc:rty ): 

SHELLEY VON BRINCKEN 

Name and addrc$1 where noliceo should he sent: 
14738 WOLF RD 
GRASS VALLEY, CA. 95949 

Telephone number (S30) 2 68-8777 ecna.il: 

Name -4 addn:s~ where pa~-mont should be; •Gil (if diffc:rcnt from above): 

NJA 

-·ii: 

l. ,\m<1<1.11t of Claim u of.Oat.* Cne.Filed: 

!fall or part of the claim is secured, compktc ilan 4. 

l. Basis fcit <:lalm: DEBT INSTRUMENT "Deed of Trust" 
(See imtruction 112) 

J. l.,ut rottr dil!ts of uy number 
~- ... 111c11 aedltor identtr~ debtor: 

4 8 4 0 

COURT llS.E ONLY 
1'.l <':heck lhi! box if lhii claim mic:mh a 
'PJC"lous.ly fl.led c\aUft. 

Filed on.:_~--------

0 Check this box if.you m: a~ue tMl 
anYQl!eebe ha• filed. proc>f'of claim 
!<tlating ID lhi4 elaim. Att..ch ""1'Y of 
statement gi\•ing ~ulm. 

4. Secarftl Claim (Sa: instruction 114) 
Amoaat or arnarage and cith« charlft, a 11f llle time Cit!&' 'l\'11 lilro, 
illd!ldf!d la S«Vred daim. i( MY: 

Checl.'. the "PP«>prialc t...,.- if the et.im ;.. ~ by •lien Oll propc:rty or• right <>f 
5etQff, -atl.tcli 11:quired redacted documents. md provide •O.: T~ inform.ttion,, s 186.940.72 

Nlluare or property cir rlgt>.t ot-rr: tl!fReat Es1&uo OMolbr Vebidc OOtber 
Dacribe: 

Bal!is for perfection: Secut!tv lns!Nme!'\t 

173,500.00 Anlovntorseaared Claha: s __ 1_86...:,_94_o_.7_2_ 

Anaual .Inte.-e!d Rate 5.914-A, OFixod or aVariablc 
(11Jhen case wu llled) __ _ 

s ___ _____ o_.oo_ 

5. Am()Unt of Claim Entitled tu PriOtity uader 11 U.S.C. § 507 (a). lf my pal't of.the claim falh illto one oft he ll!Jh»'ir.ing categories, dltdc the box specil'ying 
the priCll'ity nd state th• amouet. 

Cl l)omet<tic topPC>rt oi>liptiom under U 
!}.S.C .. § 507 (a)(J)(A}or (a){l)(B). 

0 Up to S:Z.6()0• of depoaila !Owml 
p-m.•e, lease, <.- tc11bll of property or 
!Jcn.icc:sc for penonal. &mily, OI' homc;hold 
\ISC: - ll U.!),C. § ~()7 (a)(7). 

Cl Wage11, salario:tl, or .:omntlni<ms (up ID SJ l,72.S*} 
earned within I St) daYJ beforelhc cue was .filed « tbe 
debtor's buaincss ccated, wbkhc-;•« i.· carlic:r -
11 U~ScC. § S07 (a){4). 

o ·t&xe.•<>t -~ owed IQ !!O''cmml:#ltal unil!! -
11 tl.S.C'~ § SQ7 (•)(8). 

0 CoolnDutions tom 
emp.ll>yee b@d:"ll plan -
1l U.S.C. §5<17 (a}(S). 

" (:it!Mr .. Speeify 
applkablepatagnph of 
n u.s.c. §S07 . (a~. 

.Amoual entitled lo priority·: 

$ ______ 186,940'72 

6. Cred.ib. The amount of all payJOC11b on this claim ha been .,..,.i;....i for lb... plllpmc of making this pmof of cbim. (:Se:e inslruclion Ji6) 

RECEIVED 
AUG 2 9 2012 111111110111 ft ~1111111111111111111111111111111111 

1212032120827000000000003 

KURTZMAN CARSON CONSULTANTS 
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B 10 (Olitcial Fmm 10) 12111 2 

7. Doaual!llta: Allaclicd are redllded capie& of any cloc:amcnts dUl support the claim., such u promiMory notes. pun:lwc otdcn, invoices, itcmacd ltalcmcntl of 
llllllling al:CC>lllltl, COIJlncts, judJ!lllcnts, IDOflpgc:s, and tcalrity .-ncnb. If die claim is 1CCW'Cd,. boll 4 Im been complctald,-S redacsed copies of documents 
providing cviclcncc of pcrf cction of a security inlcn:st are auachcd. (See inst1'11Ctw11·fl7; and the deftn#ion af "ttJMtd";.J 

00 NOT SEND ORIGINAL DOCUMENTS. A IT ACHED DOCUMENTS MAYBE DESTROYED AFTER SCANNING. 

If lbe documents are not available, plcuc: ~la~ 

KUR1D1AN CARSON 
fl I am the =ditor. D l .o.m the crcdilor'aaulhorizcd apl 

(AUach copy of power of at1o111cy, if any.) 
0 I am thelrustce. or the debtor. 
or !heir aulhorizcd agc:nL 
(See~RuleJOOl.} 

D ) am a panntor, IURty, indoner; or olhcr codeblor. 
{Soc Bankruptcy Rule 300S .) 

I declare under penalty of perjury that the infonnalion provided in this cJ4i1n is 1n1e and CQ1JCCt to thc best of my knowledge. infomui · 

Penait)•.fbr presenttngfrmululent c;/aim: Fine ofup to SS00,000 or imprisamna1l for up to S ycm, orbolh. 18 U.S.c. §§ lS2 an.d 3571. 

INSTRUCTIONS FOR PROOF OF CLAIM FORM 
Thi! in.structlom andrJefinitwns below are general up/t11J(1fions aftlw law. In certain circumstonces. such tu banlcrupfcy cases not.filed wluntarily by tM debtor, 

uceptloris to these general rules may appl.v. 
Items to be cvmllleted In Proc>f of Claim form 

Court, Name of Debtor, and Cue Number! 
Fill in the fcdcnsl judicial district in which lhc baahuptcy cascwu filed (for 
e:tample. Cealllll PBtria ofC..lifo..U.), !bi: ddltor"• full..-.., md U.0- ca.w 
numbor. lfthe<.-reditor NCl:ivcd a notice of the case &om the banbupfl:y eoun, 
all of !hit information is at the top of the notice. 

Creditor'l Name and Address: 
fill.in 1be name of the person or entity as!IC:ltiag a claim and lhc: name: and 
address oftbc pcnon who should receive notices issued dining the bankruptcy 
case. A scpanlc space i.s provided for the paymc:nt ~ uit difrcn from !be 
notice address. The creditor haS a conllnuing obligalion lo b:ep !be court 
informed of its cunent addreu. See Fcdcntl Rule ofBanbvptcy Procedure 
!FRB~ 2002(g). 

1. Amount o( ClaiJll u or Date Case J<ited: 
Stale the total amount owed to the creditor on !he date of the blJlbuplq filing, 
Follow 1hc instructi<ma l:>Oft~mg wbctbcc- lo c:ompld& •-4 mcl 5. Cbec:k 
the box ifinwnst or other ch~~ included in lhcclaim. 

2. Basis ror Claim: 
State thct)"PC of debt or how it was incurrccl. Examples 1ncludc goods sold, 
money loaned. saviccs performed. pc:no111I isjorylwroogfu.l death, car tom. 
monaase note, and credit card. 1f the claim is balc4 on dclM:ring beallh are 
goods or services, limit the di.sclofllre of lbc goods·« services 50 as lo avoid 
embanuameot or the disclosun: of i:ollfidcntial heallh can: information. You· 
may be required to provide additional di.tclosurc if an in!Cn:alcd party objects 1o 
lhcelaim. 

3. Lut Four Digits of Aoy Nnmbtr by Wlticb Creditor Identifies Debtor: 
State only the wt. fow- digits of the debtor's accoUDl or other mamba' Uscicl by the 
cnoclitor to identify tho debtor. 

la. Debtor May Have Sdledaled Amioat As: 
Report a \lh;uige in the cmlitor's name:, a lranlfcncd claim, or uy otbcr 
information that clarifies a diffen:nce bc:tweeo this proof of claim and the claim 
.. scheduled by the debtor: 

3b. Uniform Cl•im Identifier: 
If you use a unifOJ111 claim identifier. )'OU may report it hem. A unifmm claim 
iclenUfier ism optional 24-chanct«-idaalitier tbatcet1aia luge i:redilon.111e lo 
fa\:ililate declroaic payment in chapter 13 cases. 

4. Seaarell Claim: 
Check whelhcr the claim is f'lllly or partially llCCUll:d. Skip Ibis llCCtioq if the claim. 
i1 cntirelv umocured. (Sov DafinitiO.... l lf'lhe claim is auc:1lnllf, chock Ibo box for 
the n:mm: and value of property that seciures the claim, auach copies oflicn 
documentation, and slate, u of the date of the bankruptcy filing. the annual interest 
rate (and whether it is lixed or variable), and lhe amount pat due oa lhc claim. 

5. Amoaat of Claim Eolitled to Priority l)nder lJ U.S.C. § 587 (a). 
If any portion oflhe claim falls into any. category shown, check the appropriak: 
bos(cs)and stale the amount entitled to priority. (SceDetmitioas,) A claim may 
be partly priority and partly non-priority. For ~pie, in some of the calcgorii:s, 
the law limits the amount catitlccl lo priority. 

6. Credits: 
An authorized signa!IW on this proof ofdaim ~ as an acknowledgmQll that 
when cabdating the .amount of lhe claim, the cndit.or gave lhc debtor cnidit for 
aay p&)._la~ "°""anl the debt. 

7. Doasmeat-= 
Attach redact"" eopii:s of..,y documc:nts thst show the ddJt c:xisbl and a lica 
sc:c:ui1:S the dc:bL You mwt also alUdt aipia of .d,ocuments 1hat evidence p:rfcction 
of any tceorily iolCl'C8l. Yon may also allach a summary in additioa lo the 
4cx:umcnts thc:mselVCla. l'RBP 30011,c} and (d). If lbe claim u based on delivcriag 
health can: goods or services, limit disclOlliag conficlmu.t health care information. 
Do not M:llCl Original documc:ats, as alladuneatiJ ii!ay be dc:sUo)'Cd after ~8· 

a Dale and Signature: 
The indilidaal comploting this proof of elm mll!t sign an4 date iL FRBP 9011. 
If die claim is filed o&ic:uunically, FRBP 5005CaX2>audiorizos oourts to Cll~b 
local rules spocifying what COl!lltitulO a signature. If you sip lhis form, you 
decbre under pmolty of perjury that. the informa1ion providad is true and comet to 
the best ofyonr lmowlcclge, infonnation. and -u.ic belie[ Your signature is 
~ a ccnifieation that lhc claim mc:el4 the requirements of f'lWP 90 U(b ). 
Whdhcr the daim is tiled electronically or in pcnon, if y0ur name is on lhe 
aigPaturc line, y ... are r<:11pOMible for the declaration. Print the name and title, if 
uy, of the cn:ditor or other pcl'S<ln aulhoracd lo file 1tu. clailll.. Slate the filer' • 
3ddn:a mid telephone number if it diffc:n limn the addn:a· given on the lop uf the 
form for purpaies of m;eivine noti"5 .. If lhc claim is rtlcd by an authorized agent, 
attach a complete copy of aay power of attomcy, llld provide bolh the l1llJlle of the 
individual filiag lbe claim - Ille - or thios ..,al lf-the .wtborizcd apt ia a 
servicer, idenlify the corporate een·iccr aa the c0mpany. Criminal penalties apply 
for making a filse st.atel!IClil on a proof of claim. 
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'-I 
Rl£CO.QDING REQUESTED BV: 

• cfi\LIFORNlA LAND TITLE COMPANY OF 
NEV ADA COUNTY 

AND WIJ£rrl RECORDED MAIL TO: 
MORTGAGECLOSE.COM, INC. 
l8SS WF..ST KATELLA A VE.. SUITE 200 
ORA."lGE, CA 92867 

ORDER NO.: 105038-TO 

19 9rrt\C q\: t-sci 
•' ; 

? JllfHlllfflffll llllilf llJHHlllfHlltfl'llltHll-. ~ ----. 
· Neva<M :CmJri,ty Recordir 

Gr9rv J. Diaz 
· ooc:.. 2009-0001231-00 

Ai:ct l•Cal.Hornia Land TH le Co . 
F,..tday, JAN 23, 2009 e8:00:00 
REC $22 .te:SBS $17 .. ee :SSR $1.ee 
rue $l.01 ;AUT $US .et: 

HJ Pd $59 .ee M>r-0008576E89 
ENM/EM11-1e 

SPACE ABOVE THIS UNE FOR RECORDETtS USE 

DEED OF' TRUST 

DOCUME!\"T TFJ'LE 

SEPARATE PAGE - PURSC~I TO GOVERNMENT CODE 27361.6 
litlcpg 
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Recording Requcs1cd .By: 
MORTGAGECLOSS.COM, INC. 

And After Recording Return To: 
~.CD-1, INC. 
1855 WES!' I<M'EL.IA AVENUE, SUI'LE · 200 
ORT:>.NJE, CALI~ ~2867 
Loan Nuroer: m1219 

RECORDING REQUEST£0 
SY: OLD REPUBLIC TITLE 
2J 2-3~~ f4'\\<t.... 

----------~ (Space Above This Une i'Ot ~orcling oataJ -----------

DEED OF TRUST 
MIN: 

OS::tNtTIONS 

Words 11Kd in multiple sccrions of this document arc defined below and other words are ddined m ::kc:'lions l, 11, 
13, 18, 20 and 21. Certain rul:$ regarding the usage of words used ill thi' dccumer;t arc also providcJ in Section 16. 

(A) . ''Stcurlty lnstram\lnt" means this da<:i.tment, which is dated .. ANUARV· 
200 wilh all Riders to this doeument. . . ·. J . • 14 , · 9 

(8) "Borrovm" is Sl{SLLEY VON SRlNCKEN, A MARRIED WOMAN AS HER SOLE 
AND SEPARATE PROPERTY 

Borrower is the trustor urulcr thi$ Security ln5triimcnt. 
(C) "Leader" is MORTGAGECLOSE. COM, INC. 

Lender is a NEVADA CORPORATION 
and existing under the laws of NEVADA 
Lendcr'saddressis HISS WEST KATEL.LA .AVENUE, SOIT3 200, ORANGE, 
CALIFORNIA 92867 

(D) "Trustee" is CALIFORNIA LAND ·TITLE COMPANY OF N"V COL'NTY 
464 BRUNSWICK RO, GRASS VALLEY, CALIFORNIA 9594-5 

organized 

(E) ''MKRS" is Mortgage Electronic Regis1rarion Sys;ems, Inc, MERS i5 a separatt- corporation that is actmg 
:;olcly as a-nominee for Lc:nder ilnd Lender's succcsscirs ana assigns, MtRS Is tht> benrfil'iary under this Securlly 
l11str1unent. MERS i$ organized and c~isting under the laws of Oclaw•re, and has an address and telephone numl>cr 
.of P.O. Box 2026, Flint, Ml 48501-2026, tel. .(883) 679-MERS. 
(F) ''.Note" J'l'IW!S th< ;>romissory note s.igncd oy Borrower am! dated J~.NUARY l .4 , 2 ;J Q 9 
The Nore :States Wit Borrower owes Lender TWO HUNDRED TwENTY T:iOOS.hND AND 00/10 0 

Ool!ars.(lJ.S. S 220, 000. 00 ) plus mwcst 

CAUFOANIA--Slngle Family-Fannie Mae/Freddie Mlle UNIFORM INSTRUMENT - MERS 
Form 3005O1/01 · ?age 1 of 14 
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Borrower has premised to pay this debt in regular Periodic Payment$ and t() p~y the de~ in full not later tb:in 
FEBRlJAR;t 1, 2039 

(G) "Property" mtt!'.s the property that is described below undtt the heading "Tnnsfer of Rights in the Property.• 
(ff) "Loan'' means the debt cvi~ by the NDl'.c, plus interest, a.ny prepa)'ment dnrges and faie ehuges dile under 
the Noec, and all sums due under this Security lnstr'Jmenr, plu-s interest. 
(I) "Rlden" mcanull Riders to this Security Instrument that ate ex«uted f)y &ll' «:>wcr. 'fhe following. ~idtrs are 
to be e;i.ecuted by Burrower (check box as applkab!el: 

O AdjUS\a.ble Rate Rider 
O Balloon Rider 
O l-4 Family Rider 
O Condominium Rider 

00 Planned Unit Deveiopment Rider 
Q Biweekly Payment Rider 
O Second Home Rider 
O Othcr(s) [spe-cirrl 

(J) "Appllmle Law" means ali contt.olling applicable federal, · state and lo¢&! stan.>tes, regulations, ordinance$ and 
administrative ru\cs and orders{that have the effect of law) as well iS al\ appficab'.c fmal. non-•ppcalablejudiclal 
opinions. 
(K) ''Commqaity Auociation Dues, FHs, Hd AsRStments" means all dues, fee!>, assesrments and other charges 
that are imposed on Borrower Of the Property br a CO(ldomir.iwr. usociation, hoqcownert usocintiOO or si:mllar 
organization. 
(L) ''Electronic faoch Traasfer" means any iral'.sfer offunds, other than a cransa::tion originated hy ch~clc, .draii, 
or similar paper insirumcnt, whith is initialed through an ..:l~ic terminal, telephonic instrument, computer, or 
magnetic tape so as to order, instruct, or au.thoriic a financi<tl institutfo,, to debit or crtdit an .ccounL Such term 
includes, but is not limitc:C tO, point-of~sale transfcn. a'J10r.latcd teller machine trrosactions, transfers initiated by 
tc:lcphOnc, wire transfers, and autcmate:I clearinghou...e transfers. 
(M) "£fcro,. Jtrms" means those items thiu arc dcscribeJ ln Section l. 
(N} "l\!tlseeUaneous PrOC!ftds" mcil!IS any cornpensalion, settlement, award of damages, or proceeds paid by any 
third pany (other than iMurancc proceees pa.id under the i:overages described in Section S) for: (i) darr.ageto, or 
destruction of.. the Property; (ii) condemnation qr other taking of ail or .any part oflhC Property; (iii;- COflveyani:c in 
lieu of condemnation; or (iv) misrcprdlcinations·of, or omtssions as to, the \'llh~c aodlor coi!dilion of the Property. 
(0) 1 '1\:fortgag~ hu11rance" mcai'Js insurance protecting Lender ngainsi the nonpayment of, or default on, !he LOllJl. 
(P) "Periodic Payment" means lhc regularly scheduled amount due for (i) principal ;ind interesr under the Note, 
ptus (ii) any amounts under Section 3 of this Security Instrument. 
(Q} "ff.ESl'A" means the Real Estate SettlcmcntProc~dures Act(l2 U.S.C. §26(11 ct seq.) and its impl¢mentihg 
regulation, Regulation X (24 C. F. R. Part 3500), as they m1ght be.1W1endeli from ti:111: to ti me, or any additional or 
successor legislation or regulatloll that ogoverns the same subject matter. As used in this $¢curity ln$trumeni, 
"RESP A" refers to all requirements and restrictions that arc 1mposcd in regard ro a "ftd<:rally rcJated mongage loan" 
even if the Loiln docs not qualify as-a "federally related mortgage loanh under RES?A. · 
(R) ''5'm:usor tu h1tuat of Borrower" means 1my party that ·~. taken titl.c to the Property, wh1.1her or not that 
party has assumw Borrower's obligatiQl15 under the Note and/or this Security lnstI"umen1. 

TRANSFER OF RIGHTS JN THE PROPERTY 

The beneficiary of !his Sccuri.ty lr,stromcnt is MERS (solely as ru>minee for L¢ndcr and kmder's suetcssors a.'ld 
assigns) and the successors and assigns of MERS. This Security lnstrumc:t1t secu.-es m l.¢n.dcr: (i) ihe repayment of 
the Loan; and aJI renewals, extcniiOOS a.'ld modificarlons of the Note; aru: {ii) the pcrfonna.ncc o:f Borrower's 

CAUFORNl;\-singlo Family-Fannie Maelfreddie Mac UNIFORM INSTRUMENT • M~ 
Form 3005 01f(l1 .Page 2 of 14 
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obligated to apply suchp;iy1J1cnlsa1 the time such payments arc acce11ted. If each Periodic P11yment is applied as of 
its scheduled due date, Ihi!J'I Lender need not pay interest on unapplied funds. Leni er maylold $11th unapplied . funds 
until Borrower makes payment to brin1.1 the· Loan current. ff Borrower do:s nor do so within a reas.:inable period r>f 
time, Lender shall either apply such funds or rc:turn them to Borrower. ff not ap:>licd t.'arlier, such f1J.11ds will be 
applied to the outstanding principal balance under the Note immediately prior le f<M"eclosure; No- offset or claim 
which Borrower might have. now or in the. tim.:re again,s,t Lender shaU relieve Borrower frcm making payments due 
Wldtr the N0te and this Security ln5t~t or performing the covcnan~ and agr-.'dllenis secured by t."li.s Security 
l.nstrumcnt 

Z. AppllQtlon of hymenu or Pl'Oc:ffds. Exce:>t as oLl:erwisc desq-ibet'· in tfri$ Section 2, iill paymc:ib 
ac~ed and applied by Lender shall be applied in the fu11owing order of priority; (a) intm st due mdcr the Note; 
(b) principal dve under the Note; (c) amounts due ender Section J. S~h paymcnt'l shall be applied to eai.ii Periodic 
Payment fr1 the order in which it became due. Any remaining amounts shall be applied fir!!! to late charg.cs. second 
to any <>ther •mounts due under this S«ur!ty lnsirumcn1, and then to redi.ice th.e prim;ipal ~la~c 9f the Nme. 

If Lender re<:eives a. p~ent &orn Borrower for a delinquent Periodic Payment which indudcs a sufficient 
amount to pay any late charge due, the payment may be applied to the delinquent p.a)"l'Tlenl and the. late charge. If 
more (ban one Periodic Payment i!J out5tanding. !4cndet may apply any paymert rcceivcdJrom Borrower to .the 
repayment of 1hc Periodic Paymcn~s if, <111d to the extent that. each paymcrit can ~ e paid ir fuU . T<.' the ,;:xtent th:at 
a11y excess cxistS after the payment is applied to the full payment ofo~ 0r more Periodic Payment$, such c!t'cess may 
be a't)plied 10 any la1e charg~ du.c. Voluntary prepaymcna shall be applii:C first 10 ;;my pre;:ayment chug,es and then 
as described tn the Note. 

Any application ofpaymems, insurance proceeds, or Miscellaneous Procttdt to principal due under the Note 
shall 11ot extend or postpone tho due date, or change the amou::it, of the Periodic P.t\y~ts. 

l . Fulid5 for Estrow Items. Borrower shall pay to Lender (ln t:.lie day PeriC>dic Payments. are due uadtt the 
Note, until 1he Note is paid 'in full, a sum (the ''Funds") 10 provide: for paymem of amounts due for: (a) ta](es and 
a~CS$rnents and ether items which can an.In priority over this Seeurity.lnstrument as a lie11 or encumbrance on the 
Propeny; (b) leasehold payments or ground rems on the Ptoperty, if any; (c) premiums for any and all insurance 
required by Len<kr Ll.ndcr Section .S; and (<!) MOrt$ilge lnStlrance pl't'miums, if any, or any sums pi)'llble by Bo['fower 
to Lender in lieu of the payment of Mortgage Insurance p"'emlum& in acconlanee with the. provisions of Section 10. 
These ilefu:s are called "£scr.ow Items." Aturiginarion er at any time during :he rerm ofthe·:..oan, Lender may reqU:s·e 
that Community Association Dues, Pees, and Assessments, if any, be CSCJowcd by Borrower •. and such dl!fis; fees 11nd 
assessments shall be an ESCToW Item. Dorrc:rwer shall pror:lptly f\irnish to Lender ull notices ofammmts to be paid 
under mts Section. .Borrower sfulll pay Lc:slder the Funds for Escrow f'tems utlus Lerdcr waives l"ormwer' s 
obligation to pay the Funds fw any or all Escfow hems. Li:nder may waive Borro..,er' s oblig<ttion co pay tO Lender 
funds for any OT all Escro'lt' ltc!'1'15 at any time. Any such waiver may only be in wtttini. In ;;'!te ~cnl of suctl Wlrlvc:r , 
Borrower shall pay directly, when and where payable, the amounts due for E!IY Es1;row ltems for which payment of 
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment 
within suchtime period$ Let\dcr may require. B<>rrl)Wct'S obligation to nta)4e$ueh 1>ayrnc:nts and t() provide r~\pts 
shall for all purposes ·be deemed 10 bea covenant and agreement coniaincd in this Security Instrument, as the phrase 
"i:ovenan1 and agreement~ is used fn Section 9'. If Borrower is obligated to pt1y &trow ltems directly, pumiant 10 

a waiver. and &newer fails to pay the arnoom. due for an Escrow hem, Lender ma~ exercisc:-its rights under Sectilll'l 
9' znd' pay such amoo"lf arid Borrower shail then be .obligat~ under Seeticn 9 to n ,»Y to leilder any such ·amount. 
benrier may revoke the waiver u to my or all B$C!ow Items at any time t>y a notice i iv en in i!Ccort!Altce with Section 
IS and, upon such revocation, . Borrower shaU ~)'to Lender all funds, and ~n suer, 1.!1\0lmt:i, that are lhct>. required 
utHkr· this Se1'tion J . 

Lender may, at any time. collect and hold Funes in an amount (a} .sufficient to Jermit l ender to .zpply the Funds 
at the time specifa:d under RESPA, md. {b) nouo exceed the maximUltl amount a !ender can require umkt RESPA. 
Lender shall es1im111c: the amount of Funds due on lhe bas:s of current datll and rca~on1ble estirrtateii .of expendituri:s 
of future Escrow ltems or otherwi&e in accordance with Applicable Law. 

The runds shall be held ill ~institution whose deposits arc insured by.a ft<l•:ral agency, instrumentll.tity, or 
entity (inclvding Lender, if Lender is lil1 institution whose deposits arc so insured) or in any Federnl Home Loan 
Bank. Lender s.litall app.ly the Fµnds to pay ihe E.scrow Items no later !han the time $J)cCificd UI1der RSSPl.. Lender 
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shall not char~e Borrower for hqJding and applying the Funds, annually analyzing :he escrow a1;<:oµnt, or verifying 
the Escrow hcms1 unless Lender pays Borrower irnerest on the Funds and Applic.a'Jic Law permits Lender to make 
such ii charge, Unless an· agreement ii made in writing or Applicable Law requires interest to be paid on the Filnds, 
Lendersha!l not be req!lired ti:> pay. Boriower any interest or earnings on the Funds. Borrower and Lender can agree 
in writing, howcveT, that interest shall be paid on the Funds. l..,end.ercshall give lo Boo'owcr, without charge,. an 
anm.tal accounting of the Funds as required l>y Rl3SPA. 

I fthcre is a ·Surplus of Funds held in escrow, as defined under RES:PA, Lender shall iu:count to B.o.rrower' for 
the excess funds. in accordancewith RESPA. ift."ere is a shortage of Funds heldh' eacrow, :AS defined lll)der RJ:.SPA, 
Lender ooallncitify floi-rower as required byRESPA, and Borrower shall pay tol.en<lcr the amount neces5<1r~ to make 
up th¢: shortage in aceordam:e wiih RESPA, b.ut in no more than l2 monthly payments: ff there is a deficiency of 
Funds held in ~crow, as defined o.mder RESP A; Lender shall tiotify Qurr0wer u required by ~ESP A. and Borrower 
shall pay to Lender thcemauntnecessarytomakcup thedeficieneyin aceordanccwith RESPA, but in no more than 
12 monthly payments. 

Upon payment in foll Mall sums seeured b.y this Seeurity lnruument. tender siu.ll promptly iefund to Borrower 
any Funds· held l>Y Lertdcr. 

4. Charges; Litns. Borrower shall pay all taxes,. assessments,. charges, lino!s, ··and impQSition!l attdbutabfo to 
the Property which cllll attain pti()rity over this. Security lnstru!'tl~t, Jca,sehold payments or .;ground renis on the 
Prqperty, if any, 11nd Community Association Dues. f«lii. and Assessments, if any. To the cxt¢nt t~t these items 
are Escrow Items, Borrower shall pay them in the manner provided in Section 3, 

:Borrower shall prommty discharge any lien which has priori.ty over this Se.cudty Instrument llnlcss Sorrower: 
( a)agrees in writing to .the pilyn'Jent ofthe. obligation secured by th!:! lien in II mant'lt:r ac.cepialM fo Lender, bufonly 
so Jong . as BQrrower is performing such agreement; {b) comesu the lien in goo.d . fa!t)l by, or defends agai!lst 
enforcement ofthe lien in, legal prQceedings which in Lender's opinioll operate to prevent the enfon;ement oftbcJien 
while those proce<:dings arc pending, but o!lly until .such proceedings are concluded; or ( c) secures from lf1e bolder 
of the lien an agret:ment satisfactory to Len<!Cr su®rdinating the Hen to this S~urity ln.Strum~t. !f Lender 
dt:termines that any part Ofttle Property is subject to ii- lien wh~~h can att?in priority over this Seouritylnstruuient, 
Lemi¢r may give Borrower a rtotice idenrifyjng the lien. Wilhi.n 1 Q qay$ of the date on which tha.t J'ioticc js givl'!n, 
Borrower shall satisry ·the lic.n or take one or more of the actions set forth aboye in this Section 4. 

Lender .. may require Borrower to. pay a one,time charge for a real esratetax verification and/or reporting service 
used by Ll:nder in connection with this Loan, 

· ~. Propertt ln$11ran~e. 69trowcr shall keep 1he impr0verncnts now e#~ting or hereafter ere.cted 6n the 
Property insured ·against loss.by fire, h87.an:ls includedwithin the tetm "extended ·coverage," and any Q.thcr ha?J!J"d$ 
including, but not limited to, C11.rthquakc:s and. floods, for which Lender requires i1wurance. Th(s fosµrance shall be 
maintained in the amounts -(inch.iding deduciible levels) and fcir the periods 1hal Lender requires. What Lerider 
requires pur~uant to the prcc¢4ing ~ntcnces ~2.n change dllfing the tctm oftheLoan. Th~ insur;i.nce.carrier pfoviding 
the insurance shall be chosen by BQrrowcr s11bjectto Lender's rig)it todjsapproveBorrowet's choice, which. righuhall 
®t heCJtcrciscd unm.,solll.lbly. Lender may require Borrower to · piiy, in connection witfj this Loan, either; · (ll.) a one­
time charge for flood . :zone determination, . certification and tracking services; or (b) a one-time . charge for flood ~one 
determination and c:eriification services and subsequent charges each time r:ernappings or similar changes occur which 
rc:asanably might affect such determination or ccrtificatfon. Borrower shall al® be responsible for the payment of 
any fees imposed by the Fedi'ral Emergency M1magcment Agenc;y in conne,etiort with the review ()fa1w flOod zone 
deter:mination rcsuhing from an objection by Borrower. 

If Borrower fails to maintain .any of the coverages descrfbed above, Lender r.iay obtain ill$unmc:c coverage, at 
Lendc'r's option· and &rrower's e11pcinsc:. Lender is under .rto ol>·Jigation fo purchllsc<imy particular type or amount 
of C<>veragc. Therefore,. such coverage ¢all cover Lender,. but might or triight 11.0t protecl B<irtowet, Borrower's 
equity .in the ?ro.perty, ortqe contents ofthe Pl'o~. against any ris'k, h~rd or Jjabili.ty alld might p.rovidegr~ater 
or lesser coverage than was previously in effect Borrower acknowledges that the cost of the insur'l!lce coverage so 
obtained might significantly. cxceed·t1fo cOst ofinsuranecthat Borrower couili have obtained. Any,amounts disbursed 
hy Leflder .under this ScciiOl'l 5 sh~I\ f)¢e()rne.additional d~ of sorrower s.«\lteo t>y. this Security JnstrUll\ent. The~ 
amounts sha!L~r interest at the Note rat~(rom the date of disbursement apd shall be payable, witlt su~h interi:st, 
upon notice from Lende.r to Borrower requesting p:iyment. 
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All insurance policies requirc;d by L~«r an<I renew~ls o( such ~olicies shall be subjecuo Lender's righuo 
disapprove such policies, shalt iod.ude a standard mortgage clause, and sha!! name Lender as m<>ftga2.ee and/or as an 
addilional loss payee and Borrower furthet" agrees to generally .assign rightsto insurance proceeds to the holder.of the 
Note up to the amount of the outstanding lo~ balance. Under shall have the right to hold the policies and renew.al 
certificates. If Lender requires, Borrower shall pr<imptly _;ive to Lelldei: a;!receipt!S ofpaid premllllns and renewal 
notices. If Borrower aj)tains any form of insurance coverag~. not otherwise requited by LcndcT, for damage. to, or 
destn1aio.; of, the Propcny, such policy shall includ~ a mndard mortgage clawcand llfiall ~ Lcnd!r as inongi;;gee 
and/or ilS &."I additiopaf 1.oss pay~ atd Borrower furthc agrees to gcnaally.assign ri~1!S to ir..surar;ce proceeds to the 
hol<kr of me N0te up to the amount of the outstandingloa,"l balan::e. 

In the ever.t of !(!SS, Dor.rower shall gi'\'e prom'.>l not.ice cu the insurance carrier.nd Lcndi:r. Lender may make 
proof of loss if riol made promptly by Borrower. Unless Lender ani Borrower otherwise agree in writing, any 
insura~ proce.eds, whether or ·not the underlying insurance was required QY I.ender, shall be applied to rcstoraiion 
or repai'. of the Property, ff the restoration or repair . is economically feasible and Lender's security is not lcsscnc:d. 
Durin.g such repair and ri:storation period, Lender shall have the right to hoTd 5uch insuran;:e proceeds until Lender 
has had an opportunity tQ inspect such Property to ensure the wock has been CQmpleted io Lender 's satisfaction, 
provided !hat such ins~ion shall be undertaken promptly,. Lender may disburse ptocwds for the repairs and 
mitoratlon in a single payment or in a series of progress paymenrs u the work is completed. Unl~s t.n agTCCmef'lt 

is made, in writing or Applicable Law requires interest to be paid on Htch insurance proceeds; LcnJer shall not be 
~quired to pay Borrcwer any imerut or earnings on such proceeds. .F<"CS for pub.lie idjust;:rs, or ocher third parties, 
retained by Borrower shall not be. paid OIJt of the insu.-ance proc~s tnd shall be the sole obligation ofBpm)wer. 
ff the restor1111ion or rqnir is not economically feasible or Lender's security w0t,tld be les·sene-i. the illS'.uance proceeds 
shaJlbe applied to the sums secured by thisScturity lnscrument, whether oroo< then doc, wkh the excess, ifany, paid 
to Borrower. Such insurance proceeds shall be appl.icd in the order provided for in Seo:tion 2. 

If Borrower abandons the Property, Lender may file, negotiate and settle any avail:.ble insurance claim a.nd 
related matters. If Borrower does. not respl)nd withilt 30 days to a notice ftomJ.cndcr that 1he. IT\surance carrier has 
offered to settle a clairn, then L~der may Mgotiatc and settle the claim. The 30-day peri()d will begin when the 
rtOi.icc is given. In either event, or if Lender acquire.s.thc Property under Sec:ion 22 or oth::rwise, Bortowcrherc~y 
assigns to Lender (a} 8Qrcower·s rights to any insurance proceeds. in m amcunt oot to eic.i:eed the amounts unpaid 
under th.e Note or this Security lrestn.1tnent. and (b) any other of Borrower's rights (Qtb(r than the righc to any refund 
of unearned premiums paid by Borrower) under all insurance policies covering 1hc Propcny •. insokr as such rights 
are applicable U> the covenge of the Property. Lender mey use the insurm~ proceeds either to rep•iir or r(Sl:Orc me 
Properfy or to pay amounts unpaid under the Nocc or this ~curity lnsctumeru., whether or not then due. 

6- Occ..puc:y. Borrower shall occupy, establish, and use the Property itS Borro·.11er' s prbcipal residence 
within 60 days after the ~ceution ofthis Security lnstrumtnt. and shall continue 10 occupy the Proper•.y as Borrower'.s 
principal rcsic.l~nce for at lt:a.st one YCllr after the due of occupancy, unless Lender otherwise agrees in writing, which 
C(lnsenl .shall not be unrca$0nably withheld, or unless extcnuatil1g circumstances exist which 11re beyond aorrowcr' 5 
eontr¢ \. 

i. Pttstrvatilm, Maintenn« llld Protection or the Proputy; Inspections. Borrower shall not destroy, 
damage or impair the Property, allow the Property to deteriolil!e or C(,.,mit waste on the Prqperty~ Whether or not 
Borrower is residing in the Pr~y, 8orfower shall maintain the Property in t>fJer ?(> prevcot. th; Property from 
deteriorating or dea~g in value due I~ iu ~cmcftioa. Unless it is determi:ied p.ursuam ::a Section S that repair or 
restoration is 11ot ccono:nic.ally feasible, Borrower sh.allpromotly repair die Propcny if damaged 10 avoid further 
deterioration or damage. If insurance or condcmna· :on proceeds are paid in .:::011ncction wit!' damage 10, or ll-.e taking 
of, the Property, Borrower shalt be resp011$ible for repairing or resto.dag the Property ol'!y if Ler.~r has released 
pr0<:1!1:ds for such purpo!rCS. Lender :nay disburse proceeds for th:: repairs .a11d restoration in a sing:.e payment or in. 
a scric.s 9f progress payments as the work is completed. ff the insurance or condemnat~n procecdst1re no' sufficieni 
torepafr or restore the Property, Borrower isnOI. relieved of Borrowers obligation for the completion of such repair 
or restoration. 

[,.ender or its agent.may make reas<>nable entries upon ~nd i11spectiol1S C1fthe Property. I fit has re;.sona.ble ca11sc, 
!,ender may lllSJH!Ct the mu:rior ofthc improvemcm.s on the Propeny. L.cnder shall give B:>rrowcr 110tice at the time 
of or prior to such zn interior inspection ~fyin& such rc:asooablc c2.L1SC-
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8.. .Borrower's Loan Application. Borrower shall be in dcfaull if. during the Loan appl;cation pr«css, 
Borre>wcror any persons or entities acting at the direction of Borrower or with 3of:rower' s kr MWltdge or COft$CRt .gave 
materially false, misleading, or inaccurate information Of statements to Lender (or faiico.d to provide Leockr wjth 
material infonna.tion) in corntection with the Loan. Material repnsentations include, but are n« !irrited to, 
representations concerning Sorrower's a«upancy of !he Property as Bo;Tower's prir.~ip;;.1 residence. 

9. Prottttion of l.eadn's latertst bi tlte Property and IUgbu Uodtr this Stn.rlty Imtnnmot. !f ('a) 
Borrower fails to perform the covenants and agreements contained in this Sc;:uri!);' fturrument, (~) mere is a lcpl 
proceedi11g that. might significantly affect. Lender's interest in the Propcrcy andJor rights under L1tis Sec11rity instrument 
(such as a proceeding in ba:nkrup«:y, proi>alc, for condemnation or for:l:iturc, for C'JlforcCfl'cnt ofa lien which may 
attain priority over this Security JiUtrumcnl or to enforce laws or regulations). or (c) Borrower has abandoned the 
Property, then Lender m•Y do and pay for whatever is re:isonable or·appropriate to prole1;1 tc:nder' > interest in the 
Pr()perty ;i.nd rights under this SecUrity Instrument, including pfot.ectirtgand/ot assessing the value nfthe Property, 
and ~curing and/or repairing the Property .. Lender's acti<.ms can include; butatc not limited to: (a) paying !tflY 5µrns 
secured by a lien. which has priority over this Sccu.rity Instrument; (b) a'!)pearing in e<>un; ¥.nd (c.) paying reasonable 
attorneys' fees to prot~t its interest ii1 the Property and/or rights under this Sc·~urity rnstrument, inc tu.ding its secured 
posit:on In a bankruptey proceeding. stcurir,g the Property includes, but is not limited to, entering 1he Propert)' to 
make repairs, change locks, replace or board. up doors and windows, c rain water from pipes, eliminate building or 
oehcr code_ viola lions or ~f.lngcrous conditions, and have ud tit its rumce on or oil A !though Lender may talce11ttion 
under thili Section 9, Lender does .not ht)vc U> cl<,) so and is ;:ot ander any dt."t)' or obligllticm r o do so. It i.s agreed that 
Lender incurs no liability for not taking any OT all taions authorized under tt:is Section 9. 

Any amounts disbursed by Lender underthls Section 9 shall become additional debt of Borrower scxi.aed by this 
Security fns1r.mu:nt 1·11ese amounts shafl bear interest at the No:e rate from the da.tc of disbursem~ and shall be 
payable, with such interest, upon notice frc>m Leed:r to &Trower requesting payment. 

If this Security Instrument i:; on a leasehold, Borr:.lwe: silall comply wim all . ·Ille provisfor .s of the- l~­
Bofrower shall 1'Q\. 31.1.rrendi:r the J~1d estate and iTitl!fC$U herein conveyed or tet"minatc or ~l t.1egr0\md \ease. 
Borrowci" shall not. without the eltprcss 1,1.Titten consent of Ler.der, alter or a."I!cnc the ground fcue. If -Borrower 
acquires fee. ride to the Property, che leasel-.old and the fft tide shall n"t lllCrgc unless L-:n·:!cr agrees 10 me merger 
in writing. 

10. l\'tottpge lnsurHtt. lflemlcrrequjredMongage Insur~.: as a condition of making thcl,.oan, .Borrower 
shall pay the premfoms required to :naintai.'l the Mortgage: Insurance in effect. H: for an.y reason,, the Mortgage 
lnsur.mce coverage required by Lender ceases to be available from the mrirtgagc insurer thitt previously provided such 
insurance and Borrower was required to make scpara1ely designated payments to\l•ard 1he premiums for Mortg;?ge 
!nsurance, B<x1ower snail pay the premiums requi~ed lO o?tain coverage subs\an\lally equivalent ,o the Mongage 
Insurance prc.viously In effect, at. a cost Sl:lbstantially equivalent to the c~ to Borrower of the Mortgage ln$urance 
previoPSIY in effect, from an alternate mortgage insurer selected by Lender, ff substantially eq~h-alent Mortgage 
Insurance coverage is not available, Bon:owcr shall continue to pay to Lender die amount of the separately designated 
payments thil.t were due when the insunmce coverage ceased to be in effect. Lcnqer will . a¢cept, use 11rtd ret11iti these 
payments ·11$11 non-refundable loss reserve in lieu of M!)l'tgagc Insurance. ~ch loss reserve< shall be non•refundable, 
notwithstanding the fact that the loan is ultimately paid in full, nnd Lepder .shall nut be required to pny Sorrower any 
inter~ or earnings on such loss reserve. tender can no longer require loss reserve payments if Mortgage Insurance 
covel'.llgc (in the amount and f<>r the period that Lender n-o.uires) pn>•1ided qy ari ins!Jrer "lcctcd by lender again 
bc:cornes available, is obtained, and Len<lcr requires Sl:paratcly desi~ted payments toward the premiums for 
Mortgage Insurance, If Lender required Mortgage Insurance as a cO!ldition. of making the Loan anc! Borrower was 
required to make separately designated payments towatd 1be premi!Jr.\S for Mortgage lnSUTance, Borrower shall pay 
the premiuins required to maintain Monpgc lnsur,mcc ln effect, or to provide a l'loo-refundablc lens feserve, until 
Lender's re-quirement ior Mortgage Jns\Jl"lllltC ends in accordance with any 111'filtel'I agnemlffll betwe.on Borrower and 
Lender providing for such cermfaation or untiltcrmlnation is required ·11y A?pli~bic Law. No1hin~ in this Section 
IO affects .Borrower'$ obligation to pay intm:st at die rate provided in ~e Nctc. 

M0rtgagc Insurance reimb!Jl'$eS Lcnder ·(or ao-.y entity !hat purchases !he Note) fer certain losi;es it may incur 
1f Borrower docs not repay the Loan as agreed. Borrowe~ Js not a party w t.'tt: ·Mortgage i uurance. 
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Mortgage insurers evaluate their total risk on all such insurance in force ftom tiim tt time, and may enter mto 
agreements with other parties that sh1.1.re or modify their risk. or redu(;e losses .. These agr~ements are on term.s and 
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements. These 
agrecmentS may require the mortgage insurer to make payments using 2llY source of funds $at the mortgage ins:.ircr 
may have avar:able (which may include fonds obtained from Monga.ge Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer any rcinsurcr, any other 
entity, or any affiliate of any of the foregoing .•. may receive (directly or indirectly) amounts that derive from (or might 
he characterized. as) a portion of Borrower's payments for Mortgage Insurance, in excbang•! f'or sharing or modifying 
the m~tgag.c insurCT' s nsk,, or reducing loss,es. If such agreemcr,t prmrides that an affifo:.tc of Lender takes a share 
of the insurer's risk in exchange for a share of the premiums paid to rhc insurer, the arrangement is often termed 
~captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that }iorrower has agrEed to pay for Mortgage 
h1surance., or any other terms of the Loan. Suell agreemenm will not Increase the af!.tount Borrower will o"•e 
for Mortgage Insurance., aad they will not Htitk BorroWer to any refund. 

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the :Mortgage 
Insurltl'ce under the Homeowners Protection Act of l998 or any other law. These rigllts may include tht· right 
to receiv:e certain disdosures, to requ~t aJ1d obtain cancellation of the Mortgag11 I.nsurance, t., havt the 
Mortgage Insurance. terminated automatically, aadlor to receive a refund ofany Mort;~ge l.nsurance premiums 
tlaat were unearn.ed at the time of suck cancclbtlon or termiution. 

J 1. Assig1t111ent of l\tncellaneous Pratteds; F0Tfeitt1u. AJ! Miscellaneous Proceeds arc hereby as>ign:ed li.> 

and shall be pa.id to Lender. 
If the Property is damaged, such Miscellanebus Prcxeedsshall be applied to restoration or repair of the Property, 

if the restoration or repair is economically feasible and Lender's. secl,irity is not lessened. During such repair and 
restoranon period, lender shail fowe the dght to hold such Miscellaneous Procccdf 11nti1 Lender has had an 
opportunity 10 inspect sueh Property to ensure the work has been comp.leted to Lender' .s satisfaction, provided that 
such inspection shall be undertaken promptly, Lender may pay for the repairs and·rcstoratfon in a single disbursement 
or in a series of progress payments. as the work is completed. Unless an agreement is made in writing or Applicable 
Law requires interest lo be paid on such Miscellaneous Proceeds, Lender sha1l not be rcquir·ed to pay 8orrower any 
imetest or earnings on such Miscellaneous Proceeds. If the rest.oration or Tepair is nc economically feasible or 
Lender's security would be lessened. the MisceHaneous Proceeds· shall be app.llcd to the sums secured by this Security 
Instrument, whether or not then due, with the excess, if any, paid to Borrow.er. Such Miscellaneous Proceeds shalt 
be applied in the order provided for in Section 2. 

In the event ofa total taking, destruc.tion, or loss in value of the Property, the Misccllaneoos Proceeds shall Pe 
applied bl the sums secured by this Security fnstrument, whether or not then due. with the excess, if any, paid to 
Borrower. 

In the ¢vent Ofa partial taking, dcstrtlctiOn, or loss in value ofth¢ Property in wh1c:h the fair market w.lue of 
the Property immediately before the l'>artial taking. des.truc:tion, or loss in value is equal to or greater than. the amoun! 
of .1he sums s~urcd by this Security Instrument immediately before 6c partial 1.aking, d!Stl'Uction, or loss in value. 
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security fn.'>trument shall be reduced 
by the amount of the Miscellaneous Proc:ccds m1.1ltiplied by the follov~ing fracifon : (a) the total amount of the sums 
secured immediate.ly before the partial taking, destruction, or loss in v;ilue divided by (b) the fair market value of the 
Pr.o.perty imm.edlately before the partial taking, destruction, .or loss in value, Any balance shall be paid to Borrower. 

fn the even1 of a partial taking, destruction, -0r loss in value of the Property in which t.~e fair market valu~ af 
the Property Immediately before the partia.I taking, destruction,. or loss in value .is less than the amount of the sums 
secured immediately before th.e partial taking, destruction, or loss in valu~, uuless Borrower and Lender otherwis.e 
agree in writing, the Miscellaneous Proceeds shal! be applied to the sums secured by this 'lecurity instrument whether 
or not the sums arc then due. 

ffilic Property is abandoned hy Borrower, or if; after notice by ~cnclerto Borrnwer that the Opposing Party (as 
de.fined in the next sentence) offers lo make an award to settle a claim for damages,. Borrower fails to respond to 
Lender within 30 days after the date the llotice is given, Lender is authorized tQ collect :md apply the MisceUancous 
Proceeds either to restoration or repair of the Pro.perty or to the sums secured by this. Sr~curiiy Instrument, w.liethcr 
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or not then dui=. "OpJ)OSing Party" means t!ic third party that owes Borrower MisceJlar:eoll;; Pr<x;cct'.s ¢i"' the party 
agamst 111\hom Boftowtr has a right of at'lion ·in rqafd to Misc.eUan~ Praeetds. 

Borrower sha!I ~ in default. if any action or procmiing, whether civil or criminal, is ';x:gun that, in Lender's 
judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the Property 
Of ri~'3 under this ~urity 11\lt\'ument Borrower enn ~re such a defaul,\ 11.nd, i faccclcration has oowrred, rcinst&te 
as provided in Section 19, by causing the action or procccdin~ to be dismiacd with a ruling lhai, in W:ndcr's 
jud~nt, precludes forfeitufe of !he Property°' other material impair~ o: LcE?cer's i.ntercst in h e Propett)' 0or 
right$ under this Sec1,1ri1y Insuurn~t. The proceeds of an.y award or claim for damages 1h;rt arc attr'?>U'tllble to the 
Impairment of Lender's interest in the Property are hereby assigned and :;hall be paid to Lender. 

All MiS«llaneous Proceeds that are not applied to restoration or repair ¢f the :>ropert;.' .shall be: applied in lhe 
order provided for in Section 2. 

12. 80f'f'01'ff Not Re&ea.sed; Forbe•r•au B;t Lead tr Not a Waf\ler. Extension of · he time ; Or J)'lymcnf or 
modifica1ion of amortization of the sums ~11ted by this Securit)' lnst!'vm<:nt granted ])y Lcnd¢r to B<)tt'ower or any 
Sue«ssor in Intcrest of Borrower shall not operate to relea.~e the liability of Borro:wer or a11 y Succeessors in Interest 
of Borrower. Le:uicr shall not be required co etltnlnen« proceedings iwiir..st tn)• Successor- in lnterut of .Borrow:r 
or to refuse to e..xter.d time for payment or otherwise IJIOOify amon:iiation of the sums secured by th.is Security 
lnstruffil:nt by reason of any demand made by the or:ginaJ llorrower pr any Successor$ in !r.terest: of&rrower. l\ny 
forbearance by Lender in exercising any righl >or remedy including, v.'1thout limitation, Lender'~ acceptaJ'l« of 
payments from third persons, entities or Succt:SSO\'s in lnteresi of Bortt wer or in amount$ I~ than the amount then 
due, shall not be a waiver of or preclude. the cxerci,<;c of L"I)' rigltt or remedy. 

13. Joblt attd S«\·tral Uabilit)'i Co-1ip~; SutttsSOn and Aatps B~Hd. Borrower coverants and agrees 
that Borrower's obligations and liability shall be joint and sev~al. Ht>wever, any Borrower who co-signs this Securi1y 
Instrument but does:not ~ccute the Note (a • co-signe:r"): (a) is co-signing this Security 1 nstrument ody to mottgage, 
grant and convey .the co-sl.gner's interest in the Property u.mlcr the ti..'fmS of t:iis Smirity lnstnm1ent; (b) is nor 
personally obligated to pay the sums secured by th;s Sec.urity Instrument; and (c) agrees tr at Lender and any odtcr 
Borrower. can agree to extend, modify, forbear or mnke any accommodatior..s with regard to t"l\ c: terms ofthis Security 
Instrument or the Note withou'I the cc>-signer' s consent 

Subject to the prpvisions of Section }8, any Successor in Interest of Borrower Y'ho as5urn1;5 Borrow~r' s 
obligalloit& under this Se<:urity Instrument in \\>Titing. and ls approved by Lender, shall o!J!Jrin all of&rrower'srights 
a!1d benefits under th.is Security Instrument. Borrower shall not be :cleascctrom BorrowCJ' .; obligatbns aild l .. bil·ty 
under this Security Instrument unless Lender agrees to sucll release. in writing. The covetmits andagreemems of this 
Security Instrument shall bind (except as provided in Scctioo 20) and benefit the successorr. a!!d 8.S$igns d Lender. 

14. Loan Cllar16- Lefldcr may charge Borrower f<"es for ~rvic:es performed !n e<>tmectfon Wi.th Sorrower's 
default. for 1hc purpose of prot~ing Lendcr'.s i:ncrcs1 in the Property and rights under his Sccu;'i1y lnstrumcot, 
ittcluding, but not limited to, .-.ttorneys' fees, property intpection and valuaii;:n fee! . In rci;ard10 ai;yother fce.s, the 
absence of exprcs! auihotlty in this Security Ji'IStrument to charge .a specific fee to Eiarrowc:r &hail nrit be conl!trued 
u a prQhlbition on the charging \lf such fee. Lender may I# chargefcu th~t arc cipl'CSSly prohibited by thi!! Sec\u:\ty 
Instrument or by Applicable Law. 

lfthc Loan is· sub~ to a law which sets maximum loan charges and Iha! law is finally interJcrcml so that :the 
interest or olher loan charges ·collected or to be colle1>1e(I: i,1 connection with the Loan exceed the permitted limils.. 
then: (a) any such loan charge shall be reduced by the amount necmuy to teduce the cha1'.ge tQ the permitted limit; 
1md (b) any sum& already coll~ec:i IT001 Borrower which o:ceeded permitted limirs win !>e rcfuncicd to Borrower. 
Lender may choose to make th'is refund by reducing the principa! owed i;nda' the Note or by making a direct pa}'Jl'letit 

to Borrower. If a refond rcdUC'CS principal, &he feCudon will be treated as a partial prepayrr.cnt without any 
prepayment charge{whethcr or nQt a prcpaymenl charge ;$ provided fC1r und•~r the Now). Borrower's acceptance of 
any such refund made by direct payment to Borrower will constrlute a waiver of a-ny right of action Borrower might 
have .aris;ng out of such overcharge. · 

IS. Notkts. All no<ices given by Borrowero;- Le:i.c!er in ~tion with this Scc1d 1y Jnsir;.amen1 must !:e in 
writing. Any notice to Borrower in connection •»ith this Si:curiiy ln$lTument shz!! be deemed to m-·vc been given to 
Borr()Wcr when mailed by first class mail or whtil actually .delivered to aoi·rowcr' s notitc addh:s.> if-Sent by Olhtr 
means. Notice to any one Borrower shall eonstitute notice to all Borrowers unless ,\ !>Plictlbte Law upresslnequires 
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otherwise . . Th¢ notke addn:ss ~aJl be the Pfoperty Address unlc:ss B<:lrrower ha$ designated a,$4})stii:uu: nOtice, 
;tddress by n9ticc •to Li:nder; . fl19~rowcr shall p~omptly notify· 1 .. e11der ofBQrrower' s change of address, ff Lender 
sp~fies .a procedure. for reporting Borrower's diange.of address:; ~hen Borrower shall only report a change of address 
through thaf specified pr°"durc. There may be onlfone<lcsiinated nciticcaddrcss under this Sec'1Jity lnStfwnc;fii 
at:any oncrtime. Any notice_ to Lender shall be. given by delivering it ot by mailing it by fir.st.elm mail to Lendc:r"s 
address stated herein ynless Lc;nder.has designated another aQdress by notice to .Borrower, Any notice in connecti.on 
with this Security Instrµmi:n.tshall not be deem¢ to have been given to Lender u11til actually received hy Lender. 
If any notice required by thisSccurity Instrument .is also required under A~j)llcabfo law, the Applicable Law 
requirement will satisfy the corresponding rcquircmcrrt under this Security InStttiment. 

16. Go~'erlllng Law; Sevenhility; Rules of Constt11ct1oo. This Sec\lrity Instrument sliall be governed by 
federal law and the l;lw of the jurisdi¢tion in which I.he Property is l~all;d. All rights .and obligations containeq in 
this Security Jnstrumcnt uc Sl.lhJcct to any n:quircmcnts and limitations ofApplicl!ble Law. Applicable Law might 
explicitly or iJTlplicitly allow the parties to ~~rec by contract . or it might be sile11t~ . but such silc:nce .shall not be 
construed as a prohibition against agreement by contract. In the event that ar,y provision 1:>r clause of this Security 
Instrument or the Note coT1tliciS With Appl iciibie Law, .such conflict shall not affect other provisfons of this Security 
Instrument or the Notec which can be ghien effect with®t the tonflii:ting ptovisian. 

As used in this Security Instrument: (a) worrls ofJhc masculine gender shall mean an$! include correspClndi!lg 
neuter words or word.s of lhc .feminine gender; (o) words in the singular ~hat l me~ and include the plund and vici:: 
versa; and (c) the word "may~ givc.s .sole discretion without any obligation to talc~ any action. 

11. Borrower's Copr. Borrower shall be given one copy of the Note and of this security lhsti'urnt:nt. 
18. Transfer gfthe. Property or a Beneficial Jltterestln Borro9'-et, .As \ISed ill this Secti.on l~. "lnt<ire$t in 

the Property" means any ICgat or benefo;iid intefcst in tl'\e Pr.operty, fr1Clu4~::;g, but 1"Qt lin1itcd to, thmic benef1Cial 
interests tr.~nsfcrred in a bond .for deed, contract for deed, instal lmentsales contract or escrow Agreement, thC .intent 
of which is the transfer of title by Borrower at I} future date to a. purchaser. 

If alf or any part of the. Property <>I' any fotere.st ifl the Property is sold ortfansferrcd{or if &rrbwer is not a 
natural •j)ersonand.a beneficial interest in Borrower is sold or tran&ferred} without l.ellder's prior written <:ottscnt, 
Lender. may requircimmediat¢ pa}'tttentin ful I of all s:wns secured by this Security Ins~mcnt . HQw~~ver, this q.ption 
shall not be exercised by Lender if su¢h exerci'sc is prohibited by' Applitable Law. 

lf Lender excrci!ICS this optil>n, Lender shall give Borrower noticc :ofacceleration. The notice shall provide a 
period of not .less than 30 days frtim the date the notice is given in accordance with Se¢iiot1 rs within whi¢h Borrower 
must pay .all sums secured by this Security In5rrumcnt. If Borr9w¢rfails to pay th~ile ~urns prior to ;he expiration of 
this perfod, . Lender m11y invo~e ~y r~.dies permitted by this Security Instrument without further nQtice or demand 
on Borrower. 

19. Borrower's Right to ReinState After Aci:eleration. If BOrrower meets·cmain C:t'>nditions, Borrowefshall 
have th6 right to have enfor~cment ()f tbis Security lnstl"urnent discontinued .at any time prior to the ~rli'e$t ()f: (a) 
five days ~fore sale of th~ frqpC11y pursuant to any po"'cr of$afe <:ontained in this .• S~rity l!1$trumcnt; (b) ~~1ch 
other p¢tiop. a$ Applicable Law rnight specify for the termination ofBotrower' s right tONins;tate; or .(c} .entry of a 
judgment enforcingJhis Security Instrument Those cQndifons arc that Borr()wer: (a) pays Lender all sums which 
then would be due under this Security lnstrument and the Note ;is if noaccelel"ation had oceurred; (b) cures any default 
ohny.other covenartts or agreements; @pays all expenses hcurred in enforcing 1his Security lnStrwncnt, including, 
but not. limited to, rcaso.nable attorrtcys' fees, proJ;erty ir.1>pec;tiorr and va!.llation fees, arrd Olher fees. h1c1:1rn:l.if()r the 
?\lfl>Q$e of protecfoig Len<kr' s mten;st in the Praperty an<l rightS under this S¢Cµtity lnstt1tmcnt; and @tak~s such 
action a~ Lender may reasonablt require to ~ssurc that Lender's interest in the Property and rights. under this Security 
Instrument, and Borrower's .obligation to pay the sums secured by this Sec.urity Instrument; ~·hall continue unc:hanged-. 
Lender may require that Borrower piwsuch reinstatement surfts and ex]le:05eS iii 'one or mQte qfthe following foririS,-. 
as sclectcd.bytcndcr: ·{a) e11sli; (b) m(lncy or'der~ · ( c) certified ch~k. bank check, treasur~r·11 ¢heck or cashier's c:hc:ck, 
provided aoy S(JCh ehec:ki$·drawn upo.'1 an institution wh0$e deposits are ins.urcd by a 'f~dcnJ agency, instrumentality 
or entity; or(q) Electronic Funds Transfer. l;lpon reinstatement by Borrower, r.hisstcuritylnstrumcnt and obligations 
secured hereby shall remain fl.lily cffcetivc &$ iY.n() accelerstie>if had. occurred. However, ll1is right to teiilState shall 
not apJ>ly in the case ofa.cceleratipn t1.nder Sectfon I a. 
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20. Sale of Note; Cha11gt or Loan Strvicer: Noti~e of Grievance. The Nor.: or a partial interest in the Note 
(together with ~hisSce1,1rity ll\sfrument} canbe S(\Id oae orm<>rctirneswithoot priot M1ticc to Borrower. ·A !(ale might 
rc$Ult in a change in the entity (known as the_ ~Loan Servicer") that colleas Perioilic P-.yments due under the Note 
and mis Security ll\S!rumm1 and per.forms other mortgage loen servicint' cbligarim1s untl.er the Noce, this Security 
lnsm.uncnt, and Applicable Law. There <llso might be ooe or !110l'e clum#! of the Loan ~~iccr l.lltrdated lO a sale 
of the Note. If there- is a change oflhe Loan Servicer, Borrower will be given writtcc1 noiice ofdw: change which will 
state the name and address of the new Loan Sefriccr, me address to which paymen!.a should be made and any Qthf'.t 
infonn11tion RESPA requires in connectiQ!l wilh a notice of transfer of servicing. ff the Note is sold a11d thcreaft~r 
Che Loa.t is serviced by a Loan Servicer o-Jier than the purchaser of the Note, me mortgage lol!fl servicing obligati<ms 
to Borrower w.ill remain 111oith L;c Loan Sen·lcer or be iransfcrrcd to a successor Loan Servicer and are noi assllltl'~d 
by the Note purchaser unless -otherwise provided. by the NO".c purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (M either an fr.dividinl 
litigant onne member ofa class}tbat arises frorn the other pany• s actions p1.1rsuant to this Security lnS!rument ()t that 
alleges that the other party has breached any provision of'; or any d_uly owed by re~son of, this Sc;:urity Instrument,_ 
until such Borrower or Lender has notifioc the othcrpany (with such notice ,givc:n in cOO\pliancc with the rec,;uircme1:1s 
of Section 15} of such alleged breech and afforded the ·o«.'icr party hereto a "·casonablc period after the giving of ir.i:h 
notice to take corr«1ive act.ion.. tr Applicable Law provides a time period which must elapse before cmJtin action 
can be talten, mat time period will be dttmcd to be reasonable for ~urposcs oZ thl:s paragraph. Th~ notice of 
accelc;ration and opporumity fo cure given io Borrower pursuant to .Sectiun 22 and the notice of;iccelcra.1io11 gjv•!n 
to Borrower pursuant to Sec1ion 18 shall be deemed 10 satisfy the notice and oppor1unity to take corrective a.c1iw1 
pt ovisiorts of thi5 Section zo. 

21. Haza.rdous Sllbttancu. As used in thi:i Sft;tion lt: (a) "l!azar<lous Substances~ .are tiwSC" subsunccs 
cefinOO. as toJCic or hazardous sub.st;mces,. pollutants, or wastes by Environmcnl31 L&w and the follO'Ao'ing substanees; 
gasoline, kerosene. other flammable or to;<ic petroleum products, toxic pesticides and herbicides, volatile sol~nts, 
mate(ials containing asbestos or formaldehyde, and radjoactive materials; (i>) ~Enironrnenwl Law" me~ns federal 
laws and laws ofthcjwis<lic1ion where the Propert;· is located !hat relate to flcalth, saf;;ty or environmental protccric.~ 
(c) ~ environmental Cleanup• includes &llY ,,.c:sponsC action, rcmedi:.I i.ction, H removal action, as defined in 
Environmental Law; and (di an ~£n,·iroomenral Condition~ mems a ccndiiion tha1 can cause, connibute to, o.r 
otherwise trigger an Bnvironrnenud Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storag•;, or relc:ase of ar:y Haxardol!S S"Ub~ant~, 
onhrcatcn to release a.'1y Hazardous Substances. on or in the Property.. Borrower shall no1 do, nor allow anyone else 
10 do, anyihing affecting the P'ropeny (a) that is in v.io'ation of any .Environmental Law, (b) which crelltes: an 
Envir0nmcntal Condition, or (c) which, due to the presence, use.. or release of a HazardllllS Substanct:, ereates a 
tof\dition that ~eTsely affects I.be vatue of the Property. The pccedin3 two sentm«s sl:rall no~ apply \O .he 
presence, use, or Storage on the Property of small quantities of tlazarc!tus Substa:iees that <?re ger.eriilly recognized 
to be appropriate 10 normal residential uses and 10 maintenance of the Property ( i ncludin~h but not limited to, 
hazardous sub$Utnces in consull'ier products). 

Bof'rower shall promptly give Lendt't written notice of (a) any investigation, :laim, iefnand, lawsiJir or other 
action by any govcrnmcnr;ll or reiulatory agency or priqac pan.y involving the Property and ay H!Wlrdoul Sub$tat1.cc 
or EnvironmenUll Lo.w of which Borrower has actual k."lowledgc, (b) any Environmental Condition, indu(ling but not 
limited to, any spilling, leaking. discharge, release or 1.!11·eat of release of ;iny Haz;i.~dou5 Substance, 1nd (c) :Jn)' 
conditfon caused by the presence, use or release of a Hazardous SLlbstnnce whid• adversely affects the value of the 
J'ropc.rty. If Borrower leams, or is notified by any governmental or n:gu'atory authority, or any private partyJ c1at 
any rcn:tO'val or other remediation of any Hazardous Substance affecting the Pr°'>eny is ncces.W)', Borrower $!;all 
prompdy i.ake all necessary remedial llCtlons .in acCQrdanc;c with Environm.:ntal LaN. Noth:.ng herein shall cre<Ue any 
obligation on Lender for an Environrnc'ltal Ckump. 

NON-UNIFORM COVENANTS. Borrower end Lender further eoventnt and agrl?l as follow:;;: 
22. AcceleqtlolJ; Remtdies. ~•dtr sftall cfvt notice to Botr~wer prior to a«eleration t'otlowi11g 

Ron·owu's breach of any ~-~aant o.- agreemnt tn thb Sttority lmtnltu~nt (b~t net prlor to acce\erntlon "r.4tr 
Stttioa 18 ttnkSJ ApPlkabk Law pro\'ldtt othuwtsc). Tile nodft sll~ specKy: (a) t~ etefaalt; (b) u.e lU:tior. 
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reqalred to cure t.he default; (~)a date, not less thab ;JO days from the date the JJotlc;c 1,-s g!ven to. Borrower, by 
which tJtc de.fault most ·~ cured; and (d) that faiJ11rH() am the default en or t·ef~ cbe "-te spedficd ill tte 
.notice may ru•lt In atteleratioa of the sums 5ft11rcd by this ~curlty lastNl.OH~ aad .. $&If oftbe Prop.:rty. T1ie 
aotice s•aU fl!rther la.ronn Borr4Wer of the tjgbt to rdastatt atrer accderatioa and the riglrt tc briag a eou.rt 
adlon to 1l5'ert the oon-exiS.tencc of.a default or any oe•er defense of&rrower fiJ acceleration. and sale. If the 
lkfault ls m1t cu.red on or before the datuptdfkd lo the notice. Lender ants crption may requlR Immediate 
payment io full ef all sa.ms .st.cured by this S«arity h1stnunent. Witlloat filrther dema.nd aad may iov• the 
power of 511fr and arty other remedies permitted by Applicable Law. !AJldt:: ·sJuU l>e tatl1ltd w tolled tll 
e-q>em.a illnrnd .hi pun•\ni tlleremtdia pnwidfll lD tills Secdol\ ll, btllldi•R, but aet timhetl to, rcasoub~ 
attorneys' fets and coslS of UUe evkfencr, 

If Lcnderfovokrs.tlle power of5ale1 Lenthr sball execute or cause 'l'ti.$tt-e to nenite a wrlttea notice of 
the occurteare of an event or tltfaalt and of Lender's elution to cuse tile Prc:>perfy to be sold. Trutee .slulll 
cause tttfs aot!ce to k recorded ht eaell covoty In wtrida Hy pan of 1l!e Property Is *11ted. lender t•r Trtit~ 
tbU mail copies tif tht aoiltt Q pmcrilted by ~ppl~le Law to Borro~r .. d to tile otlter ~nons J"fcscrlbl!lf 
by Applicable Law. Tnastee s•all give public notke of $ale to Ute pe~-wtJJ a11d In the manner }Jrtstribed tty 
Applicable Law. Arter the Ome required by Applicable Law, Trustee, without demand on Borrower, shaU s~~fl 
the Pro.~rt)· at pubUe auctloll to d11 highest bidder at t.he time •ad place and uder tM terms designated lo (be 
aotb of sate I.a oae or more pa.reds ud ia ••Y order Trultff deterllllne,;. 1'n.:rtee m•:·• pMtpene saJe or an or 
uy parcel of the Property by pa.blic aaaouan~at at tJtc time aad p(ac-« of aay JWevioasl)· sdttdlded Jale. 
Lender or i1s designee may pu.rct\a.se tile Property at any sate. 

Trustee shaJJ deliver to the purchaser Trustee's deed eon\leylng tile Pr<•perty without a.ny covena.11t or 
warranty, eapmsed or Implied. Tile recitals In tbe Trustee's dffd sh•H be prlm rade evftknce of the Cr'Uth 
nf tlae statemt1tts made t11eni11. TTUsttt 1111.U apply tbe procmts of tit; sale ia tile follflwhlt otder. (a) to all 
upeoses of tJtc Sllle,. llldu.diag, but not tlmited .to. l'tll$0Dble l'ruttt' s aad att»nacp' fen; (b) fa all sums 
secured by thlr SICCu.rlty . lll$tr1tment; ud (C) any nceu. to (be penOJt or persons legally entilltd to it 

23. Reconveyance. Upon payment ofall sums secured by this Security Instrument, !,ender shall request Trustee 
10 rcconvey the J>i-opcny and shall surrender this Security Instrument and all notes evidencing debt secured by this 
Sc£urity lnstru.-nc:n1 to Trustee:. Trustee shall. rceon•.'cy .the Property with(>CI warfllnly tO the per50n. ot pcr~ot.s legally 
entided to it. Lender may clu.:gesuch person or P#SOOS· a reasonabte ftt far reconveying tr.e Property, bat only if 
me fee is paid to a third party (such as theTnistc:c) for services rendered anJ the chuging of the fee is pamined under 
Applicable Law. If the fee charged does not exceed the fee set by AppHcable Law, the ·fec is conclusively presumed 
to be reasonable. 

24. Sabstltutt Tnstee. Lmder, at iu. opticm, may from time tO rim<: appoint a successor tru$1<:C 10 anyTrust« 
a?POlntcd hereunder by an. instrument e.xec\11.Cd and acknow:cdged by LCtldcr a.'ld recorded in the 0ffire of the 
Recorder of the county in which the Property is hx:atc:d, The instrument shall contain the nJlm~ of the original 
Lender, Trustee and Borrower, the book and page where this Security lnstrum·~nt is rc.:ordad and the name and 
address of the sucetssor tr\lStee. Without convcyaner of the f)topcrfy, \he SU(;tessor tJ:Ustec shall Slltctt'd to all me 
title, powers and duties con.fe:Ted upon the Trust« be.tcin and by Applicable Law. This proced11rc for substitution 
oftrustee shall govern to the exclusion of all other provisions for substitutioo. 

25. S.ateme.nt of Obllgatlott Fee. Lender rr..ay ccl:cct a fee not 10 e).ceed :1c maximum a.mount permitted l>y 
Applicable Law for furnishing the statement of obligation as provided bySi!ction 21/43 of the Civil Code of California• 
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The undC!'"Sigrted Borrower rcqu~ that a copy of any Notice of ~fituit ane any Noti¢ of Sale uidcr this 
~rity lnsuument be ma.iltd to the Borrower tt the address set forth above. A c01y of tn)' No'titc of 0.:famt and 
any Notice of Sale will be sent only to the address contained in rhis rccotd:d req JcSt. If the .8on'owcr' s ~·s 
changes, a new rcqtmt mast be recorded. 

BY SIGNING BELOW, Borrower accepts and 11.grccs :o the tenns antl covcnantl! contained in this Security 
ln;;trUITlcnt :md in any Rider C1.e<:nted by Borrower and rcrorded with it. 

------------ (Seal} -Borrower 

- ------------ (Seal) ·Borrower 

Witness: 

------------- (St:al) ·!ilotrowcr 

------------=-(Seal) -Bo.-rowcr 

------------~(Seal) 
-&rrowcr 

Witness: 
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----------- iSpace l!eloW Thi$ •Urie For AcknowleCgment)----~------

State of California 

County Qf _ _.O._ .. ...... \ C_~ .... an,=· ..... ••--------

On ___ \-__ , s_· _-o .... _c:.._,_, _ 

) 
) SS. 

) 

personally appeared SHELLEY VON BRINCK.EN 

who proved to me <>n rhe basis of satisfactory ~idence to be the perSOll(s) whose name(s) isfare subscnbcd 10 the 
within insm.urtent lllld acknowledged to me that he/she/they executed the same in his/hcr/thcirauthorizcd capacity(ies), 
and that by his/her/their signature(s) <>nthe iostrurnent the pcr®n(s), qr the 1mtify uoon beh1tlf of which th\; ?¢r$on(s) 
acted, executed the instrumem. 

r certify under PENALTY OF ?J:,RJURY under the Jaws ofilic: St.ate of.Calif()rl;ia that the fo:-egoing paragraph is !till' 
and correct. 

WITNESS 11\Y hand and official sea\. 

NOT ARY SIGNATURE 

NOTARYSl:iAL 

CAUFORNtA-Sil'lgt& Family-Fannie MaOIFreddie Mac UHIFOPM INSTRUM91T - MEAS 
Form 3005 01101 Page 14 of 14 
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~- .. 
GM~~ Mortgage 
3451 Hammond Ave 
P.O. Box 780 
Waterloo, IA 50704-0780 

07/24/12 

SHELLEY VON BRINCKEN 

14738 \VOLF ROAD 

GRASS VALLEY CA 95949 

RE: Account Number 
Property Address 

-·7759 
14738 WOLF ROAD 

GRASS VALLEY 

Dear SHEILEY VON BRINCKEN 

CA 95949 

The enclosed mortgage history is being provided in conjunction with the recent escrow analysis 
review of your account which \vas mailed to you under separate cover. 

As your last annual escrow review was completed on your account more than one year ago, this 
document reflects a history of your escro\'l account activity since the last annual statement was 
issued. 

If you have any questions about this matter, please call our office al 800-766-4622 
(weekdays, 6:00 a.m. - 10:00 p.m. CT; Saturday, 9:00 a.m. - I :00 p.rn.). 

Thank you, 

Customer Care 
Loan Servicing 

4:63 

If th is is a mortgage loan and the property is located in the state of Texas: 
COMPLAINTS REGARDING THE SERVICING OF YOUR MORTGAGE SHOULD BE 
SENT TO THE DEPARTMENT OF SAVINGS AND MORTGAGE LENDING, 2601 NORTH 
LAMAR, SUITE 201, AUSTIN. TX 78705. A TOLL-FREE CONSU1V1ER HOTLINE rs 
AVAILABLE AT 877-276-5550. 

A complaint form and instructions may be downloaded and printed from the Department's 
website located at wwi.v.sml.texas.gov or obtained from the Department upon request by mail at 
the address above, by telephone at its toll-free consumer hotline listed above, or by email at 
smlinfo@sml.texas.gov. 
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Account Number 

Name 

Starting Escrow Balance 

Ending Escrow Balance 

Starting Time Period 

Ending Time Period 

7759 

SHELLEY VON BRINCKEN 

0.00 

-4,693.401 

08102/201 O' 

071241201.2 

TransacfJon Date Amount To Escrow Trans Type Transaction Descnptton Escrow Balance 

6.276.62 RT PAYMENT 0.00 

-5.276.62 p-:-;: PAYMENT -6.276.62 

Sl9!20to 453.00 R20 Escrow Refund-Fire •5 .. 823.62 

10112/2010 5,823.62 " SR PAYMENT CLOG· 

p 111012010 -1.154.45 ESO Escrow Dlsb-Tax Coi.cn:y -1.154.45 

1319111111 -1 .• 154.45 EW Escrow Olsb-Tax County 

1119/2011 -1 ,192.25 ESO Escrow Dish-Tax Co-e."1ty -3.501.15 

-1 .192.25 ESO EsCTow Disb-Tax Co1:.;nty 

Total Escrow Amounts 1,5S3.22 

1 
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r-

GMAC -Mortgage 

48081-0000277-001 
SHELLEY VON BRINCKEN 
14738 WOLF RD 

3451Hammollt1Avenue 
Wa!erloo, IA 50702 
1-S00-766-4622fFolfow t'le Prompts 

GR.ASS VAU-EY CA 95949-8134 

Iq:>oMant Note: In accorcance ti-, RESPA 
r-eq;.Jtre:mer.t:s. t 1"':is not1ce is be1n9 sen"'t as a 
res'U? t o-1 -::"':1e PeView' completed on your escroh' 
a.cc.::i:;;.~n t w 

lNITIAL ESCROW ACCOUNT 
DISCLOSURE STATEMENT 

ACCOUNT NUMBER, -7759 

PRO?ERTY ADDRESS: 
14738 WOLF ROAO 
GRASS VALLEY CA 95949 

At.:ALYSIS DATE: JiJLY 23, 2012 

L--~-
PLEASE KEEP TlllS ESCROW ANALYSIS F01< COMR'\R!SON TO NEXT YEA.R'S S1i\TEME1:'11. 

Sccfion 1: ESTIMATED AMOUNT(S) 
OF NEXT DISBlJR_S.~ 

1, 192.25 
'' 192.25 

AMOUNT(S) USED 
DESCRIPTION 
COUNTY 
COUNTY 

NEXT DlJEJ}.e.;.m 
DECEMBER 2012 
APRIL 2013 

~RIOH ANALYSIS 
o.oc 
o.oo 

TOTAL ANNUAL DISBURSEMENTS: 
TOTAL ESCROW PA>!MENT: 

New Payment Amount; 
New Payment fffect-ive: 
Next Schectulad Analysis: 

. ""Y'!l1E111t change: 
Escrow 

Tctal 
Hr~ nc t:oa1 /In-ter"est 
Tota1 Payment 

2,384.50 
198.70 

; ' 465' 14 
SEPTEMBER O'i, ::'012 
SEPTEMBER 0 • • 2.013 

New Prtor Analysis 
198.70 523.05 

198.70 52Z~05 
1,266.44 \,26E.44 
1 . 465. 14 t. ?SS. 49 

For details abuut the dilforcnce between the old sod new payment amounts. plCllSe reference the ESTIMATFJ) 
AMOUNT(S) OF NEXT D!SBURSEMENT and AMOUNT(S) r. JSIID IN PRIOR ANALYSIS columns listed ab<"•c. 

Any qut-s1ions regarding chan~s in the "E~'timatt-d Amount of Nc:d Disbursement" 
should be directed to your Ta" Authority and/or Insurance Company. 

To re•il our msur.mcc department c-all: 1-800-256-9%2. 

o.oo 
523.05 

If you are utilizing a military a 11otment. or third-party company to make payments on your behalf, 
please notify your ser-vice cf ttny payment changes. 

UNRELEASED SURPLUS NOTICE 

GMAC TIUS IS NOT A CHECK -Mortgage 
SHELLEY VON BRINCKEN 
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SHELLEY VON BRINCKEN 

Dear Homeowner(s}: 

As you know, we are the servicer for your mortgage ioan. We maintain an 

escrow account for your loan. Part of your monthly payment is an escrow 

payment. VIie use that money to pay your escrow items. These items may 

include property taxes, hazard insurance, ground rents and other expenses as 

described in your mortgage contract. 

The amount of your escrow payment depends upon the way we classified yoJr 

contract. We have classified your contract as a "One Sixth Aggregate Cushion 

Contract" Under this kind of contract, we have estimated the amount of your 

future bills for escrow items. VIie have projected your account balance for the 

next year. Your projected account balance will fall to 1/6 of the total amount of 

your escrow bills at least once during the projected year. For example, if your 

estimated bills for escrow items total $2400, your projected account balance 

should drop to at least $400 (116 of $2400} during the projected yearfollowin,;:i 

the analysis. Actual results will often differ from the projections. Differences in 

amounts will be considered in your next escrow analysis. 

We may improperly classify a few contracts. If you believe that we have 

incorrectly classified your contract, contact us at the phone number or address 

listed below. 

If you have any questions concerning your escrow analysi.s, please contact us 

at the phone number or address listed below. 

Very truly yours, 

GMAC Mortgage 

GMAC Mortgage 

3451 Hammond Ave. 

P.O. Box 780 

Waterloo, IA 50704-0780 

1-800-766-4622 {Toll Free Number) 

Escrow Analysis Department 
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... .. , 

the analysis. 
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.. . 

ii 

RESCAP 
IJUL 2 2 ZD13 

MORRISON FOERSTER 

: elaiu:Q. mation 

If your claim relates to a mortgage loan that you believe was originated or serviced by one of the Debtors, 
please be sure to Include the following loan information, so that we can effedively search our records for 
information on your property and loan, and evaluate your claim. 

Loan Number: 

State: 

6/, t1~/V1(A 

Additional resources may be found at - http://www.kccllc.net/rescap 

Residential Capital, LLC P.O. Box 385220 Bloomington, MN 55438 

OOIKC0002..,590SO-?_dOOICllic_271/000'219/00087S 

Claim Nwnber: 441 
SHELLEY VON BRINCKEN 

T : POC 
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CERTIFACATE OF SERVICE 
ACKNOWLEDGEMENT OF RECEIPT BY MAIL 

I, Luke Pedersen am over the age of 18 and not a party to the within action and 
live in Sacramento County, California. On, July 18, 2013 A.D. I did send by Priority 
mail. 

And did mail the document(s) described as; 

Original Copy of the RES CAP,BASIS OF CLAIM INFORMATION FORM 
with attached BASIS OF TIIB CREDITOR CLAIM NUMBER 44. Also and 
copy of the RESCAP letter and fonns dated JUNE 31,2013. 

And by placing a true copy thereof enclosed in a sealed envelope, fully prepaid, 
addressed as follows: 

Residential Capital, LLC 
P.O. Box 385220 
Bloomington, Minnesota 55438 

And by placing in the mail at the location of United States Post Office, Grass Valley, 
California 95945. 

Additionally I have first hand knowledge that the alike documents where emailed 
to:Claims.Management@rescap.com this same day. 

I attest and affirm that I did mail the above on the date of July 18, 2013. 

Luke Pedersen 
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Shelley von Brincken 
POBox2362 
Grass Valley, California 95945 

In RE: RESIDENTIAL 
CAPITAL, LLC, GMAC 
MORTGAGE, LLC, and other 
Affiliated debtors 

Case No. 12-12020 MG 

Clarification for the Basis of The Creditor Claim for 
Shelley von Brincken Claim# 441 

1. The above claim is filed based upon a :fraudulent and unlawful non-judicial foreclosure 

that was commenced on the property at 14738 Wolf Road, Grass Valley, California by 

GMAC MORTGAGE, LLC on September 3, 2010. 

2. The Substitution of Trustee was signed by an alleged :MERS employee, at a time when 

MERS, Inc. was not registered with the Secretary of State and was, consequently, not 

aothorized to do business in California by the California Secretary of State, see Exhibit 

A. Consequently, MERS, Inc. 's act of signing and recording the Substitution of Trustee is 

an act that violates California Corporation Code, Sections 2258 and 2259, and makes the 

act of signing and recording the Substitution of Trustee docwnent ultra vires and void, 

Basis For Claim 441 Page 1 
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see Carter v. DEUTSCHE BANK, NATIONAL TRUST COMPANY, AS TRUSTEE, 

C09-3033 BZ (USDC, N. DIST. OF CALIF.). AJJ aresultMERS, Inc. acted without 

authority in signing and recording the Substitution of Trustee, and said document is void. 

MERS, Inc. did not issue a resolution from the Board of Directors making the signer of 

the Substitution of Trustee, Donna Fitton, a signer authoriz.ed to act on behalf ofMERS, 

Inc. Normally a resolution of the Board of Directors must be issued authorizing the 

appointed person to act in an official capacity as a MERS, Inc. executive, otheiwise third 

parties and courts cannot know if the documents they sign are a valid exercise of 

corporate authority. The signer of the Substitution of Trustee, Donna Fitton, signed her 

name in Los Angeles County, in Southern California, which is the headquarters office of 

ETS Services, LLC, but MERS, Inc. has their headquarters office in Reston, Virginia, so 

it appears that the signature is by an ETS Services, LLC employee and not a "MERS, Inc. 

executive. Additionally, the original lender, MORTGAGECLOSE.COM has never been a 

member ofMERS, INC. MERS membership is the contractual agreement that authorizes 

MERS, Inc. to act on behalf of the original lender, in this case 

MORTGAGECWSE.COM, INC. as a nominee or beneficiary. MERS, Inc cannot act as 

a nominee or beneficiary of a lender that is not a member of MERS, and thus MERS is 

not a beneficiary nor are they a nominee for this particular Deed of Trust. 

3. Without the MERS, Inc. membership agreement, MERS, Inc. has no standing and 

capacity to sign pre-foreclosure documents for MORTGAGECLOSE.COM, INC. MERS, 

Inc. does not have any standing whatsoever to sign their name as a nominee when the 

original lender did not authorize their status as a nominee by way of a standard 

Basis For Claim 441 Page2 
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membership agreement, which is signed by all of their members. MER8, Inc. cannot act 

as a nominee fur MORTGAGECLOSE.COM, INC without a formal written agency 

agreement 

4. Based upon the above analysis of the MERS, Jnc. use of a Substitution of Trustee, 

without the proper agency status as a signer of the Substitution of Trustee, the subsequent 

documents signed by the allegedly substituted trustee, the Notice ofDefilult, the Notice 

of Trustees Sale, and the Trustees Deed Upon Sale, see Exhibit B, were all void and 

defective documents and have no force and effect in law, having been signed by a party 

who does not have standing to sign as a trustee for reasons already discussed. The act of 

signing and recording the Substitution of Trustee, a Notice of Default, and a Trustees 

Deed Upon Sale without standing is a violation of my procedural and substantive due 

process rights as guaranteed under the due process clauses of the Fifth and Fourteenth 

Amendments to the US Constitution. because the signer had no standing to act as an 

agent of the original lender. 

5. Jn addition, GMAC MORTGAGE, LLC presented an indorsement of the note that was 

typed and signed on a separate piece of paper called an allonge, see Exhibit C. Under 

California law, an allonge must be signed directly on the note, unless there are so many 

indorsements on the note itself that a separate allonge must be filed and attached to the 

note, see Pribus v. Bush, 118 Cal.App.3d 1003; 173 Cal. Rp1r. 747(1981). The appellate 

court in Pribus, supra, states: ''The trial court ruled that the Williams' signature on the 

paper attached to the promissory note did not qualify as an indorsement because there 

Basis For Claim 441 Page3 
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was adequate space for the indorsement on the note itself. We affinn the judgment.'' The 

court in Pribus v. Bush, supra, went on to say that the possibility for fraud is greatly 

reduced when the above rule is applied. Thus, GMAC MORTGAGE, LLC does not have 

an indorsed note, and does not have the status of a note holder, and cannot assign the 

mortgage to a third party, see UCC 3-203. A creditor must have an indorsed note in their 

possession as a condition precedent to enforce the note. 

6. There is also no Assignment of Deed of Trust on file at the County Recorder's Office 

in Nevada County assigning the Deed of Trust to GMAC MORTGAGE, LLC or 

FEDERAL NATIONAL MORTGAGE ASSOCIATION as required under California 

Civil Code Section 2932.5. There is a common law requirement for the alleged creditor to 

have possession of the security device, otherwise there is no admissible evidence that the 

alleged creditor is entitled to enforce the note and Deed of Trust. If the indorsement of 

the note does not meet the requirements under state law for foreclosure, then the creditor 

does not have standing to foreclose, in violation of my procedural and substantive due 

process rights, as guaranteed under the Fifth and Fourteenth Amendments to the US 

Constitution. 

7. The foreclosure sale was based upon a series of flawed and defective documents and 

uolawful acts by GMAC MORTGAGE, LLC and their agents, especially ETS Services, 

LLC employees, who executed the Substitution of Trustee document as a MERS 

executive, that they have no right to execute because the original lender, 

MOR TGAGECLOSE.COM, is not a MERS member and for other reasons already stated. 

Basis For Claim 441 Page4 
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This act of signing and recording the Substitution of Trustee was unlawfu~ ultra vires and 

void and makes all of the other pre-foreclosure documents and foreclosure documents 

void for lack of standing and capacity. My home was foreclosed on in violation of the 

UCC Section 3-301 and in violation of the other state and Federal laws, and in violation 

of the due process clauses of the Fifth and Fourteenth Amendments to the US 

Constitution. 

8. I was forced to answer a civil action for Unlawful Detainer filed by a party without 

standing and filed with the intent to use :fraudulent inducement to make me believe that 

GMAC MORTGAGE, LLC had the right to foreclose with a flawed and defective 

Substitution of Trustee. Every other document subsequently recorded was signed by an 

improperly substituted trustee was without force and effect in law having been recorded 

by ETS Services, LLC, who was not properly appointed as a trustee for all of the reasons 

given above. I lost my home due to violations of my rights under state and federal law, as 

discussed. Although GMAC MORTGAGE, LLC is not a state actor, they engaged the 

services of the County Recorder's Office, through their agent, ETS Services, LLC, 

thereby violating my civil rights by use of the County Recorder and taking actions that 

lead to my home being taken away from me in violation of the above-cited law, causing 

me to lose my home in violation of my procedural and substantive due process rights. As 

a result, GMAC MORTGAGE, LLC is subject to the federal civil rights statutes by way 

of their use of the County Recorder, who is a state actor, to commit overt acts of 

deception and fraud. My home is worth more than the amount of the claim at this point in 

time. 

Basis For Claim 441 Pages 
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Dated: 7- /'/- 13 

She ey von Brincken 

Basis For Claim 441 Page6 
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EXHIBIT A 

Basis For Claim 441 Page7 

13-01436-mg    Doc 24-17    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit P to
 Priore Declaration    Pg 10 of 24



CllrlR p -'-~ ~-'l''~ .. tkll 
"->~~.....,._~\IV• 

Elllent•,U.C 
DaMldaOl&lato ......... 
... 'Qlll'llRlll 9'1- ,... ---4- . 

... c...., ....... ...... , ....... 
D a &211118D1771 
:.~·-•. o111:1: ..... 
r.-ttUI RM= T•r...t~ 

ZAliiiMWtaMM &• 

SU8811TUTION OF 1RU8TEE 

~-••EY'ION•••CICEll,AIMIRIDWOMMdttllllDLEMIDa.wTEPADJmilt . 
.. ..... T....-, GM.FORIULMD'lll'LE CO.MfCJF ff'lcalltY_. ........ Tw. .a 
...._. aEIClROllCWIM'llONeft,..,lftC..AlllC'•EljPmllORIQ,\9ECI oeecm. llC..A 
.VWOCHFOllA'll01l-lleCllfllall811 ..... 1 .... llll_...Dlld dTutcliMd.,..__. ......... on 1,., ............ ,..,_ ........ In BoDt.,... afOllc:lrlllmcfdl .......... ca.e,. c Sa·-

WIEIMEAI, .. widllllgi1911 lltie,._.a.--., ..... lllclDMaflMP, ll'ld 

.......,..__. ........ ~ID ..... .._•,_,..._.&r*'aldDMdf/ITnlllit p/w ... ...,__ 
..., ~INIT..-._ ar•a111e1a1,-,.... ......_,,In the ..... 1n ..WO...dlftaltpldlllded, 

... ,11WEORl!. .. ~m..._llO.lblllllJtlle.1A 1,.._Sen11-.UG .. Ell 
a...to .. , U.C. • 1'nlllll unc11r • Died an"*' 
..,._....., .. ....,..__,eo,......., .. .,..,.. .. Ol"der'.....,.1'8 ..... •mclbr,...._,__. ..... ,....ilc*dls .. plu& 
Dat9d : .tl2711010 

Qa ......... ._. .... C.~W,AMl.J I PIP).,....,Dmm._ .......... __ ..... d 11 C ,, .......... _,......_.._.._....,_ .. ta............. it_, I 0 fU t••llllllllMtMUJ....._.flm_llllildlDa .. 
·• w~•t.allrlM .... •••llO• .. ..._.. .. ....., ... .., .... ....,.,...., .. ,...... ..... ...... -•. -... _,...,",.,., ..... _.,.. .. ,,~ ........................... .... 
Mftll!llllllJ ........... .... 

--,t4Z. 
C.Orlrp 

Basis For Claim 441 Page8 

... 

' 
13-01436-mg    Doc 24-17    Filed 01/25/16    Entered 01/25/16 16:11:46    Exhibit P to

 Priore Declaration    Pg 11 of 24



EXHIBITB 
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RECORDING REQUESTED BY: 

Old Republic Default Management Services 

WHEN RECORDED MAIL TO: 
ETS Services, LLC 
2256 North Ontario Street. Suite 400 
Bu~nk, California 915()4..3120 

~---~-... ... -

~~TI~ULTANJllllN TO SELL UNO;~ ~~~~;7;:; 
IMPORTANT NOTICE 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN 
YOUR PAYMENTS IT MAY BE SOLD WITHOUT ANY COURT ACTION, 
and you may have the Jes.al right f.o bring your account in goOd stmdinQ by paying all of your past 
due paymef"ts plus ~rmitted costs and expenses within the time perrrntted by law for reinstatement 
of your account which is normally five business daYS p;ior t~ the date set for the sale of your 
property. No safe date may be set until three months fr:>m the daie this notice of default may be 
recorded (which date of recordatlon appear.: on this notice). 

This amount is $51958.63 as of 412712!>10, and win increase untn your account becomes current. 
While your property is In foreclosure, you still must pay other obligations (such as insurance and 
taxes) required by your note and deed ~ tru~ :ir mortgage. It you fail to mr:tk6 future p~~ems on 
U1c loan, puy i~1~c:j on the property, proVtde 1m uranc.t; en 1hr- property or P·3l' ""1er ohl·gr:imno; Cl", 
i:eqµjred in the no'8 and deed af tr:!Jstor.mortgaae1 ~beneficiary_ or mortgagee may insist that you 
::Jo so in order to reinstate your account in good stand111g. in· addition. the beneficlary·or mortgagee 
may require as a condition'. of reinstatement that you provide reliable written evidence that you paid atl 
senior liens, property taxes, and hazard insurance premiums. 

Upon your written request, the beneficiary or mortgagee wlll give you a vnitten itemization of the 
entire amount you must ~· You may not have to pay the entire unpaid pcrtion of your account, 
even though ftill payment W8s demanded, but you must pay all amounts tn default at 1he time 
oayment is made. However, you and your beneficiary or mortgagee may mutually agree in writing 
prior to the time the notice:of sal~ is posted (w,hich ~~ not be e~lier ~an the three month period 
stated above) to, among other things. (1) provide additional time 1n which to cure the default by 
transfer of the prof erty or othetwise; or {2) es1ablish a schedule of paymen1s in order to cure your 
default; or both {1 and (2). 

Following the expiration of the time period referred to if'I the first paragraph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your creditor 
permits a longer period, you have only the fegal right to stop the safe of your property by payi'"lg the 
entire amount demanded by your creditor. To find out the amount you mus~ pQY, or to arrange for 
pa~ent to stop the foreclosure, or if your property is ir, foreclosure for 2ny other reason, contact. 
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. IHC. 
CIO ETS Services, LLC 
2255 North Ontario St1eet. Suite 400 
Bumenk. California 91604-3120 
(818) 260-1600 phone 

• Basis For Claim 441 · 
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RECORDING REQUESTED BY: 
EaealltM Ti ..... S.Vlcle, LLC Cflll ET8 Sel"".._, U.C 

AND WHEN RecoRDED MAIL TO: 
GIMC llCRTGAGE. I.LC FICA 
GllAC 90RTGAGI: CORPORA110N 
ftee WlGNA DRIVE 
FORTWASHINGTON. PA 19034 

Folw9rd Talldl•llDIO 
tlte llld,... IMG 11bo¥e 

Mft ... C.....,R1;a lier 
611!111Q .I. DiG: 
00"' . ... 201 00021680 
FlidnJ S~r 10 2D1U. al 01:35:13 PM 
R.c Foo:$20.00 
Pilill:IZIUll 
R--W9J:U 

INVESTOR f.: ooooaooooooeo 

TRUSTEE1S DEED UPON SALE 

APN .... 18..000 TRAHSFER TAX: $00.00 
-rH18 TAAN8ACTIOH IS EXEUPl'FROU THE REa.MEMEHT'S OF THE REV94UE AND TAXATION CODE. SECTION "'80.3" 
TheO..-. H9Nln W. n. FOl9Cbln!IS."**Y. 
The Amou11t a The UftJllld D9bl .. S2Jl.2M.Cll 
TheAmount PEld.,, n. 6'wW Wat $18 ...... 72 
SUI Pioperty Is "'The Cly Of GttA8S VALLEY, Ccunly Cll Nwade 

l!Da-TIUllM s.n.1c9, LLC dlaa E1S SW"..-tcle, I.LC,• Tnmee, (whelw eo cleaitnaeed in the Deed ofTJUllt 
nereunder 
more p1fticU1a1ty deacrib4ld or• duly ~ Trus18e) dOM henlby GRANT and CONVEY to 

FEDERAL NATIONAL MORTGAGE ASSOCIATION 

(hereift called ~ but Wllhout COYenMt or warranty, expreued or Implied, Ill right title and Interest conwyed 
to 1nd now held by It a1 Truatae under 1111 Deed of Tru.at In and to the property situated In the county of N.,,.•, Stam of 
Callfomla. deec;flbed a ronon: 

Thia conveyance is mlde In compliance With the terms and plOl/lllonl of the Deed of Tn.1at executed ~ SHELLEY VON 
IWNCKEN, A MARRIED WOMAN Al MER SOLE AND SEP.ARA TE PROPERTY aa TrullDr, dated 111"'2DOI d the 
Ollcial Recoldl in hi oJIC9 al the Reconier or Nevadl, Cd'omill uncw the aulllo.1ly and powers velbld 1n the T""'99 
durJgnalld ii 119 Deed of Truetor• lhe dulJ appolnllld TruMle, def..ahlWflg ~ undef" lie Deed dTruet 
pwsuant ID tie Ng11ce of Def9ul and Election to Sell undlr the Deed of Trust ..corded on 1123121D01 , iMtn.ment number 
200MGO'IZl1-ID (or Book , Pege) 
of Ofticill NCOl'Cls.. TNltN M\llnO campledwitt 1111 ~statutory 19QUiremenll Of !.he Stliee of c.lfomia m:I 

petformld II dulias reQUi1lcl ~the Died al Trust indUcMg ~ a Nalice d 01181m Ind Election ID 5elf \Vilhln ten days 
lftlf' b reairding and a NoCice r::A Siie at least tMnty days prier to the Sale Olla 1t1 cer1ifiect nil, postage Pf&9lid 11> 
8ICh person enllled to nob in ~will Calitlml8 CMI Code 2920. 

(Plla91of2J 
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20100021600 Paq-9 2 

" ' 

G!.1·242742-C 

THE LAND DESCRIHD HBRIJN IS SITUATED JNTBESlATEOP CALIFOIU\lA, COUNTY OF 
NEVADA. UNlNCORPORATDJ AREA. AND IS DISClllUD AS FOLLOWS: 

LOT J, AS SHOWN Ul'ON 'l'BE PINAL MAP NO. lllt-I02, "THE WOLF.,, AS PILED IN THE 
OFFIC£0F THE JlECORDER OJ' 1BE COUNTY OJI' NEVADA ON MAY 6. 2-IN BOOK 8 OF 
SUBDIVISION MAPS. AT PAGE 118. 

Basis For Claim 441 Page 13 
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20100021600 Paqe 3 

.. 
TRUSTEE'S DEED UPON SALE 

,. ....... ..,. ~ aaa... ragll'diug ._mailing, peieeualdllvery end ;N• "'611 of allJies 
afNotieeOI o.t.uit..S Eleclar'I to Ser ~er Deel orTrustlnd NCICt OfTMfM•sSlll. Mdt111 posing 
of copln o! Nallcl afT,_ .. Siie l18ve been m1.,iw Wiii. Tru• In~ will1 Aid Nob of 
T~ .. -' In ..-die of la llO'NMS under laid DMd otTruat80id Rid .... ~ at pb1c llUdiol'I 
on llS11Zt10. Grnle. being t'9 hlclh• bidder at said .re bac8rDe t. pun:bMlt 31 said PRlt*\Y 
Int the .meunl bid. b1inO $1M,940.n. In INftJ money Clflhe U!*8d Staela, In pm per, recm,it there 
d Is.,.,.,,. llClrnowteclgld in ~- 18tisfac:tion Of the debt -=ured by 111d O.ecr of Trust. 

In.,._ '*80r, ~ TIU9llil .. wlc•, LLC ._ ET'8 ._..._ LLC, .. Trustee, lws 11ia dmy, C9UHd Ila 

ll1ml 
11> be~ llfthcl9d ~ 19 atrar then!unto duly eullortZed bi/ its~ by-llws 

LLC 

1mte of canrornl• > s.s. 
COunlJ of Loi A.... ) 
On t131ZOiO betn me, SIOy Belrln Notary Pub!ic. pertOnally appeartO Katllleen GoW911 Who proved io me on tne 
blsls d udlflcmfy 1Nldelice to a. ttie pel8Qll{S} whole rwne(1) i.t .. ~ to the within iNtNment and 
acknowledged tu me thtt lleflheAhey elC8altlld lhe ame In ~ authar'ncf c:epacity(les), end thet ~ ~ 
1tgn1t\1111(1) on the lnctlumentthe perwon(•). at Ille entity upon beNlf of which the penian(s) acted, emautlld the 
Instrument. 

1 certify under pen.ny tJ perjuiy undw the laW8 of lhe swa of C&llfomta ttlat the 10regolng JMW8919Ph It tNe and correct 

r· 

[Pllg9 z of 2J 
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Allonge to Note 

Loan Number: 

Note Date: Januarv 14, 2009 

In Favor of: 

llCORTOAGRCLOSB.COllt DIC. 

And Executed by 

Borr~r: SHELLEY VON BRINCKEN 

Property: 14 738 WOLF RD 

GRASS VALLEY, CA 95949 

Loan Amounl: $220,000.00 

Pay to the Order of 

Without RecounJe 

MORTGAGECL.OSE.COM, INC. 

A uthorir.ed Signature: 
... ----

Chau Lam ¥ President of MongageClose.com, Inc. 

Basis For Claim 441 Page 16 
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RESCAP MORRISON I FOERSTER 

June 21, 2013 

Claim Number: 441 

Dear Claimant: SHELLEY VON BRINCKEN 

You are receiving this letter because you or someone on your behalf filed a Proof of Claim form in the 
jointly-administered chapter 11 bankruptcy cases of Residential Capital, LLC ("R~Cap"), GMAC 
Mortgage, LLC and other affiliated debtors and debtors in possession (collectively, the "Debtors") pending 
before the United States Bankruptcy Court for the Southern District of New York, Case No. 12-12020 
(MG} (the "ResCap bankruptcy case''), and we need additional information from you regarding the claim(s) 
("claim") you are asserting against one or more of the Debtors. 

The lnfonnation we Need From You Regarding Your Proof of Claim: 
We reviewed a copy of the Proof of Claim form and documents, if any, that you filed in the ResCap 
bankruptcy case. A copy of your Proof of Claim form is encJosed for your reference. After reviewing the 
Proof of Claim fonn and any documents you submitted, we have determined that you did not 
provide sufficient infonnation to support your .. Basis for Claim" and we do not have sufficient 
information to understand the calculations you used to determine the amount you claim to be 
owed. In order to evaluate your claim, we need to understand the specific reasons as to why you 
believe you are owed money or are entitled to other relief from one or more of the Debtors. Please 
reply using the attached form and provide a written explanation, with supporting documentation, 
and include a detailed explanation of how you calculated the amount of your claim. 

You Must Resoood to this Letter by go Later Than July 22. 2013: 
In accordance with the Order of the Bankruptcy Court (Docket No. 3294, filed March 21,2013), you must 
respond to this letter by no later than July 22, 2013 with an explanation stating the legal and factual reasons 
why you believe you are owed 1noney or are entitled to other rc}ieffro1n one or 1norc of the Debtors as of 
May 14, 2012 (the date the Debtors filed their bankruptcy cases). You must provide copies of any and all 
documentation that you believe supports the basis for and amount of your claim. A fonn is included with 
this letter to assist you in responding to our request for additional infonnation. 

Consequences ofFaiiing to Respond: 
If you do not provide the requested infonnation regarding the basis for and amount of your claim and the 
supporting documentation by July 22, 2013, the Debtors may file a fonnal objection to your Proof of Claim 
on one or more bases, including that you failed to provide sufficient 1nfonnation and documentation to 
support your claim. If the Debtors file such an objection and it is successful, your claim may be disallowed 
and permanently ex.pungcd. If your claim is disallowed and expunged, you wit! not receive any payment 
for your claim and any other requests you may have made for non-monetary relief in your Proof of Claim 
will be denied. Therefore, it is very important that you respond by the date stated above with the requested 
information and documentation supporting the basis for and amount of your claim. 

Rcsidcn!iHl (\1pital, LLC: P.O. Box 38:52'.!0 l3loo1nington, Minnesota 5.5438 

Claim Nwnbcr: 441 
!':I IP.I I .RV VON Bll.!l'U:V:.'f.N 

Type; POC 
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For Those With a Mortgage Loan Originated or Serviced by One of the Debtors: 
If your claim relates to a mortgage loan that you believe was originated or serviced by one of the Debtors, 
please be sure to include the loan number and property address that the loan relates to in the infonnation 
and any documentation that you send us, so that we can effectively search our records for information on 
your property and loan, and evaluate your claim. 

Questions: 
Jfyou have any questions about this letter, or need help in providing the requested information and 
document(s), you should contact an attorney. You may also contact the Special Counsel to the Official 
Committee of Unsecured Creditors1 with general questions (contact infonnation provided below): 

SPECIAL COUNSEL TO THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS 
SIL VERMANACAMPORA LLP 
I 00 Jericho Quadrangle, Suite 300 
Jericho, New York 11753 
Telephone: 866--259-5217 
W ebsitc: http://silvcnnanacampora.com 
E-mail address: rescapborrower@silvennanacampora.com 

You must send the requested information and document(s) supporting your claim on or 
before the date provided in this letter to either; 

(i) Claims.Management(Qlgmacrescap.com; or 

(ii) Residential Capital, LLC 
P.O. Box 385220 

Bloomington, Minnesota 55438 

Please mark each document you send with the Claim Number referenced above. 

Sincerely, 

Claims Management 
Residential Capital, LLC 

1 Please be advised that Silverman.Acampora LLP does not represent you individually and, therefore, cannot provide 
you with legal advice. 

Rcsidt..'Tl!ial ('.apital, LLC P.O. Bi..'X 385220 Bloc>n1ingl,>ll, Minnt'St1ta 55438 

ClaitnNumber; 441 
SHELLEY VON BRTNCKEN 

Type: POC 
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Claim #441 Date Filed: 8127/2012 

B ..... rvr .. ill F- !Blfllilll 

fllOOF OFClAIM 
. 

U~SrA.TUllA.!OQUJPTCYCOORT Southern Districl of New York 

N-ofDalitm-: c-,_. 
GMAC MORTGAGE, LLC 12-12032-MG 

' AUG 27 2012 

~: lJa - _. - fbt1rt "'"""""' <1t:/lallfi;rtJ11...,_,.,,..D/ll!'= °""a.-- q/1# ltt ~/ilutg. 1·"" 
....,ftl-,,,...,...,pp.,.-tof•......,,_..,,,_,,~IO II tl.S.C. §JO.• • 

. . 

N-fli~ldt.,.._. aralhcrClllily ._....._ ... __ __,.,..~): .. 
SHELLEY VON BRtNCKEN 

("Ot'RT l'Sf:. O!iL Y 
N-. .............. oatkeo.-....w•-: ::1 °'""'*lib. In: ifdUs cl.n ....... ~ 

14738 WOLF RD (RO~ folod.dlioa. 
GRASS VALLEY, CA. 95949 c ..... cw. ........... --- -·- --- ·- .. 

01/iMwlll 
·r....,,.._nwnbor. (530f2tJ8.8777 .... 

F".W ... ; 
N_ ... ldilrest,. .... >;pa,-.,..klk1 .. (if--'-i-.llava)' :t Owod;.dli.~ityou---=llid 

NIA ~111scu.aw1,...ratc1aa ...... , ................ AMM!t...,.,.,., 
.......... ~pmticalln. 

T....,._._._. -'!·. 

1. An1 .. 11t..rcw. .. ..ro..c-A.1: ' - ·--· -
lflll •,..rofu... ........ _.,._,.... "'-"' 

If Ill• parl llf .... daillo lo •lldal .. ,oaril) • .....,.., .. ). 

::)Cbcdl:lhitk'CiftM.a.ildDllll .............. _ -~ ... 1-- flltS ...... AllKba1-..tbilaaizllilllcrW01 .... 

z. .,...,_ n.la: DEBT tNSTRUMENT "Qe!d ofT!Y![ 
ISM Dlnlotioll Hfi 

J. 1.-t ,.., •l&lls""..,. ·--
ll!''ll'Mdi~W.-....., 

J.. n.w..., .. _......,..._,~ ... l .. """9 cw., ......... , ......... ~ 

4 8 • 0 
"" tsel~~Ji.·· -· -- -·· ·- .. ---

"'"""' 11r.,_. .... lllMI- cnr.-. • °'""'._ _ •111111111, 
.......... cw.~~#4) ........ i.-.-dN!l.ir..,: 
C'ltock llio~ 1- ifdlc .... ii -- ..,. ...... pnpaty «• ritlitof 

s~._940.12 ..iaK, .u.ct. IOClllAI~ ~ .... ,...,, ..... "'!..-.I in&inutioa. 

n.-uor,...,..,.yw,..Df-.fl': 1'Rm1~ !:',....\I ... ·- _ .. _ --....... 
v ......... ~.,.nr. s 173,500Jl0 A-.i .. rs-n.ra.i.: • 186.fU0.72 

Aaaul ,._&.I• 5.91~ '1F'i.ull ... if\·...w.i.: "--l'-'td: • 0-00 
fwlli• ,._ •n llt.1) 

s. ~.rct• Eldtltdt•Priwb,-..,.. II C.S.C'.f!f//11f•). 11111171'9'1of1iiedlli. r.h 1MeoaeortMtaH.wt1t1nteacirMI. dlectAe lrus~ 
!kprhrily1..i1t1&eth-L 

:) O.....iic: ~ oMiplicom ..... 11 rJ W ..... sallrb .• _......fl.ICISl!;n:S•) O~w .. 
l'.S.C. § S01 U••llfA>« lal(l)(B). --.... lllltDy. bcfi:Jrc .... _ - filDli •die ~-... -

ddilor'I-----~--- Jll f$07IJll(Sl 
I l u.s.c. • 50711)('4). "'--' ........ "" priwlty; 

n t!f>•SUllD"" ar.,..;r...,..,r tJ T_ .. ,.....owell. k>P'l'--.!11111't. •Olbr~~ ' ____ j86,IM0.72 
~ i...c. orrllUlol.~ or 11 l'.S.C. f 50'1 l•l(I). 

__ .,, 
~ ..... ~.....,,Ot'......W 11 l'.S.C. i "°7(aJQ . 
.... - 11 l'.$.C. i~(&lf7). 

•A.-Js .,....iJl~/o~m 'f'lf/J,,,.,J~)]lll#ln~ •lfllt>llpfftro-"' I 11:r•d111tfW,,,_,tlw .. Q/~ 

II. C:...at&. TllG.-rJ.U:~ .. llail: .... U.1- ............ ,......of~"""f#f10f-'clo .... ,llec ............ !<6) 

RECEIVED 

AUG 2 9 2012 1111•111111111111111111111111111• 
1212032120827000000000003 

lll!!illllNlll&'llN CONSlllWt1S 
~lll(l~~~IZ-~'>llc_271/0UOJ.l'!i00cm16/i 
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EXHIBIT 2 
 

Proposed Order Dismissing Adversary Proceeding 
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UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
------------------------------------------------------x  
 :  
Shelley von Brincken,  : 
 : 

Plaintiff, : 
 : 

                   v.  : 
 : 

GMAC Mortgage, LLC, or assignee,  : 
ETS Services, LLC, Ocwen Loan : 
Servicing, LLC, and Does 1-20, : 
 : 

Defendants. : 

 
Adv. Case No.  13-01436 (MG)  
 
 
 

------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

ORDER DISMISSING ADVERSARY PROCEEDING PURSUANT TO  
BANKRUPTCY RULE 7012(b) AND  

FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6) 
 

Upon consideration of the complaint (the “Amended Adversary Complaint”) filed by pro 

se plaintiff Shelley von Brincken in the above-captioned adversary proceeding (the “Adversary 

Proceeding”); and upon consideration of the Joint Motion of ResCap Liquidating Trust and 

ResCap Borrower Claims Trust for (I) Dismissal of Adversary Proceeding Pursuant To 

Bankruptcy Rule 7012(b) and FRCP 12(b)(6) and (II) Disallowance of Proof of Claim Number 

441 Filed by Plaintiff (ECF Doc. # [_]) (the “Motion”); and it appearing that this Court has 

jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157 and 1334; and the relief 

requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper 
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and adequate notice of the Motion has been given and that no other or further notice is necessary; 

and upon consideration of the arguments presented with respect to the Motion at the hearing held 

on March 22, 2016 to consider the Motion (the “Hearing”); and after due deliberation; it is 

hereby 

ORDERED ADJUDGED, AND DECREED THAT: 
 

1. For the reasons stated on the record at the Hearing, the Motion is GRANTED as 

provided in this Order. 

2. The Amended Adversary Complaint is dismissed with prejudice in its entirety 

with respect to all Debtor Defendants pursuant to Federal Rule of Civil Procedure 12(b)(6) for 

failure to state a claim upon which relief may be granted, as made applicable to the Adversary 

Proceeding by Bankruptcy Rule 7012(b). 

3. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 

 
Dated: March __, 2016 
New York, New York  
 

/s/                                             
THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT 3 
 

Proposed Order Disallowing Proof of Claim 
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UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

ORDER GRANTING OBJECTION OF THE RESCAP BORROWER CLAIMS TRUST  
TO CLAIM NUMBER 441 FILED BY SHELLEY VON BRINCKEN 

 
Upon the Joint Motion of ResCap Liquidating Trust and ResCap Borrower Claims Trust 

for (I) Dismissal of Adversary Proceeding Pursuant To Bankruptcy Rule 7012(b) and FRCP 

12(b)(6) and (II) Disallowance of Proof of Claim Number 441 Filed by Plaintiff (ECF Doc. 

# [_]) (the “Objection”), seeking entry of an order, pursuant to section 502(b) of the Bankruptcy 

Code and Bankruptcy Rule 3007, disallowing and expunging proof of claim number 411 filed by 

Shelley von Brincken (the “Proof of Claim”), for the reasons set forth in the Objection; and the 

Court having jurisdiction to consider the Objection pursuant to 28 U.S.C. §§ 157 and 1334; and 

consideration of the Objection and the relief requested therein being a core proceeding pursuant 

to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 

and 1409; and due and proper notice of the Objection having been provided, and it appearing that 

no other or further notice need be provided; and upon consideration of the Objection and the 

declaration of Kathy Priore annexed to the Objection as Exhibit 1; and upon consideration of the 

arguments presented with respect to the Motion at the hearing held on March 22, 2016 to 

consider the Motion; and the Court having found and determined that the relief sought in the 

Objection is in the best interests of the Borrower Trust, the Borrower Trust’s beneficiaries, the 

Debtors, their estates, creditors, and other parties in interest, and that the legal and factual bases 
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set forth in the Objection establish just cause for the relief granted herein; and the Court having 

determined that the Objection complies with the Borrower Claim Procedures set forth in the 

Procedures Order; and responses to the Objection, if any, having been resolved, withdrawn or 

otherwise overruled by this Order; and after due deliberation and sufficient cause appearing 

therefor, it is hereby 

ORDERED that the relief requested in the Objection is granted to the extent provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Proof of Claim 

is disallowed and expunged with prejudice; and it is further 

ORDERED that Kurtzman Carson Consultants LLC, the notice and claims agent in these 

Chapter 11 Cases, is directed to disallow and expunge the Proof of Claim so that it is no longer 

reflected on the claims register maintained in the Chapter 11 Cases; and it is further 

ORDERED that entry of this Order is without prejudice to the Borrower Trust’s right to 

object to any other claims in these Chapter 11 Cases; and it is further 

ORDERED that the Borrower Trust and the Debtors are authorized and empowered to 

take all actions as may be necessary and appropriate to implement the terms of this Order; and it 

is further 

ORDERED that notice of the Objection, as provided therein, is deemed good and 

sufficient notice of such objection, and the requirements of Bankruptcy Rule 3007(a), the Case 

Management Procedures entered on May 23, 2012 [Docket No. 141], the Procedures Order, and 

the Local Bankruptcy Rules of this Court are satisfied by such notice; and it is further 

ORDERED that the terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry; and it is further 
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ORDERED that this Court shall retain jurisdiction to hear and determine all matters 

arising from or related to this Order. 

 
Dated: March __, 2016 
New York, New York  
 

/s/                                             
THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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