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The ResCap Liquidating Trust (the “Liquidating Trust”), as successor in interest

to Defendants GMAC Mortgage, LLC (“GMACM”) and Executive Trustee Services, LLC

(“ETS” and, together with GMACM, the “Debtor Defendants”), each a debtor and debtor-in-

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and
debtors in possession, the “Debtors™) and the ResCap Borrower Claims Trust (the “Borrower
Trust” and, together with the Liquidating Trust, the “ResCap Trusts”), submit this joint motion
(the “Motion”) to (i) dismiss the above-referenced adversary proceeding (the “Adversary
Proceeding”) commenced by pro se plaintiff Shelley von Brincken (“Plaintiff”) for failure to
state a claim upon which relief can be granted and to (ii) disallow proof of claim number 441

(the “Proof of Claim”) filed by Plaintiff. In support hereof, the ResCap Trusts submit the

Declaration of Kathy Priore, dated January 25, 2016 (the “Priore Decl.”), attached hereto as

Exhibit 1, and respectfully represent:

l. PRELIMINARY STATEMENT

1. The Plaintiff’s Adversary Proceeding should be dismissed under principles
of res judicata and collateral estoppel. Each of the claims asserted in this action arise out of
Plaintiff’s allegations that GMACM wrongfully foreclosed on her mortgage loan. Those claims
have already been litigated and dismissed by the U.S. District Court for the Eastern District of

California (the “California District Court”). Plaintiff seeks to avoid the preclusive effect of the

California District Court’s prior ruling by arguing that her claims are based on GMACM’s
alleged violation of the FRB Consent Order (defined below). However, Plaintiff has no private
right to enforce that judgment against GMACM, and her creative attempts to plead new legal
theories cannot escape the fact that a court of competent jurisdiction has already conclusively

determined that GMACM’s foreclosure was not improper. Thus, Plaintiff is barred under

ny-1142882
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principles of res judicata and collateral estoppel from asserting any additional claims sounding in
wrongful foreclosure against the same defendants before this Court. Accordingly, the Adversary
Proceeding should be dismissed pursuant to FRCP 12(b)(6) for failure to state a claim upon
which relief can be granted.

2. In addition, to the extent the Court dismisses the Adversary Proceeding,
the Proof of Claim, which is based on the same underlying allegations regarding GMACM’s
wrongful foreclosure asserted in the Adversary Proceeding, should be disallowed and expunged

from the Claims Register (defined below).

1. JURISDICTION AND VENUE

3. The Court has jurisdiction over this Motion as a core proceeding pursuant
to 28 U.S.C. 8§ 157 (a) and 1334(b). Pursuant to Rule 7012-1 of the Local Rules of Bankruptcy
Procedure, the ResCap Trusts consent to the entry of final orders or judgment by the Court if it is
determined that the Court, absent consent of the parties, cannot enter final orders or judgment
consistent with Article 111 of the United States Constitution. Venue is proper under 28 U.S.C.

8 1409. The statutory predicates for the relief sought herein are section 502(b) of the Bankruptcy

Code and Bankruptcy Rules 3007 and 7012.

I11.  BACKGROUND

A. General Bankruptcy Case Background

() General Overview

4. On May 14, 2012, each of the Debtors filed a voluntary petition in this
Court for relief under chapter 11 of the Bankruptcy Code. These Chapter 11 cases are being

jointly administered pursuant to Bankruptcy Rule 1015(b).

ny-1142882
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5. At the time the Debtors filed these Chapter 11 cases, Residential Capital,
LLC (“ResCap”) and GMACM were parties to a Consent Order dated April 13, 2011 with the

Board of Governors of the Federal Reserve System and the Federal Deposit Insurance

Corporation (the “FRB Consent Order”). See Priore Decl. at | 6.

6. On November 21, 2012, this Court entered an order approving the sale of
the Debtors” mortgage loan servicing platform to Ocwen Loan Servicing, LLC (“Ocwen”).!

7. On February 15, 2013, the Ocwen sale closed.

8. On December 11, 2013, the Court entered an Order Confirming Second
Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC et al. and the Official

Committee of Unsecured Creditors (the “Confirmation Order”) approving the terms of the

Chapter 11 plan, as amended (the “Plan”™), filed in these Chapter 11 Cases [Docket No. 6065].
On December 17, 2013, the Effective Date (as defined in the Plan) of the Plan occurred, and,
among other things, the Borrower Trust and the ResCap Liquidating Trust were established
[Docket No. 6137].

9. The Plan provides for the creation and implementation of the Liquidating
Trust, which, among other things, is “authorized to make distributions and other payments in
accordance with the Plan and the Liquidating Trust Agreement” and is responsible for the wind
down of the affairs of the Debtors’ estates. See Plan, Art. VI.A-D; see also Confirmation Order

122. Pursuant to the Confirmation Order and the Plan, the Liquidating Trust was vested with

! See Order under 11 U.S.C. §§ 105, 363, and 365 and Fed. Bankr. P. 2002, 6004, 6006, and 9014 (1) Approving
(A) Sale of Debtors’ Assets Pursuant to Asset Purchase Agreement with Ocwen Loan Servicing, LLC; (B) Sale of
Purchased Assets Free and Clear of Liens, Claims, Encumbrances, and Other Interests; (C) Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases Thereto; (D) Related Agreements; and

(I1) Granting Related Relief [Docket No. 2246].

ny-1142882
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broad authority over the post-confirmation liquidation and distribution of the Debtors’ assets.
See generally, Confirmation Order 1 26, 30, 48; Plan, Art. VI.

10. The Plan also provides for the creation and implementation of the
Borrower Trust, which is established for the benefit of Borrowers who filed Borrower Claims (as
such terms are defined in the Plan) to the extent such claims are ultimately allowed either
through settlement or pursuant to an order of the Court. See Plan, Art. IV.F. The Borrower
Trust was established to, among other things, “(i) direct the processing, liquidation and payment
of the Allowed Borrower Claims in accordance with the Plan, and the distribution procedures
established under the Borrower Claims Trust Agreement, and (ii) preserve, hold, and manage the
assets of the Borrower Claims Trust for use in satisfying the Allowed Borrower Claims.” See id.

(i) Claim Specific Background

11.  On May 16, 2012, the Court entered an order [Docket No. 96] appointing
Kurtzman Carson Consultants LLC (“KCC”) as the notice and claims agent in these Chapter 11
Cases. Among other things, KCC is authorized to (a) receive, maintain, and record and

otherwise administer the proofs of claim filed in these Chapter 11 Cases and (b) maintain the

official claims register for the Debtors (the “Claims Register”).
12, On August 29, 2012, this Court entered an order approving the Debtors’
motion to establish procedures for filing proofs of claim in the Chapter 11 Cases [Docket

No. 1309] (the “Bar Date Order™).?

2 The Bar Date Order established, among other things, (i) November 9, 2012 at 5:00 p.m. (Prevailing Eastern

Time) as the deadline to file proofs of claim by virtually all creditors against the Debtors (the “General Bar Date”)
and prescribing the form and manner for filing proofs of claim; and (ii) November 30, 2012 at 5:00 p.m. (Prevailing
Eastern Time) as the deadline for governmental units to file proofs of claim (the “Governmental Bar Date”). Bar
Date Order 11 2, 3. On November 7, 2012, the Court entered an order extending the General Bar Date to November
16, 2012 at 5:00 p.m. (Prevailing Eastern Time) [Docket No. 2093]. The Governmental Bar Date was not extended.

ny-1142882
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13. On March 21, 2013, the Court entered an order (the “Procedures Order™)

[Docket No. 3294] approving, among other things, certain procedures to be applied in connection
with objections to claims filed by current or former borrowers (collectively, the “Borrower

Claims,” and the procedures relating thereto, the “Borrower Claims Procedures”). The

Procedures Order includes specific protections for borrowers and sets forth a process for the
Debtors to follow before objecting to certain categories of Borrower Claims. For example, the
Borrower Claims Procedures require that, prior to objecting to certain categories of borrower
claims, individual borrowers must be furnished with a letter requesting additional documentation

in support of the purported claim (a “Request Letter”). (See Procedures Order at 4).

14. On June 21, 2013, the Debtors sent Plaintiff a Request Letter pursuant to
the Borrower Claims Procedures. See Priore Decl. at § 20.

B. Events Giving Rise to the Adversary Proceeding

Q) Origination and Foreclosure of Plaintiff’s Loan

15. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was
originated by Mortgageclose.com, Inc. (“Lender”) on or about January 14, 2009. See Priore
Decl. at 7. The Loan was evidenced by a note in the amount of $220,000.00 (the “Note™),
which was secured by real property located at 14738 Wolf Rd., Grass Valley, California 95949
(the “Property”) pursuant to a deed of Trust (the “Deed of Trust™) executed contemporaneously
with the Note. Id. Non-Debtor GMAC Bank purchased the loan from Lender. GMACM
purchased the loan from GMAC Bank and transferred its interest to the Federal National
Mortgage Association (“Fannie Mae™). Id.

16.  Asaresult of Plaintiffs” continuing default under the Loan, GMACM,

acting in its capacity as servicer on behalf of Fannie Mae, initiated a non-judicial foreclosure

ny-1142882
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with respect to the Property. See Priore Decl. at 1 8. The trustee’s sale occurred on August 31,
2010, where Fannie Mae was the successful bidder for the Property. Id.

17. On February 15, 2013 servicing of the Property was transferred to Ocwen.
See Priore Decl. at § 9.

18. Upon information and belief, on September 20, 2013, Fannie Mae sold the
Property to a third party, Wolf Creek Associates. See Priore Decl. at { 10.

(i) Plaintiff’s Prior Litigation Against the Debtor Defendants
@ Plaintiff’s 2010 Action

19.  On August 10, 2010, Plaintiff, acting pro se, filed a complaint in the
California District Court, Case No. 2:10-cv-2153 (the “2010 Action”), against Lender and
Debtor ETS asserting nonspecific claims arising out of allegations of predatory lending, fraud,
and wrongful foreclosure. See Priore Decl. at  11.

20. On September 1, 2010, Plaintiff filed an amended complaint adding
GMACM as a defendant to the 2010 Action. See Priore Decl. at  12.

21.  On February 16, 2011, Plaintiff filed a second amended complaint (the

“Second Amended 2010 Complaint™) in the 2010 Action with the assistance of counsel. See

Priore Decl. at 1 13. The Second Amended 2010 Complaint asserted claims for: violations of
HOEPA, RESPA, TILA, and the Fair Credit Reporting Act; fraudulent misrepresentation; breach
of fiduciary duties; unjust enrichment; civil conspiracy; civil RICO violations; quiet title; usury
and fraud; wrongful foreclosure; and breach of security instrument.

22. On June 30, 2011, the California District Court entered an order (the

#2010 Dismissal Order™) dismissing all counts of the Second Amended 2010 Complaint with

prejudice pursuant to Fed. R. Civ. P. 12(b)(6). See Priore Decl. at { 14.

ny-1142882
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23. Pursuant to Rule 4 of the Federal Rules of Appellate Procedure, the time
to appeal the dismissal of the 2010 Action expired on July 30, 2011. FeD. R. App. P. 4(a)(1)(A).
Plaintiff did not appeal the dismissal of the 2010 Action. See Priore Decl. at { 15.

(b) Plaintiff’s 2012 Action

24. On June 25, 2012, Plaintiff filed a complaint (the “EDCPA Complaint”) in

the California District Court, Case No. 2:12-cv-1689 (the “EDCPA Action”), against GMACM,

MERS, Fannie Mae, and Fannie Mae’s counsel in the Unlawful Detainer Action, Pite Duncan
LLP. See Priore Decl. at 1 16. The complaint asserted claims for violations of the federal Fair
Debt Collection Practices Act based upon the foreclosure of Plaintiff’s Loan.

25.  On February 21, 2013, District Court dismissed the FDCPA Complaint on
all counts against all defendants upon a finding that Plaintiff failed to show: (1) that the
defendants were debt collectors within the meaning of the FDCPA, and (2) that the defendants
engaged in debt collection activity.® See Priore Decl. at ] 17.

26. Pursuant to Rule 4 of the Federal Rules of Appellate Procedure, the time
to appeal the dismissal of the FDCPA Action expired on March 23, 2013. FeD. R. App. P.
4(a)(1)(A). Plaintiff did not appeal the dismissal of the FDCPA Action. See Priore Decl. at { 18.

C. The Adversary Proceeding

27.  On August 26, 2013, Plaintiff filed a complaint (the “Initial Adversary

Complaint”) initiating the Adversary Proceeding [AP Docket No. 1].

GMACM took the position that the FDCPA Action was stayed with respect to claims asserted against it in light
of the pending Chapter 11 Cases, but also filed and joined in other parties’ motions to dismiss the action. The
magistrate judge took note of this apparent inconsistency, but determined that it need not resolve the
inconsistency because the bases upon which Pite Duncan moved to dismiss the complaint applied equally to all
defendants. See Priore Decl. at 117 n. 2.
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28. On January 21, 2014, Plaintiff filed a motion to amend the Initial
Adversary Complaint [AP Docket No. 13].

29.  OnJanuary 24, 2014, the Court entered order granting Plaintiff’s motion
to amend the Initial Adversary Complaint and directing that an amended complaint be filed
within 30 days [AP Docket No. 14].

30.  On February 21, 2014, Plaintiff filed an amended adversary complaint [AP

Docket No. 15] (the “Amended Adversary Complaint™).*

31.  The Amended Adversary Complaint asserts claims arising out of
GMACM’s alleged violation of the FRB Consent Order based on Plaintiff’s assertions that:
(a) Plaintiff was not in default under her Loan when the foreclosure took place (Amended
Adversary Complaint, { 15); (b) Plaintiff did not receive adequate notice of the mortgage default
as required under claimant’s “contract” (id.); and (¢) GMACM used false instruments to
foreclose on the Property (id. at § 16). In connection with these claims, Plaintiff is seeking “the
entire value of her home” and costs of suit. Id. at p. 8.

D. The Proof of Claim

32.  On August 27, 2012, Plaintiff filed the Proof of Claim, asserting a secured
claim against GMAC Mortgage in the amount of $186,940.72 (which was the amount Fannie
Mae paid for the Property at the trustee’s sale). See Exhibit O to Priore Decl. The Proof of
Claim describes the basis for the claim as “Debt Instrument ‘Deed of Trust’” and attaches a copy
of the Deed of Trust and limited correspondence from GMAC Mortgage regarding the Loan as

the only support for the claim. See id.

* The Amended Adversary Complaint was docketed on February 25, 2014.
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33. Plaintiff supplemented the Proof of Claim by a response to the Request

Letter, which was received by the Debtors on July 22, 2013 (the “Response Letter”). See Priore

Decl. at § 17. The Response Letter states that the Proof of Claim “is filed based upon a
fraudulent and unlawful non-judicial foreclosure that was commenced on the [Property] by

GMAC Mortgage, LLC on September 3, 2010.” See Exhibit P to Priore Decl.

IV.  ARGUMENT

A. The Adversary Proceeding Should Be Dismissed Pursuant to
Bankruptcy Rule 7012(b) and FRCP 12(b)(6)

34. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the
Federal Rules of Civil Procedure (“ERCP”). FRCP 12(b) provides that a party may assert
specified defenses by motion, including lack of subject matter jurisdiction, insufficient service of
process, and failure to state a claim upon which relief can be granted, and that a motion asserting
any of these defenses may be made before pleading. The Adversary Proceeding should be
dismissed pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim
upon which relief can be granted.

() Legal Standard

35. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim
upon which relief can be granted. For FRCP 12(b)(6) purposes, a court must accept the

plaintiff’s factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.

Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996). The sole issue raised by a motion to dismiss
pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would support a claim for

relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989). If as a matter of law “it is clear that no

relief could be granted under any set of facts that could be proved consistent with the

allegations,” a claim must be dismissed. Id. at 327 (citation omitted).
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36.  The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is
generally limited to “the facts as asserted within the four corners of the complaint, the documents
attached to the complaint as exhibits, and any documents incorporated in the complaint by

reference.” McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007). In addition,

the Court may also consider “matters of which judicial notice may be taken” and “documents
either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing

suit.” Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993). See also Fed. R. Evid.

201(b), (c) (“(b) The court may judicially notice a fact that is not subject to reasonable dispute
because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be
accurately and readily determined from sources whose accuracy cannot reasonably be
questioned. . . . (c) The court: (1) may take judicial notice on its own; or (2) must take judicial
notice if a party requests it and the court is supplied with the necessary information.”); Norris v.

Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is clearly proper in deciding a 12(b)(6)

motion to take judicial notice of matters of public record.”); Hirsch v. Arthur Andersen & Co.,
72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in connection with a motion to dismiss, a
court may consider all papers appended as well as matters of judicial notice).

37. Moreover, while facts must be accepted as alleged, this does not
automatically extend to bald assertions, subjective characterizations, or legal conclusions, which
are not entitled to the assumption of truth. Hirsch, 72 F.3d at 1088, 1092. A court considering a
motion to dismiss can disregard conclusory allegations and judge the complaint only on well-

pleaded factual allegations. Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).

See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (stating that, on a motion to dismiss, courts

“are not bound to accept as true a legal conclusion couched as a factual allegation™).

10
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38.  Although complaints drafted by pro se plaintiffs are to be “construed
liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and
detailed factual allegations sufficient to provide the court and the defendant with “a fair
understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for

recovery.” Iwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005)

(citations omitted). Plaintiff’s Amended Adversary Complaint fails to satisfy this de minimus
standard.

(i) Plaintiff Lacks Standing to Enforce the FRB Consent Order Against
GMACM

39.  The sole cause of action identified in the Amended Adversary Complaint
is GMACM’s alleged violation of the FRB Consent Order. See Amended Adversary Complaint
at 2. However, paragraph 30 of the FRB Consent Order expressly provides that “Nothing in this
Order, express or implied, shall give to any person or entity, other than the parties hereto, and
their successors hereunder, any benefit or any legal or equitable right, remedy, or claim under
this Order.” See FRB Consent Order, attached to Priore Decl. as Exhibit A. Accordingly, by its
own terms, the FRB Consent Order cannot be enforced by Plaintiff against GMACM. For that
reason alone, the Amended Adversary Complaint fails to state a claim upon which relief can be
granted, and must be dismissed.

(iii)  Plaintiff’s Claims are Barred by Res Judicata and Judicial Estoppel

40.  Atits heart, Plaintiff’s Amended Adversary Complaint is based on her
allegations that GMAC Mortgage wrongfully foreclosed on her Loan. See, e.g., Amended
Adversary Complaint at 15 (asserting that GMACM breached the FRB Consent Order because
Plaintiff was not in default under the Loan and therefore GMACM wrongfully foreclosed on the

Property). However, the issue of whether GMAC Mortgage wrongfully foreclosed has already

11
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been litigated and dismissed on the merits by the California District Court in the 2010 Action.
Thus, Plaintiffs’ claims are barred under the doctrines of res judicata and collateral estoppel.

Sure-Snap Corp. v. State St. Bank & Trust Co., 948 F.2d 869, 870 (2d Cir. 1991). Plaintiff

attempts to avoid the res judicata and collateral estoppel effects of the 2010 Dismissal Order by
repackaging those same claims under a new cause of action—violation of the FRB Consent
Order. As a matter of law, that attempt also fails.

41. If, based on the face of the complaint, incorporated documents, matters of
public record, and matters of which a court could take judicial notice, “a successful affirmative

defense appears, then dismissal under FRCP 12(b)(6) is proper.” See, e.g., Hall v. Hodgkins,

305 Fed. Appx. 224, 228 (5th Cir. 2008), Banco Santander de Puerto Rico v. Lopez-Stubbe (In re

Colonial Mortg. Bankers Corp.), 324 F.3d 12, 16 (1st Cir. 2003). See also Rodi v. S. New

England Sch. of Law, 389 F.3d 5, 12, 17-19 (1st Cir. 2004) (“[A] properly raised affirmative

defense can be adjudicated on a motion to dismiss so long as (i) the facts establishing the defense
are definitively ascertainable from the complaint and the other allowable sources of information,
and (ii) those facts suffice to establish the affirmative defense with certitude.” (citation omitted)).
Thus, where claims and issues are precluded based on res judicata or judicial estoppel, they are

subject to dismissal under FRCP 12(b)(6). See, e.q., Aeqgis Realty Corp. v. Langer (In re Aegis

Realty Corp.), 301 B.R. 116 (Bankr. S.D.N.Y. 2003) (dismissing claim on res judicata grounds

on a motion to dismiss by defendant); Gazes v. Delprete (In re Clinton St. Food Corp.), 254 B.R.

523 (Bankr. S.D.N.Y. 2000) (dismissing claim on res judicata and collateral estoppel grounds on
a motion to dismiss by defendants).
42. Under the doctrine of res judicata, or claim preclusion, litigants, such as

Plaintiff, are not permitted more than “one bite of the apple.” Sure-Snap Corp. v. State St. Bank

12
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& Trust Co., 948 F.2d at 870. Res judicata prevents a party from re-litigating a cause of action,

thereby giving finality to legal proceedings. Kelley v. S. Bay Bank (In re Kelley), 199 B.R. 698,

702 (B.A.P. 9th Cir. 1996).

43.  To determine whether the doctrine of claim preclusion bars plaintiffs’ re-
litigation of their claims, bankruptcy courts in the Second Circuit “consider whether (1) the prior
decision was a final judgment on the merits, (2) the litigants were the same parties, (3) the prior
court was of competent jurisdiction, and (4) the causes of action were the same.” Corbett v.

MacDonald Moving Servs., Inc., 124 F.3d 82, 87-88 (2d Cir. 1997); Busick v. Workmen’s Comp.

Appeals Bd., 500 P.2d 1386, 1391-92 (Cal. 1972). Similarly, under California law, res judicata
bars a claim when: (1) the prior litigation resulted in a final judgment on the merits; (2) privity
exists between the parties in the prior action and the present action; and (3) the present action or
proceeding relates to the same primary right as did the prior action. See, e.q., Busick, 500 P.2d
at id. In addition, “[i]n the bankruptcy context, the Court must also determine ‘whether an
independent judgment in a separate proceeding would impair or destroy rights or interests

established by the judgment entered in the first action.”” HSBC Bank USA, Nat’l Ass’n v.

Adelphia Commc’ns Corp., Nos. 07-CV-553A(RJA), 07-CV-555A(RJA), 07-CV-554A(RIA),

2009 WL 385474, at *11 (W.D.N.Y. Feb. 12, 2009) (citing Corbett, 124 F.3d at 89).

44.  On the other hand, the principle of collateral estoppel, or issue preclusion,
“bars relitigation of any factual or legal issue that was actually decided in previous litigation

‘between the parties, whether on the same or a different claim.”” Dennis v. Rhode Island Hosp.

Trust Nat’l Bank, 744 F.2d 893, 899 (1st Cir. 1984) (quoting RESTATEMENT (SECOND) OF

JUDGMENTS, 8 27 (1982)). As with claim preclusion, “[t]he underlying principle of issue

preclusion is that one who has actually litigated an issue should not be allowed to relitigate it....”

13
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Chase v. Chase (In re Chase), 392 B.R. 72, 80 (Bankr. S.D.N.Y. 2008) (citation and internal

quotation marks omitted). Under California law, collateral estoppel applies if the following
elements are met: (1) The issue sought to be precluded from relitigation must be identical to that
decided in a former proceeding; (2) The issue must have been actually litigated in the former
proceeding; (3) The issue must have been necessarily decided in the former proceeding; (4) The
decision in the former proceeding must be final and on the merits; and (5) The party against
whom preclusion is sought must be the same as, or in privity with, the party to the former

proceeding. See Cal-Micro, Inc. v. Cantrell (In re Cantrell), 329 F.3d 1119, 1123 (9th Cir. 2003)

(citing Harmon v. Kobrin (In re Harmon), 250 F.3d 1240, 1245 (9th Cir. 2001)).

45, Here, all the elements of claim preclusion and issue preclusion are
satisfied with respect to the Debtor Defendants, thus barring Plaintiff’s prosecution of the
Adversary Proceeding against the Debtor Defendants. Plaintiff and the Debtor Defendants were
all parties to the 2010 Action, over which the California District Court had proper jurisdiction.
In both the Adversary Proceeding and the 2010 Action, Plaintiff asserted claims against the
Debtor Defendants for fraud, wrongful foreclosure, and breach of Plaintiff’s Loan documents.
Compare Second Amended Complaint, attached to Priore Decl. as Exhibit H, at {1 132-53 with
Amended Adversary Complaint, attached to Priore Decl. as Exhibit O at 2, {1 15-16. Pursuant to
FRCP 12(b)(6), the California District Court dismissed all claims against GMACM and ETS for
failure to state a claim. See Order, attached to Priore Decl. as Exhibit I. That dismissal became
final upon expiration of the 30 day period to file a notice of appeal of the California District
Court’s final order entered on June 30, 2011. See Docket Report, attached to Priore Decl. as
Exhibit J. Thus, the California District Court’s ruling is a final decision on the merits. See, e.g.,

Federated Dep’t Stores, Inc. v. Moitie, 452 U.S. 394, 399 n.3 (1981) (stating that dismissal under

14
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FRCP 12(b)(6) is a “judgment on merits™); Teltronics Servs., Inc. v. L. M. Ericsson

Telecommc’ns, Inc., 642 F.2d 31, 34 (2d Cir. 1981), (“Judgments under Rule 12(b)(6) are on the

merits, with res judicata effects . . . .” (quoting Exchange Nat’l Bank of Chi. v. Touche Ross &

Co., 544 F.2d 1126, 1130-31 (2d Cir. 1976))); Dana Point Safe Harbor Collective v. Superior

Court of Orange Cty., 243 P.3d 575, 577 (Cal. 2010) (finding that under California law, “[a]

judgment is the final determination of the rights of the parties (Code Civ. Proc., 8 577) when it
terminates the litigation between the parties on the merits of the case and leaves nothing to be
done but to enforce by execution what has been determined.” (internal quotations omitted)).
Additionally, the determination of whether Plaintiff stated a claim for relief was essential to the
judgment on the Debtor Defendants’ motion to dismiss the 2010 Action. Accordingly, the
claims sought to be pursued by Plaintiff in the Adversary Proceeding are barred under principles

of res judicata and/or collateral estoppel, thus warranting dismissal.

B. The Proof of Claim Should Be Disallowed and Expunged

46.  To the extent the Court determines that principles of res judicata and
collateral estoppel warrant dismissal of the Adversary Proceeding, the Court should also disallow
the Proof of Claim, which is based on the allegations and claims asserted in the Adversary
Proceeding—namely, that GMACM wrongfully foreclosed on Plaintiff’s Property.

() Legal Standard

47.  Afiled proof of claim is “deemed allowed, unless a party in interest . . .
objects.” 11 U.S.C. § 502(a). If an objection refuting at least one of the claim’s essential
allegations is asserted, the claimant has the burden to demonstrate the validity of the claim. See

In re Oneida Ltd., 400 B.R. 384, 389 (Bankr. S.D.N.Y. 2009), aff’d sub nom., Peter J. Solomon

Co. v. Oneida, Ltd., No. 09-cv-2229 (DC), 2010 U.S. Dist. LEXIS 6500 (S.D.N.Y. Jan. 22,

15
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2010); In re Rockefeller Ctr. Props., 272 B.R. 524, 539 (Bankr. S.D.N.Y. 2000), aff’d sub nom.,

NBC v. Rockefeller Ctr. Props. (In re Rockefeller Ctr. Props), 266 B.R. 52 (S.D.N.Y. 2001),

aff’d, 46 Fed. Appx. 40 (2d Cir. 2002).

48. Moreover, section 502(b)(1) of the Bankruptcy Code provides, in relevant
part, that a claim may not be allowed to the extent that “such claim is unenforceable against the
debtor and property of the debtor, under any agreement or applicable law....” 11 U.S.C.
502(b)(1). Furthermore, the burden of persuasion is on the holder of a proof of claim to establish

a valid claim against a debtor. Feinberg v. Bank of N.Y. (In re Feinberg), 442 B.R. 215, 220-22

(Bankr. S.D.N.Y. 2010).

(i) Analysis

49, Plaintiff’s Proof of Claim purports to be based on the Deed of Trust that

secured the Loan prior to foreclosure, and seeks the value of the foreclosed Property. The
Liquidating Trust, in support of the Borrower Trust, conducted an exhaustive examination of the
Debtors’ books and records and concluded that there is no potential basis of liability against the
Debtors that could support the Proof of Claim other than the claims already asserted by Plaintiff
in the 2010 Action and, now, the Adversary Proceeding. See Priore Decl. at 1 5. As established
above, the Plaintiff lacks standing to assert claims for violation of the FRB Consent Order and
the Adversary Proceeding is barred by res judicata and/or collateral estoppel. Accordingly, the
Borrower Trust objects to the Proof of Claim, which should be disallowed and expunged for the

same reasons the Adversary Proceeding should be dismissed.

V. CONCLUSION

Accordingly, for the reasons set forth herein, the ResCap Trusts respectfully

request that the Court (i) enter an order dismissing the Adversary Proceeding with prejudice,

16
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substantially in the form attached hereto as Exhibit 2; (ii) enter an order disallowing and
expunging the Proof of Claim substantially in the form attached hereto as Exhibit 3; and

(iii) grant such other and further relief as it deems just and proper.

Dated: January 25, 2016
New York, New York

/sl Norman S. Rosenbaum

Norman S. Rosenbaum

Jordan A. Wishnew

Erica J. Richards

MORRISON & FOERSTER LLP
250 W 55th St.

New York, New York 10019
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the ResCap Liquidating Trust
and the ResCap Borrower Claims Trust
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Inre: Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, et al., Chapter 11
Debtors. Jointly Administered
Shelley von Brincken, Adv. Case No. 13-01436 (MG)
Plaintiff,

V.

GMAC Mortgage, LLC, or assignee,
ETS Services, LLC, Ocwen Loan
Servicing, LLC, and Does 1-20,

Defendants.

N e N N N N N N N N N N N N N N N N N N

DECLARATION OF KATHY PRIORE WITH RESPECT TO THE
JOINT MOTION OF RESCAP LIQUIDATING TRUST AND RESCAP BORROWER
CLAIMS TRUST FOR (1) DISMISSAL OF ADVERSARY PROCEEDING PURSUANT
TO BANKRUPTCY RULE 7012(b) AND FRCP 12(b)(6) AND (I1) DISALLOWANCE OF
PROOF OF CLAIM NUMBER 441 FILED BY PLAINTIFF

I, Kathy Priore, hereby declare as follows:
A Declarant’s Background and Qualifications
1. I serve as Associate Counsel for The ResCap Liquidating Trust (the

“Liquidating Trust”), established pursuant to the terms of the Second Amended Joint Chapter 11

Plan Proposed by Residential Capital, LLC, et al., and the Official Committee of Unsecured
Creditors [Docket No. 6030] confirmed in the above-captioned chapter 11 cases (the “Chapter
11 Cases”). During the Chapter 11 Cases, | served as Associate Counsel in the legal department

at Residential Capital, LLC (“ResCap”), a limited liability company organized under the laws of
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the state of Delaware and the parent of the other debtors in the above-captioned Chapter 11
Cases (collectively, the “Debtors”). | joined ResCap on May 1, 2008 as in-house litigation
counsel. Prior to my in-house litigation counsel position, | held various roles within the legal
department at ResCap.

2. In my role as Associate Counsel at ResCap, | was responsible for the
management of residential mortgage-related litigation. In connection with ResCap’s chapter 11
filing, | also assisted the Debtors and their professional advisors in connection with the
administration of the Chapter 11 Cases, including the borrower litigation matters pending before
this Court. In my current position as Associate Counsel to the Liquidating Trust, among my
other duties, | continue to assist the Liquidating Trust in connection with the claims
reconciliation process. | am authorized to submit this Declaration with respect to the Joint
Motion of ResCap Liquidating Trust and ResCap Borrower Claims Trust for (1) Dismissal of
Adversary Proceeding Pursuant To Bankruptcy Rule 7012(b) and FRCP 12(b)(6) and
(11) Disallowance of Proof of Claim Number 441 Filed by Plaintiff (the “Motion”).

3. In my current and former capacities as Associate Counsel to the
Liquidating Trust and ResCap, | am intimately familiar with the Debtors’ claims reconciliation
process. Except as otherwise indicated, all statements in this Declaration are based on my

familiarity with the Debtors’ Books and Records (the “Books and Records”), as well as the

Debtors’ schedules of assets and liabilities and statements of financial affairs filed in these
Chapter 11 Cases (collectively, the “Schedules”), my review and reconciliation of claims, and/or
my review of relevant documents. |, or other Liquidating Trust personnel, have reviewed and

analyzed the proof of claim forms and supporting documentation filed by Plaintiff. Since the

1 Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion.
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Plan went effective and the Liquidating Trust was established, I, along with other members of
the Liquidating Trust, have continued the claims reconciliation process, including analyzing
claims and determining the appropriate treatment of the same. In connection with such review
and analysis, where applicable, I, or other Liquidating Trust personnel, together with
professional advisors, have reviewed (i) information supplied or verified by former personnel in
departments within the Debtors’ various business units, (ii) the Books and Records, (iii) the
Schedules, (iv) other filed proofs of claim, and/or (v) the official claims register maintained in
the Debtors’ Chapter 11 Cases.

4, Except as otherwise indicated, all facts set forth in this Declaration are
based upon my familiarity with the Debtors’ Books and Records, information learned from my
review of relevant documents, and information | received through my discussions with other
former members of the Debtors’ management or other former employees of the Debtors and/or
the Liquidating Trust’s professionals and consultants. If | were called upon to testify, I could
and would testify competently to the facts set forth in the Motion on that basis.

5. The Liquidating Trust’s personnel have examined the Proof of Claim and
the Amended Adversary Complaint and supplemental materials submitted by Plaintiff in support
of the Proof of Claim and the Amended Adversary Complaint, as well as the Debtors’ Books and
Records in order to assess the allegations made in the Proof of Claim and Adversary Complaint.
In addition, the Liquidating Trust reviewed documents filed in connection with the Debtors’
prior litigation with Plaintiff and correspondence between Plaintiff and the Debtors.

B. General Bankruptcy Case Background
6. At the time the Debtors filed these Chapter 11 cases, Residential Capital,

LLC (“ResCap”) and GMACM were parties to a Consent Order dated April 13, 2011 with the
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Board of Governors of the Federal Reserve System and the Federal Deposit Insurance

Corporation (the “FRB Consent Order”). See Consent Order, annexed hereto as Exhibit A.

C. Origination and Foreclosure of Plaintiff’s Loan

7. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was
originated by Mortgageclose.com, Inc. (“Lender”) on or about January 14, 2009. The Loan was
evidenced by a note in the amount of $220,000.00 (the “Note”), which was secured by real
property located at 14738 Wolf Rd., Grass Valley, California 95949 (the “Property”) pursuant to
a deed of Trust (the “Deed of Trust”) executed contemporaneously with the Note. See Note and
Deed of Trust, copies of which are annexed hereto as Exhibits B and C, respectively. Non-
Debtor GMAC Bank purchased the loan from Lender. GMACM purchased the loan from
GMAC Bank and transferred its interest to the Federal National Mortgage Association (“Fannie
Mae”).

8. As a result of Plaintiffs’ continuing default under the Loan, GMACM,
acting in its capacity as servicer on behalf of Fannie Mae, initiated a non-judicial foreclosure
with respect to the Property. See Notice of Default and Election to Sell Under Deed of Trust,
annexed hereto as Exhibit D. The trustee’s sale occurred on August 31, 2010, where Fannie
Mae was the successful bidder for the Property. See Trustee’s Deed Upon Sale, annexed hereto
as Exhibit E.

9. On February 15, 2013 servicing of the Property was transferred to Ocwen.

10. Upon information and belief, on September 20, 2013, Fannie Mae sold the

Property to a third party, Wolf Creek Associates.
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D. Plaintiff’s Prior Litigation Against the Debtor Defendants

Q) Plaintiff’s 2010 Action

11. On August 10, 2010, Plaintiff, acting pro se, filed a complaint in the
California District Court, Case No. 2:10-cv-2153 (the “2010 Action”), against Lender and
Debtor ETS asserting nonspecific claims arising out of allegations of predatory lending, fraud,
and wrongful foreclosure. See Original Petition, annexed hereto as Exhibit F.

12, On September 1, 2010, Plaintiff filed an amended complaint adding
GMACM as a defendant to the 2010 Action. See Amended Original Petition, annexed hereto as
Exhibit G.

13. On February 16, 2011, Plaintiff filed a second amended complaint (the

“Second Amended 2010 Complaint™) in the 2010 Action with the assistance of counsel. See

Second Amended Complaint, annexed hereto as Exhibit H.

14. On June 30, 2011, the California District Court entered an order (the

#2010 Dismissal Order”) dismissing all counts of the Second Amended 2010 Complaint with
prejudice pursuant to Fed. R. Civ. P. 12(b)(6). See Order Granting Defendants’ Motion to
Dismiss, annexed hereto as Exhibit I.

15. Plaintiff did not appeal the dismissal of the 2010 Action. See Docket
Report, annexed hereto as Exhibit J.

(i) Plaintiff’s 2012 Action

16. On June 25, 2012, Plaintiff filed a complaint (the “EDCPA Complaint”) in

the California District Court, Case No. 2:12-cv-1689 (the “EDCPA Action”), against GMACM,

MERS, Fannie Mae, and Fannie Mae’s counsel in the Unlawful Detainer Action, Pite Duncan
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LLP. See Complaint for Violations of the Fair Debt Collections Act under 15 U.S.C. § 1692,
annexed hereto as Exhibit K.

17. On February 21, 2013, District Court dismissed the FDCPA Complaint on
all counts against all defendants upon a finding that Plaintiff failed to show: (1) that the
defendants were debt collectors within the meaning of the FDCPA, and (2) that the defendants
engaged in debt collection activity.? See Order and Order & Findings and Recommendations
annexed hereto as Exhibits L and M, respectively.

18. Plaintiff did not appeal the dismissal of the FDCPA Action. See Docket
Report, annexed hereto as Exhibit N.

E. The Proof of Claim

19.  On August 27, 2012, Plaintiff filed the Proof of Claim, asserting a secured
claim against GMAC Mortgage in the amount of $186,940.72 (which was the amount Fannie
Mae paid for the Property at the trustee’s sale). See Proof of Claim, annexed hereto as
Exhibit O.

F. Borrower Claims Procedures

20. On June 21, 2013, the Debtors sent Plaintiff a Request Letter pursuant to
the procedures applicable to objections to claims filed by current or former borrowers set forth in
the Order Pursuant to Sections 105(a) of the Bankruptcy Code and Bankruptcy Rules 1009, 3007
and 9019(b) Approving (I) Claim Objection Procedures, (Il1) Borrower Claim Procedures,

(1) Settlement Procedures, and (IV) Schedule Amendment Procedures [Docket No. 3294].

GMACM took the position that the FDCPA Action was stayed with respect to claims asserted against it in light
of the pending Chapter 11 Cases, but also filed and joined in other parties’ motions to dismiss the action. The
magistrate judge took note of this apparent inconsistency, but determined that it need not resolve the
inconsistency because the bases upon which Pite Duncan moved to dismiss the complaint applied equally to all
defendants. See Order & Findings and Recommendations annexed hereto as Exhibit M at 3.
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21. Plaintiff sent a response to the Request Letter, which was received by the
Debtors on July 22, 2013. See Clarification for the Basis of the Creditor Claim for Shelley von

Brincken Claim #441, annexed hereto as Exhibit O.

Dated: January 25, 2016

[s/ Kathy Priore

Kathy Priore

Associate Counsel for

The ResCap Liquidating Trust
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UNITED STATES OF AMERICA
BEFORE THE
BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
WASHINGTON, D.C.

FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.

In the Matter of FRB Docket No. 11-020-B-HC
11-020-B-DEO

ALLY FINANCIAL INC.

Detroit, Michigan FDIC-11-123b

ALLY BANK

Midvale, Utah

RESIDENTIAL CAPITAL, LLC
Minneapolis, Minnesota

and

GMAC MORTGAGE, LLC
Fort Washington, Pennsylvania

CONSENT ORDER

WHEREAS, Ally Financial Inc., Detroit, Michigan (“Ally Financial”), a registered bank
holding company, indirectly owns and controls Ally Bank (f/k/a GMAC Bank), Midvale, Utah, a
state nonmember bank, and numerous direct and indirect nonbank subsidiaries, including
Residential Capital, LLC, Minneapolis, Minnesota (“ResCap”), and its direct and indirect
subsidiaries, including GMAC Mortgage, LLC, Fort Washington, Pennsylvania (“GMAC
Mortgage™), and its subsidiaries. Ally Financial, f/k/a GMAC LLC, became a bank holding
company on December 24, 2008, following approval by the Board of Governors of the Federal

Reserve System (the “Board of Governors”) pursuant to section 3(a)(1) of the Bank Holding
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Company Act (12 U.S.C. § 1842(a)(1)), and conversion of Ally Bank from an industrial loan
company to a state-chartered insured nonmember bank;

WHEREAS, Ally Financial engages in the business of servicing residential mortgage
loans through various indirect subsidiaries, including GMAC Mortgage and its subsidiaries
(collectively, the “Mortgage Servicing Companies”). The Mortgage Servicing Companies
service residential mortgage loans that are held in the portfolios of (a) Ally Bank and GMAC
Mortgage; (b) the Federal National Mortgage Association, the Federal Home Loan Mortgage
Corporation, and the Government National Mortgage Association (collectively, the “GSEs”); and
(c) various investors, including securitization trusts pursuant to Pooling and Servicing
Agreements and similar agreements (collectively, the “Servicing Portfolio”). The Mortgage
Servicing Companies have substantial responsibilities with respect to the Servicing Portfolio for
the initiation and handling of foreclosure proceedings, and loss mitigation activities (“Loss
Mitigation” or “Loss Mitigation Activities” include activities related to special forbearances,
repayment plans, modifications, short refinances, short sales, cash-for-keys, and deeds-in-lieu of
foreclosure),

WHEREAS, Ally Bank has entered into agreements with the Mortgage Servicing
Companies with respect to the servicing of residential mortgage loans owned by Ally Bank, as
well as sub-servicing agreements with respect to loans where Ally Bank retained servicing
rights;

WHEREAS, the Mortgage Servicing Companies collectively are the fifth largest servicer
of residential mortgages in the United States and service a portfolio of 2.5 million residential
mortgage loans. During the recent financial crisis, a substantially larger number of residential

mortgage loans became past due than in earlier years. Many of the past due mortgages have
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resulted in foreclosure actions. From January 1, 2009 to December 31, 2010, the Mortgage
Servicing Companies completed 89,998 foreclosure actions, representing less than
4 percent of the Servicing Portfolio over such time period,
WHEREAS, in connection with the process leading to certain foreclosures involving the
Servicing Portfolio, the Mortgage Servicing Companies allegedly:
(a) Filed or caused to be filed in state courts and in connection with bankruptcy
proceedings in federal courts numerous affidavits executed by employees of the
Mortgage Servicing Companies or employees of third-party providers making various
assertions, such as the ownership of the mortgage note and mortgage, the amount of
principal and interest due, and the fees and expenses chargeable to the borrower, in which
the affiant represented that the assertions in the affidavit were made based on personal
knowledge or based on a review by the affiant of the relevant books and records, when, in
many cases, they were not based on such knowledge or review;
(b) Filed or caused to be filed in courts in various states and in connection with
bankruptcy proceedings in federal courts or in the local land record offices, numerous
affidavits and other mortgage-related documents that were not properly notarized,
including those not signed or affirmed in the presence of a notary;
(©) Litigated foreclosure and bankruptcy proceedings and initiated non-judicial
foreclosures without always confirming that documentation of ownership was in order at
the appropriate time, including confirming that the promissory note and mortgage
document were properly endorsed or assigned and, if necessary, in the possession of the

appropriate party;
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(d)  Failed to respond in a sufficient and timely manner to the increased level of
foreclosures by increasing financial, staffing, and managerial resources to ensure that the
Mortgage Servicing Companies adequately handled the foreclosure process; and
failed to respond in a sufficient and timely manner to the increased level of Loss
Mitigation Activities to ensure timely, effective and efficient communication with
borrowers with respect to Loss Mitigation Activities and foreclosure activities; and
(e) Failed to have adequate internal controls, policies and procedures, compliance
risk management, internal audit, training, and oversight of the foreclosure process,
including sufficient oversight of outside counsel and other third-party providers handling
foreclosure-related services with respect to the Servicing Portfolio.
WHEREAS, the practices set forth above allegedly constitute unsafe or unsound banking
practices;
WHEREAS, as part of a horizontal review of various major residential mortgage
servicers conducted by the Board of Governors, the Federal Deposit Insurance Corporation
(the “FDIC”), the Office of the Comptroller of the Currency, and the Office of Thrift
Supervision, examiners from the Federal Reserve Bank of Chicago (the “Reserve Bank™) and the
FDIC have reviewed foreclosure-related processes at the Mortgage Servicing Companies;
WHEREAS, it is the common goal of the Board of Governors, the Reserve Bank,
Ally Financial, ResCap, and the Mortgage Servicing Companies to ensure that the Mortgage
Servicing Companies operate in a safe and sound manner and in compliance with the terms of
mortgage loan documentation and related agreements with borrowers, all applicable state and
federal laws (including the U.S. Bankruptcy Code and the Servicemembers Civil Relief Act),

rules, regulations, and court orders, as well as the Membership Rules of MERSCORP, Inc. and
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MERS, Inc. (collectively, “MERS”), servicing guides with GSEs or investors, and other
contractual obligations, including those with the Federal Housing Administration and those
required by the Home Affordable Modification Program (“HAMP”), and loss share agreements
with the Federal Deposit Insurance Corporation(collectively, “Legal Requirements”);,

WHEREAS, it is the common goal of the FDIC and Ally Bank to ensure that the
residential mortgages owned or serviced by Ally Bank are serviced or sub-serviced in a safe and
sound manner and in compliance with all Legal Requirements;

WHEREAS, after the conduct set forth above became known, Ally Financial, Ally Bank,
ResCap, and the Mortgage Servicing Companies have been taking steps to remediate the filing of
and reliance on inaccurate affidavits in foreclosure and bankruptcy proceedings;

WHEREAS, the boards of directors of Ally Financial, ResCap, and GMAC Mortgage, at
duly constituted meetings, adopted resolutions authorizing and directing Michael A. Carpenter,
Thomas Marano, and Steven M. Abreu to enter into this Consent Order to Cease and Desist (the
(“Order”) on behalf of Ally Financial, ResCap, and GMAC Mortgage, respectively, and
consenting to compliance with each and every applicable provision of this Order by Ally
Financial, ResCap, and GMAC Mortgage, and their institution-affiliated parties, as defined in
sections 3(u) and 8(b)(3) of the Federal Deposit Insurance Act, as amended (the “FDI Act”)

(12 U.S.C. §§ 1813(u) and 1818(b)(3)), and waiving any and all rights that Ally Financial,
ResCap, and GMAC Mortgage may have pursuant to section 8 of the FDI Act (12 U.S.C.

§ 1818), including, but not limited to: (i) the issuance of a notice of charges; (ii) a hearing for the
purpose of taking evidence on any matters set forth in this Order; (ii1) judicial review of this

Order; (iv) contest the issuance of this Order by the Board of Governors; and (v) challenge or
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contest, in any manner, the basis, issuance, validity, terms, effectiveness or enforceability of this
Order or any provision hereof; and

WHEREAS, the board of directors of Ally Bank, at a duly constituted meeting adopted a
resolution authorizing and directing Mark B. Hales to enter into this Order on behalf of Ally
Bank and consenting to compliance with each and every applicable provision of this Order by
Ally Bank and its institution-affiliated parties, as defined in section 3(u) of the FDI Act, and
waiving any and all rights that Ally Bank may have pursuant to section 8 of the FDI Act,
including, but not limited to: (i) the issuance of a notice of charges; (ii) a hearing for the purpose
of taking evidence on any matters set forth in this Order; (ii1) judicial review of this Order;

(iv) contest the issuance of this Order by the FDIC; and (v) challenge or contest, in any manner,
the basis, issuance, validity, terms, effectiveness or enforceability of this Order or any provision
hereof.

NOW, THEREFORE, before the filing of any notices, or taking of any testimony or
adjudication of or finding on any issues of fact or law herein, and without this Order constituting
an admission by Ally Financial, Ally Bank, ResCap, or GMAC Mortgage or its subsidiaries of
any allegation made or implied by the Board of Governors or the FDIC in connection with this
matter, and solely for the purpose of settling this matter without a formal proceeding being filed
and without the necessity for protracted or extended hearings or testimony, it is hereby ordered
by the Board of Governors that, pursuant to sections 8(b)(1) and (3) of the FDI Act (12 U.S.C.
§§1818(b)(1) and 1818(b)(3)), Ally Financial, ResCap, GMAC Mortgage, and their institution-
affiliated parties shall cease and desist and take affirmative action, and it is hereby ordered by the
FDIC that, pursuant to section 8(b)(1) of the FDI Act (12 U.S.C. §§1818(b)(1)), Ally Bank and

its institution-affiliated parties, shall cease and desist and take affirmative action, as follows:
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Source of Strength

1. The board of directors of Ally Financial shall take appropriate steps to fully
utilize Ally Financial’s financial and managerial resources, pursuant to section 225.4(a) of
Regulation Y of the Board of Governors (12 C.F.R. § 225 .4(a)), to serve as a source of strength
to Ally Bank, including, but not limited to, taking steps to ensure that Ally Bank complies with
the applicable provisions of this Order that is issued by the FDIC.
Board Oversight

2. Within 60 days of this Order, the boards of directors of Ally Financial and
ResCap, for itself and on behalf of the Mortgage Servicing Companies shall submit to the
Reserve Bank an acceptable written plan to strengthen the boards’ oversight of the Mortgage
Servicing Companies, including the boards’ oversight of risk management, internal audit, and
compliance programs concerning residential mortgage loan servicing, Loss Mitigation, and
foreclosure activities conducted by the Mortgage Servicing Companies. The plan shall also
describe the actions that the boards of directors will take to improve the Mortgage Servicing
Companies’ residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and
operations, and a timeline for actions to be taken. The plan shall, at a minimum, address,
consider, and include:

(a) Policies to be adopted by the board of directors of Ally Financial that are
designed to ensure that Ally Financial’s enterprise-wide risk management (“ERM”) program
provides proper risk management with respect to the Mortgage Servicing Companies’ residential
mortgage loan servicing, Loss Mitigation, and foreclosure activities particularly with respect to
compliance with the Legal Requirements, and supervisory standards and guidance of the Board

of Governors as they develop;
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(b) policies and procedures adopted by Ally Financial to ensure that the ERM
program provides proper risk management of independent contractors, consulting firms, law
firms, or other third parties who are engaged to support residential mortgage loan servicing, Loss
Mitigation, or foreclosure activities or operations, including their compliance with the Legal
Requirements and Ally Financial’s and GMAC Mortgage’s internal policies and procedures,
consistent with supervisory guidance of the Board of Governors;

(©) steps to ensure that Ally Financial’s ERM, audit, and compliance
programs have adequate levels and types of officers and staff dedicated to overseeing the
Mortgage Servicing Companies’ residential mortgage loan servicing, Loss Mitigation, and
foreclosure activities, and that these programs have officers and staff with the requisite
qualifications, skills, and ability to comply with the requirements of this Order;

(d) steps to improve the information and reports that will be regularly
reviewed by the board of directors or authorized committee of the board of directors of Ally
Financial regarding residential mortgage loan servicing, Loss Mitigation, and foreclosure
activities and operations, including, compliance risk assessments, and the status and results of
measures taken, or to be taken, to remediate deficiencies in residential mortgage loan servicing,
Loss Mitigation, and foreclosure activities, and to comply with this Order;

(e) funding for personnel, systems, and other resources as are needed to carry
out the Mortgage Servicing Companies’ residential mortgage loan servicing, Loss Mitigation,
and foreclosure activities and operations in full compliance with the Legal Requirements and the
requirements of this Order, taking into consideration the current and expected volume of past due

loans;
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® funding for personnel, systems, and other resources as are needed to
operate risk management and compliance programs that are safe and sound and that are
commensurate with the risk profile of the Mortgage Servicing Companies;

(2) steps to ensure that the Mortgage Servicing Companies have adequate
levels and types of officers and staff to carry out residential mortgage loan servicing, Loss
Mitigation, and foreclosure activities in compliance with Legal Requirements and the
requirements of this Order, and taking into account the size and complexity of the Servicing
Portfolio; that they have officers and staff with the requisite qualifications, skills, and ability to
comply with the requirements of this Order; and a timetable for hiring any necessary additional
officers and staff.

(h) periodic reviews of the adequacy of the levels and types of officers and
staff to carry out residential mortgage loan servicing, Loss Mitigation, and foreclosure activities
in light of changes in the Servicing Portfolio or the Legal Requirements. To conduct this review,
the plan shall establish metrics to measure and ensure the adequacy of staffing levels relative to
existing and future Loss Mitigation and foreclosure activities, such as limits for the number of
loans assigned to a Loss Mitigation employee, including the single point of contact as hereinafter
defined, and deadlines to review loan modification documentation, make loan modification
decisions, and provide responses to borrowers;

(1) steps to ensure that the risk management, audit, and compliance programs
for the Mortgage Servicing Companies have adequate levels and types of officers and staff and
that they have officers and staff with the requisite qualifications, skills, and ability to comply
with the requirements of this Order, and a timetable for hiring any necessary additional officers

and staff;
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() workload reviews of residential mortgage loan servicing, Loss Mitigation,
and foreclosure personnel who are responsible for handling individual loan issues (including
single point of contact personnel), including an initial review within 90 days of this Order, and
then annual reviews thereafter. Such reviews, at a minimum, shall assess whether the workload
levels are appropriate to ensure compliance with the requirements of paragraphs 2(g) and 5 of
this Order. Promptly following completion of such reviews, the Mortgage Servicing Companies
shall adjust workload levels to ensure compliance with the requirements of paragraphs 2(g) and 5
of this Order;

(k) policies to ensure that the risk management, audit, and compliance
programs have the requisite authorities and status within the organization to effectively operate
the programs, and that there is adequate coordination with respect to these programs to ensure
that any problems or deficiencies that are identified in the Mortgage Servicing Companies’
residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations
are comprehensively reviewed and remedied; and

D steps to improve the information and reports that will be regularly
reviewed by Ally Financial’s and ResCap’s boards of directors to assess the performance of
residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations, as
well as the risk management and compliance programs and associated functions including,
compliance risk assessments, and the status and results of measures taken, or to be taken, to
remediate mortgage servicing, Loss Mitigation, and foreclosure deficiencies, and to comply with

this Order.

10
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Foreclosure Review

3. (a) Within 45 days of this Order, GMAC Mortgage shall retain one or more
independent consultant(s) acceptable to the Reserve Bank to conduct an independent review of
certain residential mortgage foreclosure actions (includingjudicial and non-judicial foreclosures
and related bankruptcy proceedings, and other related litigation) regarding individual borrowers
with respect to the Servicing Portfolio. The review shall include actions or proceedings
(including foreclosures that were in process or completed) for loans serviced by the Mortgage
Servicing Companies, whether brought in the name of the Ally Bank, the Mortgage Servicing
Companies, the investor, or any agent for the mortgage note holder (including MERS) that have
been pending at any time from January 1, 2009 to December 31, 2010, as well as residential
foreclosure sales that occurred during this time period (“Foreclosure Review”). The purpose of
the Foreclosure Review shall be to determine, at a minimum:

(1) whether, at the time the foreclosure action was initiated or the
pleading or affidavit filed (including in bankruptcy proceedings and in defending suits brought
by borrowers), the foreclosing party or agent of the party had properly documented ownership of
the promissory note and mortgage (or deed of trust) under relevant state law, or was otherwise a
proper party to the action as a result of agency or other similar status;

(1)  whether the foreclosure was in accordance with applicable state
and federal laws, including but not limited to, the Servicemembers Civil Relief Act and the U.S.
Bankruptcy Code;

(iii)  whether, with respect to non-judicial foreclosures, the procedures

followed with respect to the foreclosure sale (including the calculation of the default period, the

11
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amounts due, and compliance with notice periods) and post-sale confirmation were in
accordance with the terms of the mortgage loan and state law requirements;

(iv)  whether a foreclosure sale occurred when the borrower had
requested a loan modification or other loss mitigation and the request was under consideration;
when the loan was performing in accordance with a trial or permanent loan modification; or
when the loan had not been in default for a sufficient period to authorize foreclosure pursuant to
terms of the mortgage loan documentation and related agreements;

(v) whether any delinquent borrower’s account was charged fees or
penalties that were not permissible under the terms of the borrower’s loan documents, state or
federal law, or were otherwise unreasonable. For purposes of this Order, a fee or penalty is
“otherwise unreasonable” if it was assessed: (i) for the purpose of protecting the secured party’s
interest in the mortgaged property, and the fee or penalty was assessed at a frequency or rate,
was of a type or amount, or was for a purpose that was in fact not needed to protect the secured
party’s interest; (i1) for services performed and the fee charged was substantially in excess of the
fair market value of the service; (iii) for services performed, and the services were not actually
performed; or (iv) at an amount or rate that exceeds what is customarily charged in the market
for such a fee or penalty, and the mortgage instruments or other documents executed by the
borrower did not disclose the amount or rate that the lender or servicer would charge for such a
fee or penalty;

(vi)  whether Loss Mitigation Activities with respect to foreclosed loans
were handled in accordance with the requirements of HAMP, if applicable, and consistent with
the policies and procedures applicable to the Mortgage Servicing Companies’ proprietary loan

modifications or other Loss Mitigation programs, such that each borrower had an adequate

12
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opportunity to apply for a Loss Mitigation option or program, any such application was handled
appropriately, and a final decision was made on a reasoned basis and was communicated to the
borrower before the foreclosure sale; and

(vil)  whether any errors, misrepresentations, or other deficiencies
identified in the Foreclosure Review resulted in financial injury to the borrower or the owner of
the mortgage loan.

(b) The independent consultant(s) shall prepare a written report detailing the
findings of the Foreclosure Review (the “Foreclosure Report”). GMAC Mortgage shall provide
to the Reserve Bank a copy of the Foreclosure Report at the same time that the report is provided
toit. Simultaneously, a copy of the portion of the Foreclosure Report that addresses Ally Bank’s
Servicing Portfolio shall be furnished to Ally Bank and the FDIC.

(©) Within 45 days of receipt of the Foreclosure Report, GMAC Mortgage
shall submit to the Reserve Bank an acceptable plan to:

(1) remediate, as appropriate, errors, misrepresentations, or other
deficiencies in any foreclosure filing or other proceeding;

(i)  reimburse or otherwise provide appropriate remediation to the
borrower for any impermissible or otherwise unreasonable penalties, fees or expenses, or for
other financial injury identified in paragraph 3 of this Order;

(ii1))  make appropriate adjustments for the account of Ally Bank, the
GSEs, or any investor; and

(iv)  take appropriate steps to remediate any foreclosure sale where the

foreclosure was not authorized as described in paragraph 3.

13
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(d) Within 60 days after the Reserve Bank accepts the plan described in
paragraph 3(c), the Mortgage Servicing Companies shall make all reimbursement and
remediation payments and provide all credits required by such plan, and provide the
Reserve Bank with a report detailing such payments and credits.

4. Within 15 days of the engagement of the independent consultant(s) described in
paragraph 3 of this Order, but prior to the commencement of the Foreclosure Review,
GMAC Mortgage shall submit to the Reserve Bank for approval an engagement letter that sets
forth:

(a) The methodology for conducting the Foreclosure Review, including:

(1) a description of the information systems and documents to be reviewed, including the
selection criteria for cases to be reviewed; (i1) the criteria for evaluating the reasonableness of
fees and penalties under paragraph 3(a)(v); (iii) other procedures necessary to make the required
determinations (such as through interviews of employees and third parties and a process for the
receipt and review of borrower claims and complaints); and (iv) any proposed sampling
techniques. In setting the scope and review methodology, the independent consultant may
consider any work already done by Ally Financial, GMAC Mortgage, or other third-parties on
behalf of Ally Financial or GMAC Mortgage. With respect to sampling techniques, the
engagement letter shall contain a full description of the statistical basis for the sampling methods
chosen, as well as procedures to increase the size of the sample depending on the results of initial
sampling;

(b) the expertise and resources to be dedicated to the Foreclosure Review;

(©) completion of the Foreclosure Review and the Foreclosure Report within

120 days of the start of the engagement; and

14
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(d) a written commitment that any workpapers associated with the

Foreclosure Review will be made available to the Reserve Bank upon request.
Single Point of Contact

5. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank
an acceptable plan, along with a timeline for actions to be taken, for strengthening coordination
of communications between the Mortgage Servicing Companies and borrowers, both oral and
written, related to Loss Mitigation and foreclosure activities to ensure: (i) that communications
are timely and effective, and are designed to avoid confusion to borrowers; (i1) continuity in the
handling of borrowers’ loan files during the Loss Mitigation and foreclosure processes by
personnel knowledgeable about the borrower’s situation; and (ii1) that decisions concerning Loss
Mitigation options or programs continue to be made and communicated in a timely fashion.
Prior to submitting the plan, the Mortgage Servicing Companies shall conduct a review to
determine: (1) whether processes involving past due mortgage loans or foreclosures overlap in
such a way that they may impair or impede a borrower’s efforts to effectively pursue a
Loss Mitigation option or program, and (ii) that employee incentive compensation practices do
not discourage Loss Mitigation. The plan shall, at a minimum, provide for:

(a) Measures to ensure that staff processing a borrower’s Loss Mitigation
request routinely communicates and coordinates with staff processing the foreclosure on the
borrower’s property;

(b) appropriate deadlines for responses to borrower communications and
requests for consideration of Loss Mitigation, including deadlines for decisionmaking on
Loss Mitigation Activities, with the metrics established not being less responsive than the

timelines in HAMP;

15
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(©) establishment of an accessible and reliable single point of contact for the
borrower so that the borrower has access to an employee of the Mortgage Servicing Companies
to obtain information throughout the Loss Mitigation and foreclosure processes;

(d) a requirement that written communications with the borrower identify by
name the primary single point of contact along with one or more direct means of communication
with the primary single point of contact, together with information about secondary points of
contact in the event that the primary single point of contact is unavailable;

(e) measures to ensure that the single point of contact has access to current
information and personnel (in-house or third-party) sufficient to timely, accurately, and
adequately inform the borrower of the current status of the Loss Mitigation and foreclosure
activities;

® procedures and controls to ensure that a final decision regarding a
borrower’s Loss Mitigation request (whether on a trial or permanent basis) is made and
communicated to the borrower in writing, including the reason(s) why the borrower did not
qualify for the trial or permanent modification and, if applicable, the net present value
calculations utilized by the Mortgage Servicing Companies, and that involve the single point of
contact within a reasonable time before any foreclosure sale occurs;

(g)  procedures and controls to ensure that when the borrower’s loan has been
approved for modification on a trial or permanent basis, (i) no foreclosure or further legal action
predicate to foreclosure occurs, unless the borrower is past due on two or more payments
post-dating the trial or permanent modification; and (i1) the single point of contact remains
available to the borrower and continues to be referenced on all written communications with the

borrower;

16
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(h) policies and procedures to enable borrowers to make complaints regarding
the Loss Mitigation process, denial of Loss Mitigation requests, the foreclosure process, or
foreclosure activities that prevent a borrower from pursuing Loss Mitigation options, and a
process for making borrowers aware of the complaint procedures;

(1) procedures for the prompt review, escalation, and resolution of borrower
complaints, including a process to communicate the results of the review to the borrower on a
timely basis;

) policies and procedures to consider loan modification or other
Loss Mitigation Activities with respect to junior lien loans owned by Ally Financial, ResCap, the
Mortgage Servicing Companies, or Ally Bank where the Mortgage Servicing Companies service
the associated first lien mortgage and become aware that such first lien mortgage is delinquent or
has been modified;

(k)  policies and procedures to ensure that timely information about Loss
Mitigation options is sent to the borrower in the event of a delinquency or default, including
plain language notices about the pendency of loan modification and foreclosure proceedings; and

()] policies and procedures to ensure that foreclosure and related documents
provided to borrowers and third parties are appropriately maintained and tracked, and that
borrowers generally will not be required to resubmit the same documented information that has
already been provided, and that borrowers are notified promptly of the need for additional

information.
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Third Party Management

6. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank
acceptable policies and procedures for the outsourcing of any residential mortgage loan
servicing, Loss Mitigation, or foreclosure functions, by the Mortgage Servicing Companies to
any independent contractor, consulting firm, law firm, property manager, or other third party
(including any subsidiary or affiliate of Ally Financial) (collectively, “Third-Party Providers”).
Third-Party Providers include local counsel in foreclosure or bankruptcy proceedings retained to
represent the interests of owners of mortgages in the Servicing Portfolio (“Foreclosure
Counsel”). The policies and procedures shall, at a minimum, address, consider, and include:

(a) Appropriate oversight of Third-Party Providers to ensure that they comply
with the Legal Requirements, supervisory guidance of the Board of Governors, and GMAC
Mortgage’s policies and procedures;

(b) processes to prepare contingency and business continuity plans that ensure
the continuing availability of critical third-party services and business continuity of the Mortgage
Servicing Companies, consistent with supervisory guidance of the Board of Governors, both to
address short-term and long-term service disruptions and to ensure an orderly transition to new
service providers should that become necessary;

(©) measures to ensure that all original records transferred by the Mortgage
Servicing Companies to Third-Party Providers (including the originals of promissory notes and
mortgage documents) remain within the custody and control of the Third-Party Provider (unless
filed with the appropriate court or the loan is otherwise transferred to another party), and are

returned to the Mortgage Servicing Companies or designated custodians at the conclusion of the
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performed service, along with all other documents necessary for the Mortgage Servicing
Companies’ files;

(d) measures to ensure the accuracy of all documents filed or otherwise
utilized on behalf of the Mortgage Servicing Companies or the owners of mortgages in the
Servicing Portfolio in any judicial or non-judicial foreclosure proceeding, related bankruptcy
proceeding, or in other foreclosure-related litigation, including, but not limited to, documentation
sufficient to establish ownership of the note and right to foreclose at the time the foreclosure
action is commenced;

(e) processes to perform appropriate due diligence on potential and current
Third-Party Provider qualifications, expertise, capacity, reputation, complaints, information
security, document custody practices, business continuity, and financial viability; and measures
to ensure the adequacy of Third-Party Provider staffing levels, training, work quality, and
workload balance;

® processes to ensure that contracts provide for adequate oversight,
including requiring Third-Party Provider adherence to GMAC Mortgage foreclosure processing
standards, measures to enforce Third-Party Provider contractual obligations, and processes to
ensure timely action with respect to Third-Party Provider performance failures;

(2) processes to ensure periodic reviews of Third-Party Provider work for
timeliness, competence, completeness, and compliance with all applicable Legal Requirements,
and GMAC Mortgage’s contractual obligations to GSEs and investors, and to ensure that
foreclosures are conducted in a safe and sound manner;

(h)  processes to review customer complaints about Third-Party Provider

services;
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(1) a review of fee structures for Third-Party Providers to ensure that the
method of compensation considers the accuracy, completeness, and legal compliance of
foreclosure filings and is not based solely on increased foreclosure volume or meeting processing
timelines; and

1)) a periodic certification process for law firms (and recertification of
existing law firm providers) that provide residential mortgage foreclosure and bankruptcy
services for the Mortgage Servicing Companies as qualified to serve as Third-Party Providers to
the Mortgage Servicing Companies, including that attorneys are licensed to practice in the
relevant jurisdiction and have the experience and competence necessary to perform the services
requested.

Compliance Program

7. Within 60 days of this Order, Ally Financial shall submit to the Reserve Bank an
acceptable written plan to enhance its enterprise-wide compliance program (“ECP”) with respect
to its oversight of residential mortgage loan servicing, Loss Mitigation, and foreclosure activities
and operations. The plan shall be based on an evaluation of the effectiveness of Ally Financial’s
current ECP in the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure
activities and operations, and recommendations to strengthen the ECP in these areas. The plan
shall, at a minimum, be designed to:

(a) Ensure that the fundamental elements of the ECP and any enhancements
or revisions thereto, including a comprehensive annual risk assessment, encompass residential
mortgage loan servicing, Loss Mitigation, and foreclosure activities;

(b) ensure compliance with the Legal Requirements and supervisory guidance

of the Board of Governors; and
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(©) ensure that policies, procedures, and processes are updated on an ongoing
basis as necessary to incorporate new or changes to the Legal Requirements and supervisory
guidance of the Board of Governors.

8. Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank
an acceptable compliance program and timeline for implementation to ensure that the operations
of the Mortgage Servicing Companies, including, but not limited to, residential mortgage loan
servicing, Loss Mitigation, and foreclosure, comply with the Legal Requirements, as well as the
Mortgage Servicing Companies’ internal policies, procedures, and processes and are conducted
in a safe and sound manner. The program shall, at a minimum, address, consider, and include:

(a) The duties and responsibilities of line of business staff, other staff, and
Third-Party Providers regarding compliance;

(b) policies for developing and communicating compliance-related roles and
responsibilities across the Mortgage Servicing Companies’ organization and to Third-Party
Providers;

(©) policies, procedures, and processes to ensure that the Mortgage Servicing
Companies have the ability to locate and secure all documents, including original promissory
notes, necessary to perform mortgage servicing, Loss Mitigation, and foreclosure functions and to
comply with contractual obligations;

(d) compliance with supervisory guidance of the Board of Governors,
including, but not limited to, the guidance entitled, “Compliance Risk Management Programs
and Oversight at Large Banking Organizations with Complex Compliance Profiles,” dated

October 16, 2008 (SR 08-08/CA 08-11);
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(e) compliance with Legal Requirements, including:

(1) processes to ensure that all factual assertions made in pleadings,
declarations, affidavits, or other sworn statements filed by or on behalf of the Mortgage
Servicing Companies are accurate, complete, and reliable; and that affidavits and declarations are
based on personal knowledge or a review of the Mortgage Servicing Companies’ books and
records when the affidavit or declaration so states;

(1))  processes to ensure that affidavits filed in foreclosure proceedings
and other foreclosure-related documents are executed and notarized in accordance with
applicable state legal requirements, including jurat requirements;

(ii1))  processes to ensure that the Mortgage Servicing Companies have
properly documented ownership of the promissory note and mortgage (or deed of trust) under
applicable state law, or are otherwise a proper party to the action (as a result of agency or other
similar status) at all stages of foreclosure and bankruptcy litigation; and

(iv)  processes to ensure that a clear and auditable trail exists for all
factual information contained in each affidavit or declaration, in support of each of the charges
that are listed, including whether the amount is chargeable to the borrower or claimable by the
investor;

® policies and procedures to ensure that payments are credited in a prompt
and timely manner; that payments, including partial payments to the extent permissible under the
terms of applicable legal instruments, are applied to scheduled principal, interest, and escrow
before fees, and that any misapplication of borrower funds is corrected in a prompt and timely

manner;
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(2) compliance with contractual obligations to the owners of the mortgages in
the Servicing Portfolio;

(h) compliance with the contractual limitations in the underlying mortgage
note, mortgage, or other customer authorization with respect to the imposition of fees, charges
and expenses, and compliance with Legal Requirements concerning the imposition of fees,
charges, and expenses;

(1) processes to ensure that foreclosure sales (including the calculation of the
default period, the amounts due, and compliance with notice requirements) and post-sale
confirmation are in accordance with the terms of the mortgage loan and applicable state and
federal law requirements;

() procedures to ensure compliance with bankruptcy law requirements,
including a prohibition on collection of fees in violation of bankruptcy’s automatic stay
(11 U.S.C. § 362), the discharge injunction (11 U.S.C. § 524), or any applicable court order;

(k) the scope and frequency of independent testing for compliance with the
Legal Requirements, supervisory guidance of the Board of Governors, and the requirements of
the Mortgage Servicing Companies’ internal policies, procedures, and processes by qualified
parties with requisite knowledge and ability (which may include internal audit) who are
independent of the Mortgage Servicing Companies’ business lines and compliance function;

D measures to ensure that policies, procedures, and processes are updated on
an ongoing basis as necessary to incorporate new or changes to Legal Requirements and

supervisory guidance of the Board of Governors; and
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(m) the findings and conclusions of the independent consultant(s) engaged by
GMAC Mortgage under paragraph 3 to review the Mortgage Servicing Companies’ foreclosure
processes.

Mortgage Electronic Registration System

9. Within 60 days of this Order, the GMAC Mortgage shall submit an acceptable
plan to ensure appropriate controls and oversight of the Mortgage Servicing Companies’
activities with respect to MERS and compliance with MERS’ membership rules, terms, and
conditions (“MERS Requirements”) (“MERS Plan”). The MERS Plan shall include, at a
minimum:

(a) Processes to ensure that all mortgage assignments and endorsements with
respect to mortgage loans serviced or owned by the Mortgage Servicing Companies out of
MERS’ name are executed only by a certifying officer authorized by MERS and approved by the
Mortgage Servicing Companies;

(b) processes to ensure that all other actions that may be taken by MERS
certifying officers (with respect to mortgage loans serviced or owned by the Mortgage Servicing
Companies) are executed by a certifying officer authorized by MERS and approved by the
Mortgage Servicing Companies;

(©) processes to ensure that the Mortgage Servicing Companies maintain
up-to-date corporate resolutions from MERS for all Mortgage Servicing Companies employees
and third-parties who are certifying officers authorized by MERS, and up-to-date lists of MERS
certifying officers;

(d) processes to ensure compliance with all MERS Requirements and with the

requirements of the MERS Corporate Resolution Management System;

24



13-01436-mg Doc 24-2 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit A to
Priore Declaration Pg 26 of 42

(e) processes to ensure the accuracy and reliability of data reported to MERS,
including monthly system-to-system reconciliations for all MERS mandatory reporting fields,
and daily capture of all rejects/warnings reports associated with registrations, transfers, and
status updates on open-item aging reports. Unresolved items must be maintained on open-item
aging reports and tracked until resolution. The Mortgage Servicing Companies shall determine
and report whether the foreclosures for loans serviced by the Mortgage Servicing Companies that
are currently pending in MERS’ name are accurate and how many are listed in error, and
describe how and by when the data on the MERS system will be corrected;

® an appropriate MERS quality assurance workplan, which clearly describes
all tests, test frequency, sampling methods, responsible parties, and the expected process for
open-item follow-up, and includes an annual independent test of the control structure of the
system-to-system reconciliation process, the reject/warning error correction process, and
adherence to the MERS Plan; and

(2) inclusion of MERS in the Mortgage Servicing Companies’ third-party
vendor management process, which shall include a detailed analysis of potential vulnerabilities,
including information security, business continuity, and vendor viability assessments.
Management Information Systems

10.  Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank
an acceptable plan and timeline for the review and remediation, as necessary, of the Mortgage
Servicing Companies’ management information systems (“MIS”) for their residential mortgage
loan servicing, Loss Mitigation, and foreclosure activities to ensure the timely delivery of
complete and accurate information to permit effective decision-making. The plan shall, at a

minimum, provide for:
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(a) A description of the various MIS used or to be used by the Mortgage
Servicing Companies;

(b) a timetable for completion of the review;

(©) a timetable for the remediation of any identified deficiencies; and

(d) new systems or enhancements to the MIS to:

(1) monitor compliance with the Legal Requirements, supervisory
guidance of the Board of Governors, and the requirements of this Order;

(i1) ensure the ongoing accuracy of records for all serviced mortgages,
including, but not limited to, records necessary to establish ownership and the right to foreclose
by the appropriate party for all serviced mortgages, outstanding balances, and fees assessed to
the borrower;

(ii1)  ensure that the Loss Mitigation and foreclosure staffs have
sufficient and timely access to information provided by the borrower regarding Loss Mitigation
and foreclosure activities; and

(iv)  ensure that the single point of contact has sufficient and timely
access to information provided by the borrower regarding L.oss Mitigation and foreclosure
activities; and

(e) testing the integrity and accuracy of the new or enhanced MIS to ensure
that reports generated by the system provide necessary information for adequate monitoring and
quality controls.

Training
11.  Within 60 days of this Order, GMAC Mortgage shall submit to the Reserve Bank

an acceptable written plan, and timeline for implementation, to improve the training of all
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appropriate officers and staff of the Mortgage Servicing Companies regarding the Legal
Requirements, supervisory guidance of the Board of Governors, and the Mortgage Servicing
Companies’ internal policies and procedures regarding residential mortgage servicing,
Loss Mitigation, and foreclosure, and the policies and procedures adopted regarding a single
point of contact described in paragraph 5 of this Order. The plan shall also include:

(a) A requirement that training be conducted and documented no less
frequently than annually; and

(b) procedures to timely inform appropriate officers and staff of any new or
changes to the Legal Requirements and supervisory guidance of the Board of Governors related
to residential mortgage loan servicing, Loss Mitigation, or foreclosure.
Risk Assessment

12.  Within 10 days of this Order, Ally Financial and ResCap, for itself and on behalf

of the Mortgage Servicing Companies, shall retain an independent consultant acceptable to the
Reserve Bank to conduct a comprehensive assessment of the Mortgage Servicing Companies’
risks, including, but not limited to, operational, compliance, transaction, legal, and reputational
risks particularly in the areas of residential mortgage loan servicing, Loss Mitigation, and
foreclosure. The independent consultant shall prepare a written risk assessment and provide it to
Ally Financial and ResCap within 90 days of this Order, and Ally Financial and ResCap shall
provide it to the Reserve Bank at the same time that it is provided to Ally Financial and ResCap.
The risk assessment shall, at a minimum, address, consider, and include:

(a) The scope and complexity of the Mortgage Servicing Companies’
activities and operations regarding residential mortgage loan servicing, Loss Mitigation, and

foreclosure, including functions outsourced to Third-Party Providers;
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(b) an evaluation of risk exposures, taking into account risks inherent in the
Mortgage Servicing Companies’ business activities and in outsourcing to Third-Party Providers;

(©) an assessment of the effectiveness of established controls designed to
mitigate each type of risk and identify residual risks; and

(d) recommendations for improving risk management.

13.  Within 5 days of the engagement of the independent consultant described in
paragraph 12 of this Order, but prior to the commencement of the comprehensive risk
assessment, Ally Financial and ResCap shall submit to the Reserve Bank for approval an
engagement letter that sets forth:

(a) The scope and methodology for conducting the risk assessment, including
a detailed description of the areas to be reviewed,;

(b) the expertise and resources to be dedicated to the risk assessment; and

(©) a commitment that any or workpapers associated with the risk assessment
will be made available to the Reserve Bank upon request.
Risk Management

14.  Within 60 days of submission of the comprehensive risk assessment conducted
pursuant to paragraph 12 of this Order, Ally Financial shall submit to the Reserve Bank an
acceptable written plan to enhance its ERM program with respect to its oversight of residential
mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations. The plan
shall be based on an evaluation of the effectiveness of Ally Financial’s current ERM program in
the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure activities and
operations, and recommendations to strengthen the risk management program in these areas.

The plan shall, at a minimum, be designed to:
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(a) Ensure that the fundamental elements of the risk management program
and any enhancements or revisions thereto, including a comprehensive annual risk assessment,
encompass residential mortgage loan servicing, Loss Mitigation, and foreclosure activities;

(b) ensure that the risk management program complies with supervisory
guidance of the Board of Governors, including, but not limited to, the guidance entitled,
“Compliance Risk Management Programs and Oversight at Large Banking Organizations with
Complex Compliance Profiles,” dated October 16, 2008 (SR 08-08/CA 08-11); and

(©) establish limits for compliance, legal, and reputational risks and provide
for regular review of risk limits by appropriate senior management and the board of directors or
an authorized committee of the board of directors.

15.  Within 60 days of submission of the comprehensive risk assessment conducted
pursuant to paragraph 12 of this Order, Ally Financial and ResCap shall jointly submit to the
Reserve Bank an acceptable, comprehensive risk management program for the Mortgage
Servicing Companies. The program shall provide for the oversight by Ally Financial’s senior
risk managers and ResCap’s boards of directors and senior management of the development and
implementation of formalized policies and mitigation processes for all identified risks to the
Mortgage Servicing Companies. The program shall, at a minimum, address, consider, and
include:

(a) The structure and composition of ResCap’s board risk management
committees and a determination of the optimum structure and composition needed to provide
adequate oversight of Mortgage Servicing Companies’ firm-wide risk management;

(b) a detailed description of the responsibilities of (i) the line-of-business

staff, compliance staff, and the legal department regarding risk assessment and management,
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including, but not limited to, compliance and legal risks, and (i1) the internal audit department
regarding the evaluation of the effectiveness of such risk assessment and management;

(©) written policies, procedures, and risk management standards;

(d) processes to adequately identify risk levels and trends;

(e) processes to adequately identify and control risks arising from incentive
compensation programs;

(f) processes to document, measure, assess, and report key risk indicators;

(2) controls to mitigate risks;

(h)  procedures for the escalation of significant matters related to risks to
appropriate senior officers and board committees;

(1) the scope and frequency of comprehensive risk assessments;

) a formal method to ensure effective communication of established risk
management policies, procedures, and standards to all appropriate business line and other staff;

(k) periodic testing of the effectiveness of the risk management program; and

()] the findings and recommendations of the independent consultant described
in paragraph 12 of this Order regarding risk management.
Audit

16.  Within 60 days of this Order, Ally Financial shall submit to the Reserve Bank an

acceptable written plan to enhance the internal audit program with respect to residential
mortgage loan servicing, Loss Mitigation, and foreclosure activities and operations. The plan
shall be based on an evaluation of the effectiveness of Ally Financial’s current internal audit

program in the areas of residential mortgage loan servicing, Loss Mitigation, and foreclosure
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activities and operations, and shall include recommendations to strengthen the internal audit
program in these areas. The plan shall, at a minimum, be designed to:

(a) Ensure that the internal audit program encompasses residential mortgage
loan servicing, Loss Mitigation, and foreclosure activities;

(b) periodically review the effectiveness of the ECP and ERM with respect to
residential mortgage loan servicing, Loss Mitigation, and foreclosure activities, and compliance
with the Legal Requirements and supervisory guidance of the Board of Governors;

(©) ensure that adequate qualified staffing of the audit function is provided for
residential mortgage loan servicing, Loss Mitigation, and foreclosure activities;

(d) ensure timely resolution of audit findings and follow-up reviews to ensure
completion and effectiveness of corrective measures;

(e) ensure that comprehensive documentation, tracking, and reporting of the
status and resolution of audit findings are submitted to Ally Financial’s audit committee; and

® establish escalation procedures for resolving any differences of opinion
between audit staff and management concerning audit exceptions and recommendations, with
any disputes to be resolved by the audit committee.

17.  Within 60 days of this Order, Ally Financial and ResCap shall submit to the
Reserve Bank an acceptable enhanced written internal audit program to periodically review
compliance with applicable Legal Requirements and supervisory guidance of the Board of
Governors at the Mortgage Servicing Companies that shall, at a minimum, provide for:

(a) An annual written, risk-based audit plan approved by ResCap’s board of
directors that encompasses all appropriate areas of audit coverage;

(b) the scope and frequency of audits;
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(©) the independence of the internal auditor, audit staff, and ResCap’s audit
committee;

(d) inclusion in the audit scope of reviews of internal controls, MIS, and
compliance with GMAC Mortgage’s internal policies, procedures, and processes, including, but
not limited to, the Loss Mitigation and foreclosure processes;

(e) adequate testing and review of MIS used in servicing, Loss Mitigation,
and foreclosure activities to ensure compliance with the Legal Requirements;

® controls to ensure that audits are completed on a timely basis in
accordance with the approved audit plan;

(2) adequate staffing of the audit function by qualified staff;

(h)  timely resolution of audit findings and follow-up reviews to ensure
completion and effectiveness of corrective measures;

(1) comprehensive documentation, tracking, and reporting of the status and
resolution of audit findings to ResCap’s audit committee, at least quarterly; and

() establishment of escalation procedures for resolving any differences of
opinion between audit staff and management concerning audit exceptions and recommendations,
with any disputes to be resolved by ResCap’s audit committee.

Servicing Management and Oversight
18.  Within 60 days of this Order, Ally Bank shall implement a mortgage servicing
management and oversight program which shall, at a minimum:

(a) Establish policies and procedures to create and maintain a reserve

sufficient to cover identified servicing risks;
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(b) establish policies and procedures, including, but not limited to, revising
servicing guidelines and/or contractual arrangements, to ensure that any Third Party Provider
performing a mortgage servicing, Loss Mitigation or foreclosure activity or operation for a
second lien on its behalf, encourages and facilitates sustainable first lien modifications, within
the terms of the Legal Requirements, by performing timely financial cost-benetit analysis, taking
into account various economic and market factors such as the amount of potential equity in the
property and the borrower’s financial strength;

(©) establish policies and procedures for oversight and risk management of
agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or
operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies,
sufficient to ensure that mortgage servicing, Loss Mitigation or foreclosure activities and/or
operations are performed in accordance with the Legal Requirements and this Order;

(d) establish policies and procedures for oversight and risk management of
agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or
operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies,
sufficient to ensure that such Third-Party Providers have adequate levels and types of officers
and staff as well as sufficient funding for personnel, systems, including, but not limited to, MIS,
training and other resources to perform mortgage servicing, Loss Mitigation or foreclosure
activities and/or operations on behalf of Ally Bank in a manner that complies with the Legal
Requirements, satisfactorily mitigates servicing risks, is safe and sound and appropriately
complies with this Order;

(e) establish policies and procedures for oversight and risk management of

agreements with Third-Party Providers of servicing, Loss Mitigation or foreclosure activities or
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operations to Ally Bank, including, but not limited to, the Mortgage Servicing Companies,
sufficient to ensure that Ally Bank is in compliance with the “Guidance for Managing
Third-Party Risk” (FIL-44-2008, June 6, 2008);

® establish policies and procedures to enhance the information and reports
regularly provided for review by the board of directors of Ally Bank regarding agreements or
arrangements whereby any mortgage servicing, Loss Mitigation or foreclosure activity or
operation is performed on its behalf by a Third-Party Provider, including, but not limited to, one
or more of the Mortgage Servicing Companies, to include, at a minimum, compliance risk
assessments, the reserve for mortgage servicing risks, as well as the status and results of
measures taken, or to be taken, to remediate servicing, Loss Mitigation and foreclosure
deficiencies and to comply with this Order; and

(2) establish policies and procedures to periodically determine and provide
Ally Bank with adequate levels and types of officers and staff, systems, training and other
resources for compliance with the oversight and risk management requirements of this Order.
Approval, Implementation, and Progress Reports

19. (a) GMAC Mortgage, Ally Financial, and ResCap, as applicable, shall submit

written plans, programs, policies, procedures, and engagement letters that are acceptable to the
Reserve Bank within the applicable time periods set forth in paragraphs 2, 3(c), 4, 5, 6, 7, 8, 9,
10, 11, 13, 14, 15, 16, and 17 of this Order. Independent consultants acceptable to the Reserve
Bank shall be retained by GMAC Mortgage within the applicable periods set forth in paragraphs
3(a) and 12 of this Order.

(b) Within 10 days of approval by the Reserve Bank, GMAC Mortgage,

Ally Financial, and ResCap, as applicable, shall adopt the approved plans, programs, policies,

34



13-01436-mg Doc 24-2 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit A to
Priore Declaration Pg 36 of 42

and procedures. Upon adoption, GMAC Mortgage, Ally Financial, and ResCap, as applicable,
shall implement the approved plans, programs, policies, and procedures, and thereafter fully
comply with them.

(©) During the term of this Order, the approved plans, programs, policies,
procedures, and engagement letters shall not be amended or rescinded without the prior written
approval of the Reserve Bank.

(d) During the term of this Order, GMAC Mortgage, Ally Financial, and
ResCap, as applicable, shall revise the approved plans, programs, policies, and procedures as
necessary to incorporate new or changes to the Legal Requirements and supervisory guidance of
the Board of Governors. The revised plans, programs, policies, and procedures shall be
submitted to the Reserve Bank for approval at the same time as the progress reports described in
paragraph 21 of this Order.

20. (a) Ally Bank shall submit a written program that is acceptable to the FDIC
within the applicable time period set forth in paragraph 18 of this Order.

(b) Within 10 days of approval by FDIC, Ally Bank shall adopt the approved
program. Upon adoption, Ally Bank shall implement the approved program, and thereafter fully
comply with it.

(©) During the term of this Order, the approved program shall not be amended
or rescinded without the prior written approval of the FDIC.

(d) During the term of this Order, Ally Bank shall revise the approved
program as necessary to incorporate new or changes to the Legal Requirements and supervisory
guidance of the FDIC. The revised plan shall be submitted to the FDIC for approval at the same

time as the progress reports described in paragraph 23 of this Order.
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21.  Within 30 days after the end of each calendar quarter following the date of this
Order, Ally Financial’s and ResCap’s, boards of directors shall jointly submit to the Reserve
Bank written progress reports detailing the form and manner of all actions taken to secure
compliance with the provisions of this Order and the results thereof. The Reserve Bank may, in
writing, discontinue the requirement for progress reports or modify the reporting schedule.

22, Within 15 months after the date of this Order, Ally Financial, ResCap and GMAC
Mortgage shall submit a validation report prepared by an independent third-party consultant with
respect to compliance with the Order during the first year after the Order becomes effective. The
independent third-party consultant shall be acceptable to the Reserve Bank, and shall be engaged
not more than nine months after the effective date of this Order. The engagement letter retaining
the independent third-party consultant shall be subject to the Reserve Bank’s approval. At a
minimum the validation report shall include the results of a testing program acceptable to the
Reserve Bank that, among other things, will evaluate the effectiveness of the various programs,
policies and procedures implemented as a result of this Order.

23.  Within 30 days after the end of each calendar quarter following the date of this
Order, Ally Bank’s board of directors shall submit to the FDIC written progress reports detailing
the form and manner of all actions taken to secure compliance with paragraph 18 of this Order
and the results thereof. The FDIC may, in writing, discontinue the requirement for progress

reports or modify the reporting schedule.
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24.
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All communications regarding this Order shall be sent to:

(a) Mr. James W. Nelson
Senior Vice President
Supervision and Regulation Department
Federal Reserve Bank of Chicago
230 South LaSalle Street
Chicago, lllinois 60604-1413

(b) Regional Director
Federal Deposit Insurance Corporation
New York Regional Office
350 Fifth Avenue
New York, NY 10118-0110

(©) Ms. Barbara A. Yastine
Chief Administrative Officer
Ally Financial Inc.
1177 Avenue of the Americas
New York, New York 10036

with copies to:

Mr. Daniel Soto

Chief Compliance Officer
Ally Financial Inc.

440 South Church Street
Charlotte, NC 28202

William B. Solomon, Jr., Esq.
General Counsel

Ally Financial Inc.

200 Renaissance Center

9th Floor

Detroit, MI 48265

(d) Mr. Thomas F. Marano
Chairman & Chief Executive Officer - ResCap
Residential Capital, LLC
1177 Avenue of the Americas
New York, NY 10036
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(e)

®

Priore Declaration Pg 39 of 42

with copies to:

Mr. Daniel Soto

Chief Compliance Officer
Ally Financial Inc.

440 South Church Street
Charlotte, NC 28202

Tammy P. Hamzehpour, Esq.
General Counsel - ResCap
1100 Virginia Drive

Fort Washington, PA 19034

GMAC Mortgage, Inc.

c/o Mr. Thomas F. Marano

Chairman & Chief Executive Officer - ResCap
Residential Capital, LLC

1177 Avenue of the Americas

New York, NY 10036

with copies to:

Mr. Daniel Soto

Chief Compliance Officer
Ally Financial Inc.

440 South Church Street
Charlotte, NC 28202

Tammy P. Hamzehpour, Esq.
General Counsel - ResCap
1100 Virginia Drive

Fort Washington, PA 19034

Ms. Barbara A. Yastine
Chair

Ally Bank

1177 Avenue of the Americas
New York, NY 10036
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with copies to:

Mr. Daniel Soto

Chief Compliance Officer

Ally Financial Inc.

440 South Church Street

Charlotte, NC 28202

Hu Benton, Esq.

Ally Bank

5425 Wisconsin Avenue, Suite 600

Bethesda, MD 20815
Miscellaneous

25.  The provisions of this Order shall be binding on Ally Financial, Ally Bank,
ResCap, GMAC Mortgage and each of their institution-affiliated parties in their capacities as
such, and their successors and assigns.

26.  Each provision of this Order shall remain effective and enforceable until stayed,
modified, terminated, or suspended in writing by the Reserve Bank or the FDIC, as applicable.

27.  Notwithstanding any provision of this Order, the Reserve Bank may, in its sole
discretion, grant written extensions of time to Ally Financial, ResCap and GMAC Mortgage to
comply with any provision of this Order, and the FDIC may in its sole discretion, grant written
extensions of time to Ally Bank to comply with provisions 18 and 23 of this Order.

28. If Ally Financial, ResCap or GMAC Mortgage believes that compliance with any
provision of paragraphs 5, 6, 8, or 9 of this Order would not be legally permissible or would
require it to breach any existing contractual obligation to an investor, Ally Financial, ResCap or
GMAC Mortgage, as applicable, may make a written submission to the Board of Governors and

the Reserve Bank. The written submission shall include the following: (1) specific identification

of the legal requirement or contractual or obligation that would be breached, and the likely
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consequences of any such breach; (2) a complete description of all good faith efforts undertaken
to secure a modification of the contractual obligation or a waiver of its applicability in order to
avoid any conflict between the requirements of this Order and the contractual obligation; and
(3) any alternative approaches to satisfying the intent of the provision of the Order involved that
would not cause a breach of the legal requirement or contractual obligation. Any such
submission shall include a detailed opinion of experienced counsel with respect to the asserted
conflict between compliance with this Order and the legal requirement or contractual obligation,
a copy of the contract involved, and such other information as is necessary to evaluate the
submission. A submission pursuant to this paragraph shall be made no later than 30 days before
the deadline for submitting an otherwise acceptable plan, policies and procedures, or program
with respect to the applicable paragraph. Such a submission in no way relieves Ally Financial,
ResCap, and GMAC Mortgage from fully complying with this Order, including the applicable
paragraph. Following review of the submission, the Board of Governors, in its discretion,
pursuant to authority delegated to the Director of the Division of Banking Supervision and
Regulation, and the General Counsel, may modify this Order or may require that Ally Financial,
ResCap or GMAC Mortgage, as applicable, comply with this Order.

29. The provisions of this Order shall not bar, estop, or otherwise prevent the Board
of Governors, the FDIC, the Reserve Bank, or any other federal or state agency from taking any
further or other action affecting Ally Financial, Ally Bank, ResCap, GMAC Mortgage, or any of

their current or former institution-aftiliated parties or their successors or assigns.
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30.  Nothing in this Order, express or implied, shall give to any person or entity, other

than the parties hereto, and their successors hereunder, any benefit or any legal or equitable right

remedy, or claim under this Order.

2

By Order of the Board of Governors effective this 13™ day of April, 2011.

By Order of the Federal Deposit Insurance Corporation effective this 13™ day of April,

2011.

ALLY FINANCIAL INC.

By: /s/ Michael A. Carpenter
Michael A. Carpenter
Chief Executive Officer

ALLY BANK

By: /s/ Mark B. Hales
Mark B. Hales
Chief Executive Officer

RESIDENTIAL CAPITAL, LLC

By: /s/ Thomas Marano
Thomas Marano
Chairman & Chief Executive
Officer

GMAC MORTGAGE, LLC

By: /s/ Steven M. Abreu
Steven M. Abreu
President

41

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

By: /s/ Jennifer J. Johnson
Jennifer J. Johnson
Secretary of the Board

FEDERAL DEPOSIT INSURANCE
CORPORATION

By: /s/ Daniel E. Frye
Daniel E. Frye
Acting Regional Director
New York Region
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wiv: NN 2 NOTE Loan Number: [loz1s

JANUARY 14, 2009 ORANGE CALIFORNIA
[Date] [City] [State]

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 395949

[Property Address]

1. BORROWER'S PROMISE TO PAY

In rcturn for a loan that | have reccived, | promise to pay U.S. $§ 220, 000.00 (this amount is
called "Principal®), plus interest, to the order of the Lender. The Lender is MORTGAGECLOSE. COM,
INC., A NEVADA CORPORATION

I will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and
who is entitled to reccive payments under this Note is called the "Note Holder."

2. INTEREST

Intercst will be charged on unpaid principal until the full amount of Principal has been paid. [ will pay intercst
at a yearly rate of 5.625 %.

The interest rate required by this Section 2 is the rate I will pay both before and after any default described in
Scction 6(B) of this Notc.

3. PAYMENTS
(A) Time and Place of Payments
I will pay principal and interest by making a payment every month.
I will make my monthly payment on the 1St day of each month beginning on MARCH 1

2009 . I wili make thesc payments cvery monih untii | have paid all of the principal and interest and any other
charges described below that | may owe under this Note. Each monthly payment will be applied as of its scheduled
due datc and will be applied to interest before Principal. If, on  FEBRUARY 1, 2039 , 1 still owe

amounts undcr this Note, | will pay those amounts in full on that date, which is called the "Maturity Date."
I will make my monthly paymentsat 1855 WEST KATELLA AVENUE, SUITE 200,
ORANGE, CALIFORNIA 52867
or at a diffcrent place if required by the Note Holder.
(B) Amount of Monthly Payments
My monthly payment will be in thc amount of U.S. $ 1,266 .44

4. BORROWER'S RIGHT TO PREPAY

| have the right to make payments of Principal at any time before they are duc. A payment of Principal only
is known as a "Prcpayment." When | make a Prepayment, | will tell the Note Holder in writing that | am doing so.
I may not designate a payment as a Prepayment if | have not made all the monthly payments due under the Note.

I may make a full Prcpayment or partial Prepayments without paying a Prepayment charge. The Note Holder
wiii usc my Prcpayments to reduce the amount of Principal that | owe under this Note. However, the Note Holder
may apply my Prepayment to the accrued and unpaid intercst on the Prepayment amount, before applying my
Prcpayment to reduce the Principal amount of the Note. If | make a partial Prepayment, there will be no changes in
the duc date or in the amount of my monthly payment unless the Notc Holder agrces in writing to those changes.

5. LOAN CHARGES

If a law, which applies to this loan and which scts maximum loan chargcs, is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with this loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced by the amount nccessary to reduce the charge to the permitted limit;

MULTISTATE FIXED RATE NOTE--Single Family DocMagic €Ra0TNS 800-649-1362
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT www.docmagic.com
Form 3200 1/01 Page 1 of 3
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and (b) any sums already collected from me which excceded permitted limits will be refunded to me. The Note
Holder may choose to make this refund by reducing the Principal | owe under this Note or by making a direct payment
to me. If a refund reduces Principal, the reduction will be treated as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of 15
calendar days after the date it is due, | will pay a late charge to the Note Holder. The amount of the charge will be

5.000 % of my overdue payment of principal and interest. I will pay this late charge promptly but only

oncce on cach latc payment.

(B) Defauit

If I do not pay the full amount of cach monthly payment on the datc it is due, I will be in default.

{C) Notice of Defauit

If [ am in default, the Notc Holder may send mc a written notice telling me that if | do not pay the overdue
amount by a certain date, the Note Holder may require me to pay immediately the full amount of Principal which has
not been paid and all the interest that | owe on that amount. That date must be at least 30 days after the date on which
the notice is mailed to me or delivered by other means.

(D) No Waiver By Note Holder

Even if, at a time when | am in dcfault, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right to do so if | am in default at a later time.

(E) Payment of Note Holder's Costs and Expenses

If the Notc Holder has required me to pay immediately in full as described above, the Note Holder will have
the right to be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by
applicable law. Thosc expenses include, for example, reasonable attorneys' fecs.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any noticc that must be given to me under this Note will be
given by delivering it or by mailing it by first class mail to me at the Property Address above or at a different address
if | give the Note Holder a notice of my different address.

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing
it by first class mail to the Note Holder at the address stated in Section 3(A) above or at a diffcrent address if | am
given a notice of that different address.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

I1f more than onc person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promisc to pay the full amount owed. Any person who is a guarantor, surety or
cndorser of this Notc is also obligated to do these things. Any person who takes over these obligations, including
the obligations of a guarantor, surcty or endorser of this Note, is also obligated to keep all of the promises made in

this Note. The Note Holder may enforce its rights under this Notc against cach person individually or against all of
us together. This mcans that any onc of us may be required to pay all of the amounts owed under this Notc.

9. WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of
Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice
of Dishonor” means the right to require the Note Holder to give notice to other persons that amounts due have not
been paid.

10. UNIFORM SECURED NOTE
This Notc is a uniform instrument with limited variations in some jurisdictions. In addition to thc protections
given to the Note Holder under this Note, a Mortgage, Deed of Trust, or Sccurity Dced (the "Security Instrument"),

datad ¢ha qgnsan dota oo ¢lia [P At ccll

dated the same datce as this Note, protects the Noic Holder from possiblc losses which might resuit if i do not keep

MULTISTATE FIXED RATE NOTE--Single Famil DocMagic €Farmmg 800-649-1362
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT www. docrnagic.com
Form 3200 1/01 Page 2 of 3
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the promises which I make in this Note. That Security Instrument describes how and under what conditions | may
be required to make immediate payment in full of all amounts I owe under this Note. Some of thosc conditions are
described as follows:

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower
is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may requirc immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be cxercised by Lender if such exercise is prohibited by
Applicablc Law.

If Lender excrcises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Scction i35
within which Borrower must pay all sums sccured by this Sccurity Instrument. If Borrower fails to pay
these sums pl‘iOT o the w(pirauon of this ‘pCi‘iuu, Lender may invoke any remedies punuuou u_y this
Sccurity Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

— PAY TO THE ORDER OF

i m GMAC MORTGAGE, L1 ¢ (Seal)
SHELLEY VON BRINCKEN _Borrower [\ —~ /‘}SE -Borrower
7,
v ) JW

ASS!S  ¥) "DMA rom o
b Ny b 4
(Seal) — (Seal)
-Borrower -Borrower
‘ ~ PAY TO THE ORDER OF
Pay to the order of ' Fannie Mae
. (Scal) W ; SE (Seal)
ith -Borrower D / ﬂ -Borrower
{
Q:‘,MJ‘\‘:J-‘*(JJ
{ / U CHIODO
LIMITE D CIOALWGS ACDIADD |
BLRATER K Sehe’ CIRATINUINWY UETFEIVED
Assi David Chiodo GMAC MORTGAGE, LLC {Ka |
ssistant Secretary, agent for GMAC MORTGAGE CORPORATION
Fannie Mae -

n [Sign Original Only]

v e A J’ L ,W ) A

ML Qg JJord
MULTISTATE FIXED RATE NOTE--Single Family - DocMagic €Fermns 800-649-1362
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT www.docmagic.com
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Allonge to Note

Note Date: January 14, 2009 -/

Yoo TN .
inn ravor o

MORTGAGECLOSE.COM, INC.

And Executed by

/
Borrower: SHELLEY VON BRINCKEN
Property: 14738 WOLF RD /
GRASS VALLEY, CA 95949
Loan Amount: $220,000.00 /

>

Pay to the Order of

GMAC Bank

Without Recourse
MORTGAGECLOSE.COM, INC.

Authorized Signature:

Chau Lam - President of MortgageClose.com, Inc.
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Recording Requested By:
MORTGAGECLOSE.COM, INC.

And After Recording Return To:
MORTGAGECLOSE. COM, INC.

1855 WEST KATELLA AVENUE, SUITE 200
ORANGE, CALIFORNIA 92867

Loan Number: 08102192

RECORDING REQUESTED
BY: OLD REPUBLIC TITLE

24230 §Y

[Space Above This Line For Recording Data]
DEED OF TRUST
wiv: [

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections 3, 11,
13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided in Section 16.

(A) "Security Instrument" means this document, which is dated , together
with all Riders to this document. JANUARY 14, 2008

(B) "Borrower"is SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE
AND SEPARATE PROPERTY

P afl b o ¥ o0 N N5 S o A6 of o} 28 1

Borrower is the trustor under this Security Instrument.

(C) "Lender"is MORTGAGECLOSE.COM, INC.

Lenderisa NEVADA CORPORATION organized
and C)\Istli_lg under the laws of NEVADA .

Lender's addressis 1855 WEST KATELLA AVENUE, SUITE 200, ORANGE,
CALIFORNIA 92867

(D) "Trustee”is CALIFORNIA LAND TITLE COMPANY OF NV COUNTY

A A DDRDTTNAOLITOAY DN MDA YTAT T LWV (""n‘\T TE‘ﬁDKTT?\ acaoAC
TUT DORVINOFT LGOI AU, Jidawoo vaoaoood, FIITa

(E) "MERS" i3 Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is acting
solely as a nominee for Lender and Lender's successors and assigns. MERS is the beneficiary under this Security
Instrument. MERS is organized and existing under the laws of Delaware, and has an address and telephone number

AP MY e, MNAL Do ARAT AQCLNT _ANL 21l /000N £T7O_RADICO
Ul r.w, DUA Luso, T ll]li 1¥ll SOJUI-LULU, tcl OO0} UZ=IVIILND,

(F) 'Note" means the promissory note signed by Borrower and dated JANUARY 14, 20089
The Note states that Borrower owes Lender TWO HUNDRED TWENTY THOQOUSAND AND 00/ 100
Deltars (U.S. $§ 220, 000.00 )} plus interest.

CALIFORNIA--Single Family—Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic €FRoTmNS 800-649-1362
Form 3005 01/01 Page 1 of 14 www.docmagic.com
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Borrower has promised to pay this debt in regular Periodic Payments and to pay the debt in full not later than
FEBRUARY 1, 2039 .

(G) "Property" means the property that is described below under the heading "Transfer of Rights in the Property."

(H) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under

the Note, and all sums due under this Security Instrument, plus interest.

{I) "Riders” means ail Riders to this Security Instrument that are executed by Borrower. The following Riders are

to be executed by Borrower [check box as applicable]:

[ Adjustable Rate Rider X] Planned Unit Development Rider
[] Balloon Rider [[] Biweekly Payment Rider

[] 1-4 Family Rider [ Second Home Rider

[} Condominium Rider O Otheris) [specify]

(J) T"Applicable Law" means all controlling applicable federal, state and local statutes, regulations, ordinances and
administrative rules and orders {that have the effect of law) as well as all applicable final, non-appealable judicial
opinions.

(K) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges
that are imposed on Borrower or the Property by a condominium association, homeowners association or similar
organization.

(L) "FElectronic Funds Transfer"” means any transfer of funds, other than a transaction originated by check, .draft,
or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or
magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an account. Such term
includes, but is not limited to, point-of-sale transfers, automated teller machine transactions, transfers initiated by
telephone, wire transfers, and automated clearinghouse transfers.

(M) "Escrow Items" mecans those items that are described in Section 3.

(N) "Miscellaneous Proceeds" means any compensation, settlement, award of damages, or proceeds paid by any
third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i) damage to, or
destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in
lieu of condemnation; or (iv} misrepresentations of, or omissions as to, the value and/or condition of the Property

(9) "Mort EAEE Insurance” mcans insurance pi‘GLCCling Lender agaulal. the nonpayment Ul or default a, the Loan.

(P) "Periodic Payment” means the regularly scheduled amount due for (i) principal and interest under the Note,
plus (ii) any amounts under Section 3 of this Security Instrument.

(Q) "RESPA™ means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 et seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or
successor legislation or regulation that governs the same subject matter. As used in this Security Instrument,
"RESPA" refers to all requirements and restrictions that are imposed in regard to a "federally related mortgage loan"
even if the Loan does not qualify as a "federally related mortgage loan” under RESPA.

(R) "Successor in Interest of Borrower” means any party that has taken title to the Property, whether or not that
party has assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

[ PO, R

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors and
assigns) and the successors and assigns of MERS. This Security Insirument secures to Lender: (i) the repayment of
the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of Borrower's

CALIFORNIA--Single Family--Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic €Farmms 800-649-1362
Form 3005 01/01 Page 2 of 14 www, docmatic. com
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covenants and agreements under this Security Instrument and the Note. For this purpose, Borrower irrevocably grants
and conveys to Trustee, in trust, with power of sale, the following described property located in the
COUNTY of NEVADA :
[Type of Recording Jurisdiction] [Narme of Recording Jurisdiction)
LOT 1, AS SHOWN CON FINAL MAP NO.00Q-002 OF THE WOLF, FILED IN THE
OFFICE OF THE COUNTY RECORDER, COUNTY OF NEVADA, STATE OF

EALIFORNIA, ON MAY 6, 2008, IN BOOK 8 OF SUBDIVISIONS, AT PAGE
78.
A.P.N.: 55-00-34

which currently has the address of 14738 WOLF ROAD
Street}

GRASS VALLEY , California 95949  ("Property Address"):
[City] [Zip Code]

TOGETHER WITH all the improvements now or hereafier erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also be
covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property.”
Borrower understands and agreesthat MERS holds only legal title to the interests granted by Borrower in this Security
Instrument, but, if necessary to comply with law or custom, MERS (as nominee for Lender and Lender's successors
and assigns) has the right: to exercise any or all of those interests, including, but not limited to, the right to foreclose
and sell the Property; and to take any action required of Lender including, but not limited to, releasing and canceling
this Security Instrument.

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right
to grant and convey the Property and that the Property is unencumbered, except for encumbrances of record.
Borrower warrants and will defend generally the title to the Property against all claims and demands, subject to any
encumbrances of record.

THIS SECURITY INSTRUMENT comibi
limited variations by jurisdiction to constitute

S, . S UL S IS LY - S, I
ICS UIHIUN I CUVCTIAIS O [dHOITd] Use did NTOH-ULLIUrIm Luvendnlys wiLl

I
a uniform security instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower shall
pay when due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late
charges due under the Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. Payments due
under the Note and this Security Instrument shall be made in U.S. currency. However, if any check or other
instrument received by Lender as payment under the Note or this Security Instrument is returned to Lender unpaid,
Lender may reguire that any or all subsequent payments due under the Note and this Security Instrument be made in
one or more of the following forms, as selected by Lender: {(a) cash; (b) money order; (c) certified check, bank check,
treasurer's check or cashier's check, provided any such check is drawn upon an institution whose deposits are insured
by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at such other
location 4s may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return
any payment or partial payment if the payment or partial payments are insufficient to bring the Loan current. Lender
may accept any payment or partial payment insufficient to bring the Loan current, without waiver of any rights
hereunder or prejudice to its rights to refuse such payment or partial payments in the future, but Lender is not

CALIFORNIA--Single Family—-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic €RrmnS 800-649-1362
Form 3005 01/01 Page 3 of 14 www. docmagic.com
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obligated to apply such payments at the time such payments are accepted. If each Periodic Payment is applied as of
its scheduled due date, then Lender need not pay interest on unapplied funds. Lender may hold such unapplied funds
until Borrower makes payment to bring the Loan current. If Borrower does not do so within a reasonable period of
time, Lender shall either apply such funds or return them to Borrower. [f not applied earlier, such funds will be
applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim
which Borrower might have now or in the future against Lender shall relieve Borrower from making payments due
under the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the Note;
(b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic
Payment in the order in which it became due. Any remaining amounts shall be applied first to late charges, second
to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient
amount to pay any late charge due, the payment may be applied to the delinquent payment and the late charge. If
more than one Periodic Payment is outstanding, Lender may apply any payment received from Borrower to the
repayment of the Periodic Payments if, and to the extent that, each payment can be paid in full. To the extent that
any excess exists after the payment is applied to the full payment of one or more Periodic Payments, such excess may
be applied to any late charges due. Voluntary prepayments shall be applied first to any prepayment charges and then
as described in the Note.

Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note
shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow lItems. Borrower shall pay to Lender on the day Periodic Payments are due under the
Note, until the Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) taxes and
assessments and other items which can attain priority over this Security Instrument as a lien or encumbrance on the
Property; (b) leasehold payments or ground rents on the Property, if any; (¢} premiums for any and all insurance
required by Lender under Section 5, and (d) Mortgage Insurance premiums, if any, or any sums payable by Borrower
to Lender in lieu of the payment of Mortgage Insurance premiums in accordance with the provisions of Section 10.
These items are called "Escrow [tems." At origination or at any time during the term of the Loan, Lender may require
that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fecs and
assessments shall be an Escrow ltem. Borrower shall promptly furnish to Lender all notices of amounts to be paid
under this Section. Borrower shall pay Lender the Funds for Escrow [tems unless Lender waives Borrower's
obligation to pay the Funds for any or all Escrow ltems. Lender may waive Borrower's obligation to pay to Lender

Funds for any or 2!l Eserow Itams at any time . Anv such waiver mav anlv he in writing, In the avent of guch waiver
FARAS IOT Any O 84 DSCrOW 1CmsS al any oy VRIYESD ThAY oMY o8 ng. 10w SVeni Of such waiver,

Borrower shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such payment
within such time period as Lender may require. Beorrower's obligation to make such payments and to pravide receipts
shall for all purposes be deemed to be a covenant and agreement contained in this Security [nstrument, as the phrase
"covenant and agreement” is used In Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to
a waiver, and Borrower fails to pay the amount due for an Escrow [tem, Lender may exercise its rights under Section
9 and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such amount.
Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given in accordance with Section
15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in such amounts, that are then required
under this Section 3.

Lender may, at any time, collect and held Funds in an 2zmount (a) sufficient to permit Lender to apply the Funds
at the time specified under RESPA, and (b} not o exceed the maximum amount a lender can require under RESPA.
Lender shall estimate the amount of Funds due on the basis of current data and reasonable estimates of expenditures
of futurc Escrow [tems or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or
entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home Loan
Bank. Lender shall apply the Funds to pay the Escrow [tems ne later than the time specified under RESPA. Lender
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shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying
the Escrow ltetns, unless Lender pays Borrower interest on the Funds and Applicable Law permits Lender to make
such a charge. Unless an agreement is made in writing or Applicable Law requires interest to be paid on the Funds,
Lender shall not be required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree
in writing, however, that interest shall be paid on the Funds. Lender shall give 1o Borrower, without charge, an
annual accounting of the Funds as required by RESPA.

[f there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for
the excess funds in accordance with RESPA. Ifthere is a shortage of Funds held in escrow, as defined under RESPA,
Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a deficiency of
Funds held in escrow, as defined under RESPA, Lender shall natify Borrower as required by RESPA, and Borrower
shall pay to Lender the amount necessary to make up the deficiency in accordance with RESPA, but in no more than
12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to
the Property which can attain priority over this Security Instrument, leasehold payments or ground rents on the
Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the extent that these items
are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower:
{a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against
enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien
while those proceedings are pending, but only until such proceedings are concluded; or (c) secures from the holder
of the lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. [If Lender
determines that any part of the Property is subject to a lien which can attain priority over this Security Instrument,
Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which that notice is given,
Borrower shall satisfy the lien or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting service
used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on the
Property insured against loss by fire, hazards included within the term "extended coverage," and any other hazards
including, but not limited to, carthquakes and floods, for which Lender requires insurance. This insurance shall be
maintained {n the amounts {including deductible levels) and for the periods that Lender requires. What Lender
requires pursuant to the preceding sentences can change during the term of the Loan. The insurance carrier providing
the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower's choice, which right shall
not be exercised unreasonably. Lender may require Borrower to pay, in connection with this Loan, either: (a) a one-
time charge for flood zone determination, certification and tracking services; or (b) 2 one-time charge for flood zone
determination and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such determination or certification. Borrower shall alse be responsible for the payment of
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described ahove, Lender may obtain insurance coverage, at
Lender's option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's
equity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so
obtuined might significanily exceed the cost of insurance that Borrower could have obtained. Any amountis disbursed
by Lender under this Section 5 shall become additional debt of Borrower secured by this Security Instrument. These
amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest,
upon notice from Lender to Borrower requesting payment.
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All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to
disapprove such palicies, shall include 2 standard mortgage clause, and shall name Lender as mortgagee and/or as an
additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the holder of the
Note up to the amount of the outstanding loan balance. Lender shall have the right 1o hold the policies and renewal
certificates. [f Lender requires, Borrower shall promptly give to Lender a!l receipts of paid premiums and renewal
notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for damage to, or
destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender as mortgagee
and/or as an additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the
holder of the Note up to the amount of the outstanding loan balance.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make
proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any
nsurance proceeds, whether or not the underlying insurance was required by Lender, shall be applied 10 restoration
or repair of the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to held such insurance proceeds until Lender
has had an opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction,
provided that such inspéction shall be undertaken promptly. Lender may disburse proceeds for the repairs and
restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement
is made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be
required to pay Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties,
retained by Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower.
If the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid
to Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and
related matters. 1f Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has
offered to settle a claim, then Lender may negotiate and settle the claim, The 30-day period will begin when the
notice is given. In either event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby
assigns to Lender (a) Borrower's rights to any insurance proceeds in an amount not to exceed the amounts unpaid
under the Note or this Security Instrument, and (b) any other of Borrower's rights (other than the right to any refund
of unearned premiums paid by Borrower) under all insurance policies covering the Property, insofar as such rights
are applicable to the coverage of the Property. Lender may use the insurance proceeds ¢ither to repair or restore the
Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occapancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence
within 80 days after the exccution of this Security Instrument and shall continue t6 sccupy the Property as Borrower's
principal restdence for at least one year after the date of occupancy, unless Lender otherwise agrees in writing, which
consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's
control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not
Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent the Property from
deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to Section 5 that repair or
restoration is not economically feasible, Borrower shali promptly repair the Property if damaged to avoid further
deterioration or damage. If insurance or condemnation proceeds are paid in connection with damage to, or the taking
of, the Property, Borrower shall be responsible for repairing or restoring the Property only if Lender has released
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in
a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair
o restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause,
Lender may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time
of or prior to such an interior inspection specifying such reasonable cause.
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8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent gave
materially false, misleading, or inaccurate information or statements to Lender (or failed to provide Lender with
material information) in connection with the Loan. Material representations include, but are not limited to,
representations concerning Borrower's occupancy of the Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a)
Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b} there is a legal
proceeding that might significantly affect Lender's interest in the Property and/or rights under this Security Instrument
(such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for enforcement of a lien which may
attain priority over this Security Instrument or to enforce laws or regulations), or (¢) Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect Lender’s interest in the
Property and rights under this Security Instrument, including protecting and/or assessing the value of the Property,
and sccuring and/or repairing the Property. Lender's actions can include, but are not limited to: (a) paying any sums
secured by a lien which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including its secured
position in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangerous conditions, and have utilities turned on or off. Although Lender may take action
under this Section 9, Lender does not have to do so and is not under any duty or cbligation to do so. It is agreed that
Lender incurs no liability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be
payable, with such interest, upon notice from Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease.
Borrower shall not surrender the leasehold estate and interests herein conveyed or terminate or cancel the ground lease.
Borrower shall not, without the express written consent of Lender, alter or amend the ground lease. If Borrower
acquires fee title to the Property, the leaschold and the fee title shall not merge unless Lender agrees to the merger
in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower
shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the Mortgage
Insurance coverage required by Lender ceases to be available from the mortgage insurer that previously provided such
insurance and Borrower was required to make separately designated payments toward the premiums for Mortgage
Insurance, Borrower sha.ll pay the premiums required to obtain coverage substantially equivalent to the Mortgage
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previously in effect, from an alternate mortgage insurer selected by Lender. If substantially equivalent Mortgage
Insurance coverage is not availzble, Borrower shall continue to pay to Lender the amount of the separately designated
payments that were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable,
notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay Borrower any
interest or earnings on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance
coverage {in the amount and for the period that Lender requires) provided by an insurer selected by Lender again
becomes available, is obtained, and Lender requires separately designated payments toward the premiums for
Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was
required 10 make separately designated payments toward the premiums for Morigage Insurance, Borrower shall pay
the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until
Lender's requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this Section
10 affects Borrower's obligation to pay interest at the rate provided in the Notc.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur
if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance,
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Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter into
agreements with other parties that share or modify their risk, or reduce iosses. These agreements are on terms and
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these agreements. These
agreements may require the mortgage insurer to make payments uging any source of funds that the mortgage insurer
may have available (which may include funds obtained from Mortgage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other
entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from (or might
be characterized as) a portion of Borrower's payments for Mortgage Insurance, in exchange for sharing or modifying
the mortgage insurer’s risk, or reducing losses. If such agreement provides that an affiliate of Lender takes a share
of the insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed
"captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not increase the amount Borrower will owe
for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the Mortgage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include the right
to receive certain disclosures, to request and obtain cancellation of the Mortgage Insurance, to have the
Mortgage Insurance terminated automatically, and/or to receive a refund of any Mortgage Insurance premiums
that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture, All Miscellaneous Proceeds are hereby assigned to
and shall be paid to Lender. '

Ifthe Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property,
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has had an
opportunity to inspect such Property to ensure the work has been completed to Lender's satisfaction, provided that
such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursement
or in a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable
Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such Miscellaneous Proceeds. If the restoration or repair is not economically feasible or
Lender's security would be lessened, the Misceliancous Proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall
be applied in the order provided for in Section 2.

In the event of a total taking, destruction, or loss

applied to the sums secured by this Security Instrumen
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Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount
of the sums secured by this Security Instrument immediately before the partial taking, destruction, or loss in value,
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced
by the amount of the Miscellancous Proceeds multiplied by the following fraction: (a) the total amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market value of the
Property immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Barrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or loss in value is less than the amount of the sums
secured immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise
agree in writing, the Miscellancous Proceeds shall be applied to the sums secured by this Security Instrument whether
or not the sums are then due.
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defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to
Lender within 30 days after the date the notice is given, Lender is authorized to collect and apply the Miscellangous
Proceeds either to restoration or repair of the Property or to the sums secured by this Security Instrument, whether
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or not then due. "Opposing Party" means the third party that owes Borrower Miscellaneous Proceeds or the party
against whom Borrower has a right of action in regard 1o Miscellaneous Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in Lender's
judgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the Property
ot rights under this Security Instrument. Borrower can cure such a default and, if acceleration has oceurred, reinstate
as provided in Section 19, by causing the action or proceeding to be dismissed with a ruling that, in Lender's
Jjudgment, precludes forfeiture of the Property or other material impairment of Lender's interest in the Property or
rights under this Security Instrument. The proceeds of any award or claim for damages that are attributable to the
impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the
order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any
Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest
of Borrower. Lender shall not be required to commence proceedings against any Successor in [nterest of Borrower
or to refuse to extend time for payment or otherwise modify amortization of the sums secured by this Security
Instrument by reason of any demand made by the original Borrower or any Successors in Interest of Borrower. Any
forbearance by Lender in exercising any right or remedy including, without limitation, Lender's acceptance of
payments from third persons, entities or Successors in Interest of Borrower or in amounts less than the amount then
due, shall not be a waiver of or preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees
that Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this Security
[nstrument but does not execute the Note (a "co-signer”): (a) is co-signing this Security [nstrument only to mortgage,
grant and convey the co-signer's interest in the Property under the terms of this Security Instrument; (b) is not
personally obligated to pay the sums secured by this Security Instrument; and (c) agrees that Lender and any other
Borrower can agree to extend, modify, forbear or make any accommodations with regard to the terms of this Security
Instrument or the Note without the co-signer’s consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's rights
and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations and liability
under this Security Instrument unless Lender agrees to such release in writing. The covenants and agreements of this
Security Instrument shall bind (except as provided in Section 20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's
default, for the purpose of proieciing Lender's interest in the Properily and righis under ihis Secuniy insirument,
including, but not limited to, attorneys' fees, property inspection and valuation fees. In regard to any other fees, the
absence of express authority in this Security Instrument to charge a specific fee to Borrower shall not be construed
as a prohibition on the charging of such fee. Lender may not charge fees that are expressly prohibited by this Security
Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the
interest or other loan charges collected or to be collected in connection with the Loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit;
and {(b) any sums already collected from Borrower which exceeded permitted limits wilt be refunded to Borrower.
to Borrower. If a refund reduces principal, the reduction will be treated as a partial prepayment without any
prepayment charge (whether or not a prepayment charge is provided for under the Note). Borrower's acceptance of
any such refund made by direct payment to Borrower will constitute a waiver of any right of action Borrower might
have arising out of such overcharge. ' )

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in
writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have been given to
Borrower when mailed by first class mail or when actually delivered 1o Borrower's notice address if sent by other
means. Notice to any one Borrower shall constitute notice to all Berrowers unless Applicable Law expressly requires
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otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute notice
address by notice to Lender. Borrower shall promptly notify Lender of Borrower's change of address. [f Lender
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report a change of address
through that specified procedure. There may be only one designated notice address under this Security Instrument
at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's
address stated herein unless Lender has designated another address by notice to Borrower. Any notice in connection
with this Security Instrument shall not be deemed to have been given to Lender until actually received by Lender.
If any notice required by this Security Instrument is also required under Applicable Law, the Applicable Law
requirement will satisfy the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by
federal law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in
this Security [nstrument are subject to any requirements and limitations of Applicable Law. Applicable Law might
explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be
construed as a prohibition against agreement by contract. In the event that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisicns of this Security
Instrument or the Note which can be given effect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding
neuter words or words of the feminine gender; (b} words in the singular shall mean and include the plural and vice
versa; and (¢} the word "may" gives sole discretion without any obligation to take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in
the Praperty” means any legal or beneficial interest in the Property, including, but not limited to, those beneficial
interests transferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent
of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not 2
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this option
shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a
period of not less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower
must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of
this period, Lender may invoke any remedies permitted by this Security Instrument without further notice or demand
on Borrower,

19. Borrowser's I\lglll to Reinstate After Acceleration. If Borrower meets certain Cuudluuua, Borrowcr shall
have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a)
five days before sale of the Property pursuant 1o any power of sale contained in this Security Instrument; (b} such
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or {c) entry of a
judgment enforcing this Security Instrument. Those conditions are that Borrower: {a) pays Lender all sums which
then would be due under this Security Instrument and the Note as if no acceleration had occurred; (b) cures any default
of any other covenants or agreements; {c) pays all expenses incurred in enforcing this Security Instrument, including,
but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d) takes such
action as Lender may reasonably require to assure that Lender’ s interest in the Property and rights under this Security
instrument, and Borrower’ s obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
L.ender may require that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality
or entity; o (d} Electronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and cbligations
secured hereby shall remain fully effective as if no acceleration had occurred. However, this right to reinstate shall
not apply in the case of acceleration under Section 18.

CALIFORNIA--Single Family--Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic €FGTIRS 800-649-1362
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20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the Note
{together with this Security Instrument) can be sold one or more times without prior notice to Borrower, A sale might
result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments due under the Note
and this Security Instrument and performs other mortgage loan servicing obligations under the Note, this Security
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated to a sale
of the Note. If there is a change of the Loan Servicer, Borrower will be given written notice of the change which will
state the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA requires in connection with a notice of transfer of servicing. [f the Note is sold and thereafter
the Loan is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assurmed
by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual
litigant or the member of a class) that arises from the other party's actions pursuant to this Security Instrument or that
alleges that the other party has breached any provision of, or any duty owed by reason of, this Security Instrument,
until such Borrower or Lender has notified the other party (with such notice given in compliance with the requirements
of Section 15) of such alleged breach and afforded the other party hereto a reasonable period after the giving of such
notice to take corrective action. If Applicable Law provides a time period which must elapse before certain action
can be taken, that time period will be deemed to be reasonable for purposes of this paragraph. The notice of
acceleration and opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given
to Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity te take corrective action
provisions of this Section 20,

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances” are those substances
defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following substances:
gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents,
materials containing asbestos or formaldehyde, and radioactive materials; {b) "Environmental Law" means federal
laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental protection,
(c) "Environmental Cleanup" includes any response action, remedial action, or removal action, as defined in
Environmental Law; and {d) an "Environmental Condition" means a condition that can cause, contribute to, or
otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances,
or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow anyone else
to do, anything affecting the Property (2) that is in violation of any Environmental Law, (b) which creates an
Environmental Condition, or (c¢) which, due to the presence, use, or release of a Hazardous Substance, creates a
condition that adversely affects the value of the Property. The preceding two sentences shall not 2pply to the
presence, use, or storage on the Property of small quantities of Hazardous Substances that are generally recognized
to be appropriate to normal residential uses and to maintenance of the Property {including, but not limited to,
hazardous substances in consumer products}).

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other
action by any governmental or regulatory agency or private party involving the Property and any Hazardous Substance
or Environmental Law of which Borrower has actual knowledge, (b) any Environmental Condition, including but not
limited to, any spilling, leaking, discharge, release or threat of release of any Hazardous Substance, and (c) any
condition caused by the presence, use or release of a Hazardous Substance which adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any private party, that
any removal or other remediation of any Hazardous Substance affecting the Property is necessary, Borrower shall
promptly take all necessary remedial actions in accordance with Environmental Law. Nothing herein shall create any
obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Bomow

22. Acceleration; Remedies. Lender shall gwe notice to Borrewer prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under
Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a) the default; (b) the action

foctlbcon Antamcet nmd oguan an falloan.
1 UIcl LVoYLHalil ailu dpi e dd IULIIUWS.
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required to cure the default; (¢) a date, not less than 30 days from the date the notice is given to Borrower, by
which the default must be cured; and (d) that failure to cure the default on or before the date specified in the
notice may result in acceleration of the sums secured by this Security Instrument and sale of the Property. The
notice shall further inform Borrower of the right to reinstate after acceleration and the right to bring a court
action to assert the non-existence of a default or any other defense of Borrower to acceleration and sale. If the
default is not cured on or before the date specified in the notice, Lender at its option may require immediate
payment in full of all sums secured by this Security Instrument without further demand and may invoke the

power of sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses inturred in pursuing the remedies provided in this Section 22, including, but not limited to, reasonable
attorneys' fees and costs of title evidence.

If Lender invokes the power of sale, Lender shall execute or cause Trustee to execute a written notice of
the occurrence of an event of default and of Lender's election to cause the Property to be sold. Trustee shall
cause this notice to be recorded in each county in which any part of the Property is located. Lender or Trustee
shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the other persons prescribed
by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner prescribed by
Applicable Law. After the time required by Applicable Law, Trustee, without demand on Borrower, shall sell
the Property at public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale in one or more parcels and in any order Trustee determines. Trustee may postpone sale of all or
any parcel of the Property by public announcement at the time and place of any previously scheduled sale.
Lender or its designee may purchase the Property at any sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or
warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth
of the statements made therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all
expenses of the sale, including, but not limited to, reasonable Trustee's and attorneys' fees; (b) to all sums
secured by this Security Instrument; and (c) any excess to the person or persons legally entitled to it.

23. Reconveyance. Upon payment of all sums secured by this Security Instrument, Lender shall request Trustee
to reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured by this
Security Instrument to Trustee. Trustee shall reconvey the Property without warranty to the person or persons legally
entitled to it. Lender may charge such person or persons a reasonable fee for reconveying the Property, but only if
the fee is paid to a third party (such as the Trustee) for services rendered and the charging of the fee is permitied under
Applicable Law. [fthe fee charged does not exceed the fee set by Applicable Law, the fee is conclusively presumed
to be reasonable.

24. Substitute Trustee. Lender, atits option, may from time to time appoint a successor trustee to any Trustee
appointed hereunder by an instrument executed and acknowledged by Lender and recorded in the office of the
Recorder of the county in which the Property is located. The instrument shall contain the name of the original
Lender, Trustee and Borrower, the book and page where this Security Instrument is recorded and the name and
address of the suceessor trustee. Without conveyance of the Property, the successor trustee shall succeed to all the
title, powers and duties conferred upon the Trustee herein and by Applicable Law. This procedure for substitution
of trustee shall govern to the exclusion of all other provisions for substitution.

25. Statement of Obligation Fee. Lender may collect a fee not to exceed the maximum amount permitted by
Applicable Law for furnishing the statement of obligation as provided by Section 2943 of the Civil Code of California.

CALIFORNIA~Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic €FREINE 800-649-1362
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The undersigned Borrower requests that a copy of any Notice of Default and any Notice of Sale under this
Security Instrument be mailed to the Borrower at the address set forth above. A copy of any Notice of Default and
any Notice of Sale will be sent only to the address contained in this recorded request. If the Borrower's address

changes, a new request must be recorded.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security

Instrument and in any Rider executed by Borrower and recorded with it.

o e (Seal)
-Borrower -Borrower
(Seal) (Scal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
Witness: Witness:

CALIFORNIA--Single Family--Fannie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS
Form 3005 G1/01 Page 13 of 14
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[Space Below This Line For Acknowledgment}

State of California )
) ss.
County of p\ C’\CDJ‘L )
On \- S 09 before me, K Dﬁm [ (‘)’\'&r\j P&Jwb\l‘- <

personally appeared __ SHELLEY VON BRINCKEN

!

)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the
within instrument and acknowledged to me that he/she/they executed the same in his’her/their authorized capacity(ies),
and that by his/her/their signature(s) on the instrument the persen(s), or the entity upon behalf of which the person(s)
acted, executed the insttument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true
and correct.

WITNESS my hand and official seal.

LS K. DEAN m\‘
I N F
) ﬁ:ﬁ Commission # 1628882

522 Notary Public - Califomia £ NOTARY SIGNATURE

Placer County
i . My Comm. Explres Dec 11, 2009E
\4 . Dfon

(Typed Name of Notary)

NIA
L
£
B
A.l.
{1}

NOTARY SEAL
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Loan Number: -.‘)219
PLANNED UNIT DEVELOPMENT RIDER

THIS PLANNED UNIT DEVELOPMENT RIDER is made this 14th day of
JANUARY, 2009 , and is incorporated into and shall be deemed to amend and
supplement the Mortgage, Deed of Trust, or Security Deed (the "Security Instrument") of the same date,
given by the undersigned (the "Borrower”) to secure Borrower's Note to  MORTGAGECTOSE . OOM,
INC., A NEVADA CORPCRATION ’
(the "Lender") of the same date and covering the Property described in the Security Instrument and located at:

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 55949
[Property Address)

The Property includes, but is not limited to, a parcel of land improved with a dwelling, together with other
such parcels and certain common areas and facilities, as described in

COVENANTS, CONDITIONS AND RESTRICTICNS OF RECORD

(the "Declaration"). The Property is a part of a planned unit development known as

THE WOLF

[Name of Planned Unit Development]

(the "PUD™). The Property also includes Berrower's interest in the homeowners association or cquivalent
entity owning or managing the common areas and facilities of the PUD (the "Owners Association") and the
uses, benefits and proceeds of Borrower's interest,

PUD COVENANTS. In addition to the covenants and agreements made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:

A. PUD Obligations. Borrower shall perform all of Borrower's obligations under the PUD's
Constitvent Documents. The "Constituent Documents” are the (i) Declaration; (ii) articles of incorporation,
trust instrument or any equivalent document which creates the Owners Association; and (iii) any by-laws or
other rules or regulations of the Owners Association. Borrower shall promptly pay, when due, all dues and
assessments imposed pursuant to the Constituent Documents.

B. Properiy insurance. S5o iong as the Owners Association maintains, with a generally accepted
insurance carrier, a "master” or "blanket” policy insuring the Property which is satisfactory to Lender and
which provides insurance coverage in the amounts (including deductible levels), for the periods, and against
loss by fire, hazards included within the term "extended coverage,” and any other hazards, including, but
not limited to, earthquakes and fioods, for which Lender requires insurance, then: (i} Lender waives the
provision in Section 3 for the Periodic Payment to Lender of the yearly premium installments for property
insurance on the Property; and (ii) Borrower's obligation under Section 5 to maintain property insurance
coverage on the Property is deemed satisfied to the extent that the required coverage is provided by the
Owners Association policy.

MULTISTATE PUD RIDER--Single Famil DocMagic EIRITINS 600-649-1362
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT www.docmagic.com
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What Lender requires as a condition of this waiver can change during the term of the loan.

Borrower shall give Lender prompt notice of any lapse in required property insurance coverage provided
by the master or blanket policy.

In the event of a distribution of property insurance proceeds in lieu of restoration or repair following
a loss to the Property, or to common areas and facilities of the PUD, any proceeds payable to Borrower are
hereby assigned and shall be paid 1o Lender. Lender shall apply the proceeds to the sums secured by the
Security Instrument, whether or not then due, with the excess, if any, paid to Borrower.

C. Public Liability Insurance. Borrower shall tzke such actions as may be reasonable to insure
that the Owners Association maintains a public liability insurance policy acceptable in form, amount, and
extent of coverage to Lender.

D. Condemnation. The proceeds of any award or claim for damages, direct or consequential,
payable to Borrower in connection with any condemnation or other taking of all or any part of the Property
or the common areas and facilities of the PUD, or for any conveyance in lieu of condemnation, are hereby
assigned and shall be paid to Lender. Such proceeds shall be applied by Lender to the sums secured by the
Security Instrument as provided in Section 11.

E. Lender's Prior Consent. Borrower shall not, except after notice to Lender and with Lender's
prior written consent, either partition or subdivide the Property or consent to: (i) the abandonment or
termination of the PUD, except for abandonment or termination required by law in the case of substantial
destruction by fire or other casualty or in the case of a taking by condemnation or eminent domain; (ii) any
amendment to any provision of the "Constituent Documents” if the provision is for the express benefit of
Lender; (iii) termination of professional management and assumption of self-management of the Owners
Association; or (iv) any action which would have the effect of rendering the public liability insurance
coverage maintained by the Owners Association unacceptable to Lender.

F. Remedies. ifBorrower does not pay PUD dues and assessments when due, then Lender may pay
them. Any amounts disbursed by Lender under this paragraph F shall become additional debt of Borrower
secured by the Security Instrument. Unless Borrower and Lender agree to other terms of payment, these
amounts shall bear interest from the date of disbursement at the Note rate and shall be payable, with interest,
upon notice from Lender to Borrower requesting payment.

MULTISTATE PUD RIDER--Single Famil DocMeagic ERpITINS 800-649-1362
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this PUD

Rider.

p————— e

= 7

=
(Seal)

<=
\ SHELLEY VON BRINCKEN -Borrower

(Seal)
-Borrower

(Seal)

-Borrower

(Seal)
-Borrower

{Seal)

-Borrower

{Seal)

-Borrower

MULTISTATE PUD RIDER--Single Famii
Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
Fgrm 3150 191 Page
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RECORDING REQUESTED BY: =y

Old Republic Default Manzagementi Services e Al B ST -'fﬁil';c otigiiial reo

asininot 2o_2610 - 337
WHEN RECORDED MAIL TO; Mgl Ho ooy of _ ITJ.;:_E_}{L‘TA_
ETS Services, LLC i Bifpane

2255 North Cntario Street, Suite 4060
Burbank, California 81504-312¢C

SPA-+ EDVE ES LINE FUE RETURD-H S USE
TS No. : GM-242742-C Loan No.: [N 752
NOTICE OF DEFAULT AN

rAS

D ELECTION TO SELL UNDER DEED

IMPORTANT NOTICE
IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN
YOUR PAYMENTS IT MAY BE SCLD WITHOUT ANY COURT ACTION,
and you may have the legal right fo bring your account in good sianding by paying all of your past
due payments plus permitied costs and expenses within the time permiited by law for reinsiatement
of your account, which is normally five business days pricr to ihe date set for ihe sale of your
property. No sale date may be st until threz months from the daie this notice of default may de
recorded (which date of recordation appears on this notice)

This amount is $5,958.63 as of 4/27/2010, and will increase uniil your accouni becomes current.
While your property is in foreclosure, you still must pay other obligations (such as insurance and
taxes) required by your note and deed of trust or mortgage. [f you fail 1o make future paymeanis on
the loan, pay iaxes on the propertly, provide insurance cn the property. or pay other obligations as
required in the note and deed of trusi or mortgage, the beneficiary or mortgagee may insist that you
do so in arder to reinstate your accouni in good sianding. [n addition, the beneficiary or morigagee
may require as a condition of reinstatementi that you provide reliable written evidence that you paid all
senior liens, property taxes, and hazard insurance premiums.

Upon your written request, the beneficiary or morigagee will give you a written itemization of the
entire amount you must pay. You may not have to pay the entire unpaid portion of your account,
even though full payment was demanded, but you must pay all amounis in defaull at the time
payment is made. However, you and your beneficiary or mortgagee may mutually agree in writing
prior to the time the notice of sale is posted (which may not be earlier than the three month period
stated above) to, among other things. (1) provide additional {ime in which to cure the defauit by
transfer of the property or otherwise; of {2) establish a schedule of paymenis in order fo cure your
default; or both (1) and (2).

Following the expiration of the fime period referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or 2 separaie written agreement between you and your craditor
permits a longer period, you have only ths legal right o stop the sale of vour property by paying the
entire amount demanded by ycur creditor. To find out the amount you must pay, or to arrange for
payment to stop the foreclosure, or if your property is in foreclosure for any other reason, contact,
MORTGAGE ELECTRONIC REGISTRATION SYSTERS, INC.

CIO ETS Services, LLC

2255 Norih Ontario Street, Suiiz 400

Burbank, California 91504-3120

(318} 260-16C0 phone

Basis For Claim 441 Y Paget11 v
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RECORDING REQUESTED BY:
Executive Trustee Services, LLC dba ETS Services, LLC

AND WHEN RECORDED MAIL TO:
GMAC MORTGAGE, LLC FKA
GMAC MORTGAGE CORPORATION
1100 VIRGINIA DRIVE

FORT WASHINGTON, PA 19034

Forward Tax Statements to

Pqg 2 of
CO?DY oP Document Recorded
at Nevada County Recorder

-+ 2010-0021600 09/10/2010
has not been compared with original.
Original will be returned when process
has been completed. ~

Total

Fee: 20.00 DTT: 0.00 20.00

the address given above

SPACE ABQVE LINE FOR RECORDER'S USE
TS # GM-242742-C
LoAN # (N 759
TITLE ORDER # 33-80132897

INVESTOR #: 0000000000000

TRUSTEE'S DEED UPON SALE

APN 55-060-68-000 TRANSFER TAX: $00.00

“THIS TRANSACTION IS EXEMPT FROM THE REQUIREMENTS OF THE REVENUE AND TAXATION CODE, SECTION 480.3”
The Grantee Herein Was The Foreclosing Beneficiary.

The Amount Of The Unpaid Debt was $235,204.06

The Amount Paid By The Grantee Was $186,940.72

Said Property Is In The City Of GRASS VALLEY, County of Nevada

Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee, (whereas so designated in the Deed of Trust

hereunder
more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

FEDERAL NATIONAL MORTGAGE ASSOCIATION

(herein called Grantee) but without covenant or warranty, expressed or implied, all right title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Nevada, State of

California, described as follows:
See exhibit "A" attached hereto and made a part hereof

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by SHELLEY VON
BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY as Trustor, dated 1/14/2009 of the
Official Records in the office of the Recorder of Nevada, California under the authority and powers vested in the Trustee
designated in the Deed of Trust or as the duly appointed Trustee, default having occurred under the Deed of Trust
pursuant to the Notice of Default and Election to Seli under the Deed of Trust recorded on 1/23/2009 , instrument number
2009-0001231-00 (or Bock , Page )

of Official records. Trustee having complied with all applicable statutory requirements of the State of California and
performed all duties required by the Deed of Trust including sending a Notice of Default and Election to Sell within ten days
after its recording and a Notice of Sale at least twenty days prior to the Sale Date by certified mail, postage pre-paid to
each person entitled to notice in compliance with California Civil Code 2924b. '

[Page 1 of 2]
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’EXHIBIT “A”

GM-242742-C

THE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF
NEVADA, UNINCORPORATED AREA, AND IS DESCRIBED AS FOLLOWS:

LOT 1, AS SHOWN UPON THE FINAL MAP NO. 00-002, "THE WOLF", AS FILED IN THE
OFFICE OF THE RECORDER OF THE COUNTY OF NEVADA ON MAY 6, 2008, IN BOOK 8§ OF
SUBDIVISION MAPS, AT PAGE 178.
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TRUSTEE'S DEED UPON SALE

Trustee's Deed
T.S.# GM-242742-C

Loan #7759

Title Order # 33-80132897

All requirements per California Statutes regarding the mailing, personal delivery and publication of copies

of Notice of Default and Election to Sefl under Deed of Trust and Notice of Trustee's Sale, and the posting
of copies of Notice of Trustee's Sale have been complied with. Trustee, in compliance with said Notice of
Trustee's sale and in exercise of its powers under said Deed of Trust sold said real property at public auction
on 8/31/2010. Grantee, being the highest bidder at said sale became the purchaser of said property

for the amount bid, being $186,940.72, in lawful money of the United States, in pro per, receipt there

of is hereby acknowledged in full/partial satisfaction of the debt secured by said Deed of Trust.

In witness thereof, Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee, has this day, caused its
name
to be hereunto affixed by its officer thereunto duly authorized by its corporation by-laws

Date; 9/3/2010
Executive Trustee Services, LLC dba ETS Services,
LLC

By: /%M/WM J L /

Kathfedn Gowen, Limited Sign/'ﬁg Officer

" State of California } S.S.

County of Los Angeles }

On 9/3/2010 before me, Sally Beltran Notary Public, personally appeared Kathleen Gowen who proved to me on the
basis of satisfactory evidence to be the person(s) whose name(s) isfare subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by hisher/their
signature(s} on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument.

| certify under penaity of perjury under the laws of the State of California that the foregoing paragraph is true and correct.

= A P
o e e

eSSy handand e seai . SALLY BELTRAN ooy
. ommission g 17770 E
. l g3l Notary Publie - Cclifcrgs:
NALLY DO 2 angois Sy |
Signature 1 A/ ;{A ’ ' (Seal) """“"”Mv“'\'mm‘eﬂ?j*o Cm'wm”
Sally Beltran U o
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805-502.4\ (;.:RONT) REV. 8 (10-05) GM-242742-C

PRELIMINARY CHANGE OF OWNERSHIP REPORT i sl

[To be completed by transferee (buyer) prior o transfer of subject property in accordance with section 480.3 of the
Revenue and Taxation Code.] A Preliminary Change of Ownership Report must be filed with each conveyance in the
County Recorder’s office for the county where the property is located; this particular form may be used in all 58 counties
of California.

THIS REPORT IS NOT A PUBLIC DOCUMENT

SELLER/TRANSFEROR: FEDERAL NATIONAL MORTGAGE ASSOCIATION

BUYER/TRANSFEREE: FEDERAL NATIONAL MORTGAGE ASSOCIATION

ASSESSOR'S PARCEL NUMBER(S): 55-060-68-000

PROPERTY ADDRESS OR LOCATION: 14738 WOLF ROAD, GRASS VALLEY, CA 95949

MAIL TAX INFORMATION TO: Name FEDERAL NATIONAL MORTGAGE ASSOCIATION
Address C/O EXECUTIVE TRUSTEE SERVICES, 2255 NORTH
ONTARIO STREET, SUITE 400, BURBANK, CA 91504
Phone Number (8 a.m-5 p.m.) (818) 260-1600

NOTICE: A lien for property taxes applies to your property on January 1 of each year for the taxes owing in the following fiscal year, July 1 through
June 30. One-half of these taxes is due November 1, and one-half is due February 1. The first installment becomes delinquent on December 10, and
the second installment becomes delinquent on April 10. One tax bill is mailed before November 1 to the owner of record. You may be responsible
for the current or upcoming property taxes even if you do not receive the tax bill.

The property which you acquired may be subject to a supplemental assessment in an amount to be determined by the Nevada Assessor. For
further information on your supplemental roli obligation, please call the Nevada Assessor at

PART I: TRANSFER INFORMATION (please answer alf questions)

0 O0DDOO0 OO0 Oooo oo ood
E BEEEE BE HEE EHE EH®&EZ

&

W >

I@mm OO

l.
*J.
K.

L.

M.

Is this transfer solely between husband and wife (addition of a spouse, death of a spouse, divorce settlement, etc)?

Is this transaction onty a correction of the name(s) of the person(s) holding title to the property (for example, a name change upon
marriage)? Please explain
Is this document recorded to create, terminate, or reconvey a lender’s interest in the property?

Is this transaction recorded only as a requirement for financing purposes or to create, terminate, or reconvey a security interest (e.g.,
cosigner)? Please explain
s this document recorded to substitute a trustee of a trust, mortgage, or other similar document?

Did this transfer result in the creation of a joint tenancy in which the seller (transferor} remains as one of the joint tenants?

Does this transfer return property to the person who created the joint tenancy (original transferor)?

Is this a transfer of property:

1. to a revocable trust that may be revoked by the transferor and is for the benefit of the O transferor [J transferor's spouse?

2. to atrusts that may be revoked by the Creator/Grantor who is also a joint tenant, and which names the other joint tenant(s) as
beneficiaries when the Creator/Grantor dies?

3. to an irrevocable trust for the benefit of the Creator/Grantor and/or Grantor's spouse?

4. to an irrevocable trust from which the propenrty reverts to the Creator/Grantor within 12 years?

If this property is subject to a lease, is the remaining lease term 35 years or more including written options?

Is this a transfer between 0 parent(s) and child{ren)? O or from grandparent(s) to grandchild(ren)?

Is this transaction to replace a principal residence by a person 55 years of age or older?

Within the same county? OYes ONo

Is this transaction to replace a principal residence by a person who is severely disabled as defined by Revenue and Taxation Code
section 69.57 Within the same county? [ Yes [OINo

Is this transfer solely between domestic partners currently registered with the California Secratary of State?

*If you checked yes to J, K or L, you may qualify for a property tax reassessment exclusion, which may resuit in lower taxes on your property. If you do
not file a claim, your property will be reassessed.

Please provide any other information that will help the Assessor to understand the nature of the transfer.

If the conveying document constitutes and exclusion from a change in ownership as defined in section 62 of the Revenue and Taxation Code for any

reason other than those listed above, set forth the specific exclusions claimed:

Please answer all questions in each section. If a question does not apply, indicate with "N/A.” Sign and date at bottom of second page.

PART II: OTHER TRANSFER INFORMATION

A. Date of transfer if other than recording date: __8/31/2010

B. Type of transfer (please check approprate box):
O Purchase & Foreclosure O Gift 0 Trade or Exchange O Merger, Stock, or Partnership Acquisition
O Contract of Sale — Date of Contract ‘
O Inheritance — Date of Death O Other (please explain): !
L1 Creation of Lease [ Assignment of a Lease [0 Termination of a Lease [J Sale/Leaseback
O Date lease began i

0 Original term in years (including written options)
0 Remaining term in years (inciuding written options)
Monthly Payment Remaining Term

C. Was only a partial interest in the property transferred? [0 Yes [El No
If yes, indicate the percentage transferred Y.
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Please answer, to the best of your knowledge, all applicable questions, then sign and date. If a question does not apply, indicate with “N/A.”

PART Ill: PURCHASE PRICE AND TERMS OF SALE

A. CASH DOWN PAYMENT OR value of trade or exchange {excluding closing costs) Amount $

B. FIRST DEED OF TRUST @ % interest for years. Pymis./Mo.=$ (Prin. & Int. only) Amount $
O FHA( Discount Points) O Fixed Rate O Newloan
O Conventional O Variable Rate 0O  Assumed existing loan balance
0O VA( Discount Points) O  Allinclusive D.T.($ O Bank or savings & loan

Wrapped)

O Cal-Vet O Loan camied by seller O Finance company
Balloon payment [J Yes O No Due Date Amount $

C. SECOND DEED OF TRUST @ % interest for years. Pymts./Mo. = $ (Prin. & Int. only) Amount §
[0 Bank or savings & loan 0 Fixed Rate [ Newloan
0 Loan carried by seller [0 Variable Rate 0  Assumed existing loan balance
Balloon payment O Yes O Neo Due Date Amount $

D. OTHER FINANCING: Is other financing involved not covered in (b) or (c} above? O Yes O No Amount §
Type @ % interest for years. Pymts./Mo. = § (Prin. & Int. only)
[ Bank or savings & loan O Fixed Rate O Newloan
[@ Loan carried by seller O Variable Rate [0 Assumed existing loan balance
Balloon payment O Yes O No Due Date Amount $

E. WAS AN IMPROVEMENT BOND ASSUMED BY THE BUYER O Yes ONo Qutstanding Balance: ~ Amount $

; F. TOTAL PURCHASE PRICE (or acquisition price, if traded or exchanged, include real estate commission if paid)
TOTAL ITEMS A THROUGH E

G. PROPERTY PURCHASED O Through a broker  [J Direct from seller O From a family member O Other (please explain):

If purchased through a broker, provide broker's name and phone number:

Please explain special terms, seller concessions, or financing and any other information that would help the Assessor understand the purchase price and terms
of sale:

PART IV: PROPERTY INFORMATION

A.  TYPE OF PROPERTY TRANSFERRED:

B Single-family residence 00 Agricultural m} Timeshare
i O  Multiple-family residence (no. of units: ) O Co-op/Own-your-own | Manufactured home
; O Commercial/industrial O Condominium O  Unimproved lot
! O  Other (Description: i.e., timber, mineral, water rights, etc. )
' B. IS THIS PROPERTY INTENDED AS YOUR PRINCIPAL RESIDENCE? O Yes &ENo
if yes, enter date of occupancy / .20 or intended occupancy ! , 20
{month) (day) (year) {month) (day} (yesr)

C. IS PERSONAL PROPERTY INCLUDED IN PURCHASE PRICE (i.e., fumiture, farm equipment, machinery, etc.)
(other than a manufactured home subject to local property tax})? O Yes [&ENo
If yes, enter the value of the personal property included in the purchase price § (Attach itemized list of personal properiy.}

D. IS A MANUFACTURED HOME INCLUDED IN PURCHASE PRICE? O Yes ENo
If yes, how much of the purchase price is allocated to the manufactured home? $
Is the manufactured home subject to local property tax? 1 Yes [JNo Whatis the decat number?

E. DOES THE PROPERTY PRODUCE INCOME? [0 Yes [ENo . If yes, is the income from:
O Lease/Rent OContract O Mineral rights 0O Other (please explain):

| F.  WHAT WAS THE CONDITION OF THE PRCPERTY AT THE TIME OF SALE?

| O Good [ Average 0 Fair B Poor

; Please explain the physical condition of the property and provide any other information (such as restrictions, etc.) that would assist the Assessor in
determining the value of the property:

CERTIFICATION

OWNERSHIP TYPE (0)
‘ ;;{:g‘neiohrispmp g 1 certify that the foregoing is true, correct and complete to the best of my knowiedge and belief.
Corporation o This declaration Is binding on each and every co-owner and/or partner.
Other O _ ) :
NAME OF NEW OWNER/CORPORATE OFFICER ] TITLE
' CANDY HERZOG Limited Signing Officer
| SIGNATURE OF NT i\@emmrz OFFICER DATE
‘ NAME OF ENTITY {fyped of printed) FEDERAL EMPLOYER ID NUMBER
‘ EXECUTIVE TRUSTEE SERVICES -943
ADDRESS (typed or printed) 2255 North Ontario Street, Suite 400 E-MAIL ADDRESS (optiona) 3?512010
| Burbank California 91504-3120

(NOTE: The Assessor may contact you foradditional information,)
If a document evidencing a change ofownership is presented to the recorder for rocordation without the concurrent filing of a preliménary
change of ownership report, the recorder may charge an additional recording fee of twenty dollars ($20),
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AUG 11 2010
Shelley von Brincken e, DISTRICT QOLET,
14738 Wolf Rd o SHERTHMATEFIichA
Grass Valley CA 95949 w L '
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CAL%
Shelley von Brincken Case # : _
Plaintiff, 270l 273 JAm n
vs. ORIGINAL PETITION
MORTGAGECLOSE.COM INC.
Defendant
Fxecutive Trust Services dba ETS
Services, LL.C
Defendant

Date: 729//?//0

Comes now Shelley von Brincken , hereinafter referred to as “Petitioner,” and
moves the court for relief as herein requested:
PARTIES

Petitioner is Shelley von Brincken , 14738 Wolf Rd Grass Valley CA 95949.
Currently Known Defendant(s) are/is: MORTGAGECLOSE.COM INC. , 1855
WEST KATELLA AVE,SUITE 200 ORANGE,CA 92867, Executive Trust
Services dba ETS Services, LLC LLC 2255 N. Ontario St, Ste 400, Burbank, CA
91504 by and through its attorney.

STATEMENT OF CAUSE

Petitioner, entered into a consumer contract for the refinance of a primary
residence located at 14738 Wolf Rd, Grass Valley CA 95949, hereinafter referred
to as the “property.”

Original Petition - 1
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Defendants, acting in concert and collusion with others, induced Petitioner to enter

into a predatory loan agreement with Defendant.

Defendants committed numerous acts of fraud against Petitioner in furtherance of a

carefully crafted scheme intended to defraud Petitioner.

Defendants failed to make proper notices to Petitioner that would have given

Petitioner warning of the types of tactics used by Defendants to defraud Petitioner.
Defendants charged false fees to Petitioner at settlement.

Defendants used the above referenced false fees to compensate agents of Petitioner

in order to induce said agents to breach their fiduciary duty to Petitioner.

Defendant’s attorney caused to be initiated collection procedures, knowing said
collection procedures in the instant action were frivolous as lender is estopped
from collection procedures, under authority of Uniform Commercial Code 3-501,
subsequent to the request by Petitioner for the production of the original
promissory note alleged to create a debt.

IN BRIEF

(Non-factual Statement of Posture and Position)

It is not the intent of Petitioner to indict the entire industry. It is just that
Plaintiff will be making a number of allegations that, outside the context of
the current condition of the real estate industry, may seem somewhat
outrageous and counter-intuitive.

When Petitioner accuses ordinary individuals of acting in concert and
collusion with an ongoing criminal conspiracy, it tends to trigger an
incredulous response as it is unreasonable to consider that all Agents, loan
agents, appraisers, and other ordinary people, just doing what they have been

trained to do, are out to swindle the poor unsuspecting borrower.

Original Petition - 2
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The facts Petitioner is prepared to prove are that Petitioner has been harmed
by fraud committed by people acting in concert and collusion, one with the
other. Petitioner has no reason to believe that the Agent, loan officer,
appraiser, and others were consciously aware that what they were doing was
part of an ongoing criminal conspiracy, only that it was, and they, at the very
least, kept themselves negligently uninformed of the wrongs they were
perpetrating. Petitioner maintains the real culprit is the system itself,

including the courts, for failure to strictly enforce the consumer protection

laws.
CAREFULLY CRAFTED CRIMINAL CONNIVANCE
(General State of the Real Estate Industry)
THE BEST OF INTENTIONS

Prior to the 1980’s and 1990°s ample government protections were in place to
protect consumers and the lending industry from precisely the disaster we
now experience. During President Clinton’s administration, under the guise
of making housing available to the poor, primary protections were relaxed

which had the effect of releasing the unscrupulous on the unwary.

Prior to deregulation in the 1980’s, lenders created loans for which they held

and assumed the risk. Consequently, Americans were engaged in safe and

stable home mortgages. With the protections removed, the unscrupulous

lenders swooped in and, instead of making loans available to the poor, used
the opportunity to convince the unsophisticated American public to do
something that had been traditionally taboo; home buyers were convinced to
speculate with their homes, their most important investment.
MORTGAGECLOSE.COM INC. , Ameriquest, Countrywide, and many

others swooped in and convinced Americans to sell their homes, get out of

their safe mortgage agreements, and speculate with the equity they had gained

Original Petition - 3
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by purchasing homes they could not afford. Lenders created loans intended
to fail as, under the newly crafted system, the Lender profited more from a
mortgage default than from a stable loan.
Companies cropped up who called themselves banks when, in fact, they were
only either subsidiaries of banks, or unaffiliated companies that were
operated for the purpose of creating and selling promissory notes. As will be
demonstrated, these companies then profited from the failure of the
underlying loans.

HOW IT WORKS

Briefly, how it works is this, the Lender would secure a large loan from a
large bank, convert that loan into 20 and 30 year mortgages and then sell the
promise to pay to an investor.

People would set up mortgage companies buy securing a large loan from one
of the major banks, then convert that loan into 20 and 30 year mortgages. In
order to accomplish this an Agent would contract with a seller to find a buyer,
bring both seller and buyer to a lender who would secure the title from the

seller using the borrowed bank funds for that purpose, and then trade the title

to the buyer in exchange for a promissory note.

The lender then creates a 20 or 30 year mortgage with money the lender must

repay within 6 months. As soon as the closing is consummated, the
promissory note is sold to an investor pool.

Using the instant case as an example, a 220,000.00 note at 5.9140% interest
over 30 years will produce $180,455.33 The lender can then offer to the
investor the security instrument (promissory note) at say 50% of it’s future
value. The investor will, over the life of the note, less approximately 3.00%
servicing fees, realize $233,152.81 . The lender can then pay back the bank

Original Petition - 4




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13-01436-mg Doc 24-7 Filed 01/25/16 Entered 01/25/16 16:11:46  Exhibit F tg
Case 2:10-cv-02153-JANioke Reghyatipant 9 FiRkid88/11/10 Page 5 of 31

and retain a handsome profit in the amount of $27,574.64. The lender,
however, is not done with the deal.

The lender signed over the promissory note to the investor at the time of the
trade, but did not sign over the lien document (mortgage or deed of trust).
The State of Kansas Supreme Court addressed this issue and stated that such
a transaction was certainly legal. However, it created a fatal flaw as the
holder of the lien document, at time of sale of the security instrument,
received consideration in excess of the lien amount. Since the lien holder
received consideration, he could not be harmed. Therefore the lien became
an unenforceable document.

This begs the question: if keeping the lien would render it void, why would
the lender not simply transfer the lien with the promissory note? The reason

is because the lender will hold the lien for three years, file an Internal

Revenue Service Form 1099a, claim the full amount of the lien as abandoned
funds, and deduct the full amount from the lender’s tax liability. The lender,
by this maneuver, gets consideration a second time. And still the lender is not
done profiting from the deal.

After sale of the promissory note, the lender remains as the servicer for the
investor. The lender will receive 3% of each payment the lender collects and
renders to the investor pool. However, if the payment is late, the lender is
allowed to assess an extra 5% and keep that amount. Also, if the loan
defaults, the lender stands to gain thousands for handling the foreclosure.
The lender stands to profit more from a note that is overly expensive, than
from a good stable loan. And where, you may ask, does all this profit come
from? It comes from the equity the borrower had built up in the home. And
still the lender is not finished profiting from the deal.

Another nail was driven in the American financial coffin when on the last day

Congress was in session in 2000 when restrictions that had been in place

Original Petition - §
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since the economic collapse of 1907 were removed. Until 1907 investors

were allowed to bet on stocks without actually buying them. This unbridled

speculation led directly to an economic collapse. As a result the legislature
banned the practice, until the year 2000. In 2000 the unscrupulous lenders

got their way on the last day of the congressional session. Congress removed

the restriction banning derivatives and again allowed the practice, this time

taking only 8 years to crash the stock market. This practice allowed the

lender to profit further from the loan by betting on the failure of the security

instrument he had just sold to the unwary investor, thus furthering the

purpose of the lender to profit from both the borrower (consumer) and the

investor.

The failure of so many loans recently resulted in a seven hundred and fifty

billion dollar bailout at the expense of the taxpayer. The unsuspecting

consumer was lulled into accepting the pronouncements of the lenders,
appraisers, underwriters, and trustees as all were acting under the guise of
government regulation and, therefore, the borrower had reason to expect good
and fair dealings from all. Unfortunately, the regulations in place to protect
the consumer from just this kind of abuse were simply being ignored.

The loan origination fee from the HUD1 settlement statement is the finder’s
fee paid for the referral of the client to the lender by a person acting as an
agent for the borrower. Hereinafter, the person or entity who receives any
portion of the yield spread premium, or a commission of any kind consequent
to securing the loan agreement through from the borrower will be referred to
as “Agent.” The fee, authorized by the consumer protection law is restricted
to 1% of the principal of the note. It was intended that the Agent, when
seeking out a lender for the borrower, would seek the best deal for his client
rather than who would pay him the most. That was the intent, but not the

reality. The reality is that Agents never come away from the table with less

Original Petition - 6
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than 2% or 3% of the principal. This is accomplished by undisclosed fees to
the Agent in order to induce the Agent to breach his fiduciary duty to the
borrower and convince the borrower to accept a more expensive loan product
than the borrower qualifies for. This will generate more profits for the lender
and, consequently, for the Agent.
It is a common practice for lenders to coerce appraisers to give a higher
appraisal than is the fair market price. This allows the lender to increase the
cost of the loan product and give the impression that the borrower is justified
in making the purchase.
The lender then charges the borrower an underwriting fee in order to
convince the borrower that someone with knowledge has gone over the
conditions of the note and certified that they meet all legal criteria. The
trustee, at closing, participates actively in the deception of the borrower by
placing undue stress on the borrower to sign the large stack of paperwork
without reading it. The trustee is, after all, to be trusted and has been paid to
insure the transaction. This trust is systematically violated for the purpose of
taking unfair advantage of the borrower. The entire loan process is a
carefully crafted contrive connivance designed and intended to induce the
unsophisticated borrower into accepting a loan product that is beyond the
borrowers means to repay. With all this, it should be a surprise to no one that
this country is having a real estate crisis.

PETITIONER WILL PROVE THE FOLLOWING
Petitioner is prepared to prove, by a preponderance of evidence that:

e Lender has no legal standing to bring collection or foreclosure claims

against the property;

o Lender is not a real party in interest in any contract which can claim a

collateral interest in the property;

Original Petition - 7
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e cven if Lender were to prove up a contract to which Lender had
standing to enforce against Petitioner, no valid lien exists which would

give Lender a claim against the property;

e ecven if Lender were to prove up a contract to which Lender had
standing to enforce against Petitioner, said contract was fraudulent in
its creation as endorsement was secured by acts of negligence, common
law fraud, fraud by non-disclosure, fraud in the inducement, fraud in
the execution, usury, and breaches of contractual and fiduciary
obligations by Mortgagee or "Trustee" on the Deed of Trust,
"Mortgage Agents," "Loan Originators," "Loan Seller," "Mortgage
Aggregator," "Trustee of Pooled Assets," "Trustee or officers of
Structured Investment Vehicle," "Investment Banker," "Trustee of
Special Purpose Vehicle/Issuer of Certificates of 'Asset-Backed
Certificates," "Seller of 'Asset-Backed' Certificates (shares or bonds),"
"Special Servicer" and Trustee, respectively, of certain mortgage loans

pooled together in a trust fund,;

e Defendants have concocted a carefully crafted connivance wherein
Lender conspired with Agents, et al, to strip Petitioner of Petitioner’s
equity in the property by inducing Plaintiff to enter into a predatory

loan inflated loan product;

o Lender received unjust enrichment in the amount of 5% of each
payment made late to Lender while Lender and Lender’s assigns acted

as servicer of the note;

Original Petition - 8
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e Lender and Lender’s assigns, who acted as servicer in place of Lender,

profited by handling the foreclosure process on a contract Lender

designed to have a high probability of default;

s Lender intended to defraud Investor by converting the promissory note

into a security instrument and selling same to Investor;

e Lender intended to defraud Investor and the taxpayers of the United
States by withholding the lien document from the sale of the
promissory note in order that Lender could then hold the lien for three
years, then prepare and file Internal Revenue Form 1099a and falsely
claim the full lien amount as abandoned funds and deduct same from

Lender’s income tax obligation;

e Lender defrauded backers of derivatives by betting on the failure of the

promissory note the lender designed to default;

e participant Defendants, et al, in the securitization scheme described
herein have devised business plans to reap millions of dollars in profits

at the expense of Petitioner and others similarly situated.

PETITIONER SEEKS REMEDY

In addition to seeking compensatory, consequential and other damages,
Petitioner seeks declaratory relief as to what (if any) party, entity or
individual or group thereof is the owner of the promissory note executed at
the time of the loan closing, and whether the Deed of Trust (Mortgage)
secures any obligation of the Petitioner, and a Mandatory Injunction requiring
re-conveyance of the subject property to the Petitioner or, in the alternative a
Final Judgment granting Petitioner Quiet Title in the subject property.

Original Petition - &
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PETITIONER HAS BEEN HARMED

Petitioner has suffered significant harm and detriment as a result of the actions of
Defendants.

Such harm and detriment includes economic and non-economic damages, and
injuries to Petitioner’s mental and emotional health and strength, all to be shown

according to proof at trial.

In addition, Petitioner will suffer grievous and irreparable further harm and
detriment unless the equitable relief requested herein is granted.
STATEMENT OF CLAIM
DEFENDANTS LACK STANDING

No evidence of Contractual Obligation

Defendants claim a controversy based on a contractual violation by Petitioner buﬁ
have failed to produce said contract. Even if Defendants produced evidence of the
existence of said contract in the form of an allegedly accurate photocopy of said
document, a copy is only hearsay evidence that a contract actually existed at one
point in time. A copy, considering the present state of technology, could be easily]
altered. As Lender only created one original and that original was left in the

custody of Lender, it was imperative that Lender protect said instrument.

In as much as the Lender is required to present the original on demand of
Petitioner, there can be no presumption of regularity when the original is not sQ
produced. In as much as Lender has refused Petitioner’s request of the chain of
custody of the security instrument in question by refusing to identify all current
and past real parties in interest, there is no way to follow said chain of custody to
insure, by verified testimony, that no alterations to the original provisions in the

contract have been made. Therefore, the alleged copy of the original is only

Original Petition - 10
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hearsay evidence that an original document at one time existed. Petitioner
maintains that, absent production of admissible evidence of a contractual
obligation on the part of Petitioner, Defendants are without standing to invoke the

subject matter jurisdiction of the court.
No Proper Evidence of Agency

Defendants claim agency to represent the principal in a contractual agreement
involving Petitioner, however, Defendants have failed to provide any evidence of
said agency other than a pronouncement that agency has been assigned by some
person, the true identity and capacity of whom has not been established,
Defendants can hardly claim to be agents of a principal then refuse to identify said
principal. All claims of agency are made from the mouth of the agent with no

attempt to provide admissible evidence from the principal.

Absent proof of agency, Defendants lack standing to invoke the subject matteq

jurisdiction of the court.
Special Purpose Vehicle

Since the entity now claiming agency to represent the holder of the security
instrument is not the original lender, Petitioner has reason to believe that the
promissory note, upon consummation of the contract, was converted to a security
and sold into a special purpose vehicle and now resides in a Real Estate Mortgage
Investment Conduit (REMIC) as defined by the Internal Revenue Code and as
such, cannot be removed from the REMIC as such would be a prohibited
transaction.  If the mortgage was part of a special purpose vehicle and was
removed on consideration of foreclosure, the real party in interest would
necessarily be the trustee of the special purpose vehicle. Nothing in the pleadings

of Defendants indicates the existence of a special purpose vehicle, and the lack of a
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proper chain of custody documentation gives Petitioner cause to believe defendant

is not the proper agent of the real party in interest.

CRIMINAL CONSPIRACY AND THEFT

Defendants, by and through Defendant’s Agents, conspired with other Defendants,
et al, toward a criminal conspiracy to defraud Petitioner. Said conspiracy but are
not limited to acts of negligence, breach of fiduciary duty, common law fraud,
fraud by non-disclosure, and tortuous acts of conspiracy and theft, to include but
not limited to, the assessment of improper fees to Petitioner by Lender, which were
then used to fund the improper payment of commission fees to Agent in order to
induce Agent to violate Agent’s fiduciary duty to Petitioner.

AGENT PRACTICED UP-SELLING

By and through the above alleged conspiracy, Agent practiced up-selling to
Petitioner. In so doing, Agent violated the trust relationship actively cultivated by
Agent and supported by fact that Agent was licensed by the state. Agent further
defrauded Petitioner by failing to disclose Agent’s conspiratorial relationship to
Lender, Agent violated Agent’s fiduciary duty to Petitioner and the duty to
provide fair and honest services, through a series of carefully crafted connivances,
wherein Agent proactively made knowingly false and misleading statements of
alleged fact to Petitioner, and by giving partial disclosure of facts intended to
directly mislead Petitioner for the purpose of inducing Petitioner to make decisions
concerning the acceptance of a loan product offered by the Lender. Said loan
product was more expensive than Petitioner could legally afford. Agent acted with
full knowledge that Petitioner would have made a different decision had Agent

given complete disclosure.
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FRAUDULENT INDUCEMENT

Lender maliciously induced Petitioner to accept a loan product, Lender knew, or
should have known, Petitioner could not afford in order to unjustly enrich Lender.
EXTRA PROFIT ON SALE OF PREDATORY LOAN PRODUCT

Said more expensive loan product was calculated to produce a higher return when
sold as a security to an investor who was already waiting to purchase the loan as
soon as it could be consummated.

Extra Commission for Late Payments

Lender acted with deliberate malice in order to induce Petitioner to enter into a
loan agreement that Lender intended Petitioner would have difficulty paying. The
industry standard payment to the servicer for servicing a mortgage note is 3% of
the amount collected. However, if the borrower is late on payments, a 5% late fee
is added and this fee is retained by the servicer. Thereby, the Lender stands to
receive more than double the regular commission on collections if the borrower
pays late.

Extra Income for Handling Foreclosure

Lender acted with deliberate malice in order to induce petitioner to enter into a
loan agreement on which Lender intended petitioner to default. In case of default,
the Lender, acting as servicer, receives considerable funds for handling and
executing the foreclosure process.

Credit Default Swap Gambling

Lender, after deliberately creating a loan intended to default is now in a position to
bet on credit default swap, commonly referred to as a derivative as addressed more
fully below. Since Lender designed the loan to fail, betting on said failure is

essentially a sure thing.
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LENDER ATTEMPTING TO FRAUDULENTLY COLLECT ON VOID
LIEN

Lender sold the security instrument after closing and received consideration in an
amount in excess of the lien held by Lender. Since Lender retained the lien
document upon the sale of the security instrument, Lender separated the lien from

said security instrument, creating a fatal and irreparable flaw.

When Lender received consideration while still holding the lien and said
consideration was in excess of the amount of the lien, Lender was in a position
such that he could not be harmed and could not gain standing to enforce the lien.

The lien was, thereby, rendered void.

Since the separation of the lien from the security instrument creates such a
considerable concern, said separation certainly begs a question: “Why would the

Lender retain the lien when selling the security instrument?”

When you follow the money the answer is clear. The Lender will hold the lien for
three years, then file an IRS Form 1099a and claim the full amount of the lien as
abandoned funds and deduct the full amount from Lender’s tax liability, thereby,

receiving consideration a second time.

Later, in the expected eventuality of default by petitioner, Lender then claimed to
transfer the lien to the holder of the security, however, the lien once satisfied, does
not gain authority just because the holder, after receiving consideration, decides to
transfer it to someone else.

LENDER PROFIT BY CREDIT DEFAULT SWAP DERIVATIVES

Lender further stood to profit by credit default swaps in the derivatives market, by
way of inside information that Lender had as a result of creating the faulty loans
sure to default. Lender was then free to invest on the bet that said loan would

default and stood to receive unjust enrichment a third time. This credit default

Original Petition - 14




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13-01436-mg Doc 24-7 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit F
Case 2:10-cv-02153-JANioke Rechyatipent P9 theef 83/11/10 Page 15 of 31

swap derivative market scheme is almost totally responsible for the stock market
disaster we now experience as it was responsible for the stock market crash in

1907.
LENDER CHARGED FALSE FEES

Lender charged fees to Petitioner that were in violation of the limitations imposed
by the Real Estate Settlement Procedures Act as said fees were simply contrived
and not paid to a third party vendor.

Lender charged other fees that were a normal part of doing business and should

have been included in the finance charge.

Below is a listing of the fees charged at settlement. Neither at settlement, nor at
any other time did Lender or Trustee provide documentation to show that the fees

herein listed were valid, necessary, reasonable, and proper to charge Petitioner.

803 Appraisal $196.00
808 Underwriting Fee $1,095.00
901 Interest from 01/22/09 to 02/01/09 $343.75
902 Mortgage Insurance Premium $838.00
1101  Settlement fee $705.00
1106 Notary fee $100.00
1108 Title Insurance $951.50
1109 Lenders Coverage $429.00
1110 Owner's Coverage $1,045.00
1111 Environmental Protection Lien $25.00
1112 Upkeep Assessment fee $25.00
1201 Recording Fee $59.00
1202 City/county tax/stamp $302.00

Debtor is unable to determine whether or not the above fees are valid in

accordance with the restrictions provided by the various consumer protection laws.

Therefore, please provide; a complete billing from each vendor who provided the
above listed services; the complete contact information for each vendor who

provided a billed service; clearly stipulate as to the specific service performed; a
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showing that said service was necessary; a showing that the cost of said service is
reasonable; a showing of why said service is not a regular cost of doing business

that should rightly be included in the finance charge.

The above charges are hereby disputed and deemed unreasonable until such time
as said charges have been demonstrated to be reasonable, necessary, and in
accordance with the limitations and restrictions included in any and all laws, rules,
and regulations intended to protect the consumer.
In the event lender fails to properly document the above charges, borrower will
consider same as false charges. The effect of the above amounts that borrower
would pay over the life of the note will be an overpayment of $80,272.12 This
amount will be reduced by the amount of items above when said items are fully
documented.

RESPA PENALTY

From a cursory examination of the records, with the few available, the apparent
RESPA violations are as follows: Good Faith Estimate not within limits, No HUD-
1 Booklet, Truth In Lending Statement not within limits compared to Note, Truth
in Lending Statement not timely presented, HUD-1 not presented at least one day
before closing, No Holder Rule Notice in Note, No 1% Payment Letter.

The closing documents included no signed and dated : Financial Privacy Act
Disclosure; Equal Credit Reporting Act Disclosure; notice of right to receive
appraisal report; servicing disclosure statement; borrower’s Certification of
Authorization; notice of credit score; RESPA servicing disclosure letter; loan
discount fee disclosure; business insurance company arrangement disclosure;
notice of right to rescind.

The courts have held that the borrower does not have to show harm to claim a
violation of the Real Estate Settlement Procedures Act, as the Act was intended to

insure strict compliance. And, in as much as the courts are directed to assess a
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penalty of no less than two hundred dollars and no more than two thousand,
considering the large number enumerated here, it is reasonable to consider that the
court will assess the maximum amount for each violation.
Since the courts have held that the penalty for a violation of RESPA accrues at
consummation of the note, borrower has calculated that, the number of violations
found in a cursory examination of the note, if deducted from the principal, would
result in an overpayment on the part of the borrower, over the life of the note, of
$156,511.44.
If the violation penalty amounts for each of the unsupported fees listed above are
included, the amount by which the borrower would be defrauded is $168,523.68
Adding in RESPA penalties for all the unsupported settlement fees along with the
TILA/Note variance, it appears that lender intended to defraud borrower in the
amount of $405,307.24

LENDER CONSPIRED WITH APPRAISER

Lender, in furtherance of the above referenced conspiracy, conspired with
appraiser for the purpose of preparing an appraisal with a falsely stated price, in
violation of appraiser’s fiduciary duty to Petitioner and appraiser’s duty to provide
fair and honest services, for the purpose of inducing Petitioner to enter into a loan
product that was fraudulent toward the interests of Petitioner.

LENDER CONSPIRED WITH TRUSTEE

Lender conspired with the trust Agent at closing to create a condition of stress for
the specific purpose of inducing Petitioner to sign documents without allowing

time for Petitioner to read and fully understand what was being signed.

The above referenced closing procedure was a carefully crafted connivance,
designed and intended to induce Petitioner, through shame and trickery, in
violation of trustee’s fiduciary duty to Petitioner and the duty to provide fair and
honest services, to sign documents that Petitioner did not have opportunity to read
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and fully understand, thereby, denying Petitioner full disclosure as required by
various consumer protection statutes.
DECEPTIVE ADVERTISING AND OTHER UNFAIR BUSINESS
PRACTICES

In the manner in which Defendants have carried on their business enterprises, they
have engaged in a variety of unfair and unlawful business practices prohibited by
15 USC Section 45 et seq. (Deceptive Practices Act).

Such conduct comprises a pattern of business activity within the meaning of such
statutes, and has directly and proximately caused Petitioner to suffer economic and
non-economic harm and detriment in an amount to be shown according to proof at
trial of this matter.

EQUITABLE TOLLING FOR TILA AND RESPA

The Limitations Period for Petitioners' Damages Claims under TILA and RESPA
should be Equitably Tolled due to the DEFENDANTS' Misrepresentations and

Failure to Disclose.

Any claims for statutory and other money damages under the Truth in Lending Act
(15 U.S.C. § 1601, et. seq.) and under the Real Estate Settlement Procedures Act
(12 US.C. § 2601 et. seq.) are subject to a one-year limitations period; however,
such claims are subject to the equitable tolling doctrine. The Ninth Circuit has
interpreted the TILA limitations period in § 1640(e) as subject to equitable tolling.
In King v. California, 784 F.2d 910 (9th Cir.1986), the court held that given the
remedial purpose of TILA, the limitations period should run from the date of
consummation of the transaction, but that "the doctrine of equitable tolling may, in
appropriate circumstances, suspend the limitations period until the borrower

discovers or has reasonable opportunity to discover the fraud or nondisclosures that
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form the basis of the TILA action." King v. California, 784 F.2d 910, 915 9th Cir.
1986).

Likewise, while the Ninth Circuit has not taken up the question whether /12 U.S.C.
§ 2614, the anti-kickback provision of RESPA, is subject to equitable tolling, other
Courts have, and hold that such limitations period may be equitably tolled. The
Court of Appeals for the District of Columbia held that § 2614 imposes a strictly
jurisdictional limitation, Hardin v. City Title & Escrow Co., 797 F.2d 1037, 1039-
40 (D.C. Cir. 1986), while the Seventh Circuit came to the opposite conclusion.
Lawyers Title Ins. Corp. v. Dearborn Title Corp., 118 F.3d 1157, 1164 (7th Cir.
1997). District courts have largely come down on the side of the Seventh Circuit in
holding that the one-year limitations period in § 2614 is subject to equitable
tolling. See, e.g., Kerby v. Mortgage Funding Corp., 992 F.Supp. 787, 791-98
(D.Md.1998); Moll v. U.S. Life Title Ins. Co., 700 F.Supp. 1284, 1286-89
(S.D.N.Y.1988). Importantly, the Ninth Circuit, as noted above, has interpreted the
TILA limitations period in 15 U.S.C. § 1640 as subject to equitable tolling; the
language of the two provisions is nearly identical. King v. California, 784 F.2d at
914. While not of precedential value, this Court has previously found both the
TILA and RESPA limitations periods to be subject to equitable tolling. Blaylock v.
First American Title Ins. Co., 504 F.Supp.2d 1091, (W.D. Wash. 2007). 1106-07.

The Ninth Circuit has explained that the doctrine of equitable tolling "focuses on
excusable delay by the Petitioner,” and inquires whether "a reasonable Petitioner
would ... have known of the existence of a possible claim within the limitations
period." Johnson v. Henderson, 314 F.3d 409, 414 (9th Cir.2002), Santa Maria v.
Pacific Bell, 202 F.3d 1170, 1178 (9th Cir.2000). Equitable tolling focuses on the
reasonableness of the Petitioner's delay and does not depend on any wrongful
conduct by the Defendants. Santa Maria. at 1178.
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BUSINESS PRACTICES CONCERNING DISREGARDING OF
UNDERWRITING STANDARDS

Traditionally, Lenders required borrowers seeking mortgage loans to document
their income and assets by, for example, providing W-2 statements, tax returns,
bank statements, documents evidencing title, employment information, and other
information and documentation that could be analyzed and investigated for its
truthfulness, accuracy, and to determine the borrower's ability to repay a particular
loan over both the short and long term. Defendants deviated from and disregarded
these standards, particularly with regard to its riskier and more profitable loan

products.
Low-Documentation/No-Documentation Loans.

Driven by its desire for market share and a perceived need to maintain
competitiveness with the likes of Countrywide, Defendants began to introduce an
ever increasing variety of low and no documentation loan products, including the
HARMs and HELOCs described hereinabove, and began to deviate from and ease
its underwriting criteria, and then to grant liberal exceptions to the already eased
underwriting standards to the point of disregarding such standards. This quickened
the loan origination process, allowing for the generation of more and more loans

which could then be resold and/or securitized in the secondary market.

Defendants marketed no-documentation/low-documentation loan programs that
included HARMs and HELOCs, among others, in which loans were given based
on the borrower's "stated income" or "stated assets" (SISA) neither of which were
verified. Employment was verbally confirmed, if at all, but not further investigated,
and income, if it was even considered as a factor, was to be roughly consistent with
incomes in the types of jobs in which the borrower was employed. When
borrowers were requested to document their income, they were able to do so

through information that was less reliable than in a full-documentation loan.
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For stated income loans, it became standard practice for loan processors, loan
officers and underwriters to rely on www.salary.com to see if a stated income was
reasonable. Such stated income loans, emphasizing loan origination from a
profitability standpoint at the expense of determining the ability of the borrower to
repay the loan from an underwriting standpoint, encouraged the overstating and/or

fabrication of income.
Easing of Underwriting Standards

In order to produce more loans that could be resold in the secondary mortgage
market, Defendants also relaxed, and often disregarded, traditional underwriting
standards used to separate acceptable from unacceptable risk. Examples of such

relaxed standards were reducing the base FICO score needed for a SISA loan.

Other underwriting standards that Defendants relaxed included qualifying interest
rates (the rate used to determine whether borrowers can afford the loan), loan to
value ratios (the amount of loan(s) compared to the appraised/sale price of the
property, whichever is lower), and debt-to-income ratios (the amount of monthly
income compared to monthly debt service payments and other monthly payment

obligations.

With respect to HARMS, Defendants underwrote loans without regard to the
borrower's long-term financial circumstances, approving the loan based on the
initial fixed rate without taking into account whether the borrower could afford the
substantially higher payment that would inevitably be required during the

remaining term of the loan.

With respect to HELOCs, Defendants underwrote and approved such loans based
only on the borrower’s ability to afford the interest-only payment during the initial
draw period of the loan, rather than on the borrower's ability to afford the

subsequent, fully amortized principal and interest payments.
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As Defendants pushed to expand market share, they eased other basic underwriting
standards. For example, higher loan-to-value (LTV) and combined loan-to-value
(CLTV) ratios were allowed. Likewise, higher debt-to-income (DTI) ratios were

allowed. At the same time that they eased underwriting standards the Defendants

also were encouraging consumers to go further into debt in order to supply the very

lucrative aftermarket of mortgage backed securities. The relaxed underwriting

standards created the aftermarket supply they needed. As a result, the Defendants

made it easy for the unwary consumer to take on more debt than he could afford by

encouraging unsound financial practices, all the while knowing defaults would

occur more and more frequently as the credit ratios of citizens reached the limit of
the new relaxed underwriting standards,

Defendants knew, or in the exercise of reasonable care should have known, from
its own underwriting guidelines industry standards that it was accumulating and
selling/reselling risky loans that were likely to end up in default. However, as the
pressure mounted to increase market share and originate more loans, Defendants
began to grant "exceptions" even to its relaxed underwriting guidelines. Such was
the environment that loan officers and underwriters were, from time to time, placed
in the position of having to justify why they did not approve a loan that failed to

meet underwriting criteria.
Risk Layering

Defendants compromised its underwriting even further by risk layering, i.e.

combining high risk loans with one or more relaxed underwriting standards.

Defendants knew, or in the exercise of reasonable care should have known, that
layered risk would increase the likelihood of default. Among the risk layering
Defendants engaged in were approving HARM loans with little to no down
payment, little to no documentation, and high DTI/LTV/CLTYV ratios. Despite such
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knowledge, Defendants combined these very risk factors in the loans it promoted

to borrowers.

Loan officers and mortgage Agents aided and abetted this scheme by working
closely with other mortgage Lenders/mortgage bankers to increase loan
originations, knowing or having reason to believe that Defendants and other
mortgage Lenders/mortgage bankers with whom they did business ignored basic
established underwriting standards and acted to mislead the borrower, all to the
detriment of the borrower and the consumer of loan products..

Petitioner is informed and believe, and on that basis allege, that Defendants, and
each of them, engaged and/or actively participated in, authorized, ratified, or had
knowledge of, all of the business practices described above in paragraphs 30-42 of
this Complaint

UNJUST ENRICHMENT

Petitioner is informed and believes that each and all of the Defendants received a
benefit at Petitioner's expense, including but not limited to the following: To the
Agent, commissions, yield spread premiums, spurious fees and charges, and other
"back end" payments in amounts to be proved at trial; To the originating Lender,
commissions, incentive bonuses, resale premiums, surcharges and other "back end"
payments in amounts to be proved at trial; To the investors, resale premiums, and
high rates of return; To the servicers including EMS, servicing fees, percentages of
payment proceeds, charges, and other "back end" payments in amounts to be
proved at trial; To all participants, the expectation of future revenues from charges,
penalties and fees paid by Petitioner when the unaffordable LOAN was foreclosed

or refinanced.

By their misrepresentations, omissions and other wrongful acts alleged heretofore,

Defendants, and each of them, were unjustly enriched at the expense of Petitioner,

Original Petition - 23




10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13-01436-mg Doc 24-7 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit F tg
Case 2:10-cv-02153-JANioke Rechyatipent P9 PReef 83/11/10 Page 24 of 31

and Petitioner was unjustly deprived, and is entitled to restitution in the amount of
$405,307.24
CLAIM TO QUIET TITLE.

Petitioner properly averred a claim to quiet title. Petitioner included both the street
address, and the Assessor's Parcel Number for the property. Petitioner has set forth
facts concerning the title interests of the subject property. Moreover, as shown
above, Petitioner's claims for rescission and fraud are meritorious. As such,

Petitioner's bases for quiet title are meritorious as well.

Defendants have no title, estate, lien, or interest in the Subject Property in that the
purported power of sale contained in the Deed of Trust is of no force or effect
because Defendants' security interest in the Subject Property has been rendered
void and that the Defendants are not the holder in due course of the Promissory
Note. Moreover, because Petitioner properly pled all Defendants' involvement in a
fraudulent scheme, all Defendants are liable for the acts of its co-conspirators,

"a Petitioner is entitled to damages from those Defendants who concur

in the tortuous scheme with knowledge of its unlawful purpose."

Wyatt v. Union Mortgage Co., 24 Cal. 3d 773, 157 Cal. Rptr. 392,

598 P.2d 45 (1979); Novartis Vaccines and Diagnostics, Inc. v. Stop

Huntingdon Animal Cruelty USA, Inc., 143 Cal. App. 4th 1284, 50

Cal. Rptr. 3d 27 (Ist Dist. 2006); Kidron v. Movie Acquisition Corp.,

40 Cal. App. 4th 1571, 47 Cal. Rptr. 2d 752 (2d Dist. 1995).

SUFFICIENCY OF PLEADING

Petitioner has sufficiently pled that relief can be granted on each and every one of
the Complaint's causes of action. A complaint should not be dismissed "unless it
appears beyond doubt that the Petitioner can prove no set of facts in support of
Petitioner claim which would entitle Petitioner to relief." Housley v. U.S. (9th Cir.
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Nev. 1994) 35 F.3d 400, 401. "All allegations of material fact in the complaint are
taken as true and construed in the light most favorable to Petitioner." Argabright v.
United States, 35 F.3d 1476, 1479 (9th Cir. 1996).

Attendant, the Complaint includes a "short, plain statement, of the basis for relief."
Fed. Rule Civ. Proc. 8(a). The Complaint contains cognizable legal theories,
sufficient facts to support cognizable legal theories, and seeks remedies to which
Petitioner is entitled. Balistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th
Cir. 1988); King v. California, 784 F.2d 910, 913 (9th Cir. 1986). Moreover, the
legal conclusions in the Complaint can and should be drawn from the facts alleged,
and, in turn, the court should accept them as such. Clegg v. Cult Awareness
Network, 18 F.3d 752 (9th Cir, 1994). Lastly, Petitioner's complaint contains
claims and has a probable validity of proving a "set of facts" in support of their
claim entitling them to relief. Housley v. U.S. (9th Cir. Nev. 1994) 35 F.3d 400,
401. Therefore, relief as requested herein should be granted.
CAUSES OF ACTION
BREACH OF FIDUCIARY DUTY

Defendants Agent, appraiser, trustee, Lender, et al, and each of them, owed
Petitioner a fiduciary duty of care with respect to the mortgage loan transactions
and related title activities involving the Trust Property.

Defendants breached their duties to Petitioner by, inter alia, the conduct described
above. Such breaches included, but were not limited to, ensuring their own and
Petitioners' compliance with all applicable laws governing the loan transactions in
which they were involved, including but not limited to, TILA, HOEPA, RESPA
and the Regulations X and Z promulgated there under.

Defendant’s breaches of said duties were a direct and proximate cause of economic

and non-economic harm and detriment to Petitioner(s).
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Petitioner did suffer economic, non-economic harm, and detriment as a result of
such conduct, all to be shown according to proof at trial of this matter.
CAUSE OF ACTION - NEGLIGENCE/NEGLIGENCE PER SE

Defendants owed a general duty of care with respect to Petitioners, particularly
concerning their duty to properly perform due diligence as to the loans and related

transactional issues described hereinabove.

In addition, Defendants owed a duty of care under TILA, HOEPA, RESPA and the
Regulations X and Z promulgated there under to, among other things, provide
proper disclosures concerning the terms and conditions of the loans they marketed,
to refrain from marketing loans they knew or should have known that borrowers
could not afford or maintain, and to avoid paying undue compensation such as

"yield spread premiums" to mortgage Agents and loan officers.

Defendants knew or in the exercise of reasonable care should have known, that the
loan transactions involving Petitioner and other persons similarly situated were
defective, unlawful, violative of federal and state laws and regulations, and would

subject Petitioner to economic and non-economic harm and other detriment.

Petitioner is among the class of persons that TILA, HOEPA, RESPA and the
Regulations X and Z promulgated there under were intended and designed to

protect, and the conduct alleged against Defendants is the type of conduct and
harm which the referenced statutes and regulations were designed to deter.

As a direct and proximate result of Defendant’s negligence, Petitioner suffered
economic and non-economic harm in an amount to be shown according to proof at
trial.
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AGENT: COMMON LAW FRAUD

If any Agents' misrepresentations made herein were not intentional, said
misrepresentations were negligent. When the Agents made the representations

alleged herein, he/she/it had no reasonable ground for believing them to be true.

Agents made these representations with the intention of inducing Petitioner to act
in reliance on these representations in the manner hereafter alleged, or with the

expectation that Petitioner would so act.

Petitioner is informed and believes that Agent et al, facilitated, aided and abetted
various Agents in their negligent misrepresentation, and that various Agents were
negligent in not implementing procedures such as underwriting standards oversight
that would have prevented various Agents from facilitating the irresponsible and

wrongful misrepresentations of various Agents to Defendants.

Petitioner is informed and believes that Agent acted in concert and collusion with
others named herein in promulgating false representations to cause Petitioner to
enter into the LOAN without knowledge or understanding of the terms thereof.

As a proximate result of the negligent misrepresentations of Agents as herein
alleged, the Petitioner sustained damages, including monetary loss, emotional
distress, loss of credit, loss of opportunities, attorney fees and costs, and other
damages to be determined at trial. As a proximate result of Agents' breach of duty
and all other actions as alleged herein, Defendants has suffered severe emotional
distress, mental anguish, harm, humiliation, embarrassment, and mental and
physical pain and anguish, all to Petitioner’s damage in an amount to be
established at trial.
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PETITIONER PROPERLY AVERRED A CLAIM FOR BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING.

Petitioner properly pled Defendants violated the breach of implied covenant of
good faith and fair dealing. "Every contract imposes upon each party a duty of
good faith and fair dealing in its performance and its enforcement." Price v. Wells
Fargo Bank, 213 Cal App.3d 465, 478, 261 Cal. Rptr. 735 (1989); Rest.2d
Contracts § 205. A mortgage Agent has fiduciary duties. Wyatt v. Union Mortgage
Co., (1979) 24 Cal. 3d. 773. Further, In Jonathan Neil & Associates, Inc. v Jones,
(2004) 33 Cal. 4th 917, the court stated:

In the area of insurance contracts the covenant of good faith and fair dealing has
taken on a particular significance, in part because of the special relationship
between the insurer and the insured. The insurer, when determining whether to
settle a claim, must give at least as much consideration to the welfare of its insured
as it gives to its own interests. . . The standard is premised on the insurer's

obligation to protect the insured's interests . . . Id. at 937.

Likewise, there is a special relationship between an Agent and borrower. "A person
who provides Agency services to a borrower in a covered loan transaction by
soliciting Lenders or otherwise negotiating a consumer loan secured by real
property, is the fiduciary of the consumer...this fiduciary duty [is owed] to the
consumer regardless of whom else the Agent may be acting as an Agent for . . .
The fiduciary duty of the Agent is to deal with the consumer in good faith. If the
Agent knew or should have known that the Borrower will or has a likelihood of
defaulting ... they have a fiduciary duty to the borrower not to place them in that
loan." (California Department of Real Estate, Section 8: Fiduciary Responsibility,
www.dre.ca.gov). [Emphasis Added].

All Defendants, willfully breached their implied covenant of good faith and fair
dealing with Petitioner when Defendants: (1) Failed to provide all of the proper
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disclosures; (2) Failed to provide accurate Right to Cancel Notices; (3) Placed
Petitioner into Petitioner’s current loan product without regard for other more
affordable products; (4) Placed Petitioner into a loan without following proper
underwriting standards; (5) Failed to disclose to Petitioner that Petitioner was
going to default because of the loan being unaffordable; (6) Failed to perform valid
and /or properly documented substitutions and assignments so that Petitioner could
ascertain Petitioner rights and duties; and (7) Failed to respond in good faith to
Petitioner's request for documentation of the servicing of Petitioner’s loan and the
existence and content of relevant documents. Additionally, Defendants breached
their implied covenant of good faith and fair dealing with Petitioner when
Defendants initiated foreclosure proceedings even without the right under an
alleged power of sale because the purported assignment was not recorded and by
willfully and knowingly financially profiting from their malfeasance. Therefore,
due to the special relationship inherent in a real estate transaction between Agent
and borrower, and all Defendants’ participation in the conspiracy, the Motion to
Dismiss should be denied.

CAUSE OF ACTION VIOLATION OF TRUTH IN LENDING ACT 15

US.C. §1601 ET SEQ

Petitioner hereby incorporates by reference, re-pleads and re-alleges each and
every allegation contained in all of the paragraphs of the General Allegations and

Facts Common to All Causes of Action as though the same were set forth herein.

Petitioner is informed and believes that Defendant’s violation of the provisions of
law rendered the credit transaction null and void, invalidates Defendant’s claimed
interest in the Subject Property, and entitles Petitioner to damages as proven at
trial.
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INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

The conduct committed by Defendants, driven as it was by profit at the expense of
increasingly highly leveraged and vulnerable consumers who placed their faith and
trust in the superior knowledge and position of Defendants, was extreme and

outrageous and not to be tolerated by civilized society.

Defendants either knew that their conduct would cause Petitioner to suffer severe
emotional distress, or acted in conscious and/or reckless disregard of the

probability that such distress would occur.

Petitioner did in fact suffer severe emotional distress as an actual and proximate

result of the conduct of Defendants as described hereinabove.

As a result of such severe emotional distress, Petitioner suffered economic and non
economic harm and detriment, all to be shown according to proof at trial of this

matter.

Petitioner demands that Defendants provide Petitioner with release of lien on the
lien signed by Petitioner and secure to Petitioner quite title;
Petitioner demands Defendants disgorge themselves of all enrichment received
from Petitioner as payments to Defendants based on the fraudulently secured
promissory note in an amount to be calculated by Defendants and verified to
Petitioner;
Petitioner further demands that Defendants pay to Petitioner an amount equal to
treble the amount Defendants intended to defraud Petitioner of which amount
Petitioner calculated to be equal to $1,215,921.72

PRAYER

WHEREFORE, Petitioner prays for judgment against the named Defendants, and

each of them, as follows:
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For an emergency restraining order enjoining lender and any successor in
interest from foreclosing on Petitioner's Property pending adjudication of
Petitioner's claims set forth herein;

For a permanent injunction enjoining Defendants from engaging in the
fraudulent, deceptive, predatory and negligent acts and practices alleged
herein;

For quiet title to Property;

For rescission of the loan contract and restitution by Defendants to Petitioner
according to proof at trial;

For disgorgement of all amounts wrongfully acquired by Defendants
according to proof at trial;

For actual monetary damages in the amount $405,307.24;

For pain and suffering due to extreme mental anguish in an amount to be
determined at trial.

For pre-judgment and post-judgment interest according to proof at trial;
For punitive damages according to proof at trial in an amount equal to
$1,215,921.72.

For attorney's fees and costs gs'provided by statute; and,

For such other relief as
Respectfully Submi

e Zou——

g€ Court deems just and proper.

= o i
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Grass Valley CA 95949 RIS
UNITED STATES DISTRICT COURT -
EASTERN DISTRICT OF CALIFORNIA
Shelley von Brincken Case# A0 =<y — 0283~ JAn
Plaintiff,
vs. AMENDED ORIGINAL
MORTGAGECLOSE.COM INC. PETITION
Defendant
Executive Trust Services dba ETS
Services, LLC
Defendant
GMAC Mortgage, LLC
Defendant

Date: C)\“"/; /9

**Notice to the court: The only amendment made by Plaintiff is the inclusion of

another defendant. The trustee sale notice provided to Plaintiff only included
Mortgageclose.com, inc and ETS services. Unbeknownst to Plaintiff, GMAC
Mortgage, LLC is now claiming that they are the moving party, though the

trustee deed sale fails to name them. **

Comes now Shelley von Brincken , hereinafier referred to as “Petitioner,” and
moves the court for relief as herein requested:
PARTIES

Petitioner is Shelley von Brincken, 14738 WolfRd Grass Valley CA 95949.
Currently Known Defendant(s) are/is: MORTGAGECLOSE.COM INC. , 1855
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| Defendants failed to make proper notices to Petitioner that would have given

 Defendants used the above referenced false fees to compensate agents of Petitioner
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WEST KATELLA AVE,SUITE 200 ORANGE,CA 92867, Executive Trust
Services dba ETS Services, LLC LLC 2255 N. Ontario St, Ste 400, Burbank, CA

Waterloo, 1A 50704 by and through its attorney

STATEMENT OF CAUSE
Petitioner, entered into a consumer contract for the refinance of a primary,

residence located at 14738 Wolf Rd, Grass Valley CA 95949, hereinafter referred

to as the “property.”

Defendants, acting in concert and collusion with others, induced Petitioner to enter

into a predatory loan agreement with Defendant.

Defendants committed numerous acts of fraud against Petitioner in furtherance of a
carefully crafted scheme intended to defraud Petitioner.

Petitioner warning of the types of tactics used by Defendants to defraud Petitioner.

Defendants charged false fees to Petitioner at settlement.

in order to induce said agents to breach their fiduciary duty to Petitioner.

Defendant’s attorney caused to be initiated collection procedures, knowing said
collection procedures in the instant action were frivolous as lender is estopped
from collection procedures, under authority of Uniform Commercial Code 3-501,
subsequent to the request by Petitioner for the production of the original
promissory note alleged to create a debt.

IN BRIEF

(Non-factual Statement of Posture and Position)
It is not the intent of Petitioner to indict the entire industry. It is just that

Plaintiff will be making a number of allegations that, outside the context of
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the current condition of the real estate industry, may seem somewhat
outrageous and counter-intuitive.

When Petitioner accuses ordinary individuals of acting in concert and
collusion with an ongoing criminal conspiracy, it tends to trigger an
incredulous response as it is unreasonable to consider that all Agents, loan
agents, appraisers, and other ordinary people, just doing what they have been
trained to do, are out to swindle the poor unsuspecting borrower.

The facts Petitioner is prepared to prove are that Petitioner has been harmed
by fraud committed by people acting in concert and collusion, one with the
other. Petitioner has no reason to believe that the Agent, loan officer,
appraiser, and others were consciously aware that what they were doing was
part of an ongoing criminal conspiracy, only that it was, and they, at the very
least, kept themselves negligently uninformed of the wrongs they were
perpetrating. Petitioner maintains the real culprit is the system itself,

including the courts, for failure to strictly enforce the consumer protection

laws.
CAREFULLY CRAFTED CRIMINAL CONNIVANCE
(General State of the Real Estate Industry)
THE BEST OF INTENTIONS

Prior to the 1980’s and 1990’s ample government protections were in place to
protect consumers and the lending industry from precisely the disaster we

now experience. During President Clinton’s administration, under the guise

|| of making housing available to the poor, primary protections were relaxed

which had the effect of releasing the unscrupulous on the unwary.
Prior to deregulation in the 1980°s, lenders created loans for which they held
and assumed the risk. Consequently, Americans were engaged in safe and

stable home mortgages. With the protections removed, the unscrupulous
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lenders swooped in and, instead of making loans available to the poor, used

the opportunity to convince the unSophisticated American public to do
something that had been traditionally taboo; home buyers were convinced to
speculate with their homes, their most important investment.
MORTGAGECLOSE.COM INC. , Ameriquest, Countrywide, and many

others swooped in and convinced Americans to sell their homes, get out of

their safe mortgage agreements, and speculate with the equity they had gained
by purchasing homes they could not afford. Lenders created loans intended
to fail as, under the newly crafted system, the Lender profited more from a
mortgage default than from a stable loan.
Companies cropped up who called themselves banks when, in fact, they were
only either subsidiaries of banks, or unaffiliated companies that were
operated for the purpose of creating and selling promissory notes. As will be
demonstrated, these companies then profited from the failure of the
underlying loans.

HOW IT WORKS

Briefly, how it works is this, the Lender would secure a large loan from a
large bank, convert that loan into 20 and 30 year mortgages and then sell the

promise to pay to an investor.

| People would set up mortgage companies buy securing a large loan from one

of the major banks, then convert that loan into 20 and 30 year mortgages. In
order to accomplish this an Agent would contract with a seller to find a buyer,
bring both seller and buyer to a lender who would secure the title from the
seller using the borrowed bank funds for that purpose, and then trade the title

to the buyer in exchange for a promissory note.

Original Petition - 4
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The lender then creates a 20 or 30 year mortgage with money the lender must

repay within 6 months. As soon as the closing is consummated, the
promissory note is sold to an investor pool. |

Using the instant case as an example, a 220,000.00 note at 5.9140% interest
over 30 years will produce $180,455.33 The lender can then offer to the
investor the security instrument (promissory note) at say 50% of it’s future
value. The investor will, over the life of the note, less approximately 3.00%
servicing fees, realize $233,152.81 . The lender can then pay back the bank
and retain a handsome profit in the amount of $27,574.64. The lender,
however, is not done with the deal.

The lender signed over the promissory note to the investor at the time of the
trade, but did not sign over the lien document (mortgage or deed of trust).
The State of Kansas Supreme Court addressed this issue and stated that such
a transaction was certainly legal. However, it created a fatal flaw as the
holder of the lien document, at time of sale of the security instrument,
received consideration in excess of the lien amount. Since the lien holder
received consideration, he could not be harmed. Therefore the lien became
an unenforceable document.

This begs the question: if keeping the lien would render it void, why would

the lender not simply transfer the lien with the promissory note? The reason

1s because the lender will hold the lien for three years, file an Internal
Revenue Service Form 1099a, claim the full amount of the lien as abandoned
funds, and deduct the full amount from the lender’s tax liability. The lender,
by this maneuver, gets consideration a second time. And still the lender is not
done profiting from the deal.

After sale of the promissory note, the lender remains as the servicer for the
investor. The lender will receive 3% of each payment the lender collects and

renders to the investor pool. However, if the payment is late, the lender is
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allowed to assess an extra 5% and keep that amount. Also, if the loan
defaults, the lender stands to gain thousands for handling the foreclosure.

The lender stands to profit more from a note that is overly expensive, than
from a good stable loan. And where, you may ask, does all this profit come
from? It comes from the equity the borrower had built up in the home. And
still the lender is not finished profiting from the deal.

Another nail was driven in the American financial coffin when on the last day

Congress was in session in 2000 when restrictions that had been in place
since the economic collapse of 1907 were removed. Until 1907 investors

were allowed to bet on stocks without actually buying them. This unbridled

speculation led directly to an economic collapse. As a result the legislature

banned the practice, until the year 2000. In 2000 the unscrupulous lenders

got their way on the last day of the congressional session. Congress removed
the restriction banning derivatives and again allowed the practice, this time

| taking only 8 years to crash the stock market. This practice allowed the

lender to profit further from the loan by betting on the failure of the security
instrument he had just sold to the unwary investor, thus furthering the

purpose of the lender to profit from both the borrower (consumer) and the

1nvestor.

The failure of so many loans recently resulted in a seven hundred and fifty

billion dollar bailout at the expense of the taxpayer. The unsuspecting
consumer was lulled into accepting the pronouncements of the lenders,

appraisers, underwriters, and trustees as all were acting under the guise of
government regulation and, therefore, the borrower had reason to expect good
and fair dealings from all. Unfortunately, the regulations in place to protect
the consumer from just this kind of abuse were simply being ignored.

The loan origination fee from the HUDI1 settlement statement is the finder’s

fee paid for the referral of the client to the lender by a person acting as an
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agent for the borrower. Hereinafter, the person or entity who receives any
portion of the yield spread premium, or a commission of any kind consequent
to securing the loan agreement through from the borrower will be referred to
as “Agent.” The fee, authorized by the consumer protection law is restricted
to 1% of the principal of the note. It was intended that the Agent, when
seeking out a lender for the borrower, would seek the best deal for his client
rather than who would pay him the most. That was the intent, but not the
reality. The reality is that Agents never come away from the table with less
than 2% or 3% of the principal. This is accomplished by undisclosed fees to
the Agent in order to induce the Agent to breach his fiduciary duty to the
borrower and convince the borrower to accept a more expensive loan product
than the borrower qualifies for. This will generate more profits for the lender
and, consequently, for the Agent.

It is a common practice for lenders to coerce appraisers to give a higher
appraisal than is the fair market price. This allows the lender to increase the
cost of the loan product and give the impression that the borrower is justified
in making the purchase.

The lender then charges the borrower an underwriting fee in order to

convince the borrower that someone with knowledge has gone over the

conditions of the note and certified that they meet all legal criteria. The

trustee, at closing, participates actively in the deception of the borrower by
placing undue stress on the borrower to sign the large stack of paperwork
without reading it. The trustee is, after all, to be trusted and has been paid to
insure the transaction. This trust is systematically violated for the purpose of
taking unfair advantage of the borrower. The entire loan process is a
carefully crafted contrive connivance designed and intended to induce the

unsophisticated borrower into accepting a loan product that is beyond the
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borrowers means to repay. With all this, it should be a surprise to no one that

this country is having a real estate crisis.
PETITIONER WILL PROVE THE FOLLOWING

Petitioner is prepared to prove, by a preponderance of evidence that:
e Lender has no legal standing to bring collection or foreclosure claims

against the property;

e Lender is not a real party in interest in any contract which can claim a

collateral interest in the property;

e even if Lender were to prove up a contract to which Lender had
standing to enforce against Petitioner, no valid lien exists which would

give Lender a claim against the property;

e cven if Lender were to prove up a contract to which Lender had
standing to enforce against Petitioner, said contract was fraudulent in
its creation as endorsement was secured by acts of negligence, common
law fraud, fraud by non-disclosure, fraud in the inducement, fraud in
the execution, usury, and breaches of contractual and fiduciary
obligations by Mortgagee or "Trustee" on the Deed of Trust,
"Mortgage Agents," "Loan Originators,” "Loan Seller,” "Mortgage
Aggregator,” "Trustee of Pooled Assets," "Trustee or officers of
Structured Investment Vehicle," "Investment Banker," "Trustee of
Special Purpose Vehicle/Issuer of Certificates of 'Asset-Backed
Certificates," "Seller of 'Asset-Backed' Certificates (shares or bonds),"
"Special Servicer" and Trustee, respectively, of certain mortgage loans

pooled together in a trust fund;
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e Defendants have concocted a carefully crafted connivance wherein
Lender conspired with Agents, et al, to strip Petitioner of Petitioner’s
equity in the property by inducing Plaintiff to enter into a predatory

loan inflated loan product;

e Lender received unjust enrichment in the amount of 5% of each
payment made late to Lender while Lender and Lender’s assigns acted

as servicer of the note;

¢ Lender and Lender’s assigns, who acted as servicer in place of Lender,

profited by handling the foreclosure process on a contract Lender
designed to have a high probability of default;

e Lender intended to defraud Investor by converting the promissory note

into a security instrument and selling same to Investor;

e Lender intended to defraud Investor and the taxpayers of the United
States by withholding the lien document from the sale of the
promissory note in order that Lender could then hold the lien for three
years, then prepare and file Internal Revenue Form 1099a and falsely
claim the full lien amount as abandoned funds and deduct same from

Lender’s income tax obligation;

e Lender defrauded backers of derivatives by betting on the failure of the

promissory note the lender designed to default;

e participant Defendants, et al, in the securitization scheme described
herein have devised business plans to reap millions of dollars in profits

at the expense of Petitioner and others similarly situated.
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PETITIONER SEEKS REMEDY

In addition to seeking compensatory, consequential and other damages,
Petitioner seeks declaratory relief as to what (if any) party, entity or
individual or group thereof is the owner of the promissory note executed at
the time of the loan closing, and whether the Deed of Trust (Mortgage)
secures any obligation of the Petitioner, and a Mandatory Injunction requiring
re-conveyance of the subject property to the Petitioner or, in the alternative a
Final Judgment granting Petitioner Quiet Title in the subject property.
PETITIONER HAS BEEN HARMED

Petitioner has suffered significant harm and detriment as a result of the actions of
Defendants.

Such harm and detriment includes economic and non-economic damages, and
injuries to Petitioner’s mental and emotional health and strength, all to be shown

according to proof at trial.

In addition, Petitioner will suffer grievous and irreparable further harm and
detriment unless the equitable relief requested herein is granted.

STATEMENT OF CLAIM
DEFENDANTS LACK STANDING

No evidence of Contractual Obligation

Defendants claim a controversy based on a contractual violation by Petitioner buf
have failed to produce said contract. Even if Defendants produced evidence of the
existence of said contract in the form of an allegedly accurate photocopy of said
document, a copy is only hearsay evidence that a contract actually existed at one
point in time. A copy, considering the present state of technology, could be easily
altered. As Lender only created one original and that original was left in the

custody of Lender, it was imperative that Lender protect said instrument.
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In as much as the Lender is required to present the original on demand oﬁ
Petitioner, there can be no presumption of regularity when the original is not so
produced. In as much as Lender has refused Petitioner’s request of the chain of
custody of the security instrument in question by refusing to identify all current
and past real parties in interest, there is no way to follow said chain of custody to
insure, by verified testimony, that no alterations to the original provisions in the
contract have been made. Therefore, the alleged copy of the original is only
hearsay evidence that an original document at one time existed. Petitioner
maintains that, absent production of admissible evidence of a contractual
obligation on the part of Petitioner, Defendants are without standing to invoke the

subject matter jurisdiction of the court.
No Proper Evidence of Agency

Defendants claim agency to represent the principal in a contractual agreement
involving Petitioner, however, Defendants have failed to provide any evidence of
said agency other than a pronouncement that agency has been assigned by some
person, the true identity and capacity of whom has not been established,
Defendants can hardly claim to be agents of a principal then refuse to identify said
principal. All claims of agency are made from the mouth of the agent with ng

attempt to provide admissible evidence from the principal.

Absent proof of agency, Defendants lack standing to invoke the subject matter

jurisdiction of the court.
Special Purpose Vehicle

Since the entity now claiming agency to represent the holder of the security
instrument is not the original lender, Petitioner has reason to believe that the

promissory note, upon consummation of the contract, was converted to a security
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and sold into a special purpose vehicle and now resides in a Real Estate Mortgage
Investment Conduit (REMIC) as defined by the Internal Revenue Code and as
such, cannot be removed from the REMIC as such would be a prohibited
transaction.  If the mortgage was part of a special purpose vehicle and was
removed on consideration of foreclosure, the real party in interest would
necessarily be the trustee of the special purpose vehicle. Nothing in the pleadings
of Defendants indicates the existence of a special purpose vehicle, and the lack of a|
proper chain of custody documentation gives Petitioner cause to believe defendant]

is not the proper agent of the real party in interest.

CRIMINAL CONSPIRACY AND THEFT

Defendants, by and through Defendant’s Agents, conspired with other Defendants,
et al, toward a criminal conspiracy to defraud Petitioner. Said conspiracy but are
not limited to acts of negligence, breach of fiduciary duty, common law fraud,
fraud by non-disclosure, and tortuous acts of conspiracy and theft, to include but
not limited to, the assessment of improper fees to Petitioner by Lender, which were
then used to fund the improper payment of commission fees to Agent in order to
induce Agent to violate Agent’s fiduciary duty to Petitioner.

AGENT PRACTICED UP-SELLING

By and through the above alleged conspiracy, Agent practiced up-selling to
Petitioner. In so doing, Agent violated the trust relationship actively cultivated by
Agent and supported by fact that Agent was licensed by the state. Agent further
defrauded Petitioner by failing to disclose Agent’s conspiratorial relationship to
Lender, Agent violated Agent’s fiduciary duty to Petitioner and the'duty to
provide fair and honest services, through a series of carefully crafted connivances,
wherein Agent proactively made knowingly false and misleading statements of

alleged fact to Petitioner, and by giving partial disclosure of facts intended to
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directly mislead Petitioner for the purpose of inducing Petitioner to make decisions
concerning the acceptance of a loan product offered by the Lender. Said loan
product was more expensive than Petitioner could legally afford. Agent acted with
full knowledge that Petitioner would have made a different decision had Agent
given complete disclosure.

FRAUDULENT INDUCEMENT

Lender maliciously induced Petitioner to accept a loan product, Lender knew, or
should have known, Petitioner could not afford in order to unjustly enrich Lender.
EXTRA PROFIT ON SALE OF PREDATORY LOAN PRODUCT

Said more expensive loan product was calculated to produce a higher return when
sold as a security to an investor who was already waiting to purchase the loan as
soon as it could be consummated.

Extra Commission for Late Payments

Lender acted with deliberate malice in order to induce Petitioner to enter into a
loan agreement that Lender intended Petitioner would have difficulty paying. The
industry standard payment to the servicer for servicing a mortgage note is 3% of
the amount collected. However, if the borrower is late on payments, a 5% late fee
is added and this fee is retained by the servicer. Thereby, the Lender stands to
receive more than double the regular commission on collections if the borrower
pays late.

Extra Income for Handling Foreclosure

Lender acted with deliberate malice in order to induce petitioner to enter into a
loan agreement on which Lender intended petitioner to default. In case of default,
the Lender, acting as servicer, receives considerable funds for handling and

executing the foreclosure process.
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Credit Default Swap Gambling

Lender, after deliberately creating a loan intended to default is now in a position to
bet on credit default swap, commonly referred to as a derivative as addressed more
fully below. Since Lender designed the loan to fail, betting on said failure is
essentially a sure thing.
LENDER ATTEMPTING TO FRAUDULENTLY COLLECT ON VOID
LIEN

Lender sold the security instrument after closing and received consideration in an
amount in excess of the lien held by Lender. Since Lender retained the lien
document upon the sale of the security instrument, Lender separated the lien from
said security instrument, creating a fatal and irreparable flaw.

When Lender received consideration while still holding the lien and said
consideration was in excess of the amount of the lien, Lender was in a position
such that he could not be harmed and could not gain standing to enforce the lien.

The lien was, thereby, rendered void.

Since the separation of the lien from the security instrument creates such a
considerable concern, said separation certainly begs a question: “Why would the

Lender retain the lien when selling the security instrument?”

When you follow the money the answer is clear. The Lender will hold the lien for
three years, then file an IRS Form 1099a and claim the full amount of the lien as
abandoned funds and deduct the full amount from Lender’s tax liability, thereby,

receiving consideration a second time.

Later, in the expected eventuality of default by petitioner, Lender then claimed to
transfer the lien to the holder of the security, however, the lien once satisfied, does
not gain authority just because the holder, after receiving consideration, decides to

transfer it to someone else.
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LENDER PROFIT BY CREDIT DEFAULT SWAP DERIVATIVES

Lender further stood to profit by credit default swaps in the derivatives market, by
way of inside information that Lender had as a result of creating the faulty loans
sure to default. Lender was then free to invest on the bet that said loan would
default and stood to receive unjust enrichment a third time. This credit default
swap derivative market scheme is almost totally responsible for the stock market
disaster we now experience as it was responsible for the stock market crash in
1907.

LENDER CHARGED FALSE FEES

Lender charged fees to Petitioner that were in violation of the limitations imposed
by the Real Estate Settlement Procedures Act as said fees were simply contrived
and not paid to a third party vendor.

Lender charged other fees that were a normal part of doing business and should

have been included in the finance charge.

Below is a listing of the fees charged at settlement. Neither at settlement, nor at
any other time did Lender or Trustee provide documentation to show that the fees

herein listed were valid, necessary, reasonable, and proper to charge Petitioner.

803 Appraisal $196.00
808 Underwriting Fee $1,095.00
901 Interest from 01/22/09 to 02/01/09 $343.75
902 Mortgage Insurance Premium $838.00
1101  Settlement fee $705.00
1106 Notary fee $100.00
1108 Title Insurance $951.50
1109 Lenders Coverage $429.00
1110  Owner's Coverage $1,045.00
1111 Environmental Protection Lien $25.00
1112 Upkeep Assessment fee $25.00
1201 Recording Fee $59.00
1202 City/county tax/stamp $302.00
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Debtor is unable to determine whether or not the above fees are valid in
accordance with the restrictions provided by the various consumer protection laws.
Therefore, please provide; a complete billing from each vendor who provided the
above listed services; the complete contact information for each vendor who
provided a billed service; clearly stipulate as to the specific service performed; a
showing that said service was necessary; a showing that the cost of said service is
reasonable; a showing of why said service is not a regular cost of doing business
that should rightly be included in the finance charge.

The above charges are hereby disputed and deemed unreasonable until such time
as said charges have been demonstrated to be reasonable, necessary, and in
accordance with the limitations and restrictions included in any and all laws, rules,
and regulations intended to protect the consumer.
In the event lender fails to properly document the above charges, borrower will
consider same as false charges. The effect of the above amounts that borrower
would pay over the life of the note will be an overpayment of $80,272.12 This
amount will be reduced by’ the amount of items above when said items are fully
documented.

RESPA PENALTY

From a cursory examination of the records, with the few available, the apparent
RESPA violations are as follows: Good Faith Estimate not within limits, No HUD-
1 Booklet, Truth In Lending Statement not within limits compared to Note, Truth
in Lending Statement not timely presented, HUD-1 not presented at least one day
before closing, No Holder Rule Notice in Note, No 1¥ Payment Letter.

The closing documents included no signed and dated : Financial Privacy Act
Disclosure; Equal Credit Reporting Act Disclosure; notice of right to receive
appraisal report; servicing disclosure statement; borrower’s Certification of

Authorization; notice of credit score; RESPA servicing disclosure letter; loan
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discount fee disclosure; business insurance company arrangement disclosure;

notice of right to rescind.

't The courts have held that the borrower does not have to show harm to claim a

violation of the Real Estate Settlement Procedures Act, as the Act was intended to
insure strict compliance. And, in as much as the courts are directed to assess a
penalty of no less than two hundred dollars and no more than two thousand,
considering the large number enumerated here, it is reasonable to consider that the
court will assess the maximum amount for each violation.

Since the courts have held that the penalty for a violation of RESPA accrues at
consummation of the note, borrower has calculated that, the number of violations

found in a cursory examination of the note, if deducted from the principal, would

| result in an overpayment on the part of the borrower, over the life of the note, of

$156,511.44.
If the violation penalty amounts for each of the unsupported fees listed above are
included, the amount by which the borrower would be defrauded is $168,523.68
Adding in RESPA penalties for all the unsupported settlement fees along with the
TILA/Note variance, it appears that lender intended to defraud borrower in the
amount of $405,307.24

LENDER CONSPIRED WITH APPRAISER

| Lender, in furtherance of the above referenced conspiracy, conspired with

appraiser for the purpose of preparing an appraisal with a falsely stated price, in
violation of appraiser’s fiduciary duty to Petitioner and appraiser’s duty to provide
fair and honest services, for the purpose of inducing Petitioner to enter into a loan

product that was fraudulent toward the interests of Petitioner.
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LENDER CONSPIRED WITH TRUSTEE

Lender conspired with the trust Agent at closing to create a condition of stress for
the specific purpose of inducing Petitioner to sign documents without allowing

time for Petitioner to read and fully understand what was being signed.

The above referenced closing procedure was a carefully crafted connivance,
designed and intended to induce Petitioner, through shame and trickery, in
violation of trustee’s fiduciary duty to Petitioner and the duty to provide fair and
honest services, to sign documents that Petitioner did not have opportunity to read
and fully understand, thereby, denying Petitioner full disclosure as required by
various consumer protection statutes.

DECEPTIVE ADVERTISING AND OTHER UNFAIR BUSINESS

PRACTICES

In the manner in which Defendants have carried on their business enterprises, they
have engaged in a variety of unfair and unlawful business practices prohibited by
15 USC Section 45 et seq. (Deceptive Practices Act).

Such conduct comprises a pattern of business activity within the meaning of such
statutes, and has directly and proximately caused Petitioner to suffer economic and
non-economic harm and detriment in an amount to be shown according to proof at
trial of this matter.

EQUITABLE TOLLING FOR TILA AND RESPA

The Limitations Period for Petitioners' Damages Claims under TILA and RESPA
should be Equitably Tolled due to the DEFENDANTS' Misrepresentations and

Failure to Disclose.

Any claims for statutory and other money damages under the Truth in Lending Act
(15 U.S.C. § 1601, et. seq.) and under the Real Estate Settlement Procedures Act
(12 U.S.C. § 2601 et. seq.) are subject to a one-year limitations period; however,
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such claims are subject to the equitable tolling doctrine. The Ninth Circuit has
interpreted the TILA limitations period in § 1640(¢) as subject to equitable tolling.
In King v. California, 784 F.2d 910 (9th Cir.1986), the court held that given the
remedial purpose of TILA, the limitations period should run from the date of
consummation of the transaction, but that "the doctrine of equitable tolling may, in
appropriate circumstances, suspend the limitations period until the borrower
discovers or has reasonable opportunity to discover the fraud or nondisclosures that
form the basis of the TILA action." King v. California, 784 F.2d 910, 915 9¢h Cir.
1986).

Likewise, while the Ninth Circuit has not taken up the question whether 12 U.S.C.
§ 2614, the anti-kickback provision of RESPA, is subject to equitable tolling, other]
Courts have, and hold that such limitations period may be equitably tolled. The
Court of Appeals for the District of Columbia held that § 2614 imposes a strictly
jurisdictional limitation, Hardin v. City Title & Escrow Co., 797 F.2d 1037, 1039-
40 (D.C. Cir. 1986), while the Seventh Circuit came to the opposite conclusion.
Lawyers Title Ins. Corp. v. Dearborn Title Corp., 118 F.3d 1157, 1164 (7th Cir.
1997). District courts have largely come down on the side of the Seventh Circuit in
holding that the one-year limitations period in § 2614 is subject to equitable
tolling. See, e.g., Kerby v. Mortgage Funding Corp., 992 F.Supp. 787, 791-98
(D.Md.1998); Moll v. U.S. Life Title Ins. Co., 700 F.Supp. 1284, 1286-89
(S.D.N.Y.1988). Importantly, the Ninth Circuit, as noted above, has interpreted the
TILA limitations period in 15 U.S.C. § 1640 as subject to equitable tolling; the
language of the two provisions is nearly identical. King v. California, 784 F.2d at
914. While not of precedential value, this Court has previously found both the
TILA and RESPA limitations periods to be subject to equitable tolling. Blaylock v.
First American Title Ins. Co., 504 F.Supp.2d 1091, (W.D. Wash. 2007). 1106-07.
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The Ninth Circuit has explained that the doctrine of equitable tolling "focuses on
excusable delay by the Petitioner," and inquires whether "a reasonable Petitioner
would ... have known of the existence of a possible claim within the limitations
period." Johnson v. Henderson, 314 F.3d 409, 414 (9th Cir.2002), Santa Maria v.
Pacific Bell, 202 F.3d 1170, 1178 (9th Cir.2000). Equitable tolling focuses on the
reasonableness of the Petitioner's delay and does not depend on any wrongful
conduct by the Defendants. Santa Maria. at 1178.

BUSINESS PRACTICES CONCERNING DISREGARDING OF

UNDERWRITING STANDARDS

Traditionally, Lenders required borrowers seeking mortgage loans to document
their income and assets by, for example, providing W-2 statements, tax returns,
bank statements, documents evidencing title, employment information, and other
information and documentation that could be analyzed and investigated for its
truthfulness, accuracy, and to determine the borrower's ability to repay a particular
loan over both the short and long term. Defendants deviated from and disregarded
these standards, particularly with regard to its riskier and more profitable loan
products.

Low-Documentation/No-Documentation Loans.

| Driven by its desire for market share and a perceived need to maintain
competitiveness with the likes of Countrywide, Defendants began to introduce an
ever increasing variety of low and no documentation loan products, including the
HARMs and HELOCs described hereinabove, and began to deviate from and ease
its underwriting criteria, and then to grant liberal exceptions to the already eased
underwriting standards to the point of disregarding such standards. This quickened
the loan origination process, allowing for the generation of more and more loans

which could then be resold and/or securitized in the secondary market.
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Defendants marketed no-documentatien/loW—documentation loan programs that
included HARMSs and HEL.OCs, among others, in which loans were given based
on the borrower's "stated income" or "stated assets” (SISA) neither of which were
verified. Employment was verbally confirmed, if at all, but not further investigated,
and income, if it was even considered as a factor, was to be roughly consistent with
incomes in the types of jobs in which the borrower was employed. When
borrowers were requested to document their income, they were able to do so

through information that was less reliable than in a full-documentation loan.

For stated income loans, it became standard practice for loan processors, loan
officers and underwriters to rely on www.salary.com to see if a stated income was
reasonable. Such stated income loans, emphasizing loan origination from a
profitability standpoint at the expense of determining the ability of the borrower to
repay the loan from an underwriting standpoint, encouraged the overstating and/or

fabrication of income.
Easing of Underwriting Standards

In order to produce more loans that could be resold in the secondary mortgage
market, Defendants also relaxed, and often disregarded, traditional underwriting
standards used to separate acceptable from unacceptable risk. Examples of such

relaxed standards were reducing the base FICO score needed for a SISA loan.

Other underwriting standards that Defendants relaxed included qualifying interest
rates (the rate used to determine whether borrowers can afford the loan), loan to
value ratios (the amount of loan(s) compared to the appraised/sale price of the
property, whichever is lower), and debt-to-income ratios (the amount of monthly
income compared to monthly debt service payments and other monthly payment
obligations.

With respect to HARMS, Defendants underwrote loans without regard to the

borrower's long-term financial circumstances, approving the loan based on the
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initial fixed rate without taking into account whether the borrower could afford the
substantially higher payment that would inevitably be required during the

‘remaining term of the loan.

With respect to HELOCSs, Defendants underwrote and approved such loans based
only on the borrower’s ability to afford the interest-only payment during the initial
draw period of the loan, rather than on the borrower's ability to afford the

subsequent, fully amortized principal and interest payments.

As Defendants pushed to expand market share, they eased other basic underwriting
standards. For example, higher loan-to-value (LTV) and combined loan-to-value
(CLTV) ratios were allowed. Likewise, higher debt-to-income (DTT) ratios were
allowed. At the same time that they eased underwriting standards the Defendants

also were encouraging consumers to go further into debt in order to supply the very

lucrative aftermarket of mortgage backed securities. The relaxed underwriting

standards created the aftermarket supply they needed. As a result, the Defendants
made it easy for the unwary consumer to take on more debt than he could afford by

encouraging unsound financial practices, all the while knowing defaults would

occur more and more frequently as the credit ratios of citizens reached the limit of
the new relaxed underwriting standards.

Defendants knew, or in the exercise of reasonable care should have known, from
its own underwriting guidelines industry standards that it was accumulating and
selling/reselling risky loans that were likely to end up in default. However, as the
pressure mounted to increase market share and originate more loans, Defendants
began to grant "exceptions" even to its relaxed underwriting guidelines. Such was
the environment that loan officers and underwriters were, from time to time, placed
in the position of having to justify why they did not approve a loan that failed to

meet underwriting criteria.

Risk Layering
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Defendants compromised its underwriting even further by risk layering, i.e.

combining high risk loans with one or more relaxed underwriting standards.

Defendants knew, or in the exercise of reasonable care should have known, that
layered risk would increase the likelihood of default. Among the risk layering
Defendants engaged in were approving HARM loans with little to no down
payment, little to no documentation, and high DTI/LTV/CLTYV ratios. Despite such
knowledge, Defendants combined these very risk factors in the loans it promoted

to borrowers.

Loan officers and mortgage Agents aided and abetted this scheme by working
closely with other mortgage Lenders/mortgage bankers to increase loan
originations, knowing or having reason to believe that Defendants and other
mortgage Lenders/mortgage bankers with whom they did business ignored basic
established underwriting standards and acted to mislead the borrower, all to the
detriment of the borrower and the consumer of loan products..

Petitioner is informed and believe, and on that basis allege, that Defendants, and
each of them, engaged and/or actively participated in, authorized, ratified, or had
knowledge of, all of the business practices described above in paragraphs 30-42 of
this Complaint

UNJUST ENRICHMENT

Petitioner is informed and believes that each and all of the Defendants received a
benefit at Petitioner's expense, including but not limited to the following: To the
Agent, commissions, yield spread premiums, spurious fees and charges, and other
"back end" payments in amounts to be proved at trial; To the originating Lender,
commissions, incentive bonuses, resale premiums, surcharges and other "back end"
payments in amounts to be proved at trial; To the investors, resale premiums, and

high rates of return; To the servicers including EMS, servicing fees, percentages of
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payment proceeds, charges, and other "back end" payments in amounts to be
proved at trial; To all participants, the expectation of future revenues from charges,
penalties and fees paid by Petitioner when the unaffordable LOAN was foreclosed
or refinanced.

By their misrepresentations, omissions and other wrongful acts alleged heretofore,
Defendants, and each of them, were unjustly enriched at the expense of Petitioner,
and Petitioner was unjustly deprived, and is entitled to restitution in the amount of
$405,307.24

CLAIM TO QUIET TITLE.

Petitioner properly averred a claim to quiet title. Petitioner included both the street
address, and the Assessor's Parcel Number for the property. Petitioner has set forth
facts concerning the title interests of the subject property. Moreover, as shown
above, Petitioner's claims for rescission and fraud are meritorious. As such,

Petitioner's bases for quiet title are meritorious as well.

Defendants have no title, estate, lien, or interest in the Subject Property in that the
purported power of sale contained in the Deed of Trust is of no force or effect
because Defendants' security interest in the Subject Property has been rendered
void and that the Defendants are not the holder in due course of the Promissory
Note. Moreover, because Petitioner properly pled all Defendants' involvement in a
fraudulent scheme, all Defendants are liable for the acts of its co-conspirators,

"a Petitioner is entitled to damages from those Defendants who concur

in the tortuous scheme with knowledge of its unlawful purpose.”

Wyatt v. Union Mortgage Co., 24 Cal. 3d 773, 157 Cal. Rptr. 392,

598 P.2d 45 (1979); Novartis Vaccines and Diagnostics, Inc. v. Stop

Huntingdon Animal Cruelty USA, Inc., 143 Cal. App. 4th 1284, 50

Cal. Rptr. 3d 27 (Ist Dist. 2006); Kidron v. Movie Acquisition Corp.,

40 Cal. App. 4th 1571, 47 Cal. Rptr. 2d 752 (2d Dist. 1995).
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SUFFICIENCY OF PLEADING

Petitioner has sufficiently pled that relief can be granted on each and every one of
the Complaint's causes of action. A complaint should not be dismissed "unless it
appears beyond doubt that the Petitioner can prove no set of facts in support of
Petitioner claim which would entitle Petitioner to relief." Housley v. U.S. (9th Cir.
Nev. 1994) 35 F.3d 400, 401. "All allegations of material fact in the complaint are
taken as true and construed in the light most favorable to Petitioner." Argabright v.
United States, 35 F.3d 1476, 1479 (9th Cir. 1996). '

Attendant, the Complaint includes a "short, plain statement, of the basis for relief.”
Fed. Rule Civ. Proc. 8(a). The Complaint contains cognizable legal theories,
sufficient facts to support cognizable legal theories, and seeks remedies to which
Petitioner is entitled. Balistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th
Cir. 1988); King v. California, 784 F.2d 910, 913 (9th Cir. 1986). Moreover, the
legal conclusions in the Complaint can and should be drawn from the facts alleged,
and, in turn, the court should accept them as such. Clegg v. Cult Awareness
Network, 18 F.3d 752 (9th Cir, 1994). Lastly, Petitioner's complaint contains
claims and has a probable validity of proving a "set of facts” in support of their
claim entitling them to relief. Housley v. U.S. (9th Cir. Nev. 1994) 35 F.3d 400,
401. Therefore, relief as requested herein should be granted.
CAUSES OF ACTION
BREACH OF FIDUCIARY DUTY

Defendants Agent, appraiser, trustee, Lender, et al, and each of them, owed
Petitioner a fiduciary duty of care with respect to the mortgage loan transactions

and related title activities involving the Trust Property.

'Defendants breached their duties to Petitioner by, inter alia, the conduct described
above. Such breaches included, but were not limited to, ensuring their own and

Petitioners' compliance with all applicable laws governing the loan transactions in
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which they were involved, including but not limited to, TILA, HOEPA, RESPA
and the Regulations X and Z promulgated there under.

'Defendant’s breaches of said duties were a direct and proximate cause of economic

and non-economic harm and detriment to Petitioner(s).

Petitioner did suffer economic, non-economic harm, and detriment as a result of
such conduct, all to be shown according to proof at trial of this matter.
CAUSE OF ACTION - NEGLIGENCE/NEGLIGENCE PER SE

Defendants owed a general duty of care with respect to Petitioners, particularly
concerning their duty to properly perform due diligence as to the loans and related

transactional issues described hereinabove.

In addition, Defendants owed a duty of care under TILA, HOEPA, RESPA and the
Regulations X and Z promulgated there under to, among other things, provide
proper disclosures concerning the terms and conditions of the loans they marketed,
to refrain from marketing loans they knew or should have known that borrowers
could not afford or maintain, and to avoid paying undue compensation such as

"yield spread premiums" to mortgage Agents and loan officers.

Defendants knew or in the exercise of reasonable care should have known, that the
loan transactions involving Petitioner and other persons similarly situated were
defective, unlawful, violative of federal and state laws and regulations, and would

subject Petitioner to economic and non-economic harm and other detriment.

Petitioner is among the class of persons that TILA, HOEPA, RESPA and the
Regulations X and Z promulgated there under were intended and designed to
protect, and the conduct alleged against Defendants is the type of conduct and

harm which the referenced statutes and regulations were designed to deter.
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As a direct and proximate result of Defendant’s negligence, Petitioner suffered
economic and non-economic harm in an amount to be shown according to proof at
trial, |

AGENT: COMMON LAW FRAUD

If any Agents' misrepresentations made herein were not intentional, said
misrepresentations were negligent. When the Agents made the representations
alleged herein, he/she/it had no reasonable ground for believing them to be true.

Agents made these representations with the intention of inducing Petitioner to act
in reliance on these representations in the manner hereafter alleged, or with the

expectation that Petitioner would so act.

Petitioner is informed and believes that Agent et al, facilitated, aided and abetted
various Agents in their negligent misrepresentation, and that various Agents were
negligent in not implementing procedures such as underwriting standards oversight
that would have prevented various Agents from facilitating the irresponsible and

wrongful misrepresentations of various Agents to Defendants.

Petitioner is informed and believes that Agent acted in concert and collusion with
others named herein in promulgating false representations to cause Petitioner to
enter into the LOAN without knowledge or understanding of the terms thereof.

As a proximate result of the negligent misrepresentations of Agents as herein
alleged, the Petitioner sustained damages, including monetary loss, emotional
distress, loss of credit, loss of opportunities, attorney fees and costs, and other
damages to be determined at trial. As a proximate result of Agents' breach of duty
and all other actions as alleged herein, Defendants has suffered severe emotional
distress, mental anguish, harm, humiliation, embarrassment, and mental and
physical pain and anguish, all to Petitioner’s damage in an amount to be
established at trial.
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PETITIONER PROPERLY AVERRED A CLAIM FOR BREACH OF THE
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING.

Petitioner properly pled Defendants violated the breach of implied covenant of
good faith and fair dealing. "Every contract imposes upon each party a duty of
good faith and fair dealing in its performance and its enforcement." Price v. Wells
Fargo Bank, 213 Cal. App.3d 465, 478, 261 Cal. Rptr. 735 (1989), Rest.2d
Contracts § 205. A mortgage Agent has fiduciary duties. Wyatt v. Union Morigage
Co., (1979) 24 Cal. 3d. 773. Further, In Jonathan Neil & Associates, Inc. v Jones,
(2004) 33 Cal. 4th 917, the court stated:

In the area of insurance contracts the covenant of good faith and fair dealing has
taken on a particular significance, in part because of the special relationship
between the insurer and the insured. The insurer, when determining whether to
settle a claim, must give at least as much consideration to the welfare of its insured
as it gives to its own interests. . . The standard is premised on the insurer’s

obligation to protect the insured's interests . . . Id. at 937.

Likewise, there is a special relationship between an Agent and borrower. "A person
who provides Agency services to a borrower in a covered loan transaction by
soliciting Lenders or otherwise negotiating a consumer loan secured by real
property, is the fiduciary of the consumer...this fiduciary duty [is owed] to the
consumer regardless of whom else the Agent may be acting as an Agent for . . .
The fiduciary duty of the Agent is to deal with the consumer in good faith. If the
Agent knew or should have known that the Borrower will or has a likelihood of
defaulting ... they have a fiduciary duty to the borrower not to place them in that
loan." (California Department of Real Estate, Section 8: Fiduciary Responsibility,
www.dre.ca.gov). [Emphasis Added].

All Defendants, willfully breached their implied covenant of good faith and fair
dealing with Petitioner when Defendants: (1) Failed to provide all of the proper
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disclosures; (2) Failed to provide accurate Right to Cancel Notices; (3) Placed
Petitioner into Petitioner’s current loan product without regard for other more
affordable products; (4) Placed Petitioner into a loan without following proper
underwriting standards; (5) Failed to disclose to Petitioner that Petitioner was
going to default because of the loan being unaffordable; (6) Failed to perform valid
and /or properly documented substitutions and assignments so that Petitioner could
ascertain Petitioner rights and duties; and (7) Failed to respond in good faith to
Petitioner's request for documentation of the servicing of Petitioner’s loan and the
existence and content of relevant documents. Additionally, Defendants breached
their implied covenant of good faith and fair dealing with Petitioner when
Defendants initiated foreclosure proceedings even without the right under an
alleged power of sale because the purported assignment was not recorded and by
willfully and knowingly financially profiting from their malfeasance. Therefore,
due to the special relationship inherent in a real estate transaction between Agent
and borrower, and all Defendants' participation in the conspiracy, the Motion to
Dismiss should be denied.

CAUSE OF ACTION VIOLATION OF TRUTH IN LENDING ACT 15

US.C. §1601 ET SEQ

Petitioner hereby incorporates by reference, re-pleads and re-alleges each and
every allegation contained in all of the paragraphs of the General Allegations and

Facts Common to All Causes of Action as though the same were set forth herein.

Petitioner is informed and believes that Defendant’s violation of the provisions of
law rendered the credit transaction null and void, invalidates Defendant’s claimed
interest in the Subject Property, and entitles Petitioner to damages as proven at
trial.
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INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

The conduct committed by Defendants, driven as it was by profit at the expense of
increasingly highly leveraged and vulnerable consumers who placed their faith and
trust in the superior knowledge and position of Defendants, was extreme and

outrageous and not to be tolerated by civilized society.

Defendants either knew that their conduct would cause Petitioner to suffer severe
emotional distress, or acted in conscious and/or reckless disregard of the

probability that such distress would occur.

Petitioner did in fact suffer severe emotional distress as an actual and proximate

result of the conduct of Defendants as described hereinabove.

As a result of such severe emotional distress, Petitioner suffered economic and non
economic harm and detriment, all to be shown according to proof at trial of this

matter.

Petitioner demands that Defendants provide Petitioner with release of lien on the
lien signed by Petitioner and secure to Petitioner quite title;
Petitioner demands Defendants disgorge themselves of all enrichment received
from Petitioner as payments to Defendants based on the fraudulently secured
promissory note in an amount to be calculated by Defendants and verified to
Petitioner;
Petitioner further demands that Defendants pay to Petitioner an amount equal to
treble the amount Defendants intended to defraud Petitioner of which amount
Petitioner calculated to be equal to $1,215,921.72

PRAYER

WHEREFORE, Petitioner prays for judgment against the named Defendants, and

each of them, as follows:
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Respectfully Submitty
| el

For an emergency restraining order enjoining lender and any successor in
interest from foreclosing on Petitioner's Property pending adjudication of
Petitioner's claims set forth herein;

For a permanent injunction enjoining Defendants from engaging in the
fraudulent, deceptive, predatory and negligent acts and practices alleged
herein;

For quiet title to Property;

For rescission of the loan contract and restitution by Defendants to Petitioner
according to proof at trial;

For disgorgement of all amounts wrongfully acquired by Defendants
according to proof at trial;

For actual monetary damages in the amount $405,307.24;

For pain and suffering due to extreme mental anguish in an amount to be
determined at trial.

For pre-judgment and post-judgment interest according to proof at trial;
For punitive damages according to proof at trial in an amount equal to
$1,215,921.72.

For attorney's fees and costs as provided by statute; and,

For such other relief as the Court deems just and proper.

Shelley von Brincken

-
———
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Holly S. Burgess (SBN 104757)

LAW OFFICES OF HOLLY S. BURGESS
680 Auburn Folsom Road, Suite 109
Auburn, CA 95603

530-889-8900

530-820-1526 fax
hollyburgess@lohsb.com

Attorney for Plaintiff
SHELLEY von BRINCKEN
THE UNITED STATES DISTRICT COURT
THE EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION
SHELLEY von BRINCKEN, ) CASE NO: 2:10-CV-02153-JAM-KJN
Plaintiff, ) SECOND AMENDED
) COMPLAINT FOR:
Vs. ) 1. VIOLATION OF HOMEOWNERS

) EQUITY PROTECTION ACT;
MORTGAGECLOSE.COM, INC.; ) 2. VIOLATIONS OF REAL ESTATE
CALIFORNIA LAND COMPANY OF NEVADA ) SETTLEMENT PROCEDURES ACT;
COUNTY; ) 3. VIOLATIONS OF TRUTH IN
EXECUTIVE TRUSTEE SERVICES, dba ETS ) LENDING ACT;
SERVICES, LLC; ) 4. VIOLATIONS OF FAIR CREDIT
MORTGAGE ELECTRONIC REGISTRATION ) REPORTING ACT;
SYSTEMS, INC,; ) 5. FRAUDULENT MISREPRESENTA-
GMAC MORTGAGE, INC.; and ) TION;
DOES 1-20, inclusive, ) 6. BREACH OF FIDUCIARY DUTIES;

) 7. UNJUST ENRICHMENT;

Defendants. ) 8. CIVIL CONSPIRACY;

) 9. CIVIL RICO VIOLATIONS;

) 10. QUIET TITLE

) 11. USURY AND FRAUD;

) 12. WRONGFUL FORECLOSURE;

) 13. BREACH OF SECURITY

) INSTRUMENT

)

) PLAINTIFF DEMANDS A JURY

TRIAL
PARTIES

1. Plaintiff is SHELLEY von BRINCKEN (“Plaintiff” or “von BRINCKEN”), an
individual who is the owner of 14738 Wolf Road, Grass Valley, California, 95949 (“the Subject

-1-
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Property”). The legal description of the Subject Property is fully described in Exhibit “A”, attached
hereto and incorporated herein by reference, APN: 55-060-34
2. ‘Defendant, MORTGAGECLOSE.COM, INC. (“MORTGAGECLOSE”) is a

corporation, incorporated in Pennsylvania, whose address is 635 Swedesford Road, Malvern, PA
19355, and was engaged in business as a bank and/or a private lender, and/or servicer of mortgage
loans in the county of Nevada, California.

3. Defendant GMAC MORTGAGE, LLC, (“GMAC?”) is a wholly owned subsidiary of
Ally Financial Inc., whose corporate headquarters is in Fort Washington, PA, and on information and
belief, at all times mentioned in this Complaint was engaged in the business of title insurance,
banking services, including foreclosure, and acting as trustee for banks, mortgage holders and lien

holders in the county of Nevada, California.

4. Defendant, EXECUTIVE TRUSTEE SERVICES, dba ETS SERVICES, LLC
(“ETS”) a division of GMAC Mortgage, LLC, on information and belief, at all times mentioned in
this Complaint was engaged in the business of banking services, including foreclosure, and involved
in the acquisition, purchase, sale, securitization, and servicing of residential mortgages in the county
of Nevada, California.

5. Defendant CALIFORNIA LAND COMPANY OF NEVADA COUNTY
(“CALIFORNIA LAND?”) is a California corporation, whose business address is 464 Brunswick
Road, Grass Valley, CA 95945, and who on information and belief, at all times mentioned in this
Complaint was engaged in the business of title insurance, banking services, including foreclosure,
and acting as trustee for banks, mortgage holders and lien holders in the county of Nevada,
California.

6. Defendant MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC.,
(“MERS”) at all times relevant herein was incorporated in the state of Delaware, with its principal
place of business in Reston, Virginia. MERS was conducting business including, but not limited to,

operating a database, assigning mortgages (specifically including an attempt to assign the subject

-2
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mortgage herein) in violation of California Corporations Code section 191(d).

7. Defendant FEDERAL NATIONAL MORTGAGE ASSOCIATION (“FNMA”),
commonly referred to as “Fannie Mae,” is a stockholder-owned corporation, charted as a government
sponsored enterprise.

8. Defendant FANNIE MAE GUARANTEED PASS-THROUGH CERTIFICATES
SERIES 2007-036 (“FANNIE MAE TRUST™), is an unregistered entity in California, based on
information and belief, was at all relevant times mentioned herein, was a pooling and servicing trust
of mortgages, in which the subject mortgage a;nd property were placed. Based on information and
belief, FANNIE MAE TRUST is or was the holder of the subject mortgage note.

9. Defendants DOES 1-10 are believed to be the current beneficiaries of the Deed of
Trust, if the lien has not been extinguished by operation of law.

10.  Plaintiff does not know the true names, capacities, or basis of liability of Defendants
sued as Doe 1 through Doe 20. Each fictitiously named Defendant is in some manner liable to
Plaintiff, claims some right, title, or interest in the Subject Property, or both.

11.  Atall times relevant to this Complaint, each of the Defendants was the agent or
employee of each of the remaining Defendants, and was acting within the course and scope of such
agency or employment.

12.  Plaintiff does not know the true names, capacities, or basis for liability of Defendants
sued as Doe 1 through Doe 10, i.e., the Beneficiaries. Each fictitiously named Defendant is in some
manner liable to Plaintiff, claims some right, title, or interest in the Subject Property, or both.

13.  Atall times relevant to this Complaint, each of the Defendants was the agent or
employee of each of the remaining Defendants, and was acting within the course and scope of such

agency or employment.

JURISDICTION

14.  Pursuant to 28 U.S.C.A. §1331, this court has original jurisdiction based on the laws of
the United States, as alleged herein.
15.  Pursuant to 28 U.S.C. §1367(a), this court has supplemental jurisdiction over the

related state court claims.

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT
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FACTS COMMON TO ALL CAUSES OF ACTION

16.  Not only is the Plaintiff the victim of fraud, unlawful and predatory lending and an
underlying conspiracy to commit fraud, but Ms. BRINCKEN is also facing the pending loss of her
home through foreclosure initiated and advanced by Defendants in violation of the notice and
standing requirements of California foreclosure law.

17.  Inaddition, the challenged foreclosure is based upon a Deed of Trust and a Note in the
mortgage that is no longer held by the same entity or party. Further, the foreclosure is based upon a
Deed of Trust that was flawed at the date of origination of the loan. The “lender” on the Deed of
Trust, MORTGAGECLOSE was not the actual lender or source of the monies that funded the loan.
The money to fund the loan came from investors. MORTGAGECLOSE acted merely as a broker for
the purpose of obtaining Plaintiff’s signature on loan documents and, therefore, MORTGAGECLOSE
was merely the servicer of the loan, but never the lender or owner of the beneficial interest in the
Deed of Trust or the obligation purportedly secured thereby. MERS was named as nominee of the
“Lender” MORTGAGECLOSE and as beneficiary on the Deed of Trust, but MERS was not the true
beneficiary; and the “Lender,” on whose behalf MERS was named as “nominee,” was not the true
lender.

In this case, foreclosure and a Trustee’s Deed Upon Sale have been filed. The
foreclosing entity ETS filing the foreclosure is a third party and has no pecuniary interest in the
mortgage loan. The entity lacks standing and the capacity to foreclose. The entity has no firsthand
knowledge of the loan, no authority to testify or file affidavits as to the validity of the loan documents
or the existence of the loan. The entity has no legal authority to draft mortgage assignments relating
to the loan. The foreclosing entity and its agents regularly commit perjury in relation to their
testimony.

17.  MORTGAGECLOSE, the lender on the original Promissory Note was not the lender.
On information and belief, the “lender” MORTGAGECLOSE did not actually loan Plaintiff any
money. The true originators of the loan immediately and simultaneously securitized (allegedly) the
note through the means of conversion of an Article III negotiable Instrument (U.C.C.) into Article IX

(U.C.C.), non-negotiable paper. The beneficial interest in the Note was never in the lender. In this
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case ETS has declared a default and is not in privity with the lender. The true owner (s) or
beneficiary(s) of the mortgage loan has not declared a default, cannot declare a default under its Trust
Agreement, and does not have an interest in the Note that allows for any remedial actions to be
undertaken by the Beneficial Interest Holder(s).

18.  The obligations reflected by the Note (allegedly secured by MERS’s assignment of
the MORTGAGECLOSE Deed of Trust to ETS and ETS’s assignment of the Deed of Trust to

JFNMA as trustee for FANNIE MAE TRUST) have been satisfied in whole or in part because the

investors who furnish the funding for these loans have been paid to the degree that extinguishments
of the debts has occurred with the result that there exist no obligations on which to base any
foreclosure on the property owned by Plaintiff. Defendants have and continue to cloud the title and
illegally collect payments and attempt to foreclose upon the property of the Plaintiff when they do
not have lawful rights to foreclose, and are not holders-in-due-course of the notes.

19.  The mortgage loan assigned to MERS, as nominee, is, at most, an unsecured debt.
The only parties entitled to collect on the unsecured debt would be the holder-in-due-course and
beneficial owner(s) of the original Promissory Note (the original “Lender of Record™), if the asset is
still booked as an asset and has not been sold and de-recognized as an asset under FASB 140. Those
unknown parties have not come forward in this case.

20. Certain individuals, who were the employees of the Servicer, ETS, executed and
notarized forged documents as to the ownership of the loan. The affiants have committed counts of
fraud, perjury and forgery of the mortgage loan.

21.  Defendant ETS, represented itself as a "Trustee" coming to Court and are actually not
common law Trustees, rather, they are special Corporate Trustees with limited ministerial duties.
These rights, duties and obligations do not include any remedial actions as they relate to the assets of
the REMIC Trust. The Servicers, like ETS, are merely administrative entities, under limited power
of attorney, who collect the mortgage payments and escrow funds. The Servicer has no greater
power than its’ Principal, the Trustee, and lacks the authority to bring any action on behalf of the
REMIC Trust. The Trust participants have executed Trust Agreements, under oath, with the Security

Exchange Commission ("SEC"), and the Internal Revenue Service ("IRS"), as mortgage asset "pass-
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through" entities wherein they can never own or manage the mortgage loan assets in the REMIC
Trust. This allows them to qualify as a Tax Free Real Estate Mortgage Investment Conduit
("REMIC") rather than an ordinary Real Estate Investment Trust ("REIT"). As long as the Trustis a
qualified REMIC, no income tax will be charged to the beneficial certificateholders.

22.  Importantly, the "Trustee" or custodian, must have the mortgages recorded in the
investors name as the beneficiaries of the Trust within 90 days of the “closing date” (IRS Rule 860D
(a)(4)), as defined within the REMIC Trust Agreement. Every mortgage in the Trust should have
been publicly recorded in Nevada County where the property is located with a mortgage in the name
of this Trust, which would have had to been recorded in this case in 2009. No such recording
exists in the Nevada County records.

23. The Promissory Note was never conveyed pursuant to the Trust mandates and the
mortgages were never conveyed or recorded pursuant to the proper chain of custody and Assignment
within the Trust Agreement(s).

24. In this scenario, even if the foreclosing entity produces a copy of a note, or even an
alleged original, the mortgage loan was not conveyed into the Trust under the requirements of the
prospectus for the Trust or the REMIC requirements of the IRS. Mere possession of an Instrument
does not confer the status of a person entitled to enforce the Instrument.

25.  Consequentially, the end result is that the required Trust asset, or any part thereof
(mortgage note or security interest), was not legally transferred to the Trust to allow the Trust to
ever be considered a "holder" of a mortgage loan. Neither the "Trust" nor the Servicers, GMAC or
ETS, would ever be entitled to bring a foreclosure or declaratory action. The Trust will never have
standing or be a real party in interest before this Court.

26.  The transfer of mortgage loans into the Trust in which the Trustee after the "cut off
date" (in this case 2007), destroys the Trust's REMIC tax exempt status, and this Trust would owe
millions of dollars to the IRS and the State of California as the income would be taxed at one
hundred percent (100%), if the Court were to find in favor of the Defendant(s). Subsequent to the

"cut-off date" listed in the prospectus, whereby the mortgage notes and security for these notes had

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT
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to be identified, and the Note and Mortgages transferred, within 90 days, and thereafter, the pool is

permanently closed to future transfers of mortgage assets.

27.  Defendants fraudulently conveyed Plaintiff’s mortgage loan, which was fraudulently
recorded on or about January 23, 2009, in an attempt to transfer a Mortgage Assignment into a
REMIC after that REMIC's "cut off" and "closing dates".

28.  Therefore, the lack of lawful acquisition of Plaintiff’s mortgage loan violates the
prospectus presented to the investors and the IRS REMIC requirements.

29.  Plaintiff signed a Promissory Note and Mortgage. She was unknowingly converting
her property into an alleged asset of a Trust, while her credit and signature was used to sell
securities, the profits of which were to used to fund the predatory “loan”, (unbeknownst to Debtor,
the loan papers were processed with an inflated appraisal and inflated income) without her consent
or knowledge of the terms and conditions of the contract. Under the controlling Trust documents, a
percentage of the homeowner’s monthly payment stream was used as a guarantee. This guarantee
and payment under the guarantee has resulted in accounting documents that Plaintiff believes show
all payments have been made on Plaintiff’s alleged obligation. A portion of Plaintiff’s monthly
mortgage payment was used to insure and pay her alleged obligation without her knowledge or
consent and the payment is believed to be current. California Commercial Code §3602(a) and UCC
3-602(a) provide that an obligation paid is an obligation extinguished. Plaintiff was never informed
of the nature of the scheme. She was deliberately induced into signing a Negotiable Instrument
which was never intended as such, but intended as collateral for the sale of securities. Under the
terms of the typical Pooling and Servicing Agreement ("PSA"), her mortgage obligation has been
paid. Her alleged “default” is a fiction.

30.  The fact that this “loan” was actually the proceeds from the sale of securities, and not
a loan as it is defined under the laws of California, was a "material disclosure" which was
deliberately and intentionally undisclosed. The failure to disclose the identity of the true lender at
closing was also a "material disclosure"; the nature of which would make the deed of trust void

under California contract law.

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT
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31.  Asrequired by SEC, this Trust has a PSA and must be publicly filed. The only
purpose for the PSA is for the administration and distribution of funds to the investors and the
obligation of the so called Trustee in administering the Trust. The investors who put up money for
the Trust and who received the securities certificates or Bonds, are purported to not be parties to the
PSA. However, under the Step Transaction Doctrine, as adopted by the Courts, these transactions
are interdependent of one another andb interrelated and, therefore, fall under the scope of a “single
transaction”, as defined by the Doctrine. The Borrowers and the Investors are the true Principals to
the transaction, with the only financial and pecuniafy interest in the transaction(s).

32.  The PSA merely sets forth what happens after the mortgages are bundled together.
However, thé PSA also sets forth a Cut Off Date. The Cut off date is the date on which all mortgage
loans in the Trust must be identified and set out in the SEC required list of mortgage loans.

33.  Like the cut off date, this Trust had a Closing Date. The Closing Date is the date that
the individually identified mortgages were to be transferred through the Custodian for the benefit of
the investors. The Trust Custodian must certify that for each mortgage loan, the Trust Custodian has
possession of the original Promissory Note, all original endorsements and assignments transferring
the Note and proof that the ownership of the Note has been lawfully transferred for the benefit of the
investors. Further proof of the ownership of a mortgage loan is required by a public recording of the
Mortgage or Assignment of the mortgage itself. This MUST have occurred by the closing date.

34.  Inthis case, based upon information and belief, Plaintiff believes the Trust was

actually closed before the loan was finalized in late December 2009.

35.  Whoever claims to be acting on behalf of the Trust and claims that it has acquired the
loan from MORTGAGECLOSE, was not the party in the original Deed of Trust. The multiple
transfers of title of the mortgage loan between the originator, MORTGAGECLOSE, The REIT
Trust, the Depositor and the REMIC Trust is simply ignored as it can never be proved or shown to
the Court. Chain of Mortgage assignment is broken as the assignees in the chain of title were never
the mortgagee of record under a Mortgage Assignment and have absolutely no legal tie to the

investors in the Trust.

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT
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36.  The assignment of Plaintiff’s mortgage was signed and notarized many years after the
actual date of the “loan” and the date listed with the SEC and IRS as the "Closing" of the REMIC.

In this case, if found to be true, this Trust has been operating illegallyas a tax exempt REMIC.

37. Onor abdut January 23, 2009, Plaintiff executed a written DEED of TRUST and
security instrument, with MORTGAGECLOSE as the lender and CALIFORNIA LAND as the
trustee. A copy of the DEED of TRUST is attached as Exhibit “B” and incorporated herein by
reference. The DEED of TRUST and Security Instrument has never been transferred from
MORTGAGECLOSE, to the foreclosing entity, ETS or GMAC. Plaintiff is informed and believes
the Deed of Trust has been transferred to an unknown entity at the time of execution in January 2009,
or was transferred to other unnamed entities and that the parties claiming a right or beneficial interest
in the Deed of Trust, in fact have not legitimate claims, as more fully explored below, in the

TWELFTH CAUSE OF ACTION for WRONGFUL FORECLOSURE.

38. All Defendants, if any of the Defendants has any interest in the Note and Deed of
Trust (referred to collectively as “Mortgage™), are responsible and liable herein for all the actions of

its predecessor-in-interest, the owner of the subject mortgage loan and the servicer/agent.

Chain of Title Problems

39. The chain of title is hopelessly confused and convoluted, with multiple entities claiming a
pecuniary interest in the Subject Property. At the time of the Notice of Defauit, the recorded interests
contradict the assertion that MERS or FNMA for FANNIE MAE TRUST was the foreclosing
beneficiary, and reveal a slew of other illegal actions. Starting from the beginning, the chain of

recordation is as follows:

DATE DOCUMENT PARTIES
NOTE Lender: | Mortgageclose.Com, Inc.
Dated Loan #0810219 NV)
1/14/2009
[Attached as Exhibit “B”) Borrower: | Shelley Von Brincken
-0.
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DATE DOCUMENT PARTIES
NOTE Lender: | Mortgageclose.Com, Inc.
Dated Loan #0810219
1/14/2009
[Attached as Exhibit “B”] Borrower: | Shelley Von Brincken
DEED OF TRUST Lender/Beneficiary: | Mortgageclose.Com, Inc.
Filed: $220,000 (NV)
1/23/2009
[Attached as Borrower/Trustor: | Shelley Von Brincken
Exhibit “B”]
Trustee: | California Land Title
Company
Nominee/beneficiary: | MERS
Notice of Assignment, Servicer: | Mortgageclose.Com, Inc.
not filed Sale or Transfer of
Dated: Servicing Rights New Servicer: | [unnamed]
3/1/2009 Loan #0810219
Borrower: | Shelley Von Brincken
[Attached as
Exhibit “C”]
Dated: Borrower’s Qualified Borrower/Affiant: | Shelley Von Brincken
3/17/2010 | Written Request
Servicer/Addressee: | GMAC Mortgage
[Attached as
Exhibit “D”]
Dated: GMACs First Borrower/Affiant: | Shelley Von Brincken
3/30/2010 | Response to Borrower’s
Qualified Written SubServicer/Sender: | GMAC Mortgage
Request
Master Servicer: | FNMA
[Attached as
Exhibit “E”] Loan owner: | FNMA
Dated: Borrower’s Notice of Borrower/Affiant: | Shelley Von Brincken
4/16/2010 Exercising Right to
Cancel Addressees: | Mortgageclose.com,;
“Rescission Letter” GMAC Mortgage;
California Land Title
[Attached as Exhibit Company;
“F7] MERS
-10-
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DATE DOCUMENT PARTIES
Trustor: | Shelley Von Brincken
Filed: SUBSTITUTION
4/28/2010 | OF TRUSTEE Orig Trustee: | California Land Title
Company of NV County
[Attached as
Exhibit “G”] Orig Beneficiary: | MERS as nominee for
Mortgageclose.Com, Inc.
New Trustee: | Executive Trustee
Services, LLC dba ETS
Services, LLC
Signer: | MERS
Donna Fitton, Assistant
Secretary
DATE: | 4/27/2010
Trustor: | Shelley Von Brincken
Filed: NOTICE OF DEFAULT
4/28/2010 | & ELECTION TO Beneficiary: | unnamed
SELL UNDER DEED OF ‘
TRUST Contact to stop | MERS c/o ETS Services,
foreclosure | LLC
** NO Notarized
Declaration of undersigned: | ETS Services, LLC as
Compliance ** Agent for beneficiary
By Maricela Miseroy,
[Attached as Exhibit Trustee Sale Officer
“H”]
DATE signed: | 4/27/2010
Dated: GMAC’s Second Borrower/Affiant: | Shelley Von Brincken
5/4/2010 | Response to Borrower’s
Qualified Written SubServicer/Sender: | GMAC Mortgage
Request
Master Servicer: | FNMA
[Attached as
Exhibit “I”] Loan owner: | FNMA
DEBT VALIDATION Creditor: | MERS
Dated NOTICE
5/5/2010 Sender: | ETS Services, LLC
[Attached as Exhibit “J”]
Trustor: | Shelley Von Brincken
NOTICE OF
Filed: TRUSTEE’S SALE Trustee: | ETS Services, LLC
8/6/2010 Loan #0602227759
Signer: | ETS Services, LL.C
Sale Date: August 19, 2010 Ileanna Petersen, Trustee
[Attached as Sale Officer
Exhibit “K”]
DATE: | 7/28/2010
-11-
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DATE DOCUMENT PARTIES
LIS PENDENS Plaintiff: | Shelley Von Brincken
Filed:
8/11/2010 [Attached as Defendants: | Mortgageclose.Com, Inc.;
Exhibit “L”] Executive Trustee
Services, LLC dba ETS
Services, LLC
Grantor | Executive Trustee
Filed: TRUSTEE’S DEED Services, LLC dba ETS
9/10/2010 | UPON SALE Services, LLC, as Trustee
&
Acknowledgement of Grantee: | “The Foreclosing
COMPLIANCE Beneficiary”
Federal National Mortgage
Sold on 8/31/2010 Association (FNMA)
Sale price $186,904.72
Trustee: | Executive Trustee
Loan #0602227759 Services, LLC dba ETS
Services, LLC
[Attached as
Exhibit “M”] Trustor: | Shelley Von Brincken

Acknowledgement | Executive Trustee
Signer: | Services, LLC dba ETS
Services, LLC, as Trustee

By Kathleen Gowen,
Limited Signing Officer
DATE: | 9/3/2010
Dated Letter to advise borrower Borrower: | Shelley Von Brincken
10/27/2010 | that Fannie Mae is
current owner of Beneficiary: | Fannie Mae (FNMA)
borrower’s LOAN and
GMAC is the LOAN Servicer: | GMAC Mortgage, LLC
servicer
[Attached as
Exhibit “N”]

40. On or about March 1, 2009 Defendant MORTGAGECLOSE provided Plaintiff with a Notice
of Assignment, Sale or Transfer of Servicing Rights dated January 14, 2009 (“Notice of
Assignment”). The Notice of Assignment states that MORTGAGECLOSE is the servicer of
Plaintiff’s mortgage loan, not the beneficiary. It further states that it is transferring the servicing of
mortgage loan to a new servicer, however, the new servicer’s name was not provided. This is
contrary to the Deed of Trust, paragraph 20 that requires written notice that states the name and

address of the new servicer. This indicative of Defendants’ pattern of breaches and nondisclosure of

-12-
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required information.

41. On or about March 17, 2010, Plaintiff sent a Qualified Written Request (“QWR”) to
Defendant GMAC regarding her mortgage loan. GMAC sent a reply dated March 30, 2010, stating
that it is the subservicer of her account and that FNMA is both the Master Servicer and the owner of
Plaintiff’s mortgage. However, contrary to California Civil Code Section §2932.5, no assignment of
the security interest from the purported Lender Mortgageclose.Com to FNMA was ever “duly
acknowledged and recorded” in California. Compliance with this code is required in other for an
assignee to have the power of to sell Plaintiff’s property. Thus, FNMA wrongly foreclosed and
ordered the sale of Plaintiff’s Property. A copy of GMAC’s March 30, 2010 reply letter is attached
as Exhibit “C”.

42. To further contradict Defendants’ assertions, Defendant GMAC sent a second reply to
Plaintiff’s QWR, dated May 4, 2010. The reply is addressed to Plaintiff von BRINCKEN, but bears
the greeting “Dear Ms. Gottesburen.” This second reply, contrary to Defendant GMAC's first reply,
states on page 2, item #6 that Plaintiff’s Loan is registered with MERS and “therefore, there are no
assignments.” A copy of GMAC’s May 4, 2010 reply letter is attached as Exhibit “G”.

Defendant GMAC’s second reply letter also answers most of Plaintiff’s questions with
the statement: “Subject to business and trade practices which are proprietary and confidential.” This
further demonstrates Defendants’ pattern of nondisclosure of required information.

43, On or about April 16, 2010, Plaintiff sent a letter to the purported Lenders of her moﬁgage
loan and their agents (Mortgageclose, GMAC, California Land, and MERS) to advise them that she
was exercising her right to rescind the loan “Plaintiff’s Rescission Letter”). Plaintiff’s letter also
advised Defendants that they violated TILA by failing to provide her with a “Notice of Right to
Cancel.” Plaintiff’s Rescission Letter detailed her claims against the Defendants. Plaintiff further
advised Defendants that their omission extended the deadline by which the Lender must accept a
valid offer to rescind the loan, to three years after the consummation of the loan. The loan was
consummated on or about January 14, 2009, and Plaintiff sent her Rescission Letter on or about
April 16, 2009. Thus, Plaintiff timely sent her Rescission Letter to Defendants. Plaintiff’s rescission

pursuant to 12 C.F.R. § 226.23(d)(1) caused Defendants’ security interest to become void and

- 13-
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Plaintiff is not liable for any amount. Plaintiff’s Letter is attached as Exhibit “D”.

44. Defendants neither responded nor took possession of Plaintiff’s tender within 20 calendar
days as required by 12 C.F.R. § 226.23(d)(3). Thus, Plaintiff may keep the Subject Property without
further obligation, as provided by 12 C.F.R. § 226.23(d)(3).

45. The Notice of Default (NOD), recorded on April 28, 2010, signed By “Maricela Miseroy,
Trustee Sale Officer”, without stating any corporate signatory capacity as required by Corporations
Code 313 whatsoever. The NOD was signed by ETS, which purports to be an agent “for the
beneficiary” who is unnamed. Additionally, there is no notarized Declaration of Compliance
attached to the NOD as required by California Civil Code 2923.5. As the NOD is non-compliant with
California law, it is therefore invalid, should be stricken from the Official Records, the document
expunged, and the Sale of the Subject Property should be set aside by the court. The NOD is attached
as Exhibit “F”.

46. The Debt Validation Notice (dated May 5, 2010) alleges that MERS is the creditor to whom
Plaintiff owes the debt under the Note and Deed of Trust. Again, this is contrary to GMAC’s first
reply letter and to the Trustee’s Deed Upon Sale, which purport that FNMA is the beneficiary of
Plaintiff’s mortgage loan. However, neither MERS nor FNMA were validly assigned a security

interest in Plaintiff’s mortgage loan.

47. Notice of Trustee’s Sale, filed dated September 3, 2010, is also fatally defective. It was
signed by ETS, citing that it received a written Declaration of Default from the original beneficial
interest holder under the Deed of Trust. This was false as the NOD was filed by OLD REPUBLIC
DEFAULT MANAGEMENT SERVICES, when MORTGAGECLOSE was the original lender and
beneficial interest holder. (See Exhibit F Notice of Default). The Notice is utterly void, ultra vires,
powerless and without legal validity, for the reasons stated already. The Notice of Trustee’s Sale is

attached as Exhibit “1”.

Separate Failure to Resolve Prior to Sale

48. Plaintiff called the purported lender/servicer of the subject mortgage to advise about

her financial situation and to request assistance in the form of a repayment plan or other
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modification relief designed to avoid foreclosure and the loss of her home.

49. Despite Plaintiff’s efforts, the purported lender/servicer failed, refused and/or
neglected to work with Plaintiff in any reasonable way to avoid foreclosure during the time of her
financial difficulties.

50. Instead, the purported lender/servicer secretly was transferring the Deed of Trust and
then has attempted to foreclose, without notice to Plaintiff.

51. The purported lender/servicer failed, refused and/or neglected to disclose to Plaintiff

Il what options were available to the Plaintiff, to avoid foreclosure and the loss of her home.

52. As a result, Plaintiff was not provided with the specialized assistance and default loan
servicing that the lender/servicer was obligated to provide that comported with Plaintiff’s ability to
pay and that served to assist Plaintiff in her efforts to avoid the default and the acceleration of the
subject mortgage debt and foreclosure.

53. Defendant failed, refused and/or neglected to evaluate the particular circumstances
surrounding Plaintiff’s claimed default; failed to evaluate Plaintiff or the subject property; failed to
determine Plaintiff’s capacity to pay the monthly payment or a modified payment amount; failed to
ascertain the reason for Plaintiff’s claimed default, or the extent of Plaintiff’s interest in keeping the
Subject Property.

54. The Defendants failed, refused and/or neglected to give this Plaintiff the opportunity
to cooperate in resolving the debt.

55. The Defendants purposefully deceived Plaintiff that the Mortgage modification was
proceeding as planned and deceptively and purposefully wrongfully foreclosed on Plaintiff’s
property.

FIRST CAUSE OF ACTION
Violations of the Home Ownership Equity Protection Act
(As to All Defendants and DOES)
56. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 52 herein above as if set

forth more fully herein below.
57. In 1994, Congress enacted the Home Ownership Equity Protection Act, (HOEPA) which is

codified at 15 USC §1639 et. seq. With the intention of protecting homeowners from predatory
-15-
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lending practices targeted at vulnerable consumers. HOEPA requires lenders to make certain
disclosures and prohibits certain terms from being included in home loans. In the event of
noncompliance, HOEPA imposes civil liability for precision and statutory and actual damages.

58. Plaintiff is a "consumer" and each Defendant is a "creditor" as defined by HOEPA. In the
mortgage loan transaction at issue here, Plaintiff was required to pay excessive fees, expenses, and
costs which exceeded more than 10% of the amount financed.

59. Pursuanti to HOEPA and specifically 15 USC §1639 (A.) (1), each Defendant is required to
make certain disclosures to Plaintiff which are to be made conspicuously and in writing no later than
three (3) days prior to the closing.

60. In the transaction at issue, Defendants are required to make the following disclosures to
Plaintiff by no later than three (3) days prior to said closing:

“You are not required to complete this agreement me;ely because
you have received these disclosures or have signed a loan
application. If you obtain this loan, the lender will have a mortgage
on your home. You could lose your home and any money you have .
put into it, and if you do not meet your obligation under the loan.”

61. Defendants violated HOEPA to help up by numerous acts and material omissions, including
but not limited to:

A. Failing to make the foregoing disclosures in the conspicuous fashion;
B. Engaging in a pattern and practice of extending credit to Plaintiff without regard to
her ability to pay and violation of 15 USC§ 1639

62. By virtue of the Defendants’ multiple violations of HOEPA, Plaintiff has a legal right to
resend the consumer credit transaction the subject of this action pursuant to 15 USC§1635. This
complaint is to be construed, for these purposes, as formal and public notice of Plaintiff’s notice and
precision of the mortgage and note.

63. Defendants further violated HOEPA by failing to make an additional disclosure, including
but not limited to, Plaintiff’s not receiving the required disclosure of the right to rescind the

transactions;

-16-
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64. Defendants failed to provide accurate TILA disclosures and understated the amount being
financed.

65. As a direct consequence of, and in connection with, Plaintiff’s legal and lawful exercise of
her right of rescission, the true “owner" is required, within twenty (20) days of the notice of
rescission, to:

A. Desist from making any claims for finance charges in the transaction;

B. Return all monies paid by Plaintiff in connection with the transaction to the
Plaintiff;

C. Satisfy all security interests, including mortgages, which were required in the
transaction.

66. Upon the true "lender’s" full performance of its obligations under HOEPA, Plaintiff shall
tender all sums to which the true lender is entitled.
67. Based on Defendants HOEPA violations, each of the Defendants is liable to the Plaintiff for
the following, which Plaintiff demands as a relief:
A. Rescission of the mortgage loan transaction;
B. Termination of the mortgage and security interest in the property the subject
of the mortgage loan documents created in the transactions;
C.  Return of any money or property paid by Plaintiff including all payment made
in connection with the transaction; |
D. The amount of money equal to twice the finance charge in connection with
the transactions;
E. Relinquishment of the right to retain any proceeds; and
F. Actual damages in an amount to be determined at trial, including, attorney's
fees.
68. Because it is not clear who was actually in interest at the time of the actions described below,
Plaintiff alleges this Cause of Action in the alternative against each of the possible parties at fault.

Unless otherwise indicated, allegations will be lodged against “Defendant Actually in Interest, If

-17-

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT




13

= W

O [~} ~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

D1436-mg  Doc 24-9 Filed 01/25/16  Entered 01/25/16 16:11:46 Exhibit H to
Case 2:10-cv-02153-JANokg Rechy@iiant B9 1Rirfdld7/16/11 Page 18 of 31

any” for the purposes of this pleading, which will be amended upon discovery of which Defendant,
on information and belief, if it was one of the defendants named.

69. This Cause of Action is pled in the alternative to the more likely allegation that the Note has
become an ownerless “phantom note” and litigation is necessary to determine who, if anyone has
any right, under what transfer agreement, if any.

70. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November of 2009. Any applicable statute of limitations should run

from this date.

SECOND CAUSE OF ACTION
Violations of Real Estate Settlement Procedures Act
(As to All Defendants and DOES)
71. Plaintiff reaffirms and re-alleges paragraphs 1 through 70 herein as if specifically set forth

herein below.

72. As mortgage lenders, Defendants are subject to the provisions of the Real Estate Settlement
Procedures Act (“RESPA”), 12 USC §2601 et. seq.

73. In violation of 12 USC §2607 and in connection with the mortgage loan to Plaintiff,
Defendants accepted charges for the rendering of real estate services which were in fact charges for
other than services actually performed.

74. As a result of the Defendants violations of RESPA, Defendants are liable to Plaintiff in an
amount equal to three (3) times the amount of charges paid by Plaintiff for "settlement services"
pursuant to 12 USC §2607 (d) (2).

75. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November of 2009. Any applicable statute of limitations should run
from this date.

THIRD CAUSE OF ACTION
Violations of Truth In Lending Act
(As to All Defendants and DOES)
76. Plaintiff reaffirms and re-allege paragraphs 1 through 75 above herein as if set forth fully

below.
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77. Defendants failed to include and disclose certain charges in the finance charge shown on the
TILA statement, which charges were imposed on Plaintiff incident to the extension of credit to
Plaintiff and were required to be disclosed pursuant to 15 USC §1605 and Regulation Z §226.4, thus
resulting in an improper disclosure of financial charges in violation of 15 USC §1601 et seq.,
Regulation Z §226.18(d). Such undisclosed charges included some identified on the settlement
statement listing the amount financed which is different from the sum listed in the original Note.

78. By calculating the annual percentage rate ("APR") based upon improperly calculated and
disclosed amounts, Defendants are in violation of 15 USC §1601 et seq., Regulation Z §226.18 (c),
18(d), and 22.D

79. Defendants’ failure to provide the required disclosures provides Plaintiff with the right to
rescind the transaction, and Plaintiff, through this public complaint which is intended to be
construed for purposes of this claim as a formal notice of rescission, hereby elects to rescind the
transaction.

80. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November 2009. Any applicable statute of limitations should run from
this date.

FOURTH CAUSE OF ACTION
Violations Of Fair Credit Reporting Act
(As to All Defendants and DOES)
81. Plaintiff reaffirms and re-alleges paragraphs 1 through 80 above as if set forth fully herein

below.

82. At all times material, Defendants qualified as a provider of information to the Credit
Reporting Agencies, including but not limited to Experian, Equifax and Trans Union, under the fair
credit reporting act. Defendants wrongfully, improperly, and illegally reported negative information
as to the Plaintiff to one or more credit reporting agencies, resulting in Plaintiff’s having negative
information on her credit reports and the lowering of her FICO scores.

A. The negative information included but was not limited to an excessive amount
of debt into which Plaintiff was tricked into seed into signing;

B. Notwithstanding the above, Plaintiff has paid each and every payment on time
-19-
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from the time of the closing of the loan and until Plaintiff’s default.

83. Pursuant to 15 USC §1681 (s) (2) (b), Plaintiff is entitled to maintain a private cause of
action against Defendants for an award of damages in an amount to be proven at the time of trial for
all violations of The Fair Credit Reportihg Act which caused actual damages to Plaintiff, including
emotional distress and humiliation.

84. Plaintiff is entitled to recover damages from Defendants for negligent non-compliance with
The Fair Credit Reporting Act pursuant to 15 USC§1681(n)(a)(2) in an amount to be proven at the
time of triél.

85. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November of 2009. Any applicable statute of limitations should run

from this date.

FIFTH CAUSE OF ACTION
Fraudulent Misrepresentation
(As to All Defendants and DOES)
86. Plaintiffs reaffirm and re-allege paragraphs 1 through 85 above as if set forth fully herein

below.

87. Defendants knowingly and intentionally concealed material information from Plaintiff which
is required by federal and state statutes and regulations to be disclosed to the Plaintiff both before
and after closing.

88. Defendants also materially misrepresented material information to Plaintiff with Defendants’
full knowledge that their affirmative representations were false, fraudulent, and misrepresented the
truth at the time said representations were made.

89. Under the circumstances, the Defendants’ material omissions of material misrepresentations
were malicious.

90. Plaintiff, not being an investment banker, securities dealer, mortgage lender, or mortgage
broker, reasonably relied upon the representations of the Defendants in agreeing to execute the
mortgage loan documents.

91. Had Plaintiff known of the falsity of Defendants’ representations, Plaintiff would not have

entered into the transaction that is the subject of this action.
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- 92. As a direct and proximate cause of Defendants’ material omissions and material
misrepresentations, Plaintiff has suffered damages, all according to proof at trial.
93. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November of 2009. Any applicable statute of limitations should run
from this date.

SIXTH CAUSE OF ACTION
Breach Of Fiduciary Duty
(As to All Defendants and DOES)
94. Plaintiff reaffirms and re-alleges paragraphs 1 through 94 above as if set forth fully herein

below.

95. Defendants, by their actions and contracting to provide mortgage loan services and a loan
program to Plaintiff [which was not only to be best suited to Plaintiff] given her income and
expenses, but by which Plaintiff would also be able to satisfy her obligations without risk of losing
her home, were "fiduciaries" in which Plaintiff reposed trust and confidence, especially given that
Plaintiff was not and is not an investment banker, securities dealer, mortgage lender or mortgage
broker.

. 96. Defendants breached their fiduciary duties to Plaintiff by fraudulently inducing Plaintiff to
enter into a mortgage transaction which was contrary to Plaintiff’s stated intentions; contrary to the
Plaintiff’s interest; and contrary to Plaintiff’s preservation of her home.

97. As a direct and proximate result of the Defendants’ breaches of their fiduciary duties,
Plaintiff has suffered damages.

98. Under the totality of the circumstances, the Defendants’ actions were willful, wanton,
intentional, and with a callous and reckless disregard for the rights of Plaintiff justifying an award of
not only actual compensatory damages, but also exemplary punitive damages to serve és a deterrent
not only as to future conduct of the named Defendants herein, but also to other persons or entities
with similar inclination.

99. Plaintiff first learned of the actions of Defendants, including their failure to disclose and the
fraud committed upon her in November 2009. Any applicable statute of limitations should run from

this date.
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SEVENTH CAUSE OF ACTION
Unjust Enrichment
(As to All Defendants and DOES)
100. Plaintiffs reaffirm and re-allege paragraphs 1 through 100 above as if set forth fully

herein below.

101. Defendants had an implied contract with Plaintiff to ensure Plaintiff understood all
fees which would be paid to the Defendants to obtain credit on Plaintiff’s behalf and not to charge
any fees that were not related to the settlement of the loan and without full disclosure to Plaintiff.

102. Defendants cannot, in good conscience and equity, retain the benefits from their
actions of charging a higher interest rate, fees, rebates, kickbacks, profits (including, but not limited
to, from the resale of mortgages and notes using Plaintiff’s identity, credit score and reputation
without consent, right, justification or excuse as part of an illegal enterprise scheme) and gains and
yield spread premium fees ("YSP") unrelated to the settlement services provided at closing.

103. Defendants have been unjustly enriched at the expense of Plaintiff, and maintenance
of the enrichment would be contrary to the rules and principles of equity.

104. Defendants have also been additionally enriched to the receipt of payment from third
parties, including but not limited to, investors, insurers, the United States Department of the
Treasury, the United States Federal Reserve, the FDIC and other banks.

105. Plaintiff demands restitution from the Defendants in the form of actual damages,
exemplary damages, and attorney's fees.

106. Plaintiff first learned of the actions of Defendants, including their failure to disclose
and the fraud committed upon her in November 2009. Any applicable statute of limitations should
run from this date.

EIGHTH CAUSE OF ACTION
Civil Conspiracy
(As to All Defendants and DOES)
107. Plaintiffs reaffirm and re-allege paragraphs 1 through 106 above as if set forth fully

herein below.

108. In connection with the application for and the consummation of the mortgage loan the
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subject of this action, Defendants agreed, between and among themselves, to engage in actions in a
course of conduct designed to further an illegal act or accomplish a legal act by an unlawful means,
and to commit one or more overt act in furtherance of the conspiracy to defraud Plaintiff, including
but not limited to, the commencement of foreclosure.

109. Defendanfs agreed between and among themselves to engage in the conspiracy to
defraud for the common purpose of accruing economic gains for themselves at the expense of and
detriment to Plaintiff.

110. The acts of the Defendants were committed intentionally, willfully, wantonly, and
with reckless disregard for the rights of Plaintiff.

111. As a direct and proximate result of the actions of the Defendants in combination
resulting in fraud and breaches of fiduciary duties, Plaintiff has suffered damages, all according to
proof at trial.

112. Plaintiff first learned of the actions of Defendants, including their failure to disclose

and the fraud committed upon her in November 2009. Any applicable statute of limitations should

run from this date.

NINTH CAUSE OF ACTION
Civil RICO Violations
(As to All Defendants and DOES)
113. Plaintiff reaffirms and re-alleges paragraphs 1 through 112 above as if set forth fully
herein below.
114. Defendants and each of them participated in the conspiracy, the subject of this action,

which has existed from date of application to the present, with the injuries and damages resulting
therefrom being continuous.

115. Defendants’ actions and use of multiple corporate entities, multiple parties, and
concerted and predetermined acts and conduct specifically designed to defraud Plaintiff constitutes
an "enterprise,” with the aim and objective of the enterprise being to perpetuate a fraud upon the
Plaintiff through the use of intentional nondisclosure, material misrepresentation, and creation of the
fraudulent loan documents.

116. Each of the Defendants is an "enterprise Defendant.”
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117. As a direct result of the actions of the Defendants, Plaintiff has suffered and
continues to suffer damages.

118. Whenever references are made in this complaint to any act of any Defendants, that
allegation shall mean that each Defendant acted individually and jointly with the other Defendants.

119. Any allegation about acts of any corporate or other business Defendant means that
the corporation or other business did the acts alleged to its officers, directors, employees, agents
and/or representatives while they were acting within the actual or ostensible scope of their authority.

120. At all times each Defendant committed the acts, Defendant directed others to commit
the acts, or permitted others to commit the acts alleged in this complaint.

121. Additionally, some or all of the Defendants acted as the agent of the other
Defendants, and all of the Defendants acted within the scope of their agency or is acting as an agent
of another.

122. At all relevant times, each Defendant knew or realized that the other Defendants were
engaging in or plan to engage in the violations of law alleged in the complaint. Knowing or
realizing that at the Defendants were in gauging and are planning to engage in unlawful conduct,
each Defendant nevertheless facilitated the commission of those unlawful acts. Each Defendant
intended to and did encourage, facilitate, or assist in the commission of the unlawful acts, and
thereby aided and abetted the other Defendants in the unlawful conduct.

123. At all relevant times, Defendants have engaged in a conspiracy, common enterprise,
and common course of conduct, the purpose of which is to engage in the violations of law alleged in
the complaint. This conspiracy, common enterprise, and common course of conduct continue to the
present.

124. Plaintiff first learned of the actions of Defendants, including their failure to disclose
and the fraud committed upon her in November 2009. Any applicable statute of limitations should
run from this date.

TENTH CAUSE OF ACTION
Quiet Title
(As to All Defendants and DOES)
125. Plaintiff reaffirms and re-alleges paragraphs 1 through 124 above as if set forth fully
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herein below.

126. Plaintiff has sent or has caused to be sent notice of her intent to rescind the subject
loan transaction, but only sent those notices to the entities that have been disclosed. Hence, without
this action, neither the rescission nor the reconveyance which Plaintiff is entitled to file gives
Plaintiff full and clear title to the Subject Property.

127. The real party in interest on the lender's side may be the owner of the asset-backed
security issued by the servicing and pooling vendor, the insurer through some claim equitable
interests, or the Federal Government through the United States Department of the Treasury or the
Federal Reserve. The security is a “securitized” bond deriving its value from the underlying
mortgages, of which the subject mortgage is one. Thus Plaintiff is entitled to quiet title against
Defendants, clearing title of the purported subject mortgage encumbrance.

128. Plaintiff is informed and believes and thereon alleges that each of the Defendants
claim an interest in the Subject Property.

129. However, Defendants’ claims are without any right whatsoever, and said Defendants
have no legal or equitable rights, claim, or interest in the Subject Property.

130. Plaintiff therefore seeks a declaration that the title to the Subject Property is vested in
Plaintiff alone and that the Defendants herein, and each of them, be declared to have no estate, right,
title or interest in the Subject Property and that said Defendants, and each of them, be forever
enjoined from asserting any estate, right, title or interest in the Subject Property adverse to the
Plaintiff herein.

131. Plaintiff first learned of the actions of Defendants, including their failure to disclose
and the fraud committed upon her in November 2009. Any applicable statute of limitations should
run from this date.

ELEVENTH
Usury and Fraud

(As to All Defendants and DOES)
132. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 131 above as if set

forth fully herein below.
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133. Plaintiff is informed and believes that the subject loan, notes, and mortgage were

structured so as to create the appearance of a higher value of real property than the actual fair market

value.
134. Defendants disguised the transaction to create the appearance of the lender being a
properly chartered and registered financial institution, authorized to do business and to enter into the

subject transaction, when in fact the real party in interest was not disclosed to Plaintiff, and neither
were the various fees, rebates, refunds, kickbacks, profits and gains of the various parties who
participated in this unlawful scheme.

135. Said real party in interest, i.e. the source of funding for the loan and the person td
whom the note was transmitted or eventually "assigned" was neither a financial institution nor an
entity nor person authorized, chartered or register to do business in the state, nor to act as banking,
lending or other financial institution anywhere else.

136. As such, this fraudulent scheme (which was in actuality a plan to trick Plaintiff into
signing what would become a negotiable security used to sell unregulated securities under fraudulent
and changed terms from the original notes) was in fact a sham to use Plaintiff’s interest in the real
property to collect interest in excess of the legal rate.

137. The transaction of all the loan of money pursuant to a written agreement, and as such,
subject to the rate limitation set forth under state and federal law. The "formula break" a reference
to end these laws was exceeded by a factor in excess of 10 contrary to the applicable law and
contrary to the requirements for disclosure under TILA and HOEPA.

138. Under applicable law Plaintiff is also entitled to demand that a permanent injunction
be entered against the Defendants:

A. Preventing them from taking any action or making any report in furtherance
of collection on this alleged debt which was usurious;
B. Requiring the records custodian of the county in which the alleged mortgage
and other instruments are recorded to remove same from the record;
C. Allowing the filing of said order in the office of the clerk of the property

records where the Subject Property, "loan transaction" and any other documents relating to this
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transaction are located; and
D. Dissolving any lis pendens or notice of pendency relating to the Defendants’

purported claim.

TWELFTH CAUSE OF ACTION
Wrongful Foreclosure
(As to All Defendants and DOES)
139. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 138 above as if set forth

fully herein below.

140. Plaintiff brings this cause of action against all parties who had an apparent hand in the
wrongful acts as set forth and described as to each of them below. Furthermore, their participation
seems to be a joint effort to hold each accountable for the actions of the rest.

141. California Civil Code Section 2924 mandates that a non-judicial trustee’s sale “SHALL
NOT TAKE PLACE” unless it is done on behalf of the beneficiary of a deed of trust securing a note
and certain technical procedures are met.

142.  California Civil Code Section 2924(g) allows the obligee on the note required by Section
2924 to make a “credit bid” at a foreclosure sale, thereby taking title without actually paying any
money whatsoever for the Trustee to convey title to the property.

143. Defendants in this case had a duty to Plaintiff to follow the laws, including the
foreclosure laws.

144. Defendants are not the beneficiaries of the mortgage at the time of the scheduled sale.
Defendants are acting as a Trustee of a REMIC Loan Pool Trust pursuant to a Pooling and Servicing
Agreement (PSA). The PSA under which Defendants purport to be acting is a public record kept by
the Securities and Exchange Commission, whose website EDGAR.com confains the provisions (;f
the PSA.

145.  If the truth is that the Note was separated from the Deed of Trust and transferred to the
loan pool, then Under Civil Code Section 2936, the Right Title and Interest to the Deed of Trust
followed the Note on that date, and any subsequeﬁt purported Assignment is a lie, its declaration a

fraud, and its true legal effect null notwithstanding recordation. Any beneficiary was divested of
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interest upon the transfer of the Note under California Law and lacked power to assign any interest.
Thus any attempt to foreclose on the Subject Property was null and void under California Law and
should be prevented from occurring.

146. Due to Defendants’ actions, Plaintiff has been damaged, both financially and is being
deprived of her residence, which is a unique asset to him. Plaintiff demands damages for these
harms and a permanent injunction against Defendants, to prevent her from being evicted from her
home.

147. Plaintiff first learned of the actions of Defendants, including their failure to disclose and
the fraud committed upon her in November 2009. Any applicable statute of limitations should run
from this date. *

THIRTEENTH CAUSE OF ACTION
Breach of Trust Instrument
As to All Defendants and DOES)

148. Plaintiff reaffirms and re-alleges the above paragraphs 1 through 147 above as if set
forth fully herein below.
149. The Deed of Trust is the document which allows a non-judicial foreclosure to

proceed and gives Power of Sale to the duly appointed Trustee. Per the Deed of Trust, only the
Lender can invoke the foreclosure (See, Deed of Trust, Exhibit “B”, paragraph 22). Per Deed of
Trust parag'raph 24, the Lender may appoint a trustee. The Substitution of Trustee in this case is
void, due to fraud, and was not executed in compliance with California Civil Code§2934(a). The
Substitution of Trustee was invalid also because it was not executed by the Lender, per requirement
of the Deed of Trust. The duly appointed Trustee under the Deed of Trust as of the recording of the
Notice of Default on April 27, 2010 was CALIFORNIA LAND. ETS was never effectively
substituted as trustee. (See, Substitution of Trustee, Exhibit “E”).

150. A non-judicial foreclosure sale under the power-of-sale in a deed of trust or
mortgage, on the other hand, must be conducted in strict compliance with its provisions and
applicable statutory law. A trustee’s powers and rights are limited to those set forth in the deed of

trust and laws applicable thereto.

-28-

Von Brincken v. MortgageClose.com, Inc., et al. SECOND AMENDED COMPLAINT




13

O 0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

D1436-mg Doc 24-9 Filed 01/25/16 Entered 01/25/16 16:11:46  Exhibit H to
Case 2:10-cv-02153-JRNokg Rechyalipent B9 3RiRfdld7/16/11 Page 29 of 31

151. The notice of acceleration and notice to cure given to borrower pursuant to
Section 22 and the notice of acceleration given to borrower pursuant to Section 18 shall be deemed
to satisfy the notice and opportunity to take corrective action provisions of this Section 20.

152. When there is an agreement between the Beneficiary and Trustor, such as the
Condition Precedent expressed in Paragraph 20 of the Deed of Trust, a Foreclosure cannot take
place before the condition is satisfied. If the Beneficiary fails to carry out its obligation, a
subsequent foreclosure is invalid. Defendants have not complied with any expressed provisions of
the Deed of Trust, have speciously trespassed upon the Deed of Trust and Plaintiff’s property, and
the foreclosure and impending sale must be rendered void and rescinded under California Civil Code
§ 3513. Any one may waive the advantage of a law intended solely for her benefit. But a law

established for a public reason cannot be contravened by a private agreement. California Civil Code

§ 3514. One must so use her own rights as not to infringe upon the rights of another. All the acts of

Defendants as described in this Complaint are a breach of the security instrument, the Deed of Trust.
153. Plaintiff first learned of the actions of Defendants, including their failure to disclose

and the fraud committed upon her in November 2009. Any applicable statute of limitations should

run from this date.

WHEREFORE, Plaintiff prays this court to enter judgment against Defendants and each of
them, as follows:

1. For an order compelling said Defendants, and each of them, to transfer or release
legal title and any alleged encumbrances thereon, and possession of the subject property to the
Plaintiff herein;

2. For a declaration and dete@ination that Plaintiff is the rightful holder of title to the
Subject Property and that Defendants herein, and each of them, be declared to have no estate, right,
title or interest in said property;

3. For a judgment forever enjoining said Defendants, and each of them, from claiming
any estate, right, title or interest in the subject property;

4. For a declaration that the foreclosure which was instituted be deemed and declared
illegal and void, and that further proceedings in connection with the foreclosure be enjoined;

5. For attorney’s fees according to statutes;
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6. For actual, compensatory and punitive damages;

7. For costs of the suit herein incurred;

8. For such other further relief as the court may deem just and proper.
Dated: February 16, 2011. Respectfully submitted,

LAW OFFICES OF HOLLY S. BURGESS

By:___/s/ Holly S. Burgess /

HOLLY S. BURGESS
Attorney for Plaintiff, SHELLEY von BRINCKEN
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VERIFICATION

I, SHELLEY von BRINCKEN, declare as follows:

I have read the foregoing Second Amended Complaint: for 1)Violation of Homeowners
Equity Protection Act; 2)Violations of Real Estate Settlement Procedures Act; 3)Violations of Truth
in Lending Act; 4)Violations of Fair Credit Reporting Act; 5)Fraudulent Misrepresentation; 6)
Breach of Fiduciary Duties; 7)Unjust Enrichment; 8)Civil Conspiracy; 9)Civil RICO Violations; 10)
Quiet Title; 11)Usury and Fraud; 12)Wrongful Foreclosure; 13)Breach of Security Instrument.

Except for matters stated on information and belief, the facts stated therein are true on my
own knowledge, and as to those matters stated on information and belief, I believe them to be true.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct and that this verification was executed this _\ L day of el , 2011, at

= -
-

Placer County, California.

SHELLEY von BRINGKEN—"
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Holly S. Burgess (SBN 104757)

LAW OFFICES OF HOLLY S. BURGESS
680 Auburn Folsom Road, Suite 109
Auburn, CA 95603

Telephone: (530) 889-8900

Facsimile: (530) 889-8988

Direct Phone: (530) 392-4641
hollyburgess@lohsb.com

Attorney for Plaintiff
SHELLEY von BRINCKEN

THE UNITED STATES DISTRICT COURT
THE EASTERN DISTRICT OF CALIFORNIA — SACRAMENTO DIVISION

SHELLEY von BRINCKEN, ") CASE NO: 2:10-CV-02153-JAM-KJN
)

Plaintiff, ) EXHIBITS TO SECOND AMENDED

Vs, ) COMPLAINT

)
MORTGAGECLOSE.COM, INC., )
EXECUTIVE TRUSTEE SERVICES, dba ETS )
SERVICES, LLC, GMAC MORTGAGE, INC., )
and DOES 1-20, inclusive, g
Defendants. )
)

EXHIBIT INDEX:

Exhibit A:  Legal Description

Exhibit B: Note dated January 14, 2009 and Deed of Trust recorded January 23, 2009

Exhibit C:  Notice of Assignment, Sale or Transfer of Servicing Rights dated March 1,
2009

Exhibit D:  Borrower’s Qualified Written Request dated March 17, 2010

Exhibit E: GMAC’s First Response to Borrower’s Qualified Written Request dated
March 30, 2010

Exhibit F: Borrower’s Notice of Exercising Right to Cancel “Rescission Letter” dated
April 16,2010

Exhibit G: Substitution of Trustee recorded April 28, 2010

Exhibit H:  Notice of Default recorded April 28,2010
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Exhibit I: GMAC’s Second Response to Borrower’s Qualified Written Request dated
May 4, 2010

Exhibit J: Debt Validation Notice dated May 5, 2010

Exhibit K:  Notice of Trustee’s Sale recorded August 6, 2010

Exhibit L: Lis Pendens filed August 11, 2010

Exhibit M:  Trustee’s Deed Upon Sale recorded September 10, 2010

Exhibit N:  Letter (with copy of Note) to advise borrower that Fannie Mae is current
owner of borrower’s loan and GMAC is the loan servicer

Attached hereto and incorporated herein by this reference are Exhibits A through N of

Plaintiff’s Second Amended Complaint.

Dated: February 16, 2011 LAW OFFICES OF HOLLY S. BURGESS

By: /s/ Holly S. Burgess
HOLLY S. BURGESS
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “A”
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EXHIBIT “A”

GM-242742-C

THE LAND DESCRIBED HEREIN IS SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF
NEVADA, UNINCORPORATED AREA, AND IS DESCRIBED AS FOLLOWS:

LOT 1, AS SHOWN UPON THE FINAL MAP NO. 00-002, "THE WOLF", AS FILED IN THE
OFFICE OF THE RECORDER OF THE COUNTY OF NEVADA ON MAY 6, 2008, IN BOOK 8 OF
SUBDIVISION MAPS, AT PAGE 178.



13-01436-mg Doc 24-9 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit H to
Case 2:10-cv-02153-JANIKSNPep)araiinant 88 87 oidd 62/16/11 Page 5 of 85

Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “B”
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o, D NOTE o e [l

JANUARY 14, 2009 ORANGE CALIFORNIA
o) S Y e / /. Isuw

14738 WOLF ROAD, GRASS VALLEY, CALIFORNIA 95949
[Property Address)

1. BORROWER'S PROMISE TO PAY /

In return for a loan that I have received, I promisc to pay U.5. § 220,000.00 (this amount is
called "Principal"), plus inlerest, to the order of the Lender. The Lender is MORTGAGECLOSE COM,
INC., A NEVADA CORPORATION

1 will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and
who is entitled to recejvc payments under this Note is called the "Note Holder."

2. INTEREST

Interest will be charged on unpaid principal ugtl the full amount of Principal has been paid. 1 will pay interest
2t a yearly rate of 5.625 %.

The interest rate required by this Section 2 is the rate I will pay both before and after any default described in
Section 6(B) of this Note.

3. PAYMENTS

(A) ‘Mme and Place of Payments

[ will pay principal and interest by making a payment every month.

I will sfiake my monthly payment on the 18t day of each month beginning on MARCH 1
2009 I will muke these payments every month until I have paid all of the principal and interest and any olher
charges dcscnbed below that | may owe under this Note. Bsch monthly payment will be applied as of its scheduled
due date and will be applied o interest before Principel. If, on FEBRUARY 1, 2039 , 1 still owe
amounts under this Note, I will pay thosc amounts in full on that date, which is called the "Maturity Date.”

I will make my monthly payments at 1855 WEST KATELLA AVENUE, SUITE 200,

ORANGE, CALIFORNIA 92867 )
or at a different place if required by the Note Holder.
(B) Amount of Monthly Payments
My monthly payment will be in the amount of U.S. § 1,266 .44

4. BORROWER'S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal only
is known as a "Prepayment.” When | make a Prepayment, I will tell the Note Holder in writing that I am doing se.
T may not designate & payment &s a Prepayment if I have not made ell the monthly payments due under the Note.

1 may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder
will use my Prepayments to reducc the amount of Principal that I owe under this Note. However, the Note Holder
may apply my Prepayment to the accrued and unpaid interest on the Prepayment amount, before applying my
Prepayment to reduce the Principal amount of the Note. If | make a partial Prepayment, there will be no changes in
the due date or in the amount of my monthly payment uniess the Note Ilolder agrees in writing to those changes.

5. LOAN CHARGES

If a law, which applies to this 1om and whach sets maximum loan chm-ges, is finally interpreted so that the

interest or other loan charges collected or to be col d in connection with this loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge to the permitted limit;

‘NE HEREBY

MULTISTATE FIXED RATE NOTE-Single FamtIEKl
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and (b) any sums already collected from me which cxcceded permitted limits will be refunded to me. The Note
Holder may choose to make this refund by reducing the Principal | owe under this Note or by meking a direct payment
to me. 1f a refund reduces Principal, the reduction will be trested as a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED

(A) Late Charge for Overdue Payments

If the Note Holder has not received the full amount of any monthly payment by the end of 1tE
calendar days after the date it is due, T will pay a late charge to the Note Holder. The amount of the charge will be

5.000 % of my overdue payment of principal and intcrest. I will pay this late charge promptly but only

oncc on cach latc payment.

(B) . Default

If I do not pay the full amount of each monthly payment on the date it is due, I will be in default.

(C) Notlee of Defanlt

IfI am in defoult, the Note Holder may send me a written natice telling me that if I do not pay the averdue
umount by u certuin date, the Note Holder may require me to pay immediately the full amount of Principal which has
not been paid and all the interest that | owe on that amount. That date must be at least 30 days after the date on which
the notice is mailed to me or delivered by other means.

(D) No Walver By Note Holder

Rven if, at a time when ! am in default, the Note Ilolder does not requirc me to pay immediately in full as
described above, the Note Holder will still have the right to do so if I am in dcfault at a later time.

(E) Payment of Nute Holder's Costs and Expenses

If the Note llolder has required me to pay immediately in full as described above, the Note Holder will have
the right to be paid back by me for all of its costs and expenses in enforcing this Note to the cxtent not prohibited by
applicable law. Those expenses include, for example, reasonable attorneys' fees.

7. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be
given by delivering it or by mailing it by first class mail to me et the Property Address above or at a different address
if I give the Note Holder a noticc of my different address.

Any notice that must be given to the Note Ilolder under this Note will be given by delivering it or by mailing
it by first class mail to the Notc Holder at the address stated in Scction 3(A) above or at a different address if T am
given a notice of that different address.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises
made in this Note, including the promise to paythe full amount owed. Any person who is a guaruntor, surcty or
endorser of this Note is also obligated to do these things. Any person who takes over these obligations, including
the obligations of a guarantor, surety or endorser of this Note, is also obligated to keep all of the promises made in
this Note. The Notc Holder may enforce its rights under this Notc sgainst each person individually or against all of
us together. ‘This means that any one of us may be required to pay all of the emounts owed under this Nate.

9. WAIVERS

1 and any other person wha has obligations under this Note waive the rights of Presentment and Notice of
Dishonor. "Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice
of Dishonor" means the right to require the Note Holder to give notice to other persons that amounts due have not
been paid.

10. UNIFORM SECURED NOTE

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections
given to the Note llolder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument”),
dated the same date as this Note, protects the Note Holder from possible losses which might result if ] do not kesp

MULTISTATE FIXED RATE NOTE-~Single Famlgl : DocMagic €Fouums 800-640-1362
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the promiscs which I make in this Note. That Security Instrument describes how end under what conditions [ may
be required o make immediate payment in full of all amounts 1 owe under this Note. Some of those conditions are

described as follows:

If al] or any part of the Property or any Interest in the Property ia sold or transferred (or if Borrower
is not a nutural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such excrcisc is prohibited by

Applicablc Law.

If Lender exerciscs this option, Lender shall give Rorrower notice of acceleration. Thc notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fuils to pay
these yums prior to the expiration of this period, Lender may invoke any remedics permitted by this

Security Instrument without further notice or demand on Dorrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

= (Seal)
SHELLEY VON BRINCKEN -Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
(Sesl) (Seal)
<Borrower -Borrower
[Sign Original Only]
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Recording Requested By:
MORTGAGECLCSE.COM, INC.

And Afier Recording Return ‘io:
MORTGAGECILCSE.OOM, INC.
1855 WE‘SI‘ KATELLA AVENUE, SUITE 200

92267
Loan Number 219

PECORDING REQUESTED
BY: OLD REPUBLIC TITLE

2ZiZ3D e 89

{Space Atove This Line For Rezorging Sata)

DEED OF TRUST
win: [

DEFINITIONS

Woerds used in multipic sections of this documien: are defined below and other words are defined iz Secuions 3, i1,
13, 18, 20 and 21. Certair rules regarding the usage of words used m ihis document are ajso provided in Section 16

{A) "Security lastrument” means this document, wkich is dated
with all Riders 10 this documen:. . JANUARY 14, 2008

(B) "Borrower”is SHELLEY VON BRIKCKEN, A MARRIED WOMAN AS HER SOLE
AND SEPARATE PROFPERTY

, together

Borrower is the trustor under this Security Instrument.
(C) “Lender” is MORTGAGECLOSE.COM, INC,

Lender is a NEVADZA CORPORATION organized

and cxisting under the laws of NEVADA

Lender's address is 1855 WEST KATELLA AVENUE, SUITE 200, CRANGE,
ZIFORNIA 92867

(D} "Trustee”:s CALIFCRNIA LAND TITLE COMPANY OF NV COUNTY
464 BRUNSWICK RD, GRASS VALLEY, CALIFCRNIA 95945

(E) “MERS" is Mortgage Elccironic Registration Systems, fne. MERS is a separate corporation that is acting

solcly as 2 nominee for Lender and Lender's successors and assigns. MERS Is the beneficiary under this Security

Instrument. MERS is organized and existing under the laws of Delaware. and has an ad¢ress anc telephene number

of P.O. Box 2026, Flint, M| 48501.2G26, tel. (888) 675-MERS.

(F} "™Note™ means the promissory note signed by Borrower ard dated JANURRY 14, 2009

The Notw states that Barrower owes Lender TWC HUNDRED TWENTY THOUSAND ZND 207100
DolieesUS § 225,030.02 1 pius miorest

CALIFORNIA-Single Family—-Fannie Mae/Freddie Mac UNIFORM INSTRUMBW MERS oocuag:cm 800:645-1362
Form 3005 01/01 Page 1 of 1 ww.docmagic.com
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Borrower has promised to pay tus debt in regular Periodic Payments and 1o pay the debt in full not later then
FEBRUARY 1, 2039

(G) "Property” mea=s the property that 15 described beluw :nder the heading "Transfer of Rights 1a the Property.”
(H) "Loan" mcans the debt evidenced by the Note. plus nterest, any prepaymen: charges and fate charges due under
she Note, and ail sums cze under this Security Instrument, plus interest

() "Riders" means al! Riders to tis Securny Instrument that z2re executed by Bor-uwer  The follawing Riders ere
10 be executed by Burrower [check box as applicabie]

3 Adjustable Rate Rider [ Planned Una Development Ruder
] Balloon Rider [J Biweekly Payment Rider

] 1-4 Family Rider O Sccond tlome Rider

[3 Condominium Rider O Orher(s) specify]

(J) T"Applicable Law" mcans all controlling appliceble federal, siate and local statutes, rcgulations ordirances and
administrative rules and orders (that have the effect of 1aw) as well as all applicable final, non-appcalabke judic:al
opimons. '

(K) "Community Association Dues, Fees, and Assessments” mesns all dues, fees, assessments and other charges
that are mposed an Borrower or the Praperty by a condomiricm, associziion. homeowners association or seemilar
organization.

(L) T"Electronic Funds Transfer” mcans any wransfer o funds, other ther a transacuion originated by creck, draft,
or simtlar paper instrument, which 1s imtiated through an eiccironie termenal. telephomie mstrumemt, computer, oz
magneric 1Epe so es o order, instruci, or authorize 2 financwl irstitution o debit or credit an account  Such term
includes, but 15 not lirmuted 1o, paim-of-sale transfers, automaice welier machine trznsactions, transfers initaied by
telephone, wire transters, and automated clearinghousc transfers.

(M) “Escrow Jems™ mcuss those items that arc described in Section 3.

(N) “Miscellancous Proceeds™ mezns any compensation, settiement. award of damages, or proceeds paid by sny
third party (other than insurance procceds pa:d under the coverages deser’bed 10 Section §) for: (i) damage to, or
destruction of, the Property: (ii) condemnation or uvther 1akmg of ail or any part of the Property; (1.} cunveyance in
lieu of condemnation; vr (iv) misrcpresentations of, or em:ssions as to, the value andsor coadition of the Property.
{0) “Mortgage insurance” mcans insurance protecting Lender against the nonpayment of, or defauit on, the Loan.
(P) "Periodic Payment™ means the regulariy scheduled amount due for (i) principal ané interest under the Note,
plus (i1) any amounts under Scetion 3 of this Sccurity Instrument.

(Q) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. §2601 ¢t scq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to ime, or any additional or
successor legislation or regulztion tha: governs the samc subject matter. As uscd in this Security Instrument,
"RESPA" refers 10 2l! requirements and restrictions that are imposed in regard to a "federaliy related mortgage loan”
cven if the Loan docs not qualify as ¢ “federally related mortgage loan” tnder RESPA.

(R) "Successor in Interest of Borrower™ mcans any party that has taken title 10 the Property, whether or not that
party has assumed Borrower’s obligutions under the Note and’or this Security Instrument

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficary of this Security Instrument is MERS (solely as nominze for Lender and Lender's successors and
assigns) and the successors and assigns of MERS. This Secursty Instrument secures to Lender: () the repaymen: of
the Loan, and all renewals, cxiensions anc modificaticns of the Note: znd (1) the performance of Borrower's

CALIFORNIA-Singie Family—Fannia Mae/'Freddie \ac UNIFORM INSTRUMENT - MERS DocMagic €72Tous ecc-649-1362
form 3005 01/01 Page 2 of 14 www. JoCmagic. com
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covenarts and agreements under this Security Instrument and the Note. For this purpose, Borrower irrevocably grants

and conveys to Trustee, in trust, with power of sale, the following described property located in the
COUNTY of NEVADA .

[Type of Recordmg Jurisd ction] [Name of Recording Junsdiaion|

LOT 1, AS SHOWN ON FINAL MAP NO.l0-CQ02 OF THE WOLF, FILZD IN THE

OFFICE OF TEE COUNTY RECORDER, COUNTY OF NEVADA, STATE OF

%Ie..IFORNIA, ON MAY &, 2002, IN B0OK 8 CF SUBDIVISICNS, AT PAGE

A.D.N.: 55-00-124

which currently has the eddress of 14738 WOLF ROAD

[Suved)

GRASS V&L , Cahfornia ©594% {"B-operty Address”)
1Ci ’ 1&g Cagej

TOGETHER WITH all the improvements now or hereafier erected o the property, and all easemems,
appurtenances, and fixtures now or hereafier a part of the property.  All replacements and addinens shall also be
covered by this Security Instrument. Al of the foregoing is referred to in this Sccurity Instrument as the "Property.”
Borrower understunds and agrees that MERS holds only Jegal title to the interests granted by Borrowey in this Security
Instrument, g, if necessary to comply with law or custom, MEKS (as nomince for .ender and Lender’ s successors
and assigns) has the right: o exercise any or all of those interests, including, but not limited 1o, the right to forcclose
and sell the Property: and 1o take any action required of Lencer including. but not limited g, releasing and canceling
this Security Instrument.

BORROWER COVENANTS that Borrower 1s lawfullv seised of the esiate heseby conveyed and has the right
to grart and convey the Property and tha: the Property is unencumbered, except for encumbrances of record
Borrower warrants and w:ll defend genersily the utle 1o the Property against all claims end demands, subject 1o any
enzumbrances of record.

THISSECURITY INSTRUMENT combincs uniform covenants for national ust and non-uniforin covenanss with
limited variations by jurisdiction to constituic a uniform securily instrument covering real property.

UNIFORM COVENANTS. Borrower and Lender covenart and agree as follaws:

1. Payment of Principal, Interest, Escrow ltems, Prepayment Charges. and Late Charges. Borrower shail
pay when due the principal of, and interest on. the debt evidenced by the Note and any prepaymert charges and late
charges due under the Note. Borrower shall alsa pay funds for Escrow ltems pursuant 1o Section 3. Paymems due
under the Note and this Security Insirumemt shall bz made . U S. currency. Howsver, if anv check or cther
instrument rece:ved by Lender as payment under the Nete or this Security Instrument 15 returned to Lender unpaid,
Lender may require that any or 2!l subsequent payments duc under the Note and this Seourdy Instrument be made in
one or more of the following forms, as seiccted by Lender. () cast; (b) money order; (¢) cerified check. bank check,
treasurer’s check or cashier's cheek, provided any such check 1s drawn upon an institution whose deposits are insured
by a federa; agency, instrumenizhty, or eauty; or {d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location desigrated in the Note or at such other
location as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return
any paymenl or partial payment if the payment ur partial payments are insufficient to bring the Loan current. Lender
may accept any payment or partial payment insufficient to bring the Loan current, withcut waiver of any rights
hereurder or prejudice 1o its rights 10 refuse such payment or partial payments in the fucure, but Lender is not

CALIFCRN:A~Single Family—Fanme Mae/Sreddie Mac UN FORY Ns RUMENT - MERS DocMlagic EPXTUS 200-649-1382
Form 3C05 01701 Paga 3 ot www.docmagic.com
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obiigated 0 apply such payments at the time such payments are accepted. [f eack Periodic Paymeni is epphed as of
its scheduled due date, then Lender need no’ pay interest or: unapplied funds. Leacer mey hold such unapplied furds
until Barrower makes payment to bring the Loan current. 1f Borrower doss not do so within a reasonable period of
time, Lender shall either apply such funds or return them 19 Borrower. [f not applicd carlier, such funds will be
applied to 1he outstanding principal balance under the Note immediately prior ¢ foreclosure. No offset or claim
which Barrower rught have now ar in the futise ageinst Lender shalf relieve Borrower from makiny payments due
under the Note and this Sceurtty Instrumert or performing the covenants znd ag-eemen:s secured by thus Security
Instrumen:

2. Application of Payments or Proceeds. Except as ctherwise described in this Section 2, ali pavments
accepled and applied by Lendcer shall be appiied 1n the following order o priarity () interes: due under the Note;
(b) principal due under the Note, (<) amounts due under Section 3. Such paymenis shall 5¢ applied to cach Periodic
Payment in the order in which it became due. Any remaining smounts shall be applied first to Jate charges, second
to any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient
amount to pay any late charge due, the paymem may be upplicé to the delinquent payment and the late charge. IF
morc than onc Periodic Payment (s outstanding, Lender may apply any paymert received from Borrower 1o the
repayment of the Periodic Paymer:s if, and 1o the extent that, eact payment car. be paid ir. fufl. To the extent that
any excess exists after the payment is appiied to the full paymem of one or more Penodic Payments, such excess may
be applied to any late charges due. Volumary prepavmen:s shal. be appliec first 10 any pregaymient charges and then
as described 10 the Note,

Any gpplication of payments, insurance proceeds, or Miscellancous Proceeds o pr.ncips! due under the Note
shall not cxlcnd or postpone the due daze, or change the amount, of the Period:c Payments.

3. Funds for Escrow ftems. Borrower shall pay to Lender on the day Periadic Payments are duc under the
Note, until the Note is paid in full, a sum (the "Funds") to provide fer payment of amounts cue for. (a) taxes and
assessments and cther items which can ettain priority over tais Security lastrument as a lien or encumbrznce on the
Property; (b) leaschold payments or ground rents on the Property, if any; (c) premiumis for any ané all insurance
required by Lender under Section §, and (€) Mortgage Insurarce premiums, if any, or any sums payable by Borrower
to Lender m ieu of the payment of Mortgage insurance premiums in accordance with the provisions of Section 10
These items arc called "Escrow liems.™ At onigination cr at asy time during the term of the Loan, Lender may require
that Community Associzaon Ducs, Fees, anc Assessments, if any, he escrowed by Borrower, and such dues, fees and
assessments shall be ar Escrow Item.  Borrower shali prompily furnush to Lender al! nouces of amounts to be paid
ander tnis Section.  Borrower shall pay Lender the Funds for Escrew Iizems urless Lender waives Borrower's
obligazion 10 pay the Funds for any or ail Escrow liemms.  Lender may waive Borrower's ob.igation ta pay to Lender
Funds for any or all Escrow tiems at any time. Any such waiver may oty be in writing. [n e event of such waivet,
Borrower shall pay direcily, when and where paysblc, the umounts due for any Escrow liems for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish o Lender reccipts evidencing such payment
within such time period as Lender may require. Borrower's obligation to make such payments and to provide receipts
shall for al) purposes be deemcd to be a covenant and agreerent contzined in this Security Instrument, as the phrase
"vovenant and agreement” is used in Section 9. If Borrower 1s obligated 1o pay Escrow ltems directly, pursuant to
a warver, and Borrower fuils to pay the amount dur for an Escrow ltem, Lender may exercise its rights under Secuon
9 and pay such amount and Burrower shail then be obligated under Sectren 9 to repay to Lender any such amount,

f.ender may revoke the waiver as te any or all Eszrow [tems at any ume by a notice given i1z accordance with Section
15 and, upon such revecation. Borrower shall pay ¢ Lender al! Funds, and 'n such amounts, that are then required
under this Sectior 1.

Lender may, a1 zny time, celiect and hoid Fends in an amount (a) suiTicient 1o sermit Lender o apply the Funds
at the time specificd under RESPA, and (b} not 1o exceed the maximum amount a lender can require under RESPA.
Lender shall estmate the 2mount of Funds due on the basis of current data and reasonable estimates of cxpenditures
of future Escrow {tems or atherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, mstrumentality, or
cntity {including Lender, if Lender is an instinution whose deposits are so insured) or in any Federal Home Loan
Back. Lender shall apply the Funds ro pay the Escrow Items no later than the time specificd uncer RESPA  Lender
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shall not charge Borrower for holding and applying the Funds, annually analyzing the escrow account, or verifying
the Escrow liems, unless Lender peys Borrower interest on the Funds and Applicadic Law permits Lender to make
such a charge. Unless an agreement is made in writing or Applicable Lsw requires interest to be paid ox the Funds,
Lender shall not be required to pay Borrower any interest or earrings on the Funds. Borrower and Lender can agree
in writing, however, that imeres: shall be paid on the Funds. Lender shal! give to Borrower, withoul charge, an
annual accounting of the Funds as required by RESPA.

If these is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for
the excess funds in accordance with RESPA. fthere isa shortage of Funds held in escrow, as defined under RESPA,
Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a deficiency of
Funds held in escrow, as defined under RESPA, Lender shall notify Bucrower as required by RESPA, and Borrower
shall pay to Lender the amount necessary to make up the deficiency in accordance with RESPA, but in no more than
12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
any Funds held by Lender.

d. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions atiributable to
the Property which can atain priority over this Security Instrument, leasehold payments or ground rents on the
Property, if eay, and Community Associatior. Dues, Fees, and Assessments, if any. To the extent that these 1tems
are Escrow ltems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unlcss Borrower:
(a) agrees in writing to the payment of the obligation secured by the lien in 2 manner acceptable to l.ender, but only
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against
enfarcement of the lien in, legal proceedings wkich in Lender's opinion operate to prevent the enforcement of the lien
while those procecdings arc pending, but only until such proceedings are concluded; or {¢) secures from the holder
of the lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender
determines that any part of the Property is subject to a licn which can anein priority over this Security Instrument,
Lender may give Borrower a notice identifying the lien. Within 10 days of the date on which that notice is given,
Borrower shall satisfy the licn or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tux verification and/or reporting service
used by Lender in conncction with this Loan.

© s, Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term "extended coverage,” and any other hazards
including, but not limited ta, carthquakes and floods, for which Lender requires insurance. This insurance shall be
maintained in the amounts (including deductible levels) and for the periods that Lender requires. What Lender
requires pursuant 1o the preceding sentences can change during the term of the Loan. The insurance carrier providing
the insurance shall be chosen by Borrower subject to Lender’ s right to disapprove Borrower' s choice, which right shall
not be exercised unrcasonably. Lender may require Borrower 1o pay, in connection with this Loan, either: (a)a onc-
time charge for flood zone determination, certification and tracking services; or (b) a one-time charge for flood zone
determination and certification services and subsequent charges each time remappings or similar changes occur which
reasorably might affect such determination or certification. Borrower shall also be responsible for the payment of
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages described above, Londer may obtain insurance coverage, at
Lender's option and Borrower's expense. Lender is under no obligation te purchase any particular type or amount
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Berrower, Borrower's
cquity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverage so
obrained might significantly exceed the cost of insurance that Borrower couid have obtained. Any amounts disbursed
by Lender under this Scction 5 shali become additional debt of Borrower secured by this Security Instrument, These
amounts shal] bear interest at the Note rate from the date of disbursement and shall be payable, with such interest,
upon notice from Lender to Borrower requesting payment.
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All insurance policics requircd by Lender and renewals of such policies shali be subject to Lender's right to
disapprove such policies, shall include a standard mortgage clause, and shalt name Lender as mortgapec and/or as an
additional loss payee and Borruwer further agrees to generally assign rights to insurance proceeds to the holder of the
Notc up to the amount of the cutstanding lozn balance. Lender shall have the right to hold the policies and renewal
certificates. {f Lender requires, Borrower shall prompily give to Lender o'l receipts of paid premiums and renswal
notices. 1If Borrower obtaing any form of insurance coverage, not otherwise reyuired by Lender, for damage 1o, or
destruction of, the Property. such policy shal. include 2 standard morigage clatse and shall name Lender as mongagee
and/or as an addivonal loss payee and Borrower further agrees to generaily assign nights to :nsurarce proceeds o the
hoider of the Note up to the amount of the cutstanding loan balange

In the evert of loss, Borrower shal! give prompt notice 10 the 1nsurance carrier and Lender  Lender may make
proof of loss if not made promptly by Borrower Unicss Lender an¢ Borrower ¢thcrwise agree in wrining, any
insurance proceeds, whether or not tne underlying insurance was required by Lender, shalt be applied 1o restoration
or repair of the Property, if the restoration or repair 1s cconomically feasible and Lender's security 1s not lessened.
During such repair and restoration period, Lerder shall have the right to hold such insurance procecds untit Lender
has had an opporiunity to inspect such Property to ensure the work has been completed to Lendee's satisfaction,
provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for the repairs and
scstoration in a single paymeni or i1 a scrics of progress payments as the work 1s completed.  Unicss an agreement
is made in wniting or Applicable Luw requires interest to be pard or suck msursnce proceeds. Lender shall noy be
requited 10 pay Borrower any inierest or carnings en such procceds  Fees for pudlic adjusters. or other third parnes.
retained by Borrower shall not be paid out of the insurance proceeds end shail be ih¢ sole obligation of Borrower
If the restoration or repair is not cconomically feasible or Leader' s s2eurity would be lessened, the insurance proceeds
shall be applied 10 the sums securcd by this Sccurity Instrument, whether or not then duc, with the excess, if any, paid
to Borrower. Such msurar.ce prozeeds shzt! be apphicd in the order provided for in Scction 2.

If Borrower abandons the Property, Lender may file, regotiate and settle any available surarce claim and
relatcd maners. 1f Borrower does not respend within 30 days to s notice from Lender thal the insurunce carrier has
offered to scutle & claim, then Lender may negotate and scrtle the claim. The 30-day period will begin when the
notice is given. In cither event, or if Lender acquires the Property under Section 22 or otherwise, Borrower hereby
assigns 10 Londer (a) Borrower's rights to any insurance proceeds in an amount not to exceed the umounis unpaid

- under the Note or this Security Instrument, and {b) anv cther of Borrower's rights (other than the night to acy refund
of unearned premiums paié by Borrower) under all :nsurarce policies covering the Property, inscfar as such rights
are applicable w0 the coverage of the Property. Lender may use the insurance procecds cither te repuir or restore the
Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shal. occupy, establish, and use the Property as Borrower's principal residonce
within 60 days after the exccution of this Securtty Instrument and skall continue ‘0 occupy the Property as Borrower's
principal residence for at least one year after the dae of occupancy. unless Lender otherwise agrees in writing, which
consent shall not be unrcasonably withheld, or uniess extenuating circumstances exist which are beyond Borrower's
comrol.

7. Preservation, Maintenance and Protection of the Property; lnspections. Borrower shall not éestroy,
damrage or impair the Property. allow the Property (o deterinrate or commit waste on the Property. Whether or not
Barrower is residing in the Property, Borrawer shall maintamn the Property in order to prevent the Property from
deteriorating or decreasing in value due to is condivon.  Unless 1 1s determined pursuart o Section: 3 that repair or
restoration s not economicelly feasible, Borrower shall promptly repair the Property if damaged to-avoid further
Geterioration or damage. If insurance or concemnation procceds are paid in connection with damage to, or the taking
of, the Property, Borrower sha:! be responsible for repairing or restoring the Property orly if Lerder has releascd
proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a singic payment or in
a scries of progress payments s the work is completed. {fthe insurance or condemnation proceeds are noi sufficicnt
to repeir or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair
or restoration.

Lender or its agent may make reasonable entries upor: and inspections of the Property. 11 it has reasvnable cause,
Lender may nspect the mterior of the improvemenis on the Property.  Lender sha'l give Barrower notice at the tme
of o prior 10 such an interior inspection specifying such reasonabic cause.
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8. Borrower's Loan Application. Borrower shail be in defaein o, dusing the Lean application process.
Borrower or any persons or enfities acting &t the direction of Borrower 0- with Borrewer's know ledge or consent gave
materrally false, musleading. or maccurate 1nformation or statements to Lender (or failed 1o prov:de Lender with
mazenial informelion) :n connection with the Loan.  Material representations nciude. bul are not limited 1o,
representations censerning orrower's occupancy of the Property as Burrower's principal residence.

3, Protection of Lender's Interest in the Property and Rights Under this Secerity fostrument. ¥ (2)
Borrower fatis 10 perform he covenan:s anc agrecments contained n th.s Sccunity Instrument. (b) there 1s a loga)
proceeding that rmught significantly affect Lender's intercst tn the Property znd’or rights under tus Security Instrument
(such as & procecding :n bankrupicy. probate, for condemnation or forfeiture, for ecnforcement of a lien whick may
arain priority over this Securtly Instrument or 1o enforce laws or regulations}, or (¢) Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protect I.onder' s interest in the
Property and rights under this Security Instrument, including protecting and/or assessing the valuc of the Property,
and securing and/or repairing the Property. Lender's actions con include, but arc not limited 10: (@) paying sny sums
secured by 8 lien which hus priority over this Security Instcument; (b) appearing in court; und (¢) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Sccurity Instrument, including its secured
position in 2 bankruptcy proceeding. Securing the Property includes, but is not linuted 1o, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
other code violations or dangsrous conditions, and have utilities wrned on or off. Although Lender may take action
under this Section 9, Lencer doces not have to do so and 1s not under any duty or cbhigation 10 do so. 1 is agreed that
Lender incurs no hiability for not taking any or all actions authorized under this Section 9,

Any amounts disbursed by Lender under this Section 9 shail become additional debt of Borrower secured by this
Security Instrument.  Thesc amounts shall bear imierest a1 the Note rate from the date of disbarsement and shail be
payable, with such interest, upon nouce from Lender to Borrower requesting payment

If this Security Instrument is on a icasehold, Borrower shall comply with all the provisions of the lease
Borrower shall not surrender the leesehold estaie and interests herein conveyed or 1erminate or cance! tae ground lease.
Borrower shali not, without the cxpress written consent of Lerder, alter or amenc the ground lcase. If Borrower
acquires fes titlc to the Property. the Jeaschoid and the fee title shall not merge untess Lendcr agrees o the merger
in writing.

10. Mortgage Insurance, i Lerder required Morigege [nsuranes s a condiucn of making the Loan, Borrower
shali pay the prem:ums required 10 maintain the Mortgage Insurarce in effect. !f, for any reason, the Mortgage
Insurance coverage required by Lender ccases te be available from the mortgage insurer thut previocus!y provided such
insurance and Borrower was required to make sepurately designated payments toward the premiums for Morigage
Insurance, Borrower shall pay the premiums required to obtain coverage substaniially eguivalent 1o the Mongage
{nsurance previously in effect, at 3 cost substantially equivalent 1o the cost to Borrower ol the Mortgage Insurance
previously in effect, from en alternate mortgage insurer selected by Lender. 1f substantially equivalcnt Mortgage
Insurance coverage is not svailable, Borrower shall continue to pay to Lender the amount of the scparately designaicd
payments that were due when the insurance coverape ceased to be ia effect. Lender will aceept, usc and retain these
payments as a non-rcfundable loss reserve in Jicu of Mortgage Insurance. Such loss reserve shall be non-refundabie,
notwithstanding the fact that the Loan is ultimately paid in full, and f.ender shail not be required to pay Borrower any
interest or carnings on such loss reserve. Lender can no Jonger require Joss reserve payments if Morigage Insurance
coverzge {in the amount and for the period that Lender recuires) provided by an insurer sclected by Lender agaia
becomes available, is obtained, and Lender requires separately designatad paymenis toward the premiums for
Mortgage Insurance. If Lender required Mortgage Insurance as a condinor: of making the Loan and Borrower was
required 10 make separatcly designated payments toward the premums for Morgage Insurance, Borrower shal! pay
the premiums required to maintain Mortgage Insurance in effect, or to provids a non-refuncabie joss reserve. until
Lender's requirement for Morigage Insurance ends in accordance with any wrinen cgreement betweer Borrower ang
Lerder providing for such lermination or until termination 1s required by Applicabic Law  Nothing mn this Sechion
10 2Fects Borrower ' s obligation to pay interes: at the rate provided in the Nete

Meortgege Insurance reimburses Lender (or any cntity that purchases the Note) for certam losses it may incur
if Borrower does not repay the Losn as agreed. Borrower is not 2 party 1o the Morigage insurance,
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Mortgage insurers evaluate their total risk on all such insurance in force from time 1o time, end may enter into
agreements with other parties that share or modify their risk, or reduce losses. These agreements are on terms and
conditions that are satisfactory to the mortgage insurer and the other party (or parties) to *hese agreements. These
agreements may require the mortgage insurer to make payments using any saurce of funds that the mortgage insurer
may have available (which may include funds obtained from Mortgage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other
entity, or any aftiliate of any of the foregoing, may receive (directly or indsrcetly) amounts that derive from (or might
be characterized as) a portion of Borrower's payments for Morgage Insurance, in exchange for sharing or modifying
the mortgage insurer's risk, or reducing losses. If such agreement provides that an affiliatc of Lender takes a share
of the insurer's risk in exchange for a share of the premiums paid to the insurer, the arrangement is often termed
"captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or yny other terms of the Loan. Such agreements will not increase the amount Borrower will owe
for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the Mortgage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include the right
to receive certain disclosures, to request and obtain cancellation of the Morigage Insurance, to have the
Mortgage lnsurance terminated automatically, and/or to receive a refund of any Mortgage Insurance premiums
that were unearned at the time of such cancellation or termination.

11. Assipnment of Miscellancous Proceeds; Forfeiture. All Miscellaneous Proceeds arc hereby assigned to
and shall be paid to Lender. '

if the Property is damaged, such Miscellancous Proceeds shall be appiicd 1o resiozation or repair of the Property,
if the restoration or repair is economically feasible and Lender's security is not lessened. During such repair and
restoration period, Lender shall have the right to hold such Misceliancous Proceeds umtil Lerder has had an
opportunity to inspect such Property ta ensure the work has been completed to Lender's satisfaction, provided that
such inspection shall be undertaken promptly. 1.ender may pay for the repairs and restoration in asingle disbursement
or in a series of progress payments as the work is completed. Unless an agreement is made in writing or Applicable
Law requires interest 20 be paid on such MisceHancous Proceeds, Lender shall ot be required to pay Borrower any
interest or earnings on such Miscellantous Proceeds. If the restoration or repair is not cconomically feasible or
Lender's security would be Jessened, the Miscellancous Proceeds shall be applied o the sums sccured by this Security
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall
be applied in the order provided for in Section 2.

In the event of a to1al taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall be
applied to the sums sccurcd by this Security Instrument, whether or not then due, with <he excess, if any, paid to
Borrower.

In the event of a partial 1zking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial teking, destruction, or loss in valuc is equai 1o ar greater than the amount
of the sums secured by this Security Instrument immediately beflore the partia! taking, destruction, or loss in value,
unless Borrowcer and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced
by the amount of the Miseellaneous Proceeds multiplied by the fcllowing fraction: (a) the tota] amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b) the fair market valuc of the
Propertly immediuately before the partial taking, destruction, or loss in value. Any belance shall be paid to Borrower.

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or oss in value is fess than the amount of the sums
secured immediately before the partial taking, destruction, or Joss in value, unless Borrower and Lender otherwisc
agree in writing, the Miscellaneous Proceeds shall be applicd to the sums secured by this Scourity Instrument whether
or not the sums are then due.

if the Property is abandoned by Borrower, or if, afier notice by l.cnder to Borrower that the Opposing Party (as
defined in the next sentence) offers to make an award 1o settle a claim for damages, Borrower fails to respond to
Lender within 30 days after the date the netice is given, Lender is authorized 10 collect and apply the Miscellaneous
Proceeds cither to restoration or repair of the Property or to the sums sccured by this Security Instrument, whether
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or not then due. "Opposing Party™ means the third panty that owes Borrower Miscellaneous Proceecs or the party
2gains: whem Borrower has & right of acion in repard o Miscellaneous Proceeds.

Borrower shall be in default if any actian or proceeding, whether civil or criminal, is beguen that, in Lender's
Judgment, could result 1n forfenture of the Property or other materiai urpairment of Lender's irterest 1 the Property
or rights under this Sccurity Instrument  Bortower can cure such 2 default and, if acceleration has occurred. reinstate
as provided :n Scctior 19, by causirg the ection or procecding to d¢ dismmssed with a ruling that, 0 Lender's
judgment, precludes forfeiture of the Property or other maicrial imparrment o Lender's interest in the Propenty or
rights under this Security Instrument.  The procceds ol ary award or claim tor damages that are attr;butable to the
impairment of Lender’s interest in the Property are hereby assigned and shall be paid 1o Lender.

All Miscellzneous Procceeds that are not apphied 1o restoration or repair of the Preperty shall be applied in the
order provided for 1o Section 2.

12. Borrower Not Released; Forbearance By Lender Nout a Waiver. Extcnsion of :he time or payment or
modification of amortization of the sums sccurcd by this Security Instrument granted by Lender 1o Borrower or any
Successor in Interest of Borrower shall not operate to release the liability of Borrower or any Successors in Interest
of Barrower. Lender shall not be required t¢ commence proceedings zgainst any Successor . Inicrest of Borrower
or to refuse 1o extend timz for payment or ctherwise modify amortizaton of the sums secured by this Security
Instrument by reason of any demand made by the onginal Borrower or any Successors in [nterest of Borrower. Any
forbearance by Lender in cxercising any right or remedy including, without limnation, Lender's accepance of
payments from third persons, cntities or Successors in Interest of Borrower o5 in amounts less than the amount then
duc, shai! no: be 2 waver of or preciude the exercisc of any right or remecy.

13. Joint and Several Liability; Co-signers; Successors snd Assigns Bound. Borrower covenants and agrees
thut Borrower' s obligations and hability shall bejomt and several. However, ary Borrower who co-signs this Security
Instrument but does not exccute the Note (a "co-signer”): (a) is co-signing this Security Insirument only to mortgage,
grant and cenvey the vo-signer's interest in the Property under the terms of this Security Instrument; (b) s not
personally obligated to pay the sums sscurcd by this Securey Instrument; ard (c) agrees trat fender und any other
Borrower can agree to exterd, modify, forbear or make any accommodetior:s with regard to the terms of this Security
[nstrument or the Notc without the co-signer's consent.

Subject tr the provisions of Scction 18, any Successor in Interest of Borrower who assumes Borrowe:'s
obligations undcer this Security Instrument i writing, and is approved by Lender, shall ubzain al! of Borrower's nights
and benefits under this Sccurity Instrumment  Borrower shall not be releasad from Borrower's obligalions and labibity
under this Security Insirument unless Lender agrees to such release in writing.  The covenants and agrecments of this
Security Instrument shall bind (except as provided in Scclion 20) and benefit the successors and assigns of Lender.

14. Loan Charpes. Lendcr may charge Borrower fees for services pesfarmed in connection with Borrower's
default, for the purpose of protectimg Lender's mnicret in the Property ang rights under :his Sccarity instrument,
including, but not limited o, attorneys’ fecs, property inspection and valsation fees  In regard i any other fees, the
absence of express authority in this Security Jnstrument to charge a specific fee to Borrower shall not be construed
as a prohidition an the cherging of such fee. Lerder may not charge foes that are expressly probibited by this Security
Instrument or by Applicable Law

3 the Loan 15 subject to a faw whick sets maximum joar charges, end that law is finally interpreted 5o that the
interest or other foan charges collected or to be collected in connection with the Loan exceed the permitted limits,
then: (m) eny such loan charge shall be reduced by the amount necessary to reduce the charge to the permitied limit;
and {b) any sums already collacted from Borrower which exceeded permitied fimits will be refunded 10 Barrower.
Lender may choose 1 make this refund by reducing the principa! owed under the Note or by making a direct paymen:
1o Borrower. If a refund reduces principal, the recuction will be treated as a part:al prepayment without any
prepayment charge (whether or not s prepayment charge is provided for under the Noie). Borrower's acecptance of
any such refund made by direct pavmen to Borrower wi.l constitute a waiver of any right of action Borrower might
have arising ous of such avercharge

15, Notices. All notices given by Borrower or Lc'h.er m connection with this Security Jnstrumen must be in
writing. Any notice 10 Borrower in senniection with this Secunty Instrument shz!] be deemed to have been given to
Borrower when mailed by first class mail or when actually delivercd to Borrower's notice address if sent by other
means. Notice 10 sny one Borrower shail constitute notice 1o a!) Borrowers unless Applicable Law expressly requires

CALIFORN: A-Sh\gle Famﬂy-anma Mae/Freddis Mac UNIFORM INSTRUMENT - MERS DocM;gIceP_Wm 800-849-17€2
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otherwise. The notice address shall be the Property Address unless Borrower has designated a substitute notice
address by notice to Lender. Borrower shal! promptly notify Lender of Borrower's change of address. If Lender
specifies a procedure for reperting Borrower's change of address, then Borrower shall only report a change of address
through that specified procedure. There may be only once designated notice address under this Security Instrument
at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's
address statcd hercin unless Lender has designated another address by notice 1o Barrcwer. Any notice in connection
with this Security Insirument shall not be deemed to have been given to Lender until actually recerved by Lender.
If any notice required by this Sccurity Instrument is also required under Applicable Law, the Applicable Law
requirement will satisfy the correspanding requiremen: under this Security Instrument.

16. Governing Law; Severability; Rales of Construction. This Security Instrumen: shall be governed by
federal law and the law of the jurisdiction in which the Property is located. All rights and obligations contained in
this Security [nstrument arc subject 10 any requiremen:s and limitations of Applicable Law. Applicable Law might
explicitly or implicitly allow the parties to agree by contract or it migh: be silent, but such silence shall not be
construed as a prohibition against agreement by contract. In the cvent that any provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, suck conflict shall not affect other provisions of this Security
Instrument or the Notc which can be given effect without the conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and inciude corresponding
ncutcr words or words of the feminine gender; () words in the singular shall mean and include the plural and vice
versa; and (c) the word “may" gives sole discretion without any obligation to take any action.

17. Borrower's Copy., Borrower shall be given one copy of the Notc and of this Security Instrument.

18, Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, “Interest in
the Property” means any legel or beneficial interest in the Property, including, bu: not limited 1o, those beneficial
intcrests transforred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the intent
of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not 2
natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent,
Lender may requirec immediate payment in fuil of all sums secured by this Security Instrument. However, this option
shall not be exercised by Lender if such exercisc is prohibited by Applicable Law.

If Lender excrciscs this option, Lender shal) give Borrower notice of acceleration. The notice shall provide a
period of not Jess than 30 days from the date the notice is given in accordarce with Section 15 within which Borrower
must pay all sums secured by this Security Instrument. [f Borrower fails to pey these sums prior 10 the expiration of
this period, Lender may invoke any remedies permitted by this Sccurity Instrument without further notice or demand
on Borrower. :

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall
have the right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a)
five days before salc of the Property pursuant 1o any power of sale cortained in this Security Instrument; (b) such
other period as Applicable Law might specify for the termination of Borrower's right to reinstate; or (c) entry of a
judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums which
then would be due under this Security Instrument ard the Note as if no acceleration had occurred; (b) cures any default
of any other covenants or agreements; (¢) pays all expenses incurred in enforcing this Security Instrument, including,
but not timited to, reasonable attorneys' fees, property inspectior: and valuation fees, and other fees incurred for the
purpose of protecting Lender’s interest in the Property and rights under this Sccurity Instrument; and (d) takes such
action as Lender may reasonably require to assure that Lender's interest in the Property and rights under this Security
Instrument, and Borrowc:'s obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may reguire that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as sclected by Lender: (a) cash; (b) mency order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency, instrumentality
or entity; or (d) Elcctronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations
secured hercby shall remain fully cffective as if no acceleration had occurred. However, this right to reinstate shall
not apply in the case of acceleration under Section 18.
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20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest :n the Notc
(together with this Security Instrument) can be sold one or more times without prior r.otice to Borrower, A ssle might
result in a change 15 the entity (known as the "Loan Servicer’ ) that collects Periodic Paymemts due under the Note
and th’s Security Insrument and perferms other morigage loan servicing obliganions under the Note, this Security
Instrument, and Applicable Law  Therc also might be one or more changes of the Loan Servicer unrclated to a saie
of :he Note. 15therc i1s 2 change of the Loan Servicer, Borrower will be given written notice of the change which will
state the name and address of the new Loan Servicer, the address to which payments should be made and any other
information RESPA rcquires in connection with a notice of transfer of servicing. 1f the Note is sold and thereafier
the Loan 15 serviced by a Loan Servicer other than the purchaser of the Notc, the mortgege loan servicirg obl:gations
1o Borrower wili remzin with the Loan Service: or be transferred 10 a successer Loan Servicer and are not assumed
by the Note purcheser unless otherw.se provided by the Noze purchascr.

Neither Borrower nor L.ender may commence, jcin, or be joined to any judicial zction (as ¢:ther an individua)
lingant or the member of a class) that arises from the other party’s actions pursuant to this Security Instzument or thiet
alleges that the other party has breached any pravisior. of, or any ¢uly owed by rezson of, this Security Instrument,
until such Borrower or Lender has nonificd the other party (with such notice given in compliznce with the requircments
of Sectior: 15) of such alleged breach and afforded the other party hereto a reasonabic period afier the giving of such
notice 0 ke corrective zction. I Applicable Law provides a ime period which mus: eiapse before ceramn action
can be taken, that time period will be deemed 1o be reasorable for purposes o7 this paragrapk. The notice of
acceleration and opportunity to curc given to Borrower pursusnt to Scction 22 and the notice of acceleration given
to Borrower pursuant to Scction 18 shall be deemed to satisfy the notice and opportunity 1o take corrective action
provisions of this Section 20

21. Hazardous Substances. 'As useé in this Scciion 21 (2} “Ylazardous Substances™ are those subsianses
cehined 2s toxic or hazardaus substances, poiiutants, or wasies by Environmcnial Law and the following subsiances:
gasohne, kerosene, otner fiammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents,
materials containing asbestos or formaldehyde, and rudioactive materials; (b) "Environmenta) Law” means federal
taws and laws of the jurisdiction where the Property is lovated that relatc 1o healtk, safety or environmenta) protecnon;
{c} “Environme=nial Cleanup™ ircludes any response action, remedial zction, or removal gction, as defined in
Environmenta] Law: and {d} an "Environmental Condinon” mezns a sgndition that can ceuse, conmibute to, ©f
otherwise trigger an Envizonmental Clearup.

Borrower shall not cause or permit the preserce, use, disposal, storagc, or release of any Hazardous Substances,
or threaten to release any Hazardoys Substances, on or in the Property. Borrower shail not do, nor allow anyone clse
to do, anything aficcting the Property {a) that is :n violation of any Environmental Law, (b) which creates an
Environmentai Condition, of (¢j which, duc to the preserce. use. or release of a Hazardous Substance, creates a
condifion that adversely affects the value of the Property. The preceding two sentences shall not apply 10 the
presence, use, or starage on the Property of small quantities of Hzzardous Substances that are gercrally recognized
o be appropriate to normul residential uses and to maintenance of the Property (including, but not limited to,
hazardous substances in consumer products).

Borrower shel! promptly give Lender written notice of (a) any mvestigation, claim, demurd, lawsuit or other
actron by any governmen:a! or regulatory agency or private party involving the Property and any Hazerdous Substance
or Environmental Law of which Borrower has actual knowledge, (b) any Environmentai Cendition, including but ot
limited to, any spilling, lcaking, discharge, reiease or itreat of release of any Hazardous Substance, and (¢) any
condition caused by the presence, use or reicase of a Hazardous Subsience which adversely affects the value of the
Property. 1f Borrower Jearns, or is notified by any governmental or reguiatory authority, or any privatc party, that
any removal or other remediation of any §lazardous Substance 2ffecting the Property is necessary, Borrower shall
propily take all nocessary remedial actions in accordance with Environmanwa! Law. Nething herein shall creats any
odligation on Lender for ar Envirenmental Cleanup. .

NON-UNIFORM COVENANTS. Borrowcr end Lender further covenent and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower’s breach of anv covenant or agreement In this Security instrument (but net prior to acceleration under
Section 18 unless Applicable Law provides otherwise). The notice shaull specify: (2) the defanit; (b) the action
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required to cure the default; (c) a date, oot less than 30 days from the date the aotice is given to Borrower, by
which the default must be cured; and (d) that failure o cure the default nn or  before the date specificd in the
notice may result in acceleration of the sums secured by this Security Instrument and sale of the Property. The
notice shall further inform Borrower of the right to reinstate after acceleration and the right to bring a court
action to assert the non-existerce of a default or any ather defense of Borrower to acceleration and sale. If the
default Is nut cured on or before the date specificd in the notice, Lender at its gption may require immediate
payment in full of all sums secured by this Security Instrument without further demand and may invoke the

power of sale and any other remedies permitted by Applicable Law. Lender shall be entified to cullect all
rxpenses intusred in pursuing the remedies provided in this Section 22, including, but not limited to, reasonable
attorneys’ fees and costs of title evidence,

If Lender invokes the power of sale, Lender shall execute or cause ‘I'rustee to execute 8 written notice of
the occarrence of an event of default and of Lender's election to cause the Pruperty to be sold. Trustee shal)
cause this notice to be recorded in each county in which any part of the Property is locsted. Lender or Trustee
shall mail copies of the notice as prescribed by Applicable Law to Borrower and to the other persons prescribed
by Applicable Law. Trustee shall give public notice of sale to the persons and in the manner prescribed by
Applicable Law. After the time required by Applicable Law, Trustce, without demand on Borrower, shall scli
the Property at public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale In one or more parcels and io any order Trustee determinces. Trustee may postpone sale of all or
any parcel of the Property by public announcement at the time and place of any previously scheduled safe.
Leuder or its designee may purchase the Praperty at any sale.

Trustee shall deliver to the purchaser Trustee's deed conveying the Property withaut any covenant or
warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie evidence of the truth
of the statements made therein, Trusiee shall apply the proceeds of the sale in the following order: (a) to all
expenses of the sale, including, but not limited to, ressonable Trustee's and attorneys’ fecs; (b) to ail sums
secured by this Security lustrument; and (c) any excess to the person or persons legally entitled to it.

23. Reconvevance. Upon payment of all sums secured by this Security Instrument, 1.ender shall request Trustee
10 reconvey the Property and shal! surrender this Security Instrumert and all notes evidencing debt secured by tis
Security Instrument to Trustee. Trustee shali reconvey the Property without warrarily 1o the person or persors legally
enutled o it. Lender may cizrge such person or persons a reasonable fee for reconveying the Properry, bat enlv1f
the fee is paid to a third party {such as the Trustee) for services rendered and the chirging of the fec 1s permined under
Applicable Law. Ifthe fee charged does not exceed the fee se: by Applicable Law, the fee is conclusively presumed
10 be reasonuble.

24, Substitute Trustee. Lender, 21:1ts aption, may from time 1o tithe 2ppoin' a successor tustee to any Trustee
appointed heccunder by an instrumcnt enccuted and acknowicdged by Lender and recerded in the office of the
Recorder of the county in which the Property is located. The instrument shall comair the nume of the original
Lender, Trustee and Borrower, the book and page where this Security instrument is recorded and the name and
20dress of the successor trugtee.  Without conveyance of the Property. the successor trustee shall succeed 1o il the
title, powers and duties conferved upon the Trusiee herein and by Applicabic Law. This precsdure for substiution
of trustee shall govern to the exclusion of ull other provisions for substitution

25. Statement of Obllgation Fee. Lender may ccllect a fee not to exceed tne maximur: amouat permitted by
Applicablc Law for furnishing the statement of obligation as provided by Section 2943 of the Civil Code of California.
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Tae uncersigred Borrower requests taal a8 copy of any Notice of Defuu’t and ary Nouce of Sule under this
Sccurity Inswrument be mailed to tae Borrower at the acdress sot forth above. A copy of any Notice of Default ard
any Notice of Salc w1l be sent only to the address contained in tus recorded request 1 the Borrower's adéress
changes, a now request must be recorded.

BY SIGNING BELOW, Borrower accepts anc zprees <o the terms and covenants contained in this Sccurity
Instrument and in eny Rider execuied by Borrower and recorded with .

,/: E = BT {Seal)

e SHELLE T Y -Borrower -Borrower
(Sca)) {Scai}
-Borrower -Borrower
{Seal) (Seal)
-Borrower -Barrower
Witness: Witresy
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[Space Be'ow Thuis LUie “or Azxrowledgmens;

State of Califoriua )
) ss.
County of o‘ QACRrL )

on \— \S‘Oc‘ befOTle', K. ,\. !_!Psxh !>\y )‘ﬁlra g&g )!‘vL-
personally sppearcd _ SHELLEY VON SRINCKEN

L4

who proved 10 me on the basis of satisfaciory evidence io be the personfsy whese name(s) 1s/arc subseribed 1o the
within instrument and acknowledged 1o me that he/she/they executcd the samic in his/lzer/their authorized capacitytics),
and that by us’her/their signature(s) on the instrument the person(s), or the emity uyon behalf of which the persun(s)
acted, executed the instrument.

I certsfy under PENALTY OF PERIURY under the laws of the Statc of California that the fongc-ng paragrephistuc
and cerrect.

WITNESS my hand and official seal.

X. DEAN K q
Commission # 1428882 I~
Notary Pubiic - California NOTARY SIGNATURE

Y. Deon

{'Tvped Name of Notary)

Placor County

NOTARY SEAL
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “C”
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Lean Number:

NOTICE OF ASSIGNMENT, SALE OR
TRANSFER OF SERVICING RIGHTS

Yea are herehy nolitks that e se'\- sy ot‘ O MTLEge !a:m that 1¢, the right o colled paymentc from vou, 18
bewng assgned. suid o transterred fom MORTCAGETLOSEZ . COOM, INCT.
to
cteeive G3/721/G3

The assignment, sale or iransfer of the servicing ol the martgage ivan docs not afiict any wrm or condition of tie
mortgage instruments, other than 1erms directly relaed to the servicing of your loan,

Uxcept m imated c:reumstances. the law requires that «0ur present servicer 3end viuy this notice at leasl S days before
e eifecive date of transfer. of atclosing, Your new servicer muast aiso send vou this nohce no ter than 15 davs anter this
ctfecrive dite or 2t Cioning  In this case. ali necssaars intormation i combincd in this one touce

g~y e

NTET SR 3TCLIEE. TOM., ZHL.
i wnu have any GUCSEANS reiatiny W the mansfer of wricing from vour resent servicer v (718 433-0222
betwesn ®:30  am o and 2000 pomoon vk fellowmzdayy MONWDAY - FRIDAY
Tiusexa 7Y wllirec or I asllest cail number.
foin)
Your now servicer will re
1 he business address for your pew servicer
{7 twlefrec o1 77 colless call icdephone number of vour tew servicer is

1f wiou have any queSHOons 121a0ng to liw ITANSTET o serviemg 1o VOLY new servicer call
at neTw een am.

and pm ar the fallowng Jays:

The dute that your present servicsr will top soceptiang Sasmmenis from seus U35 21703
The dae 1l your Tew serviest will S aclepting payments fTom you S
Serd oll pavmens due on o7 2N2Y AT 251 16 Yous TICW Servicer

You shauad also te aware of the folluwing mivonauon. which 15 ser o 1w more cetadl in Secron 6 of the Real Estne
Settlement Procedures Act (RESPA 22 LL5.C 2605).

During the 6)-day peried followmy the efiictive date of the transfer of the loan servicng. 2 ivun payment receved by yowr
old servicer before its due dawe may not be mreated by 1he new nan servicer bs late, and  lawe fec may not de imposed an you

Section & of RESHFA (12 U.5.C. 20603 gives you corain consumer nghis.  If vou rend g "qualified writ'en veguest”
1 vOur 10an servicer concemning the servieing of youws luan, v0w tervicer must provide you wath a wrinen ackaowludgment
witaim 20 Buginers Days of tacetprof your roquess. A "qualiied wrimer request” s 3 wiitten corresporsiznes, sther thum notice
o0 s paymens coupes o2 other taymemt modiam upphed by 1he servicer. wini uriudes vivr rame and account numbes. 21
your reasons fur the requost. 1Y vou want w send 2 “quabfied writen rtauest” regurding e serviaing of your ivar, it sl
ne sent 1o this address:

Not later than (i Basiness Days after socereing sour request. sour servicer must make offy appropriate comechions
10 yoitr account, and must provide you with 2 wrinen clanfication regarding arry dispute. During this 60-Busmess Day perind,
FOUT servicer may not provide information to a consumer reponing agency concerning any overdue payment related 1o sueh
period or quaiified writen vequest, However, this does nol prevent the servieer from insiating foreclosure if proper grounds
exist under the mortgage doncuments,

A Bustness i)a_v 15 a day on which the offices of the business enlity are open 10 the pubiic for carrying on subsiantiathy
all of ite busingss funcnions.
Sirion & of RESPA slse provides R dnmge, und cosw for indrvadurls oo classes of mdividuair i» cicwmstances

where servicere are shown to have vioded e reguiiements of that Sec‘mn You should see legu! advice if yau delieve yout
righls have Peen vielawd

BORRDWER ACKNOWLEDGMENT
¥ We have road tvis disclosus tonm. and undgretdng its contents. as evidenced by my ‘our joan sipnaturels beiow.

e S N
(\\—“—. P - _'”'"‘\.-C/ -»._.-;::)

o = ey
Borrowsr SHELLEY VON BR-NCKEN — Dae Borrower Datc
Barrewer ' Liats Borroswer Dare
Borrower Date Borrower Dae
NOTICE OF ASSIGNMENT. SALE OR TRANSFER OF SERVICING RIGHTS DocMagic CRTTE $0-840-156%
Reg. X 24 CFR 3590.24 (&) ﬁmu&m

0B/2307
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MORTGAGECLOSE.COWM, INC.
1855 WEST KATELLA AVEXTE, SUITE 203
ORANGE, CALIFORNIA 52867 Loan Number: -32

LOAN SERVICING DISCLOSURE STATEMENT

NOTICE TO FIRST LIEN MORTGAGE LOAN APPLICANTS: T1IE RIGITT TO COLLECT YOUR MORTGAGF LOAN
PAYMENTS MAY BE TRANSFERRED. FEDERAL LAW GIVES YOU CERTAIN RELATED RIGHTS. 1F YOUR
LOAN 1§ MADE, SAVE THIS STATEMENT WITH YOUR LOAN DOCUMENTS. SIGN THE ACKNOWLEDGMENT
AT THL END OF THIS STATEMENT ONLY IF YOU UNDERSTAND 1TS CONTENTS.

2
w0

Because you are applying for z morigage loan covered by the Real Estaic Scutlement Procedures Act {RESPAj
{12 U.8.C. § 2601 et sec.) vou have cerwin rights under tha: Federal Law.

This starement rells yae abou: thase rights. 1t 2lso teils vou what the chances are 1hat the servicing for this loan may be
transferred to a different loan servicer. "Servicing” refers to collecting vour principa;, interes: and escrow accourt pavments,
if any. If your loan servicer changes. there are certain procedures that must be followed. This stalement gencrally expiains
thosc procedures. )

TRANSFER PRACTICES AND REQUIREMENTS

If the servicing of vour lour: is assigned, sold, or transferred to a now strvicer, you mus: be given written notice of that
transier. The present ivan servicer must send you notice in wrizing of the assignment. salc or transter of the servicing not less
than 15 days before the effective date of the transter. The new joan servicer mus: aiso send vou notice within 135 days after
the effective date of the transfer. The present servicer and the new servicer may comhine this information in onc notice, so
iong as the notice is sent to you 15 days before the effective date of transfer. The 15 day peviod is not applicabie if 2 notice
of prospective mansfer is provided to you at settlement.  The law aliows a delay in the time (not more than 30 days afier a
transfer) for servicers to notity you upon the occurrence of cerain husiness emergencies.

Notices must contain certain information. They mus: contain the eifective date of the ransfer of the servicing of vour loan
to the new servicer. and the name. address, anc 10il-ires oz collect-call telephone number of the new servicer, and toll-free or
callect-call 1elephone numbers of 2 person or deparmen: for both your present servicer and your new servicsr 1o answer your
questions about the transfer of servicing. During the 60-day period foilowing the cffective date of the transfer of the toan
servicing, a loan payment received by your old servicer betore its duc datc may not be treated by the new loan servicer as late,
and s late fee may rot be toposed on you.

COMPLAINT RESOLUTION

Section 6 of RESPA (12 U.S.C. § 2005; gives you certain consumer rights, whether or not your loan servicing is
transferred. I you sead a "qualified written reguest” to your servicer, your servicer must provide you with a writien
acknowledgment within 20 Business Days oTreceip: of your reguest. A “qualified wrillen request™ is a writien correspondchee.
other than notice on a paymernt coupor: or other payment medium suppiied by 1he servicer, which includes vour name and
account number. and tke information regarding your request. Not later than 60 Business Davs afler receiving your request,
your servicer must make any appropriate corrections to your account. or mast provide you with a writien clarification regarding
any dispute. During this 60-Business Day pericl, your servicer may not provide information to a consumcer reporting agency
concerning any overéue pavment reiatec to such peried or quatified written reguest.

A Business Day 1s any day in which the offices of the business entity are open % the public [or carrying on substantially
all of its husiness functions.

DAMAGES AND COSTS

Section 6 of RESPA also provides for damages and costs for individuals or ciasses of indiv:dusls in circumstances where
servicers are shown 10 have violated the requirements of that Seetion.

SERVICING TRANSFER ESTIMATED BY LENDER

1. The following is the best estimate of wha: will happen to the servicing of your morgage loan:
We are abie to service vour lvan and presendy intend to de so
XX W do not service mortgage joans and we presently internd to assign. sell, or transfer the servicing of your
mortgage loan. You will be informed about your scyviecr.
2. For all the first lien morigage ivans that we make in the 12-month period after your morgege loan is funded. we

estimate that the percentage of morigage loans for which we wiil transier servicing is between: 76 - 100%
This is orly our best estimate and it is not binding. 1lusiness conditinns ar other circumstances may alfect our fiature
transferring decisions.
3. This is our record of transferring the servicing of the mongage loans we have made i, the past:
YEAR PERCENTAGE OF LOANS TRANSFERRED
2006 10C.50%
2007 102.30%
2008 1C0.00%

Thig information 7] does [ does not include ussignments, saies or tzansfers 1o affiliates or subsidiarics.

MORTGAGECLOSE. COM, INC.

JANTUARY 14, 2008
\.ender's Authorized Representative Dare

LOAN SERVICING UISCLOSURE STATEMENT DocMagic @turne 300-545-1102
02/12:/04 Ppge 1 of 2 www.docmagic. com
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ACKNOWLEDGMENT OF MORTGAGE APPLICANT

'We have resd tus Sisciosure form snd urdsremnd sts conents, a5 evidenced by my our siznarirorss below. T We underseand
tha this acknow Iodpinent o5 a reguered part of the martguge lour appliation

e
o - m—— o -—-*‘“"'/,
Appiicant's Signature Dute Applicant s Signature Dute
SHELLEY VON BRINCXEN
Appheant s Sigratury Dae Appacant's Nighature Daze
Applicant’ s Signature Dawe Agalecant s Signatare Drarc
CLOAN SEBIICHS DISCUGEURE STATEVENT Docagic CFxoay W=a51397
LN Fage 2otz www_doCmagic. tom
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “D”
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RESPA QUALIFIED WRITTEN REQUEST,
COMPLAINT, DISPUTE OF DEBT & VALIDATION OF
DEBT LETTER, TILA REQUEST

‘This letter is a “Qualified Written Request™ in compliance with anc¢ under the Real
Lstate Settlement Procedures act 12 U.S.C Section 2605(c) and
Regulation X at 24 C.I'.R. 3500. and the Gramm Leach Blilev Act.

To: GMAC Mortgage LI.C
3451 Hammond Ave.
Waterloo, Iowa 50704-0780

On behalf of: SHELLEY VON BRINCKEN
Property location: 14738 Wolf Rd., Grass Valley, Ca 95949
Account Number-7759

To whom it may concern,

I am writing to you to complain about the accounting and servicing of this mortgage and of my need for
understanding and clarification of various sale, transfer. funding source, transactions. legal and bencficial
ownership, actions, payments, analyscs, dcbits, credits, reversals, and records related to the servicing of said
loan from its inception to the present date.

I am disputing the validity of the current debt yvou I owe, under the FDCPA. To independently validate this
debt, I need to conduct a complcte cxam, audit, revicw and accounting of said mortgage loan from its inception
until the present date. Upon receipt of this letter, please refrain from reporting any negative credit information
to any credit reporting agencies until you respond to my “requests.”

I hereby demand absolute 1% hand evidence from you of the original uncertified or certified security regarding
account number 759. In the event you do not supply me with the very security it will be a positive
confirmation on your part that you never really created and owned onc. [ also hereby demand that a chain of
transfer from you to wherever the security is now, be promptly sent to me as well. Absent the actual cvidence of
the security I have no choice but to dispute the validity of your lawful ownership, funding, entitlement right,
and the current debt you allege the client owes. By debt 1 am referring to the principal balance vou claim said
client owes; the calculated monthly payment, calculated escrow payment, and any fees claimed to be owed by
you or any trust or entity you may service or subservice for.

1 also request that you conduct your own investigation and audit of the account since its inception to “validate”
the debt you claim said client owes you, is accurate lo the penny. Please do not rely on previous servicers or
originators assurances or indemnity agreements and refuse to conduct a full audit and investigation of this
account.

I understand that potential abuses by you or previous servicers could have deceptively, wrongfully. unlawfully,
and/or illcgally brought (orth some or all of the below listed:
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Increased the amounts of monthlv pavments:
Increased the principal balance allegedly owed:
Increased escrow pavments:
Increased the amounts applied and attributed toward interest on this account;

Decreased the proper amounts applied and attributed toward principal on this account; and/or

Assessed, charged, and/or collected fees. expenses and misc. charges said client is NOT legallv obligated
to pav under this mortgage. note. and/or Deed of Trust.

[ want to insure that T have not been the victim of such predatory practices. To insure this. said cliemt has
authorized a thorough review, examination, accounting and audit of this mortgage by predatory lending experts.
This exam and audit will review said mortgage loan file from the date of its initial contact. appliication and the
origination ol said loan to the present date written above.

Again this is a “Qualitied Written Request™ under the Real Cstate Settlement Procedures Act, codified as Title
12 section 2605 (e)(1)(B) and reg. X section 3500.21(D2 of the United States Code. As well as a request under
Truth In Lending Act [TILA} 15 U.S.C. section 1601, et seq. RESPA provides substantial penaltics and fines
for non-compliance or answers to my questions provided in this letter within sixtv {60] days of its receipt.

In order 10 conduct this examinalion and audit, I need to bave full and immediate disclosure including copies of
all pertincnt information regarding said loan. The documents requested and answers to questions are nceded by
my counse! and the predatory lending experis” retained to insure that this loan:

e Was originated in lawful compliance with all federal and state laws. regulations including. but not limited 1o
Title 62 of the Revised Swanutes. RESPA. TILA. Fair Debt Collection act. HOEPA and other laws:

e That any salc or transfer of this account or monetan instrument. was conducted in accordance with proper
laws and was a lawful salc with complete disclosure to all parties with an intercst:

o That the claimed holder in due course of the monetary instrument/Deed of Trust/asset is bolding such note
in compliance with statutes, State and Federal laws and is entitled to the bencfits of the clients payments:

e That all appropriate. good faith. and reasonable disclosurcs of transfers, sales, Power of Attorney, monetary
instrument ownership, entitlements, full disclosure of actual funding source, terms, costs, commissions,
rebates. kickbacks. fees ete. were and still arc properly disclosed to said client:

e That cach servicer and sub-servicer of this mongzage has serviced said mortgage in accordance with the
terms of said mortgage, promissory nole and’or deed of trust:

e That each servicer and sub-servicer of this mortgage has serviced this mortgage in compliance with local.
state and federal statutes. laws and regulations;

s [hat this mortgage account has properly been credited. debited. adjusted, amontized and charged correctly:
e That interest and principal have been properly calculaled and applicd to this loan:

e That the principal balance has been properly calculated, amortized and accounted for;
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e That no charges. fees or expenses. not obligated by client in uny agreement. Fave been charged or assessed
10 or collected on this account:

In order to validate alleged debt and audit this account. I need copics of all pertinent documents to be provided
and answers. certified. in writing. 10 various servicing questions to be sent to:

Shelley von Brincken
14738 Wolf Road

Grass Valley, CA. [95949]
Phone: (530)-268-8777

For each record kept on computer or in any other electronic file or format. please provide a paper copy of “all™
information in each field or record in each computer system. program or database uscd by you that contains any
information on this account or said client.

As such, please scnd to me. at the address above. copies of the documents requested below as soon as possible.
Please provide me copies of:

1. All data. information. notations. text. figures and information contained in your mortgage servicing and
accounting computer systems including, but not limited to GMACs CPI svstem. any system by GMAC or
any other similar mortgage servicing sofiware used by you. any servicers. or sub-servicer of this mortgage
account from the inception of said loan to the current date.

o)

Any and all *Pool Agreement(s)” including this account

3. All descriptions and legends of all Codes used in your mortgage servicing and accounting system so that the
examiners, auditors and experts retained to audit and review said morigage account may properly conduct
their work.

4. All purchasc and sale of mortgage agrecements. sale or transfer ol servicing rights or other similar agreement
related to any assignment. purchase or sale of this mortgage loan or servicing rights by vou, any broker,
affiliate company. parcnt company. servicers, bank, government sponsored enterprise. sub-servicers,
mortgage broker, mortgage banker or any holder of any right related to this mortgage, promissory note and
deed of trust from the inception of said loan to the present date.

f..' i

All prospectus’ related to the sale or ransfer of this note. deed of trust. mortgage and servicing rights or
other similar agreement related to any assignment. purchasc or sale of this mortgage loan or scrvicing rights
by you, any broker, affiliate company, parent company. servicers, bank. government sponsored enterprise.
sub-servicers. mortgage broker, morigage banker or any holder of any right related to this mortgage,
promissory note and deed of trust from the inception of said loan to the present date.

6. All assignmems. translers. alonges, or other document evidencing a transfer. sale or assignment of this
mortgage, deed of trust, promissory note or other document that secures payment by said client to their
obligation in this account from the inception of said loan to the present date.

7. All deeds in lieu, modifications to this mortgage, promissory note or deed of trust from the inception of said

loan io the present date,
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8. The front and back of cach and every canceied check. money order. draft. debit or credit notice issued to any
servicer of this account for pavment of any monthly payment. other payment. escrow charge. fee or expense
on s account.

9. All escrow analyses conducied on this account from the inception of said ioan unul up to present date:

10. The front and back of each and every canceled check. draft or debit notice issued for payment of closing
costs. fees and expenses listed on clients disclosure statcment including. but not limited 1o. appraisal fees.
inspection fecs. title searches. title insurance fees. credit life insurance premiums. haczard insurance

premiumes. conumissions. attorney {fees. points. ete.

11. Front and back copies of all payment receipts. checks. money orders. drafts. automatic debits and written
evidence of payments made by said client or by others on this account.

12. All letters. statements and documents sent to client by your company:

13. All letters. statemcents and documents sent to client by agents, attornevs or representatives of vour company:

14. All letters. statements and documents sent o client by previous servicers. sab-scrvicers or others in your
loan {ile or in your control ur posscssion or in the comtrol or possession cf any aftiiiate. parent company.

agent. suh-servicer, servicer. attorney or other representative of your company.

15. All letters, statements and documents contained in said loan file or imaged by you, any servicer or sub-
servicers of this mortgage from the inception of said loan to present datc.

16. All electronic transfers, assignments. sales of this note. mortgage. deed of trust or other security instrument,

17. All copies of property inspection reports. appraisals. BPOs and reports done o2 said property.

18. All invoices for cach charge such as inspection fees, BPOs. appraisal fees. zttorney fees. insurance, taxes,
assessments or any expense which has been charged to this mortgage account from the inception of said
loan to the present date.

19. All checks used to pay invoices for each charged such as inspection fees. BPOs, appraisal fees, attorney
fees. insurance. taxes. assessments or any expensc which has been charged to this mortgage account from

the inception of said loan to the present date,

20. All agreemcents. contracts and understandings with vendours that have been paid for any charge on this
account from the inception of said loan to the present date.

21. All loan servicing records, payment payoffs, payoff calculations, ARM audits. intcrest rate adjustments.
payment records, transaction histories, loan histories. accounting records, ledgers, and documents that relate
to the accounting of this loan from the inception of said loan until present date?

232. All loan servicing “transaction” records. ledgers. registers and similar items detailing how this loan has been
serviced from the from the inception of said loan until present date?

Further. in order to conduct the audit and review of this account. and to determine all proper amounts due. we
need the following answers to questions concerning the servicing and accounting of this mortgage account from
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its inception to the present date.  Accordingly, plezse provide me. certitied. i1 writing. the answers to the
questions listed below.

b

tD

L22
—

1}

4)

D

3)

4)

LOAN ACCOUNTING & SERVICING SYSTEMS

Please idemify for me each loan accounting and servicing svstem used by vou and any sub-scrvicer or
previous servicer from the inception of said loan to the present date?

For cach loan accounting and servicing sy stem identitied by vou and any sub-servicer or previous servicer
trom the inception of said loan to the present date. please provide the name and address of the company or
party that designed and sold the system?

For each loan accounting and scrvicing s¥stem used by vou and any sub-servicer or previous servicer from
the inception of said loan to the present date. please provide the compicte transaction code list for each
system.

DEBITS & CREDITS

In a spreadsheet form or in letter form in a columnar format, please detail for me cach and every credit on
this account and the datc such credit was posted to my account as well as the datc any credit was received.

In a spreadsheet form or in letter form in a columnar format. picase detail for me each and every debit on
this account and the date such credit was posted te this account as well as the daie any debit was received.

For each debit or credit listed, picase provide the definition lor each corresponding transaction code you
utilize?

For each transaction code. please provide me with the master transaction code list used by vou or previous
SETVICETS.

MORTGAGE & ASSIGNMENTS
Has cach sale. transfer or assignment of this mortgage or promissory note or any other instrument executed
by said client to secure alleged debt been recorded in the couniy property records in the county and state in
which this property is located from the inception of said Joan to the present date? Yes or No?
If no, why?
Have any sales, transfers or assignments of this mortgage or promissory note or any other instrument
cxecuted to secure alleged debt been recorded in any electronic fashion such as MERS or other internal or
external system from the inception of said loan to the present date? Yes or No?
If ves, please detail for us the names of cach seller. purchaser. assignor, assignee or any holder in duc course

to any right or obligation of any note. mortgage, deed. or security instrument executed sccuring the
obligation on this account that was not recorded in the county records whers this property is located.
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ATTORNEY FFFS

1) For purposes ol the questions below dealing with attorney fees. please consider the terms “atiorney tees™
and “icgal fees™ to be onc in the same.

2) Have attorney fees ever been assessed to this account from the inception of said Joun to the present dae?

3) If yes, please detail each separate assessment ol attorney fees to this account from the inception of said loan
to the present date and the date of such assessment to this account?

4) Have attorney {ees ever been charged to this sccount from the inception of said loan to the present date?

If yes. please detail each separate charge of attorney foes to this account from the inception of said loan 1o
the present date and the date of such charge to this account?

‘A
oo

6) Have attormey foes ever been collected from this account from the inception of said loan to the present date?

7y If yes, plcase detail each separate collection of attorney fees trom this account from the inception of said
loan to the present date and the date of such collection from this account?

8) Please provide lor me the name and address of each attomey or law tirm that has been paid any f(ees or
expenscs related to this account [rom the inception of said loan to the present datc?

9) Please identify for me in writing the provision. paragraph. section or sentence of any note. mortgage. deed
of trust or any agreement the client signed, or authorized the assessment or collection of atiorney fees?

10) Pleasc detail and list for me in writing cach separate attorncy fee assessed to this account and for which
corresponding pavment period or month such late fec was assessed from the incepion of said loan to
present date,

11) Please detail and list for me in writing cach separate attorncy fee collected from this account and for which
corresponding payment period or month such late fee was collected from the inveption of said loan 1o
present date.

12) Please dctail and list for me in writing any adjustments in attorncy fees assessed and on what date such
adjustment was made and the reasons for such adjustment.

131 Please detail and list for mc in writing any adjustments in attomey fees collected and on what date such
adiustument were made and the reasons for such adjustment.

14} Has interest been charged on any attorney fee assessed or charged to this account? Yes or No?

15)Ts interest allowed to be assessed or charged on attorney fees charged or assessed to this account? Yes or
No?

16) How much in tolal attorney fees have been asscssed to this account from the inception of said loan until
present date? $ o
17) How much in total attomey fees have been collected on this account from the inception of said loan until
present date? $
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SUSPENSETNAPPLIED ACCOUNTS

For purposes of this section. please treat the term “suspense account™ and “unapplicd account™ as one in the
same.

I'tas there been any suspense or unapplied account transactions on this account from the inception of said
Joan until prescnt date?

If yes. why? If no. please skip the questions in this section dealing with suspensc and unapplied accounts.
In a spreadsheet or in letterform in a columnar format. please detail for me cuch and every ransaction. both
debits and credits that has occurred on this account from the inception of said loan until present date”

LATLE FEES

For purposes ol my questions below dealing with late fees. please consider the terms “late foes™ und ~late
charges™ to be one in the same.

Have you reported the collection of late fees on this account as interest in anv statement to client or to the
IRS? Yes or No?

Has any previous servicer or sub-servicer of this mortgage reported the collection of late tees on this
account as interest in anv statement to client or 1o the IRS? Yes or No?

Do you consider the payment of late fees as liquidated damages to vou for no' receiving clicnts' pavment on
ume? Yes or No?

Are late fees considered interest? Yes or No?

Plcase detail for me in writing what expenses and damages vou incurred for any payment client may have
made that was late.

Were any of thesc expenses or damages charged or assessed to this account in any other way? Yes or No?
If yes. pleasc describe what expenses or charges were charged or assessed to this account?

Please describe for me in writing what expenses you or others undertook due to any pavment client made
which was late?

10} Please identify for me in writing the provision, paragraph, section or scntence ol any note. mortgage. deed

of trust or any agreement clicnt signed or authorized the assessment or collection of late fees?

1) Please detail and list for me in writing cach separate late fee assessed to this account and for which

comresponding payment period or month such late fee was assessed from the inception of said loan to
present date.
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12) Please detail and list for me in writing each scparatc late fee collected from this account and for which
corresponding payment period or month such late fee was collected from the inception of said loan to
present date.

13) Pleasc dctail and list for me in writing any adjustments in latc fces asscsscd and on what date such
adjustment was made and the reasons for such adjustment.

14) Has interest been charged on any late fee asscsscd or charged to this account? Yes or No?

15) Is interest allowed to be assessed or charged on late fees charged or assessed (o this account? Yes or No?

16) llave any late charges been asscsscd to this account? Yes or No?

17)If yes, how much in total late charges have been assessed to this account from thc mCLptlon of said loan
until present date? §

18) Please provide me with the exact months or payment dates you or other previous servicers of this account
claim the client has been late with a payment from the inception of said loan to thc present date.

19) Have late charges been collected on this account from the inception of said loan until present date? Yes or
No?

20) It yes, how much in total late charges have been collected on this account from the inception of said loan
until presentdate? $

PROPERTY INSPECTIONS

1) For purposes of this section “property inspection™ and “inspection [ee” refer to any inspection of this
property by any source and any related fee or cxpense charged for such inspection.

2) Have any property inspections been conducted on this property from the inception of said loan until the
present datc?

3) If your answer is no, you can skip the rest of these questions in this section concerning property inspections?

4) 1f yes, pleasc tell me the date of each property inspection conducted on this property that is the securcd
interest for this mortgage, deed or note?

5) Plcase tell me the price charged for each property inspection?
6) Please tcll me the date of each property inspection?

7) Please tell me the name and address of each company and person who conducted each property inspection
on this property?

8) Please tell me why property inspections were conducted on this property?
9) Please tell me how property inspections are beneficial to the client.
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10Y Please tell me how property inspections are protective of this property.

11) Please explain to me your pelicy on property inspections.

123 Do vou consider the payment ot inspection fees as a cost of collection? Yes or Nav
13)1f ves, why?

14) Do you use property inspections to collect debts? Yes or No?

13) 11ave you uscd any portion of the property inspection process on this property ta colleet a debt or inform the
client of a debi. payment or obligation he’she owes?

16} If ves. please answer when and why?

171 Please identify for me in writing the provision, paragraph, section or sentenee of any note. mongage. deed
of trust or any agreement signed or authorized the assessment or collection of propernty inspection fees?

18) Have vou labeled in any record or docuument sent to client a property inspection as a misc. advance? Yes or
No?

19) It yes. why?

20) Have vou labeled in any record or document sent 1o client a property inspection as a legal fee or attomey
fee? Yes or No?

2D if yes, why?

22y Please detail and list for me in writing each separate inspection fce assessed to this account and for which
corresponding payment period or month such fce was assessed from the inception of said loan to present
date.

23) Please detail and list for me in writing each separate inspection fee collected from this account and for
which corresponding payment period or month such fec was collected from the inception of said loan to
present date. '

24) Please detail and list for me in writing any adjustments in inspection fees assessed and on what date such
adjustment was madc and the reasons for such adjustment.

25) Pleasc detail and list for me in writing any adjustments in inspection fees collected and on what date such
adjustment was made and the reasons for such adjustment. '

26) Has interest been charged on any inspection fees assessed or charged to this account? Yes or No?
27)If yes, when and how much was charged?
28)Is interest allowed to be assessed or charged on inspection fees charged or assessed to this account? Yes or

No?
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29) How much in 1otal inspection fees have been assessed to this account from the inception of said loan until
present date? $ -

30) IHow much in total inspection fees have been collected on this account {rom the inception ol said loan until
present date? §

BPO FEES

1} Have any BPOs [Broker™s Price Opinions| been conducted on this property”?

2) If ves. please tell me the datc of each BPO conducted on this property that is the secured interest for the
clients mortgage. deed or note?

3} Please tell me the price of each BPO?

4) Please tell me who conducted cach BPO?

5) Pleasc tell me why BPOs were conducted on this property

6) Please teli me how BPOs arc beneficial to the client.

71 Please tell me how BPOs arc protective of this property.

8) Pleuse explain to me your policy on BPOs.

9) Have anv BPO [ees been assessed to this account? Yes or No?

1) If ves. how much in total BPO {ees have been assessed to this account? §
11) Have any BPO fecs been charged to this account? Yes or No?

12) If ves, how much in total BPO fees have been charged to this account? §_

3) Please tell me specifically what clause, paragraph and sentence in said note. mortgage or deed of trust or any
agrecment client has executed allows vou 10 assess. charge or collect a BPO fee from client.

SERVICING RELATED QUESTIONS

For cach of the tollowing questions listed below. please provide me with a deailed explanation in writing that
answers each question:

In addition, 1 need the following answers to questions concerning the servicing of this mortgage account from
its inception to the present date. Accordingly, can you please provide me, certified. in writing, the answers 10
the questions listed below:

1) Did the originator of this loan have any financing agreements or contracts with your company?
Page 10 of 13
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2y Did the originator of this loan have a warehouse loan agreement or contract with vour compam”’

3) Did the originator of this loan receive any compensation. fee, comumnission. pavment. rebate or other
financial consideration from your company or any affiliate of your company for handling. processing.
originating or admimistering this loan? If ves. please describe and itemize cach and every form off
compensation. fee. commission. payment, rebate or other [inancial consideration paid to the originator of
this loan by your company or any affiliate.

4) Please identify for me where the originals of the entire loan file are currently located and how they arc being
stored. kept and protected?

S} Where 1s the “original™ promissory note, or mortgage signed by the client located? Pleasc describe its
physical location and anyone holding this note as a custodian or trustee if applicable.

6) Where is the ~original™ deed of trust signed by the client located? Piease describe its phvsical location and
anyone holding this note as a custodian or trustee il applicable.

7) Since the inception of this loan, has there been any assignment of client’s promissory note or morngage o
any other party? If the answer is yes, would you kindly identifv the names and addresses of each and cvery
individual, party, bank. trust or cntity that has received such assignment?

%) Since the inception of this loan. has there been any assignment of this deed of trust to any other party? I
the answer is ves. would vou Kindly identify the names and addresscs of each and every individual, party,
bank. trust or entity that has received such assignment?

9) Since the inception of this loan, has there been any sale or assignment of servicing rights to this mortgage
loan to any other party? [f the answer is ves. would vou kindly identify the names and addresses of each
and every individual, party. bank. trust or entity that has received such assignment or sale?

10) Since the inception of this loan. has any sub-servicer serviced any portion of this mortgage loan? II the
answer is yes, would you kindly identify the names and addresses of each and cvery individual. party. bank,
trust or entity that has sub-serviced this mortgage loan.

11)[1as this mortgage loan been made a part of any mortgage pool since the inception of said loan? If yes.
please identify for us each and every loan mongage pool that this mortgage has been a part of from the
inception of said loan to the present date.

i21Has each and every assignment of this mortgage or promissery note been recorded in the county land
records where the property associated with this mortgage loan is located?

13) Has there been any “clectronic™ assignment of this mortgage with MERS or any other computer mortgage
registry service or computer program? If ves, please identify thc name and address of each and cvery
individual.

14) Have therc been any “investors™ who have participated in any mortgage backed security. collateral
mortgage obligation or other mortgage security instrurnent that this mortgage loan has ever been a part of
from the inception of this morigage to the present date? If ves. please identify the name and address of each
and every individual. entity, organization or

Page 11 0f13
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15)Please identify for me the parties and their addresses to all sales contracts, scrvicing agreements,
assignments, alonges, translers. indemnification agreements, recourse agreements and any agreement related
to said loan from its inception to the current date written above.

16) Please provide me with copies of all sales contracts, servicing agreements, assignments, alonges. transfers,
indemnification agreements, recourse agreements and any agreement related to this loan from its inception
to the current date written above,

Documents:

Provide validity and proof of debt and the name of the original creditor,

Provide the loan salc and/or Servicing Agreement for this transaction.

Provide the underwriting guidelines used to determine loan program affordability. -
Provide all signed closing and disclosurc documents in your posscssion including the residential loan
applications signed by the borrower(s) for this transaction.

Provide the final HUD-1 Settlement Statement.

Provide a signed and executes copy of the mortgage and note.

Provide the completed appraisal uscd for this transaction.

Provide a copy of Borrowers” credit report or certification of credit report date.

9. Provide proof of mailing for all disclosures on this transaction.

10.Provide the Lender closing instructions to the settlement agent.

1 1.Provide the income documentation used for this transaction.

12.Provide a breakdown of all payments received to date from lender since the inception of this mortgage
loan, detaining amounts applied to principal and/or intercst.

13.Provide an accounting detailing all late fees. Negative amortization and ary/all costs associated with this
transaction.

14.Provide a copy of the Broker/Lendecr Agreement for this transaction.

15.Provide a complete detailed breakdown regarding escrows.

16.Provide a copy of all disbursements (to include all 3" party invoices) at settlement.

17.Provide a copy of Lenders Private Mortgage Insurance policy. if used for this transaction.

B

.

® = v
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DECEPTIVE LENDING PRACTICES STATED HEREIN- violations of the TRUTH IN LENDING ACT-
THE REAL ESTATE SETTLEMENT PROCEDURES ACT- FDIC- UNFAIR or DECEPTIVE TRADE
PRACTICLS FDIC 153 U.S.C. 45 Ay (FTC Act Section 5)

Complainant SHELLEY VON BRINCKEN entered into a mortgage transaction with GMAC MORTGAGE
[.1.C. on or about January 14, 2009 and said client’s current mortgagee is GMAC MORTGAGE LLC.

The borrower has authorized our group to file complaints with the appropriate regulatory groups including. but
not limited to. the office of Thrift Supervision. Federal Trade Commission (Fi1C). Federal Reserve Board.
Office of Consumer and Regulatory Affairs, Office of the Comptroller of the Currency. Office of Thrift
Supervision and State Banking Department(s). {CA) California Department of Financial Institutions. California
Dept. Of Justice-Office of the Attorney General and California Office of Administrative law. Dept. of Financial
Institutions. The borrowers werc advised to allow the lenders the established time by RESPA 1o review and
investigate thc facts contained herein and any reasonable time (requested) as necessary prior t filing
complaints regarding the Deceptive Lending Practices. Predatory Loan Practices stated herein to the regulatory
agencies listed within this Qualified Written Request. The borrowers were also advised to continue making
monthly loan payments during this process.

Please provide us with the documents we have requested and a detailed answer to each of our questions within
the required lawful time frame. Upon receipt of the documents and answers, an exam and audit will be
conducted that may lead to a further document request and answers to questions under an additional QWR
letter.

Copies of this Qualified Written Request, Validation of Debt, request for accounting and legal records. Dispute

of Debt letter is being sent 1o HUD. all relevant state and federal regulators; local predatory lending task forces:
other consumer advocates; my congressman and vartous class action law firms and lawyers referred to us.

laws and of our rights under them.

Please note we

e » =z - ‘ 7-1\0°
- : R ———
Shelley von Brincken
cc; Office of Thrift Supervision ¢¢; California Dept. of Financial Institutions
1700 “G” Street 45 Fremont Street Suite#1700
Washington D.C. 20552 San Francisco. Ca. 94105-2219
¢¢; Federal Trade Commission ¢¢; California Artorney General
Consumer Response Center At Edmund G. Brown jr.
600 Pennsylvania Ave. NW P. O. Box 944255
Washington, D.C. 20330 Sacramento, Ca 942442550,

¢¢; Dept, of Consumer & Regulatory Affairs
941 North Capitol Street NE
Washington, D.C. 20002

ce; Office of the Comptroller of the Currency
1301 McKinney Street Suite#3450
Houston, TX. 77010-9050

Page 13 of 13
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “E”
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GMAC Mortgage

March 30, 2010

Shelley Yon Brincken
14738 Wolf Road
Grass Valley CA 95949

RE: Account Number -7759
Property Address 14738 Wolf Road
Grass Valley CA 95949

Dear Shelley Von Brincken:

Please be advised that this letter scrves as our response to your Qualified Written Request
(“QWR”) for information regarding the above-referenced GMAC Mortgage account
dated March 17, 2010 and received in our office on March 22, 2010. In your
correspondence, you request detailed mformation and documentation regarding nearly
every aspect of the mortgage loan transaction, beginning with its origination.

In response to your inquiry, GMAC Mortgage has enclosed a copy of the account’s
payment history as required by the Real Estate Settlement Procedures Act (“RESPA”).

Because your letler appears to be questioning nearly every aspect of the loan transaction,
it is difficult for GMAC Mortgage to identify any specific concern(s) you have regarding
the servicing of the account. Nevertheless, in an effort to be responsive to your request,
copies of pertinent documentation GMAC Mortgage has in its records arc enclosed.

o Note
e Deed of Trust/Mortgage
HUD-I Settlement Statement

The current Master Servicer is: Fannie Mae. The Loan is currently owned by: Fannie
Mae, 3900 Wisconsin Avenue NW, Washington, DC 20016-2892, phone number 1-800-
732-6643. However, the Loan is currently being subserviced by GMAC Mortgage, LLC
and all legal inquiries should be directed to the subscrvicer.

www.gimacmortgage.com
3451 Hammond Ave
Waterloo, IA 50702
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GMAC Mortgage

March 30, 2010
Account Number -77 59
"~ Pagc 2

If after reviewing this information, you have any specific questions or concerns regarding
the mortgage loan servicing of this account, please contact Customer Care at 1-800-766-~
4622 between the hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am
to 1:00 pm CT on Saturday.

If you have any other questions, please contact Customer Care at 1-800-766-4622
between the hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am to
1:00 pm CT on Saturday.

Customer Care
Loan Servicing

DV

www.gmacmortgage.com
3451 Hammeond Ave
Waterlog, 1A 50702
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “F”
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From: Date: April 16,2010
SHELLEY VON BRINCKEN

14738 WOLF ROAD

GRASS VALLEY, CA 95949

To/Respondents:
MORTGAGECLOSE.COM, INC.

1855 WEST KATELLA AVE, SUITE 200
ORANGE, CA 92867

GMAC MORTGAGE, LLC
~ 3451 HAMMOND AVE
Waterllo, Ia 50704

CALIFORNIA LAND TITLE COMPANY OF NEVADA COUNTY
464 BRUNSWICK RD.
GRASS YALLEY, CA 95945

MERS (Mortgage Electronic Registration Systems Inc.)
P.Q. BOX 2026
FLINT, MI 48501-2026

Re: Original Loan No. .1219 APN: 55-00-34
Commonly Known Address: 14738 WOLF ROAD, GRASS VALLEY, CA 95949
Deed of Trust Record No: 2009000123100 Recorded Date: JANUARY 23, 2009

Notice of Right to Cancel
Notice o Agent is Notice to Principal
Netice to Principal is Notice to Agent

Parties: SHELLEY VON BRINCKEN (Alleged Borrower(s) hereinafier Borrower(s)) — and,
MORTGAGECLOSE.COM, INC/ GAMC MORTGAGE, LLC/ CALIFORNIA LAND TITLE
COMPANY-OF NEVADA COUNTY (Alleged Lenders) hercinafter Lender(s)

Attention: All above named Respondents.

This cammunication will serve as my Notice of Right to Cancel dated MONTH DAY, 2010. TILA (Tru

in Lending Act, 15 USC §1601 et seq; 12 CFR Part 226) allows fhree (3) years to review D:sclosure
Documents. The referenced “Three Day Right-to Canogl’ must have a trigger to begin, That trigger, is
when the Lender has provided the Borrower with ALL of the required Disclosures under TILA, and that the
same are true, complete, accurate, and timely provided.-

Being as the entire purported loan/mortgage process and Deed of Trust referenced hersin and throughout,
was obtained by ‘wrongful acts of fraud, fraudulent inducement, concealment; and fraudulent
misrepresentation, the borrawer has other recourse,. right, and cause of -action under numerous state and
federal siawstes. Acts of fraud taint/void everything it touches as the US Supreme. Cour, has degclared:
“There is no question of the geneml doctrine that ﬁ'aud vitigtes the most solemn cantracts, documents,
and even judgments” (United States v. Thr 98 U.S. 61) in further support of the
aforementioned wropgful acts, you will please find thq attached ‘Affidavits of SHELLEY VON
BRINCKEN’ referenced as Attachment/Exhibit — B; and, the attached Addendum - C. all of which are
made a part hereto, and incorporated herein in thexr ennrety, the same of which contain maportant matters

Notice of Right to. Cancel Pagelof3
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of record that have thus far remained unanswered. unrebutted, and uncontroverted by all Respondents listed

above.

To. this date, Lender has never provided Borrower with true, complete, accurate or timely documents as
required. ONLY AFTER such provision has been donc, can the *3 DAY RIGHT TO CANCEL’ period
begin. If the required full Disclosure(s) have not been provided, then the period in which to Cancel is
extended for up to three (3) years, OR until Lender moves to foreclose. The recards thus far evidence, that
Borrower has requested to cancel within the stipulated three year time period, while still waiting to receive
all Truth-in-Lending disclasures as.required by Federal Law, the same of which have never been received.

A close perusal and audit of Borrower’s morigage/loan documents has revealed certain Disclosure
Violations; and, that the Borrower has the remedial right and remedy (UCC 1-201 (32) (34)), inter alia. to
invoke their Right of Rescission (ROR) as furter evidenced by the original NOTICE OF RIGHT TQ
CANCEL.. You will also please find Borrower’s figned and daied NOTICE to the. Lender(s). Successor(s)
and Beneficiary as stated on the NOTICE OF REGHT TO CANCEL, if provided in the loan package. If
such Notice was not provided, this written Noticdl of communication is provided in lieu thereof.

After sufficient NOTICE has been given to Lender, the Lender is required by Federal Law to CANCEL any
lien(s) and to CANCEL any sccurity interest on the Borrower’s property within twenty (20) days. The
Lender must also return any money, interest, fee, and/or property to Borrower, as well as any money/funds
given to any persons or other fiction in law/entity in connection with said transaction.

In accordance with both State and Federal law or until the Lender complies, Borrower may retain the
proceeds of the transaction. If it should be ‘impractical’ or ‘unfair’ for the Borrower to return the property
when gross discrepancies, fraud, or other wrongful acts are discovered - then he/shefthey may offer its
‘Reasonable Value’.

In the event the Lender should fail ar refuse to take possession of the property or return the borrower’s
money offer within tweaty (20) days . .. Borrower may then regain/acquire all rights to clear titie and re-
conveyance under Federal Law and provisions of TILA.

Additionally, Borrower has the right to offer Lender a Reasonable Value. However, the penalty that a
bank can face for violations of TILA and other State and Federal law can be as much as triple damages . .

ie., triple the amount of the interest the. bank stood to fraudulently make off of the mongagc/loan
transaction. Therefore, the borrowers hereby in good faith make the following offer: Borrowers will forgive
MORTGAGECLOSE.COM, INC.8, ctal., any liability incurred by its wrongful actions, provnded

MORTGAGECLOSE.COM, INC.S, etal nghlfu]ly forgive Borrowers the full amoum of

mortgage/credit MORTGAGECLOSE.COM, INCSS, et.al. fraudulently allege 1o have given. In addition.
Borrowers make the one time demand of $4,536.000.00 for any Ioss, damage, and injury they have
sustained; and, that MORTGAGECIDSE.COM. INC.S, et.al., also immediately remove ali/any negative
commients on Borrower’s credit report.atiributed 1o this transaction.

Any default, failures, or non-compliance on the Lender’s part to perform as herein directed within twenty
(20) days of receipl shall constitute this Notice of Right to Cancel as valid and fully agreed/accepted
pursuant to the terms and conditions as st forth herein.

Sincerely,

SHELLEY VON BRINCKEN:

Notice of Right to Cancel Page2 of 3
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ACKNOWLEDGEMENT
State of California )
188
County of P !G_CE,C' )
OnCMH L0 beforeme, . Q,(‘t:*\;/; DD—)—C—-’\?; {;ubh(

Personally appeared SHELLEY VON BRINCKEN who proved 1o me on the basis of satisfactory
evidence (o be the person(s) whose name(s) is‘are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacityties).
and that by/his‘her/their signature(s) on the instrument the person(s). or the entity upon behzlf of
which the person(s) acted. executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct

WITNESS my hand and official seal.

$ PERRY }
PR |, Cou ¢ 1641157
e NOTARY PUBLI. CA ORI hoid

Puacka Coumy
W Cow Ep W 2 T

Nedice of Right 1o Cancel Page3of}



13-01436-mg Doc 24-9 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit H to

Case 2:10-cv-02153-JARNRIDesE@kiRMmt 6201819k4102/16/11 Page 49 of 85
Attachment/Exhibit - B

AFFIDAVIT

of SHELLEY VON BRINCKEN
Security Instrument dated: JANUARY 14. 2009
Deed of Trust Record Nos. 2009000123100

State of California - )
) Scilicet
County of Nevada )

“Indeed. No more than [such aflidavits are] necessary 10 make the
prima facic case.” United States v. Kis, 658 F.2%, 526. 336 (7" Cir.
1981); Cert Denied, 30 U.S, L. W, 2169; S. C1. March 22, 1982

Comes now SHELLEY VON BRINCKEN, (hercinafter “affiznt™) a sentient. living woman, being first
duly sworn/affirmed — and does depose, say, declare, and affirm by affiant’s signature that | am over the
age of 18 years and have first hand personal knowledge of the following statements and affirm the same
are true and correct to the best of affiant’s knowledge and belief. 1o wit:

1.} That, affiant was induccd to believe by certain officers’emplayees of MORTGAGECLOSE.COM.
INC? GMAC MORTGAGE. LLC. (hereinafter; bank/bank’s/lender) and further by the bank’s advertising,

that said bank had money of its own 1o loan to affiant and others.

2.) That, affiant took the bank up on its offer to loan affiant its” money. and affiant did sign a promissory
note/mortgage dated JANUARY 14. 2009.

3.) That, the bank did also induce affiant to sign a2 “security agreement/instrument” dated JANUARY 14,
2009, granting the bank a secured interest and lien in‘on certain personal propenty of affiant currently
held/owned or otherwise acquired. The bank caused affiant to believe this “securiny
agreement/instrument” was necessary for thc bank to protect and insure its valusble and lawful
‘consideration’, i.¢., the loaning of its money to affiam as advertised and promised.

4.) That, the bank did: further induce affiant into signing 8 Deed of Trust the bank and/or its cohorts

created, dated JANUARY 14, 2009 wherein the bank did cause other undeserving third parties to obtain a
lien against, a security interest in, and complete control over the affiant’s personal property. Again, the

Page 1 013
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bank led affiant to believe this Deed of Trust/assignment was necessary to further secure the bank's

valuable, lawful, consideration against any potential ‘risk or loss’ regarding loaning the affiant its money.

5.) That prier to the affiant signing any of the bank’s required financial documents. and forever thereafier.
none of the bank’s officersiemplovees have ever fully described and categorized all of the underlving,
undisclosed panticulars, details, and principles of law regarding the bank’s entire purponied -Joar’ process.
including, but not limited 1o, just exactly where the “money” was coming from to fund the note/mongage,
how it was obtained/icrealed, and by whom. ’

6.) That, by and through the affiant’s signing of all thc aforesaid financial instruments. the bank caused
affiant to believe that a binding, lawful contract was created between the bank, its agenis. assigns. and
affiant.

7.} That prior 10. and at the time of affiant signing all the bank’s required financial instruments as
instructed, affiant was very unicamed and unsophisticated in such banking and financial matters,
including a total lack of knowiedge of all the various underlying. undisclosed details. perticulars - and
legal consequences pertaining to the same. To the contrary. the unsophisticated affiant relied wholly and
centirely upon the bank having ‘clean hands’, operating in ‘good faith”. and providing affiant with full.
complete, and truthful disclosure of the entire financial transaction(s).

8.) That, regardless of any funds secretly or covertly obtained by the bank (via affiant’s note/mortgage)
while said bank acts as a for-profit business with and through the UUS Treasury for the purpose. io access
and thereby expand the credit of this affiant’s individual treasury account while ar all times failing to
disclose the use of this affiant’s negotiable paper (ie. affiant’s notc/mortgage) while trading as a {o-
profit entity on the bond and securities market through any of its interagency cohorts/institutions such as
Fannie Mae. Freddie Mac. or otherwise; while aiso apparently failing to file IRS Form 109901ID (QOriginal
Issue Discount) on each of the herein referenced transactions and thereby send a copy of said form 1o
affiant for his tax records. It has been established that this affiant as well as other Americans have, out of
necessity and the related remedy attaching thereto having its origin out of HIR-192. are in fact the only
substantive “source” and consumer to sponsor virtually ALL credit that issues for commercial purposes.
Said credil being necessary for the Treasury to have access 10 a valid source of credit 10 monetize and
thereby disburse 1o the federal reserve banks for various and sundry fedcral projects while accounting for
all such credit/funding emered into circulation through the aforesaid federal reserve banks. The nature of

Page 20f 3
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such funding has been verified by the U.S. Department of Treasury as emanating by and through the UCC
Contract Trust Account of the named trust/entity SIIELLEY VON BRINCKEN, bearing UCC
cONTRACT TRUST ACCOUNT No[ Il cn¢ trcasuny notcd Exemption from Levy No.

535116000, 10 include such other similar individual tusts as may exist.

IN CONCLUSION - Due to other research, further understanding, and for all of the reasons set forth
above and throughout this affidavit (to include the document entitled “Addendum-C™) all of which the
affiant incorporates herein in its entirety — has caused affiant 10 believe ALL notes/mortgage/Deed of
Trust or other instruments entered into by the affiant between the bank/lender and any/all of its agents.

assigns. and beneficiaries have no legal force or binding affect. and the same are in fact - Null and Veid.

Further affiant sayeth naught,

M ;w,”’f -%ﬁ S N \ Date: Af' -/ é -/ E} .
Affiant’s signature
ACKNOWLEDGEMENT
State of California i
County of _Place )

On OLﬂl(alZ,c\Q before me. R, ¥ vy ggﬁn‘, yAdalic

Personally appeared Shelley von Brincken who proved to me on the basis of satisfactory
evidence 10 be the person(s) whose name(s) is/arc subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his‘herftheir authorized capacity(ies).
and that by/his'her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Californin that the
foregoing paragraph is true and correct

WITNESS my band and official seal.

Signatre . @,g F T (Seal)

Pagedof3
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Addendum — “C”

ADDENDUM TO - RIGHT TO CANCEL
RE: UNCONTROVERTED MATTERS OF RECORD. Ei Seq,
Original Loan Nos. JJJp219; APN: 55-00-3¢
Commanly Known Address: 14738 WOLF ROAD, GRASS VALLEY, CA [95949]
Deed of Trust Record: 2009000123100 — Recorded JANUARY 23, 2009

1) That, at no ftime prior to the signing of ‘loan’ documents and to this date. did
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. nor any of its officers’emplovees fully
and completely describe and categorize all of the underlving panticulars, deiails. and principles of law
regarding MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. entire purported “loan’
process, including just exactly where the ‘moner” was coming from to fund the note‘mortgage, how It was
obmined/created. and by whbm.

2.) ‘That, at no time prior to the signing of any “loan’ documents and to this date, did
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC, and its officers/femplovees ever disclose
1w SHELLEY VON BRINCKEN the fact that the funding of the note/morigage was being created/obtained
by and through SHELLEY VON BRINCKEN'S signaiure on SHELLEY VON BRINCKEN'S note, the
same of which MORTGAGECLOSE.COM. INC/ GMAC MORTGAGE, LLC. iater arbitrarily and
deceitfully claimed as its own, and then either sold, bargained, traded, or collateralized the same for its own
benefit and use. SHELLEY VON BRINCKEN has good cause 1o believe that the foregoing wrongful acts
evidence MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC, never put up, nor used, any
money of its own w fund the note/mortgage instrument as it promised: Nor. lhas
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. and its officers/employees ever denied
or rebutied any of the determinations set forth above.

3.} That, by and through SHELLEY VON BRINCKEN'S signing of notes, mortgages. Deeds of Trust.
and/or security instruments, MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. jed
SHELLEY VON BRINCKEN to belicve that a binding. lawful contractagrecment was created between
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. {to include its agents, assigns, and
beneficiaries) and SHELLEY VON BRINCKEN.

4.) That prior to, and at the time of signing all MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE,
LLC.’S required financial instruments as instructed, SHELLEY VON BRINCKEN was very unlearned and
unsophisticated in such banking and financial matters, including jacking any knowlédge of all the various
underlying details. parficulars, and legal consequences pertaining to the same. To the contrary, SHELLEY

Addendum to-Right to Cancel Page t of §
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VON BRINCKEN relied wholly upon MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC.
having “clean hands’, operating in ‘good faith’, and providing SHELLEY VON BRINCKEN with full,
complete, and truthful disclosure of the entire financial transaction(s).

5.) That, following the aforesaid financial transactions concerning MORTGAGECLOSE.COM, INC/
GMAC MORTGAGE, LLC., Barbara Louise Anderson did further study and research the above particulars
regarding MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC.’S Inun process. and can
reasonably conclude that MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. did not in fact
operate with clean hands or in good faith, nor did MORTGAGECLOSE.COM, INC/ GMAC
MORTGAGE, LLC. provide full, complete, and truthful disclosure of its underlying, undisclosed. secret
intents. To. the contrary, a close perusal and andit of MORTGAGECLOSE.COM, INC/ GMAC
MORTGAGE, LLC.’S internal accounting rccords provide sufficient evidence to support the following

conclusions:

a.) That MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. used acts of, bat not
limited to, fraudulent inducement, fraudulent misrepresentation, and fraudulent inient in its
advertising and claim to'have lozned its money to SHELLEY VON BRINCKEN

b.) That MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC . did not fylfill its
original promisc/agreement to lend Barbara Louise Anderson its own meney;
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. did not sacrifice/contribute
anything of intrinsic value or incur any risk/loss in the formation or outsome of the transactions:
and, MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. therefore did not
sacrifice nor contribute any valuable, lawful consideration; and thereby could not and did not
suffer any lass, damage, or injury.

¢.) That MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. arbiuvarily and
discretely stole SHELLEY VON BRINCKEN'S note/mortgage, claimed it as its own, and
converted the same o 4 negotiablce instrument for MORTGAGECLOSE.COM, INC/ GMAC
MORTGAGE, LLC. sole benefit, use, and gain;

d.) That MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. firther compounded
its predatory, wrongful, and fraudulent actions by inducing SHELLEY VON BRINCKEN to
sign a Deed of Trust, thereby granting additional third parties undeserving -.commL benefit, and
interest i SHELLEY VON BRINCKEN'S personal property (i.e. his house) all under the
guise of *necessity’;

e) That the notes/mortgage/Deed of  TrustSecurity  Instument created by
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC., its agents, and assigns and

Addend am ¥o-Right to Cancel Page 2 of §
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h.)

Addendum-C

signed only by SHELLEY VON BRINCKEN does not constitute a lawful binding
contract/agreement due to MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC.’S
acts of misfeasance, malfeasance, and nonfeasance as more particelarly outlined above: and, thar
any such purporied *contract/agreement’ would be unconscionable and is void.

As confirmed above and throughout, SHELLEY VON BRINCKEN was never provided full,
complete, and truthful disclosure regarding all financial instruments SHELLEY VON
BRINCKEN was compelied to sign, nor were they fully or otherwise apprised of the rue nature
and e¢xact particulars of MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC.
entire locn process. Without being fully and wnuthfully informed as to all the deails of the
purported ‘loar” and the underlying disingenuous ‘intentions’ of the lender, there couid net be.
and was not, a ‘meeting of the minds’. The law of contracts and the courts addresses this issue
repeatedly, as per this example: “The ‘meeting of the minds' required to muke a comtract is not
based on secret purpose or intention on the part of e of the parties. stored away in his mind
and not brought to the atrention of the other party, but musi be based on purpose and intention
which has been made known or which from all the circumsiances should be Jnown™,
McClintock v Skelly Oil Co., 232 MoApp. 1204, 114 S W. 2% 181, 189. (emphasis added)

That. MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. also may have
compelled SHELLEY VON BRINCKEN into procuring Mortgage Insurence on SHELLEY

- VON BRINCKEN’S property making MORTGAGECLOSE.COM, INC/ GMAC

MORTGAGE, LLC. the beneficiary of the same, while MORTGAGECLOSE.COM, INC/
GMAC MORTGAGE, LLC. knew full well that it had not pit up any valuable nor lawful
consideration into SHELLEY VON BRINCKEN’S note, could not possibly incur any loss, was
undeserving of any such insurance benefit, and was wrongfully instilling yet another unjust
financid! burden on SHELLEY VON BRINCKEN. As with the theft of SHELLEY VON
BRINCKEN'S note. courts of law throughout the United States consider amy such wrongfu! and
deccitful actions as fraudulent inducement, fraudulent misrepresentation, and unjust enrichment,
to name a few.

SHELLEY VON BRINCKEN did spend -additional time researching several particulars
regarding MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC.'S enire loun
process as outlined above; and became further perplexed. If MORTGAGECLOSE.COM, INC/
GMAC MORTGAGE, LLC. /lender had indeed given full, complete. and truthful disclosure
regarding all elements of its loan process as set forth above and throughout; and. did in fact

~ provide  valuable, bona fide consideration; and, did i fact  ‘believe

MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. did create 2 lawful, binding

Addendum to-Right to Cancel Page 3 of &
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contract with SHELLEY VON BRINCKEN/orrower - then why didn't
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE. LLC.’S officers’representatives
sign their name on the conract'note? The same applies to the Deed of Trust or Mongage. If
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. /lender knew it was not
involved in any manner of fraudulent inducement, misrepresentation, concealment, or unjust
enrichment, and did in fact have a bona fide lcgal contract with the borrowers'SHELLEY VON
BRINCKEN sufficient to prevail in a foreclosure action if need be: then, why did
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. /lender feel it necessary to
have a deed of trust created — wherein the MORTGAGECLOSE.COM, INC/ GMAC
MORTGAGE, LLC. /lender did cause complete control of the purported “louminote’ 10 be
turned over to an undeserving third party, and again never put their signature to the instrument?
In consideration of all the above statemeéns and findings. it is only reasonable to conclude that
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. /lender knew fitll well that
it bad defrauded SHELLEY VON BRINCKEN/borrower from the outsct as 1o the true nature
and undisclosed rudiments of the cntire loan process, and was not receptive o further
implicating and/or incriminating itsclf by signing its namc to documents tham
MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. /lender knew were founded
upon fraud, lies. unfulfilled promises, secret imtentions, inducement, entrapment. and unjust
enrichment. '

6.) To this date, MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. nor any of its agents,
assigns. or beneficiaries, have provided any bona fide, tangible evidence that ANY of them are in FACT the
bona fide holder in due course (nor even a holder of value) and bopa fide owner of the promissory naote in
question, all of which would be absolutely necessary in order to initiate ANY form of collection action or
foreclosure proceeding. Again, it is an incontrovertible fact thal the original promissory note in question is.
and always was, the property of SHELLEY VON BRINCKEN, and the same did mot knowingly or
otherwise assign, transfer, or give it away for another’s personal benefit and gain ~ all io the loss and
detriment of SHELLEY VON BRINCKEN. Any reasonablc person would conclude such an action as being
ludicrous and unconscionable. Furthermaore, it is against the law for one to fraudulently obtain or stzal

another’s property, claim it as their own, and then further bargain. assign, or sell the same 1o obtain an unjust
cnrichment, benefit, and gain for themselves — all at 2 loss and detriment to the lawful. bona fide owner.

IN CONCLUSION, MORTGAGECLOSE.COM, INC/ GMAC MORTGAGE, LLC. nor any of its
officers, agents, assigns, or beneficiaries have provided any evidence in contradiction 10 the matters set forth
above and throughout. Accordingly, the record shall establish that all aforesaid facts, statements,
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determinations and related AttachmentExhibit-B sworn Affidavits of borrower (which is incorporated herein

in their entirety) are entirely true and correct and remain unanswered. unrebutted, and uncontroverted.

SHELLEY VON BRINCKEN
ACKNOWLEDGEMENT
State of California )
)88
County of PI Qe i )

Oon X 16 (21D ’befbreme.__xgt_'&ﬂar.‘,ﬁ&iﬁﬂf_@bkg,

Personally appeared SHELLEY VON BRINCKEN who proved 1 me on the basis of satistactory evidence 1o
be the person(s} whose name(s} is‘are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her'their authorized capacity{ies), and that by/his’her/their sinature(s)
on the instrument the person(s). or the entity upon behaif of which the person(s) acted. exccuted the
instrument. '

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct

WITNESS my hand and official seal.

Addendum to-Right to Cancel Page 5 of §
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ASSERVATION OF MAILING

LS. ~W,.(W7 do hereby solemnly declare and affirm by my signamrce
below, that on (% ﬁ(gi 2.0 -2009. ] did cause to be delivered by Federal Express
private courier and’or First Class Certified US Mail, a true and correct copy of the following documents:
Notice of Right to Cancel; Affidavit of ‘Shelley Von Brincken’'-Attachment/Exhibit-B; and, Addendum-

C. to the parties and locations lisied below:

pate: H el io | By: .__S_&.&A.A,T_ﬁ_

MORTGAGECLOSE.COM. INC.
1855 WEST KATELLA AVE, SUITE 200

ORANGE, CA 92867

US Certified Mail Tracking No. _ Dp 0 G396 HfC— SS3/1 4744

GMAC MORTGAGE, 11.

3451 HHAMMOND AVE

Waterllo, Ia 50704

US Certified Mail Tracking No. 267¢  /22G¢ _spc2 SE3/ 4257/

CALIFORNIA LAND TITLE COMPANY OF NEVADA COUNTY
464 BRUNSWICK RD.

GRASS VALLEY, CA 95945

US Certified Mail Tracking No. 78/ 0 R0 02~ 5537 4737

MERS (Mortgage Electronic Registration Systems Inc.)

P.0. BOX 2026

FLINT, MI 485012026 |

US Certified Mail Tracking No. 2/ 8 0292 poe.2. S73/ “GD2¢

Asseveration of Mailing Page 1of1
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RECORDING REQUESTED BY: Nevads County Recorder
ecording Requested by GiegoryJ._ Diaz
Title Court Servi ! Documentt: 20180009776
ce Wednesday Apsil 28 2010, at 12:08-00 PM
Ok Republic Default Manalgem{%t Services e s
Aded ety 5 Recorded By-JR
wm mr m Timoeurt S,;lViDIt

ETS Services, LLC

2255 North Ontario Street, Suite 400
Burbank, California 91504-3120
{818) 260-1600

TSNO. C SPACE ABOVE THIS LINE FOR RECORDER'S USE
LOAN Ng‘ns '
SUBSTITUTION OF TRUSTEE

WHEREAS, SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY
was the original Trustor, CALIFORNIA LAND TITLE COMPANY OF NV COUNTY was the original Trusiee, and
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., AS NOMINEE FOR MORTGAGECLOSE.COMN, INC., A
NEVADA CORPORATION was the original Beneficiary under that certain Deed of Trust dated 1/14/2009 and recorded on
1/23/2009 as Instrument No. 2009-0001231-00, in Book , Paga of Official Records of Nevada County, Califomia; and

WHEREAS, the undersigned is the present Beneficiary under said Deed of Trust, and

WHEREAS, the undersigned desires to substitute a new Trustee under said Deed of Trust in place and instead of
said original Trustee, or Successor Trustee, thereunder, in the manner in said Deed of Trust provided,

NOW, THEREFORE, the undersigned desires to substitute Executive Trustee Services, LLC dba ETS
Services, LLC, as Trustee under said Deed of Trust.

Whanever the context hereof so requires, the masculine gender includes the feminine and/or neuter, and the singular
number includes the plural,

Dated : 4/27/2010
MORY{GAGE ELECTRONIC REGISTRATION SYSTEMS, INC.
ABSISTANT SECRETARY
State of Califomnia} ss.
County of Los Angeles }

On 4/2712010 before me, Dee C. Ortaga Notary Publie, personally appeared Donna Fltton who proved to me on the basis of satisfactoly evidenca to be
the person(s) whose name(s) is/are subscribed to the within instrument and acknowisdged to me that he/sheithey executed the same in hisharitheir
suthorized capacity(ies), and that by histheritheir signature(s) on the insirument the person(s), or the entity upon behalf of which the parson(s) acted,
axecuted the instrument.

1 cartify under penatty of perjury under the laws of the State of California that the foregoing paragraph is true and comect.
WITNESS my hand and official seal.

. ( éé‘z - ] DEE C. ORTEGA [
Signature (Seal) / JHEA Commission # 1672751

Dee C. Ortega J Notaty Public - Callfoinio £
Les Angeles Counly
Comm. Juns, 2010

P N I LT T e B R L T R R e L T AL TR S S TR
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “H”
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RECORDING REQUESTED BY:

Old Republic Default ¥anzgement Services
WHEN RECORDED MAIL TO:

ETS Services, LLLC

2255 North Ontario Street, Suite 400
Burbani, Californiz $13504-3120

FA2 . T IVe a8 . VT rum bEeowin o Ubt,
2742-C Loan no: 752
F DEFAULT AND ELECTICN TO SELL UNDER OEED TOF TRUST

IVIPORTANT NOTICE
IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE Y JU ARE BEHIND iN
YOUR PAYMENTS (T MAY BE SOLD WITHOUT ANY COURT ACTION,
and you may have the iegal right fo bring your account in good sinding by azying all of vour past
due payments plus perutied cosis and expanses within the time perniited by law for relnstatement
of your account, which is normally five busiress days pricr to the date se! for ine sale of your
property. No sale date may pe set until thréz months from the date this notice of default may de
recorded (which date of recordation appears on this notice;

4

TSNo.: G -g_
&

N
NOTICE

I!g

¥

This amount is §5,958.63 as of 4/27/201C and will inciease untll your accouni becomies current.
While your property is in foreclosure, yeu still must pay ather obligations (such as insurance and
taxes) required by your note and deed of trust or morgage. if you fail 0 make future paymenis on
the loan, pay taxes on the property, provide inswance cn the property. or pay other obiigations as

required in the note and deed of trust or mortgage, the beneficiary or mortgagee may insist that you

do so in order to reinstate your account ir good standing. in addition, the benzficiary or morigagee
may require as a condition of reinstatemeni that you provide rehable written evidence thai you paid all
senior jliens, properiy taxes, and hazard insurance premiums.

Upon your written request, the beneficiary or morigagee will give you 2 written itemization of the
entire amount you must pay. You may not have to pay the entire unpaid portion of your account,
even though full payment was demanded, but you must pay all amourits in default at the time
payment is made. However, you and your beneficiary or mortgagee may mutually agree in writing
prior o the time the natice of sale is posted {(which may not be earlier than the three month period
stated above) to, among other things. (1) provide additional time in which to cure the default by
transfer of the property or otherwise; or (2) establish a schedule of payments in order to cure your
default; or both (1) and {2).

Following the expiration of the time period referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or a seperate written agreement between ycu and your creditor
permits a longer period, you have only the legal right to stop the sale cf vour property by paying the
entire amount demanded by your creditor. 7o find out the amount you mus: pay, or to arange for
payment to stop the foreclosure, or if your property is in foreclosure for any other reason, contact,
MORTGAGE ELECTRONIC REGISTRATION SYSTENMS, INC.

CrO ETS Services, LLC

2255 Neorth Ontario Street, Sufie 400

Burbank, California 91504-3120

{818) 260-1600 phone
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TS NO.: GM-242742-C LOAN NO.:-YSB

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER DEED OF TRUST

t{ you have any questions, you should contzci @ lawyer or the goverrmental egency wirch inay have insured your loan,
Notwithsta ding tha fact that your oroperly is In forasiasire, you may oFer your prope -y for sale provided the salais
concluded prior tc the conclusion of the forezlosura.

Remember, YOU MAY LOSE LECAL RIGHTS |F YOU DO NMOT TAKE PROMPT
ACTIOM.

NOTICE IS HEREBY GIVEN. That Executive Trustee Services, LLC dba ETS Services, LLCis
either the original trustee. the duly zppoirted sussituted trustee, or acling as agent for the trustee cr
ceneiiciary under a Deed of Trust dated 1/14/2009  erecuicd by SHELLEY VON BRIMCKEN, A
MARRIED WOMAN AS HER SOLE AND SEFPARATE PROPERTY, az Trusior, {0 secure cartain
obligations in favor of MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. INC.. AS NOMINEE
FOR MORTGAGECLOSE.COM, INC., A NEVADA CORPORATION, as beneficiary. recorded
1/2312009, as Instrument No. 2009-0001231-00, in Book , Page , of Officiai Records in the Office of
the Recorder of Nevada County. Celifornia cescribing ianc thereir as:

AS MORE FULLY DESCRIBED IN SAID CEED OF TRUST

including ONE NOTE FOR THE ORIGIMNAL sum of 5220,000.00 ; the® the beneficial interest under
such Deed of Trust and the obiigations secured thereby are presently held by the undersigned:; that a
breach of, and default in. the obiigations for which such Dead of Trus! is sacurity has cccurred in
that payment nas not besn made of

Instaliment of Principa! and Interest plus impounds andfor advances which beceme driz or 1/4/2010 nlus iate charges, and
all subsequent installments ot principai, interest, batioon payments, pius imocunds andior advances and lzte chzrges that
become pavable.

That by reason thereof, the present deneficiary under such geed of rust, iias exscuted end
delivered to said duly appointed Trustes, a writien Daclaration of Defzult and Demand for same, and
has deposited with said duly appointed Trustee, such dead of trust an< gl documenis evidencing
obligations secured thereby, and has declerad and does hereby declare zll sums secured thereby
immediateily due and payabie and has eiscted anc does hereby eiect io caLse ihe trust property to
be sold to satisfy the obligations secured thereby.

Dated: 42772010
ETS Services, LLC as Agent for Beneficiary

EY: ~

Maricelz Miseroy
TRUSTEE SALE OFFICER
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “I”
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GMAC Mortgage
May 4, 2010

Shelley von Brincken
14738 Wolf Road
Grass Valley CA 95949

RE:  Account Number -759
Property Address 14738 Wolf Road
Grass Valley CA 95949

Dear Ms. Gottesburen:

This letter is in response to your letter received in our office for response on April 19, 2010.
Specifically, this is in response to your Qualified Written Request (“QWR?").

The letter questions nearly every aspect of the Joan transaction and appears to be based on a form
letter that is not tailored to this loans particular circumstances, and as a result it is difficult for us to
identify any specific concern you may have regarding GMAC Mortgage LLC’s (“GMACM”)
servicing of the Joan. Nevertheless, in an effort to be responsive to the request, we have enclosed
copies of the documentation on the loan that we have in our records. If after reviewing these
records, you have any particular questions or concemns relating to GMACM'’s servicing of the
account, we will be pleased to discuss them with you in further detail.

As you may be aware, Section XI of the Real Estate Settlement Procedures Act (“RESPA”) pertains
to the servicing of mortgage loans and the administration of escrow accounts. Specifically, RESPA
states, “If any servicer of a federally related mottgage loan receives a qualified written request from
the borrower (or an agent of the borrower) for information relating to the servicing of such loan, the
servicer shall provide a written response acknowledging receipt of the correspondence within 20
days {excluding legal public holidays, Saturdays, and Sundays) unless the action requcsted is taken
within such period.,” Continuing, RESPA provides that the servicer shall investigate, correct (where
appropriate), and respond “not later than 60 days™ after receipt of the borrower’s QWR.

Enclosed please find the following:

e Payment history

s Note

e  Deed of Trust

o  HUD-I Settlement Statcment

The following responses are in the same order as the inquiries in the QWR:

1. Subject to business and trade practices which are proprietary and confidential.

2. Subject o business and trade practices which are proprietary and confidential.

3. Seeenclosed transaction code list.

4. Subject to business and trade practices which are proprietary and confidential.

5. Subject to business and trade practices which are proprietary and confidential.
www.gmacmortgage.com

3451 Hammond Ave
Waterloo, IA 50702
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6. The loan is registered with MERS, MIN P; therefore, there are no
assignments. The loan originated January 14, 2009 with Mortgageclose.com Inc and was

immediately transferred to GMAC Mortgage, LLC for servicing.
7. Not applicable.
8. Subject to business and trade practices which are proprietary and confidential.
9. See enclosed escrow analysis. The account is not escrowed at this time.
10. Does not pertain to the servicing of the account.
11. You will need to contact your financial institution for copies of the front and back of checks
or payments issued,
12. See enclosed letters and available statements.
13. See enclosed letters.
14, RESPA does not require we provide documentation from a previous servicer.
15. See enclosed letters.
16. See response to item 6.
17. Subject to business and trade practices which are proprietary and confidential.
.18. Subject to business and trade practices which are proprietary and confidential.
19. Subject to business and trade practices which are proprietary and confidential.
20. Subject to business and trade practices which are proprietary and confidential.
21, Seeenclosed payment history and transaction code list.
22. Seeresponse to item 21.

LOAN ACCOUNTING & SERVICING SYSTEMS

1-3.  Subject to business and trade practices which are proprietary and confidential.

DERBITS & CREDITS

1-3,  This information is detailed in the enclosed payment history and transaction code list.

MORTGAGE & ASSIGNMENTS

1-4, The information requested is not related to the servicing of the account.

ATTORNEY FEES

i No response is required to this item.

2. No attorney fees have been assessed to the account.

3-17. Not applicable as no attorney fees have been assessed or paid from the account, The
questions concerning how or why these fees can be assessed is outlined in the enclosed

Deed of Trust.

SUSPENSE/UNAPPLIED ACCOUNTS

1. No response is required to this jtem.

2-4. This information is detailed in the enclosed history.
" LATE FEES

1. No response is required to this item,

2-20. This information is detailed in the enclosed history. The questions concerning how or why
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these fees are assessed is outlined in the enclosed Note and Deed of Trust. RESPA does not
rcquire we respond on ilems from a previous servicer,

PROPERTY INSPECTIONS

1. No response is required to this item.
2-30.  This information is detailed in the enclosed history. The questions concerning how or why
these fees are assessed is outlined in the enclosed Note and Deed of Trust.

BPO FEES

1-13.  No fees for a Broker’s Price Opinion has been assessed to the account. This information is
detailed in the enclosed history. The questions concering how or why these fees may be
assessed is outlined in the enclosed Note and Deed of Trust.

SERVICING RELATED QUESTIONS
1-16.  Subject to business and trade practices which are proprietary and contidential.

Documents:
1. See enclosed Note, Deed of Trust, HUD-I Settlement Statement and Payment History
confirming validation of debt on the above-referenced account,
Subject to business and trade practlces which are proprietary and conﬁdentxal
Does not pertain to the servncmg of the account.
Does not pertain to the servicing of the account.
See enclosed HUD-] Settlement Statement.
See enclosed Note and Deed of Trust,
See enclosed appraisal.
Does not pertain to the servicing of the account.
Does not pertain to the servicing of the account.
10. Does not pertain to the servicing of the account.
11. Does not pertain to the servicing of the account.
12. See enclosed payment history and transaction code key.
13. See enclosed payment history for all late charges assessed to the account. The account
is not a negative amortizing Joan.
14. Subject to business and trade practices which are proprietary and confidential,

VENAUNAEWN

15. See enclosed payment history and transaction code key.
16. Does not pertain to the servicing of the account.
17. Does not pertain to the servicing of the account.

Omissions or silence do not constitute GMACM’s consent of or agreement with the statements
contained in the document. GMACM has responded to the provisions it is required to as provided
by law. It views all other non-servicing related questions as extraneous and an abuse of the siatute
by counsel in an attempt 10 obtain information outside of formal discovery.

If you are experiencing a financial hardship, you may be eligible for a workout option (repayment
agreement, modification, etc). In order to be considered, you will need to complete and return the
enclosed financial analysis form with the requested documentation. Upon receipt of this
information, the account will be reviewed to determine what, if any, options may be available to
you. )
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We believe the foregoing to be responsive to your inquiries. If you have any further questions,
please contact Customer Care at 1-800-766-4622 between the hours of 6:00 am to 10:00 pm CT
Monday through Friday and 9:00 am to 1:00 pm CT on Saturday.

Customer Care
Loan Servicing

Enclosures
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ETS Services, 1.1.C

2255 North Ontario Street, Suite 400
Burbank. California 91504-3120
(818) 260-1600

Date: 5:’51'2“ 1a

T.S. Number:  GM-242742-C
Loan Numbcr: -775‘)

DEBT VALIDATION NOTICFE
The enclosed document relates to a debt owed to the current creditor:
MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. INC.
You may send us a written request for the name and address of the original creditor. if
different from the

current creditor, and we will obtain and mail the information to vou.

As of 4/27/2010 the total delinquency owed was $5,958.63, but this amount will increase until
the delinquency has been fully cured.

As of 5/5/2010, the amount required to pay the cntire debt in full was $223.386.69. but this
amount will increase daily until the debt has heen fully paid.

You may dispute the validity of this debt. or any portion thercof. within thirty (30) days after
receiving this notice. Otherwise. we will assume that the debt is valid.

If vou notify us in writing that you dispute all or any portion of this debt within thirty (30) days
after receiving this notice, we will obtain and mail te yvou verification of the debt. or a capy of
any judgement against you.

WE ARE ATTEMPTING TO COLLECT A DEBT. AND ANY INFORMATION
WE OBTAIN WILL BE. USED FOR THAT PURPOSE
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “K”
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‘ N

Nevada Caunty Recordes

Gregory J. Diaz
) Document#t: 20100018242
RECORDING REQUESTED BY ;ndaz Au:;n;lo%s 2010. at 01:03:31 PM
eC ree; -
ETS Services, LLC Paict $17.00
Recoided By.XP
AND WHEN RECORDED MAIL TO.
ETS Services, LLC \

2255 North Ontario Street, Suite 400
Burbank, California 91504-3120

T.S. No. 42-C
Loan No. 759

SPACE ABOVE THIS LINE FOR RECORDER'S Use

NOTICE OF TRUSTEE'S SALE 33-80) 32897

YOU ARE IN DEFAULT UNDER A DEED OF TRUST DATED 1/14/2009. UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED AN
EXPLANATION OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD CONTACT
A LAWYER.

A public auction sale to the highest bidder for cash, cashier's check drawn on a state or national bank,
check drawn by a state or federal credit union, or a check drawn by a state or federa! savings and loan
association, or savings association, or savings bank specified in Section §102 of the Financial Code and
authorized to do business in this state, will te he!d by the duly appointed trustee. The sale will be made,
but without covenant or warranty, expressed or implied, rega:ding litle, possession, cr encumbrances, {o
satisfy the obligation secured by said Deed of Trust. The undersigned Trustee disciaims any habiity for
any incorrectness of the property address or cther common designaton. if any, shown herein,

TRUSTOR: SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE
PROPERTY

Recorded 1/23/2009 as Instrument No. 2009-0001231-00 in Book , page of

Official Records in the office of the Recorder of Nevada County, California,

Date of Sale;8/19/2010 at 12:30 PM

Piace of Sale: At the Main Entrance to the Courthouse, 201 Church St, Nevada City, California
Property Address is purported to be: 14738 WOLF ROAD

GRASS VALLEY, CA 95949

APN #: 55-060-68-000

The total amount secured by said instrument as of the time of initial publication of this notice is
$229,689.00, which includes the total amount of the unpaid balance (including accrued and unpaid
interest) and reasonabie estimated costs, expenses, and advances at the time of initial publication of this
notice.

Pursuant to Califomia Civil Code §2923.54 the undersigned, on behalf of the beneficiary, loan servicer or
authorized agent, declares as foliows:

{ 1 ] The mortgage loan servicer has obtained from the commissioner a final or temporary order of
exemption pursuant to Section 2923.53 that is current and valid on the date the notice of sale is filed;
[ 2 ] The timeframe for giving nofice of sale specified in subdivision (a) of Section 2923.52 does not
apply pursuant to Section 2923.62 or 2923.65.
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20100018242 Page 2

T.S No. GM-242742-C

Date 7/28/2010

Loan No -159

ETS Services, LLC
2255 North Ontaric Street, Suite 400
Burbank, California 91504-3120

W50472‘,
;

fleanna Petersen, TRUSTEE SALE OFFICER
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “L”
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Nevads O ‘..au"\,' Recerger
Seegory J. Ciaz

RECORDING REQUESTED BY socerentw 20100019517
AND WHEN RECORDED MAIL TO: : _Pursday August 18 7519 ag gz za 3g o

TecTees2El s
] Saiq. §37. P
Shelley von Brincken

14738 Wolf Road
Grass Valley, Ca 95949

SPACE ABOVE THIS LINE FOR RECORDER'S USE

UNITED STATES DISRICT COURT :
EASTERN DISTRICT OF gALIFORNIA ‘\
; 2 i S DG{W %f AY

SHELLEY VON BRINCKEN, Case No.:

PLAINTIFF,

VS, NOTICE OF PENDENCY ACTION

MORTGAECLOSE.COM, LLC. 1855
WEST KATELLA AVE , SUIT 200,
ORANGE, CA 92867

EXCUTIVE TRUST SERVICES dba ETS
SERVICES, LLC, 2255 N. ONTARIO ST,
SUIT 400, BURBANK, CA 91504

and DOES 1 - 30;

Defendants.

N et el "t St st Snatt” st st it Visint st *umpl ot et sgtt “emssl Yrantrt St sl “ st it et i, it Sss e sl “ouo ¥ ot “ s

Notice is given that the above-entitled action was filed in the above-entitled court on

(28
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SRIGINAL
RECORDING REQUESTED BY FILED
AND WHEN RECORDED MAIL TO: a1 20
i C'STRICT COURT
182%?\/:/’2; g{,’gﬁken EA%’ERN oLnissi'mcr OF CALIFORNIA |
Grass Valley, Ca 95949 W e

SPACE ABOVE THIS LINE FOR RECORDER'S USE

UNITED STATES DISRICT COURT

EASTERN DISTRICT OF CALIFORNIA . §
R i:s{}it\-\ﬂ\%f/

SHELLEY VON BRINCKEN. Case No.:

PLAINTIFF,

Vs. NOTICE OF PENDENCY ACTION

MORTGAECLOSE.COM, LLC. 1855
WEST KATELLA AVE . SUIT 200,
ORANGE. CA 92867

EXCUTIVE TRUST SERVICES dba ETS
SERVICES, LLC, 2255 N. ONTARIO ST,
SUIT 400, BURBANK, CA 91504

and DOES 1 - 30;

Defendants.

Notice is given that the above-entitled action was filed in the above-entitied court on
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[ August 11. 2010 by SHELLEY VON BRINCKEN. Plaintitf. against

MORTGAECLOSE.C O?iri. LLC. 1853 West Katella Ave . Suite 200, Orange. Ca
92867, EXCUTIVE TRUST SERVICES dba ETS SERVICES, LLC. 2255 N, Ontario
St. Suite 400. Burbank. Ca 91304

The action affects title 10 specific real property or the right 1o possession of that specific
real property in the complaint or cross-complaint or as the case may be in the action.

The specific rcal property affected by the action is located in the City Ol‘Gr;ISS Valley,
County of Nevada. State of California. and is described as follows:

Lot 1. as shown on Final Map no. 00-002 of The Wolf. Filed in the Office of the

County Recorder, County of Nevada. State of California. on May 6. 2008 in

Book 8 of subdivisions. at page 178.

More commonly known as: 714738 Wolf Road. Grass Valley, Ca. 95949

Dated: Aupust 11, 2010 e
/:Iw-“f?.—s:’géér
e == \

Shelley von Brincken

ACKNOWLEDGMENT

UNITED STATES DISRTICT COURT
EASTERN DIVSION OF CALIFORNIA
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On F+i v Zose before me. f L . a notary pubiic.

personally appeared S idny w0 P e’ who proved to me on the basis of
satisfactory evidence 1o be the person(s) whose name is subscribed (o the within instrument and
acknowledged to me that she executed the same in her capacity on the insirument the person. or
the entity upon behalf of which the person acted, executed the instrument.

| certified under penalty of perjury under the laws of the state of California that the forgoing is
truc and correct.

Commission # 18477

/;/ ',
e

[Signature. printed name. and titie of notary public or other
officer administering oath] {Seal}

Neyada County

N ., 1 z
Notary Public - cnmm?a E
ires Jun 32013
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “M”
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RECORDING REQUESTED BY: %

Executive Trustee Services, LLC dba ETS Sarvices, LLC Nevada County Recurdes
Gregory J. Diaz

Documenttt- 20100021600

AND WHEN RECORDED MAIL TO. - g
GMAC MORTGAGE, LLC FKA ggageie::lzam‘?;r 10 2010, at 01:35:13 PM
GMAC MORTGAGE CORPORATION \ Paid: $20.00

1100 VIRGINIA DRIVE Recorided By:KP

FORT WASHINGTON, PA 19034

Forward Tax Statements to
the address given above

SPACE ABOVE LINE FOR RECORDER'S USE

TS # GM-242742C
LOAN # INEEI7759 INVESTOR #: 0000000000000

. TITLE ORDER # 33-80132897

TRUSTEE'S DEED UPON SALE

APN 55-060-68.000 TRANSFER TAX: $00.00

“TH!S TRANSACTION 1S EXEMPT FROM THE REQUIREMENTS OF THE REVENUE AND TAXATION CODE, SECTION 480.3"
The Grantee Harein Was The Foredosing Beneficiary.

The Amount Of The Unpaid Debt was $235,204.06

The Amount Paid By The Grantee Was $1386,940.72

Said Property Is In The City Of GRASS VALLEY, County of Nevada

Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee, (whereas so designated in the Deed of Trust

hereunder
more particularly described or as duly appointed Trustee) does hereby GRANT and CONVEY to

FEDERAL NATIONAL MORTGAGE ASSOCIATION

{herein cslled Grantee) but without covenant or warranty, expressed or implied, all right title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in and to the property situated in the county of Nevada, State of
California, described as follows:

See exhibit "A" attached hereto and made a part hereof

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by SHELLEY VON
BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY as Trustor, dated 1/14/2008 of the
Official Records in the office of the Recorder of Nevada, California under the authority and powers vested in the Trustee
designated in the Deed of Trust or as the duly appointed Trustee, default having occurred under the Deed of Trust
pursuant to the Notice of Default and Election to Sell under the Deed of Trust recorded on 4/23/2009 , instrument number
2009-0001231-00 (or Book , Page )

of Officia! records. Trustee having complied with ail applicable statutory requirements of the State of California and
performed all duties required by the Deed of Trust including sending a Notice of Defauit and Election to Sell within ten cays
after its recording and a Notice of Saie at ieast twenty days prior t6 the Sale Date by certified mail, postage pre-paid to
each person entitfed to notice in compliance with California Civil Code 2924b.

[Page 1 of 2]
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EXHIBIT “A™

GM-242742-C

THE LAND DESCRIBED HEREIN 1S SITUATED IN THE STATE OF CALIFORNIA, COUNTY OF
NEVADA, UNINCORPORATED AREA, AND IS DESCRIBED AS FOLLOWS:

LOT 1, AS SHOWN UPON THE FINAL MAP NO. 00-002, "THE WOLF", AS FILED IN THE
OFFICE OF THE RECORDER OF THE COUNTY OF NEVADA ON MAY 6, 2008, IN BOOK 8 OF
SUBDIVISION MAPS, AT PAGE 178.
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TRUSTEE'S DEED UPON SALE

Trustee's Deed

T.S# GM-242742-C
Loan [ 75

Title Order # 33-80132897

All requiremerits per California Statutes regard:ng the mailing, personal delivery and oublication of copies

of Notice of Default and Election to Seli under Deed of Trust and Notice of Trustee's Sale. ard the posting

of copies of Notice of Trustee's Sale have been complied with. Trustee. in compliance with said Notice of
Trustee's sale ang in exercise of its powers under said Deed of Trust s0id said real property at public auction
on 8/31/2010. Grantes, being the highest bidger at said sale became the purchaser ot said property

for the ameunt bid, being $186,940.72. in lawful money of the United States. in pro per, receipt there

of is hereby acknowledged in fullpartia! satisfaction of the debt secured by said Deed of Trust

In witness thereof, Executive Trustee Services, LLC dba ETS Services, LLC, as Trustee. has this day, caused its
name
1o be hereun!o sffixed by its officer thereunto duly authorized by its corporation by-laws

Date: 9/3/2010

LLe

Executive Trustee Services, LLC dba ETS Services,
State of California } S.S.

By:“@MMJ J LAAY]
Kathlegn Gowen, Limited Signjng Officer
County of Los Angeles }

On 9/3/2010 before me, Sally Beltran Notary Public, personally appeared Kathleen Gowan who proved to me on the
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me thal he/she/they executed the same in his/heritheir authorized capacity(ies), and that by hisherftheir
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the
instrument,

1 cerlify under panalty of perjury under the laws of the State of California that the foregoing paragraph is true and correct.

el o & o .
et b &

T SALLY BELIRAN
A Commig
iy ston ¥ 1777
%32 Notory Public . Cwuoe:g:

Signature I}(§'L\ ,uM VDW {Seal) ;‘., v v"f’:f‘z""m";":zoccgggn i
Sally 0 | -t

WITNESS my hand and official seal. !

itran {

{Page 2 of 2]
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Shelley Von Brincken vs. Mortgageclose.com, Inc., et al.
USDC Eastern District of California Case No. 2:10-CV-02153

SECOND AMENDED COMPLAINT

EXHIBIT “N”
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GMAC Mortgage

—tctober 27, 2010

Shelley Von Brincken
14738 Wolf Road
Grass Valley CA 95949

RE:  Account Number: -7759
Property Address 14738 Wolf Road
Grass Valley CA 95949

Dear Shelley Von Brincken:

This is in response to your recent letter received in our offices on October 21, 2010 in which you
requested your mortgage Note and the identity of the owner of your loan.

GMAC Mortgage disputes the claims made in your letter relating to our foreclosure process. We
are committed to preserving the integrity of the foreclosure process and have taken all steps
necessary to ensure that all applicable foreclosure requirements are being met.

The requirements for enforcement of a mortgage loan agreement depend on state law and
possession of an original note is not necessarily a requirement. Nevertheless, we are providing
you a copy of the original Note as a courtesy (see enclosed). Failure to provide you with the
original Note does not relinquish your responsibility for repayment of the debt or our rights to
collect payment.

The current owner of your loan is Fannie Mae, 3900 Wisconsin Avenue NW, Washington, DC
20016-2892, phone number 1-800-732-6643. GMAC Mortgage; LLC is currently servicing your
account, however, and all inquiries should be directed to our office.

Please be aware failure to remit payments can have serious consequences including damage to
your credit and possible foreclosure. We understand that no one enters into a loan agreement
expecting to have difficulty making payments. Life changes and unexpected hardships can
suddenly, and without warning, impact even those who are generally always prepared. We are
committed to working with you to identify solutions and find innovative ways to address your
particular situation. If you need assistance with your payments, please complete the financial
analysis forms available on our website at www.gmacmortgage.com, to determine your eligibility
for assistance.

If you have any further questions, please contact Customer Care at 1-800-766-4622 between the
hours of 6:00 am to 10:00 pm CT Monday through Friday and 9:00 am to 1:00 pm CT on
Saturday.

Customer Care
Loan Servicing

Enclosure

BD

www.gmacmortgage.com
345t Hammond Ave
Waterloo, IA 50702
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

Case No. 2:10-CVv-2153-JAM-KJN
SHELLEY VON BRINCKEN,

ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS

Plaintiff,

V.

)
)
)
)
)
)
)
MORTGAGECLOSE.COM, INC.; )
CALIFORNIA LAND COMPANY OF )
NEVADA COUNTY; EXECUTIVE TRUSTEE )
SERVICES, dba ETS SERVICES, LLC; )
MORTGAGE ELECTRONIC REGISTRATION )
SYSTEMS, INC.; GMAC MORTGAGE, )
INC.; and DOES 1-20, inclusive, )
)

)

)

Defendants.

This matter comes before the Court on Defendants’ GMAC
Mortgage, LLC, Executive Trustee Services, and Mortgage Electronic
Registration Systems, Inc.’s (collectively “Defendants”) Motion to
Dismiss (Doc. #65) Plaintiff Shelley Von Brincken’s (“Plaintiff”)
Second Amended Complaint (“SAC”) (Doc. #62) for failure to state a
claim pursuant to Federal Rules of Civil Procedure 12 (b) (6).
Plaintiff opposes the motion (Doc. #67). Defendant
Mortgageclose.com, Inc. joined in the Motion to Dismiss (Doc. #66).

Plaintiff did not oppose the joinder, accordingly the Court will
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consider Mortgageclose.com, Inc. as joined in the motion to dismiss
with Defendants. The motion was set for hearing on May 4, 2011,

but ordered submitted on the briefs without oral argument.’

I. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff borrowed $220,000.00 on January 14, 2009 from
Mortgageclose.com, Inc. On the same date she signed a deed of
trust securing the properly located 14738 Wolf Rd., Grass Valley,
California, as security for the loan. Plaintiff subsequently
defaulted on the loan, and a Notice of Default was recorded on
April 27, 2011. Thereafter, a Notice of Trustee’s Sale was
recorded on July 28, 2010, and the property was sold and Trustee'’s
Deed Upon Sale recorded on September 3, 2010. Prior to the Sale on
August 11, 2010, Plaintiff filed a Notice of Pendency of Action
(Doc. #3) and filed an unsuccessful motion for a Temporary
Restraining Order (Doc. #9).

Plaintiff alleges that she is the victim of fraud, predatory
lending, and an unlawful foreclosure. Plaintiff was previously pro
se, but acquired counsel, who filed the SAC. The SAC alleges
problems with the chain of title and the Deed of Trust. Plaintiff
further alleges that the purported lender/servicer failed, refused
or neglected to work with her to avoid foreclosure. Defendants
contend that despite Plaintiffs slew of general allegations about
the mortgage banking industry, Plaintiff fails to state a claim

against Defendants.

! This motion was determined to be suitable for decision without

oral argument. E.D. Cal. L.R. 230(g).
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IT. OPINION

A. Legal Standard

A party may move to dismiss an action for failure to state a
claim upon which relief can be granted pursuant to Federal Rules of
Civil Procedure 12 (b) (6). In considering a motion to dismiss, the
court must accept the allegations in the complaint as true and draw

all reasonable inferences in favor of the plaintiff. Scheuer v.

Rhodes, 416 U.S. 232, 236 (1975), overruled on other grounds by

Davis v. Scherer, 468 U.S. 183 (1984); Cruz v. Beto, 405 U.S. 319,

322 (1972). Assertions that are mere “legal conclusions,” however,

are not entitled to the assumption of truth. Ashcroft v. Igbal,

129 s. Ct. 1937, 1950 (2009), citing Bell Atl. Corp. v. Twombly,

550 U.S. 544, 555 (2007). To survive a motion to dismiss, a
plaintiff needs to plead “enough facts to state a claim to relief
that is plausible on its face.” Twombly, 550 U.S. at 570.
Dismissal is appropriate where the plaintiff fails to state a claim

supportable by a cognizable legal theory. Balistreri v. Pacifica

Police Dep’t, 901 F.2d 696, 699 (9th Cir. 1990).

Upon granting a motion to dismiss for failure to state a
claim, the court has discretion to allow leave to amend the
complaint pursuant to Federal Rules of Civil Procedure 15 (a).
“Absent prejudice, or a strong showing of any [other relevant]
factor[], there exists a presumption under Rule 15(a) in favor of

granting leave to amend.” Eminence Capital, L.L.C. v. Aspeon,

Inc., 316 F.3d 1048, 1052 (9th Cir. 2003). “Dismissal with

prejudice and without leave to amend is not appropriate unless it
is clear . . . that the complaint could not be saved by amendment.”

Id.
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Generally, the court may not consider material beyond the
pleadings in ruling on a motion to dismiss for failure to state a
claim. There are two exceptions: when material is attached to the
complaint or relied on by the complaint, or when the court takes
judicial notice of matters of public record, provided the facts are

not subject to reasonable dispute. Sherman v. Stryker Corp., 2009

WL 2241664 at *2 (C.D. Cal. Mar. 30, 2009) (internal citations
omitted). In this case, Plaintiff has attached Exhibits A-N (Doc.
#62, Ex. 1) to the SAC. Plaintiff relies on these documents in her
Complaint (several of which are also public record as they are
recorded documents), and Defendants do not object to the Court
considering the attached documents. Accordingly, the Court will

consider documents A-N in ruling on the motion to dismiss.

B. Claims for Relief
1. Violation of the Home Ownership Equity Protection
Act

Plaintiff alleges that Defendants have violated the
Homeownership Equity Protection Act (“HOEPA”), 15 U.S.C. § 1639.
The SAC seeks rescission and damages under HOEPA. The SAC lumps
all the defendants together and does not specifically identify the
defendant (s) to whom her allegations pertain. Defendants argue
that Plaintiff fails to state a claim for violation of HOEPA,
because her claim is barred by the statute of limitations and the
SAC does not sufficiently allege that her loan falls under HOEPA.
However, Defendants only attack the portion of Plaintiff’s claim
seeking damages, and not her claim for rescission.

HOEPA is an amendment to the Truth in Lending Act (“TILA"),

and therefore is governed by the same remedial scheme and statutes
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of limitations as TILA. Hensley v. Bank of New York Mellon, 2010

WL 5418862, *4 (E.D. Cal. Dec. 23, 2010); Wadhwa v. Aurora Loan

Services, LLC, 2011 WL 1601593, *2 (E.D. Cal. April 27, 2011). The

statute of limitations for TILA damages claim is one year from the
occurrence of a violation. 15 U.S.C. § 1640(e). Under 15 U.S.C.

§ 1635(f), TILA rescission claims shall expire three years after
the date of consummation of the transaction, or upon sale of the
property, whichever occurs first. The limitations period runs from

the date of consummation of the transaction. Wadhwa, supra (citing

King v. California, 784 F.2d 910, 915 (9th Cir. 1986).

The doctrine of equitable tolling may, in the
appropriate circumstance, suspend the limitation
period until the borrower discovers or had reasonable
opportunity to discover the fraud or nondisclosures
that form the basis of the TILA action. While the
applicability of the equitable tolling doctrine often
depends on matters outside the pleadings, dismissal
may be appropriate when a plaintiff fails to allege
facts suggesting that he did not have a reasonable
opportunity to discover the violation.

Wadwha, 2011 WL 1601593 at *2 (internal citations omitted).

Here, the loan was issued on January 14, 2009, and Plaintiff
filed her complaint on August 11, 2010, more than one year later.
Plaintiff has included the cursory allegation throughout the SAC
that she did not learn of any violations until November 2009, and
thus any applicable statute of limitation should run from this
date. However, the SAC offers no factual support for Plaintiff’s
allegation that she was unable to compare the allegedly improper
disclosure in the loan documents with the required disclosures
under HOEPA, nor does she explain why she could not have learned of
the alleged violations within the statutory period. See, e.g.,

Wadhwa, 2011 WL 1601593,at *2-3 (declining to apply equitable
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tolling where plaintiffs did not allege why they could not compare
disclosure forms or discover the violation during the statutory
period) . Accordingly, the statute of limitations for Plaintiff’s
HOEPA damages claim has run, and the Court does not find from the
SAC’s conclusory tolling allegation that equitable tolling applies.
While Plaintiff’s HOEPA claim for rescission is timely, Plaintiff
has failed to tender the full amount of the loan or alleged ability

to tender. See e.g. Little v. Accent Conservatory and Sunroom

Designs, 2011 WL 2215816, *3 (S.D. Cal. June 7, 2011). As when
alleging a claim for rescission under TILA, plaintiffs must make an
offer of complete tender before seeking rescission of the loan. Id.

Additionally, Defendants argue that Plaintiff has not shown
that HOEPA applies to her loan. A loan is subject to HOEPA if the
loan’s annual percentage rate at consummation exceeds by more than
ten percent the applicable yield on treasury securities, or the
total points and fees payable by the consumer at or before closing
exceeds eight percent of the total loan amount or $400.00,
whichever is greater. 15 U.S.C. § 1602(aa) (1) (3); 12 C.F.R.
§226.32(a) (1). A HOEPA claim that fails to allege facts showing
that the plaintiff’s loan satisfies one of the tests cannot

withstand a motion to dismiss. Rendon v. Countrywide Home Loans,

Inc., 2009 WL 3126400, *9 (E.D. Cal. 2009). The SAC states that

Plaintiff was required to pay excessive fees that exceeded ten
percent of the amount financed. Taking this allegation as true, as
the Court is required, Plaintiff has sufficiently alleged that
HOEPA may apply to her loan. However, because her claim for
damages 1s barred by the statute of limitations, and she has not

sufficiently alleged tender so as to maintain her claim for




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

[HRN

3-01436-mg Doc 24-10 Filed 01/25/16 Entered 01/25/16 16:11:46  Exhibit | to
Case 2:10-cv-02153-JARIeNPesiseatiesht 20 &pedD6/30/11 Page 7 of 14

rescission, the HOEPA claim is dismissed in its entirety.

2. Violation of the Real Estate Settlement Procedures
Act

Plaintiff alleges that Defendants violated the Real Estate
Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2607, because
Defendants “accepted charges for the rendering of real estate
services which were in fact charges for other than services
actually performed.” SAC {71. Defendants argue that the RESPA
claim is barred by the one year statute of limitations and fails to

state a claim.

The primary ill that section 2607 is designed to
remedy is the potential for unnecessarily high
settlement charges caused by kickbacks, fee-splitting,
and other practices that suppress price competition
for settlement services. This ill occurs, if at all,
when the plaintiff pays for the tainted service,
typically at the closing. 12 U.S.C. § 2614 provides
that a section 2607 claim may be brought within 1 year
from the date of the occurrence of the violation.
Barring extenuating circumstances, the date of the
occurrence of the violation is the date on which the
loan closed.

Solano v. America’s Servicing Company, 2011 WL 1669735, *3 (E.D.

Cal. May 3, 2011) (internal citations omitted).

In this case, Plaintiff’s loan was made on January 14, 2009.
Thus, her current claim is barred by the statute of limitations.
As discussed above, neither the SAC nor Plaintiff’s opposition
brief discuss why she could not have discovered the alleged
violation within the one-year statutory period. Therefore,
Plaintiff has not shown that equitable tolling applies to her
claim. Moreover, the claim itself is devoid of factual support for
her conclusory allegation that Defendants violated RESPA, and is

thus insufficient to state a claim against Defendants. Because
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Plaintiff lumps all Defendants together, it is unclear against whom
she intends to bring the claim. Defendants note in their reply
brief that none of them were the original lenders on the loan,
therefore none of them were involved at the time that the alleged
violations occurred. Accordingly, the RESPA claim is dismissed.

3. Violation of the Truth in Lending Act

Plaintiff alleges that Defendants violated TILA, 15 U.S.C. §
1601, et seqg., by failing to disclose certain charges in the
finance charge shown on the TILA statement. Plaintiff seeks
rescission and alleges that the SAC serves as formal notice of her
intent to rescind her loan under TILA. Defendants assert that
Plaintiff cannot state a claim for rescission under TILA, without
first alleging that she can tender the amount due on the loan. To
the extent that Plaintiff seeks damages, Defendants argue damages
are barred by the one year statute of limitations.

The statute of limitations for rescission under TILA is three
years. Accordingly, Plaintiff’s claim for rescission is timely.
However, as discussed in the HOEPA claim, her claim for damages
under TILA is barred, as the statute of limitations has run and she
has not made sufficient allegations as to why equitable tolling
should apply. Further, Defendants are correct that Plaintiff must
allege tender in order to bring her claim for rescission, and she

has not done so. (See, e.g., Rose v. American Home Mortg.

Servicing, Inc., 2011 WL 2074938, at *2 (E.D. Cal. May 25, 2011).

A tender must be one of full performance and must be unconditional
to be valid. Solano, 2011 WL 1669735, at *8. Plaintiff’s
allegation that she offered to tender in the letter of rescission

(Ex. F. to the SAC), conditioned on receiving approximately 4
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million dollars in damages from Defendants, is not sufficient.
Accordingly, the claim for TILA rescission and damages is
dismissed.

4, Violation of the Fair Credit Reporting Act

Plaintiff alleges that Defendants violated the Fair Credit
Reporting Act (“FCRA”), 15 U.S.C. § 1681 by reporting negative
information about Plaintiff to the major credit reporting agencies.
Defendants argue that Plaintiff has not properly alleged a
violation of the FRCA and therefore fails to state a claim against
Defendants.

There is a private right of action for violations of section

1681 (S) (2() (b) of the FRCA. Matracia v. JP Morgan Chase Bank, 2011

WL 1833092, *3 (E.D. Cal. May 12, 2011). However, to succeed on
such a claim, a plaintiff must allege that she had a dispute with a
credit reporting agency regarding the accuracy of an account, that
the credit reporting agency notified the furnisher of the
information, and that the furnisher failed to take the remedial
measures outlined in the statute. Id. Here, Plaintiff fails to
allege any of these facts. Accordingly, the FRCA claim 1is
dismissed.

5. Fraudulent Misrepresentation

Plaintiff alleges that Defendants fraudulently concealed and
misrepresented information about her loan, before and after
closing. Defendants assert that Plaintiff’s allegations do not
meet the heightened pleading standard for claims of fraud.

Rule 9(b)’s heightened pleading standard applies to averments
of fraud in all civil cases, regardless of whether or not fraud is

an essential element of the claim. Rule 9(b) proves that in
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alleging fraud or mistake, a party must state with particularity
the circumstances constituting fraud or mistake. The required
specificity includes the time, place and specific content of the
false representations as well as the identities of the parties to
the misrepresentations. Further, in alleging fraud against
multiple defendants, Rule 9(b) does not allow a complaint to merely
lump multiple defendants together but requires plaintiff to
differentiate her allegations when suing more than one defendant.”
Solano, 2011 WL 1669735, *5-6 (internal citations omitted).

As the SAC does not differentiate between the named
defendants, and is not plead with the specificity required by Rule
9(b), Plaintiff’s claim for fraudulent misrepresentation is
dismissed.

6. Breach of Fiduciary Duty

Plaintiff alleges that Defendants breached their fiduciary
duty by inducing Plaintiff to enter into a mortgage that was
contrary to Plaintiff’s intentions and interests. Defendants move
to dismiss for failure to prove that a fiduciary relationship
existed.

To state a claim for breach of fiduciary duty, a plaintiff
must allege: (1) the existence of a fiduciary relationship; (2) the
breach of that relationship; and (3) damage proximately caused

thereby. Solano, supra, at *6. As a general rule, a loan

transaction is an at arms length transaction and there is no
fiduciary relationship between the borrower and lender. Further,
loan servicers typically do not have a fiduciary relationship with
borrowers. Id. The allegations in the SAC that Defendants

breached their fiduciary duty are identical to allegations of

10
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breach of fiduciary duty previously dismissed in Solano, 2011 WL
1669735 at *6. As the allegations in the SAC do not show that
these defendants are indeed fiduciaries to Plaintiff, the claim for
Breach of Fiduciary Duty is dismissed.

7. Unjust Enrichment

Plaintiff alleges that Defendants have been unjustly enriched
by receiving fees and benefits from the loan transaction, at the
expense of Plaintiff. Defendants move to dismiss this claim,
asserting that that Plaintiff cannot bring a claim for unjust
enrichment, and has not shown any wrongful act by Defendants.
Under California law, it is well settled that an action based upon
an implied-in-fact contract or quasi-contract cannot lie where
there exists between the parties a valid express contract covering
the same subject matter. Solano, 2011 WL 1669735 at *7. Because
the SAC alleges the existence of an express contract between the
parties that governed the loan transaction, she cannot bring a
claim for unjust enrichment based on an alleged implied contract
covering the same loan transaction. Accordingly, the claim for
unjust enrichment is dismissed.

8. Civil Conspiracy

Plaintiff alleges that Defendants engaged in a conspiracy to
further illegal acts in the course of the loan transaction.
Defendants move to dismiss this claim, arguing that there is no
independent claim for civil conspiracy under California law.

Conspiracy 1s not a cause of action, but a legal doctrine that
imposes liability on persons who, although not actually committing
a tort themselves, share with the immediate tortfeasors a common

plan or design in its perpetration. Standing alone, a conspiracy

11
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does no harm and engenders no tort liability. It must be activated
by the commission of an actual tort. Further, to allege a civil
conspiracy to defraud, a complaint must meet the particularity

requirement of Rule 9(b). Solano, supra at *10. Accordingly, as

Plaintiff does not set forth the basis for her claim of conspiracy,
and as this Court is dismissing all other claims in the SAC upon
which her conspiracy claim could possibly be based, the civil
conspiracy claim is dismissed.

9. Civil RICO Violations

Plaintiff alleges that Defendants participate in a RICO
conspiracy to defraud her. Defendants move to dismiss this claim,
arguing that it is not plead with particularity, Plaintiff has not
plead any facts to support her allegation of a RICO conspiracy, and
has not alleged that Defendants engaged in pattern of activities
affecting interstate commerce. To properly plead a RICO violation
for civil damages, a plaintiff must show that defendants, through
two or more acts constituting a pattern, participated in an

activity affecting interstate commerce. McAnelly v. PNC Mortgage,

2011 WL 318575, *3 (E.D. Cal. Feb. 1, 2011). As Plaintiff has
raised only conclusory allegations without any factual support, and
has failed to allege the essential elements of a RICO claim, her
RICO conspiracy claim is dismissed.

10. Quiet Title

Plaintiff brings a claim to quiet title to the property,
seeking full and clear title. Defendants move to dismiss the claim
because Plaintiff has not tendered the amount she owes. “Under
California law, it is well settled that a mortgagor cannot quiet

his title against the mortgagee without paying the debt secured.”

12
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Solano, 2011 WL 1669735 at *8. Therefore, to maintain a quiet
title claim a plaintiff is required to allege tender of the
proceeds of the loan at the pleading stage. A tender must be one
of full performance and must be unconditional to be valid. Id. As
previously discussed, Plaintiff has not sufficiently alleged

tender. Accordingly, the claim to quiet title is dismissed.

11. Usury and Fraud

Plaintiff alleges that Defendants have committed usury and fraud.
Defendants move to dismiss, arguing that Plaintiff lumps all
Defendants together, fails to plead with particularity and has not
set forth the basis for her usury claim. Under California law, the
elements of a fraud claims are (1) misrepresentation; (2) knowledge
of falsity; (3) intent to induce reliance; (4) justifiable
reliance; and (5) resulting damage. Solano, 2011 WL1669735 at *9.
A claim for fraud in federal court must satisfy Rule 9(b)’s
heightened pleading requirements. Id. The elements of a usury
claim are (1) the transaction must be a loan or forbearance;

(2) the interest to be paid must exceed the statutory maximum;

(3) the loan an interest must be absolutely repayable by the
borrower; and (4) the lender must have a willful intent to enter
into a usurious transaction. A loan that charges an interest rate
greater than 10 percent per annum is usurious. Id. As Plaintiff
has failed to plead her claim with the required particularity, and
has not set forth any facts to support her claim for usury and
fraud, the claim is dismissed.

12. Wrongful Foreclosure

Plaintiff alleges that Defendant wrongfully foreclosed on her

property, because Defendants are not the beneficiaries of the

13
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mortgage. Defendants contend that Plaintiff must fully tender
before she can challenge the foreclosure sale. To state a wrongful
foreclosure claim, a plaintiff must allege a credible tender of the

amount of the secured debt. Solano, supra, at *10. As discussed

above, tender must be one of full performance and must be
unconditional to be valid. Plaintiff makes no such unconditional
tender in the SAC, accordingly, the motion to dismiss this claim is
granted.

13. Breach of Trust Instrument

Lastly, Plaintiff brings a claim captioned “Breach of Trust
Instrument” in which she alleges that the security instrument was
breached. Defendants move to dismiss alleging that Plaintiff’s
claim is vague, and that plaintiff has not set facts showing
wrongful acts or damages to support her claim. Identical
allegations were dismissed as conclusory, vague and insufficient to
inform each defendant of its liability for breach of the security

instrument in Matracia v. JP Morgan Chase Bank, 2011 WL 1833092,

at*6 (E.D. Cal. May 12, 2011) (dismissing a complaint brought by
Plaintiff’s counsel). This Court likewise finds that Plaintiff has
failed to state claim for breach of the security instrument, and
the claim is dismissed.
IIT. ORDER

Plaintiff has already amended her complaint twice and has yet
to properly plead her claims. Thus it is clear that none of the
claims can be saved by further amendment. Accordingly, all of the

claims in the SAC are dismissed with prejudice.

IT IS SO ORDERED.
Dated: June 30, 2011 342’

OHN A. MENDEZ,D{ J{
UNITED STATES STRICT JIDGE

14
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(1) Memorandum)(Matson, R) (Main Document 2 replaced on 8/11/2010) (Matson, R).
(Attachment 1 replaced on 8/11/2010) (Matson, R).
Filed & Entered: 08/11/2010|Notice of Lis Pendens

3 |Docket Text: NOTICE of PENDENCY OF ACTION by Shelley Von Brincken. (Matson, R)
(Main Document 3 replaced on 8/11/2010) (Matson, R).
Filed & Entered: 08/11/2010|{Motion for Preliminary Injunction

4 Terminated.: 08/12/2010

= |Docket Text: MOTION for TEMPORARY INJUNCTION by Shelley Von Brincken. (Duong, D)
(Matson, R). (Main Document 4 replaced on 8/11/2010) (Matson, R).
Filed & Entered: 08/11/2010|Notice - Other

S |Docket Text: NOTICE of TRO Checklist by Shelley Von Brincken re [2] MOTION for
RESTRAINING ORDER. (Matson, R) (Main Document 5 replaced on 8/11/2010) (Matson, R).

6 |Filed & Entered: 08/11/2010|Summons
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Docket Text: SUMMONS ISSUED as to *Executive Trust Services, Mortgageclose.com Inc.*
with answer to complaint due within *21* days. Attorney *Shelley Von Brincken* *14738 Wolf
Road* *Grass Valley, CA 95949*. (Duong, D)

(RN

Filed & Entered: 08/11/2010|Civil New Case Documents for JAM

Docket Text: CIVIL NEW CASE DOCUMENTS ISSUED:; Initial Scheduling Conference set for
2/17/2011 at 10:00 AM in Courtroom 25 (KJN) before Magistrate Judge Kendall J. Newman.
(Attachments: # (1) Consent Form) (Duong, D)

Filed & Entered: 08/11/2010{Clerk's Notice of Docket Correction

Docket Text: CLERK'S NOTICE of DOCKET CORRECTION: When the action was filed the
Clerk's Office inadvertently wrote the case number as 2:10-cv-2153 JAM EFB (PS); the correct
case number is 2:10-cv-2153 JAM KIN (PS). (Matson, R)

\O

Filed & Entered.: 08/12/2010{Minute Order

Docket Text: MINUTE ORDER: TRO denied. (Pro Se plaintiff served via USPS) (Vine, H)

Filed: 08/20/2010{Summons Returned Executed
Entered: 08/23/2010

Docket Text: SUMMONS RETURNED EXECUTED: Executive Trust Services served on
8/12/2010. (Kaminski, H)

Filed: 08/20/2010{Summons Returned Executed
Entered: 08/23/2010

Docket Text: SUMMONS RETURNED EXECUTED: Mortgageclose.com Inc. served on
8/12/2010. (Kaminski, H)

Filed: 09/01/2010|Amended Complaint
Entered: 09/02/2010

Docket Text: FIRST AMENDED COMPLAINT against all Defendants by Shelley Von Brincken.
(Zignago, K.)

Filed: 09/08/2010|Request for Entry of Default
Entered: 09/09/2010

Docket Text: REQUEST FOR ENTRY OF DEFAULT as to Executive Trust Services, and
Mortgageclose.com Inc., by Shelley Von Brincken. (Kastilahn, A)

Filed & Entered.: 09/09/2010|Service by Mail

Docket Text: SERVICE BY MAIL: [14] Clerk's Entry of Default served on Shelley Von
Brincken. (Kastilahn, A)

Filed & Entered: 09/09/2010|Clerk's Entry of Default

Docket Text: CLERK'S ENTRY OF DEFAULT as to *Executive Trust Services, and
Mortgageclose.com Inc.* (Kastilahn, A)

Filed: 09/13/2010{Summons Returned Executed
Entered: 09/14/2010

Docket Text: SUMMONS RETURNED EXECUTED: GMAC Mortgage, LLC served on
9/2/2010. (Mena-Sanchez, L)

Filed & Entered: 09/14/2010|Service by Mail

Docket Text: SERVICE BY MAIL: [15] Summons served on Shelley Von Brincken. (Matson, R)

Filed & Entered.: 09/14/2010{Summons
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Docket Text: SUMMONS ISSUED as to *GMAC Mortgage, LLC* with answer to complaint due
within *21* days. Attorney *Shelley von Bricken* *14738 Wolf Road* *Grass Valley, CA
95949*. (Matson, R)

Filed: 09/15/2010{Summons Returned Executed
Entered: 09/16/2010

Docket Text: SUMMONS RETURNED EXECUTED: Executive Trust Services served and
Mortgageclose.com Inc. served on 9/8/2010.(Mena-Sanchez, L)

Filed & Entered: 09/20/2010|Findings and Recommendations (Motion)
Terminated: 09/20/2010

Docket Text: [Disregard - Counsel to refile] MOTION to VACATE amending [14] Clerk's Entry
of Default Notice of Motion and Motion for Relief from Default;, Memo of Points and Authorities,
Dec of Samuel G Broyles Jr. by Mortgageclose.com Inc.. Attorney Broyles, Samuel G added.
Motion Hearing set for 11/4/2010 at 10:00 AM in Courtroom 25 (KJN) before Magistrate Judge
Kendall J. Newman. (Broyles, Samuel) Modified on 9/20/2010 (Owen, K).

Filed & Entered.: 09/20/2010{Motion to Vacate
Terminated: 11/04/2010

Docket Text: MOTION for RELIEF from [14] Clerk's Entry of Default by Mortgageclose.com
Inc. Motion Hearing set for 11/04/10 at 10:00 AM in Courtroom 25 (KJN) before Magistrate
Judge Kendall J. Newman. (Attachments: # (1) Certificate of Service)(Broyles, Samuel) Modified
on 11/2/2010 (Benson, A.).

Filed & Entered: 09/23/2010{Motion to Dismiss
Terminated.: 01/11/2011

Docket Text: MOTION to DISMISS by GMAC Mortgage, LLC. Attorney Barilovits, Philip
added. Motion Hearing set for 11/17/2010 at 09:30 AM in Courtroom 6 (JAM) before Judge John
A. Mendez. (Attachments: # (1) Proposed Order)(Barilovits, Philip)

Filed & Entered: 09/23/2010|Request for Judicial Notice

Docket Text: REQUEST for JUDICIAL NOTICE by GMAC Mortgage, LLC in re [20] Motion to
Dismiss,. (Attachments: # (1) Exhibit A - Deed of Trust, # (2) Exhibit B - Notice of Default, # (3)
Exhibit C - Notice of Trustee's Sale, # (4) Exhibit D - Trustee's Deed Upon Sale)(Barilovits,
Philip)

Filed & Entered.: 09/24/2010|Service by Mail

Docket Text: SERVICE BY MAIL: [22] Minute Order served on Shelley Von Brincken.
(Streeter, J)

22

Filed & Entered: 09/24/2010{Minute Order

Docket Text: MINUTE ORDER (TEXT ONLY) by Relief CRD Judy Streeter for Judge John A.
Mendez on 09/24/2010: The Court is in receipt of Defendant's Motion to Dismiss [20]. The
Motion, as filed, is defective. Defendant is directED to comply with local rule 302(c)(21) and 230
(a) and re-notice the motion for one of the following law and motion dates before Magistrate
Judge Kendall J. Newman: 11/4/2010 or 11/18/2010 at 10:00 a.m. in courtroom #25.
Accordingly, the 11/17/2010 hearing date before Judge John A. Mendez is VACATED. (Streeter,

J)

Filed & Entered: 09/29/2010|Notice - Other

Docket Text: AMENDED NOTICE of MOTION re [20] Motion to Dismiss by GMAC Mortgage,
LLC. Motion Hearing reset for 11/18/10 at 10:00 AM before Kendall J. Newman in Courtroom
25. (Barilovits, Philip) Modified on 10/1/2010 (Owen, K).
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Filed: 10/21/2010
Entered: 10/22/2010

Reply to Response to Motion

(Williams, D)

Docket Text: REPLY by Shelley Von Brincken to RESPONSE to [20] MOTION to DISMISS.

Filed & Entered.: 10/27/2010]Service by Mail

Docket Text: SERVICE BY MAIL: Minute Order [25] served on Shelley Von Brincken. (Schultz,
©)

Filed & Entered: 10/27/2010|{Minute Order

Dismiss [20] set for 11/18/2010 is VACATED

Docket Text: MINUTE ORDER issued by Courtroom Deputy C. Schultz for Magistrate Judge
2> |Kendall J. Newman on 10/27/2010 ORDERING that the hearing on Defendant's Motion to

Courtroom 25 before Magistrate Judge Kendall J. Newman. (Schultz, C)

and RESET for 12/2/2010 at 10:00 AM in

Filed & Entered: 10/29/2010

Application

Samuel) Modified on 11/2/2010 (Benson, A.).

Docket Text: APPLICATION for Telephonic Appearance by Mortgageclose.com Inc. re [19]
Motion for Relief from Clerk's Entry of Default. (Attachments: # (1) Proposed Order)(Broyles,

Filed & Entered: 10/29/2010

Proposed Order

Docket Text: PROPOSED ORDER re [26] Application for Telephonic Appearance by
Mortgageclose.com Inc.. (Broyles, Samuel) Modified on 11/2/2010 (Benson, A.).

Filed & Entered: 10/29/2010

Declaration

Docket Text: AMENDED CERTIFICATE OF
Modified on 11/2/2010 (Benson, A.).

SERVICE [26] Application. (Broyles, Samuel)

Filed & Entered.: 10/29/2010

Declaration

Docket Text: AMENDED CERTIFICATE OF
Samuel) Modified on 11/2/2010 (Benson, A.).

SERVICE re [27] Proposed Order . (Broyles,

— |Docket Text: MOTION to SET ASIDE [14] Cl
Attorney Barilovits, Philip added. (Barilovits, Philip) Modified on 11/2/2010 (Benson, A.).

Filed & Entered: 11/01/2010
Terminated.: 01/11/2011

Motion to Set Aside

erk's Entry of Default by Executive Trust Services.

Filed & Entered.: 11/01/2010

Declaration

Docket Text: DECLARATION of Philip Barilovits in support of [30] Motion to Set Aside [14]
Clerk's Entry of Default. (Attachments: # (1) Exhibit A)(Barilovits, Philip)

2z |Docket Text: CERTIFICATE of SERVICE by
Aside. (Barilovits, Philip) Modified on 11/2/2010 (Benson, A.).

Filed & Entered: 11/01/2010

Certificate of Service

Executive Trust Services re [30] Motion to Set

Filed & Entered: 11/02/2010

Service by Mail

Docket Text: SERVICE BY MAIL: Minute Or
©

der [33] served on Shelley Von Brincken. (Schultz,

Filed & Entered: 11/02/2010

Service by Mail

Docket Text: SERVICE BY MAIL: [34] Order served on Shelley Von Brincken. (Zignago, K.)

Filed & Entered: 11/02/2010

Minute Order
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Docket Text: MINUTE ORDER issued by Courtroom Deputy C. Schultz for Magistrate Judge
Kendall J. Newman on 11/2/2010 ORDERING that the hearing on Defendant's Motion to Dismiss
[20] set for 12/2/2010 is VACATED and RESET for 12/9/2010 at 10:00 AM in Courtroom 25
before Magistrate Judge Kendall J. Newman.(Schultz, C)

Filed & Entered.: 11/02/2010{Order

Docket Text: ORDER signed by Magistrate Judge Kendall J. Newman on 11/1/2010 GRANTING
application for telephonic appearance on its [ 19] motion for relief from the clerk's entry of default
on 11/4/2010. (Zignago, K.)

Filed & Entered: 11/03/2010|Notice - Other

Docket Text: NOTICE OF WITHDRAWAL of opposition to request for relief from default by
Shelley Von Brincken. Attorney Burgess, Holly S. added. (Burgess, Holly) (Main Document [35]
replaced on 11/3/2010) (Schultz, C). Modified on 11/4/2010 (Reader, L).

— |Docket Text: NOTICE Substitution of Attorneys by Shelley Von Brincken. (Burgess, Holly)

Filed & Entered: 11/03/2010|Notice - Other

37

Filed & Entered: 11/04/2010|{Motion Hearing

Docket Text: MINUTES for MOTION HEARING held before Magistrate Judge Kendall J.
Newman on 11/4/2010. Ms. Burgess advised the court she is appearing as retained counsel on
behalf of Shelley Von Brincken. After hearing from the parties, and in light of plaintiff's notice of
withdrawal of opposition [35] to defendant MotgageClose.com, Inc.'s motion to set aside the
clerk's entry of default [19], the Court ORDERED that the clerk's entry of default [14] is SET
ASIDE as to defendant MotgageClose.com, Inc. On or before 11/18/2010, plaintiff's counsel shall
file a stipulation and proposed order granting plaintiff leave to file a second amended complaint
and the attached proposed second amended complaint, or a brief statement regarding why such a
stipulation could not be reached or an amended pleading filed. To the extent possible, the parties
shall also file on or before 11/18/2010, a brief status report addressing how the parties intend to
proceed in this matter, which may be used to assist the court in scheduling dates in this case.
Plaintiff's Counsel, Holly Burgess, present by telephone. Defendant's Counsel, Samuel Broyles
Jr., present by telephone. Court Reporter/E.C.R.O.: CD. (Text Only) (Schultz, C)

Filed & Entered: 11/05/2010|Order

Docket Text: ORDER signed by Magistrate Judge Kendall J. Newman on 11/4/2010 ORDERING
This matter shall is REFERRED the US District Judge assigned to this action. All dates pending
before the undersigned, including the hearings on the [20] pending motion to dismiss and [30]
motion for relief from entry of default presently set for hearing on 12/9/2010, before the
undersigned, are VACATED and shall be RE-NOTICED for hearing before the US District Judge
assigned to this action on an available date before the District Judge; and Henceforth the caption
on documents filed in this action shall be 2:10-cv-02153 JAM KIJN. (Reader, L)

Filed & Entered: 11/12/2010|Notice to Reschedule Hearing on Motion

Docket Text: NOTICE to RESCHEDULE HEARING on as to [20] Motion to Dismiss. Hearing
RESET for 01/26/11 at 09:30 AM in Courtroom 6 (JAM) before Judge John A. Mendez.
(Barilovits, Philip) Modified on 11/12/2010 (Benson, A.).

Filed & Entered.: 11/12/2010|Notice to Reschedule Hearing on Motion

Docket Text: NOTICE to RESCHEDULE HEARING on [30] Motion to Set Aside [14] Clerk's
Entry of Default : Motion Hearing set for 1/26/2011 at 09:30 AM in Courtroom 6 (JAM) before
Judge John A. Mendez. (Barilovits, Philip)

Filed & Entered: 11/18/2010|Status Report
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Docket Text: STATUS REPORT by Shelley Von Brincken. (Burgess, Holly)

Filed & Entered: 11/22/2010|{Motion to Withdraw as Attorney
Terminated: 01/11/2011
4 |Docket Text: MOTION to WITHDRAW as ATTORNEY by Samuel G. Broyles, Jr., Esq. and
— |Kathleen Hateley, Esq. for Mortgageclose.com Inc. Motion Hearing set for 1/26/2011 at 09:30
AM in Courtroom 6 (JAM) before Judge John A. Mendez. (Attachments: # (1) Proposed Order)
(Broyles, Samuel)

Filed & Entered: 11/22/2010|Proposed Order

43 |Docket Text: PROPOSED ORDER on motion to withdraw as attorneys of record re [42]
— IMOTION to WITHDRAW as ATTORNEY by Samuel G. Broyles, Jr., Esq. and Kathleen
Hateley, Esq. (Broyles, Samuel) Modified on 11/23/2010 (Duong, D).

44 Filed & Entered: 11/30/2010|Notice - Other

~ |Docket Text: NOTICE OF REMOVAL by Shelley Von Brincken. (Burgess, Holly)

45 Filed & Entered: 11/30/2010]Certificate of Service

 |Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken. (Burgess, Holly)

46 Filed & Entered: 12/02/2010|Stipulation

~ |Docket Text: STIPULATION and Proposed Order by Shelley Von Brincken. (Burgess, Holly)
Filed & Entered: 12/06/2010|Stipulation and Order

47 |Docket Text: STIPULATION and ORDER signed by Judge John A. Mendez on 12/3/2010 [46]
ORDERING that the foregoing Stipulation for leave to file a Second Amended Complaint by
Plaintiff be deemed effective as a Court Order. (Reader, L)

48 Filed & Entered: 01/06/2011|Notice - Other
~ |Docket Text: NOTICE of Change of Address by Shelley Von Brincken. (Burgess, Holly)
Filed & Entered: 01/06/2011|Certificate of Service

49 |Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken [48] Notice of Change of
Address. (Burgess, Holly) Modified on 1/7/2011 (Duong, D).

Filed & Entered: 01/11/2011|Service by Mail

Docket Text: SERVICE BY MAIL: [50] Certified copy of Remand Order mailed to Nevada
County Superior Court. (Carlos, K)

Filed & Entered: 01/11/2011|Order

50 |Pocket Text: REMAND ORDER signed by Judge John A. Mendez on 1/10/11 ORDERING the
~ |Unlawful Detainer [44] REMANDED to Nevada County Superior Court (C 10-229). Copy of
remand order sent to other court. (Carlos, K)

Filed & Entered: 01/12/2011|Notice - Other

51 |Docket Text: CLERK'S NOTICE: this case was closed in error and is now reopened. Order [50]
remanded the unlawful detainer [44] ONLY to the Nevada County Superior Court. (Carlos, K)

Filed & Entered: 01/20/2011 |Certificate of Service

53 |Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [7] Civil New Case
Documents for JAM. (Burgess, Holly)

54 |Filed & Entered.: 01/24/2011 |Minute Order

Docket Text: MINUTE ORDER: The hearing on the motion(s) now calendared for January 26,
2011 are ordered submitted without appearance and without argument pursuant to Local Rule 230
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(g).If the Court subsequently concludes that oral argument is necessary, a hearing will be set and
the parties notified accordingly. (TEXT ENTRY ONLY)(Vine, H)

Filed & Entered.: 01/24/2011|Declaration

Docket Text: PROOF OF SERVICE re [42] MOTION to WITHDRAW as ATTORNEY by
Samuel G. Broyles, Jr., Esq. and Kathleen Hateley, Esq.. (Broyles, Samuel) Modified on
1/25/2011 (Kaminski, H).

56

Filed & Entered: 01/25/2011 |Minute Order

Docket Text: MINUTE ORDER: The Court has reviewed the Motion to Withdraw as Attorneys
of Record, (Doc. 42), by Samuel G. Broyles, Jr. and Kathleen Hateley, attorneys of record for
defendant Mortgageclose.com, Inc. The motion is DENIED. A corporation must be represented
by counsel. See CE Resources, Inc. v. Magellan Group, LLC, 2009 WL 3367489 (E.D. Cal. Oct.
14, 2009). The denial is without prejudice for re-filing at such time when substitute counsel is
retained for Mortgageclose.com, Inc. IT IS SO ORDERED. (TEXT ENTRY ONLY) (Vine, H)

57

Filed & Entered: 02/08/2011 |Minute Order

Docket Text: MINUTE ORDER: In light of the parties stipulation and order (Doc. 47) allowing
Plaintiff leave to file a Second Amended Complaint, the pending motion to dismiss (Doc. 20) and
motion to set aside entry of default (Doc. 30) are MOOT. The entry of default (Doc. 14) is
deemed set aside. IT IS SO ORDERED. (TEXT ENTRY ONLY) (Vine, H)

Filed & Entered: 02/10/2011|Status Report
Docket Text: STATUS REPORT by Mortgageclose.com Inc.. (Broyles, Samuel)

Filed & Entered: 02/10/2011|Status Report
Docket Text: STATUS REPORT by Shelley Von Brincken. (Burgess, Holly)

Filed & Entered.: 02/10/2011 |Certificate of Service

Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [59] Status Report.
(Burgess, Holly)

Filed & Entered: 02/15/2011|Minute Order
Docket Text: MINUTE ORDER: Order requiring joint status report. (Vine, H)

Filed & Entered.: 02/16/2011|Amended Complaint

Docket Text: SECOND AMENDED COMPLAINT against Executive Trust Services, GMAC
Mortgage, LLC, Mortgageclose.com Inc. by Shelley Von Brincken. (Attachments: # (1) Exhibit,
# (2) Certificate of Service)(Burgess, Holly)

Filed & Entered.: 02/17/2011|Add and Terminate Parties

Docket Text: PARTY UPDATE: California Land Company of Nevada County and Mortgage
Electronic Information Systems, Inc., added per [62] Second Amended Complaint. (Benson, A.)

Filed & Entered.: 02/17/2011|Summons

Docket Text: SUMMONS ISSUED as to *California Land Company of Nevada County,
Mortgage Electronic Information Systems, Inc.,* with answer to complaint due within *21* days.
Attorney *Holly S. Burgess* *Law Offices of Holly S. Burgess* *680 Auburn Folsom Road, Ste.
109* * Auburn, CA 95603*. (Benson, A.)

64

Filed & Entered: 03/03/2011|Clerk's Notice of Docket Correction

Docket Text: CLERK'S NOTICE re [50] Order, Case Remanded served on plaintiff Shelley Von
Brincken, 14738 Wolf Rd., Grass Valley, CA 95949 at the request of Nevada Superior court.
(TEXT ONLY ENTRY)(Waggoner, D)
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Filed & Entered.: 03/07/2011 |Motion to Dismiss
Terminated: 06/30/2011

65 |Docket Text: MOTION to DISMISS by Executive Trust Services, GMAC Mortgage, LLC.

Motion Hearing set for 5/4/2011 at 09:30 AM in Courtroom 6 (JAM) before Judge John A.
Mendez. (Barilovits, Philip)

Filed & Entered: 03/07/2011 {Joinder

Docket Text: JOINDER by Mortgageclose.com Inc. in re [65] MOTION to DISMISS filed by
Executive Trust Services, GMAC Mortgage, LLC. (Broyles, Samuel)

Filed & Entered: 04/20/2011|Opposition to Motion

Docket Text: OPPOSITION by Shelley Von Brincken to [65] MOTION to DISMISS. (Burgess,
Holly)

Filed & Entered.: 04/21/2011 |Certificate of Service

Docket Text: CERTIFICATE of SERVICE by Shelley Von Brincken re [67] Opposition to
Motion. (Burgess, Holly)

Filed & Entered: 04/27/2011|Request

Docket Text: REQUEST for Telephonic Appearance by Executive Trust Services, GMAC
Mortgage, LLC, Mortgage Electronic Information Systems, Inc., re [65] MOTION to DISMISS
filed by Executive Trust Services, GMAC Mortgage, LLC. Attorney Barilovits, Philip added.
(Barilovits, Philip)

Filed & Entered: 04/28/2011|Reply

Docket Text: REPLY by Executive Trust Services, GMAC Mortgage, LLC, Mortgage Electronic
Information Systems, Inc., to RESPONSE to [67] Opposition to Motion. (Barilovits, Philip)
Modified on 5/2/2011 (Zignago, K.).

Filed & Entered: 04/28/2011|Notice - Other

L1 |Docket Text: NOTICE of Intent to submit on filed paperwork by Mortgageclose.com Inc. re [65]

MOTION to DISMISS. (Broyles, Samuel)

Filed & Entered: 04/28/2011|Request

Docket Text: REQUEST for Telephonic Appearance at GMAC's etc [65] Motion to Dismiss
Second Amended Complaint by Mortgageclose.com Inc.. (Broyles, Samuel) Modified on
5/2/2011 (Zignago, K.).

73

Filed & Entered: 04/28/2011 |Minute Order

Docket Text: MINUTE ORDER: The hearing on the motion(s) now calendared for May 4, 2011
are ordered submitted without appearance and without argument pursuant to Local Rule 230 (g).If

the Court subsequently concludes that oral argument is necessary, a hearing will be set and the
parties notified accordingly. (TEXT ENTRY ONLY) (Vine, H)

Filed & Entered: 06/30/2011|Order

Docket Text: ORDER signed by Judge John A. Mendez on 6/30/11 ORDERING that all of the
claims in the Second Amended Complaint are dismissed with prejudice. CASE CLOSED.
(Becknal, R)

Filed & Entered: 06/30/2011 [Judgment

Docket Text: JUDGMENT dated *6/30/11* pursuant to order signed by Judge John A. Mendez

on 6/30/11. (Becknal, R)
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John Von Brincken F I L E D

Shelley Von Brincken

14738 Wolf Road JUNZ5 2012
Grass Valley, California 95949 CLERK, U.S, DISTRICT COURT
530-268-8777 EAS DISTRICT OF CALIFORNIA

By (&

. ) DEPUTY GLERK
Without an Attorney in Pro Persona

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SHELLEY VON BRINCKEN, ) Case No.:
Plaintiff, )
)  &12-6V - 1689 GEB CKD p§
vs. ) ‘ ’
GMAC MORTGAGE, MORTGAGE ; % COMPLAINT FOR VIOLATIONS OF
ELECTRONIC REGISTRATION SYSTEM, ) THE FAIR DEBT COLLECTIONS ACT
INC, FEDERAL NATIONAL MORTGAGE ) UNDER 15 U.S.C. §1692
ASSOCIATION, THE LAW OFFICES OF )
PITE DUNCAN, LLP., )
)
Defendants. )
)
JURISDICTION AND VENUE
1. This is an action for damages for violation of the provisions of the Fair Debt Collection

Practices Act, 15 U.S.C. § 1692 et seq. The jurisdiction of this court is invoked under 15 U.S.C.
§ 1692k (d) and 28 U.S.C. §§ 1331, 1337.

2. The plaintiff in this action is an individual who resides at 14738 Wolf Road, Grass
Valley, California 95949 and who is a citizen of the United States and resident of the State of

California.

3. Defendants GMAC MORTGAGE, MORTGAGE ELECTRONIC REGISTRATION

SYSTEM, INC, FEDERAL NATIONAL MORTGAGE ASSOCIATION, and THE LAW

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U,.3.C. $§1692
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OFFICES OF PITE DUNCAN, LLP., business in the State of California, have substantial
contacts with the State of California, particularly as relates to the actions and omissions that gave
rise to the claims asserted in this complaint, so that it is proper for this court to exercise
jurisdiction over these defendants. This defendant may be served with process by serving GMAC
MORTGAGE, herein after as “GMAC”; MORTGAGE ELECTRONIC REGISTRATION
SYSTEM, INC., herein after as “MERS”; FEDERAL NATIONAL MORTGAGE
ASSOCTATION, herein after as “FNMA”; THE LAW OFFICES OF PITE DUNCAN, LLP.,
herein after “PITE” and are located at the following address(s), 1100 VIRGINIA DRIVE, FORT
WASHINGTON, PA. 19034 (GMAC); 3300 S.W. 34™ AVENUE, SUITE 101, OCALA, FL.
34474 (MERS); 3900 WISCONSIN AVE., WASHINGTON, DC 20016 (FNMA); 4375
JUTLAND DRIVE, SUITE 200, SAN DIEGO, CA. 92117 (PITE).
4. As more fully explained below, the action involves a debt relating to real property that
was made in City of Grass Valley, State of California and is to be performed there. The
complaint further alleges that Defendant “PITE”, who violated the Act by wanton disregard for
settlement offers before and afier tender. Actions of this Defendant were intentional and willfully
and caused intentionally to delayed the Plaintiff from settling the debt properly; and allowing
other third parties to create new debts from the old and forcibly attempting to collect.

CLAIM FOR RELIEF
5. Plaintiff is a "consumer" within the meaning of 15 U.S.C. § 1692a (3).
6. Defendant(s) are a "debt collector” within the meaning of 15 U.S.C. § 1692a (6).
7. On January 6, 2012 Trustee for the Plaintiff, wrote to defendant(s) (GMAC) and (FNMA)

whereby requesting an offer in compromise and a request to enter into a composition agreement

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBRT COLLECTIONS ACT UNDER 15 U.S§.C. §1692




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13-01436-mg Doc 24-12 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit K t
Case 2:12-cv-01689-GEHkBeatmsatipientA9 £md 86/25/12 Page 3 of 18

regarding a debt related to real property of Plaintiff to which has now gone dormant and
unaddressed marked as Exhibit “1”.

8. On April 5, 2012 Plaintiff notified Defendants and additionally requested estoppel and
authorization to negotiate the debt attached as Exhibit “2”.

9. On or about April 9® Plaintiff notified the Defendant(s) regarding security of payment for]
the debt. Defendant(s) have compromised further communication with plaintiff. The letter is
attached to this complaint and incorporated by reference in it as Exhibit "3."

10.  The following day on April 10, 2012, Defendants responded to the communication sent
the previous day increasing the amount of the debt owed as a Non-Refundable deposit for the
Defendant to even communicate or negotiate settlement with Plaintiff which is unconscionable
and overreaching, further, unreasonable. Affixed hereto as Exhibit “4”

11. On April 10, 2012, plaintiff received a correspondence from defendant stating that
defendant demanded payment of a specified debt allegedly owing to defendant “FNMA” in
essence is a violation of 28 U.S.C. §1692f(7) the same day as above.

12.  On October 18, 2010, defendant (PITE) initially contacted plaintiff in connection with a
debt owed to (FNMA) which violates 28 U.S.C. §1692g. During this initial contact, defendant
did not supply plaintiff with the information required by 15 U.S.C. § 1692g.

13.  Plaintiff has paid the debt by administrative setoff prior to levy of property connected to
the monetary obligation “consumer debt”. See Exhibit “5” attached and incorporated hereto for
convenience of the parties.

14.  More than Ninety (90) days have passed since this initial communication.

15.  Defendant(s) have not, as of yet, supplied plaintiff with a written notice containing the
information required by 15 U.S.C. § 1692g.

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S5.C. §1692
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16.  Defendant's violations of this statute have caused plaintiff to suffer actual damages ‘in the
amount of $440,000.00...
17.  Plaintiff also claims additional damages in the amount of $10,000.00 times three one fine
per party.
PRAYER
Plaintiff demands judgment against defendant as follows:
A. Actual damages in the sum of $440,000.00, together with interest.
B. Additional damages in the sum of $40,000.00.
C. Costs of this action and attorney's fees.

D. Any other relief that may be just.

Date: 6/25/2012 - Respectimphs -»'«';;'f.

Shelley Vo Brincka
14738 Wolf Road
Grass Valley, California 95949

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S.C. §1692
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VERIFICATION
I, SHELLEY C VON BRINCKEN, am the plaintiff in the above-entitled action. I have read
the foregoing complaint and know the contents thereof. The same is true of my own knowledge,
except as to those matters which are therein stated on information and belief, and, as to those
matters, I believe it to be true.
I declare under penalty of perjury under the laws of the State of California that the foregoing

1s true and correct.

Date: 6/25/2012 m{
\mrey%mm

L —
cKen.

14738 WolfRoad -
Grass Valley, California 95949

COMPLAINT FOR VIOLATIONS OF THE FAIR DEBT COLLECTIONS ACT UNDER 15 U.S5.C. §1692
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HDPC ACQUISWIIONS & SETTLEMENT INITWATIVE, LLC

From: HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC Date: 1/6/2012
P.O. BOX 330-279
BROOKLYN, NY 11233
347-413-8193

To: GMAC MORTGAGE, LLC
1160 VIRGINIA DRIVE
FORT WASHINGTON, PA. 19034

Re: Offer to Compromise and Enter into Composition Agreement

Loan No.: | 759
Property Address: 14738 WOLF ROAD, GRASS VALLEY, CA. 95949
Dear Lender/Servicer:

In the interests of bringing the case of a defaulted mortgage obligation to 4 speedy and just conclusion, 1
have been authorized to administrate all financial affairs for the borrower as they relate fo real property of
SHELLEY VON BRINCKEN and further to make a proposed settlement offer to your company to settle and satisfy
the account for closure. Please, consult with your officers, directors, investors, assigns that Borrower wishes to give
a settlement offer of full consideration to any party deemed to prove appropriate. Please do not hesitate to contact
my office with your response within fourteen (14) days from receipt of this letter.

HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC is a creditor of SHELLEY VON
BRINCKEN in the amount of $220,000.00 by reason of a certain assignment between the parties delivered to the
Borrower.

Because Borrowers have represented that they are insolvent and unable to pay in full this amount and debts
due to other creditors, HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC offers 1o accept a reasonable
percent of the above-mentioned indebtedness in full settlement and satisfaction of the indebtedness, provided that
this offer is expressly conditioned upon the agreement being entered into with GMAC MORTGAGE, LLC dealing
with a certain mortgage loan comprising one hundred percent of the total amount of debt owed by debtor.

This offer shall remain open until February 5% 2012, the date specified below for acceptance of this offer,
to permit SHELLEY VON BRINCKEN to obtain similar agreements from other creditors and to make the payment
stated within this offer. The Borrower may accept this offer by making the specified payment to HDPC
ACQUISITIONS & SETTLEMENT INITIATIVE, L1C and providing proof of acceptance of this settlement by
other creditors at a meeting with HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC and GMAC
MORTGAGE, LLC o/b/o MORTGAGECLOSE.COM, INC. and CALIFORNIA LAND TITLE COMPANY OF
NV COUNTY to be held at the company’s discretion.

This letter is in good faith effort to resolve the dispute privately without litigation.

As administrator for the borrower SHELLEY VON BRINCKEN, | urge you to take this proposal of intent
to make a settlement offer to satisfy any obligations or liabilities the borrower may have to your Company for a
ledgering account; in the spirit in which it is offered.
1 will look forward to your affirmative response.

Very 0“4 youss,
i

Dennis J Huelbig Jr., Agent for Borrowers
Duly Authorized Administrator

1| HDPC ACQUISITIONS & SETTLEVENT TNISIATIVE, 11C . T SVB2011-5000014
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HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLU

Mail Trackiog No.: 7010 0290 0000 4251 3893 ‘ April 5,2012

R MORTGAGE 1A

From: HDPC ACQUISITIONS & SETTLEMENT INITIATIVE. LLC
ofb/o SHELLEY VON BRINCKEN
P.O. BOX 330279
BROOKLYN, NY 11233

To: MORTGAGE FLECTRONIC REGISTRATION SYSTEMS, INC,
o/b/o FEDERAL NATIONAL MORTGAGE ASSOCIATION
2255 NORTH ONTARIO STREET, SUITE 400
BURBANK, CA. 91504

RE: Loan Nmber-ﬂs?

Secured Property Address: 14738 WOLF ROAD, GRASS VALLEY, CA. 95949

Borrower's Social Secarity Nmber:-&m:f

Please let this serve as a formal written request pursuant 1o California Codes of Civil Procedure Section 766.020, for
an estoppe! letier setting forth the payofT and reinstatement amount for the unpaid principal balance (including tate
fees. charges, and other miscellancous foes), interest due, and the per diem rate for the above-referenced mortgage
loan. Please forward the estoppel letter by mail or telefacsimile to the following address and or fax number:

HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC.
AGENT DENNIS HUELBIG for Borrowers
P.O. POX 330278
BROOKLYN, NY 11233
3M7T413-8193
321-445-5422

We also authorize the lender 1o discuss any aspect of this loan with any emploves or agent of the above-referenced
tithe company, includiog. but not limited 1o

Thank you for your prompi attention to this mater.

Sincerelf.

S

HDPC ACQG{B?{‘!{}N & SETTLEMENT INITIATIVE, LLC
AGENT DENNIS HUELBIG

Enclosures:
Co: HDPC BANK & TRUST CO., 219 Thomas S. Boyland St.. Suite 3R. Brookiyn, NY 11233

Ce: FEDERAL NATIONAL MORTGAGE ASSOCIATION: 3900 WISCONSIN AVE. NW WASHINGTON, DC
20016

Acct. Refl: 2011-AQ-90000014
Mail Tracking No.: 7010 0290 0000 4251 3893

1| HOPC ACQUISITIONS & SETTUEMENT INITIATIVE, LI SVBZ011-90000014
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[EXHIBIT] No. 3
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HDPC ECQUIS’TIE}NS & SETTLEMENT INITIATIVE, LLC

against your firm. Time is ?f
roceed with the appropriate

ader a “bona fide” agreement between the (Borrower)

rdingly.

as to the foregoing authority in proceeding

to take Notice :
We urge you tive or we will have no other choice than to p

the essences and resolution is impera we W
Federal and Local State agencies to enforce its rights u
and Agent, Trustee and Atiorney-in-Fact. Please govern yourselves 2cco

PRESENTMENT

Be it known, that the person signing below, a duly empowered Agent and Attorney-in-fact for the Borrowers fiscal
responsibilities, a third party and not a party to the matter, at the request of SHELLEY VON BRINKEN, did present
on January 4, 2012 by U.S. Mail No. 7010 0290 0002 5531 4874 attached with a request as to an Offer to
Compromise and Settlement addressed to:
GMAC MORTGAGE, LLC
GMAC MORTGAGE CORPORATION
1100 VIRGINIA DRIVE
FORT WASHINGTON, PA. 19034
Hereinafter referred to as “Borrower” requesting to offer settlement or in the alternative a reasonable stipulation, the
time limit having elapsed for acceptance thereof and providing validation and information, this was refused upon

mutitiple attempts and diligent effort.
PROTEST

Whereupon, the Authorized Agent below, for the purposes and reason of Dishonor and Non-Response does publicly
and solemnly certify the dishonor as against all parties it may concern for liability equivalent to the face value of the
instrument and the claim of debt, and all costs, damages and interest incurred, or hereafter incurred, by reason of

non-performance thereof and stipulate therein.
NOTICE

The undersigned Agent certifies that on the day of , 2012, this Notice of Dishonor was sent to the
Debt Collector by depositing said document in the United States Mail, Certified Mail No. 7010 0290 0000 4251

4074 with Return Receipt Requested.

TESTIMONY

In testimony of the above, I have hereunto signed my name and attached the Company’s official seal of
incorporation as a duly authorized representative for Borrower.

Kindly acknowledge receipt on the duplicate copy hereof for our record. {Seal}

We await your ear
By: .

FA L
HDPC ACQU!S}T})NQQ SETTLEMENT INITIATIVE, LL.C
AGENT DENNISHUELB]
P.0.Box 330-279
Brooklyn, NY 11233
888-254-6987 Office
321-445-5422 Fax
Enclosures:

Ce: HDPC BANK & TRUST CO., 219 Thomas S. Boyland St., Suite 3R, Brooklyn, NY 11233
Acct. Ref.: 2011-AQ-90000014

This pag A oiong with ony s infe from the HOPC Acquish & Seltl itigtive, LLC., which 3 ivileged, /

’ il e ¥ " oy be e o p ned, or pf
mwmmmmzmwmmmmm The infoemation contoined therein is intended solely for the adressee(s]. 1o this e-moi by

anyone sise i unouthonied. If you are act the and hove this e-mail in error, piease be aware that ony i copying, d o use of the of this

wﬁmwmww&mmrzmwmwwmwwmm By reading the and any atfochments, the recipient

etepts f weibsiity for taking action against such code, HOPC Avquisitions & Settk i UL ¥ not finkie for any less or damoge orising from this message.

2§ HDPC ACQUISITIONS & SETTLEMENT INTTIATIVE, LLOC SVE2011-90000014
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EDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC

Mail Tracking No.: ‘l“l llm MI lllll !l!“ April 19,2012

7010 0290 0000 4251 4074

From: HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LLC
P.0O. BOX 330279
BROOKLYN, NY 11233
347-413-8193

To: FEDERAL NATIONAL MORTGAGE ASSOCIATION kina {FNMA)

3900 WISCONSIN AVE
NW WASHINGTON, DC. 20016

RE: NOTICE OF DISHONOR AND NON-ACCEPTANCE

Sirs,

PLEASE TAKE NOTICE that an International Bill of Exchange for settlement and set-off of a “Note” a valid
debt instrument drawn on the U.S. Treasury Account No. [IEJlf617 at the Federal Reserve Bank Cleveland
Branch on SHELLEY VON BRINCKEN of 14738 WOLF RD. GRASS VALLEY, CA. to pay $220,000.00 on
4/10/2012, to FEDERAL NATIONAL MORTGAGE ASSOCIATION of 3900 WISCONSIN AVE,NW )
WASHINGTON, DC. 20016 were presented by SHELLEY VON BRINCKEN who is the present holder of said
account at the U.S. Treasury/ Federal Reserve Cleveland Branch to (FNMA) for acceptance of credit issued by the
SHELLEY VON BRINCKEN on April 10, 2012. FNMA refused to accept the draft; therefore, the undersigned
looks to you for payment, including all interest for non-acceptance of the aforementioned presentment and tender by
acquisition by Federal Acquisition Regulation.

The International Bill of Exchange is legal tender as a national bank note, or note of a National Banking
Association, by legal and or statutory definition (UCC 4-105; 12 C.F.R. §§ 229.2;210.2, 12 U.S.C. §1813), issued
under Authority of the United States Code 31 U.S.C. §392, 5103, which originally defines this as a statutory legal
tender obligation of THE UNITED STATES, and is issued in accordance with 31 U.S.C. 3123 and relevant
determinations by the 73™ Congress 1™ Session (48 Stat. 113) June 5, 1933 which establishes and provide for its
issuance as “Public Policy” in remedy for discharge of equity interest recovery on that portion of the public debt to
its Principals, and Sureties bearing Obligations of the UNITED STATES.

The National Debt is defined as “morfgages on alth income
{Encyclopedia Britannica, 1959.) On December 23, 1913, Congress had passed “An Act to provide for the
establishment of Federal Reserve banks, to furnish an elastic currency, to afford a means of rediscounting
commercial paper, to establish a more effective supervision of the banking in the United States, and for other
purposes. The act is commonly known as “The Federal Reserve Act” the purposes of enactment was to authorize
“hypothecation™ of obligations including “United States bonds or other securities which Federal Reserve Banks are
authorized to hold” under Section 14(a): 12 U.S.C.; Ch.6, 38 Stat. 251 Sect. 14(a) which proves that pledging of
negotiable instruments to collateralize a brokers margin loan is known as re-hypothecation; ultimately the
hypothecation theory consequently creates and equitable risk to the actual owner mentioned herein.

As it appears, Agent for the Borrowers states herein (Lender/Servicer) has wantonly has refused to accept
{Client) offer as legal tender and has willfully refused and continues to refuse to honor the remedy available under
Public Law and clearly found upon the following provisions and amendments; 12 U.S.C. 411; 18US.C. 8; 12
U.S.C. Ch. 6. 38 Stat 251 Sec.14(a); 31 U.S.C. 5118, 3123 with rights protected under the 14™ Amendment of the
United States Constitution, by the U.S. Supreme Court in The United States v, Russell, (13 Wall, 623, 627)
Peariman nﬁe«fm e lns. Co., 371 U.S. 132, 136, 137 (1962), The United States v. Hooe, 3 Cranch (U.S.) 73
(1805), and in conformity with the 11.S. Supreme Court 79 U.S. 287 (1970), 172 U.S. 48 (1898), and as confirmed at
307 U.S. 247 (1939).

1 § HDPC ACQUISITIONS & SETTLEMENT INITIATIVE, LIC SVB2011-90000014
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[EXHIBIT] No. 4
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PITE
DUNCAN

Smu’w mr:ma

April 10, 2012

Re: Fannie Mae vs. Shelley Yon Brincken

Case No.:
Loan No.: %82
Property: olf Rd., Grass Valley, CA 95949

Our File No.: 000723-006286

“ Dear:Shelley Von Brincken,

This letter isin response to yo wmtmquyny:&ngﬂ;epossxblempumhaseofthem

 |referenced property from our client, Fannic Mae. This letter outlines the

requirements necessary to complete a repurchase of the above property. Please note that this lcm
does not constitute a waiver of any rights Fannie Mae may have against you or the property, nor does
this letter guarantee that you will be approved for a repurchase.

If you are unable to meet each requirement listed below, you will be unable to repurchase this
and should not continue your attempt fo do so. Failure to conform to each of the terms

w hsted below will result in the immediate rejection of any proposal to repurchase the above property.

PO, Box 17933

The first step in the payoff process is for you to provide written proof of an ability to
mﬂﬁe&eww&awefmmmpmmmmemmmmtshomm&emd
of this letter. This written proof must be in the form of a "pre-qualification” letter or loan
commitment from a recognized lending institution. If this will be a cash transaction, then some type
of verification of funds totaling the estimated repurchase amount must be provided. This
documentation must be delivered within five (5) days of the date of this letter or your request to
repurchase the property will be denied. Afier receipt of acceptable documentation, Fannie Mae will
review the case to detefmine, at its sole discretion, if a repurchase of this property is acceptable.

If a repurchase is approved by Fannie Mae, the second step is to provide a 10% NON-
REFUNDABLE deposit in certified funds to Pite Duncan, LLP, counsel to Fannie Mac in the above
referenced action. The 10% non-refundable deposit must be dchvemd to Pite Duncan, LLP, to the
attention of the undersigned, within five (5) days of their request. This deposit will be applied to the

repurchase amount if the transaction is completed. If you are unable to complete the repurchase
the deposit will not be returned

mthmthntyﬁ@)daysﬁnm&cdateof&noﬁicmlmpmhmquﬁe

After the 10% non-refundable deposit is delivered to Pite Duncen, LLP, en official
repurchase quote will be and forwarded to your attention. This quote will prov:dethe total
amount necessary to the property. Payment in certified funds must be delivered to the
eviction law firm, to the attention of the undersigned, mﬁxm!hmy(fiogcﬁays from the issuance date
of the official repurchase quote. Complete repurchase proceeds must be paid in certified funds and

e {are to be made payable to Pite Duncan, LLP. Any extensions on this time frame will be at the

e300 discretion of Fannie Mae.

Fass(619) 30,1385

memmgnmémnﬁnsagmemmtmﬂmﬁte&mmLLP to the attention of the

w00
undersigned attorney, within five (5) days after receipt will result in the denial of your repurchase

request,

Anoraeys Roensed to practice in Alasks, Arizons, California, Hawait
Idaho, Mevads, New York, Oregon, Texas, Utah and Washington
See xbove or visit www.piteduncan.com re Individual attorney admissions.
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April 10, 2012
Page 2

If all conditions are timely met and the remaining repurchase amount due is delivered to the
undersigned aftorney in certified funds within the required time frame, a Quitclaim Deed, and only
a Quitclaim Deed, will be prepared and forwarded to Fannie Mae for signature. If you are obtaining any
type of financing as part of this buyback agreement, inform your lender up front that Fannie Mae will
execute this Quitclaim Deed, transferring its interest in the property back to the former mortgagor,
without warranties of any kind. At no time will Fannie Mae agree to any escrow agreement or sales
contract regarding the repurchase of the property, and no other documents will be signed or provided
by Fannie Mae. If you submit the required 10% non-refundable deposit but cannot obtain financing
haseddt:n; these terms, you will not be able to repurchase the property and your deposit will not be

The figures quoted do not include the amounts due on any junior liens on your property which may
have been extinguished by the foreclosure. The amount owed on any such liens may be due and payable in
addition to the amount shown below. You should consult your attomney to determine your liability as to any
such debts. The official payoff quote is non-negotiable and is only valid for as long as the given time frame
to complete the payoff. Any extensions after that date are at the sole discretion of Fannie Mae.

Do not contact Fannie Mae directly regarding the repurchase of this property. Fannie Mae is
thr&?presenwgi by Legal Counsel in this matter; any correspondence or communication should be directed to
e undersigned.

Estimated Repurchase Amount: $254,338.21
(Including 10% pon-refundable deposit amount) (
10% non-refundable deposit amount: -$25433.82

Written proof of your ability to complete a payoff on the estimated amount above is due to the
undersigned attorney within five (5) days from the date of this letter. If you fail to show such proof within
the said five (5) days, your request to repurchase the property will be denied.

The above Estimated Repurchase Amount is an estimated amount. This figure may not include all
fees and costs, or other charges, associated with this loan. The exact payoff may be higher than the figure
shown. Do not assume that the amount you will have to borrow will be the exact amount shown above.
Fannie Mae is not responsible for scheduling a closing date for the proposed repurchase of the property and
for paying the closing costs, both of which will be your responsibility.

Sincerely,
Mic M. er
Pite Duncan, LLP

12981692.wpd




13-01436-mg Doc 24-12 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit K to
Case 2:12-cv-01689-GEHarkBedissatipientAd Hied £8/25/12 Page 16 of 18

[EXHIBIT] No.5
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EFFECTIVE DATE JCOUNTY & STATE OF TRANSACTION

4/10:2012 INEVADA, CALIFORNIA

PARTY OF THE FIRST PART PARTY OF THE SECOND PART

SHELLEY VON BRINCKEN FEDERAL NATIONAL MORTGAGE ASSOCTATION
14738 WOLF RD 3900 WISCONSIN AVENUE

GRASS VALLEY, CA. 95949 NW WASITINGTON, DC, 20016

This contract is dated this 11 day of April, 2012, and is between, SHELLEY C VON BRINCKEN, bereafier knovwn as “Farty of the
First Part”, and FEDERAL NATIONAL MORTGAGE ASSOCIATION, 3900 WISCONSIN AVENUE, NW WASHINGTON, DC
20016 hereafler known as “Party of the Second Part”.

The Parties named herein reserve all rights to the Course of Conumon Law, without prejudice, and come together, this dafe, in this two
party contractnal relationship to wansfer commlete, absolute ownership and control, in allodium, over the following descrbed property.

Property Description

First Party scoures payment acquired from said US Treasury Bond 4617 account known and identified actually as Routing No.
0041000014 (Cleveland), Account No. 617; acquired and derived from Social Security Number -3837 and all asscts
withheld on behalf of the borrower SHELLEY VON BRINCKEN. First Party tenders payment as a basis reduction under Internal

‘Revenue Code relevant §§108(b)(5); 1017; 1221; 1273-1275(a)1); 10682(a)(2); 1081(b) Treasury Regulation 1.1¢17-1T and residual
credits to satisfy and cancel the obligation described herein by way of adryristrative seti-off. Payment setisties all claims Second
Party mav have fo the following properny:

1. {Legal Deseriptions); 5) MONEY ORDER
2. Letter of Credit; 61 IRS FORM 1099A
3. Anached Promissory Note; 73 IRS FORM 1040V
4.  Original Issuc Discount Credit; 83 IRS FORM 36

The Party of the First Part warrants that they have full and absolute ownership rights, and right of control of the of said deseribed
property and that the property is free of liens and cncumbrances by this unconditional Property Bill of Exchange-Contract and
Agreernent,

The Party of the Second Part agrees and offers to release the aforementioned property upoa satisfaction by payment of enclosed
Money Order, 10994, Form 56 Appointment of Fiduciary; Form 1040V; Erclosed Cover Letter to the Departinent of Treasury and
abovementioned collateral and whereby releases all Beneficial Interests, of undetermined valuc, in exchange for the acquisition of all
absolute release and conirol at-law, of the above, described property, with the condition that it is free from liens and cncumbrances by
consent under Interpal Revenue Code §1082(a)2) and 1081(b).

The Party of the First Part accepts for value the tender offer at-law of the sbove trade on Party of the Second Parts condition,
warranting that the liens and or encumbrances have been extinguished on completion of this transaction provided to the Purty of the
Second Part by the Party of the First Pan.

The Party of the First Part now delivers, by ts instrument have legally tendered payment by Money Order, to the above described
Party of the Sccond Part, and the Party of the Second Part acknowledges receipt of tender by Party of the First Part on behalf of the
Borrower herein, in addition releases all units of beneficial interest of undetermined value in exchange from the Party of the First Part
for the absolute ownership and control at-law, of the above described property.

This Bill of Exchange/Contact and Agreemeat serves as a public notice to all, that the Parties named herein are functioning by the
Course of Common Law by exercising full und complete rights of absolute ownership and control over property exchanged. All rights
are reserved to the Course of Common Law, none are waived without prejudice.

1. CONVEYANCE. For valuable consideration, receipt of which is acknowledged by Seller, Seller sells and conveys to Buyer the
Property Sold, to have and to hold the Property sold to Buyer and the heirs, executors, admvinistrators 2nd assigns of Buyer
forever. and Seller and the heirs, executors, administrators and assizns of Seller warrant to defend the sale of the Properiy Sold
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ure Huver gnit the heirs, gXOCInOrs, admuustraiors and assigns of Buyer. agamnst all and overv person whomnscever iawiuilv
claiming or to claim.

2. WARRANTY BY SELLER. Seller warrants that (1) Scller has title to the Property Sold, or has the right to possess and convey
title, (2} the Property Sold is free of all liens, and (3) has no defects and is in good workable, usable condition except:

3. INSURANCE AND RiSK OF LOSS. As soon as Seiier conveys posscssion io Buyer by deiivery, ireight, or nndi, the risk of
loss and duty for insurance protection shall pass to Buyver. Until that tirae Seller shall assume risk of loss and maintain firc, theft,
and casualty insurance on the Properiy Sold.

Acknowledgements: Both parties agree and gecept the terms and conditions,

Signed this /% day of APRIL, 2012 Signed this day of , 2012

(First)
All rights Reserved to the course of
Coramos Law, Without Pecjudice.

. T

State of Califormia
Country of United States of America

Then personally appeared before me
Onthis /2 dayof Apd 2012,
SHELLEY VON BRINCKEN Borrower,
Krows fo be the person whoe scknowledged
The foreg@ing document as a iree acts
mfa i

h ,.Js.ﬂ /%;’L 2{; «ﬂ:/j

‘wnry th i Ce ommission Exfires

_{Second)
All rights Reserved to the course of
Common Law, Without Prejudice.

Bv: FRDERAL NATIONAL MORTGAGE ASSOCIATION
Officer

Statz of
Country of United States of America

Then personally appeared before me

Onthis __ dayof ,2012,

FEDERAL NATIONAL MORTG AGE ASSOCIATION, as Lcndm
Known o be the person who acknowledged

The foregoing docwment as a fiee acts and deed.

Notary Public Commission Expires
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
SHELLEY VON BRINCKEN,

Plaintiff, No. 2:12-cv-01689 GEB CKD PS
VS.

GMAC MORTGAGE, et al.,

Defendants. ORDER
/

Plaintiff filed the above-entitled action. The matter was referred to a United
States Magistrate Judge pursuant to Local Rule 302(c¢).

On January 25, 2013, the magistrate judge filed findings and recommendations
herein which were served on plaintiff and which contained notice to plaintiff that any objections
to the findings and recommendations were to be filed within fourteen days. Plaintiff has not filed
objections to the findings and recommendations.

The court has reviewed the file and finds the findings and recommendations to be
supported by the record and by the magistrate judge's analysis. Accordingly, IT IS HEREBY
ORDERED that:

1. The findings and recommendations filed January 25, 2013 are adopted in full;

2. The motion to dismiss (dkt. 8) is granted;

1111
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3. All defendants are dismissed from this action; and

4. This action is closed.

Dated: February 20, 2013

CARLAND E. égyRELL, R
Sehior Unit States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
SHELLEY VON BRINCKEN,
Plaintiff, No. 2:12-cv-01689-GEB-CKD PS
Vs.

GMAC MORTGAGE, MORTGAGE
ELECTRONIC REGISTRATION SYSTEM,
INC., FEDERAL NATIONAL MORTGAGE
ASSOCIATION, THE LAW OFFICES OF PITE
DUNCAN, LLP.,
ORDER &
FINDINGS AND RECOMMENDATIONS

Defendants.
/

This action arises from a residential mortgage loan obtained by plaintiff on
January 14, 2009 for property located in Grass Valley, CA. Plaintiff proceeds pro se in this
action, which was referred to the undersigned by E.D. Cal. L.R. 302(c)(21), pursuant to 28
U.S.C. § 636(b)(1). Pending before the undersigned are two motions to dismiss filed by
defendants Pite Duncan LLP (“Pite Duncan’) (dkt. 8), Mortgage Electronic Registration System,
Inc. (“MERS”)(dkt. 18) and GMAC Mortgage (“GMAC”)(dkt. 18). Also before the undersigned
is GMAC’s Letter Brief Re: Bankruptcy Stay requesting that the entire action be stayed. Dkt. 23.

Pite Duncan’s motion to dismiss (dkt. 8) was originally noticed for hearing on

September 26, 2012 and subsequently reset by the court for hearing on October 17, 2012. Dkts.

1
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8, 11. When plaintiff failed to file an opposition, the motion was submitted on the record
without oral argument. Dkt. 12. Subsequently, plaintiff filed a belated opposition to the motion
on October 10, 2012 (“first opposition”). Dkt. 13. Defendant GMAC filed a Notice of
Bankruptcy and Effect of Automatic Stay on October 23, 2012. Dkt. 16. Nevertheless, GMAC
and defendant MERS moved to join in Pite Duncan’s motion to dismiss (dkt. 17) and also filed
their own motion to dismiss on October 26, 2012 (dkt. 18). Plaintiff filed a belated opposition to
GMAC and MERS’ motions on November 21, 2012 (“second opposition”).! Dkt. 24. All
motions remained submitted on the record.

Upon consideration of the briefs in support of and in opposition to the motions to
dismiss, and also upon considering GMAC’s notice of bankruptcy, the court now FINDS AS
FOLLOWS:

BACKGROUND

The background facts are taken from the complaint as well as from Pite Duncan’s
motion to dismiss and the exhibits attached thereto.> See Dkt. 8. On January 14, 2009, plaintiff
executed a promissory note in the amount of $220,000.00 (“the loan”), which was secured by a
deed of trust encumbering real property located at 14738 Wolf Rd., Grass Valley, CA 95949
(“the property”). Dkt. 8-3 at 3-4. Defendant GMAC was the lender and servicer of the loan and
MERS was the beneficiary who held the right to take any action required of the lender. Dkt. 1 at
7; Dkt. 8-3. Subsequently, plaintiff defaulted on the loan (dkt. 8-3 at 21) and the property was
foreclosed-upon and sold to FNMA at a trustee’s sale on August 31, 2010 (dkt. 8-3 at 24,27). On
October 18, 2010, Pite Duncan (counsel for FNMA), filed an unlawful detainer action against
plaintiff in Nevada County Court. Dkt. 8-4 at 2. Thereafter, the parties stipulated that while

FNMA was entitled to possession of the property, plaintiff could remain there as an occupant

'Though styled as a Motion to Stop Sale of Home, the court construes this as an
opposition to MERS and GMAC’s motion to dismiss. Dkt. 24.

*Plaintiff does not object to any of the exhibits or background facts.

2
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until April 8, 2012. Dkt. 8-4 at 17. But plaintiff did not vacate the property and instead filed
Chapter 7 and Chapter 13 Bankruptcy Petitions — both of which have been dismissed (see
Register of Actions, Bkrtcy. E.D. Cal., Nos. 12-29795, 12-32776) — along with the instant
litigation (dkt. 1).

The complaint, filed on June 25, 2012, alleges violations of the Fair Debt
Collection Practices Act (“FDCPA™), 15 U.S.C. § 1692 et seq., against four defendants. Dkt. 1.
The motions to dismiss claim that plaintiff has failed to show: (1) that defendants are debt
collectors within the meaning of the FDCPA, and (2) that defendants engaged in debt collection
activity. Dkts. 8, 18.

With respect to GMAC’s bankruptcy proceedings, GMAC takes the position that
despite having filed and joined in motions to dismiss the complaint, those motions cannot be
resolved at this time on account of the automatic stay to which GMAC is subject. Dkt. 23 at 1.
GMAC further contends that this entire action should be stayed pending resolution of its
bankruptcy petition and that it will provide the court with “regular, quarterly updates regarding
the status of its bankruptcy case.” Dkt. 23 at 1. None of the parties have filed a reply to
GMAC’s position.

DISCUSSION

Although GMAC provides no explanation for the inconsistency in its position of
filing and joining in motions to dismiss on a claim that it does not believe can be presently
prosecuted, the court need not resolve this inconsistency. The bases upon which Pite Duncan
moves to dismiss the complaint apply equally to all defendants, including GMAC, MERS and
FNMA (who has not appeared in this action). This is true because all defendants stand in a
position of liability identical to that of Pite Duncan, and resolution of plaintiff’s claims can be
made by considering the complaint on its face regardless of which defendants move to dismiss.

See Silverton v. Dep’t of Treasury, 644 F.2d 1341, 1345 (9th Cir. 1981)(“A District Court may

properly on its own motion dismiss an action as to defendants who have not moved to dismiss

3
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where such defendants are in a position similar to that of moving defendants or where claims

against such defendants are integrally related.”), Columbia Steel Fabricators, Inc. v. Ahlstrom

Recovery, 44 F.3d 800, 802 (9th Cir. 1995) (citing to Silverton and upholding sua sponte
summary judgment based on res judicata in favor of non-appearing party), Abagninin v.

AMVAC Chemical Corp., 545 F.3d 733, 742-43 (9th Cir. 2008) (dismissing with prejudice non-

served defendants who were in a similar position to other defendants and where plaintiff could

not allege essential elements of the action applicable to all defendants), McFadden v. Deutsche

Bank Nat. Trust Co., 2012 WL 2839810, at *1 (E.D. Cal. 2012) (dismissing non-appearing

defendant whose liability was not different from that of appearing defendants).
In considering a motion to dismiss for failure to state a claim upon which relief
can be granted, the court must accept as true the allegations of the complaint in question,

Erickson v. Pardus, 551 U.S. 89, 94 (2007), and construe the pleading in the light most favorable

to the plaintiff, see Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).

In order to avoid dismissal for failure to state a claim a complaint must contain
more than "naked assertions," "labels and conclusions" or "a formulaic recitation of the elements

of a cause of action." Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-57 (2007). In other

words, "[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory

statements do not suffice." Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Furthermore, a claim

upon which the court can grant relief has facial plausibility. Twombly, 550 U.S. at 570. "A
claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged." Igbal, 556 U.S.
at 678.

Defendant’s Request for Judicial Notice

Pite Duncan asks the court to take judicial notice of ten documents attached to its
motion to dismiss. See Dkt. 82. In ruling on a motion to dismiss pursuant to Rule 12(b), the

court "may generally consider only allegations contained in the pleadings, exhibits attached to the

4
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complaint, and matters properly subject to judicial notice." Outdoor Media Group, Inc. v. City of

Beaumont, 506 F.3d 895, 899 (9th Cir. 2007). “A judicially noticed fact must be one not subject
to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of
the trial court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.” Fed. R. Evid. 201(b). Consideration of these

documents outside the complaint will not convert the motion into a motion for summary

judgment. United States v. Ritchie, 342 F.3d 903, 908 (9th Cir.2003).

Here, the court takes judicial notice of the ten exhibits® submitted by Pite Duncan
because they are all public records whose accuracy cannot reasonably be questioned. See Mack

v. South Bay Beer Distributors, 798 F.2d 1279, 1282 (9th Cir. 1986) (abrogated on other

grounds) (allowing judicial notice to be taken of records and reports of administrative bodies).
Plaintiff does not object to defendant’s request and they are all the proper subject of judicial
notice.
The FDCPA

Plaintiff alleges that defendants violated the FDCPA by “wanton disregard for
[plaintiff’s] settlement before and after tender.” Dkt. 1 at 2. Although it is unclear throughout
the complaint which defendant is being referred to, plaintiff appears to believe that Pite Duncan
violated the statute by responding (via letter) to plaintiff’s request to repurchase the property now
owned by FNMA, and also by filing an unlawful detainer action. See Dkt. 1 at 3. Plaintiff also
appears to allege that FNMA is the party to whom plaintiff owes a debt which Pite Duncan
attempted to collect. Id. Defendant moves to dismiss on the grounds that plaintiff has failed to
allege that any defendants are debt collectors within the meaning of the statute and that plaintiff

has not identified a debt or debt collection activity as contemplated by the act. See Dkt. 8.

*Exhibit A is a deed of trust; Exhibit B is a notice of default on the property; Exhibit C is
a notice of the trustee’s sale of the property; Exhibit D is a trustee’s deed upon sale of the
property and; Exhibits E through J are court records. See Dkt. 8-2.

5
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Because these arguments have merit and dispose of the claim entirely, the court need not reach
defendant’s remaining argument.*

The FDCPA prohibits a "debt collector" from using "any false, deceptive, or
misleading representation or means in connection with the collection of any debt." 15 U.S.C. §
1692e. For purposes of the FDCPA, a "debt collector" is "any person who uses any
instrumentality of interstate commerce or the mails in any business the principal purpose of
which is the collection of any debts, or who regularly collects or attempts to collect, directly or
indirectly, debts owed or due or asserted to be owed or due another." 15 U.S.C. § 1692a(6). A
debt is “any obligation or alleged obligation of a consumer to pay money arising out of a
transaction in which the money, property, insurance, or services which are the subject of the
transaction are primarily for personal, family, or household purposes . ...” 15 U.S.C. §
1692a(5).

To state a claim under the FDCPA, a plaintiff must allege that the defendant is a

debt collector as defined by the statute. Izenberg v. ETS Services, LLC, 589 F. Supp. 2d 1193,

1198-99 (C.D. Cal. 2008) (the FDCPA only applies to debt collectors). Specifically, plaintiff
must demonstrate that each defendant “regularly collects or attempts to collect, directly or
indirectly, debts owed or due or asserted to be owed or due another.” 15 U.S.C. § 1692a(6).
Although plaintiff makes the bare assertion that “[d]efendant(s) are a ‘debt collector’ within the
meaning of 15 U.S.C. § 1692a(6),” no facts are provided in support of that conclusory allegation.
See Igbal, 556 U.S. at 678 ("[t]hreadbare recitals of the elements of a cause of action, supported
by mere conclusory statements do not suffice.") Plaintiff does not specify which “defendant[s]”

she is referring to and fails to include factual allegations with respect to any of them. In her first

*Pite Duncan argues that, in light of the bankruptcy petition, plaintiff lacks standing to
pursue this claim further but that the motion to dismiss should be sustained without leave to
amend. Dkt. 8-1 at 6. However, both of plaintiff’s bankruptcy petitions have since been
dismissed and the motions to dismiss still stand against her. See Register of Actions, Bkrtcy.
E.D. Cal., No. 12-32776.
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opposition, plaintiff recites the allegation that each of the defendants is a debt collector within the
meaning of the statute. Dkt. 13 at 6. Plaintiff then cites to allegations that simply do not appear
in the complaint but which nevertheless, do not bring any defendant within the definition of debt
collector under § 1692a(6).> Accordingly, plaintiff fails to sufficiently allege that any of the
defendants are debt collectors and so fails to state a claim under the FDCPA. See Izenberg, 589
F.Supp.2d at 1199.

Plaintiff’s claim also fails because she cannot identify a cognizable debt or any
debt collection activity engaged in by any of the defendants. See 15 U.S.C. § 1692a(5). It
appears that plaintiff intends the debt “relating to real property that was made in City of Grass
Valley, State of California,” to form the basis of her FDCPA claim — in other words, the
$220,000.00 loan she obtained to purchase the property. See Dkt. 1. But plaintiff has failed to
allege how any actions of the defendants constitute the collection of that debt.

If plaintiff intends the foreclosure and sale of the property to be the collection of
debt, that activity is not cognizable under the FDCPA. The majority of district courts in this
circuit, and specifically in California, have held that the non-judicial foreclosure on a property
pursuant to a deed of trust does not constitute debt collection for purposes of the FDCPA. As
one district court put it:

“Foreclosing on a trust deed is distinct from the collection of the

obligation to pay money. The FDCPA is intended to curtail

objectionable acts occurring in the process of collecting funds from

a debtor. But, foreclosing on a trust deed is an entirely different

path. Payment of funds is not the object of the foreclosure action.
Rather, the lender is foreclosing its interest in the property.”

’In the first opposition, plaintiff alleges that each defendant “is liable for the acts of all
defendants collectively because he sets and approves [FNMA’s] collection policies practices,
procedures, and he directed the unlawful activities described herein” and “[a]t all times herein
mentioned, each of the Defendants was an officer, director, agent, servant , employee and/or joint
centrues of his co-defendants, and each of them, and at all said times, each Defendant was acting
in the full course and scope of said office, directorship, agency, service, employment and/or joint
venture.” Dkt. 13 at 6. These allegations do not describe a “debt collector” under § 1692a(6).

7
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Hulse v. Ocwen Fed. Bank, FSB, 195 F. Supp.2d 1188, 1204 (D. Or. 2002); and see e.g.,

Quintero Family Trust v. Onewest Bank, 2010 WL 2618729, at *4 (S.D. Cal. 2010) (citing

Hulse), Garfinkle v. JPMorgan Chase Bank, 2011 WL 3157157, at *3 (N.D. Cal. 2011) (neither

notice of the trustee’s sale nor the sale itself falls within the scope of the FDCPA), Cardenas v.

Reconstruct Co., N.A., 2012 WL 4433306, at *6 (E.D. Cal. 2012) (defendants participating in

foreclosure of property pursuant to a deed of trust were not engaged in collection of debt under
FDCPA).

Plaintiff’s allegation that Pite Duncan contacted her on October 18, 2010 “in
connection with a debt owed to FNMA” is similarly unavailing. Most importantly, there are no
factual allegations providing a description of that debt. As Pite Duncan points out in Exhibit E to
its motion, it filed the unlawful detainer action against plaintiff on October 18, 2010 on behalf of
its client, FNMA. See Dkt. 8-1 at 9; Dkt. 8-4 at 2. If plaintiff intends to characterize the
unlawful detainer action against her as an attempt to collect a debt, this claim also fails. Such
actions brought subsequent to a foreclosure sale on a deed of trust are not debt collection

activities, because they seek to recover property and not money. See Arvizu v. GMAC Mortg.,

LLC, 2011 WL 1087157, at *3-4 (E.D. Cal. 2011), Kalnoki v. First American LoanStar Trustee

Services LLC, 2012 WL 3962516, at *3 (E.D. Cal. 2012) (initiating an unlawful detainer action

following a foreclosure sale does not run afoul of the FDCPA), Brambila v. Reo Bay Area, LP,

2011 WL 4031142, at *5 (N.D. Cal. 2011) (defendants commencing an unlawful detainer action
against plaintiff to gain possession of the property is unrelated to the mortgage transaction and
therefore, outside the scope of FDCPA).

Finally, plaintiff references a letter she received from Pite Duncan on April 10,
2012 responding to her earlier correspondence “regarding security of payment for the debt.” See
Dkt. 1 at 3. It appears as though plaintiff was requesting to repurchase the property which had
previously been foreclosed-upon and sold. Id at 11-12. The letter she received from Pite Duncan

in response to her request cannot be construed as debt collection activity. Rather, it outlines the

8
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steps plaintiff must take if she wished to repurchase the property from FNMA, who bought it at
the trustee’s sale on September 10, 2010. Id at 14. By April 10, 2012, nearly two years after the
sale of the property, plaintiff owed no debt on the property and no demand of money was being
made of her. Thus, no collection activity was taking place.

In the first opposition, plaintiff argues that she has met the pleading standards to
state a cause of action under the FDCPA because the perspective of the “least sophisticated
consumer” must be applied to any alleged violations. See Dkt. 13 at 5. That standard, however,
has nothing to do with the sufficiency of pleadings under the statute. Rather, the least
sophisticated consumer perspective applies to whether communications between creditor and

debtor violate the FDCPA. See Wade v. Regional Credit Ass’n., 87 F.3d 1098, 1100 (9th Cir.

1996). The first opposition also alleges various debt collection activities undertaken by the
defendants that purportedly violate the FDCPA. See Dkt. 13 at 6-10. But none of these
allegations are found in the complaint and plaintiff cannot raise them for the first time in

opposition to a motion to dismiss. See Outdoor Media Group, 506 F.3d at 899 (considering only

allegations contained in the complaint, exhibits attached thereto, and matters properly subject to
judicial notice on a motion to dismiss). Nonetheless, all of these new allegations concern a
“collection letter” which, as discussed above, (supra pp 11-12), is nothing more than a
explanation of how plaintiff could repurchase the property from FNMA . See Dkt. 13 at 6-10;
Dkt. 1 at 14. Finally, plaintiff raises, for the first time in opposition to the motion to dismiss, a
claim under the Rosenthal Fair Debt Collection Practices Act, Cal. Civ. Code § 1788, et seq.
Dkt. 13 at 12. In addition to the fact that this claim appears nowhere in the complaint, it fails as a
matter of law for the same reasons plaintiff’s FDCPA claim fails. Plaintiff pleads no allegations
of fact demonstrating that defendants were debt collectors who engaged in debt collection
activity.

Even considering plaintiff’s second opposition, filed on November 21, 2012,

plaintiff’s claims fail as a matter of law. Nothing in plaintiff’s second opposition addresses the

9
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deficiencies of the complaint raised in the motion to dismiss. In fact, the second opposition does
not appear to even address the underlying cause of action. Rather, it is comprised of a panoply of
legal statutes, case citations and summaries, and conclusory allegations which appear unrelated to
each other and bear no resemblance to the factual allegations contained in the complaint. See
Dkt. 24. Moreover, the second opposition contains no factual allegations supporting the legal
claims made therein or in the complaint. Thus, having considered both of plaintiff’s oppositions
to the motion to dismiss, plaintiff still fails to state a claim upon which relief can be granted
under the FDCPA.

Accordingly, IT IS HEREBY ORDERED that defendant Pite Duncan’s request
for judicial notice (dkt. 8-2) is GRANTED.

It is further RECOMMENDED that:

1. Defendant Pite Duncan’s motion to dismiss (dkt. 8) be GRANTED,

2. All defendants be dismissed; and

3. This action be closed.

These findings and recommendations are submitted to the United States District
Judge assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(1). Within fourteen
(14) days after being served with these findings and recommendations, any party may file written
objections with the court and serve a copy on all parties. Such a document should be captioned
"Objections to Magistrate Judge’s Findings and Recommendations." Any reply to the objections
shall be served on all parties and filed with the court within fourteen (14) days after service of the
objections. The parties are advised that failure to file objections within the specified time may
A
AW
A
AW
A
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waive the right to appeal the District Court’s order. Turner v. Duncan, 158 F.3d 449, 455 (9th

Cir. 1998); Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th Cir. 1991).
Dated: January 24, 2013

\A’M‘O{ 2» 8 f’*f”{ﬁ“ & “,-
CAROLYN K. DELANEY
UNITED STATES MAGISTRATE JUDGE
CKD9
vonbricken bk mtd2

11
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Priore Declaration Pg 2 of

2:12-¢cv-01689-GEB-CKD (PS) Von Brincken v. GMAC Mortgage et al
Garland E. Burrell, Jr, presiding
Carolyn K. Delaney, referral
Date filed: 06/25/2012
Date terminated: 02/21/2013
Date of last filing: 02/21/2013

History

No.

Doc.

Dates Description

Filed & Entered: 06/25/2012|CAED Receipt

Docket Text: RECEIPT number #CAE200045424 $350.00 fbo Shelley Von Brincken by John
Von Brincken on 6/25/2012. (Kastilahn, A)

Filed & Entered: 06/25/2012]Service by Mail

Docket Text: SERVICE BY MAIL: [2] Summons, [3] Civil New Case Documents for GEB
served on Shelley Von Brincken. (Kastilahn, A)

Filed & Entered: 06/25/2012|Complaint

Docket Text: COMPLAINT against All Defendants by Shelley Von Brincken. (Attachments: #
(1) Civil Cover Sheet)(Kastilahn, A)

18]

Filed & Entered: 06/25/2012|Summons

Docket Text: SUMMONS ISSUED as to *Federal National Mortgage Association, GMAC
Mortgage, Mortgage Electronic Registration System, Inc.,, The Law Offices of Pite Duncan,
LLP* with answer to complaint due within *21* days. *Shelley Von Brincken* *14738 Wolf
Road* *Grass Valley, CA 95949*. (Kastilahn, A)

[

Filed & Entered: 06/25/2012|Civil New Case Documents for GEB

Docket Text: CIVIL NEW CASE DOCUMENTS ISSUED; Initial Scheduling Conference set for
10/31/2012 at 10:00 AM in Courtroom 26 (CKD) before Magistrate Judge Carolyn K. Delaney.
(Attachments: # (1) Order re Consent) (Kastilahn, A)

=N

Filed: 07/16/2012|Summons Returned Executed
Entered: 07/18/2012

Docket Text: SUMMONS RETURNED EXECUTED: Federal National Mortgage Association
served on 6/28/2012. (Meuleman, A)

i

Filed: 07/16/2012|Summons Returned Executed
Entered: 07/18/2012

Docket Text: SUMMONS RETURNED EXECUTED: The Law Offices of Pite Duncan, LLP
served on 6/27/2012. (Meuleman, A)

Filed & Entered: 08/16/2012|Motion to Dismiss
Terminated.: 08/17/2012

Docket Text: MOTION to DISMISS by The Law Offices of Pite Duncan, LLP. Attorney Short,
Jason W. added. Motion Hearing set for 9/24/2012 at 09:00 AM in Courtroom 10 (GEB) before
Judge Garland E. Burrell Jr.. (Attachments: # (1) Points and Authorities Memorandum of Points

https://ectf.caed.uscourts.gov/cgi-bin/HistDocQry.pl?838313745394483-L_1_0-1 1/19/2016
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and Authorities, # (2) Request for Judicial Notice, # (3) Exhibits A-D, # (4) Exhibits E-J)(Short,
Jason)

Filed & Entered: 08/16/2012|Minute Order

Docket Text: MINUTE ORDER: The Motion to Dismiss, noticed for hearing on 9/24/12, is
vacated. Pursuant to the Local Rules, motions in cases designated pro se are to be noticed for
hearing before the assigned Magistrate Judge. re [6] Motion to Dismiss, Ordered by Judge
Garland E. Burrell, Jr on 8/16/12. (Furstenau, S)

joo

Filed & Entered: 08/16/2012|Motion to Dismiss
Terminated: 02/21/2013

Docket Text: MOTION to DISMISS by The Law Offices of Pite Duncan, LLP. Motion Hearing
set for 9/26/2012 at 10:00 AM in Courtroom 26 (CKD) before Magistrate Judge Carolyn K.
Delaney. (Attachments: # (1) Memorandum of Points and Authorities, # (2) Request for Judicial
Notice, # (3) Exhibits A-D, # (4) Exhibits E-J)(Short, Jason)

Filed & Entered: 09/06/2012]Service by Mail

Docket Text: SERVICE BY MAIL: [9] Minute Order served on Shelley Von Brincken. (Owen,
K)

Filed & Entered: 09/06/2012|Minute Order

Docket Text: MINUTE ORDER (Text Only) by Courtroom Deputy K. Owen for Magistrate
Judge Carolyn K. Delaney on 9/6/2012: On the Court's own motion, the Status (Initial
Scheduling) Conference set for 10/31/2012 is hereby VACATED. The matter will be reset should
the Court deem necessary.(Owen, K)

Filed & Entered: 09/17/2012]Service by Mail

Docket Text: SERVICE BY MAIL: [11] Order, served on Shelley Von Brincken. (Matson, R)

Filed & Entered. 09/17/2012|Statement of Non-Opposition

10 1Docket Text: STATEMENT of NON-OPPOSITION by The Law Offices of Pite Duncan, LLP to

[8] MOTION to DISMISS. (Short, Jason)

Filed & Entered: 09/17/2012|Order

11 |Plaintiff is directed to file opposition, if any, to the motion, or a statement of non-opposition

Docket Text: ORDER signed by Magistrate Judge Carolyn K. Delaney on 9/17/12 ORDERING
THE 9/26/12 hearing date is vacated. The [8] MOTION to DISMISS hearing is reset for
10/17/2012 at 10:00 AM in Courtroom 26 (CKD) before Magistrate Judge Carolyn K. Delaney.

thereto, no later than September 26, 2012. Failure to file opposition and appear at hearing, or to
file a statement of non-opposition, will be deemed a statement of nonopposition, and shall result
in a recommendation that this action be dismissed. Defendant's reply, if any, shall be filed no later
than October 10, 2012. (Matson, R)

Filed & Entered: 10/10/2012|Service by Mail

Docket Text: SERVICE BY MAIL: [12] Order served on Shelley Von Brincken. (Benson, A.)

397

Filed & Entered: 10/10/2012|Order

Docket Text: ORDER signed by Magistrate Judge Carolyn K. Delaney on 10/10/12 ORDERING
that the 10/17/12 hearing on the [8] Motion to Dismiss is VACATED; the motion is submitted on
the record. (Benson, A.)

Filed: 10/10/2012|Opposition to Motion
Entered: 10/12/2012

https://ecf.caed.uscourts.gov/cgi-bin/HistDocQry.pl?838313745394483-L 1 0-1 1/19/2016
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Docket Text: Plaintiffs MEMORANDUM of POINTS AND AUTHORITIES in OPPOSITION to
[8] Defendants' Motion to Dismiss. (Mena-Sanchez, L)

Filed. 10/10/2012|Summons Returned Executed
Entered: 10/12/2012
— |Docket Text: SUMMONS RETURNED EXECUTED: GMAC Mortgage served on 10/2/2012.
(Mena-Sanchez, L)

Filed: 10/10/2012|Summons Returned Executed

Entered: 10/12/2012
— |Docket Text: SUMMONS RETURNED EXECUTED: Mortgage Electronic Registration System,
Inc., served on 9/27/2012. (Mena-Sanchez, L)
Filed & Entered. 10/23/2012|Notice - Other

16 |Pocket Text: NOTICE of Bankruptcy and Effect of Automatic Stay by GMAC Mortgage,

— |Mortgage Electronic Registration System, Inc.,. Attorney Cross, Michael Gerald added. (Cross,
Michael)

Filed & Entered. 10/26/2012|Joinder

17 |Pocket Text: JOINDER by GMAC Mortgage, Mortgage Electronic Registration System, Inc., in
— |re [8] Motion to Dismiss filed by The Law Offices of Pite Duncan, LLP. (Attachments: # (1)
Proposed Order)(Cross, Michael)

Filed & Entered: 10/26/2012|Motion to Dismiss
Terminated: 01/29/2013

18 |Docket Text: MOTION to DISMISS by GMAC Mortgage, Mortgage Electronic Registration
System, Inc.,. Motion Hearing set for 12/17/2012 at 09:00 AM in Courtroom 10 (GEB) before
Judge Garland E. Burrell Jr.. (Attachments: # (1) Proposed Order)(Cross, Michael)

Filed & Entered: 10/26/2012|Certificate of Service

19 |Docket Text: CERTIFICATE of SERVICE by GMAC Mortgage, Mortgage Electronic
Registration System, Inc., re [17] Joinder, [18] MOTION to DISMISS. (Cross, Michael)

Filed & Entered: 10/30/2012|Service by Mail

Docket Text: SERVICE BY MAIL: [20] Minute Order served on Shelley Von Brincken. (Owen,
K)

Filed & Entered.: 10/30/2012|Minute Order

Docket Text: MINUTE ORDER (Text Only) by Courtroom Deputy K. Owen for Magistrate

20 |Judge Carolyn K. Delaney on 10/30/2012: In light of the Court's Order (dkt. no. [12]) filed on
10/10/2012, Defendant's Motion to Dismiss (dkt. no. [18]) is SUBMITTED, and the 12/17/2012
hearing date is VACATED. (Owen, K)

Filed & Entered: 10/30/2012|Minute Order

Docket Text: MINUTE ORDER: The Motion to Dismis, noticed for hearing before Judge Burrell
21 lon 12/17/12, is vacated. Pursuant to the Local Rules, motions in cases designated pro se are to be
noticed for hearing before the assigned Magistrate Judge. re [18] Motion to Dismiss Ordered by
Judge Garland E. Burrell, Jr on 10/30/12. (Furstenau, S)

Filed & Entered: 11/16/2012|Service by Mail
Docket Text: SERVICE BY MAIL: [22] Order served on Shelley Von Brincken. (Becknal, R)
22 |Filed & Entered: 11/16/2012|Order

https://ecf.caed.uscourts.gov/cgi-bin/HistDocQry.pl?838313745394483-L_1_0-1 1/19/2016
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Docket Text: ORDER signed by Magistrate Judge Carolyn K. Delaney on 11/15/12 ORDERING
that no later than 11/21/12, defendant GMAC shall file a letter brief setting forth the legal basis
on which this court may resolve the motion to dismiss in light of the Bankruptcy Court's
supplemental order and shall submit as an exhibit a copy of that order; Plaintiff shall file
opposition, if any, to the motion to dismiss [18] no later than 12/14/12; Reply, if any, shall be
filed no later than 12/21/12; The matter shall thereafter stand submitted. (Becknal, R)

I3

Filed & Entered: 11/21/2012|Brief

Docket Text: BRIEF Letter Brief Re: Bankruptcy Stay by GMAC Mortgage, Mortgage Electronic
Registration System, Inc.,. (Attachments: # (1) Proof of Service)(Cross, Michael)

2

Filed: 11/21/2012|Motion for Miscellaneous Relief
Entered: 11/26/2012
Terminated.: 01/29/2013

Docket Text: MOTION to Stop sale of home by Shelley Von Brincken. (Mena-Sanchez, L)

Filed & Entered: 11/29/2012|Motion to Dismiss
Terminated: 11/30/2012

Docket Text: MOTION to DISMISS by GMAC Mortgage, Mortgage Electronic Registration
System, Inc.,. Motion Hearing set for 1/9/2013 at 10:00 AM in Courtroom 26 (CKD) before
Magistrate Judge Carolyn K. Delaney. (Attachments: # (1) Proposed Order)(Cross, Michael)

Filed & Entered: 11/30/2012|Service by Mail

Docket Text: SERVICE BY MAIL: [26] Minute Order served on Shelley Von Brincken. (Owen,
K)

26

Filed & Entered: 11/30/2012|Minute Order

Docket Text: MINUTE ORDER (Text Only) by Courtroom Deputy K. Owen for Magistrate
Judge Carolyn K. Delaney on 11/30/2012: After conferring with counsel for defendants, the Court
has determined that defendants'[25] Motion to Dismiss is duplicative. The motion, therefore, is
denied as moot, and the 1/9/2013 hearing date is vacated. (Owen, K)

Filed & Entered: 01/25/2013|Service by Mail

Docket Text: SERVICE BY MAIL: [27] Order, Findings and Recommendations, served on
Shelley Von Brincken. (Mena-Sanchez, L)

Filed & Entered: 01/25/2013{Order

£/ |Judicial Notice [8-2] is GRANTED. IT IS FURTHER RECOMMENDED that Defendant Pite

Docket Text: ORDER AND FINDINGS AND RECOMMENDATIONS signed by Magistrate
Judge Carolyn K. Delaney on 1/24/13 ORDERING that that Defendant Pite Duncan's Request for

Duncan's Motion to Dismiss [8] be GRANTED. All defendants be dismissed; and This Action be
closed. These FINDINGS and RECOMMENDATIONS are sumbitted to U.S. District Judge
Garland E. Burrell, Jr. Objections to these F&R due within fourteen days. (Mena-Sanchez, L)

Filed & Entered.: 02/21/2013|Service by Mail

Docket Text: SERVICE BY MAIL: [28] Order Adopting Findings and Recommendations, [29]
Judgment, served on Shelley Von Brincken. (Kaminski, H)

1N
oo

Filed & Entered: 02/21/2013|Order Adopting Findings and Recommendations

— |by Judge Garland E. Burrell, Jr on 2/20/13: The motion to dismiss [8] is granted. All defendants

Docket Text: ORDER adopting [27] FINDINGS AND RECOMMENDATIONS IN FULL signed

are dismissed from this action. This action is closed. (Kaminski, H)

]l\)
O

Filed & Entered: 02/21/2013|Judgment

https://ecf.caed.uscourts.gov/cgi-bin/HistDocQry.pl?838313745394483-L 1 0-1 1/19/2016
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Docket Text: JUDGMENT dated *2/21/13* pursuant to order signed by Judge Garland E. Burrell,
Jr on 2/20/13. (Kaminski, H)

PACER Service Center

f Transaction Receipt l

A 01/19/2016 11:20:42 |

PACER Client  |[73304-
. . ')
Login: mf1354:2923879:3943828) |- e 0000019-14078

Search 2:12-cv-01689-
Criteria: GEB-CKD

Description: ||History/Documents

Billable

3 Cost: 0.30
Pages:

https://ecf.caed.uscourts.gov/cgi-bin/HistDocQry.pl?838313745394483-L_1_0-1 1/19/2016
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B 10 (Official Form 103 (1211}

UNITED STATES BANKRUPTCY COURT  Southern District of New York PROOF OF CLAIM
Name of Debtor: Case Number:
GMAC MORTGAGE, LLC 12-12032-MG

AUG 27 2012

NOTE: Do not use this form to make a claim for an administrative expense that arises after the barkruptcy filing. Y ou
may fite a request for payment of an administrative expense according to 11 1/.8.C. § 303,

Name of Creditor (the person or other entity to whom the debtor owes money or propesty): ; Ll o

SHELLEY VON BRINCKEN COURT USE ONLY
Nami and address where notices should be sent: ¥ Cheeck this box if this claim amends a
14738 WOLF RD proviousty filed claim.

GRASS VALLEY, CA. 95949
Court Claim Number:

{If known)
Filed on:
Name and address where payment should be semt Gf different irom above): 23 Check this box if you are aware that
N/A anyone else has filed a proof of claim
relating to this claim. Attach copy of
statement giving particulars.
Telephone number. amail:
1. Amount of Claim as of Date Case Filed: 5 - 186,940.72

1 all or part of the claim ix sccured, complete item 4.
11 all or part of the claim is entitied o priority, complete item 5.

O Check this box if the claim inciudes interest or other charges m addition to the principal amount of the claim. Attach a statement that itemizes interest or charges.

2. Basis for Claim: __ DEBT INSTRUMENT "Deed of Trust”
{See instruction #2)

3. Last four digits of any sunber 3a. Debtor may have scheduled sccount 8s; | 3b. Uniform Claim [dentifier (optional):

by which creditor identifies debtor:
4 8 4 0 (Sec matruction #3a) Geon instruction 30y o
Amount of arrearage and other charges, as of the time case was filed,
4. Secured Claim {Ses instruction #4) included in secured claim, if any:
Check the appropriate box if the claim is secured by a lien on property or a right of
setoff, atlach required redacted d ts. and provide the requested information. § 186,840,72
Nature of property or right of setofl: #fReal Bsate  OMotor Vehick  T1Other Basis for perfection: _Security lastrument
Describe:
Value of Property: $ 173,500.00 Amuount of Secured Claim: 3 186,940.72
Anaual Interest Rate_5.914% OFixed or WVariable Amount Unsecured: s 000

fwhen case was filed)

5. Amount of Claie Entitied to Priority under 11 U.S.C. § 507¢a). If any part of the cluim falls into one of the following categories, check the box specifying
the priority and state the amount.

23 Domestic support obligations under 11 71 Wages, salaries, or commissions (up to $11,725%) 73 Contribwtions te an

U5.C. § 507 (1N A) or (aX 1)(B). camed within 180 days before the case was filed or the employee benefit plan —

debtor's business ceased, whichever is carlior - 11 US.C §507 a5

1LUS.C. § 507 (a)¥4). Amount entitied to priority:
0 Up to $2,600* of deposits loward O 'T'axes or penalties owed lo governmental units - o Other - Specify $ 186,840.72
purchase. lease, or rental of property or 11 U.S.C § 507 (au8). applicable paragraph of
services for personal, family, or houschold 1USC § 3507 (a2

use - [T USC § 507 (aXT).

“Amounts are subject o adjustment on 41713 and every 3 years thereafter with respect 1o vases commenced on or ofter the date of adpustment.

6. Credits. The amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See mstruction #6)

RECEIVED

G2 3 201 QU

1212032120827000000000003

KURTZMAN CARSON CONSULTANTS
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7. Documents: Attached are redacted copics of any documents that suppont the claim, such as promissory notes,

purchase orders, invoices, itemized statements of

running accounts, contracts, judgments, mortgages, and security agreements.  If the claim is sccured. box 4 has besn completed. and redacted copics of documents
providing evidence of purfection of a sccurity interest are attached. (See instruction #7, and the definition of “redacted ™)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

If the documents are not available, please explain:

RECETEL
AUG 29 201

8. Sigpature: (See instruction 48)

KURTZMANCARSON

Check the appropriate box.
# 1 am the creditor. £3 T am the creditor’s authorized agent. (3 1 am the trustes, or the debtor, Olamag tor, surety, ind or other cadebt
{Attach copy of power of attomey, if any.)  or their authorized agent. {See Bankmpw\ Rule 3005.)
(See Bankruptcy Rule 3004.)
I declare under penalty of perjury that the mformation provided in this claim is true and comret 1o the best of my knowledge. information.andl reasonsble belief.

Print Name: _ SHELLEY VON BRINCKEN

Title: “MORTGAGOR -

Company: _N/A 4

Address and telephone number (if different from notice address abave):
14738 WOLF RD

GRASS VAILLFY, CA. 95949

'l'elepi\nue numbﬂ

email:

Penalty for presenting fraudulent claim: Fine of up to $500.000 or imprisonment for up to 5 years, or both. 18 LLS.C. §§ 152 and 3571.

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are gencral explanations of the law. In certain circumstances, such as bankrupicy cases not filed vohotarily by the debior,
exceptions to these general rules may appiv.

ltems o be completed

Court, Name of Debior, and Case Number:

Fill in the federal judicial district in which the case was filed (for
example, Central District of Califomia), the debtor’s full name, and the case
number. If the creditor received a notice of the case from the bankruptcy court,
all of this information is at the top of the notice.

Creditor’s Name and Address:

Fill in the name of the person or entity asserting # claim and the name and
ad&mof&epmonwhoshoﬂdmcwcmhwmwddunng&ehmhup&cv
case. A separnte space is provided for the payment address if it differs from the
notice address. ’mecmdilorlmizcominuingobligsﬁonmkwpdmcwﬂ
informed of its current address. See Federal Rule of Bankruptcy Procedure
{FRBF) 2002(g).

1. Amount of Claim as of Date Case Filed:
bulethemulnmounlowndlnﬂxewedn«ontb:datcofmbankmp&yﬁlm
Follow the & % hether to plete items 4 and §. Check
ﬁ}eboufmmlnrotherchargumuﬂudndmd\echm

2. Basis for Claim:

State the type of debt or how it was incurred. include goods sold,
money loaned, services performed, personal injury/wrongful death, car loan,
mortgage note, and credit card. If the claim is based on delivering health care
goods or services, limit the disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential health care information. You
may be required to provide additional disclosurc if an in d party objects 1o
the claim.

3. Last Four Digits of Any Number by Which Creditor Identifies Debtor:
State only the last four digits of the debtor’s account or other number used by the
creditor to identify the debtor.

3a. Debtor May Have Schedunled Account As:

Report a change in the creditor’s same, a transferced claim, or any other
information that clarifies a difference between this proof of claim and the claim
as scheduled by the debtor.

3b. Uniform Claim Identifier:

If you use 2 uniform claim identifier, vou may report i here. A sniform claim
identifier is an optional 24-character ileatifier that certain large creditors use to
facilitate electronic payment in chapter 13 cascs,

in Proof of Claim form

4. Secured Claim:

Check whether the claim is fully or partially secured. Skip this section if the claim
is entirely unsecured. (Ses Definitions.) If the claim is securmd, check the box for
thcnmmdvdueofmpmthnswmdmdnm,aﬂuhwpmofhcn
documentation, and state, as of the date of the filing. the annual interest
rate (and whether it is fixed or variable), and the amount past due on the claim.

5. Amount of Claim Entitled to Priority Under 11 U.S.C. § 507 (a).
if any portion of the claim falls into any category shown, check the appropriatc
boxs(es) 2nd state the amount entitled to priority. (See Dcﬁuitiom.) A claim may

be partly priority and partly non-prionity. For cwnplc in some of the categories,
the law limits the amownt catitied to priority.

6. Credits:

An authorized signature on this proof of claim serves as an acknowledgment that
when calcalating the amount of the claim, the creditor gave the debtor credit for
any payments teceived toward the debt.

7. Documents:

Attach redactod copics of any documcnts that show the debt cxists and a licn
sccurcs the debl. You must also attach copics of documents that evidence perfection
of any sccurity interest. Yon may also attach s summary in addition to the
documents themsclves. FRBP 3001{c) and (). 1f the claim is based on delivering
health care goods or services, limit disclosing confidential health care information.
Do not send original documents, as attachments may be destroyed afier scanning.

8. Date and Signature;

The individual completing this proof of claim must sign and date it. FRBP 9011.
If the claim is filed clectronicaily, FRBP 5005(a)2) authorizes courts to establish
local rules specifying what constitles a signatore. If you sign this form, you
declare under penalty of pegjury that the information provided is truc and correct to
the best of your knowledge, information, and rcasonable belief. Your signature i
also a certification that the claim mects the requirements of FRBP 9011(b).
Whether the claim is filed electronically or in person, if your name is on the
signature line, you are responsible for the declaration. Print the name and title, if
2ay, of the creditor or other petson authorized to file this claim. State the filer's
ﬂ&mﬂn{m:mbuiumﬁmwcad&mgmmmﬂopnﬂhe
form for purposes of receiving notices. If the claim is filed by an authorized agent.
attach 2 complete copy of any power of attorney, and provide both the name of the
Mﬁhsh:hmmﬁ&gmeof‘bmt“lhmﬂ:mﬂedagmlun
servicer, identify the corporate servicer a5 the company. Criminal penaitics apply
for making a falsc statement on 2 proof of claim.
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DEED OF TRUST

DEFINITIONS

Waords used in multipic sections of this document are defined below and other words are defined in Sections 3, 11,
13, 18, 20 and 21. Certain rules regarding the usage of words used in this documert are also provided in Section 16.

(A) "Security Instrument’ means this document, which is dated , together
with all Riders to this document. JANUARY 14, 2005

(B) "Borrower”is SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE
AND SEPARATE PROPERTY

Borrower is the trustor under this Security Instrument,
(C) "Lender"is MORTGAGECLOSE.COM, INC.

Lender isa NEVADA CORPORATION ceghiived
and existing under the laws of NEVADA .
Lender's addressis 1855 WEST KATELLA AVENUE, 8UIT=Z 200, CRANGE,
CALIFORNIA $2867

(D) "Trustee®is CALIFORNIA LAND TITLE COMPAKY OF NV COUNTY
464 BRUNSWICK RD, GRASS VALLEY, CALIFORNIA 95945

(Ey "MERS" is Morigage Electronic Regisiration Sysiems, Inc, MERS is a separate corporation that is acting

solely as a nominee for Lender and Lender's successors and assigns. MERS Is the beneficlary under this Security

Tnstrument. MERS is organized and existing under the Jaws of Delaware, and has an address and telephone number

of P.O. Box 2026, Flint, MI 485012026, iel. (§83) 679-MERS.

(F) "Note" means the promissory note signed by Borrower and dated JANUARY 14, 2309

The Noic states that Borrower owes Lender TWQ HUNDRED TWENTY ‘I""IGUSAND AND 00/ 1“0
Dollars (U.S. 3 220, 0G00.00 ) plus mterest

CALIFORN!A-S?n le Family—Fannie Mae/Freddie Mac UNIFORM INSTRUMENT MERS £ icekm 800-649-1362
Form 3005 01/0 g Page 1 of DocMeg w.gdocmagic.com
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Borrower has promised o pay this debt in regular Periodic Payments and 10 pay the debt in full not later thon
FEBRUARY 1, 2039

{G) “Property” meass the property t{m 15 described below under the heading “Trensfer of Rights in the Property.”
(H) "Loan™ means the debt evidenced by the Note, plus interest, say prepayment charges and late cherges due under
the Note, and all sums due under this Security Instrument, plus interest

{h "Riders™ means sl Riders to this Security Instrument that are executed by Bor-ower. The following Riders are
1o be exccuted by Borrower [check box as applicable]:

[ Adjusieble Rate Rider [ Planned Unit Development Rider
{{] Balloon Rider [} Biweckly Payment Rider

7} 14 Family Rider [ Second Home Rider

[} Condominium Rider O Other(s) [specify]

(5) TApplicable Law" means all controlling applicebie federal, statc and locel statcies, regulations, ordinances and
administrative rulcs and orders {that have the effect of law) as well as all applicable final, non-appealable judicial
opINIONS.

(K} “Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other charges
that are imposed on Borrower o7 the Property by a condominium associazion, horcowners assoctation or similar
organization.

(L) "Electronic Funds Trarsfer” mcans any wansfer of funds, other than airansaction originated by chack, drail,
or similar paper instrument, which is initiated through an ¢lectronic terminal, telephonic instrument, computer, or
magnetic t2pe 50 as 1o order, instruct, or authorize a financial institution to debit or ¢redit on account. Such term
inciudes, bul is not Jimited 10, point-cf-sale mansfers, automated teller machine trunsactions, transfers initiated by
telephone, wirc transters, and automated clearinghousc transfers.

(M) “Escrow ltems" mcans those items that arc described in Section 3.

{N) “Miscellaneous Proceeds™ means any compensation, settlcment, award of damages, or proceads paid by any
third party (other than insurance proceecs paid under the coverages deseribed in Section §) for: (i) damage to, or
destruction of, the Property; (i) condemnation or other taking of ail or any part of the Property; (il conveyance in
lieu of condemnation; or (iv) misrcpresentations of, or omissions as to, the value and/or coadition ol'the Property.
(O} "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or defauit on, the Loan.
(P) "Periodic Payment™ means the regulariy scheduled amount due for (i) principal and interest under the Note,
plus (it} any amounts under Scction 3 of this Security Instrument,

(Q) “RESPA" means the Real Estate Settlement Provedures Act (12 U.S.C. §2601 ¢t seq.) and its implementing
regulation, Regulation X (24 C.F.R. Part 3500), as they mighl be amended from time to time, or ary additional or
successor icgislation or regulation that governs the same subject matter.  As uscd in this Security Instrumem,
"RESPA" refers to all requircments and restrictions that are ‘mposed in regard to a "federally related morizage loan”
even if the Loan docs not qualify as a “federally related mortgage loan™ under RES?A.

(R} "Successor in Interest of Borrower" mcans any party that has taken title to the Property, whether or not that
party has assumed Borrower's obligations under the Note and/or this Security Insttument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instcument is MERS (solely as nominee for Lender and Lender's sucressors and
assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender: (i) the repayment of
the Loan, and all renewals, extensions and modifications of the Note; ane (ii) the performance of Borrowe:'s

CALIFORNIA-Singte Famiy—Fannie Mae/Freddie Mac UMFW tﬂSTRdMW MERS DocMagic CFLInEs 6co-S4-1557
Form 3005 01701 ¥ Page 2 W w. dOCmagic. com
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obiigated to apply such payments at the time such payments are accepted. 1f each Periodic Payment is applied a5 of
its scheduled due date, then Lender need not pay interest on unapplied funds. Lencer may kold-such unapplied funds
until Borrower makes payment to bring the Loan current, If Borrower dozs not do so within a reasonable period of
time, Lender shall either apply such funds or return them to Borrower. If not apalied earlier, such funds will be
applied to the outstanding principal balance under the Note immediately prior tc foreclosure. Ne offset of claim
which Borrower might have now ar in the fiture against Lender shall relieve Borrower frem making payments due
under the Note and this Sccurity Instrument or performing the covenants zrnd agreements secured by this Security
instrument.

2. Application of Payments or Proceeds. Excedt as otherwise describec in this Section 2, all payvments
z2ccepted and applied by Lender shall be applied in the fellowing order of priority: (a) intcrest due ander the Note;
(b} principal due under the Notwe; (c) amounts due under Section 3. Such payments shall be applied (o ¢ach Periodic
Payment in the order in-which it became due. Any remaining amounts shall be applied first to late charges, second
s any other amounts due under this Security Instrument, and then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes 2 sufficient
amount to pay any late charge due, the payment may be applicd 1o the delinquent payment and the late charge. I
more than onc Periodic Payment {s outstanding, L.cnder may apply any paymert received from Borrower to the
repayment of the Periodic Payments if, and to the extent that, each pavment can te paid ir full. To the 2xtent that
any excess exists after the payment is applicd to the full payment of one o1 more Periodic Payments, such excess may
be applied 10 any late charges duc. Volunary prepavments shal! be applied first 10 uny prepayment charges and then
as described in the Note.

Any application of payments, insurance procesds, or Miscellancous Proceeds o principal due under the Note
shall not extend or postpone the due dise, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Perindic Payments are duc under the
Note, until the Note is paid in full, 2 sum (the "Funds") to provide for payment of amounts due for: (a) taxes and
assessments and other items which can attain priority over this Security Instrument as a licn or encumbrance on the
Property; (b) leasehold payments or ground rents on the Property, if sny; (c) premiums for any and al! insurance
required by Lender under Section 5, and (¢) Mortgege Insurance premiums, if any, ¢r any sums payable by Borrower
to Lender in lieu of the payment of Martgare Insurance p-emiums in accordance with the provisions of Section 10.
These items arc called "Escrow [tems.” At origination or at any time during the term of the Loan, Lender may requise
that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow ltem. Borrowser shall promptly furnish to Lender all notices of amounts 10 be paid
under this Section. Borrower shall pay Lender the Funds for Escrow “tems urless Lerder waives Eorrower's
obligation 1o pay the Funds for any or all Escrow lems. Lender may waive Borrower's obligation to pay to Lender
Funds for any or all Escrow {tems at any time. Any such waiver may only be in writing. In the cvent of such waiver,
Borrower shall pay directly, when and where payable, the amounts due for eny Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furpish to Lender receipts evidencing such payment
within such time period as Lender may require, Borrower's obligation to make such payments and to provide receipts
shall for all purposes be deemcd (o be a covenant and agreement contained in this Security Instrument, asthe phrase
"covenant and sgreement” is used in Section 9. I Bortower is obligated 1o pay Sscrow ltems directly, pursuantio
a waiver, and Borrawer fails to pay the amoumt due for an Escrow ltem, Lender may exercise its rights under Section
9 2nd pay such amount and Borrower shail then be obligated under Secticn 9 1o rejsay w0 Lender any such amount.
Lender may revoke the waiver a8 to any of ali Escrow Items at any time by a notice ;iven i accordance with Section
15 and, upon such revocation, Borrower shall pay to Lencer all Funds, and in suct amounts, that are then cequired
under this Section 2.

Lender may, at any time, collect and hold Funds in an amount {a) sufficiznt to s¢rmit Lender to 2pply the Funds
at the time specified under RESPA, and (b) not w0 exceed the maximum amount a lender can require under RESPA,
Lender shall estimate the amount of Funds due on the basis of current data and reasonsble estimates of expenditurss
of future Escrow ltems or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insuced by a federal agency, instrumentality, or
entity {including Lender, if Lender is an institution whose deposits are so instred) or in any Federal Home Loan
Bank. Lender shall apply the Punds to pay the Escrow ltems no later than the time specificd under RESP/.. Lender

CAL FOFN&A~$P\QE Family-Fannie Mae/Freddis Mac UNIFORM SRSTRUb’Bﬂ’ MERS DocMagic €FET7ng 000545-1367
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shall not charge Borcower for holding and applying the Funds, annually analyzing :he eserow account, or verifying
the Escrow liems; unless Lender pays Borrower interest on the Funds and Applicadie Law permits Lender to make
such a charge. Unless an agreement is made in writing ar Applicable Law requires interest to be paid on the Funds,
Lender shall ot be required to pay Borrower any interest or earnings on the Funds. Borrower and Lender can agree
in writing, however, that interest shall be paid on the Funds. Lender shall give 1o Borrower, without charge, an
annual accounting of the Funds as required by RESPA.

[fthere is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for
the excess funds in accordance with RESPA. {fthere is a shortage of Funds held in escrow, as defined under RESPA,
Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make
up the shortage in accordance with RESPA, but in no more than 12 monthly payments. If there is a-deficiency of
Funds held in escrow, as defined under RESPA, Lender shall natify Borrower as required by RESPA, and Borrower
shall pay to Lender the amount necessary 1o make up the deficiency in accordance with RESPA, but in no more than
12 monthly payments.

Upeon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
any Funds held by Lender.

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to
the Property which can attain priority over this Security Instrument, Jeasehold payments or ground rents on the
Property, if any, and Community Association Dues, Fees, and Assessments, if any, To the extent that these items
are Escrow ltems, Borrower shall pay them in the manner provided in Section 3,

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower:
(a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only
so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or defends against
enforcement of the lien in, legal proceedings which in Lender's opinion operate to prevent the enforcement of the lien
while those procecdings are pending, but only until such proceedings are concluded; or {c) secures from the holder
of the lien an agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender
determines that any part of the Property is subject to a lien which can aftein priority over this Security Instrument,
Lender may give Borrower a notice idemtifying the Jien. Within 10 days of the date on which that notice is given,
Barrower shall satisfy the licn or take one or more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real esate tax verification and/or reperting service
used by Lender in conncction with this Loan.

5 Property Insurance. Borrower shall keep the improvements now existing or hereafler erected on the
Property insured against loss by fire, hazards included within the term “extended coverage,” and any other hazards
including, but not limited to, earthquakes and floods, for which Lender requires insurance. This insurance shall be
maintained in the amounts (including deductible levels) and for the periods that Lender requires. What Lender
requires pursuant 1o the preceding sentences can change during the term of the Loan.  The insurance carrier providing
the insurance shall be chosen by Borrower subject to Lender's right to disapprove Borrower' s choice, which right shall
not be cxercised unreasonably. Lender may require Borrower 1o pay, in connection with this Loan, cither; (a)aone-
time charge for flood zone determination, certification and tracking services; or (b) a one-time charge for flood zane
determination and certification servicesand subscquent charges each time rermappings or similar changes occur which
reagonably might affect such determination or certification. Borrower shall also be responsible for the payment of
any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower.

H Borrower fails to maintain any of the coverages described above, Liender may obtain insurance coverage, at
Lender's option and Borrower's cxpense. Lender is under no obligation te purchase any particular type or ‘amount
of coverage. Therefore, such coverage shall cover Lender, but might or might not protect Borrower, Borrower's
equity in the Property, or the contents of the Property, against any risk, hazard or liability and might provide greater
or lesser coverage than was previously in effect. Borrower acknowledges that the cost of the insurance coverageso
obtained might significantly cxceed the cost of insurance that Borrower couic have obtained. Any-amounts disbursed
by Lender under this Scciion § shall become additional debt of Borrower secured by this Security Instrument.. These
amounts shal] bear interest at the Note rate from the date of disbursement and shall be payable; with such interest,
upon notice from Lender to Borrower requesting payment,

CALIFORMIA~-Singla Family—~Fennie Mae/Freddie Mac UNIFORM INSTRUMENT - MERS DocMagic EFprols 8005491362
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All insurance policies required by Lender and renewals of such policies shall be subject 1o Lender's right to
disapprove such palicies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an
additional loss payee and Borrower further agrees to generally assign rights to insurance proceeds to the holder of the
Note up to the amount of the outstanding loan balance. Lender shall have the right 10 hold the policies and renewal
certificates. {f Lender requires, Borrower shall promptly give 1o Lender all receipts of paid premiums and renewal
notices. 1f Borrower obtzins any form of insurance coverags, not otherwise required by Lender, for damage 1o, or
destruction of, the Property, such policy shal! includz 2 standard mortgage clause and shall name Lend v as morigzgee
and/or as zn additional loss payee end Barrower further agrecs to generally assign rights 1o insurance proceeds 1o the
holder of the Note up 1o the amount of the outstanding loan balanze.

In the event of lass, Borrower shall give promot notice to the insurarice carrier and Lender. Leader may make
proof of loss if not made prompily by Borrower. Unless Lender and Borrower otherwise agree n writing, any
insurance proceeds, whether or not the underlying insurance was required by Londer, shall be applied o restoration
or repair of the Property, if the restoration or repair is cconomically frasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such insurance proceeds until Lender
has had an opportunity 10 inspect such Property to ensure the work has been completed o Lender's satisfaction,
provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for the repairs and
restoration in a single payment or in 2 scrics of progress payments as the work is completed.  Unless an agreement
is made in writing or Applicable Law requires interest 1o be patd on such insurance proceeds, Lender shall not be
required to pay Borrower any interest or carnings on such procoeds. Fees for public adjustors, or other third parties,
retained by Borrower shall not be paid out of the insurance procseds ind shall be the sole obligation of Borrower.
Ifthe restoration or repzir is not economically feasible or Lender's security would be lessened, the insurance proceeds
shall be applied to the sums securcd by this Security Instrument, whether or no then duc, wik the excess, if any, paid
to Borrower. Such insurance proceeds shell be applicd in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and sentle any availeble insursnce cleim and
related matters, 31 Borrower does not respond within 30 days 1o a notice frorn Lender that the insurance corrier has
offered to settle a claim, then Lender muy negotiate and scitle the claim. The 30-day period will begin when the
notice is given. In cither event, or if Lender acquires the Property under Secion 22 or otherwise, Borrower hereby
assigns 1o Lender (a) Borrower's rights to any insurance proceeds in en ameunt not 1o exceed the umounts unpaid
under the Note or this Security Instrument, and (b) any other of Borrower’s rights {other than the right to ay refund
of unearned premiums paid by Borrower) under all insurance policies covering the Property, insofer as such rights
are applicable 1o the coverage of the Property. Lender mzy use the insurance proceeds either 1o repriir or restore the
Property or to pay amounts unpaid under the Note or this Security Instrumen:, whether or not then due.

6. Occupancy, Borrower shall occupy, establish, and use the Property as Borrower's pricipal residence
within 60 days after the execution of this Sccurity Instrument and shall continug 10 acsupy the Proper’y as Borrower's
principal residence for a1 least one year after the date of occupancy, unless Lender otherwise agrees in writing, which
consent shall not be unreasonably withheld, or unless extenuating circumstances exist which are beyond Borrower's
control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy,
damage or impair the Property, allow the Property (o deteriorate or cormmit waste on the Froperty.  Whether or not
Borrower is residing in the Property, Borrower shall mzintin the Property in order 1w prevent thz Property from
deteriorating or decreasing in valuc duc to its cond’tion. Unless it is determined pursuart 2o Section $ that repawr or
restoration is not economically feasible, Borrower shall promotly repair the Property if damaged to avoid further
deterioration or damage. I insurance or condemna' jon proceeds are paid in connection with damage te, or the taking
of, the Property, Borrower shall be responsible for repairing or restoring the Property orly if Lerder has releascd
procecds for such purposes. Lender may disburse proceeds for the repairs and restoration in a sing.¢ payment or in
a scries of progress payments 2s the work is complcted. 17 the insurance or condermation proceeds are nos sufficiont
to repair or restore the Property, Borrower is not relicved of Borrower s obligation for the completion of such repair
or restoration.

Lender or its agent may make reasonable entrics upon and inspections of the Property. 1£it has reasunable cause,
Lender may inspect the mterior of the improvemems on the Property. Lender shail give Borrower natice at the ime
of or prior 10 such 2n intertor inspection specifying such reasonable cause.
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8. Borrower's Loan Application. Borrower shail be in default 1f, during the Loan appl.cation process,
Borrower or any persons or entities acting 27 the direction of Borrower or with 3orrower's kr.owledge or consent gave
materially false, misleading, or inaccurate information or statements 1o Lender (or failed o provide Londer with
materizi information) in connection with the Loan. Material reprasentations include, but are not limited 1,
representations conseming Borrower’s occupancy of the Property as Borrower's principal residence.

9. Protection of Lender's Intevest in the Property and Rights Under this Sexcrity fnstrament. 1f [3)
Borrower fails 10 perform the covenants and agrecments contained in this Sceuriyy Instrunent, (b) there is a legal
proceeding that might significantly affect Lender's interest in the Property and/or rights unde- this Security Instrument
(such as s procceding in bankruplcy, probate, for condemnation or foreiturs, for enforcerrcnt of 3 Jien which may
attain priority over this Security Instrument or to enforce laws or regulations), or (¢} Borrower has abandoned the
Property, then Lender may do and pay for whatever is reasonable or appropriate to protecr Londer's interest in the
Property and rights under this Security Instrument, including protecting and/or assessing the value of the Property,
and securing and/or repairing the Property. Lender's actior:s can include, but arc not limited to: (a) paying any sums
secured by a lien which has priority over this Security Instrument; (b) eppearing in court; and (¢) paying reasonable
attorneys' fees to protect its interest in the Property and/or rights under this Scourity Instrument, including its secured
pesition in’ 2 bankruptcy proceeding. Securing the Praperty includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, crain water from pipes, elimirate building or
other code violations or dangerous conditions, and have ucilities turnec oa or off. Although Lender may take action
under this Section @, Lender does not have to do so and is itot under any duty or obligation :0 do so. It is agreed that
Lender incurs no liabitity for not taking any or all ections suthorized under this Section 9.

Any amounts disbursed by Lender undcr this Section 9 shall become additional debt of Borrower secured by this
Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursemont and shall be
payable, with such interest, upon notice from Lender to Rorrower requesting payment.

If this Securily Instrumem is on a leasehold, Borrawer shall comply with all the provisiors of the lease.
Borrower shali not surrerder the leasehold estate and interests herein conveyed or terminate or cance! the ground lease.
Borrower shalt not, without the express writteni consent of Lender, alter or amenc the ground lease.  If Borrower
zoquires fee title to the Property, the leaschold and the fee title shall not merze unless Laner agrees 10 the merger
n wriiag.

10. Morigage Insurance. 1f Lender required Morgage Insuranc: as & condition of making the Loan, Borrower
shall pay the premiums required to mainiain the Mortgage Insurance in effect. !f] for any reason, the Mortgage
Insurance coverage required by Lender ceasesto be available from the mortgage insurer that previously provided such
insurance and Borrower was required to make separately designated payments toward the premiums for Mertgage
Insurance, Borrower shall pay the premiums required to obtain coverage substantially equivalent o the Morigage
[nsurance previously in effect, at a cost substantially equivalent to the cost to Borrower of the Mortgage Insurance
previously in effect, from an alternate mortgage msurer selected by Lender. If substantially eguivalent Mortgage
Insurance coverage is not evailable, Borrower shall continue to pay 1o Lender the amount of the separately designatcd
payments that were due when the insurance coverage ceased to be in effect, Lender will aceept, usc and retain these
payments as a non-refundable loss reserve in licu of Mortgage Insurance. Such loss reserve shall be non-refundable,
aotwithstanding the fact that the Loan is ultimately paid in full, and Lerder shall not be required to pay Borrower any
interest or carnings on such loss reserve. Lender can no longer require logs reserve payments if Moutgage Insurance
coverage (in the amount and for the period that Lender requires) provided by an insurer selected by Lender again
becomes available, is obtained, and Lender requires scparately designatad payments toward the premiums for
Mortgage Insurance. 1f Lender required Morigage Insurance as a condition: of making the Loan and Borrower was
required 1 make separaicly designaled payments woward the premiums for Morigage Insurance, Borrower shall pay
the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, until
Lender’s requirement for Morigage Insurance ends i accordance with any written zgreement betwecn Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this Section
10 affects Borrower's obligation to pay interest at the rate provided i the Ncte.

Mortgage Insurance reimburses Lender {or any cntity that purchases the Note) for gertain Josses it may incur
if Borrewer docs not repay the Loan as agreed. Borrowe: is not a party to the Mortgage i 1surance.
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Mortgage insurers evaluate their total risk on all such insurance in force from time tv time, and may enter mio
agreements with other parties that share or modify their risk, or reduce losses. These agrzements are on terms and
conditions that zre satisfactory to the mortgage insurer and the other party (or parties) to those agreements, These
agrecments may require the mortgage insurer to make payments using any source of funds that the morigage insurcr
may have available (which may includc funds obtained from Mortgage Insurance premiums).

As a result of these agreements, Lender, any purchaser of the Note, ancther insurer any rcinsurer, any other
entity, or any affiliate of any of the forcgoing. may receive (directly or indirectly) amounts that derive from {or might
be characterized as) 2 portion of Borrower's payments for Mortgage Insurance, in exchang: for sharing or modifying
the morigage insurcr’s risk. or reducing losses. If such agreemert provides that an affiliztc of Lender takes a share
of the insurer’s risk in exchange for a share of the premiums paid to the insurer, the arrangement is ofien termed
“captive reinsurance.” Further:

(2) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not incresse the ariount Borrower will owe
for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the Mortgage
Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may include the right
o receive certain disclosures, to request and obtain cancellation of the Mortgage Insurance, to have the
Meortgage Insurance terminated automatically, and/or to receive a refund of any Mortgage Insurance premiums
that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds arc hereby assigned to
and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applicd fo restoraticn or repair of thie Property,
if the restoration or repair is economically feasible and Lender's security is not lessened. During such reparr and
restoration period. Lendcr shail have the right to hold such Miscclianeous Procceds umil Lender has had an
opportunity to inspect such Property to ensure the work has been completed to Lender’'s satisfaction, provided that
such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration in a single disbursemem
or in a scries of progress payments as the work is completed. Unless an agrecment is made in writing or Applicable
Law raquires interest w be paid on such Miscellancous Proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such Miscellancous Proceeds. If the restoration or repair is n¢t cconomically feasible or
Lendcr's security would be lessened, the Miscellancous Proceeds shall be applied to the sums sceured by this Security
Instrument, whether or not then due, with the excess, ifany, paid to Borrower. Such Miscellancous Proceeds shall
be applied in the order provided for in Scction 2.

In the even: of a total mking, destruction, or loss in value of the Property, the Misccllaneous Proceeds shall be
applied to the sums sccured by this Security Instrument, whether or not then due, with the excess, if any, paid 10
Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of
the Property immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount
of the sums securcd by this Security Instrument immediately besore the partial taking, dzstruction, or loss in value,
unless Borrower and Lender otherwisc agree in writing, the sums secured by this Security Instrument shall be reduced
by the amount of the Miscelianeous Procceds muitiplied by the following fraction: {a) the total amount of the sums
secured immediately before the partial taking, destruction, or loss in value divided by (b’ the fair market value of the
Property immediately before the partiai taking, destruction, or loss in value. Any balance shall be paid to Borrower.

in the event of a partial taking. destruction, or loss in value of the Property in which the fair marke: value of
the Property immediately beforc the partial taking, destruction, or loss in vaiue is less than the amount of the sums
secured immediately before the partial wking, destruction, or loss in value, unless Borrower and Lender otherwise
agree in wriring, the Miscellancous Proceeds shal! be applied to the sums secured by this Security Instrument whether
or not the sums are then due.

I the Property is abandoned by Borrower, or if, after notice by _ender to Borrower that the Opposing Party (as
defined m the next sentence) offers 1o make an award to scttle a claim for damages, Borrower fails to respond 1o
Lender within 20 days after the date the notice is given, Lender is authorized to collect and apply the Miscellancous
Procecds either 1o restoration or repair of the Property or to the sums secured by this Sneurity Instrument, whether
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or not then due. “Opposing Party” means the third party that owes Borrower Miscellaneous Proveecs or the party
against whora Borrower has a right of action in regard 10 Miscellancous Procesds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun thai, in Lender's
Jjudgment, could result in forfeiture of the Property or other material impairment of Lender's interest in the Property
or rights under this Security Instrument. Bortower can cure such a default and, il acceleration has occurred, reinstate
as provided in Sectior 19, by causing the action or procecding to be dismisscd with a ruling thai, in Lender's
judgment, preciudes forfeiture of the Property or other matcrial immpairinent o7 Lencer’s interest in tie Property or
rights under this Security Instrument. The procecds of any award or claim for damages that are aur’butable w the
impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied 10 restoration or repair of the 2roperty shall be applied in the
order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of ‘e time tor peyment or
modification of gmortization of the sums securcd by this Security Instrument granted by Lender to Barrower or any
Successor in Interest of Borrower shall not operate to release the liability of Borrower or ary Successors in Interest
of Borrower. Lender shall not be required to commence proceedings 2gainst any Successor in Intercst of Borrowsr
of to refuse to extend ume for payment or otherwise modify amortization of the sums secured by this Security
Instrument by reason of any demand made by the original Borrower or any Successors in Interest of Borrower, Any
forbearance by Lender in cxercising any right or remedy including, without limitation, Lender's acceptance of
payments from third persons, entities or Successors in Interest of Borrcwer of in amounts less than the amoum then
duc, shall not be a waiver of or preciude the exercisc of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigas Bound. Borrower coverants and agrees
that Borrower's obligations and liability shall bejoin: and several. However, any Borrower who co-signs this Security
Instrument but does not exccute the Note (a "co-signer™): (a) is co-signing this Security {nstrument orly to morigage,
grant and convey the co-signer’s interest in the Property under the trms of this Security Instrument; (b) is ot
personally obligated (o pay the sums securcd by ths Security Instrument; and () agress ¥t Lende: and any othor
Barrower can agree to extend, modify, forbear or make any accommodations with regard 1o the terms of this Security
Instrument or the Notc without the ¢o-signer's consent.

Subject to the provisions of Section 18, anv Successor in Interest of Borrower who assumnes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obiain all of Barrower's riglits
and benefits under this Security Instrureent.  Borrovrer shall not be released from Borrower' ; obligations and liabil ty
under this Security Instrument unless Lender agrees to such release in writing. The covenants and agrecments of this
Security Instrument shall bind (except as provided in Section 20) and tenefit the successors and assigns of Lender.

14. Loan Cherpes. Lender may charge Borrower fees for services performed in conaection with Borrower's
default, for the purpose of protecting Lender's interest in the Property and rights under s Secusity instrument,
incleding, but ot limited to, ttorneys' fees, property inspection and valuaticn fees. In regard 10 ary other fees, the
absence of express authority in this Security Instrument 10 charge a specific fee to Barrower shail not be construed
as aprohibition on the cherging of such fee. Lender may not charge fees that are expressly prohibited by this Security
instrument or by Applicable Law.

if the Loan 15 subject to a law whick sets maximum loan charges and tha: lavs is finally interpreted so that the
interest or other loan charges collected or 10 be collected iz connection with the Loan exceed the permitted limits,
then: (a) any such loan charge shall be reduced by the amount necessery to reduce the charge to the permitied limit;
and (b) any sums already collectec from Borrower which exceeded permitted limits wili be refunced 1o Borrower.
Lender may choose to make this refund by reducing the principal owed under the Note or by making a direct payment
10 Borrower. If a refund reduces principal, the recuciion will be treated as a partial prepayment withour any
prepayment charge (whether or not a prepayment charge is provided for undor the Note). Borrower's acteptange of
any such refund made by direct payment to Borrower wiil constitute a waiver of any right of action Borrower might
have arising out of such overcharge.

15, Notices. All notices given by Borrower or Lender in connection with this Security Insirament must ke in
writing. Any notice to Borrower in connection with this Security Instrument shz!! be deemad to heve been given to
Borvower when mailed by first class mail or when actually delivercd to Borrowe:'s potice address if sent by other
means. Notice {o any one Borrower shall constitute notice to all Borrowers unless Applicable Law expressly requires
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otherwise. The notice address shall be the Property Address unfess Borrover has designated a. substitute notice
address by notice to Lender.  Borrower shall promptly notify Lender of Borrower's change of address. [f Lender
specifies a procedure for reporting Borrower's change of address, then Borrower shall only report 8 change of address
through that specified procedure. ‘There may be only one designated notice address under this Security Instrument
atany one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's
address stated hercin unless Lender has designated another address by notice to Borrower. Any notice in connection
with this Security Instrument shall not be deemed to have been given 1o Lender until actually received by Lender.
If any notice required by this Security Instrument is also required under Applicable Law, the Applicable Law
requirement will satisfy the corresponding requirement under 1his Security Instrument.

16, Governing Law; Severability; Rules of Construction. Thais Security Instrument shall be governed by
federal law and the faw of the jurisdiction in which the Property is located. All rights and obligations contained in
this Security [nstrument are subject 10 any requirements and limitations of Applicable Law. Applicable Law might
explicitly or implicitly allow the parties to agree by contract or it might be silent, but such silence shall not be
construed as a prohibition against agreement by contract. in the cvent that ary provision or clause of this Security
Instrument or the Note conflicts with Applicable Law, such conflict shall not affect other provisions of this Security
Instrument or the Notc which can be given effect without the conflictirg provision,

As used in this Security Instrument: (a) words of the masculine gender shall mean and include correspending
neuter words or words of the feminine gender; (b} words in the singular shall mean and include the plurel and vice
versa; and {c) the word “may" gives sole discretion without any obligation to take any action,

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security [nstrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in
the Property” means any legal or beneficial interest in the Property, including, but not lirited to, those beneficial
interests transferred in a bond for decd, contract for deed, installment sales contraci or escrow agreement, the intent
of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred {or if Borrower is not &
natural person and.a beneficia! interest’in Borrower is sold or transferred) without Lender's prior written consent,
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this option
shall not be exercised by Lender if such exercise is prohibit=d by Applicable Law.

1f Lender exerciscs this option, Lender shall give Borrower notice of acecleration. The notice shall provide a
period of not less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower
must pay all sums secured by this Security Instrument. If Borrower fails to pay these sums prior 1o the expiration of
this period, Lender may invoke any remedies pereitted by this Sccurity Instrument without further notice or demand
on Borrower. g

19. Borrower's Right to Reinstate After Acceleration, If Borrower meets certain conditions, Borrower shall
have the right to have enforcement of this Security Instrument discontinued st any time prior to the sarliest of: (a)
five days before salc of the Property pursuant to any power of sale contained in this Security Instrumenty; (b) such
other period as Applicable Law might specify for the termination of Borrowsr's right (o reinstate; or (c) entry of a
judgment enforcing this Security Instrument. Those conditions are that Borrower: (a) pays Lender all sums which
then would be due under-this Security Instrument ard the Note as if no acceleration had occurred; {b) cures any default
of any other covenants or agreements; (c) pays all expenses incurred in enforcing this Security Instrurnent, including,
but not limited to, reasonable attorneys' fees, property inspectiors and valuaiion foes, ‘and other fees incurred for the
purpose of protecting Lender's intercst in the Property and cights under this Security Instrument; and (d) tskes such
action a5 Lender may reasonably require to assure that Lender' s interest in the Property and rights under this Security
Instrument, and Borrower's obligation 10 pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following forms,
as sclected by Lender: (a) cash; (b) moncy order; (¢) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federz] agency, instrumentality
orentity; or(d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations
secured hereby shall remain fully cffective as if no acceleration had occurred. However, this right to reinstate shall
not apply in the case of acceleration under Section 18.
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20. Sale of Note; Change of Loan Servicer: Notiee of Grievance. The Note or & partial interest in the Now
{together with this Security Instrument) can be sold one or more times without prior r:otice to Borrower. A sule might
result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments due under the Note
and this Security Instrument and performs other mortgage loan scrvicing chiigations under the Note, this Security
Instrument, and Applicable Law. There also might be one or more changes of the Loan Servicer unrelated 1o = sale
of the Note. Ifthere is a change of the Loan Servicer, Borrower will be given writte? natice of the change which will
state the name and address of the new Loan Servicer, the address to which puyment's should be made and any other
information RESPA requires in connection with a natice of transfer of servicing, f the Note is sold and thereafter
the Loan is serviced by aLoan Servicer other than the purchascr of the Notc, the mortgage loan servicing obligations
10 Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are nos assumed
by the Note purchaser unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (28 either an ‘ndividual
litigant or the member of a class) that arises from the other party’s actions pursuant to this Security Instrument or that
alleges that the other party has breached any provision of, or any duly owed by rezson of, this Security Instrument,
until such Borrower or Lender has notified the other party (with such notice given in compliance with the recuiremeris
of Sectiors 15) of such aileged breach and afforded the other party hereto a “easonebic period after the giving of such
notice to take correclive action. I Applicable Law provides a time period which must elapse before cerain action
can be taken, that time period will be deemed 1o be reasonable for purposes o this paragraph.  The notice of
aceeleration and opportunity to curc given to Borrower pursuant to Sectiva 22 and the notice of acceleration: given
1o Borrower pursuant to Section 18 shall be deemed 1o satisfy the notice-and opportunity to take corrective action
provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (2) “Hazardous Substances™ are those substances
cefined as toxic or hazardous substances, poifutants, or wastcs by Envirenmentsl Lew and the fotlowing substances:
gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides znd herbicides, volatile solvents,
materials containing asbestos or formaldehyde, and radioactive materials; (b) "Evvironmental Law™ means federal
taws and laws of the jurisdiction where the Property is located that relatc to health, sa%ty or environmental protecticn;
(c) "Environmenial Cleanup” includes any -esponse action, remedial iction, or removal sction, as defined in
Environmemal Law; and {d} an "Environmental Condition® mezns & zcndition that can cause, contribute o, or
otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of ary Hazardous Substances,
or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow anyone clse
10 do, anything affecting the Property (a) that is in vio'ation of any Environmental Law, (b) which creates an
Ezvironmentzi Condition, or (c) which, due 10 the presence, use, or release of a Hazardous Substance, creates a
condition that adversely affects the value of the Property. The preceding two semicnces shali not spply 1o e
presence, use, or storage on the Property of small quantitics of Hazardeus Substa:ices that arc gererally recognized
to be appropriate 10 normal residential uses and 1o maintenance of the Property (including, but not limited to,
hazardous substances in consumer products).

Borrower shell prompily give Lender written notice of {a) any investigation, slaim, cemand, lawsuit or other
action by any governmenzal or regulatory agency or private party involving the Property and any Hezardous Substaice
or Environments! Law of which Borrower has actual knowledge, (b) any Environmental Condition, including but not
limited to, any spilling, leaking, discharge, refease or threat of release of any azardous Substance, and (¢) any
sondition caused by the presence, use or release of & Hazardous Substance whick adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regu atory authority, or any private party, that
any removal or other remediation of any Hazardous Substance affecting the Proverty is necessary, Borrower siall
prorapily wake all necessary remedial zetions in accordance with Environmental Lay. Nothing herein shall create any
obligation on Lender for an Environmenal Cleanap.

NON-UNIFORM COVENANTS, Borrowcer end Lender further covenint and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Bosrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instruwent (bt net prior to acceleration under
Section 18 unless Applicable Law provides otherwise). The notice shall speci’y: (2) the defsuity (b) the actior
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required to cure the defaulty (¢) a date; not less than 30 days from the dare the sotice is given to Borrower, by
which the default arust be cured; and {d) that failure to cure the default ca or tefore the date specified in the
notice may resuit in acceleration of the sums secured by this Security Instrumen: and sale of the Property. The
notice shall further inform Borrower of the right to reinstate after acceleration and the right tc bring a court
action to assert the non-existence of a default or any other defense of Borrower to acceleration and sale. If the
default is nut cured on or before the date specified in the notice, Lender at its ¢ption may require immediate
payment in foll of all sams secured by this Security lnstrument without further demand and may invoke the
power of sale and any other remedies permitted by Applicable Law. _eade- shall be entitled to colieet 2l
expenses incurred in pursuing the remedies provided in this Section 22, including. but aot imited to, reasonsbie
attorreys’ fees and costs of title evidence,

if Lender invokes the power of sale, Lender shall execute or cause '(rustez to execute a written notice of
the occurrence of an event of defanlt and of Lender's election to cause the Property to be sold. Trastee shalt

: cause this notice 10 be recorded in each county in which any part of the Property is located. Lender ¢r Trusize
shall mali copies of the otice as preseribed by Applicable Law to Borrower and to the o her persons prescribed
by Applicable Law. Trustee shall give public notice of sale to the persons aid in the manner prescribed by
Appllcable Law. After the time required by Applicable Law, Trustee, without demand on Borrower, shall sell
the Properfy at public auction to the highest bidder at the time and place and vader the teyms designated in the
sotice of sale in one or more parcels and in aay order Trustee determines. Tristee mav postpone su'c of all or
any parcel of the Property by pablic annourcement at the time aud place of any previossly scheduled sale
Leuder or its designee may purchase the Praperty at any sale.

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property without any covenant or
warranty, expressed or implied. The recitals in the Trustee's deed shali be prima facie evidence of the fruth
of the statemants made therein. Trustes yhall apply the proceeds of the sale in the following order: (a) o 2t
expenses of the sale, including, but not limited to, ressonsble Trustee's and sttorneys’ fees; (b) to all sums
secured by this Security Instrument; and (¢) any excess to the person or persons legally entitled to it.

23. Reconveyance, Upon paymentof all sums secured by this Security Instrument, Lender shall request Trustee
1o reconvey the Property and shall surrender this Security Instrument and 2!l notes evidencing cdebt secured by this
Security Instrument to Trustee. Trustee shall reconvey the Property without warranty fo the person of persons legally
entitled 1o it. Lender may charge such person or parsons a reasonable fee for reconveying (e Property, but onl» i

; the fec is paid to a third party (such as the Trustee) for services rendered an{ the che-ging of the fee is perniifted under
Applicable Law. Ifthe fee charged does not excced the fee sct by Applicable Law, the fec is conclusively presumed
10 be reasonable.

24, Substitute Trustee. Lender, 2tits option, may from time 1o fime appoin’ a successor trusiee to any Trustes
appointed hercunder by an instrumctr exccuted and acknowicdged by Lender und recorded in the office of the
Recorder of the county in which the Property is locatea, The instrumen: shall contain the name of the original
Lender, Trustec and Borrower, the book and page where this Security instrumant is recorded and the name and
zddress of the successor trustes, Without conveyance of the Property, the succeszor trustee shall succeed 1o 2l ihe
title, powers and duties confe-red upon the Trustee herein and by Applicable Law. This procedure for substitution
of trustee shall govern 10 the exclusion of all other provisions for substitution.

25. Statement of Oblligation Fee. Lender may collect a fee not to ex.ceed 11e maximum amount permitted by
Applicabic Law for furnishing the statement of obligation as provided by Szction 2043 of the Civil Cede of California.
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The undersigned Borrowsr requests that @ copy of any Notice of Default and any Notice of Sule under this
Security Instrument be mailed to the Borrower at the address set forth above. A cooy of any Notice of Dufanlt and
any Notice of Sale will be sent only to the address contained in this recordzd request.  If the Borrower's address
changes, 3 new requast must be recorded.

BY SIGNING BELOW, Borrower accepts and zgrees o the 1¢rms and covenants contained in this Security
{nsirument and in any Rider execited by Borrower and recorded with if.

[Seul)

~Borr’£0w c?

Scal {Seal)
'Bcrgoweg ~Barrower
{Seal {Seal)
-Bcrv{nrm:.2 -Borrower

Witness: Witress:
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[Space Below This Une For Acknowlacgmant}

State of California )
) ss.
County of p\ Q2 )
On XL&S-D'C% before mc, > s ortes e

?

3

who proved to me on the basis of satisfactory evidence to be the person(s} whose name(s) isfare subscribed 10 the
within instrurient and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),
and that by hig/her/their signature(s) on the instrument the person(s), or the eatity unon behalf of which the person{s)
-acted, executed the instrument.

certify under PENALTY OF 2ERIURY under the laws of the State of California that the fo-2going paragraph is true
and correct.

WITNESS my hand and official seal.

S, NUSPLY
NOTARY SIGNATURE

K. Deony
{Typed Namme of Nowary)

NOTARY SEAL
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GMAC Mortgage

R | 4%

3451 Hammond Ave
P.0O. Box 780
Waterloo, 1A 50704-0780

07/24/12
SHELLEY VON BRINCKEN
14738 WOLF ROAD

GRASS VALLEY CA 95949

RE: Account Number 59
Property Address 14738 WOLF ROAD

GRASS VALLEY CA 95949

Decar SHELLEY VON BRINCKEN

The enclosed mortgage history is being provided in conjunction with the recent escrow analysis
review of your account which was mailed to you under separate cover.

As your last annual escrow review was completed on your account more than one year ago, this
document reflects a history of vour escrow account activity since the last annual stalement was
issued.

If you have any questions about this matter, please call our office at 800-766-4622
(weekdays, 6:00 a.m. - 10:00 p.m. CT; Saturday, 9:00 a.m. - 1:00 p.m.).

Thank you,

Customer Care
Loan Servicing

4:63

If this is a mortgage loan and the property is located in the state of Texas:

COMPLAINTS REGARDING THE SERVICING OF YOUR MORTGAGE SHOULD BE
SENT TO THE DEPARTMENT OF SAVINGS AND MORTGAGE LENDING, 2601 NORTH
LAMAR, SUITE 201, AUSTIN, TX 78705. A TOLL-FREE CONSUMER HOTLINE IS
AVAILABLE AT 877-276-5550.

A complaint form and instructions may be downloaded and printed from the Department’s
website located at www.sml.texas.gov or obtained from the Department upon request by mail at
the address above, by telephone at its toll-frec consumer hotline listed above, or by email at
smlinfo@sml.texas.gov,
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v 13-01436-mg Doc 24-16 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit O to
Priore Declaration Pg 19 of 23

Account Number
Name SHELLEY VON BRINCKEN,
Starting Escrow Balance 7 0.0c
Ending Escrow Balance -4,683.40
Starting Time Petiod 08i02/2010
Ending Time Period 07/24/2012

Transaction Date Amount To Escrow  Trans Type Transaction Description  Escrow Balance

§1722010 6,276.62 RT PAYMENT 5.00
8172013 -5,276.62 Y PAYMENT -6.276.62
§/8i2010 «53.00 R20 Escrow Refund-Fire =5.823.62
1011272010 582382 SR PAYMENT G.o00
14410:2016 -1.154.45 Ecg Escrow Disb-Tax Counly -1,154.45
gizon -1.154.45 ES0 Escrow Disb-Tax County -2,308.90
11/8:2011 -1,182.25 ESC Escrow Dish-Tax County -3.561.15
37ieeiz -1.182.25 ESo Escrow Disb-Tax County -4.6583.40
Total Escrow Amounts | 1,583.22
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Mﬂrtgage g ’eq recirt:e rev?s:‘aéem:?;?edemggyiir egir;}
INITIAL ESCRCW ACCOUNT
DISCLOSURE STATEMENT

ACCOUNT NUWMBER: -7759

PRCFERTY ADDRESS:
14738 WOLF ROAD

48081-0000277-001 ‘. i 5
SHELLEY VON BRINCKEN GRASS VALLEY CA $594%
14738 WOLR RD O T T ”
GRASS VALLEY CA 95045-8134 AKALYSIS DATE: JULY 238, 2012

PLEASE KEEP TIHS ESCROW ANALYSIS FOR COMPARISON TO NEXT YEAR'S STATEMENT.

Scetion 12 ESTIMATED AMOUNT(S) AMOUNT(S) USED
DESCRIPTION NEXT DUE DATE OF NEXT 121§BUR§_MEI_:}I IN PRIOR ANALYSIS
CQUNTY DECEMBER 2012 ,192.25 0.06
COUNTY ABRIL 2013 :, 162.35 .00

TOTAL ANNUAL msau»agwws 2, sa» 50 .00
s 523.05

TOTAL ESCROW PAYMEN

‘The amounts above arc based on either an estimate previcusly provided or the amount last disbursed.

New Paymant Amount: 5,485 14
New Payment £ffsctive: SEPTEMBER £4, 2012
SERPTEMBER C*, 2013

Next Schaculed Analysis:
New Prior Ansiysis

_Paympent change: } o
Escrou 198,70 523.05
Tetal 188.7¢ 522.08
Arincipal/Interes? 4,265.44 4,266 .44

1.,46%.14 1,78%.48

Total Payment

For details about the differcnce between the old and new paymeni amounts, plcase reference the ESTIMATED
AMOUNT(S) OF NEXT DISBURSEMENT and AMOUNT(S) TJSED IN PRIOR ANALYSIS votumns listed abive.

Any questions regarding changes in the “Estimated Amount of Next Disbursement”

should be directed to your Tax Authority and/or Tnsurance Company.
To reach our insurance department call: 1-800-256-9962.

1f you are utilizing a military allotment. or third-party company 1o make payments on ynour behalf,
please notify your service of any payment changes.

UNRELEASED SURPLUS NOTICE

GMAC THIS IS NOT A CHECK | Account Number | | Surplus Amount

Mortgage e | s.cer.s0

SHELLEY VON BRINCKEN
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SHELLEY VON BRINCKEN
Dear Homeowner{s):

As you know, we are the servicer for your mortgage ‘oan. We maintain an
escrow account for your loan. Part of your monthly paymert is an escrow
payment. We use that money o pay your escrow items. These ilems may
include property taxes, hazard insurance, ground renis and other expenses g8
described in your mortgage contract.

The amount of your escrow payment depends upon the way we classified your
contract. We have classified your confract as a *One Sixth Aggregate Cushion
Contract.” Under this kind of contract, we have estimated the amount of your
future bills for escrow items. We have projected your account balance for the
next year. Your projected account balance will fall to 1/6 of the total amount of
your escrow bills at least once during the projected year. For example, if your
estimated bills for escrow items total $2400, your projected account balance
shouid drop {o at least $400 {1/6 of $2400) during the projected year following
the analysis. Actual results will often differ from the projections. Differences in
amounts will be considered in your next escrow analysis.

We may improperly classify a few contracts. If you believe that we have
incorrectly classified your contract, contact us at the phone number or address
listed below.

if vou have any questions concerning your escrow analysis, please contact us
at the phone number or address listed below.

GMAC Mortgage
3451 Hammond Ave.
P.O. Box 780
Waterloo, IA 50704-0780
1-800-766-4622 (Toll Free Number)

Very truly yours,

GMAC Mortgage
Escrow Analysis Depariment
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Dear Valued Customer(s)

~We recently analyzed your escrow account and found a surplus The amount of the surplus is i 'chcated m o
- Section 3 of the Escrow Analysxs Statement. This means there was more. money in your account han we
~ anticipate we will need to pay your estimated future escrow bills and ‘maintain the cushion permitted by you '
contract Shortly, you w111 recelve a new monthly rermttance statement based upcn thls uewanaly

Your escrow ana1y51s was based on our esnmate of your future escrow bllis We usually cannot determme the j
exact amount of these bills. ’I‘herefore you could have exther a shortage ora surplus when we do y’our next
escrow analyszs L i e N , « o e

We are oﬁ'enng you g__gp_g_g_s for the reﬁmd check

1. Cashthecheck : ; \ . Lhte ;
o Ifyeu eheose{e—eashthesmplus checkyeu-denotﬁneeétoreumﬁtheaattaehedcoupmﬁmﬁﬂw o S T

2. Apply the surplus to your escrow aceount. o L 0 -
You may return the check ora pomon of the check and request we apply the money to your escrow account.
If you choose this optton ‘ : pay

You may return the check ora portton of the check and requestto have the money apphed toward your
mortgage payments This wxll reduce or sansfy one or more of your total monthly payments w_e_ﬂmug -

4. Apply the surplus to your outstandmg prmclpal balance. '
You may return the check ora portxon of the check and request the money be apphed to your outstandmg
principal balance. This may reduce the number of months you repay your loan however it wﬂl not reduce
your monthly payment «

If you choose Optmn 1, you need not contact us

If you choose Optton 2, 3 ord, w 4

COMPLETE THE ATTACHED COUPON AND MAIL WITH THE SURPLUS
CHECK AND ANY ADDITIONAL F UNDS TO US AT THE ADDRESS -
BELOW,. = =

- o o 20 o e o e A e o e 0 o e T e e s e o e

SEND TO:

Attention: Escrow Analysns o o ACCT# -
PO Box 780 i o
Waterloo, IA 5070‘4-0780 .

(COUPON MUST ACCOMPANY ESCROW SURPLUS CHECK)
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If we are maintaining a reserve account for the payment of taxes, insurance premiums, and/or other escrow
items, a portion of your mortgage payment is deposited into your Escrow/Impound account. Should your
estimated or actual bills for taxes, insurance, and/or other escrow items go up or down, the amount we collect
may be too little or too much to pay the ant1c1pated bills. Therefore we analyze your escrow account each year
to adjust for the difference. ,

Your escrow account is maintained on an aggregate balance bas1s ThlS means that we calculate the amount of
your required escrow payment based upon the lowest balance expected to occur within the 12-month period
beginning with the effective payment change date for your escrow analysis. The anticipated lowest balance is
determined through a running trial balance of the expected escrow receipts and disbursements in which the
anticipated balance at the end of each month 1s noted Your mortgage contract mdtcates what the maximum
permitted low balance should be L : ~

Your escrow payment will be equal to 1/12 of the antxcxpated total escrow dlsbursements plus a pro-rata portion
of any shortage determined to exist if the lowest escrow balance in the running trial balance is less than the
maximum permitted low balance. Shortages are usually a result of estimated or actual increases in taxes and/or
insurance premiums, and/or the mamtenance of any cushion authonzed by your mortgage contract.

The effective date of your escrow analys1s is the date on which the change in your payment takes effect.

THE FOLLOWING EXPLANATION IS PROVI])ED TO ASSIST YOU IN UNDERSTANDING YOUR :
ESCROW ANALYSIS STATEMENT ‘

The “DESCRIPTION” identifies each escrow item that we will be paying.

The “NEXT DUE DATE” is the date by which the bill for each escrow item must be paid. ,

The “ESTIMATED AMOUNT(S) OF NEXT DISBURSEMENT” are the anticipated amount(s) for the next
bill(s) for each escrow item.

The “AMOUNT(S) USED IN PRIOR ANALYSIS” are the correspondmg amount(s) used in your prior escrow
analysis. fhoee i : : : ,

Section 2: : Sk : e
The “ANALYSIS TYPE” mdlcates how we have class1ﬁed your mortgage contract for escrow analysis

purposes. It specifies the percentage, if any, of the total pro;ected dxsbursements that we used to determine the
maximum permitted low point for your escrow account, ‘

The “PROJECTED ESCROW BALANCE” is the pro;ected balance m 'your account as of the effective date of
the analysis.

The “ANTICIPATED LOW POINT FOR ANALYSIS PERIOD” is the lowest balance anticipated to be in
your escrow account during the 12 month perlod begmmng W1th the effectlvc date of the analysis.

The “MAXIMUM PERMITTED LOW POINT?” is the maximum balance that can be projected to be in your
account at its lowest point during the perlod covered by the escrow analysxs ThlS balance is determined by our
classification of your mortgage contract. - ,

The “SURPLUS” is the amount by whxch the Antmpated Low Pomt exceeds the Maximum Permitted Low
Point For Analysis Period. , ;

The “SHORTAGE” is the amount by whlch the Maxxmum Permltted Low Pomt exceeds the Anticipated Low
Point For Analysis Period. : -
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RESCAP

b'&hm'mm
BY - eri ation

Priore Declar f 24
sentReceived
MORRISO F
UL 2 2 201 N | FRERSTER

_j_CIalm Number

e

' Basns of Claim

j factual reasans.

whv'v believe you are
uwed L gy or are ‘entitled

Sgto o_ her felief fmm one crf __
’_ithe'nebtors as af May 14,
:2012 (the date the Debtors

Fled their bankruptcy
ca "_s] and, you must

pmwde coples ot any and

all docurnentatmn tﬁat you
-believe supports the basis -

;fprlyour claim.

fon that states the :

SeEr ATT #CHreEl)

If your claim relates to a mortgage loan that you believe was originated or serviced by one of the Debtors,
please be sure to include the following loan information, so that we can effectively search our records for
information on your property and loan, and evaluate your claim.

Loan Number;

Address of property reL! to t! a!ove Lan num!r:

)Y 728 bo/F Kopnd

(Grnss Lt

State:

Ch/ foewin

"1 zip Code:

75577

Additional resources may be found at - hitp://www.kecclle.net/rescap

Residential Capital, LLC  P.O. Box 385220 Bloomington, MN 55438

Claim Number; 441
SHELLEY VON BRINCKEN

Type: POC

DOLECO002_59050-2_domestic_271/00(2 1940875
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Priotity Mail_ Z.5© S 57109 Y5¢/ <I?79 S09s 2y

CERTIFACATE OF SERVICE
ACKNOWLEDGEMENT OF RECEIPT BY MAIL

1, Luke Pedersen am over the age of 18 and not a party to the within action and
live in Sacramento County, California. On, July 18, 2013 A.D. I did send by Priority
mail.

And did mail the document(s) described as;
Original Copy of the RES CAP,BASIS OF CLAIM INFORMATION FORM

with attached BASIS OF THE CREDITOR CLAIM NUMBER 44. Also and
copy of the RESCAP letter and forms dated JUNE 31,2013.

And by placing a true copy thereof enclosed in a sealed envelope, fully prepaid,
addressed as follows:

Residential Capital, L1.C
P.0. Box 385220
Bloomington, Minnesota 55438

And by placing in the mail at the location of United States Post Office, Grass Valley,
California 95945.

Additionally I have first hand knowledge that the alike documents where emailed
to:Claims.Management@rescap.com this same day.

I attest and affirm that I did mail the above on the date of July 18, 2013.

==

Luke Pedersen

—
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Shelley von Brincken
PO Box 2362
Grass Valley, California 95945

In RE: RESIDENTIAL
CAPITAL, LLC, GMAC
MORTGAGE, L1.C, and other
Affiliated debtors
Case No. 12-12020 MG

Clarification for the Basis of The Creditor Claim for
Shelley von Brincken Claim # 441

1. The above claim is filed based upon a fraudulent and unlawful non-judicial foreclosure
that was commenced on the property at 14738 Wolf Road, Grass Valley, California by

GMAC MORTGAGE, LLC on September 3, 2010.

2. The Substitution of Trustee was signed by an alleged MERS employee, at a time when
MERS, Inc. was not registered with the Secretary of State and was, consequently, not
authorized to do business in California by the California Secretary of State, see Exhibit
A. Consequently, MERS, Inc.’s act of signing and recording the Substitution of Trustee is
an act that violates California Corporation Code, Sections 2258 and 2259, and makes the

act of signing and recording the Substitution of Trustee document ukira vires and void,

Basis For Claim 441 Page 1
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see Carter v. DEUTSCHE BANK, NATIONAL TRUST COMPANY, AS TRUSTEE,
C09-3033 BZ (USDC, N. DIST. OF CALIF.). As a result MERS, Inc. acted without
authority in signing and recording the Substitution of Trustee, and said document is void.
MERS, Inc. did not issue a resolution from the Board of Directors making the signer of
the Substitution of Trustee, Donna Fitton, a signer authorized to act on behalf of MERS,
Inc. Normally a resolution of the Board of Directors must be issued authorizing the
appointed person to act in an official capacity as a MERS, Inc. executive, otherwise third
parties and courts cannot know if the documents they sign are a valid exercise of
corporate authority. The signer of the Substitution of Trustee, Donna Fitton, signed her
name in Los Angeles County, in Southern California, which is the headquarters office of
ETS Services, LLC, but MERS, Inc. has their headquarters office in Reston, Virginia, so
it appears that the signature is by an ETS Services, LLC employee and not a MERS, Inc.
executive. Additionally, the original lender, MORTGAGECLOSE.COM has never been a
member of MERS, INC. MERS membership is the contractual agreement that authorizes
MERS, Inc. to act on behalf of the original lender, in this case
MORTGAGECLOSE.COM, INC, as a nominee or beneficiary. MERS, Inc cannot act as
a nominee or beneficiary of a lender that is not a member of MERS, and thus MERS is

not a beneficiary nor are they a nominee for this particular Deed of Trust.

3. Without the MERS, Inc. membership agreement, MERS, Inc. has no standing and
capacity to sign pre-foreclosure documents for MORTGAGECLOSE.COM, INC. MERS,
Inc. does not have any standing whatsoever to sign their name as a nominee when the

original lender did not authorize their status as a nominee by way of a standard

Basis For Claim 441 Page 2
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membership agreement, which is signed by all of their members. MERS, Inc. cannot act

as a nominee for MORTGAGECLOSE.COM, INC without a formal written agency

agreement.

4, Based upon the above analysis of the MERS, Inc. use of a Substitution of Trustee,
without the proper agency status as a signer of the Substitution of Trustee, the subsequent
documents signed by the allegedly substituted trustee, the Notice of Default, the Notice
of Trustees Sale, and the Trustees Deed Upon Saie, see Exhibit B, were all void and
defective documents and have no force and effect in law, having been signed by a party
who does not have standing to sign as a trustee for reasons already discussed. The act of
signing and recording the Substitution of Trustee, a Notice of Default, and a Trustees
Deed Upon Sale without standing is a violation of my procedural and substantive due
process rights as guaranteed under the due process clauses of the Fifth and Fourteenth
Amendments to the US Constitution, because the signer had no standing to act as an

agent of the original lender.

5. In addition, GMAC MORTGAGE, L.LC presented an indorsement of the note that was
typed and signed on a separate piece of paper called an allonge, see Exhibit C. Under
California law, an allonge must be signed directly on the note, unless there are so many
indorsements on the note itself that a separate allonge must be filed and attached to the
note, see Pribus v. Bush, 118 Cal.App.3d 1003; 173 Cal. Rptr. 747(1981). The appellate
court in Pribus, supra, states: “The trial court ruled that the Williams' signature on the

paper attached to the promissory note did not qualify as an indorsement because there

Basis For Claim 441 Page 3
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was adequate space for the indorsement on the note itself. We affirm the judgment.” The
court in Pribus v. Bush, supra, went on to say that the possibility for fraud is greatly
reduced when the above rule is applied. Thus, GMAC MORTGAGE, LLC does not have
an indorsed note, and does not have the status of a note holder, and cannot assign the
mortgage to a third party, see UCC 3-203. A creditor must have an indorsed note in their

possession as a condition precedent to enforce the note.

6. There is also no Assignment of Deed of Trust on file at the County Recorder’s Office
in Nevada County assigning the Deed of Trust to GMAC MORTGAGE, LLC or
FEDERAL NATIONAL MORTGAGE ASSOCIATION as required under California
Civil Code Section 2932.5. There is a common law requirement for the alleged creditor to
have possession of the security device, otherwise there is no admissible evidence that the
alleged creditor is entitled to enforce the note and Deed of Trust. If the indorsement of
the note does not meet the requirements under state law for foreclosure, then the creditor
does not have standing to foreclose, in violation of my procedural and substantive due
process rights, as guaranteed under the Fifth and Fourteenth Amendments to the US

Constitution.

7. The foreclosure sale was based upon a series of flawed and defective documents and
unlawful acts by GMAC MORTGAGE, LLC and their agents, especially ETS Services,
LLC employees, who executed the Substitution of Trustee document as a MERS
executive, that they have no right to execute because the original lender,

MORTGAGECLOSE.COM, is not a MERS member and for other reasons already stated.

Basis For Claim 441 Page 4
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This act of signing and recording the Substitution of Trustee was uniawful, ultra vires and
void and makes all of the other pre-foreclosure documents and foreclosure documents
void for lack of standing and capacity. My home was foreclosed on in violation of the
UCC Section 3-301 and in violation of the other state and Federal laws, and in violation
of the due process clauses of the Fifth and Fourteenth Amendments to the US

Constitution.

8. I was forced to answer a civil action for Unlawful Detainer filed by a party without
standing and filed with the intent to use fraudulent inducement to make me believe that
GMAC MORTGAGE, LLC had the right to foreclose with a flawed and defective
Substitution of Trustee. Every other document subsequently recorded was signed by an
improperly substituted trustee was without force and effect in law having been recorded
by ETS Services, LLC, who was not properly appointed as a trustee for all of the reasons
given above. I lost my home due to violations of my rights under state and federal law, as
discussed. Although GMAC MORTGAGE, LL.C is not a state actor, they engaged the
services of the County Recorder’s Office, through their agent, ETS Services, LLC,
thereby violating my civil rights by use of the County Recorder and taking actions that
lead to my home being taken away from me in violation of the above-cited law, causing
me to lose my home in violation of my procedural and substantive due process rights. As
a result, GMAC MORTGAGE, LLC is subject to the federal civil rights statutes by way
of their use of the County Recorder, who is a state actor, to commit overt acts of
deception and fraud. My home is worth more than the amount of the claim at this point in

time.

Basis For Claim 441 Page 5
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Dated: 7' /X’/B

Basis For Claim 441 Page 6
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EXHIBIT A

Basis For Claim 441 Page 7
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. -» m I
m%ﬂhmum i-m:m

Ok RepubBic Dadercil Managemenit Borvices Puid: $14.89
when faprded MY T T
ETS Serviaes, ALC
2255 North Ontario Strest, Sulle 408
Burbank, Califomis $1804-3120
(312) 2801800
LOAN
SUBSTITUTION OF TRUSTEE

WHEREAS, SHELLEY VON BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY
Wrm.mmmmmwmmmw Trusies, and
ELECTROMC
/2372008 am Instrumerd No. 2000-0081231-88, in Book . Page  of Official Recorda of Nevada County, Callomie; s
WHEREAS, the underaipned b the present Banefoiary under said Deed of Trust, and

YWHEREAAR, the widersignad desines to substitute o new Trusise under said Deed of Trust in place and inslead of
sald orighal Trustes, or Suocessor Trustes, thersundat, In the manner in seld Dead of Trust provided,

NOW, THEREFORE, the uriersigned desires (0 subsitule Execulive Trusive Services, LLC dbe ETS
Sarvices, LLC, 88 Trustes under said Desd of Trust.

Whanever the conted homal 8o requires, the masculine gender includes the faminine andior netler, and the: singuisr
number includes tha plural
Dated : 42772010

State of Cakifornia] ss.
County of Los Angales }
Fiiton whw * St basia of wvidunon tobe

B e e e AT S Ty

ﬁﬂﬂhMMnﬂthm-’huﬁw bshalf of which fhe parsonis) aced,
wacubid e
{ cartSly wngr panalty Of peqry imcier the isms of the State of California it fhe Sarmgoing piregraph is hwe and conwct.
VATNESS my hand and officid seel

Sy 7 7 -

Des G. Ortega

Basis For Claim 441 Page 8
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EXHIBIT B
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REQUESTED BY: Novads Csonty Recender

mmb" p-muuwns
rﬁtgammd 120060 PN
mmmw&m Httlulm
when Repprded PR ’ g omaly et I
ET8 Setvioss, LLC
2285 North Ontario Stvest, Suite 400
Birbenk, Calicrmis $1804-3128
(B18) 260-1000
N0 R NSO TV LR PO WSS
="
SUBSTITUTION OF TRUSTEE

WHEREAS, BHELLEY VON BRIMCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY.

was the GALIFORNIA LAND TITLE COMPANY OF NV COUNTY was the original Trusies, and

Trustor,
ELECTROMC REGISTRATION SYSTEMS, INC., AB NOMINEE FOR MORTGAGECLOSE.COM, BC., A
HEVADA CORPORATION was the original Beneliciary under that carlain Dead of Trust dated 14422000 and recosied on
42372900 aa Inctrument No. 2008-0801231.00, in Book , Page  of Official Records of Nevada County, Califomis; and

WHEREAS, the undersigned is the present Baneficlary under said Deed of Trust, and

WHEREAS, the undersigned deaires 10 subsiitute @ new Trustse under said Deed of Trust in piace and instead of
sald origingl Tnmies, or Suocassor Trucies, theveundar, in the mamnar in seid Deed of Trust provided,

NOW, THEREFORE, the uiersignad desires 10 subsiifule Executive Trustes Serviess, LLC dba ETS
Services, LLC, 83 Trusiee under said Desd of Trust.

Whenever the toatest hamnof 80 requires, the massuiine gender incltudes the famining andior neuter, and the siguls
numbsr iInciudes the pharal,
Dated : 4272010

State of California} ss.

County of t.os Angeles }

O 452772010 bedlors sna, Doo C. Cringm Motary Pubiia, pecsonmlly eppeessd Dosrm Fitlon win provad 10 e on She besls of esfirfaciory evidence i be
Mﬂnﬂﬁ%buﬁu—dwh tunt ety owisouind the it psluihol

:'W uummnanm:nmmuumem

ewbcuied he

1 cortily umanr ponedy of pagury Udier the fews of the Stale of Califomin that the foregoing paragraph is frue and cormct.

VITMERS sy hand and offioial seal.

Gl
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RECORDING REQUESTED BY: R
PSR R centily Thai the ancohed is 5 trua s

Old Republic Default Management Services - ‘f"---l-"'-’i"i'i 70 oilhe anglh A rosossad ‘1‘ LG

s e 166 495
WHEN RECORDED MAL. 7O LT N7 AT =
ETS Services, LLC . . o Y
2255 North Ontario Street, Suite 400 ST T T s P
Burbank, Californiz 91504-3120 ki l'-| G
NOTICE OF D ULT AN =g 70 SELL UNDER DEED OF TRUST

IMPCRTANT NOTICE
IF YOUR PROPERTY IS IN FORECLOSLIRE BECALISE YOU ARE BEHIND i
YOUR PAYMENTS IT MAY BE SCLD WITHOUT ANY COURT ACTION,
and you may have the legal right £ biing your sccount in good standing by paying all of your past
due paymerts plus permited costs and expanses within the time permitted by law for reisiatement
of your account, which is normally five business p-ior t2 the date set for the sale of your
property. No sale date may be set until threa months from the date this notice of default may be
recorded {which date of recordation appears on this notice).

This amount is $5,958.63 as of 4/277/2310, and will increase until your account becomes current.
While your property is in foreclosure, you siill must pay other obligations (such as insurance and
taxes) required by Your note and deed of frust or mortgage. If you fail to make future paymenis on
the loan, puy iaxcs on the property, provids Insurance on the property or pay other ohligatinns as
required in the note and deed of trust or martgage, the beneficiary or morgagee may insist that you
do 80 in order 1o reinstate your account in good standing. In addition, the beneficiary or mortgagee
may require as a condition of reinstatement that you provide reliable written evidence that you paid all
senior liens, property taxes, and hazard insurance premiums.

Upon your written request, the beneficiary or morigagee will give you a vritten itemization of the
entire amount you must pay. You may not have to pay the entire unpaid pertion of your account,
even though full payment was demanded, but you must pay all amounts in default at the time
payment is made. However, you and your beneficiary or mortgagee may mutually agree in writing
prior to the time the natice!of sale is posted (which may not be earlier than the three month period
statad above) to, among other things. (1) provide additional time in which to cure the default by
transfer of the property or ctherwise; or (2) establish a schedule of payments in order to cure your
default: or both (1) and (2).

Following the expiration of the time period referred to in the first paragraph of this notice, unless the
obligation being foreclosed upon or a sepziate writien agreement between you and your creditor
permits a longer period, you have only the fegal right fo stop the sale of your properiy by paying the
entirs amount demanded by your creditor. To find out the amount you mus* pay, orto arange for

payment to stop the foreciosure, or if your pr is in foreclosure for any other reason, contact,
MORTGAGE ELECTRONIC REGISTRATION § S, INC.

CI0 ETS Services, LLC

2255 Norih Ontario Street, Suite 400

Bwbank, California 91604-3120

{818} 260-1630 phone

Basis For Claim 441 TIPRgA YT 1es beo
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.

REW} NG REQUESTED BY:

Executive Trustes Setvices, LLT dba ETS Services, LLC mlmnhw,

AND WHEN RECORDED MAIL TO: MZBTBDMIG!B .
GMAC MORTGAGE, LLC FKA Eﬂsm«-gnumu. A 01: 3513 PN
GMAC MORTGAGE CORPORATION \ P-‘-tmmm

1160 VIRGINIA DRIVE Recouded

FORT WASHINGTON, PA 19034

Forward Tax Statements to

the address given above

- ' SPACE AROVE LISE FOR RECORDER'S UBE
LOA_ INVESTOR #: 0000000000080

e oRoER A

TRUSTEE'S DEED UPON SALE

APN 55-D83-83.000 TRANSFER TAX: $00.00

*THIS TRANSACTION IS EXEMPT FROM THE RECUIIREMENTS OF THE REVENUE AND TAXATION CODE, SECTION 480.3"
The Grantea Harein Was The Forediosing Beneficiasry.

Thea Amount OF The Unpaid Debt was $235,204.08

The Amount Pekd By The Grantes Wez $186,940.72

Seid Property |s ln The City Of GRASS VALLEY, County of Nevada

Exacutive Trustes Services, LL.C dba ETS Ssrvices, LLC, as Trustes, (whersas so dasignated in the Deed of Trust
hereunder
more particularly described or as duly appointad Trustee) doss hereby GRANT and CONVEY to

FEDERAL NATIONAL MORTGAGE ASSOCIATION

{herein called Grantee) but without covenant or warranty, expressed or impliad, al right title and interest conveyed
to and now held by it as Trustee under the Deed of Trust in &nd to the property situated in the county of Nevada, Stats of
California, described as follows!

Sos wxhinit "A” stiached herste end made a part hereo!

This conveyance is mada in compliance with the terms and provisions of the Deed of Trust executsd by SHELLEY VON
BRINCKEN, A MARRIED WOMAN AS HER SOLE AND SEPARATE PROPERTY as Trusior, dated 1/14/2008 of the
Ofiicial Records in tha office of the Recorder of Nevada, Caifomia under the autho:ity and powers vested in the Trustee
in the Deed of Trust or as the duly appointed Trustes, default having occumed under the Deed of Trust
pursuant 1o the Notice of Default and Election to Sell under the Deed of Trust recorded on 1723/2009 , instrument number
2009-0001231-00 (or Book , Page )
of Official records. Trustes having compliad with af applicable stetutory requirements of 'he State of Califomia and
performed all duties required by the Deed of Trust including sending a Notice of Dafauit and Election to Sell within ten days
after its recording and a Notice of Seie at least twenty days prior io the Sale Date by certified mail, postage pre-paid o
each person entitied o notice in compliance with Calfornia Civil Code 2924b.

Page 10f2]
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EXHIBIT “A™
GM-242742-C

THE LAND DESCRIBED HEREIN IS STTUATED IN THE STATE OF CALIFORNIA, COUNTY OF
NEVADA, UNINCORPORATYED AREA, AND IS DESCRIBED AS FOLLOWS:

LOT 1, AS SHOWN UPON THE FINAL MAF NO. 00-802, "THE WOLF", AS FILED IN THE

ORFICE OF THE RECORDER OF THE COUNTY OF NEVADA ON MAY 6, 2008, IN BOOK 8 OF
SUBDIVISION MAPS, AT PAGE 178

Basis For Claim 441 Page 13
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TRUSTEE'S DEED UPON SALE

TS#
Loan

Titie Ordar

Al requirements per California Statutes regarding the maiing, personal defivery and sublication of copies
of Notics ¢! Default and Slection to Sel. under Deed of Trust and Notics of Trustes's Saie. and the posting
of copiss of Notice of Trustes's Sale have been complied with, Trustee, in compiianca with said Notice of
Trusime's sale &nd in exercise of fls powers under saiki Deed of Trust soid said real property it public auction
on §/31/2040. Grantea, being the high=st bidder at said sale becama the purchaser of sald property

for the amcunt bid, being  $186,940.72 in lzwid money of the United States, In pro per, receipt thare

of is hereby acknowiedged in fullpartia satisfaction of the debt secured by said Deed of Trust

in witness thersol, Exscutive Trustes Services, LLC dbe ETS Services, LLC, a3 Trusies, has this day, caused iis
name
o be heveunto affixed by Ha officer thereunto duly authorized by its corporation by-laws

Dste: 9312010

Executive Trustee Services, LLC dba ETS Sorvices,
LLC

State of Califomnia } SS.

County of Los Angeles }

On §/3/2010 befors me, Sally Beltran Notary Public, personally appeared Kathlosn Gowen who proved 1o me on the
basis of satisfactory avidence {o be the parson{s) whose name(s) is/are subsoribed Lo the within instrument and
acknowledged to me that he/she/they executed the same In his/hertheir authorizec capacity(ies), and that by hisherftheir

signature(s) on the Instrument the parson(s), or the entity upon bahalf of which the person(s) acted, axecuted the
insfrument.

I cartify under panalty of perjury under the iaws of the Stata of California that the foregoing paragraph I true and corract
WITNESS my hand snd official seal.

[Page 20i 2]
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EXHIBIT C
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® ®

Allonge to Note
Loan Number: e
Note Date: January 14, 2009

In Favor of:
MORTOAGRCLOSE.COM, INC.

And Executed by

Borrower: SHELLEY VON BRINCKEN
Property: 14738 WOLF RD

GRASS VALLEY, CA 95949
Loan Amounti: $220,000.00

Pay to the Order of

GMAC Bank

Without Recourse
MORTGAGECLOSE.COM, INC,

Authorized Signature; ‘

Chau Lam - President of MortgageClose.com, Inc.

i e e —

Basis For Claim 441 Page 16



13-01436-mg Doc 24-17 Filed 01/25/16 Entered 01/25/16 16:11:46 Exhibit P to

Priore Declaration Pg 20 of 24

RESC AP MORRISON | FOERSTER

June 21, 2013

Claim Mumber: 441

Dcar Claimant: SHELLEY VON BRINCKEN

You are receiving this letter because you or someone on your behalf filed a Proof of Ciaim form in the
jointly-administcred chapter 11 bankruptey cases of Residential Capital, LLC (“ResCap™), GMAC
Mortgage, LLC and other affiliated debtors and debtors in possession (collectively, the “Debtors™) pending
before the United States Bankruptcy Court for the Southern District of New York, Case No. 12-12020
(MG) (the “ResCap bankruptcy case™), and we need additional information from you regarding the claim(s)
(“claim™) you are asserting against one or more of the Debtors.

The Information we Need From You Regarding Your Proof of Claim:

We reviewed a copy of the Proof of Claim form and documents, if any, that you filed in the ResCap
bankruptcy case. A copy of your Proof of Claim form is enclosed for your reference. After reviewing the
Proof of Claim form and any documents you submitted, we have determined that you did not
provide sufficient information to support your “Basis for Claim” and we do not have sufficient
information to understand the calculations you used to determine the amount you claim to be
owed. In order to evaluate your claim, we need to understand the specific reasons as to why you
believe you are owed money or are entitled to other relief from one or more of the Debtors. Please
reply using the attached form and provide a written explanation, with supporting documentation,
and include a detailed explanation of how you calculated the amount of your claim.

You Must Respend to this Fetter by no Latey Than July 22, 2013:

In accordance with the Order of the Bankruptcy Court (Docket No. 3294, filed March 21, 2013), you must
respond to this lctter by no later than July 22, 2013 with an explanation stating the legal and factual reasons
why you belicve you are owed money or are entitled to other rclief from one or more of the Debtors as of
May 14, 2012 (the date the Debtors filed their bankruptcy cases). You must provide copies of any and all
documentation that you believe supports the basis for and amount of your claim. A form is included with
this letter to assist you in responding to our request for additionai information,

Conscquences of Failing to Respond:

If you do not provide the requested information regarding the basis for and amount of your claim and the
supporting documentation by July 22, 2013, the Debtors may file a formal objection to your Proof of Claim
on one or more bascs, including that you failed o provide sufficient information and documentation to
support your claim. If the Debtors file such an objection and it is successful, your claim may be disallowed
and permancntly expunged. If your claim is disallowed and expunged, youn will not receive any payment
for your claim and any other requests you may have made for non-monetary relief in your Proof of Claim

will be denied. Thercfore, it is very important that you respond by the date stated above with the requested
information and documentation supporting the basis for and amount of your claim.

Residential Capital, LLC  P.O. Box 385220  Bloomington, Minnesot 55438

Clasm Numnber: 441
SUTLIRY YoM BRIMCEEN

Type: POC
10 ICLINOZ_SIISi-2_drrwestic_ 27 LA2 LORDUORT4 :
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For Those With a Mortgage Loan Originated or Serviced by One of the Debtors:

If your claim relates to a mortgage loan that you belicve was originated or serviced by one of the Dcbtors,
please be sure to include the loan number and property address that the loan relates to in the information
and any documentation that you scnd us, so that we can effectively search our records for information on
your property and loan, and evaiuate your claim.

Questions:

If you have any questions about this letter, or need help in providing the requested information and
document(s), you should contact an attorney. You may also contact the Special Counsel to the Official
Committee of Unsecured Creditors’ with gencral questions (contact information provided below):

SPECIAL COUNSEL TO THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS
SILVERMANACAMPORA LLP

100 Jericho Quadrangie, Suite 300

Jericho, New York 11753

Telephonc: 866-259-5217

Websitc: htip:/silvermanacampora.com

E-mail address: rescapborrower@silvermanacampora.com

You must send the requested information and document(s) supporting vour claim on or
before the date provided in this letter to either;

(i) Claims Management@gmacrescap.com; or
(ii} Residential Capital, LLC

P.O. Box 385220

Bloomington, Minnesota 55438

Please mark each document vou send with the Claina Number referenced above,

Sincerely,

Claims Management
Residential Capital, LLC

! Please be advised that SitvermanAcampora LLP does not represent you individually and, therefore, cannot provide
you with legal advice.

Residential Capital, LLC PG, Box 385220 Bloomington, Minnesots 35438

Claim Number; 441
SHELLEY VON BRINCKEN
Type: POC
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Claim #441 Date Filed: 8/27/2012

B 10 tOfficial Farm 10L(12411)
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
Shelley von Brincken, :
: Adv. Case No. 13-01436 (MG)
Plaintiff, :
V. :
GMAC Mortgage, LLC, or assignee, :
ETS Services, LLC, Ocwen Loan :
Servicing, LLC, and Does 1-20, :
Defendants. :
______________________________________________________ X
Inre :
Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, et al.,
Chapter 11
Debtors : Jointly Administered
______________________________________________________ X

ORDER DISMISSING ADVERSARY PROCEEDING PURSUANT TO
BANKRUPTCY RULE 7012(b) AND
FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6)

Upon consideration of the complaint (the “Amended Adversary Complaint”) filed by pro

se plaintiff Shelley von Brincken in the above-captioned adversary proceeding (the “Adversary
Proceeding”); and upon consideration of the Joint Motion of ResCap Liquidating Trust and
ResCap Borrower Claims Trust for (I) Dismissal of Adversary Proceeding Pursuant To
Bankruptcy Rule 7012(b) and FRCP 12(b)(6) and (I1) Disallowance of Proof of Claim Number

441 Filed by Plaintiff (ECF Doc. # [_]) (the “Motion”); and it appearing that this Court has

jurisdiction to consider the Motion pursuant to 28 U.S.C. 88 157 and 1334; and the relief
requested therein being a core proceeding pursuant to 28 U.S.C. 8§ 157(b); and venue being

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper
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and adequate notice of the Motion has been given and that no other or further notice is necessary;
and upon consideration of the arguments presented with respect to the Motion at the hearing held
on March 22, 2016 to consider the Motion (the “Hearing”); and after due deliberation; it is
hereby

ORDERED ADJUDGED, AND DECREED THAT:

1. For the reasons stated on the record at the Hearing, the Motion is GRANTED as
provided in this Order.

2. The Amended Adversary Complaint is dismissed with prejudice in its entirety
with respect to all Debtor Defendants pursuant to Federal Rule of Civil Procedure 12(b)(6) for
failure to state a claim upon which relief may be granted, as made applicable to the Adversary
Proceeding by Bankruptcy Rule 7012(b).

3. This Court shall retain jurisdiction with respect to all matters relating to the
interpretation or implementation of this Order.

Dated: March __, 2016
New York, New York
Is/

THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE

ny-1219553
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EXHIBIT 3

Proposed Order Disallowing Proof of Claim
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
Inre )
Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, et al.,
Chapter 11
Debtors : Jointly Administered
______________________________________________________ X

ORDER GRANTING OBJECTION OF THE RESCAP BORROWER CLAIMS TRUST
TO CLAIM NUMBER 441 FILED BY SHELLEY VON BRINCKEN

Upon the Joint Motion of ResCap Liquidating Trust and ResCap Borrower Claims Trust
for (1) Dismissal of Adversary Proceeding Pursuant To Bankruptcy Rule 7012(b) and FRCP
12(b)(6) and (11 Disallowance of Proof of Claim Number 441 Filed by Plaintiff (ECF Doc.

# 1) (the “Objection™), seeking entry of an order, pursuant to section 502(b) of the Bankruptcy
Code and Bankruptcy Rule 3007, disallowing and expunging proof of claim number 411 filed by

Shelley von Brincken (the “Proof of Claim”), for the reasons set forth in the Objection; and the

Court having jurisdiction to consider the Objection pursuant to 28 U.S.C. 88 157 and 1334; and
consideration of the Objection and the relief requested therein being a core proceeding pursuant
to 28 U.S.C. § 157(b); and venue being proper before this Court pursuant to 28 U.S.C. §8 1408
and 1409; and due and proper notice of the Objection having been provided, and it appearing that
no other or further notice need be provided; and upon consideration of the Objection and the
declaration of Kathy Priore annexed to the Objection as Exhibit 1; and upon consideration of the
arguments presented with respect to the Motion at the hearing held on March 22, 2016 to
consider the Motion; and the Court having found and determined that the relief sought in the
Obijection is in the best interests of the Borrower Trust, the Borrower Trust’s beneficiaries, the

Debtors, their estates, creditors, and other parties in interest, and that the legal and factual bases
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set forth in the Objection establish just cause for the relief granted herein; and the Court having
determined that the Objection complies with the Borrower Claim Procedures set forth in the
Procedures Order; and responses to the Objection, if any, having been resolved, withdrawn or
otherwise overruled by this Order; and after due deliberation and sufficient cause appearing
therefor, it is hereby

ORDERED that the relief requested in the Objection is granted to the extent provided
herein; and it is further

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Proof of Claim
is disallowed and expunged with prejudice; and it is further

ORDERED that Kurtzman Carson Consultants LLC, the notice and claims agent in these
Chapter 11 Cases, is directed to disallow and expunge the Proof of Claim so that it is no longer
reflected on the claims register maintained in the Chapter 11 Cases; and it is further

ORDERED that entry of this Order is without prejudice to the Borrower Trust’s right to
object to any other claims in these Chapter 11 Cases; and it is further

ORDERED that the Borrower Trust and the Debtors are authorized and empowered to
take all actions as may be necessary and appropriate to implement the terms of this Order; and it
is further

ORDERED that notice of the Objection, as provided therein, is deemed good and
sufficient notice of such objection, and the requirements of Bankruptcy Rule 3007(a), the Case
Management Procedures entered on May 23, 2012 [Docket No. 141], the Procedures Order, and
the Local Bankruptcy Rules of this Court are satisfied by such notice; and it is further

ORDERED that the terms and conditions of this Order shall be immediately effective and

enforceable upon its entry; and it is further

ny-1219556
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ORDERED that this Court shall retain jurisdiction to hear and determine all matters
arising from or related to this Order.
Dated: March __, 2016
New York, New York
Is/

THE HONORABLE MARTIN GLENN
UNITED STATES BANKRUPTCY JUDGE

ny-1219556
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