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NOTICE OF DEBTOR DEFENDANTS MOTION TO DISMISS
PLAINTIFFPSADVERSARY COMPLAINT

PLEASE TAKE NOTICE that the undersigned have filed the attached Debtor

Defendants’ Motion to Dismiss Plaintiff’ s Adversary Complaint (the “Motion”) with the United

States Bankruptcy Court for the Southern District of New Y ork (the “Bankruptcy Court”) in

the above-captioned adversary proceeding. A hearing to consider the Motion is scheduled for
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December 17, 2013 at 10:00 a.m. (prevailing Eastern Time) before the Honorable Martin
Glenn, United States Bankruptcy Judge, in Courtroom 501 at the Bankruptcy Court, One
Bowling Green, New Y ork, New Y ork 10004.

PLEASE TAKE FURTHER NOTICE that any objection to the Motion must be
in writing, conform to the Federal Rules of Bankruptcy Procedure, the Local Bankruptcy Rules
for the Southern District of New Y ork, and the Notice, Case Management, and Administrative
Procedures approved by the Bankruptcy Court [Docket No. 141], befiled electronically by
registered users of the Bankruptcy Court’ s electronic case filing system, and be served, so asto
be received no later than November 4, 2013 at 4:00 p.m. (prevailing Eastern Time), upon (a)
counsel for the Debtors, Morrison & Foerster LLP, 1290 Avenue of the Americas, New Y ork,
NY 10104 (Attn: Gary S. Lee, Norman S. Rosenbaum and Erica J. Richards); (b) the Office of
the United States Trustee for the Southern District of New York, 201 Varick Street, Suite 1006,
New York, NY 10014 (Attn: Tracy Hope Davis, Linda A. Riffkin, and Brian S. Masumoto);

(c) the Office of the United States Attorney General, U.S. Department of Justice, 950
Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attn: US Attorney General, Eric H.
Holder, Jr.); (d) Office of the New Y ork State Attorney General, The Capitol, Albany, NY
12224-0341 (Attn: Nancy Lord, Esg. and Neal Mann, Esq.); (e) Office of the U.S. Attorney for
the Southern District of New Y ork, One St. Andrews Plaza, New York, NY 10007 (Attn: Joseph
N. Cordaro, Esg.); (f) counsel for Ally Financial Inc., Kirkland & EllisLLP, 153 East 53rd Street,
New York, NY 10022 (Attn: Ray Schrock and Richard M. Cieri); (g) counsel to Barclays Bank
PLC, as administrative agent for the DIP lenders, Skadden, Arps, Slate, Meagher & Flom LLP,
Four Times Square, New York, NY 10036 (Attn: Ken Ziman & Jonathan H. Hofer); (h) counsel

for the committee of unsecured creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue
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of the Americas, New York, NY 10036 (Attn: Kenneth Eckstein & Greg Horowitz); (i) counsel
for Ocwen Loan Servicing, LLC, Clifford Chance US LLP, 31 West 52nd Street, New Y ork, NY
10019 (Attn: Jennifer C. DeMarco and Adam Lesman); (j) Internal Revenue Service, P.O. Box
7346, Philadelphia, PA 19101-7346 (if by overnight mail, to 2970 Market Street, Mail Stop 5-
Q30.133, Philadel phia, PA 19104-5016); and (k) Securities and Exchange Commission, New

Y ork Regional Office, 3 World Financial Center, Suite 400, New Y ork, NY 10281-1022 (Attn:
George S. Canellos, Regional Director).

PLEASE TAKE FURTHER NOTICE that if you do not timely file and serve a
written objection to the relief requested in the Motion, the Bankruptcy Court may deem any
opposition waived, treat the motion as conceded, and enter an order granting the relief requested
in the Motion without further notice or hearing.

Dated: October 4, 2013

New York, New Y ork

/s/ Norman S. Rosenbaum

Gary S. Lee

Norman S. Rosenbaum

Paul Galante

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and
Debtorsin Possession
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Residential Capital, LLC (“ResCap”’) and GMAC Mortgage, LLC (“*GMAC Mortgage”),

(collectively the “ Debtor Defendants’ or “Defendants’), debtors, and debtors, in possession in

the above-captioned chapter 11 cases (collectively with al affiliated non-defendant debtors and
debtorsin possession, (the “Debtors’), hereby submit this motion (the “Motion”) to dismiss the

above-referenced adversary proceeding (the “ Adversary Proceeding”)! commenced by Plaintiff

Alfredia Pruitt (“Plaintiff”). Plaintiff has already litigated and lost the exact claims at issuein
this adversary proceeding at least four times. Thus, Plaintiff’s claims are barred by resjudicata
and the complaint should be dismissed.

l. PRELIMINARY STATEMENT

Prior to filing this lawsuit, Plaintiff filed at least four earlier actionsin the Superior Court
of Gwinnett County, State of Georgia (the “ State Court”) bringing claims in connection with the
allegedly wrongful foreclosure of Plaintiff’s property—the exact same claims asserted in the
Adversary Proceeding. All of the Plaintiffs’ State Court actions were adjudicated and dismissed,
ultimately leading to the State Court’ s issuance of aBill of Peace that forbids Plaintiff from
filing or serving any pleadings or suit in any court related to the property located at 2360
Hickory Station Circle, Snellville, Georgia 30078 (the “ Property”) without prior order of the
State Court. Having exhausted all recourse in the State Court, Plaintiff asked this court for relief
from the automatic stay to pursue ancther identical lawsuit—that request was denied.

Despite the repeated dismissals of her claims, Plaintiff disregarded the State Court order
prohibiting her from filing any pleadings related to the Property and filed this adversary
proceeding asserting, once again, identical claims and allegations. Plaintiffs claims, however,

are barred by resjudicata.

! Asused herein, “ AP Docket” refers to documents filed in the Adversary Proceeding under Case Number 13-01309.

1
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. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28
U.S.C. 88 157 (a) and 1334(b). Venueis proper under 28 U.S.C. 8 1409. Thisisacore
proceeding pursuant to 28 U.S.C. 88 157(b)(1) and (b)(2). Pursuant to Local Bankruptcy Rule
7012-1, the Debtor Defendants consent to entry of afinal order or judgment by this Court if itis
determined that the Court, absent consent of the parties, cannot enter final orders or judgment
consistent with Article 111 of the United States Constitution.

1. BACKGROUND
A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtorsfiled a
voluntary petition in this Court for relief under chapter 11 of the United States Bankruptcy Code

(the “Bankruptcy Code”).

3. The Debtors are managing and operating their businesses as debtorsin
possession pursuant to Bankruptcy Code sections 1107(a) and 1108. Their chapter 11 cases

(collectively, the “Chapter 11 Cases’)? are being jointly administered pursuant to Rule 1015(b)

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules’). No trustee has been

appointed in the Chapter 11 Cases.
4. On May 16, 2012, the United States Trustee for the Southern District of
New York (the“U.S. Trustee”) appointed a nine member official committee of unsecured

creditors (the “ Creditors Committee”).

5. On June 20, 2012, the Court directed that an examiner be appointed (the

“Examiner”), and on July 3, 2012, the Court approved Arthur J. Gonzalez as the Examiner

2 Asused herein, “Docket” refers to documents filed in the jointly administered Chapter 11 Cases under Case
Number 12-12020.

ny-1108338
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[Docket Nos. 454, 674]. On May 13, 2013, the Examiner filed his report under seal [Docket
Nos. 3677, 3697]. On June 26, 2013, the report was unsealed and made available to the public
[Docket No. 4099].

6. On Jduly 3, 2013, the Debtors filed the Joint Chapter 11 Plan Proposed by
Residential Capital, LLC, et al. and the Official Committee of Unsecured Creditors [Docket No.
4153] (the “Plan”) and the Disclosure Statement for the Joint Chapter 11 Plan Proposed by
Residential Capital, LLC, et al. and the Official Committee of Unsecured Creditors [Docket No.

4157] (the “Disclosure Statement”). On August 16, 2013, the Debtors filed a revised Disclosure

Statement, which includes arevised copy of the Plan [Docket No. 4733]. On August 23, 2013,
the Court entered an order approving, inter alia, the Disclosure Statement, as amended [Docket
No. 4809].

B. Events Giving Riseto the Adversary Proceeding
1 The Property and the Foreclosure

7. On September 7, 2010, the Property was sold at foreclosure.® On that
same day, Plaintiff filed a petition for relief under chapter 13 of the Bankruptcy Code in the

United States Bankruptcy Court for the Northern District of Georgia (the “ Georgia Bankruptcy

Court”).* That bankruptcy filing was her third in ayear. Exhibit 1-D.

8. On September 21, 2010, GMAC Mortgage filed amotion in Plaintiff’s
bankruptcy case asking the court to confirm that due to dismissal of the two prior bankruptcy
cases filed by Plaintiff in the preceding year, the automatic stay did not arise upon the September

7, 2010 filing of Plaintiff’s third bankruptcy case. Exhibit 1-C. On September 22, 2010, the

3 See Order Denying and Dismissing the Above Styled Action for Failure to State a Claim upon which Relief
May be Granted and Entry of Bill of Peace at 1, Case No. 12-A-01388-3 (Sup. Ct. Gwinnett Cty, State of Georgia
Mar. 12, 2012), attached hereto as Exhibit 1-A.

* See Voluntary Petition, Case No. 10-86533 (MGD) (Bankr. N.D. Ga. Sept. 7, 2010), attached hereto as
Exhibit 1-B.

ny-1108338
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Georgia Bankruptcy Court issued an order confirming that “the automatic stay under 8362(a) did
not go into effect upon or since the filing of [the] case and, as of the date [t]hereof, no order has
been entered imposing a stay to the extent provided in 11 U.S.C. § 362(c)(3)(A).” Exhibit 1-D.
Plaintiff’s chapter 13 case was dismissed on November 17, 2010. Exhibit 1-E.

2. Plaintiff’s Numerous Prior L awsuits Related to the For eclosur e of the
Property

9. On December 6, 2010, Plaintiff filed an action, captioned Pruitt v. Federal

National Mortgage Association et. al., Case No. 10-A-10972-3, in State Court, naming, among
others, “GMAC” as a defendant, and appealing the outcome of a December 1, 2010
dispossessory proceeding, seeking to enjoin the enforcement of the dispossessory order, and
filing an “Original Complaint & Application For Temporary Restraining Order” (the “First

Action”). Exhibit 1-R, December 6, 2010 Complaint. InthisFirst Action, Plaintiff asserted that

the foreclosure of the Property was unlawful and requested a preliminary injunction preventing
GMAC Mortgage from proceeding with eviction despite the dispossessory order that GMAC

Mortgage obtained on December 1, 2010. Exhibit 1-F, December 6, 2010 Notice of Appeal and

Motion for Preliminary Injunction, at 2-4. On January 31, 2011, the State Court denied

Plaintiff’ s request for arestraining order and injunctive relief, affirmed the dispossessory order,

and granted final judgment in favor of the Defendants, including GMAC Mortgage. Exhibit 1-G.
10.  On September 21, 2011, Plaintiff filed her second action in State Court,

seeking atemporary restraining order and to set aside the foreclosure sale (the “ Second

Action”).> That action, captioned Pruitt v. Federal National Mortgage Association et. al., Case

No. 11-A-10084-3, asserted that the foreclosure of the Property was unlawful because GMAC

® Movant’ sinitiating document in the Second Action was titled “Motion to Set Aside Foreclosure Sale and
Temporary Restraining Order,” but contained a cause of action for unlawful foreclosure, and resembled a complaint.
“GMAC” was hamed as a defendant.

ny-1108338
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Mortgage was not the holder of Plaintiff’s mortgage note. Exhibit 1-H. On September 22, 2011,
the State Court denied Plaintiff’ s requests for atemporary restraining order and to set aside the
foreclosure sale for failure to state a claim upon which relief could be granted. Exhibit 1-I.

11.  On October 7, 2011, Plaintiff commenced her third action in State Court

(the“Third Action”), captioned Pruitt v. Federal National Mortgage Association, et. a., Case

No. 11-A-10675-3.° In the Third Action, Plaintiff asserted a cause of action for “wrongful
foreclosure, fraudulent conveyance of property,” and asked the State Court to issue arestraining
order preventing her eviction, deem the mortgage on the Property void, and quiet titlein
Plaintiff’sfavor. Exhibit 1-J. On October 10, 2011, the State Court denied Plaintiff’s request for
atemporary restraining order and dismissed the Third Action for failure to state a claim upon
which relief could be granted. Exhibit 1-K. Additionally, on January 26, 2012, the State Court
directed the clerk of the court to cancel two lis pendens previously recorded by Plaintiff in
connection with the Property. Exhibit 1-L.

12.  OnFebruary 15, 2012, Plaintiff filed afourth action in State Court (the
“Fourth Action,” and together with the First Action, the Second Action, and the Third Action,

the “ State Court Actions”),” captioned Pruitt v. MERS/GMAC et. al., Case No. 12-A-01388-3.

See Exhibit 1-O. Inthe Fourth Action, Plaintiff once again asserted that the foreclosure of the
Property was wrongful, sought to quiet title, and requested compensatory and punitive damages

against the defendants, including GMAC Mortgage and Fannie Mae. See Exhibit 1-O.

® GMAC Mortgage was once again hamed as a defendant.

" In addition to the State Court Actions, Plaintiff also filed an adversary proceeding, Adv. Proc. No. 11-05116
(MGD), in the fourth of her bankruptcy cases, Case No. 11-52442 (MGD) making substantially identical allegations
and requesting substantially identical relief. See Exhibit 1-M. This matter aswell, was subsequently dismissed asa
result of the dismissal of Plaintiff’s bankruptcy case. See Exhibit 1-N

5
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13. On March 12, 2012, the State Court entered an order dismissing the Fourth

Action. See Exhibit 1-A. Additionaly, having presided over three prior lawsuitsinvolving
identical allegations in connection with the foreclosure of the Property, the State Court issued a
Bill of Peace enjoining plaintiff from continuing her attempts to relitigate the same issues:

[A]s thisisthe fourth suit in addition to an appea from Magistrate Court that

Plaintiff has filed with respect to the property located at 2360 Hickory Station

Circle, Snellville, Georgia 30078 and the claims having been previously

adjudicated in the three prior actions between the same parties, Plaintiff Alfredia

Pruitt is hereby permanently enjoined from filing or serving in the above-styled

case or filing or serving in any other casein any court any pleadings or suits

related to the property located at 2360 Hickory Station Circle, Snellville, Georgia

30078 without further Order of this Court, with the exception of notices of appeal
fromthis Order. See O.C.G.A. 8§ 23-3-110 (a)(2).

Exhibit 1-A at 3.

3. Plaintiff's Actions Before This Court

14.  On September 27, 2012, Plaintiff filed a proof of claim [Claim No. 835] in
the Debtors' chapter 11 cases. See Exhibit 1-P. Thereafter, on October 9, 2012, Plaintiff
withdrew her proof of claim. See Exhibit 1-Q.

15.  OnMarch 14, 2013, Plaintiff filed a Motion seeking relief from the
automatic stay, apparently for the purposes of initiating another action arising out of the same
facts and circumstances as each of the State Court Actions. On March 15, 2013, Plaintiff filed an
amended Mation, seemingly requesting the same relief, but attaching additional documentation.

16.  OnApril 12, 2013, this Court denied Plaintiff’s motion for relief from the

automatic stay (“Order Denying Relief from Stay”) [Docket 3433]. The Order Denying Relief

from Stay states: “stay relief would not result in a complete resolution of the issues, since the
claimsraised in Pruitt’s Motion have already been dismissed at least five times. Allowing stay
relief will not help resolve issues that are aready effectively settled by multiple judicial orders.”

Order Denying Relief from Stay at 7. The Order further states that “any future action may be

6
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barred by the Superior Court’s Bill of Peace order [and] . . . judicial economy also does not favor
allowing Pruitt to proceed with claims that have been dismissed.” Id.
17. On May 24, 2013, Plaintiff filed a complaint initiating this Adversary
Proceeding (the “Complaint”) [AP Docket No. 1]. This Adversary Proceeding represents the
seventh attempt by Plaintiff to assert the same claims that have been repeatedly dismissed in
Georgia®
V. ARGUMENT

A. Plaintiff’s Adversary Suit isBarred by the Doctrine of Res Judicata

18.  Thedoctrine of resjudicata bars relitigation of the same claims between
the same parties or their privies after the matter has once been resolved by a court of competent

jurisdiction. See Nally v. Bartow Cnty. Grand Jurors, 280 Ga. 790, 791 (2006); Stone v.

Williams, 970 F.2d 1043, 1054 (2d Cir. 1992), cert. denied, 508 U.S. 906 (1993). Resjudicata
also precludes litigation of all claims that could have been raised in the earlier proceeding,

whether or not they were actually raised and litigated. See Swinney v. Reeves, 224 Ga. 274, 275

(1968); Greenberg v. Bd. of Governors of Fed. Reserve Sys., 968 F.2d 164, 168 (2d Cir. 1992);

Harborside Refrigerator Servs., Inc. v. Vogel, 959 F.2d 368, 372 (2d Cir. 1992).

19. Federal courts are required to give preclusive effect to state court

judgments. Allen v. McCurry, 449 U.S. 90, 96 (1980); 28 U.S.C. § 1738 (Full Faith and Credit

Act); see also Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 375 (1996); Parsons Steel

Inc. v. First Ala. Bank, 474 U.S. 518, 523 (1986) (“under the Full Faith and Credit Act afederal

court must give the same preclusive effect to a state-court judgment as another court of that state

would give’). The Bankrutpcy Code creates no exception to that requirement. Seelnre

8 Plaintiff also asserted the same claims in two of her bankruptcy actions—though these never reached a decision on
the merits.
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Genesys Data Techs,, Inc., 204 F.3d 124, 127-129 (4th Cir. 2000). Moreover, it is settled law

that “when al relevant facts are shown by the court’s own records, of which the court takes

notice,” Day v. Moscow, 955 F.2d 807, 811 (2d Cir. 1992), principles of res judicata may

support amotion to dismiss. See also Dovev. Ty Cobb Healthcare Sys., Inc., 316 Ga. App. 7

(2012).
20. Dismissal of the Adversary Proceeding on res judicata groundsis
appropriate here.

1. Each Element of Res Judicata Has Been Met.

21. A federa court must look to state law to determine the preclusive effect of

astate court judgment. See Marrese v. Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 381

(citing Kremer v. Chem. Constr. Corp., 456 U.S. 461, 466-468 (1982)). In Georgia, claims are

precluded by res judicata when three perquisites are satisfied: (1) identity of the parties or their
privies; (2) previous adjudication on the merits by a court of competent jurisdiction; (3) identity

of the cause of action. Brown & Williamson Tobacco Corp. v. Gault, 280 Ga. 420 (2006). Each

element of resjudicatais satisfied here.

2. The ldentity of the Partiesor Their Privies Element is Satisfied

22. Plaintiff’s adversary proceeding involves the same parties as her earlier
lawsuits. GMAC Mortgage was named as a defendant in each of the State Court Actions—thus,

the privity element of resjudicata is satisfied. McGrue v. Saxon Mortg. Servs., No. 1:10-cv—

1678-WSD , 2010 WL 2838403 at *2 (N.D. Ga. July 19, 2010); Jones v. Deutsche Bank Nat’|

Trust Co. (Inre Jones), Bankr. No. 09-91932-MHM, 2011 WL 2972130, at *2 (Bankr. N.D. Ga.

June 3, 2011); Harris v. Jacksonville Paper Co., 67 Ga. App. 759 (1942) (“‘[r]esjudicata’ and

‘estoppel by judgment’ can only be set up in a subsequent suit between the same parties or their

privies’) (emphasis added).

ny-1108338
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3. Four of Plaintiff’sPrior Suits Were Adjudicated On the MeritsBy a Court of
Competent Jurisdiction

23. Plaintiff’s prior actions consist of appealing, and losing, the outcome of a
dispossessory proceeding, and bringing multiple actions asserting wrongful foreclosure. (See
Compl. 11 14-16; See Exhibit 1-G January 31, 2011 Order at 1; Exhibit 1-R December 6, 2010
Complaint; Exhibit 1-S December 6, 2010 Notice of Appeal and Motion for Preliminary
Injunction (“ Cause of Action (UNLAWFUL FORECLOSURE)"); Exhibit 1-H, September 21,
2011 Complaint (“Cause of Action (UNLAWFUL FORECLOSURE")); Exhibit 1-J October 7,
2011 Complaint at 2 (“wrongful foreclosure, fraudulent conveyance of property”); Exhibit 1-O
February 15, 2012 Complaint 1 (“[w]rongful foreclosure, declaratory relief and judgment, title
fraud/slander of title[.]”). These are state law claims. Thus, the earlier judgments issued by the
State Court were rendered by a court of competent jurisdiction. SeeIn re Jones, 2011 WL
2972130 at *2 (dismissing complaint due to resjudicata, and implicitly holding that state courts
are competent to decide issues pertaining to wrongful foreclosure and improper assignment of a
mortgage note).

24. Moreover, each adjudication was on the merits. An earlier dismissal for

“fallure to state aclaim” constitutes afinal judgment on the merits. See Henry v. Aurora L oan

Servs. LLC, No. 1:11-cv-0949, 2011 WL 1674834, at *1 (N.D. Ga. May 2, 2011) (resjudicata

applied to bar later action when first action was dismissed for failure to state a plausible claim

for relief); see aso Dillingham v. Doctors Clinic, P.A., 236 Ga. 302 (1976); Piedmont Cotton

Mills, Inc. v. Woelper, 269 Ga. 109 (1998). On this basis alone, each of the State Court’s orders

constitutes afinal judgment on the merits for purposes of resjudicata. Plaintiff’s four State
Court Actions were “dismissed for failure to state a claim upon which relief may be granted,”

and for failing “to present[ ] any law or facts that would support” her position. See Exhibit 1-G,

ny-1108338
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January 31, 2011 Order at 1 (*having read and considered the entire record, including . . .
[Plaintiff’s] motion for a preliminary injunction and temporary restraining order, and her
Complaint, the Court finds that Plaintiff has failed to proffer any evidence or authority to suggest
[that foreclosure was unlawful]”; Exhibit 1-1, September 22, 2011 Order at 3 (“DENIES AND
DISMISSES [Plaintiff’ s] Motion to Set Aside Foreclosure Sale and the above-styled action for

failure to state a claim upon which relief may be granted”); Exhibit 1-K, October 10, 2011 Order

at 3 (“DISMISSES the above-styled action for failure to state a claim upon which relief may be
granted”); Exhibit 1-A, March 12, 2012 Order at 4 (“DISMISSES the above-styled action for
failure to state a claim upon which relief may be granted”).

25. Referencing the First Action, Plaintiff suggests that she appealed the
adverse ruling in the “dispossessory proceeding,” but that the case “wasn’t heard” because she
“was unable to pay [the] required amount[.]” (See Compl. at 4-5). Plaintiff misstates the
outcome of her First Action. Although the Superior Court stated that Plaintiff failed to tender
past due amounts “undisputedly owed under [ ] mortgage loan” and “failed to pay $5,100.00 in
the registry of the court,” it nevertheless decided the merits. Exhibit 1-G, January 31, 2011
Order at 1-2. The Georgia Superior Court’s January 31, 2011 Order states.

Plaintiff filed this action on December 6, 2010, seeking to appeal the December 1,

2010 Order pursuant to O.C.G.A. § 15-10-41(b)(1). At the same time Plaintiff
filed a proposed Complaint and application [ ] for atemporary restraining order][.]

After hearing argument from the parties on January 24, 2011 and having read and
considered the entire record, including all submissions with respect to Plaintiff’s
appeal of the December 1, 2010 Order, her motion for a preliminary injunction
and temporary restraining order, and her Complaint, the Court finds that Plaintiff
has failed to proffer any evidence or authority to suggest that the December 1,
2010 Order isin error in any respect, nor has she presented any law or facts that
would support entry of arestraining order or injunction against any Defendant.

10
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ORDERED (i) that the December 1, 2010 Order is AFFIRMED; (ii) that a Writ of
Possession shall immediately issue to Defendant Federal National Mortgage
Association; (iii) that Plaintiff’s motions for arestraining order and injunctive
relief are DENIED, and (iv) that FINAL JUDGMENT be and is hereby entered in
favor of all DEFENDANTS asto al claims asserted by Plaintiff in this
proceeding.

(Ex 1-G at 1-2.)

26.  Thefinalty of the January 31, 2011 Order further demonstrates that it
constitutes a judgment on the merits. Expressly titled “Final Order and Judgment,” it states that
“FINAL JUDGMENT be and is hereby entered in favor of all DEFENDANTS asto all claims
asserted by Plaintiff in this proceeding”). (1d.) Thus, the Order left no issues to be decided—
orders such as these constitute a“judgment on the merits’ under Georgialaw. Seeln re Jones,

2011 WL 2972130 (holding that dismissal with prejudice constitutes final judgment on the

merits); Standridge v. Spillers, 263 Ga. App. 401, 403 (2003) (order that “leaves no issues

remaining to be resolved, constitutes the court’ s final ruling on the merits of the action”); see

also Ruth v. Herrman, 291 Ga.App. 399, 400-401 (2008) (collateral estoppel warranted because

denial of motion to remove alien in an earlier divorce proceeding constituted final judgment on
the merits for purposes of later action brought to remove the same lien). Moreover, the March
12, 2012 Order dismissing the Fourth Action goes even further to demonstrate its finality on the
merits. That Order explicitly bars plaintiff from “filing or serving in any other case in any court
any pleadings or suitsrelated to [the Property][.]” Exhibit 1-A, at 3. Despite that bar, Plaintiff
asserts the same claims here.

27. Not one of the State Court’s orders leave doubt asto its finality.

4, The ldentity of the Cause of Action Element is Satisfied Because Plaintiff
Assertsthe Same Claims and Allegations As Her Previous Complaints

28. |dentity of the cause of action exists “when there is commonality in the

nucleus of operative facts of the actions.” McGrue v. Saxon Mortg. Servs., 2010 WL 2838403 at

11
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*1-2. “The causes of action are not required to be identical in both cases, so long asthere isthe

same ‘nucleus of operativefacts.’” 1d. at 2 (citing Adamsv. S. Farm Bureau Life Ins. Co., 493

F.3d 1276, 1290 (11th Cir. 2007); Hill v. Wooten, 247 Ga. 737 (1981) (state court action barred
by resjudicata because it and the original federal court action concerned a “common nucleus of

operative fact”); Mobley v. Sewell, 226 Ga. App. 866, 868 (1997) (action to set aside deed on

grounds of fraud, conspiracy and breach of contract was barred by res judicata where there was a
previous superior court order denying claim of fraudulent conveyance and ordering property to
be sold at public auction). So long as the same set of operative factsis at issue, it makes no
difference whether the plaintiff purports to assert his or her claims under a different legal theory.

ChoicePoint Servs., Inc. v. Hiers, 284 Ga. App. 640, 641 (2007) (holding that res judicata bars

subsequent actions “*as to al matters put in issue or which under the rules of law might have
been put inissue’ in the original action”) (internal citations omitted).

29.  Todetermine whether the same nucleus of operative facts exists, “the
Court lines up the former and current cases side-by-side to assess their factual similarities.”

McGrue v. Saxon Mortg. Servs., 2010 WL 2838403 at * 1 (internal citations omitted). Here,

plaintiff premises each of her causes of action on the same allegation: that the mortgage note was
never properly assigned to GMAC Mortgage, thus GMAC Mortgage lacks any interest in her
property. (See Compl. at f] 21-22; 23-24, 26, 28-30; 32-33; 36-37; 41-42; 49-50; 53-55; 58.)°

And each of Plaintiff’s earlier actions can be boiled down to this same allegation.’® Thus, the

® Plaintiff phrases this allegation slightly differently throughout her complaint (e.g. “GMAC was not the lender nor
Holder of the note,” “there was no assignment,” and that GMAC Mortgage failed to “verify[ ] the assignment” when
it foreclosed), but each of these amounts to the same allegation: that GMAC Mortgage lacked authority to foreclose.

10 (See E.g. Exhibit 1-R December 6, 2010 Complaint at {10, 17 (“*GMAC . . . purchased Plaintiff’s property at a
salein which GMAC was not the beneficiary or holder of the note,” “GMAC is not the beneficiary of the note and
had no right to foreclose on the note”); Exhibit 1-H 1110, 17 (“GMAC. . . . purchased Plaintiff's property at asalein
which GMAC was not the beneficiary or holder of the note,” “GMAC is not the beneficiary of the note and had no
right to foreclose on the note”); Exhibit 1-J 11 10, 27-32 (“there are severad fraudulent problems with the note,

12
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identity of the cause of action element is easily satisfied. See McGrue v. Saxon Mortg. Servs.,

2010 WL 2838403 at * 1-2 (identity of the cause of action element satisfied where Plaintiff
asserted different claims from an earlier action, but premised them on the same allegation “that
Defendant did not have alegal interest in [Plaintiff’ s| property”).

30. In addition to basing her claims on identical factual allegations—each of
Plaintiff’ s complaints assert the same causes of action. The Complaint in this Adversary
Proceeding asserts causes of action for “unlawful foreclosure,” “bad faith by not verifying the
assignment,” and “Violation of the Doctrine of Privity, GMAC did not have a contractual right to
collect payments, nor the right to sue to enforce theright.” Compl. at 5, 8, and 10. Plaintiff’s
Complaint in the First Action asserts a single cause of action for “unlawful foreclosure” on the
basis that “GMAC is not the beneficiary of the note and had no right to foreclose.” Exhibit 1-R
December 6, 2010 Complaint at Part D.; see also §17. Plaintiff’s Second Action asserts an
identical claim. Exhibit 1-H, September 21, 2011 Complaint at Part D.; seealso 117. Although
Plaintiff re-worded the Complaint in her Third Action—it still asserts an identical claim. Exhibit
1-J October 7, 2011 Complaint at Part C. (“Wrongful Foreclosure); see also 128 (“Defendant’s
failure to produce the original note and show that MERS and Defendants were holders of the
instrument bring Plaintiff’s claim of wrongful foreclosure.”); Part F. (“Request for Quiet Title
Hearing and Issuance of Temporary Restraining Order”). Plaintiff’s Fourth Action islargely the
same as the first three actions (and the Complaint in this Adversary Proceeding). The Complaint

in her Fourth Action asserts causes of action premised on “wrongful foreclosure,” “ doctrine of

including but not limited to notarial, signatures and unlawful assignments,” “Defendants have not produced the
original note or shown that MERS was a holder that had aright to assign/enforce,” “MERS. . . assignment of the
deed of trust to GMAC. . . had no [[force,” “the rights bestowed upon MERS. . . areinsufficient . . . to effectuate a
valid assignment of mortgage to GMAC"); Exhibit 1-O 17, 18, 19 (“none of the defendants had recorded any
assignment of title,” “only the documented secured creditor/Holder In Due Course can foreclose on subject

property”).

13
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privity of contract,” “Improper Mortgage Securitization,” and “Quiet Title.” Exhibit 1-O,
February 15, 2012 Complaint at 4-5; 9-10. This Fourth Action also rested on the allegation that
an improper assignment took place and that GMAC Mortgage lacked authority to foreclose.
31 Each of Plaintiff’s complaints asserts the same causes of actions and the
same core alegation. This satisfies the identity of the cause of action element. See Henry v.

AuroralLoan Servs. LLC, 2011 WL 1674834 at *1 (second action “to set aside the same

foreclosure proceeding” barred by resjudicata); Jones v. Deutsche Bank National Trust Co.,

2011 WL 2972130 at *1-2 (adversary proceeding challenging foreclosure sale and alleging
fraudulent assignment of mortgage note dismissed on res judicata grounds because of

adjudication of earlier petition to set aside the foreclosure sale); see adso McGrue v. Saxon

Mortg. Servs., 2010 WL 2838403 at * 1-2.
32. For these reasons, res judicata forecloses Plaintiff’ s attempt to assert the
same claims in this Adversary Proceeding that she previoudly asserted in four other actions.

B. Plaintiff Inaccurately Assertsthat the Foreclosure on the Property Took Placein
Violation of the Automatic Stay.

33.  Paintiffs unlawful foreclosure cause of action asserts that Defendant
foreclosed on the Property on September 7, 2010, approximately 1.5 hours after she filed for
bankruptcy. (Compl. at 2, 5.) Based on this, she impliesthat Defendant violated the automatic
stay—and therefore the foreclosure was unlawful. (ld. at 5.) Thisargument fails for three
reasons.

34. First, Plaintiff’s September 7, 2010 bankruptcy filing was preceded by two
earlier bankruptcy cases that year. See Exhibit 1-D. Both were dismissed. Id. For that reason,
the automatic stay never went into effect. The Georgia Bankruptcy Court confirmed as much,

stating: “the automatic stay under 8362(a) did not go into effect upon or since the filing of [the]

14
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case and, as of the date [t]hereof, no order has been entered imposing a stay to the extent
provided in 11 U.S.C. 8 362(c)(3)(A).” 1d. at 2. Thus, the foreclosure on the Property did not
violate the automatic stay.

35. Second, if Plaintiff disagreed with the Georgia Bankruptcy Court’s
decision, she could have appealed. She did not—instead she seeks to circumvent the Georgia
Bankruptcy Court by filing this Adversary Proceeding.

36.  Third, evenif Plaintiff’s inaccurate characterization of the Georgia
bankruptcy proceeding were correct—nher claims here would still be barred by resjudicata.

After the Georgia Bankruptcy court issued the above-referenced order, Plaintiff filed four actions
in State Court seeking to set aside the foreclosure. In not one of these actions did Plaintiff assert
that the foreclosure was unlawful because it took place in violation of the automatic stay. She
was free to do so—and because that argument arises from the same nucleus of operative facts as
her other claims and allegations regarding unlawful foreclosure, sheis barred from doing so here.
Res judicata bars a party from asserting her claims piecemeal in separate actions when all the

claims concern the same set of facts. Flagg Energy Dev. Corp. v. Gen. Motors Corp., 235 Ga

App. 540, 542 (1998) (holding that “[r]es judicata prevents plaintiffs from splitting up claims
arising from the same transaction and prosecuting them piecemeal or presenting only a portion of
the grounds on which relief is sought and leaving the rest for a second suit if the first fails”)

(citations omitted).

15
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CONCLUSION

37.  Accordingly, for the reasons set forth herein, the Debtor Defendants

respectfully request that the Court dismiss the Adversary Proceeding with prejudice and grant

such other and further relief as it deemsjust and proper.

Dated: October 4, 2013
New York, New Y ork

ny-1108338
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/sl Norman S. Rosenbaum

Gary S. Lee

Norman S. Rosenbaum

Paul Galante

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and
Debtorsin Possession
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IN THE SUPERIOR COURT OF GWINNETT COUNTY T
STATE OF GEORGIA oy iR 12 P 2527
* Civil Action File No. 12-A"p1388:;3 C3oueaER, GLTRN
ALFREDIA PRUITT, * LR AT
Plaintiff, *  Plaintiff's pro se Complaint for
V. *  Wrongful Foreclosure, Declaratory
*  Relief and Judgement, Assignment
MERS/GMAC, USAA FEDERAL *  and Title Fraud/Slander of Title,
SAVINGS BANK, FEDERAL *  Violation of Duty of Good Faith and
NATIONAL MORTGAGE *  Fair Dealing; Claim for Litigation Fees
ASSOCIATION, FANNIE MAE, *  and Costs and Punitive Damages filed
Defendants. *  2/15/2012

ORDER DENYING AND DISMISSING
THE ABOVE-STYLED ACTION FOR FAILURE TO STATE A CLAIM UPON WHICH
RELIEF MAY BE GRANTED
AND
- ENTRY OF BILL OF PEACE

Whereas on February 15, 2012, the Plaintiff filed the above-styled action, Civil
Action File no. 12-A-01388-3, asserting claims for wrongful foréclosure, declaratqry
relief and judgment, title fraud/slander of title, violation of duty of gdod faith and fair
dealing, litigation fees and costs, and punitive damages in connection with the
foreclosure of a home located at 2360 Hickory Station Circle, Snellville, Georgia 30078
(see Plaintiff's Complaint at [ 1);

Whereas the home was sold at foreclosure on September 7, 2010 (see Plaintiff's
Complaint at [ 2);

Whereas the Plaintiff previously filed Civil Action File No. 10-A-10972-3, an
appeal from Magistrate Court, which addressed the same issues involved and the same
parties in the above-styled Civil Action File No. 12-A-01388-3;

Whereas in Civil Action File No. 10-A-10972-3, the Court elntered a Final Order
and Judgment filed on January 31, 2011 and issued a Writ of Possession filed on

January 31, 2011; on February 1, 2011, the Court filed an Order Terminating Action

1
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Pending Bankruptcy and Order Staying Previously Entered Writ of Possession filed on
January 31, 2011; on September 12, 2011, the Court filed an Order Reopening Case
and Lifting Stay and Order Reinstating Writ of Possession filed on January 31,2011,
Whereas in Civil Action File No. 10-A-10972-3, following a show cause hearing,
the Court entered an Order Dismissing Avlfredia Pruitt's Noticey c{)f}Appea_I and Amended

Notices of Appeal pursuant to O.C.G.A. § 5-6-48(9) for failure to pay costs (see Order

filed January 26, 2012);

Whereas on September 21, 2011, Plaintiff filed Civil Action File No. 11-A-10084
3, which addressed the same issues involved and the same parties in Civil Action File
- No. 10-A-1 09‘7’2-’3‘ vand the abqve—s-tyleq Cfvil Action File No. 12—A-01,38'8—3;Y

Whereas in Civil Aqﬁon File No. 11-A-10084-3, the Court entereq an VQrder
dismissing the:a‘(‘:tipn for.f)aiflqrg t_o‘s,t‘ateA a claim upon which relief may be gqanted (see
Order filed September 22, 2011); .

Whereas in Civil Ac_;tion File No. 11-A-10084-3, following a show cause hearing,
t'he Court entered an Qrdgr D,is‘missing A]fredia P_ruitt’s Natice of 1Appegl. and Amended
Notices of Appeal pursuant tcg/Q.C.Q.{A. § 5:6—5}:8(9).i,for failure to pay costs (se’q:Order
filed January 26, 2012);

Whereas on October 7, 2011, Plaintiff filed Civil Action File No. 11-A-1 0675-3,
which addressedjhgx same iggugs jnvolve,gi and the same parties in Civil Actioq File \
Nos. 10-A-10972-3 and 11 —A—1 0084-3 and the above-styled Civil Action File No. 1 2-A-
01388-3; . , R |

Whereas in Civil Action File No. 11-A-10675-3, the Court entered an Order

dismissing the action for failure to state a claim upon which relief may be granted (see

Order filed on October 10, 2011);
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Whereas in Civil Action File No. 11-A-10675-3, following a show cause hearing,
the Court entered an Orci'er!Dismesing ’Alfréfd‘ia Pruitt's Notice of Appeal pursuant to
0.C.G.A. § 5-6-48(c) for failuire to pay costs (see Order filed January 26, 2012);

Wherefore the Court, having reéad and considered the Complaint in Civil Action
12-A-01388-3, as well as the entifé record, hereby DISMISSES the above-styled action
for failure to state a claim upon which relief may be gférifed , as the same has been
previously adjudicated by Final Orders Civil Action File Nos. 10-A-10972-3, 11-A-
10084-3, and 11-A-106763.

Ad&itionél‘ly,{ as this is the fourth suit in éddiﬁbh to an ébpéal from Magjis’tfajtej ‘
Court that Plaintiff has filed With respect fo the propérty located at 2360 Hickory Station
Circle, Snellville, G‘eblr'g’lié 30078 arid the'claims having been previously éajddibaféa in
the three prior actions between the same parties, Plaintiff Alfredia Priitt is hereby
permanently enjoined from filing or serving in the above-styled case or filing or serving
in any other casé in ‘ariy eourt any bl‘eadihg‘z or suits rél:atéd%tb“tiﬁe p’f‘c’;ﬁé&j& located at”
2360 Hickory Station Circle, Snellville, Georgia 30078 without further Order of this
Court, with the exception of ridtices 6f appeal from this Otder. Seé O.C.G.A. § 233
110 (a)(2). ' " :

The Court fiotes that the Georgia Court b%‘:l'\;pbeavliszdeﬁiéd an 'yeﬁ1er§’endy motion
that Plaintiff filed in connection with one of her préviously filed actions, finding the
Plaintiff was not entitled to maintain posséssion of thé premises pending appeal and

that said appeal was not timely filed. See Court of Appeals No. MD-12-04, October 6, -

[ oy

2011. :
SO ORDERED, this A0 ’d:ay of March, 2012.

%WM/\

DAWSON JACKSON, JJudge
Gwinnett Superior rt
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Copies to:

Alfredia Pruitt, pro se
P.O. Box 1312
Norcross, GA 30071

A.William Loeffler, Esq.
Teah N. Glenn, Esq.
Troutman Sanders LLP
5200 Bank of America Plaza
600 Peachtree St., NE

Suite 5200

Atlanta, GA 30308-22'16
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il e SE A T g FILED I¥ CLERR S OPFICE

UNITED STATES BANKRUPTCY COURT

1/ A

WA e W
: % -',' # x-'l_ s:,jg_\i _T%
YONRE e

. i-._r_a ;u-a'm = =

Name of Debtor (if individual, enter Last, First, Middle):

s

ame of Joint Debtor {Snousc) (Last, First, Middle):

All Other Names used by the Debtor in the last 8 years
(include married, maiden, and trade names):

T All Other Names used by the Jnfﬂl’bgb;og n The fast 8 years
(include married, mgiilkn, and trade nameg),_ ..
PRE)

Last four digits of Soc. Sec. or Indwj? gpaycr I.D. (ITIN )/Complcte EIN

Last four digits oKSptyfSel
(if more than one, stafcjall):

D’-‘PUT” CLERK

(if more than one, state nll):
A G
IR
2

Strcet Address of nnd Street,
30078

ZEER T, o g

Strect Address of Joint Debtor (Mo, and Streg, City, and State):

EIP CODE I

Cuunty of Rt:s1dmce orof the P(n %ﬂl Place of Busi ﬁzs‘ejf—r

County of Residence or of the Principal Place of Busingss:

Mailing Address of Debtor (if different from strcct addfess).

P’JJ’ CODE l

Mailing Address of Joint Debtor (if different from street address):

10- 86533

‘Location of Principal Assets of Business Debtor (if different from street address above):

E[P CODE |

Type of Debtor Nature of Business / Cllapter of Bankrupfcy Code Under Which
(Form of Organization) {Check one box.) the Petition is Filed (Check one.box.)
(Check one box.)
. [J Health Care Business [0 Chapter? « [0 Chapter 15 Petition for
g]/-lndividual (inclides Join¢ Debtors) [0 Single Asset Real Estate as definedin | (0 Chapter 9 Recognition of a Foreign
See Exhibit D on page 2 of this jorm. 11 US.C. § 101(51B) O Chapter 11 Main Proceeding
[J Corporation (includes LLC and LLP) J Railroad [0 Chapter 12 [J Chapter 15 Petition for
[ - Partnership ] Stockbroker : [? Chapter 13 ‘Recognition of a Foreign
[J Other (If debtor is not one of the above entities, | []  Commodity Broker Nonmain Proceeding
check this box and state type of entity below.) [ Clearing Bank ° <
[0 Other " Nature of Dehts
(Check one box.)
- Tax-Exempt Entity L o
(Check box, if applicable.) {1 Débits are primarily cofisimer ] Débts are primarily
debts, defined in 11 U.S.C. business debts.
[J Debior is a tax-exempt organization § 101(8) as “incurved by an v
under Title 26 of the United States individual primarily fora
Code (th Triternal Révenue Code). ‘bersonal, family, or house-
hold purpose.”

L~ Filing Fee (Check one box.)

Fﬁ/ruu Filing Fec attached.

D Filing Fee to be paid in installments (applicable to |nd|v1duals only).. Must attach
signed application for the court's consideration certifying that the debtor is

] Filing Fee waiver requested (apphcable to chapter 7 individuals only). Musi
attach slgned application for the Gourt’s consld:ranon See Official Fm'm 1B

unable to pay fec except in installments. Rule 1006(b). See Official Form 3A. .

Chapter 11 Debtors
Chieck one hox: '
B Debtor is a small busincss debtar as defined in 11 U.S.C. § 101(S1D).
Debtpr is not a small business deblor as defined in 11 U.S.C. § 10}(51D).
Check i

[0 Debtor’s agarceate noncontingent liquidated debts (excluding debts owed to

insiders or affiliates) are less than $2,343,300 (amount subject to udfustment
, on 4/01/13 and every three years lhereaﬁer) :

L 5 i et S et :fﬂ:?"?ﬁ" .

Check all applicable boxes: . L
A plan is being filed with this petltlon

O  Accepiances of the plan were solicited prepetition from one or more olasses
of ereditors, in accordance with 11 U.S.C, § 1126(b).

t

Statistical/A dministrative Information THIS SPACE ISFOR
' COURT USE ONLY
a Débtor estimates that funds will be available for distribution to unsecured creditois.
a Delbitor estimates that, after any exempt propérty is. excluded and administrative expenses paid there WIll be no funds availablc for
distribution to unsecured creditors,
Esfirmated Number of Creditors S
H ) O O a O O 0O
1-49 50-99 100-199 200-999 1,000- 5,001- 10,001- 25,001- 50,001- Qver
5,000 10,000 25,000 50,000 100,000 100,000

Estimated Asscts -
0 O ,Eo o I o S SNPUON = RVREY = PR v O il
$0 to $50,001 to G,00Lto  $500,001  §1,000,001  $10,000,001 $50,000,001 $100,000,001 $500,000,00f ~ More than
$50,000  $100,000  $500,000 to §1 to $10 “to $50 C to §100 10 $500 o $1 billion  $1 bilion

million | million ; .. millien million million
Estimated Liabilities o
O ) pf O 0 0 O m 0 0
S0 to $50,0011c  $100,000 to  $500,001  $1,000,001  $10,000,001 . $50,000,001  $100,000,001  $500,000,001  More than
$50,000 $100,000 $500,000 to $1 1o $10 1o $50 to $100 to $500 to $1 billion $1 billion

million million “mnillion ~ million milliorn
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Voluntary Petition Name of Dehfo ! : , }
(This page must ba leted and filed tn every case,) T—Fr 4.. ,,(/ it }

\ _ All Prior Bankruptey Cases Filed Within Last 8 Years (If more than two, aﬂach a:idnmnnl sheet)

Location f‘ i Numbe — te Filed:
Where Filed: ﬂr éﬁ«%n b g r ﬂ 7 q Z‘Dﬂ d
Location Case Numbcr Date Filed:
Where Filed:
Pending Bankruptey Case Filed by any Spouse, Partner, or Affitiate o this Debtor (If more than one, attach additional sheet,)
Name of Debtor: ( i Case Number: i Datc Filed:
Distriet: Relationship; Judge:
Exhibit A Exhibit B

(To be completed if debtor is an individual
(To be completed if debtor is required to file periodic reports (¢.g., forms 10K and 10Q) : whose debts are primarily consumer debts.}
with the Securities and Exchange Commission pursuant to Section 13 or 15(d) of the . :
Securities Exchange Act of 1934 and is requesting relief under chapter 11)  ~ I, the attomey for the petitioner named in the foregoing petition, declare that 1.

have informed the petitioner that [he or she] may proceed under chapter 7, 11, 12,

or 13 of title 1 1, United Stawes Cade, and have explained the relicf avallable under
each such chapter. I further certify that I have delivered to the debtor the notice
required by 11 U.S.C. § 342(h).

O  ExhibitA is aiached and made a partof this petition. \ i X

Signature of Attorney for Debtor(s) (Date)|

Exhibit C
Docs the debtor own ar have possession of any property that poses of is alleged to pose a threat of imminent and identifiable harmn to public health or safety?

(O  Yes, and Exhibil C is attached and made a part of this pctmon

"

Exhiblt D by v
(To be completed by eve:); 'fndivi'diial‘&eﬁtor 1f a joint petition is filed, each spouse must complete and aftach a separate Exhibit D.)
ﬁ

hlb\t D tomplctcd and sngned by the dcbtor is auachad and made a part of ‘this petition.

If this is a joint petition:

[0 Exhibit D also completed and stgned by the Jomt debtor is attachcd and made a pm of this petmon

R

Information Regarding the Debtor - Venue
y (Check any npplicable box.}
Debtor has been domiciled or has had a residence, principal place of business, or principal assefs in this Dnsmct for 180 days immediatcly
preceding the date of this petition or for & longer part n[‘such 180 days thar in any ather District.

a There s a'bankxuptcy casc'cénceming dehtor's' afﬂliate' geneml p‘artnef. or patinership pending in this Disirict, et

O Debtor is a debtar in'a foreign proceeding and has its principal place of business of princlpal adsets in-the United States il this District, or has
no principal place of businéss or assets in the Umted States but is a deféndant in*ah action or procecdmg {in a ‘federal or state court] in this
District, or the interests of the parties w:ll be setved’ in regard to the relief sought in this District.

1 Cerﬁﬁcaﬁdﬂ by a Debior Who Resides as-a Tenant of Residen tial Property -
(Check all applicable boxes.)

O Landlord has a judgment against the debtor for possession of debtor’s residence, :‘(Il‘ box checked, complete thc following.)

(Name of landlord that obtained judgment)

(Address of landlord)
a Debtor claims that under apphcable nonbankeuptcy law, there are circumistances nader which the debtor wauld be penmttcd to cure the
entire monetary default that gave rise to the Judgment for possession, after the Judgmem for possession was entered, and
O Debtor has included with this petition the deposit with the court of any rent that would become due during the 30-day period after the filing
of the petition.

a Debtor certifies that he/she has served the Landlord with this certification. (11 U.S.C. § 362(1)).
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B (Official Form) | (4/10) Page 3
Voluntary Petition Name of Debtor(s):
(This page nust be completed and filed in every case.)

Signatures

Signature(s) of Debtor(s) (Individusl/Joint)

1 declare under penalty of perjury that the information provided in this petition is true
and correct.

{If petitioner is an individual whose debts arc primarily consumer debts end has
chosen to file under chapter 7] Tam aware that [ may proceed under chapter 7, 11, 12
or 13 of title 11, United States Code, understand the relief available under each such
chapter, and choase to proceed under chapter 7,

[If no attormey represents me and no bankruplcy petition preparer signs the petition) 1
have obtained and read }!{1:: notice required by 11 U.S.C. § 342(b).

with the' chap! [/o

L

i ¢ 11, United States Code,

/

Signature of a Foreign Representative

1 declare under penalty of perjury that the information provided in this petition is
true and correct, that I am the foreign representative of a debtor in 8 foreign
proceeding, and that I am authorized to file this petition.

(Check only one box.)

I Irequest relief in accordance with chapter 15 of title 11, United States Code.
Cettiffed capies of the documents required by 11 US.C. § 1515 are attached.

[ Pursuant to 11 U.S.C. § 1511, I request relief in accordance with the
chapter of title 11 specified in this petition. A certified copy of the
order granting recogrition of the foréign main proceedmg is gitached,

Signature DIfD:bmr (Signature of Foreign Representative)
X P 5 - B i o
Signature of Joint Debtor (Printed Name of Foreign Representative)
[Lleph mpar (if npt repre; cnted by atgamey)
iy A s‘f‘ 2539258 Date
Date G —7/ —
!ugmalnrg of Attorney® Signature of Non-Attorney Bankruptey Petition Preparer
X Y declire under penalty of perjuty that: ‘(1)1 am % Bankrupicy petifion preparer as
Signature of Attorney for Debtor(s) defined In 11 U.S.C. § 110; (2) 1 prepared this document for cotapensation and have
provided the debtor with a copy of this document and the notices and information
Printed Name of Attotney for Debtor(s) required under 11 U.S.C. §§ 110(b), 110(h), and 342(b); and, (3)if rules or
guldelmes have been promulgsted pursuant to 11 US.C. § 110(h) semng a
Firm Name maximum fee for services chugcabie by bankruptey petition preparers, I have givén
the debtor natice of the maximum amount before preparing any documerit for filing
for a debtor or accepting any fae from the debtor, as requiréd in that section,
Official Form 19 is attached.
Address
Telephone Number Printed Na.mc and title, if'any, of Bankmptey Petition Preparer
Date Socrul-Secumy number (If the. bankryptcy petition. preparer IS not an
! : ’ L v individual, stite the Social- Security number of the officer, * principal,
*In a case in whlch § 707(b)(4)(D) appl rcs. thls srgnature also consututes a e

certification that the attorney has no'knowlédge aftcr an mqunty that the lnfomwnon
in the schedules'is incorregt,

responsible person ‘or partrer of the bankru“ptcy petitiogt preparer) (Required
by 11 US.C.§110), - f

Siguature of Debtor (Corporatiou/Fartnership)

1 declare under penalty of perjury that the information provided in this petition is trie,
and correct, and that 1 have becn autho to file this petition on behalf of the

debtor.
The debtoryequpsts ffe celibf in accorda cr:),r thefhhpter of title 17, United States”
COde Y ¥

» 5 /

X

fied/in t{‘ﬁ&t ion.
i —

Signamire o ’Aumarimr Individual?

Ll A
VUV.

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Dare
S|gnalure of bmkrup[oy peunon preparer or oﬂ‘ cer, pnncrpal msponsxble person,
orpaftiérwhiose Sotial-Security number is provxded above.
Name§ and Socral-Secunty numbers of all other indlvlduals who prepared or
agsisted in preparing this document unless the bankruptey pctltmn preparet is not an
individual,

If more than ome person prepared this document, attach additional sheets
conforming to the appropriate official form far each person.

A bankruptcy petition preparer’s failure to comply with the provisions of title 1]
and the Federal Rules of Bankruptey Procedure may result in fines or imprisonment
or bath, 11 U.S.C. § 110; 18 US.C. § 156.
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UNITED S TA;ESS BANKRUPTCY COURT

| Nﬂ I \Distriot of _CZ@”% K{
Inre @’M "1 ( UKTHN ‘ . CaseNo.

Debtor . (if known)

-

. EXHIBIT D - INDIVIDUAL DEBTOR’S STATEMENT OF COMPLIANCE WITH
CREDIT COUNSELING REQUIREMENT

Warning: You must be able to check truthfully ane of the five statements regarding
credit counseling listed below. If you cannot do so, you are not cligible to file a bankruptcy
case, and the court can dismiss any case you do file. If that happens, yon will lose whatever
filing fee you paid, and’your creditors will be able to resume collection activities against
you. If your case is dismissed and you file another bankruptey case later, you may be
required to pay a second filing fee and you may have to take extra steps to stop creditors’
collection activities. Cg T e S S

. Every individual deybz}‘o)rf must file this Exhibit D. If a joint petition is filed, each spouse.
must complete and file a separate Exhibit D, Check one of the five statements below and attach .
- any documents as directed. ' v

O 1. Within the 180 days before the filing of my bankruptey case, I received a briefing
from a credit counseling agency approved by the United States trustee or banknu pley
administrator that outlined the opportunities for available credit counseling and assisted me in .
performing a related budget analysis, and I have a certificate from the agency describing the
services provided to me. Attach a copy of the certificate and a copy of any debt repayment plan
developed through the agency. i s S — : 2 :

ﬁ/z. Within the 180 days before the filing of my bankruptcy case, I received a briefing
from a credit counseling agency approved by the United States trustee or bankruptey
administrator that outlined the opportunities for available credit counseling and assisted me in
performing a related budget analysis, but 1 do not have a certificate from the agency describing -
the services provided to me, You mustfile a copy of a certificate from'the agency describing the
services provided 1o you and a copy of any debt repayment plan developed through the agency
~ no later than 14 days after yowr bankruptcy case is filed. ’ s
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. ':,'/}."I certify that [ requested credit counseling services fram an approved agency but
was undple to obtain the services during the seven days from the time I made my request, and the
following exigent circumstances merit a temporary waiver of the credit counseling requirement

'so I can filg my bankruptcy cas i‘zﬁnar mgen zr 3 ?sa:‘gnces here.]
( oNSmIUL IR 7

/
[
/

If your certification is satisfactory to the court, you must still obtain the credit
counseling briefing within the first 30 days after you file your bankruptey petition and
promptly file a certificate from the agency that provided the counseling, together with a
copy of any debt management plan developed through the agency. Failure to fulfill these
reguirements may result in dismissal of your case. Any extension of the 30—day deadlme
can be granted ooly for cause and is limited to a maximum of 15 days Your case may also
be dlsmxssed if the court is not satisfied with your reasons for filing your bankruptcy case
‘without first receiving a credit counseling briefing.

O 4. I am not required to receive a credit counseling brieﬁixg because of: [Check the
applicable statement.] [Must be accompanied by a motion for determination by the court.]

O Incapacity. (Defined in 11 U.S.C. § 109(h)(4) as impaired by reason of mental
illness or mental deficiency so as to be incapable of realizing and makmg ranonal
decisions with respect to financial responsibilities.); .

O Disability, (Defined in 11 U:S:C.§ 109(h)(4) as physwally impaired to the
extent of being unable, after reasonable effort; to participate in a credit cmmsehng
bneﬁng in person, by telephone, of through the Intemct) ! ' :

A Active mJlltary duty in a rmhtary oombat zone

O 5. The Umted States trustee or banlcruptcy adlmmstrator has detcrmmed that thc credit
counseling requirement of 11 U.S.C. § 109(h) does not apply in this district.

T certify under penalty of petjury that the information provided above is true and

correct. ﬁ
, Sigpature ofDBthI M%&Zéﬂ\ @%

Date: 9// //
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UNITED STA ES ANKRUPTCY COURT

NOTICE TO CONSUMER DEBTOR(S) UNDER §342(b)

.. OF THE BANKRUPTCY CODE ;

In accordance with § 342(b) of the Bankruptcy Code, this notice to individuals with pnnanly consumer
debts: (1) Describes briefly the services available from credit counselmg services; (2) Describes briefly the
purposes, benefits and costs of the four types of bankruptey proceedings you may commence; and (3) Informs you
about bankruptcy crimes and notifies you that the Attorney General may exanmine all mformation you supply n
conncctlon with a banknptey case.

You are cautioned that bankruptcy law is complicated and not easily deseribed. Thus, you may wish to seek
the advice of an attorney to learn of your rights and rcsponsib:lmes should ‘you decide to file a petmon Court
employees cannot give you legal advice. ;

Notices from the bankmuptcy court are sent to the mailing address you list on your bankniptey petition. In
order to ensure that you receive information about events concerning your case, Bankruptcy Rule 4002 requires that
you notify the conrt of any changes in your address. If you are filing a joint case (a single bankruptey case for two
individuals married to cach other), and each spouse lists the same mailing address on the bankruptey pcutlon, you
and your spouse will generally receive a single copy of each notice mailed from the banlm:ptcy court i ajointly-
addressed envelope, unless you file a statement with the court requesting that each spouse receive a separate copy of
all notices.

1. Sexvices Available from Credit Connseling A gencies

With limited.exceptions, § 109(h) of the Bankruptey Code requires that/all mdwxdual debtors who file
for bankruptcy relief on or after October 17;2005; receive a briefing that putlites:the available opportunmes
for credit counseling and provides assistaiice in performing a budget analysisi: The briefing must be given
within 180 days before the banlauptey filing. The btiefing may-be provided individnally or inia group (including
briefings conducted by telephone or on the Internet) and must be provided by a nonprofit budget and credit
counseling agency approved by the United States. mxste;-, or bankruptoy admunistrator. \ The clerk of the hankruptoy
court has a list that you may consult of the approved budget and credit counselmg agsnoxes Each debtor in a joint
case must complete the briefing. P R e e L s b T e

In addition, after ﬁling 2 bankrupfcy case, an individ,nal debtor generally must complete a financial
management instructional course before he or she can receive a discharge. The clerk also has a list of approved .
financial management instructional courses. Each dsbtor in a joint case must gomplete the course.

2. The Four Ct_sapters of the Bankruptcy Code Available to Individual Consumer Debtors

Chapter 7: Liquidation (§245 filing fee, $39 administrative fee, $15 trastee surcharge: Total fee $299)

Chapter 7 is designed for debtors in financial difficulty who do not have the ability to pay their existing
debts. Debtors whose debts are primarily consumer debts are subject to a “means test” designed to determine
whether the case should be permitted to proceed under chapter 7. If your income is greater than the median income
for your state of residence and family size, in some cases, the United States trustee (or banlouptcy administrator), the
trustee, or creditors have the right to file a motion requesting that the court dismiss your case under § 707(b) of the
Code. Itisup to the court to decide whether the case should be dismissed.

Under chapter 7, you may claim certain of your property as exempt under goveming law. A trustee may
have the right to take possession of and sell the remaining property that is not exempt and use the sale proceeds to
pay your creditors.

" The purpose of filing a chapter 7 case is to obtain a discharge of your existing debts. If, however, you are
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your discharge and, if it does, the PesHiBitsorA iR ugh ildhepruty petition will be defeated.

Even if you receive a general discharge, some particular debts are not discharged under the law. Therefore,
you may still be responsible for most taxes and student loans; debts incurred to pay nondischargeable taxes; domestc
support and property settlement obligations; most fines, penalties, forfeitures, and criminal restitution obligations;
certain debts which are not properly listed in your bankruptcy papers; and debts for death or personal injury caused
by operating a motor vehicle, vessel, or aircraft while intoxicated from alcohol or drugs. Also, if a creditor can prove
that a debt arose from fraud, breach of fiduciary duty, or theft, or from a willful and malicious injury, the bankyuptcy
court may determine that the debt is not discharged.

Chapter.13: Repayment of All or Partof the Debts of’an Individual with Regular Income (5235 filing
fee, $39 administrative fee: Total fee $274) o

Chapter 13 is designed for individuals with regular income who would like to pay all or part of
their debts in installments over a period of time. You are only eligible for chapter 13 if your debts do not exceed
certain dollar amounts set forth in the Bankruptey Code. ) ) _ -

Under chapter 13, you must file with the court a plan to repay your creditors all or part of the money that you
owe them, using your future eamnings. The period allowed by the court to repay your debts may be three years or
five years, depending upon your income and other factors. The court must approve your plan before it can take
effect. , ‘ o '
After cormpleting the payxuents under your plan, your debts are generally discharged except for domestic
support obligations; most student loans; certain taxes; most criminal fines and restitution obligations; certain debts
which- are not properly listed in your bankruptcy papers; certain debts for acts that caused death or personal injury;
and certain long term secured obligations.

Chapter 11: Reorganization ($1000 filing fee, $39 administrative fee: Total fee $1039)

" Chapter 11 is designed for the reorganization of a business but 1s also available to consumer debtors. Its
provisions are quite complicated, and any decision by en individual to file a chapter 11 petition should be reviewed
with an attormey.

. Chapter 12: Family Farmer or Fisherman ($200 filing fee, $39 administrative fee: Total fee §239)

Chapter 12 is designed to permit family farmers and fishermen to repay their debts over a period of time from
futnre earnings and is similar to chapter 13. The eligibility requirements are restrictive, limiting its use to those
whosge income arises primarily from a family-gwned fann or commercial fishing operation.

3. Bankruptey Crimes and Availability of Bankruptcy Papers to Law Enforcement Officials -

A person who knowingly and frandulently conceals assets or makes a false oath or statement under penalty
of perjury, either orally or in writing, in commection with a bankruptcy case is subject to a fine, imprisonment, or
both. All information supplied by a debtor in conmection with 2 bankruptcy case is subject to examination by the
Attorney General acting through the Office of the United States Trustee, the Office of the United States Attorney,
and other components and employees of fhe Department of Justice.

WARNING: Section 521(a)(1) of the Bankraptcy Code requires that you promptly file detailed information regarding your
creditors, assets, liabilities, income, expenses and general financial condition. Your bankruptcy case may be dismissed if
this information is not filed with the court within the time deadlines set by the Bankmptcy Code, the Bankruptcy Rules, and
the Jocal rules of the'conrt, The documents and the deadlines for filing them are listed on Form B200, which is posted at
hittp:/ forwwe uscourts. gov/bkforms/bankrapicy_forms htmlprocedure. =~ . :

Many filing deadlines change on December 1, 2009. Of special note, 12 rules that set 15 days to act are amended to
require action within 14 days, including Rule 1007(c), filing the initial case papers; Rule 3015(b), filing 2 chapter 13
plan; Rule 8009(a), filing appellate briefs; and Rules 1019, 1020, 2015, 2015.1, 2016, 4001, 4002, 6004, and 6007.
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Case No. _
Debtor

Chapter

CERTIFICATION OF NOTICE TO CONSUMER DEBTOR(S)
UNDER § 342(b) OF THE BANKRUPTCY CODE

A Certlﬁcanon of [Non-Attorney] Bankruptcy Petmon Preparer .
1, the (non-attorney] baukruptey petition preparer signing the debtor’s petition, hcrcby certify that [ delivered to the dcbtor the
attached notice, as required by § 342(b) of the Bankruptcy Code, ;

oy gk

Printed name and title, if any, of Bankruptey Petition Preparer Social Se.cutity number (If the banlcrﬁptcy pchntﬁw
Address: _ preparer is not an individual, state the Social Security
number of the officer, prinecipal, responsible person, or
partnor of the bankruptey petitian preparer. ) (Required
by 11 U.8.C.§110.)

X

Signature of Bankruptcy Petition Preparer or officer,
| prineipal, responsible person, or partner whose Social
Security number is provided above.

Certification of the Debtor

1 (We), R t 1 (we) have received and read the attacKed no zce,
CD&Q] /Q\‘(éj / " T / J‘
i g

Printed Name(s) of Dchtur(s) r Sr.gnaiurc ) cbtur

Case No. (if known) X -
SLgnature of Jonrt Dchtor f any)
Da‘tﬁ i : PERTEPN A S b 5

3

il

o
Instructions: Attach a copy of Form B 2014, Notice to Consumcr chtor(s) Under § 342(b) of the Banlmlptcy Codc

Use th1§ form to cmrtxfy t’nat the de.btor has recer.ved fhe notlce rcqun:ed by 11 U S C § 34?.(b) only if, thr: cerhﬁcahon has
NOT been, ma.de on the Voluntary Petmon, Offacial Form B1. BExhibit B on page 2 of Form B1 containg a certification; by the
debtoy’s attorney that the attorney has given the notice to the debtor. The Declarations made by debtors and banlcruptcy
petition prcparars on page 3 of Form Bl also mclude thxs certification. ,o-
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U. S. BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

# 01145839 - JD
September 7, 2010

Code Case No Qty Amount By
131 10-86533 1 $0.00 ca

Judge - Not Assigned []
Debtor - A. PRUITT

TOTAL: $0.00

FROM: Alfredia Pruitt
2360 Hickory Station Circle
Snellville, GA 30078

Page 1
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CASENU }?BZ[DL a5 00333 1¢ &@ ‘:ﬁ
. ,ﬁ THHdES

( ) IFP filed (Ch.7 Individuals Only)

Orders on Fee Application ( rder Issued

Cﬁl_'ntesrad x@s{ KA mmfﬁ?ﬁﬁ%ﬁ
( b}’ﬁon-Busmess

( ) Business (

ePtIhNTI4

( ) Complete
Incomplete

() Application NOT filed

Chapter 7 (Individuals Only)
() 02g - Chapter 7 Order Granting

Chapter 13 (Individuals Only)
() 02g - Chapter 13 Order Granting: 2 Installments of §___

(v02d - Chapter 13 Order Denying $ Q_’j due

each

() 03g - Chapter 13 Order Granting - 10 d 09 Installments of $75.00, $99.50 & $99.50)

Chapter 11 (Individuals Only)
() 02g - Chapter 11 Order Granting: 2 Installments of $____

() 02d - Chapter 11 Order Denying $ due

each

() 03g - Chapter 11 Order Granting - 10 day (3 Installments of $339.00, $350.00 & $350.00)

Missing Documents:

() Matrix - Requires separate Order
() Pro se Affidavit

() Form B21

() Voluntary Petition not on Official Form One (4/10)
() Exhibit D - Individuals only (12/09)
" (yStatement of Financial Affairs (4/10)
(WSchedules: ABDFGHI J (12/07) CE (4/10)
@Summary of Schedules (12/07)
(U Statistical Summary (12/07)
(Q/Ijeclaration Page for Summary & Schedules (12/07)
() Statement of Intent - Ch. 7 individual only (12/08)
() Attomey Disclosure Statemnent (12/94)
() Petition Preparer Disclosure Statement Fm280 (10/05)
() Declaration & Notice: Non-Atty Pet. Preparer B19 (12/07)
* () Certification of Notice 342- Form 201B (12/09)
(WBtatement of Current Montlily Income/Means Test
Ch.7/13 (4/10); Ch.11 (1/08)
(»Chapter 13 Plan, complete with signatures (4/08)
(yCertificate of Credit Counseling
(WAPay Advices
() Corporate Resolution (Business Ch. 7 & 11)

Ch.11 Business
() 20 Largest Unsecured Creditors

() List of Equity Security Holders

() Small Business - Balance Sheet

() Small Business - Statement of Operations
() Small Business - Cash Flow Statement

Petition Deficiencies:

() Name
() Last 4 digits of SSN
() Address O County
() Type of Debtor
() Chapter
() Nature of Debts
() Statistical Estimates
() Signatures
() Attomey Bar Number
Case filed via:
take Counter by:

() Attorney
(9Debtor - verified ID
() Other - verified ID of:

() Mailed by:
() Attomey
() Debtor
() Other:

History of Case Association .
Prior cases within 2 years: //) é[p«gtﬁ'f),lém
/o 7?99&/'744

_i>_

Related case within years:

() Small Business - Federal Tax Retmns
Intake Clerk:

___Jackie Dukes
Case Opener:

Date: Cﬁ/'f})b

Date:
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE: ) CHAPTER 13
)
ALFREDIA PRUITT, ) CASE NO. 10-86533-MGD
)
)

Debtor. )
________________________ ) N R
GMAC MORTGAGE, LLC, )

)
)
)

Movant, )

) CONTESTED MATTER
VS. )
)
ALFREDIA PRUITT, Debtor, )
MARY IDA TOWNSON, Trustee, )
)
)
Respondents. )

MOTION FOR ORDER UNDER § 362(c)(4)(A)(ii) CONFIRMING
NO AUTOMATIC STAY IS IN EFFECT

COMES NOW GMAC Mortgage, LLC (hereinafter referred to as "Movant"), and files this
Motion under 11 U.S.C. § 362(c)(4)(A)(ii), for an order confirming that no automatic stay is in effect,

showing the Court as follows:

1. Movant holds a security interest on property of Debtor commonly known as 2360 Hickory

Station Circle, Snellville, Gwinnett County, Georgia.

2. This Chapter 13 case was filed on September 7, 2010. During the one-year period preceding
the filing of this case, Debtor was in two prior cases that were pending but were dismissed. Case No.
10-66283-MGD was filed on March 2, 2010, immediately prior to Movant’s scheduled March 2, 2010
foreclosure sale, and was dismissed on March 18, 2010. Debtor’s second case within the past year,
Case No. 10-78992-MGD, was filed on July 1, 2010, immediately prior to Movant’s scheduled July 6,
2010 foreclosure sale, and was dismissed on July 20, 2010. Neither of the prior cases was a Chapter 7

case dismissed pursuant to 11 U.S.C. §707(b). Therefore, this current case is not a case refiled under a

M&C File No. 08-00987
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chapter other than Chapter 7 following a prior case that was dismissed purSuant to 11 U.S.C. § 707(b).
See 11 U.S.C. § 362(c)(3).

3. No order has been issued under 11 U.S.C. § 362(c)(4)(B) imposing the stay.

4. Movant therefore shows that upon and since the filing of this case, the automatic stay did not

go into effect.

WHEREFORE, Movant respectfully requests that the Court enter an Order confirming that the
automatic stay is not in effect.
McCURDY & CANDLER, L.L.C.

BY: _/s/ Anthony Maselli
Anthony Maselli .
Attorney for GMAC Mortgage, [.L.C
GA. State Bar No. 558670

3525 Piedmont Road, NE
Building 6, Suite 700

Atlanta, GA 30305,
(404) 373-1612 """

M&C File No. 08-00987
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RE: ALFREDIA PRUITT, CASE NO. 10-86533-MGD
CHAPTER 13

CERTIFICATE OF SERVICE
That on the 21st day of September, 2010, I served a copy of the "MOTION FOR ORDER
UNDER § 362(c)(4)(A)(ii) CONFIRMING NO AUTOMATIC STAY IS IN EFFECT"to be filed
in this bankruptcy matter by depositing a copy of the same in the United States Mail in a properly

addressed envelope with adequate postage thereon to the said parties at:

Alfredia Pruitt
2360 Hickory Station Circle
Snellville, GA 30078

Mary Ida Townson
Chapter 13 Trustee
100 Peachtree Street, N.W.
Suite 2700 Equitable Bldg.
Atlanta, GA 30303

I CERTIFY UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT.

Executed on 9/21/2010 By: /s/Anthony Maselli
Anthony Maselli

M&C File No. 08-00987
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IT IS ORDERED as set forth below:

e S :\.’s'.
A Dﬂ‘_J‘R]'(.\.;..‘\

Date: September 21, 2010 M &db& @‘Lljbé

Mdfy Grace Diehl
U.S. Bankruptcy Court Judge

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RE: ) CHAPTER 13
)
ALFREDIA PRUITT, ) CASE NO. 10-86533-MGD
)
: )

Debtor. )
_______________________ ) sEs S SRR NI IR ¥ A HETE
GMAC MORTGAGE, LLC, )

)
)
)

Movant, )

) CONTESTED MATTER
vs. )
)
ALFREDIA PRUITT, Debtor, )
MARY IDA TOWNSON, Trustee, )
)
)
Respondents. )

ORDER UNDER § 362(c)(4)(A)(il) CONFIRMING THE
AUTOMATIC STAY IS NOT IN EFFECT
Movant seeks an order underl1 U.S.C. §362(c)(4)(A)(ii) confirming that the automatic stay is

not in effect.

M&C File No. 08-00987
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The Debtor was a debtor in two prior cases that were both dismissed within the one-year
period preceding the filing of this case. Neither of the prior cases was a Chapter 7 case dismissed
pursuant to 11 U.S.C. §707(b), and no order has been entered pursuant to 11US.C. §'r362(c);(4)(é)
imposing the stay. Accordingly, the automatic stay under §362(a) did not go into effect upon or since
the filing of this case and, as of the date hereof, no order has been entered imposing a stay to the extent
provided in 11 U.S.C. § 362(c)(3)(A).

' [END OF DOCUMENT]

Prepared and Submitted by:

/s/ Anthony Maselli
Anthony Maselli
Georgia Bar No.: 558670
McCurdy & Candler, L.L.C.
3525 Piedmont Road, NE
Building 6, Suite 700
Atlanta, GA 30305
(404) 373-1612 Telephone
(404) 370-7237 Facsimile
amaselli@mccurdycandler.com

M&C File No. 08-00987
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DISTRIBUTION LIST

Alfredia Pruitt
2360 Hickory Station Circle
Snellville, GA 30078

Mary Ida Townson
Chapter 13 Trustee
100 Peachtree Street, N.W.
Suite 2700 Equitable Bldg.
Atlanta, GA 30303

Anthony Maselli
McCurdy & Candler, LLC
3525 Piedmont Road, NE
Building 6, Suite 700
Atlanta, GA 30305

M&C File No. 08-00987
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UNITED STATES BANKRUPTCY COURT

Northern District of Georgia

In Re: Debtor(s)

Alfredia Pruitt Case No.: 10—86533—mgd
2360 Hickory Station Circle Chapter: 13 _
Snellville, GA 30078 Judge: Mary Grace Dieh!
xxx—xx—3328

ORDER OF DISMISSAL

The Chapter 13 Trustee's objection(s) to confirmation came before the Court and
After hearing and for good cause shown, confirmation is denied, and
IT IS ORDERED THAT THIS CASE IS DISMISSED.

Any unpaid filing fees must be paid by the Debtor(s) to the Clerk of the United States Bankruptcy Court within
fourteen (14) days of the date of the entry of this Order.

The Clerk is directed to serve a copy of this Order on the Debtor(s), the Attorney for the Debtor(s), the Chapter 13

Trustee, all creditors and other parties in interest. The Attorney for the Debtor(s) shall serve a copy of this Order upon
any employer of the Debtor(s) who is subject to an employer deduction order.

Mary Grace Diehl
United States Bankruptcy Judge

Dated: November 17, 2010

Form 155
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J;&m &Lm( U\N\;ﬂqe {ﬂ%\oc{- |,/ | GWINNETT MAGISTRATE

bN\\lG lﬂnﬁ 9 MQP I8 Jedsa] S Pk COURT

3995 ¥ edmen) d 106 Bl ¢sh b NOTICE O
Honla G L 50%&13 AEPEEALF

{Plaintifi(s) Name, Address and Daytime Phone No))

Q\LCQOIML 6(;7{ ! . GASE NO. [OM %0&6

I3, JJ-C, v ngﬁ\lﬂdﬂ (,ffC /é’ INFO&FORMSONTHEINTERNET .

http://www.awinnettcourts.com .

q (\Q_ & t\{ ; [ JLG (:7 //2 -_.% /) ) 73 E-mail: mag@gwunnattcountycom ‘%

=

(Defendant(s) Name, Address and Daylime Phone No.) ) DEC 2000

(Check applicabie sections.) Notice is hereby given that the [ ] Plaintiff(s)y(] Defendant(s), hereby,... -,
appeal(s) a judgment entered in the Magistrate Court of Gwinnett County to the [ T'State Court; | S'Ll'béﬁbm
Court; of Gwinnett County.

[ ] CIVIL CASES
The judgment of the civil case appealed herein was entered on the day of
200 . (This appeal MUST BE filed within thirty (30) days of the foregoing date of Judgrq

s

|t':>f 11 |

5 9- 9Tz

t)

INEIMD

34

.'.-':r
_.t;:-

Wy

o
%

[

[ ¥ DISPOSSESSORY CASES i
{, The judg nt of the dispossessory case appealed herein was entered on the day of r
W , 200 ’// (This appeal MUST BE filed within seven (7) days of the datg’ofju_ugm&t ﬁét
forth above — S
APPEALS BY TENANTS — PAST DUE & FUTURE RENT REQUIRED TO B AID-INTb THE
REGISTRY OF THE COURT(S) IN ORDER TO REMAIN IN POSSESSION OF PREMISES: ~,.:
IWe [ ]have;[ ]have not; paid into the registry of the Magistrate Court the sum(s) found8y the "
Magistrate Court to be due as past due rent, to-wit, the sum of $ . (See section J of
Judgment form:) This sum of past due rent MUST be paid into the registry of the trial court in order for a tenant
who is appealing a dispossessory judgment ta remain in possession of the property. Furthermore, after the
case is appealed, the tenant is required to pay all future rent as it becomes due into the registry of the trial
court, which, on appeal, will then be either the Stats or Superior Court depending on which court the appealing
party selected the appeal to be filed. Failure to abide by these provisions shall cause a writ of possession to be
issued instanter by a court of competent jurisdiction. (See 0.C.G.A. 44-7-56.)
. General Information .
Computing times for appeal: O.C.G.A. 1-3-1(d)(3): The day the judgment was entered shall not be counted, but the
last day shall be counted. If the last day falls on a Saturday, Sunday or public and legal holiday, the appeal shall be
considered timely filed if filed on the next business day.
It is hereby certified that the above Judgment Is not a default judgment for which no appeal ca made.,
Appellate review of a default judgment shall be by certiorari to the Sj(:ourt of Gwinneftt County or th Supercr Court

of Gwinnett County. (See O.C.G.A. 15-10-41.)
This_ly_day of \ba(mjw

1 Pl%htlff(s)[ P]’Defendant(s)
CERTIFICATE OF SERVICE

A copy of this Nohce of Appeal shall be served on all parties, (If: n oppgsing p rty is repr ent gby an attorney,
the service shall be made upon the attorney. | hereby certify that | ha the opposing pi copy of this
appeal by mailing a @& of this document to the}@osing party at t r §;1 yth a 7

This day of ,
“ ] Pi intrff(s) [ ,,}’Defendant(s)

dl

Q:Wagforms\MAG 12-01 Notice of Appeals
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My

FILED IN OFFICE
e or CLERK SUPERIOR COURT
IN mﬁ&m COURT OF GWINNETT COWNETETT COURTY, GA

STATE OF GEORGIA
2010DEC -8 PH 3: 11

ALFREDIA PRUITT, .
Plaintiff, TOM LAWLER, CLERK
vs.

CASE NO. 10M40065
FEDERAL NATIONAL
MORTGAGE ASSOCIATION, CIVIL CASE
GMAC,
FANNIE MAE, .
USAA FEDERAL SERVICING BANK 1074 10972 3
Defendant

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION

A. Motion

COMES NOW ALFREDIA PRUITT, Plaintiff in the above-captioned matter, and respectfully files
this motion against Défendants FEDERAL NATIONAL MORTGAGE ASSOCIATION,
GMAC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK as follows:

JVIRIS TION A
1. Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia.
y3 Defendant, Federal National Mortgage Association is a Georgia corporation, may

be served with process at, ¢/03525 Piedmont Road NE building 6 ste. J00, Atlanta, GA 30305.

3, Defendant GMAC a corporation doing business in Georgia and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346,

4, Defendant Fannie Mae a corporation doing business in Georgia and may be
served with process at 950 E Paces Ferry Rd NE, Atlanta, GA, 30326

5. Defendant USAA Federal Savings Bank a corporation doing business in Georgia
and may be served with process at Terminus 200 Building, 3333 Piedmont Rd, Ste 2050,
Atlanta, GA 30305.

6. Jurisdiction is proper in this Court.
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7. Venuc is proper in this Coust.

C.FACTUA L TIONS

8. Plaintiff owned property located at 2360 Hickory Station Circle, Suellville,
Georgia 30078,

9. The Plaintiff became indebted 1o USAA Federal Savings Bank. Plaintiff failed to
pay the debt and started negotiating the payment with USAA Federal Savings Bank.

10.  Defendant GMAC, Federal National Mortgage Association purchased Plaintiff's
property at a sale in which GMAC was not the beneficiary or holder of the note. Federa)
National Mortgage Association filed a dispossessory proceeding complaint for eviction of
Plaintiff from her property.

11.  On December 1, 2010 the lower court ruled in favor of the Defendants to evict the
plaintiff from her propetty.

12.  Subsequently, the Plaintiff filed a Jawsuit and appeal against the Defendants for
unlawful foreclosure on December 6, 2010,

D. Ca i WEF RECLOSU

13.  Plaintiff’s cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATION, GMAC, FANNIE MAE, USAA FEDERAL SERVICING BANK is because
the Defendants illegally assisted GMAC, Federal National Mortgage Association with the
unlawful foreclosure of the plaintiff’s property.

14.  Plainiff requested information from Defendants to prove that the person signing
all affidavits for forcclosurc had personal knowledge of the information contained in the :
affidavit.

15.  In addition, Plaintiff requested that the Defendants provide evidence of the true
legal holder of the note

16.  Defendants have yet to produce any documents requested.

17.  Plaintiff filed suit against the Defendants seeking to set aside the sale of her
property by GMAC and stop the eviction.
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E. Motion for PRELIMINARY INJUNCTION
18. “A motion for interlocutory injunction or a TRO is an extraordinary motion,
which is time sensitive, unlike other motions, because it seeks to preserve the status quo until a

full hearing can be held to avoid irteparable harm.” Focus Entertainment International, Inc., v.
Partridge Greene, Inc. (253 Ga. App. 121) (558 SE2d 440) (2001).

19.  Plaintiff is seeking an emergency preliminary injunction order to prevent the
defendants from evicting the Plaintiff from the property which is the subject of the land and title
Jawsuit.

20.  Defendant is not the owner of the mortgage and note.

21.  The trustee is not properly authorized to post the sale notice and they did so

illegally and with intention to deceive the borrower and the court causing the borcower

and the court to reasonably rely weaa upon the statements of facts and procedures used by
the lender.

22.  Allowing the salc and cviction will result in Plaintiff being possible a victin of

predatory lending and unlawfuj foreclosure.

23.  Itis probable that the Plaintiff will prevail in this lawsuit.

24.  Also, the Plaintifl’s claim against the Defendants is filed to preserve the status
quo of the parties until the issue of title is resolved.

25.  Inthe event this Court does not grant the Plaintiff’s Motion for preliminary
injunction, she will suffer irreparable harm because the real estate which is the subject of this
lawsuit is waique in character and cannot be replaced with money damages only. Applicant has
no other adequate remedy at'law.

26.  In addition, allowing the Sale and eviction to be completed, would not only expose
Plaintiff to potentially ruinous financial Jiability, but would also be a direct violation of The Due

Process Clause, and numerous Constitutional guarantees concerning property.

F. Request for Preliminary Injunction

27.  Plaintiff asks the court to set her preliminary injunction ordex for a hearing, and
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after hearing the motion, issue a preliminary injunction order against Defendants and stop the
eviction until or efter the lawsuit has been resolved.

Q. Exazer

28.  For these reasons, Plaintiff asks the court to grant the preliminary injunction order

stopping the eviction and enforcement of her rights.
Res ﬁzlﬂe%%

a Pruitt
236 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone

VERIFICATION
I, Plaintiff Alfredia Pruitt, having been duly sworn, under penalty of perjury, deposes and

says that [ am over the age of eighteen (18) and mentally competent to testify in this matter. My
person and my property are in danger of immediate and irreparable injury, and loss, or damage
will result to the applicant before the adverse party or his attorney can be heard in opposition;
and I bereby Certify, that the facts set forth regarding all matters stated in the above paragxaphs
are true and correct, therefore since this is an Emergency Petition further notice should not be
required. I have read the foregoing pleading, the facts stated therein are from firsthand

knowledge and are true and coxrect to the best of my knowledge and belief.

This 8th day of December, ZSIO

Alfr ia Prultt
Subécribed and sworn to boforc mo,
this 8th day of December, 210.

Sea)
‘Notary Public ¥

issi i Q BADWA
My Commission Exp ITES: | \OTARY PUBLIC, GWINNETT coumv GEORGIA
MY COMMISSION EXPIRES OCTOBER 7,2011
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Hewshale
IN THELS@QH@R COURT OF GWINNETT COUNTY

STATE OF GEORGIA
ALFREDIA PRUITT,
Appellant
VS.
CASE NO. 10M40065
FEDERAL NATIONAL N~ .
MORTGAGE ASSOCIATION, - 2 Zse
Appellee > & ::1{5
APPELLANT'S DISPOSSESORY PROCEEDDING APPEAL ~ ° ® =%~
m T ol
o &=
xX w

A.APPEAL

COMES NOW ALFREDIA PRUITT, Appellant in the above-captioned matter, and respectfully
states her appeal against Appellee FEDERAL NATIONAL MORTGAGE ASSOCIATION

as follows:

B.JURISDICTION AND VENUE

1. Appellant, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia.

2. Appellee, Federal National Mortgage Association is a Georgia corporation, may
be served with process at, ¢/03525 Piedmont Road NE building 6 ste. 300, Atlanta, GA 30305.

3. Jurisdiction is proper in this Court.
4. Venue is proper is this Court.
C.FACTUAL ALLEGATIONS

5. Appellant owned property located at 2360 Hickory Station Circle, Snellville,
Georgia 30078.

6. The Appellant became indebted to USAA Federal Savings Bank. Appellant failed
to pay the debt and started negotiating the payment with USAA Federal Savings Bank.

7. Appellee Federal National Mortgage Association/GMAC purchased Appellant’s
property at a sale in which GMAC was not the beneficiary or holder of the note. Federal
National Mortgage Association filed a dispossessory proceeding complaint for eviction of
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Appellant from her property.

8. The lower court ruled in favor of Federal National Mortgage Association/GMAC
on December 1, 2010.

D. Cause of Action Resulting in Appeal (UNLA WFUL FORECLOSURE)

ol Appellant’s appeal is based on a cause of action against FEDERAL NATIONAL
MORTGAGE ASSOCIATION/GMAC because the Appellee’s unlawfully foreclosed on the
Appellant’s property. Appellant seeks to set aside the sale of her property by FEDERAL
NATIONAL MORTGAGE ASSOCIATION/GMAC and stop the eviction.

E. Application for Temporary Restraining Order

10.  Appellant sought a temporary restraining order preventing the Appellee from
evicting the appellant from the property which is the subject of the land and title lawsuit.

11.  Itis probable that the Appellant will prevail in this lawsuit.

12.  Also, the Appellant’s claim against the Appellee is filed to preserve the status quo
of the parties until the issue of title and foreclosure is resolved.

13.  Appellant made all payments to USAA Federal Savings Bank.

14.  Appellant was never required to make any payments to GMAC and never
received any communication or notice from GMAC prior to GMAC foreclosing on the property.

15. GMAC is not the beneficiary of the note and had no right to foreclose on the note

16.  Appellant has requested the original note.

17.  Appellant was under the belief with USAA Federal Savings Bank that USAA
Federal Savings Bank and no other defendant would foreclose on her home as long asshe was
negotiating the payment on her mortgage.

18.  In the event this Court does not grant the Appellant’s Appeal and reverse the
decision of the lower court, she will suffer irreparable harm because the real estate which is the
subject of this appeal/lawsuit is unique in character and cannot be replaced with money damages

only. Applicant has no other adequate remedy at law.
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F. Prayer

19.  For these reasons, Appellant asks the court to grant the temporary restraining
order stopping the eviction and enforcement of her rights.

Respectfully-submitted,
7

U, folf

Au/éjia Pruitt

2360 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone
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GINKET r Cm m; GA
IN THE SUPERIOR COURT OF GWINNETT COUNTYZ0{| JAN 31 AMIo: 13

STATE OF GEORGIA
T
ALFREDIA PRUITT, ) OM Lawen, CLERK
)
Plaintiff, )
) CIVIL ACTION FILE
V. )
) NO. 10-A-10972-3
FEDERAL NATIONAL )
MORTGAGE ASSOCIATION, )
GMAC, )
FANNIE MAE, )
USAA FEDERAL SERVICING )
BANK, - )
)
Defendants. )

FINAL ORDER AND JUDGMENT

On December 1, 2010, the Magjstrate Court of Gwinnett County entered a dispossessory
order in the action styled Federal National Mortgage Association v. Alfredia Pruitt, Case No.
10M40065 (the “December 1, 2010 Order”) following the foreclosure sale of certain real
property located at 2360 Hickory Station Circle, Snellville, Georgia. Plaintiff filed this action on
December 6, 2010, seeking to appeal the December 1, 2010 Order pursuant to 0.C.G.A § 15-10-
41(b)(1). At the same time Plaintiff filed a proposed Complaint and application and for a
temporary restraining order, adding additional Defendants USAA Federal Servicing Bank and
GMAC Mortgage, LLC to the appellate actiot.

After hearing argument from the parties on January 24, 2011 and having read and
considered the entire record, including all submissions with respect to Plaintiff’s appeal of the
December 1, 2010 Order, her motion for a preliminary injunction and temporary restraining
order, and her Complaint, the Court finds that Plaintiff has failed to proffer any evidence or
authority to suggest that the December 1, 2010 Order is in error in any respect, nor has she

presented any law or facts that would support entry of a restraining order or injunction against
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any Defendant. Further, Plaintiff has failed to tender to Defendants past due amounts
undisputedly owed under her mortgage loan, and she has failed to pay $5,100.00 into the registry
of the Court, as required by the December 1, 2010 Order. Accordingly, under established
Georgia law, Plaintiff is not entitled to any equitable injunctive relief against any of the named
defendants. See R.R.R. Limited Partnership v. Recreational Services, Inc., 264 Ga. 494, 497
(1994); Crockett v. Oliver, 218 Ga. 620, 621 (1963). Therefore, it is hercby,

ORDERED (i) that the December 1, 2010 Order is AF FIRMED; (ii) that a Writ of
Possession shall immediately issue to Defendant Federal National Mortgage Association; (iii)
that Plaintiff’s motions for a restraining order and injunctive relief are DENIED, and (iv) that
FINAL JUDGMENT be and is hereby entered in favor of all DEFENDANTS as to all claims

asserted by Plaintiff in this proceeding.

SO ORDERED this ,Qf%FTﬁVL(W , 2011,

;K. %AWSON JACKS @/ -

CHIEF JUDGE
Superior Court Gwinnett County, Georgia
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Submitted by:

Kelly I. Atkinson (
kelly.atkinson@troutmansanders.com
Georgia Bar No. 431204 .
TROUTMAN SANDERS LLP

600 Peachtree Street, N.E., Suite 5200
Atlanta, Georgia 30308-2216

(404) 885-3000 ‘
Counsel for Defendants’
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Copies to:

Kelly L. Atkinson, Esq.

Troutman Sanders LLP

600 Peachtree Street, N.E., Suite 5200
Atlanta, GA 30308-2216

Alfredia Pruitt, pro se ;
2360 Hickory Station Circle
-_ Snellville, GA 30078
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ALFREDIA PRUITT, TOM LAWLER, CLERK
Plaintiff, _ |

Vs.
: CIVIL ACTION FILE NO. Saprsigncs
FEDERAL NATIONAL ~084 - 3
MORTGAG,ﬁAs??g;AHON, 114 10 0

‘GMAC, | B -

FANNIEMAE, SAvnaS .

USAA FEDERAL B

Defendant

PLAINTIFF* !\_L,Q:L‘Qﬂ TO SET ASIDE FORECLOSURE SALE AND

TEMPORARY RESTRAINING ORDER

L.

A.COMPLAINT

COMES NOW ALFREDIA PRUITT, Plaintiff in. the above-captioned matter, and respectfully states
her Complaint against Defendants FEDERAL NATIONAL MORTGAGE ASSOCIATION,
GMAC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK as follows:

B.JURISDICTION AND VENUE
1 Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia. ; )
2. Defendant, Federal National Mortgage Association is a Georgia corporation, may
be served with process at, Troutman Sanders LLP, 5200 Bank of America Plaza, 600 Peachtree
St., NE Suite 5200, Atlanta, GA 30308-2216.

. 3. Defendant GMAC 2 corporation doing business in Georgia and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346,

4. DefendantFannieMaéaeomoraﬁondoingbusinwsinGeorgiaandmaybe
served with process at 950 E Paces Ferry RA NE, Atlanta, GA, 30326

5.  Defendant USAA Ferdéral Savings Bank a corporation doing business in Georgia
and may be served with process at Terminus 200 Building, 3333 Pjedmont Rd, Ste 2050,
Atlanta, GA 30305, \Q ‘3-'1 ‘ -La. V (ﬁ oS5

by Mor}n&aﬂ{t[‘l oniC  LlfSha-ten MO’ E. Voor el

’h Jurisdiction is proper in this Court. ’ %W \Q‘j,[_éﬁii
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7 Venue is proper in the Gwinnett County Superior Court of Georgia. Specifically,
venue is mandatory in this county because the real property complained of is located in this
county.

C.FACTUAL ALLEGATIONS

8. Plaintiff owned property located at 2360 Hickory Station Circle, Snellville,
Georgia 30078.

9. The Plaintiff became indebted to USAA Federal Savings Bank. Plaintiff failed to
pay the debt and started negotiating the payment with USAA Federal Savings Bank.

10.  Defendant GMAC, Federal National Mortgage Association purchased Plaintiff’s
property at a sale in which GMAC was not the beneficiary or holder of the note. Federal
National Mortgage Association filed a dispossessory proceeding complaint for eviction of
Plaintiff from her property.

D._Cause of Action (UNLAWFUL FORECLOSURE)

11.  Plaintiff’s cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATION, GMAC, FANNIE MAE, USAA FEDERAL SERVICING BANK is because
the Defendants illegally assisted GMAC, Federal National Mortgage Association with the
unlawful foreclosure of the plaintiff’s property. Plaintiff seeks to set aside the sale of her
property by GMAC and stop the eviction.

E. Application for Temporary Restraining Order

12.  Applicant is seeking a temporary restraining order preventing the defendants from
evicting the applicant from the property which is the subject of the land and title lawsuit.
13, Itis probable that the Applicant will prevail in this lawsuit.
14.  Also, the Plaintiff’s claim against the Defendants is filed to preserve the status quo of the
parties until the issue of title is resolved.
15.  Applicant made all payments to USAA Federal Savings Bank.
16.  Applicant was never required to make any payments to GMAC and never received any
commuﬁ{ é& or notice from GMAC prior to GMAC foreclosing on the property.

GMAC s not the beneficiary of the note and had no right to foreclose on the note
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18.  Applicant has requested the original note.

19.  Applicant was under the belief with USAA Federal Savings Bank that USAA Federal
Savings Bank and no other defendant would foreclose on her home as long as he was negotiating
the payment on her mortgage.

20.  Inthe event this Court does not grant the Applicants’ Application for a Temporary
Restraining Order, she will suffer irreparable harm because the real estate which is the subject of
this lawsuit is unique in character and cannot be replaced with money damages only. Applicant

has no other adequate remedy at law,

F. Request for Temporary Restraining Order

21.  Plaintiff asks the court to set her application for temporary restraining order for a hearing,
and after hearing the application, issue a temporary restraining order against Defendants.

G. Prayer

22.  For these reasons, Plaintiff asks the court to grant the temporary restraining order
stopping the eviction and enforcement of her rights.

Respectfully submitted,

Mifed. %%
V4
Alfredia Pruitt
2360 Hickory Station Circle

Snellville, Georgia 30078
(770) 668-3915 Phone
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IN THE MAGISTRATE COURT OF GWINNETT COUNTYI/ Sgp ’
STATE OF GEORGIA A 8: 3,

;
MLAwgg, o ERK

ALFREDIA PRUITT,
Plaintiff,

VS.
. CIVIL ACTION FILE NO. 4SS
FEDERAL NATIONAL
'MORTGAGE ASSOCIATION,

GMAC,,&EE%.SJ- o - 174
FA] MAE,

USAA FEDERAL @VM’BANK
Defendant

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION

A. Motion

COMES NOW ALFREDIA PRUITT, Plaintiff in the above-captioned matter, and respectfully files
this motion against Defendants FEDERAL NATIONAL MORTGAGE ASSOCIATION,
GMAC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK as follows:

B DICTION

1. Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia.
2 Defendant, Federal National Mortgage Association is a Georgia corporation, may

be served with process at, Troutman Sanders LLP, 5200 Bank of America Plaza, 600 Peachtree
. St, NE Suite 5200, Atlanta, GA 30308-2216.

3. Defendant GMAC a cpfpémﬁon doing business in Georgia and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346,

4, Defendant Fannie Mae a corporation doing business in Georgia and may be
served with process at 950 E Paces Ferry Rd NE, Atlanta, GA, 30326

5. Defendant USAA Federal Savings Bank a corporation doing business in Georgia
and may be served with process at Termh\jii}&? jlding, 3333 Piedmont Rd, Ste 2050, \({ a
H 1 115 4

éﬂanta,;fﬁg?{i%ﬁal _E\Q-_GLMC, ?'@C!LS [\q{)\l ENbor LMS S}n g’%

\ V\\\n\\\n B'I"I




13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-H

12-12020-mg  Doc 3354-2  Filed 0388 1®htered 04/04/13 15:11:50  Appendix
Exhibits 1-H through 1-O Pg 6 of 152

7. Venue is proper in this Court.

C.FACTUAL ALLEGATIONS

8. Plaintiff owned property located at 2360 Hickory Station Circle, Snellville,
Georgia 30078. '

9. The Plaintiff became indebted to USAA Federal Savings Bank. Plaintiff failed to
pay the debt and started nﬁgﬁg the payment with USAA Federal Savings Bank.

10.  Defendant GMAC, Federal National Mortgage Association purchased Plaintiff’s
property at a sale in which GMAC was not the beneficiary or holder of the note. Federal
National Mortgage Association filed a dispossessory proceeding complaint for eviction of
Plaintiff from her property.

11. On December 1, 2010 the lower court ruled in favor of the Defendants to evict the
plaintiff from her property.

12.  Subsequently, the Plaintiff filed a lawsuit and appeal against the Defendants for
unlawful foreclosure on December 6, 2010.

D. Cause of Action (UNLAWFUL FORECLOSURE)

13. W s cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATIONGMAC, FANNIE MAE, USAA FEDERAL SERVICING BANK is because
the Defendants illegally assisted GMAC, Federal National Mortgage Association with the
unlawful foreclosure of the plaintiff’s property.

14.  Plaintiff requested information from Defendants to prove that the person signing
all affidavits for foreclosure had personal knowledge of the information contained in the
affidavit.

15. In addition, Plaintiff requested that the Defendants provide evidence of the true
legal holder of the note

16.  Defendants have yet to produce any documents requested.

17. . Plaiptiff filed suit against the Defendants seeking to set aside the sale of her
property by| GMAC\and stop the eviction.

MRS
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E. Motion for PRELIMINARY INJUNCTION

18.  “A motion for interlocutory injunction or a TRO is an extraordinary motion,
which is time sensitive, unlike other motions, because it seeks to preserve the status quo until a
full hearing can be held to avoid irreparable harm.” Focus Entertainment International, Inc., v.
Partridge Greene, Inc. (253 Ga. App. 121) (558 SE2d 440) (2001).

19.  Plaintiff is seeking an emergency preliminary injunction order to prevent the
defendants from evicting the Plaintiff from the property which is the subject of the land and title
lawsuit.

20.  Defendant is not the owner of the mortgage and note.

2]1.  The trustee is not properly authorized to post the sale notice and they did so

illegally and with intention to deceive the borrower and the court causing the borrower

and the court to reasonably rely upon upon the statements of facts and procedures used by
the lender.

22.  Allowing the sale and eviction will result in Plaintiff being possible a victim of

predatory lending and unlawful foreclosure.

23.  Itis probable that the Plaintiff will prevail in this lawsuit.

24, Also, the Plaintiff’s claim against the Defendants is filed to preserve the status
quo of the parties until the issue of title is resolved.

25.  Inthe event this Court does not grant the Plaintiff’s Motion for preliminary
injunction, she will suffer irreparable harm because the real estate which is the subject of this
lawsuit is unique in character and cannot be replaced with money damages only. Applicant has
no other adequate remedy at law.

26.  In addition, allowing the Sale and eviction to be completed, would not only expose
Plaintiff to potentially ruinous financial liability, but would also be a direct violation of The Due

Process Clause, and numerous Constitutional guarantees concerning property.

F. Request for Preliminary Injunction
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27.  Plaintiff asks the court to set her preliminary injunction order for a hearing, and
after hearing the motion, issue a preliminary injunction order against Defendants and stop the
eviction until or after the lawsuit has been resolved.

G. Prayer

28.  For these reasons, Plaintiff asks the court to grant the preliminary injunction order
stopping the eviction and enforcement of her rights.

W yysubmit

Alffedia Pruitt

2360 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone

VERIFICATION

I, Plaintiff Alfredia Pruitt, having been duly sworn, under penalty of perjury, deposes and
says that I am over the age of eighteen (18) and mentally competent to testify in this matter. My
person and my property are in danger of immediate and irreparable injury, and loss, or damage
will result to the applicant before the adverse party or his attorney can be heard in opposition;
and I hereby Certify, that the facts set forth regarding all matters stated in the above paragraphs
are true and correct, therefore since this is an Emergency Petition further notice should not be
required. I have read the foregoing pleading, the facts stated therein are from firsthand
knowledge and are true and correct to the best of my knowledge and belief.

%@ of Dwow

Alfyfdia Pruitt

Subscribed and sworyto b ore me,
this /) day of u 401/
Seal

Ndlary Public
Commission Expires:

WOTARY PUBLIC, GWINNETT
COUNTY, GEORGIA
WY COLMISSION EXPRES APRI, 12, 2015
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" Tthe Grantee of the deed is MERS acting solely as nominee for the 1en(ier and the lender’s
g%iccessors and assigns, and who have been sent notices of foreclosure on behalf of
MERS who auctioned the property that secured the debt at a foreclosure auction. The
Plaintiff shows herein that MERS’ foreclosure on Plamtlﬂ’ s property was not valid and
was wrongful, as are those foreclosures by MERS on the property in the State of Georgia
of all similarly situated persons to the Plaintiff wherein MERS sent the notice of
foreclosure to the debtor and wherein MERS purports to have exercised the power of sale
and auctioned the property. MERS does not have the authorized power to send a valid
hoﬁc;é_ of foreclosure within the State of Georgia for those deeds where it is “solely a
nom‘inee” and does not have the authority or power under Georgia law to foreclose on a
property or engage in an auction of sale on such property where is is “solely a nominee”
on such deeds.

As a result of such uniform, wrongful conduct by MERS, the Court must, infer
alia: 1) invalidate the foreclosure sale, 2) order as void the Foreclosure Deed (or Deed
Under Power); and)%r 3) restore equitable or legal title, if possible, as it existed just prior
to the foreclosure sale and award compensation for any damages suffered as a result of
MERS’ actions. Alternatively, the Court should impose a constructive trust over the
proceeds from, or the value of the property as determined by, any such foreclosure
auction.

PARTIES
224
The Plaintiff is Dustin Rollins. He is the rightful owner of property located on

Memorial Drive in Aﬂanta, Georgia that was pledged, pursuant to the terms of a Security
D
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Deed which is attached hereto as Exhibit pand incorporated herein by this specific
reference, as security for the repayment of a residential mortgage loan, which is
evidenced by a copy of the promissory note Plaintiff executed and which is attached
hereto as Exhibit A and incorporated herein by this specific reference. Plaintiff is a
resident and citizen of the State of Georgia.

3.

Defendant Mortgage Electronic Recording Systems, Inc. is a foreign corporation
that does business in the State of Georgia. Mortgage Electronic Recording Systems, Inc.
is not registered with the Georgia Secretary of State. Mortgage Electronic Recording
Systems, Inc. is nevertheless subject to jurisdiction by the Courts of the State of Georgia.

4.

Defendant MERSCORRP is a foreign corporation thatdoes business in the State of
Georgia. MERSCORP not registered with the Georgia Secretary of State. MERSCORP
is nevertheless subject to jurisdiction by the Courts of the State of Georgia. MERSCORP
claims to be the sole shareholder in Mortgage Electronic Recording Systems, Inc.

5.

MERS is a national electronic registration and tracking system that supposedly

tracks the beneficial ownership interests and servicing rights in mortgage loans.
6.

MERS is the party that foreclosed on via a non-judicial foreclosure process, and

sold at a non-judicial public auction, the Plaintiff’s home and property. At times MERS

has claimed to own (or hold) the Plaintiff’s mortgage loan debt and at times MERS
-3-
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purported to be a mere nominee for the lender or the successors or assigns of the lender,
whom MERS claimed was the owner (or holder) of the Plaintiff’s mortgage loan debt.

JURISDICTION AND VENUE

7.
Jurisdiction and venue are proper in this Court pursuant to the Georgia
Constitution and as the Plaintiff’s property is located in Fulton County.

FACTUAL ALLEGATIONS

8.

At base, this lawsuit revolves around the actions taken by MERS when it
foreclosed on the Plaintiff’s above referenced property and the property of the putative
plaintiffs. As a matter of routine policy and practice, MERS: a) purposely misrepresents
its status in the foreclosure process; b) purposely misrepresents the true holder of the
promissory note’s status in the foreclosure process; c) knowingly records fraudulent real
estate documents and official records; and d) willfully has wrongfully foreclosed on the
Plgintiff’ s property and the property of the putative plaintiffs. MERS” actions that are
discussed herein were intentional or taken without regard to the consequences and have
caused severe damages to the Plaintiff and putative plaintiffs. Furthermore, MERS’
actions constitute bad faith and stubborn litigiousness and were such that MERS is liable
for the attorney’s fees associated with bringing this action.

9.
As discussed below, MERS had no right to foreclose on the Plaintiff"

property as a matter of contract and as a matter of Georgia Law.

-4-
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10.
MERS has acted pursuant to a uniform policy, practice, custom or scheme against
Plaintiff and-the-putative-elass.
11.
MERS’ website says this:
MERS is an innovative process that simplifies the way mortgage ownership and
servicing rights are originated, sold and tracked. Created by the real estate finance

industry, MERS eliminates the need to prepare and record assignments when
trading residential and commercial mortgage loans.

12.

William Hultman, Secretary of MERS, has testified in another case that loans are
registered to a “MERS Member” who has entered into the MERS Membership
Agreement.

13.

MERS Members enter into a contract with MERSCORP, the parent company to
Defendant MERS to electronically register and track beneficial ownership interests and
servicing rights in MERS-registered mortgage loans.

14.

MERS Members agree to appoint MERS, which is wholly owned by
MERSCORP, to act as their “nominee” and to name MERS as the leinholder of record in
a “nominee” capacity on all recorded security instruments relating to the loans registered
on the MERS System.

15.
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When a promissory note is sold by the original lender to others, the various sales

of the notes supposedly are tracked on the MERS System.
16.

MERS claims that once MERS becomes the beneficiary of record as “nominee”
regarding deeds of trust and becomes grantee of record as “nominee” with respect to
security deeds, it remains the beneficiary/grantee when the beneficial ownership interests
in the promissory note or servicing rights are transferred by one MERS Member to
another and MERS tracks the transfers electronically on the MERS System. In other
words, with “nominee” status only, MERS nonetheless claims to be something else
entirely at the same time -~ a “beneficiary” or “grantee” of a note or the servicing rights
on that note, even though (1) it never held and does not hold an ownership interest in
either the note or servicing rights at the time of the original loan transaction and even
after such note or servicing rights were subsequently sold (and potentially re-sold) in the
market, whether as a mortgage backed security or otherwise, and (2) it cannot be a trustee
under Georgia law.

17.

MERS claims that so long as the subsequent sale of the note or servicing rights
involves a member of MERS, MERS remains the “beneficiary” of record on the deed of
trust or the “grantee” on the security deed and continues to act as a “nominee” for the

new beneficial owner.
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18.
Plaintiff obtained a fldcntlal rtgagc loan to iurchasc a house and property

ng»quqm Snllville Coenn

located o . all or part of jvhich was to be used as a
dwelling place by the Plaintiff at the time the promissory note and security deed (attached
hereto as Exhibits A&B respectively) were entered into.

19.

At the closing on the loan, Plaintiff executed a promissory note which evidenced
the debt incurred by the Plaintiff and asec Med which purported to pledge the
Plaintiff’s’ property located on ;. - as security for the debt in the event that
the Plaintiff defaulted on the repayment of the debt.

20.

The promissory note executed by the Plaintiff was executed in favor of the Lender
who was identified as the note holder. (Plaintiff’s promissory note attached hereto as
Exhibif ). MERS was not identified as the Lender or an owner of the promissory note.

AN

The Security Deed executed by the Plaintiff as Grantor purportedly named MERS,
acting solely as a “nominee” for the Lender, as Grantee. (Plaintiff’s Security Deed
attached hereto as Exhibit™ .

22
Pursuant to the Security Deed, the Plaintiff authorized the Lender to act as

Attorney in Fact for purposes of the exercise of the Power of Sale provisions of the

Security Deed.
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23.

MERS is named as the Grantee, acting solely as “nominee” for the Lender, in
hundreds or thousands for security deeds in the State or Georgia with respect to
residential mortgage loans issued by MERS Members. All of these Security Deeds are
identical or substantially similar as to their language and terms regarding MERS’ powers
and duties. MERS is the “nominee” for its members only.

24.24.

If a note has been transferred to a non-member, then MERS cannot act as the
nominee. One cannot assume that just because MERS was named as the initial nominee
in the deed of trust that it still retains that relationship with the actual holder of the note.

25.

MERS holds the security in a nominee capacity but without rights to the debt.
MERS has no rights to the underlying debt repayment secured by the mortgage; MERS
does not even act as the servicing agent to receive the payments and remit them to the
lender. MERS’ rights under the deed are pursuant to a nominee capacity. In its ordinary
meaning, a nominee represents the principal in only a "nominal capacity” and does not
receive any property or ownership rights of the person represented. See, e.g., Cisco v.
Van Lew, 60 Cal. App. 2d 575, 583-84, 141 P.2d 433 (1943); see also Applebaum v.
Avaya, Inc., 812 A.2d 880, 889 (Del. 2002) (referring to nominees "as agents of the

beneficial owners™).
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26.
The deed says that MERS acts "solely as nominee for Lender." There is no express
grant of any right to MERS to transfer or sell the mortgage or even to assign its duties as

nominee. Nor does MERS obtain any right to the borrower's payments or even a role in

receiving payments. (National L.andmark Bank v. Kesler No. 98,489 IN THE COURT

OF APPEALS OF THE STATE OF KANSAS (Sept. 2008)).
27.

MERS may not act on its own, independent of the direction of the specific Lender
who holds the repayment interest in the security instrument at the time MERS purports to
act. “An agent is authorized to do, and to do only, what is reasonable for him to infer that
the principal desires him to do in light of the principal’s manifestation and the facts as
he knows or should know them at the time he acts. (Hot Stuff, Inc. v. Kinko’s Graphic
Corp., 50 Ark. App. 56, 59, 901 S.W. 2d 854, 856 (1995) citing Restatement (Second) of
Agency § 33 (1958)) and (Mortgage Electronic Registration System, Inc. v. Southwest
Homes of Arkansas, NO. 08-1299 (Sup. St. Ark 2009)).

28.

The Plaintiff’s Deed to Secure Debt (or “Security Deed”) at issue in this case is a
standard Georgia MERS Security Deed as it is a form Deed used as an instrument to
secure real property to ensure the repayment of hundreds of thousands of loans in
Georgia, including those of the putative plaintiffs. (Security Deed attached hereto as

Exhibif® ),
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29,
MERS standing alone is not the Grantee of the Security Deed signed by Plaintiff
pa ' - h . 3

e

- e - er, MERS acting solely as
nominee for the lender and the lender’s successors and assigns named as the Grantee of
the Security Deed. MERS itself has no interest in, or authority to act under, the security
deed. Pursuant to the Security Deed, the borrower “appoints Lender the agent and
attorney-in-fact for the Borrower to exercise the power of sale.” (Security Deed attached
hereto Exhibit%” @ p- 13). The security deed further provides that “MERS is a
separate corporation that is acting solely as a nominee for lender and lender’s successors
and assigns.” (Security Deed attached hereto as Exhibit “B” @ p. 1).

30.

The Security Deed does state that the Plaintiff “grants and conveys to MERS
(solely as nominee for lender and lenders successors and assigns). . . with power of sale
-..” (Security Deed'@ p. 3). But the grant of power of sale is extremely limited. It can
only be exercised in a nominee capacity and, even then, can only be exercised by MERS
as nominee if necessary to comply with law or custom. The Security Deed provides:
“MERS holds only legal title to the interest granted by borrower in this security
instrument, but, if necessary to comply with law and custom, MERS (as nominee for
lender and lender’s successors and assigns) has a right to exercise any or all of those
interests, including, but not limited to, the right to foreclose and sell the property; and to
take any action required of lender including, but not limited to, releasing and canceling

the security instrument.” (Security Deed attached hereto as Exhibit*B’ @ p. 3)
-10-
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(emphasis added). (As will be seen below, rather than complying with “law and custom,”
Georgia law actually prevents MERS from foreclosing on property because it is not the
note owner or note holder, and Georgia law prevents MERS from acting in a fiduciary
capacity relating to the loan.)

31.

Further, the Security Deed provides that if Lender invokes the power of sale:

Lender shall give a copy of a notice of sale by public advertisement for the time

and in the manner prescribed by applicable law. Lender, without further demand

on borrower, shall sale the property at public auction to the highest bidder at the
time and place and under the terms designated in the notice of sale in one or more
partials and in any order lender determines. Lender or his designee may purchase
the property at any sale. Lender shall convey to the purchaser, indefensible title to
the property and borrower hereby appoints lender borrower’s agent and attorney-
in-fact to make such conveyance.”

(Security Deed attached hereto as Exhibit ‘Q’)@ p. 10).

32,

The Plaintiff and-putativeplaintiffs’ Security Deeds do not purport to give MERS
any greater rights than normally given a nominee. The Security Deed says that MERS
acts "solely as nominee for Lender." There is no express grant of any right to MERS to
transfer or sell the mortgage or even to assign its duties as nominee. Nor does MERS
obtain any right to the borrower's payments or even a role in receiving payments made
toward the repayment of the loan. (Security Deed attached as Exhibit B).

33.

MERS was not the owner and/or holder in due course of the Plaintiff and putative

plaintiffs’ Promissory Notes at the time of the foreclosure, or at any time, because MERS

-11-
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“MERS is a private corporation that administers the MERS system, a national electronic
registry that tracks the transfer of ownership interests and servicing rights in support of
mortgage loan.” citing Mortgage Elec. Reg .Sys, Inc. v. Nebraska Department of
Banking, 270 Neb. 529, 704 N.W. 2d 784 (2005).

36.

MERS argued in another forum that it is not authorized to engage in the practices
that would make it a party to either the enforcement of mortgages or the transfer of
mortgages. In Mortgage Elec. Reg .Sys, Inc. v. Nebraska Department of Banking, 270
Neb. 529, 704 N.W. 2d 784 (2005), MERS challenged an administrative finding that it
was a mortgage banker subject to license and registration requirements. The Nebraska
Supreme Court found in favor of MERS, noting, “MERS has no independent right to
collect on any debt because MERS itself has not extended any credit, and none of the
mortgage debtors owe MERS any money.” 270 Neb. at 535.

35.

The Court in Nebraska further noted the following representation made by MERS:

MERS argues that it does not acquire mortgage loans and is therefore not a

mortgage banker under § 45-702(6) because it only holds legal title to members'

mortgages in a nominee capacity and is contractually prohibited from exercising
any rights with respect to the mortgages (i.e., foreclosure) without the
authorization of the members. Further, MERS argues that it does not own the
promissory notes secured by the mortgages and has no right to payments made on
the notes. MERS explains that it merely “immobilizes the mortgage lien while
transfers of the promissory notes and servicing rights continue to occur.”

704 N.W. 2d 784, 787 (citing brief for MERS) (emphasis added). According to the Court,

counsel for MERS further explained:
-13-
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[T]hat MERS does not take applications, underwrite loans, make decisions on
whether to extend credit, collect mortgage payments, hold escrows for taxes and
insurance, or provide any loan servicing functions whatsoever. MERS merely
tracks the ownership of the lien and is paid for its services through membership
fees charged to its members.

Id. (emphasis added). In finding that MERS was not a “mortgage banker,” the Court
stated:

In other words, through its services to its members as characterized by the district
court, MERS does not acquire “any loan or extension of credit secured by a lien on
real property.” MERS does not itself extend credit or acquire rights to receive
payments on mortgage loans. Rather, the lenders retain the promissory notes and
servicing rights to the mortgage, while MERS acquires legal title to the mortgage
for recordation purposes.

MERS serves as legal title holder in a nominee capacity, permitting lenders to sell
their interests in the notes and servicing rights to investors without recording each
transaction. But, simply stated, MERS has no independent right to collect on any
debt because MERS itself has not extended credit, and none of the mortgage
debtors owe MERS any money.

Id. at 788. (emphasis added).

MERS’ FORECLOSURES ARE INVALID IN GEORGIA BECAUSE MERS IS
NOT A SECURDED CREDITOR AND THE NOTICE OF FORECLOSRE MERS’
ATTORNEYS SENT TO PLAINTIFFS AQ¥DCE: FHEEEL
NOT QUALIFY AS OCGA 44-14 162 2 NOTICE

37.
Under Georgia law, no sale of real estate under powers contained in security deeds
are valid unless the sale is advertised and conducted at the time and place and in the usual
manner of the sheriff’s sales in the county in which such real estate or a part thereof is

located and unless notice of the sale is given as required by Code Section 44-14-162.2.

-14-
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38.
0.C.G.A. § 44-14-162.2 provides that notice of the initiation of proceedings to
exercise a power of sale in a security deed is to be given to the debtor by the secured
creditor no later than 30 days before the date of the proposed foreclosure.
39.
Pursuant to O.C.G.A. Sections 44-14-162' and 44-14-162.2? the Secured Creditor

was required, in order for any non-judicial sale of the Plaintiff% property and the

! § 44-14-162. Sales Made On Foreclosure Under Power Of Sale — Manner Of Advertisement And Conduct
Necessary For Validity.

(a) No sale of real estate under powers contrined in mortgages, deeds, or other lien contracts shall be valid unless
the sale shall be advertised and conducted at the time and place and in the usual manner of the sherifPs sales in the
county in which such real estate or a part thereof is located and unless notice of the sale shall have been given as
required by Code Section 44-14-162.2. If the advertisement contains the street address, city, and ZIP Code of the
property, such information shall be clearly set out in bold type. In addition to any other matter required to be
included in the advertisement of the sale, if the property encumbered by the mortgage, security deed, or lien contract
has been transferred or conveyed by the original debtor to a new owner and an assumption by the new owner of the
debt secured by said mortgage, security deed, or lien contract has been approved in writing by the secured creditor,
then the advertisement should also include a recital of the fact of such transfer or conveyance and the name of the
new owner, as long as information regarding any such assumption is readily discernable by the foreclosing creditor.
Failure to include such a recital in the advertisement, however, shall not invalidate an otherwise valid foreclosure
sale.

(b) The security instrument or assignment thereof vesting the secured creditor with title to the security instrument
shall be filed prior to the time of sale in the office of the clerk of the superior court of the county in which the real
property is located.

History. Amended by 2008 Ga. Laws 576, § 1, eff. 5/13/2008. (emphasis added).

? § 44-14-162.2. Sales Made On Foreclosure Under Power Of Sale - Mailing Of Notice To Debtor -- Procedure For
Mailing Notice.

(a) Notice of the initiation of proceedings to exercise a power of sale in a mortgage, security deed, or other lien
contract shall be given to the debtor by the secured creditor no later than 30 days before the date of the proposed
foreclosure. Such notice shall be in writing, shall include the name, address, and telephone number of the indjvidual
or entity who shall have full authority to negotiate, amend, and modify all terms of the mortgage with the debtor,
and shall be sent by registered or certified mail or statutory overnight delivery, retumn receipt requested, to the
property address or to such other address as the debtor may designate by written notice to the secured creditor. The
notice required by this Code section shall be deemed given on the official postmark day or day on which it is
received for delivery by a commercial delivery firm. Nothing in this subsection shall be construed to require a
secured creditor to negotiate, amend, or modify the terms of a mortgage instrument.

(b) The notice required by subsection (a) of this Code section shall be given by mailing or delivering to the debtor a
copy of the notice of sale to be submitted to the publisher.

History. Amended by 2008 Ga. Laws 576, § 2, eff. 5/13/2008. (emphasis added).

-15-
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property of the putative plaintiffs to be valid, to send notification at least 30 days prior to
any intended foreclosure on the property.
40.

Georgia law, at 0.C.G.A. § 23-2-114 entitled Powers of sale -- To be construed

strictly; manner of sale; who may exercise, provides that “Powers of sale in deeds of

trust, mortgages, and other instruments shall be strictly construed and shall be fairly

exercised.”

41.

With respect to the named Plaintiff, and the-putetive-plaintiffs, 30 days or more

before the Foreclosure sale of the Plaintiff’s property and-the preperty-eftheputative
plaintiffs; MERS sent a knowingly false and defective notice of foreclosure letter that did

not comply with O.C.G.A. 44-14-162.2 and which included knowingly false information
that was intended to mislead the Plaintiff and putative plaintiffs into believing that the
statutory notice requirements were being complied with and into believing that MERS
had authority to foreclose on the Plaintiff’s property. The notices sent to the Plaintiff asd
the-putative-platntiffs failed to meet the requirements of O.C.G.A. 44-14-162.2 in that it

was not sent “by the secured creditor.”

42.
MERS was not a Secured Creditor in that it neither held the security for the
property and it was not a creditor as it was not the holder of the promissory notes and was

not the party to whom the Plaintiff and putative plaintiffs owed money for the repayment

-16-



13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-H
Pg 23 of 109
12-12020-mg Doc 3354-2 Filed 04/04/13 Entered 04/04/13 15:11:50  Appendix
Exhibits 1-H through 1-O Pg 23 of 152

of their respective debts. It also could not be the secured creditor, as it is prohibited
under Georgia law from acting as a fiduciary in regard to the note.
43,
The foreclosure/non-judicial sales of the Plaintiff> . .« - = <> =

property all took place without the issuance of a foreclosure notice that complied with the
foreclosure statute. According to O.C.G.A. 44-14-162 the foreclosure sales of the
Plaintiff’s property . " property are not valid by operation of law
and this Court must issue an order that declares that all Deeds under Power (ie.
foreclosure deeds) that were prepared as a result of the invalid non-judicial sales of the
Plaintiff’s property and the property of the putative plaintiffs and that were recorded on
the land records of the Georgia counties wherein the land lies are VOID. Doing so would
restore title as it existed just prior to the invalid foreclosure sale.

EVEN IF MERS COULD GET AROUND THE PROBLEM THAT THERE WAS
NO PROPER OCGA 44-14-162.2 NOTICE, MERS STILL HAD NO AUTHORITY

TO FORECLOSE BECAUSE THE SECURITY DEEDS NAMING MERS THE
GRANTEE ACTUALLY CONVEYED NOTHING TG MERS AND ARE VOID

44,
MERS lacked power of sale authority to act as Attorney in Fact for the Plaintiff
. and could not legally proceed with a non-judicial sale of the
Plaintiff’s property or the property -
45.
MERS lacks the capacity to act as a Trust or Corporate Fiduciary in the State of

Georgia, thereby rendering void the security deeds of the Plaintiff,

-17-
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that named MERS, acting solely as “nominee” for the Lender and the
Lender’s successors and assigns.
46.
The term “nominee” in not defined in the security deed.
47.
Georgia law does not recognize the term “nominee” in a real estate transaction

wherein the grantee holds legal title for the benefit of another.

-18-
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48.

Black’s Law Dictionary defines “nominee” as “{a] person designated to act in
place of another, usually in a very limited way” and as “[a] party who holds bare legal
title for the benefit of 6thers or who receives and distributes funds for the benefit of
others.” Black’s Law Dictionary 1076 (8® ed. 2004).

49.

A “beneficiary” is defined as “one designated to benefit from an appointment,
disposition, or assignment. . . or to receive something as a result of a legal arrangement
or instrument.” BLACK’S LAW DICTIONARY 165 (8" ed. 2004).

50.

But it is obvious from the MERS’ “Terms and Conditions” that MERS is not a
beneficiary as it has no rights whatsoever to any payments, to any servicing rights, or to
any of the properties secured by the loans.

51.

With respect to a corporation, such as MERS, acting as a fiduciary,0.C.G.A § 7-1-

242 declares:

1. No corporation, partnership, or other business association may lawfully
act as a fiduciary in this state except:

(1) A financial institution authorized to act in such capacity pursuant
to the provisions of Georgia law;

(2) A trust company;

(3) A national bank or a state bank lawfully doing a banking
business in this state and authorized to act as a fiduciary under
the laws of the United States or another state;

-19-
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(4) A savings bank or savings and loan association lawfully doing a
banking business in this state and authorized to act as a fiduciary
under the laws of the United States or another state;

(5) Attorneys at law licensed to practice in this state, whether
incorporated as a professional corporation or otherwise;

(6) An investment adviser registered pursuant to the provisions of 15
U.S.C. Section 80b-3 or Chapter 5 of Title 10, provided this
exception shall not authorize an investment adviser to act in any
fiduciary capacity subject to the provisions of Title 53, relating to
wills, trusts, and the administration of estates; or

(7) A securities broker or dealer registered pursuant to the provisions
of 15 U.S.C. Section 780 or Chapter 5 of Title 10 acting in such
fiduciary capacity incidental to and as a consequence of its
broker or dealer activities.

2. Acting as a fiduciary for purposes of this Code section includes but is
not limited to:

(1) Accepting or executing trusts or otherwise acting as a trustee;

(2) Administering real or tangible personal property located in
Georgia or elsewhere. For the purposes of this paragraph,
"administer” means to possess, purchase, sell, lease, insure,
safekeep, manage, or otherwise oversee; and (emphasis
supplied)

3) Acting pursuant to a court order as personal representative,
executor, or administrator of the estate of a deceased person
or as guardian or conservator for a minor or incapacitated
person.

(c) Nothing in this chapter shall be construed to repeal or to change Part
2 of Article 16 of Chapter 12 of Title 53, dealing with foreign trustees,
or Part 3 of Article 16 of Chapter 12 of Title 53, dealing with certain
foreign corporations acting as fiduciaries, or any other statutes or rules
of law on such subjects.

52.
The penalty for a corporation, such as MERS, unlawfully acting as a fiduciary is
found in O.C.G.A § 7-1-845:

Miscellaneous felonies; when punished as misdemeanors

-20-
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(a)  Any person or corporation, including any financial institution or its
directors, officers, agents, or employees, who shall perform the
following acts or deeds shall be guilty of a felony:

(3) Willfully engages in the business of:

(B) A trust company in violation of Code Section 7-1-242... (emphasis
supplied)

53.
MERS is clearly acting as a Trust Company as its role with respect to the Deed to
Secure Debt is to hold legal title to property for the benefit of another. The Supreme

Court of Georgia has ruled:

"No formal words are necessary to create a trust estate. Whenever a
manifest intention that another person shall have the benefit of the property
is exhibited, the grantee shall be declared a trustee." (emphasis supplied).

Carmichael Tile Co. v. Yaarab Temple Bldg. Co., 182 Ga. 348 (Ga. 1936) (emphasis
added).
54.
OCGA Sec. 53-12-24(a), states that a corporation that wishes to act as trustee
“must have the power to act as a trustee in Georgia.”
55.
OCGA Sec. 7-1-242 provides that only certain corporations or business entities
may act as a fiduciary in Georgia. These are basically banks, trust companies, and other

financial institutions.

21-
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56.

Unless a corporation receives approval to act as a bank or trust company, as set
forth in OCGA Sec. 7-1-392 et. seq., it cannot lawfully act as a corporate fiduciary in the
State of Georgia.

57.

MERS has never sought, nor has it been granted authority by the Georgia
Department of Banking and Finance to act as a trustee or to operate as a Trust Company.
It is therefore unlawful for MERS, solely as “nominee” for the lender and the lender’s
successors and assigns, to be the Grantee of a Security Deed wherein it is tasked with
holding legal title to the property for the benefit of another.

58.

i#85° security deed (“trust instrument™)’

clearly meets all the elements of an “express trust” * in Georgia.
59.

B, as “settlor”, ) conveyed legal title to the

“trust property” 8 to MERS as “trustee”  for the lender and its successors and assigns ,

the true trust “beneficiaries”.®

> 0.C.G.A. § 53-12-2 (9) "Trust instrument” means the document or documents that manifest the elements and other
details of a trust.

*0.C.G.A. § 53-12-2 (2) "Express trust" means a trust in which the settlor's intention to create the trust is expressly
stated, and which meets the requirements of Code Section 53-12-20.

’0.C.G.A. § 53-12-2 (7) "Settlor" means the person who creates the trust. The terms "grantor” and "trustor" mean
the same as "settlor."

5 0.C.G.A. § 53-12-2 (10) "Trust property" means property placed in trust by the settlor or property otherwise
transferred to or acquired or retained by the trustee for the trust. The tenms "trust corpus” and "trust res" mean the
same as "trust property.”

'0.C.G.A. § 53-12-2 (11) "Trustee" means the person holding legal title to the property in trust.
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60.

Further evidence MERS is acting as a corporate fiduciary can be found in the
Exhibit “D” which is attached hereto and is incorporated herein by this specific reference.
The Attorney General, Mr. Bowers, Esq., states at § 4 “An examination of the specific
persons or entities identified as fiduciaries in 0.C.G.A. § 7-1-4(20) reveals that such

persons or entities are similar in nature to one another in that the role of each one

involves taking possession of or title to the assets of another or exercising control over
such assets for the purpose of managing those assets on behalf of the other person.” This
is exactly what the Deeds to Secure Debt at issue in this Complaint attempt to require
MERS to do - take bare legal title to the property for recordation purposes. As stated,
however, MERS lacks the capacity to act as a Trustee, operate as a Trust Company or be
a corporate fiduciary.

61.

Thus MERS is acting unlawfully as a corporate fiduciary in the State of Georgia
and the term “nominee” is merely an artifice employed to obfuscate the true relationship
between the Plaintiff, MERS and the trust beneficiaries.

62.
The security deeds at issue herein violate Georgia public policy because MERS is

not a trust company or bank, thus is operating unlawfully as a corporate fiduciary by

*0.C.G.A. § 53-12-2 (1) "Beneficiary" means a person for whose benefit property is held in trust, regardless of the
nature of the interest. A beneficiary must be definitely ascertainable at the time of the creation of the trust or
definitely ascertainable within the period of the rule against perpetuities.
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obtaining legal title to real property in the State of Georgia as a trust or trustee for the
benefit of MERS members and non members.
63.

MERS has no authority to hold legal title to real property and promissory notes in
the State of Georgia as a trust or trustee,

64.

MERS has no authority to sell real property and/or promissory notes as a trust or
trustee for any entity.

65.

MERS is acting as a trust or trustee without appropriate approval from the Georgia
Department of Banking and Finance.

66.

MERS cannot register to act as a trust or trustee in the State of Georgia because it
does not now meet the registration requirements to be registered by the Georgia
Department of Banking and Finance.

67.

In addition to being void because MERS cannot lawfully be a Grantee of a
Security Deed acting solely as a nominee for a lender because MERS would be acting as
a corporate fiduciary in Georgia when it lacks the capacity to act as a corporate fiduciary,
the Security Deeds of the Plaintiff and the putative plaintiffs naming MERS, acting solely
as nominee, and thereby conveying legal title to the property to MERS, acting solely as

nominee, as opposed to conveying legal title to the Lender, also causes a problem with
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the ability to foreclose on the property in the event of a default in repayment of the loan.
The ability to foreclose on the property at issue is affected because the security deed has
been separated or split from the note. Loans originated with MERS as the original
Grantee purport to separate the borrower’s promissory note, which is made payable to the
originating lender, from the security deed, which contains borrower’s conveyance of
legal title to MERS as nominee.

68.

With the creation of MERS, the mortgage industry has created a system whereby
the deeds or mortgages are required to be separated or split from the notes. The Mortgage
Industry decided to commit to the MERS system despite the U.S. Supreme Court’s
holding that “the note and the mortgage are inseparable.” Carpenter v. Longan, 83 U.S.

271, 274 (1872). See also Nagle v. Macy 9 Cal. 426, 1858 WL 818 (Cal. 1858) (“The

debt and the mortgage are inseparable.”) Indeed, it went on to state that a “mortgage can
have no separate existence” from a promissory note. Carpenter, 83 U.S. at 274. As such,
the MERS security agreement that purports to grant a deed independent of the promissory
note attempts to convey something that cannot exist by law.
69.

Many courts have held that a document attempting to convey an interest in realty
fails to convey that interest when an eligible grantee is not named. Disque v. Wright, 49
Iowa 538, 1878 WL 623 (Iowa 1878) (“It has been frequently held that slight omissions
in the acknowledgment of a deed destroy the effect of the record as constructive notice. 4

JSortiori, it seems to us, should so important and vital an omission as that of the name of

-25-



13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-H

12-12020-mg * Doc 3354-2 Filed 003719 18R tered 04/04/13 15:11:50  Appendix
“Exhibits 1-H through 1-O  Pg 32 of 152

the grantee have that effect.”); Chauncey v. Arnold, 24 N.Y. 330 (N.Y. 1862) (“No

mortgagee or obligee was named in [a mortgage], and no right to maintain an action
thereon, or to enforce the same, was given therein to the plaintiff or any other person. It
was, per se, of no more legal force than a simple piece of blank paper.”); Richey v,

Sinclair, 47 N.E. 364 (111. 1897) (“The law is well settled that a deed without the name of

a grantee is invalid. It is said there must be in every grant a grantor, a grantee, and a thing

granted; and a deed wanting in either essential will be void.”); Allen v, Allen, 51 N.W.

473,474 (1892) (omission of name of grantee invalidated conveyance because “A legal
title to real property cannot be established by parol.”); 59 CIS MORTGAGES § 306
(“Notice may be deemed not present in cases of insufficient attestation or where the
instrument itself is so defective as to be void as a matter of law, as where it wholly omits
the name of the mortgagee.”) (citations omitted).
70.

Courts around the country have long held: “there must be, in every grant, a

grantor, a grantee and a thing granted, and a deed wanting in either essential is absolutely

void.” Whitaker v. Miller, 83 I11. 381, 1876 WL 10353 (Ill. 1876); Trout v. Taylor, 32

P.2d 968 (Ca. 1934); Green v. MacAdam, 346 P.2d 474, 485 (Cal.App. 1959); Hulsether

v. Peters, 167 N.W. 497, 498 (S.D. 1918); Allen v. Allen, 51 N.W. 473, 473 (Minn.

1892); Beard v. Griggs, 1 J.J.Marsh. 22, 1829 WL 1139 (Ky.App. 1829); Morris v.
Stephens, 46 Pa. 200, 1863 WL 4942, 10 Wr.Pa. 200 (Pa., 1863). Indeed, this common
sense rule dates back to Blackstone’s Commentaries which state: “What are the requisites

of a deed? ... There must be persons able to contract and be contracted with, for purposes
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intended by the deed; and also a thing, or subject matter, to be contracted for: all of which
must be expressed by sufficient names.” 2d Blackstone’s Commentaries, 296. And more
recently, Patton and Palomoar’s treatise agrees that: “It is axiomatic that a deed will be
inoperative as a conveyance unless it designates someone to whom the title passes. A
grantee is as necessary to the validity of a grant as that there should be a grantor or a
property granted.” 2 PATTON AND PALOMAR ON LAND TITLES § 338 (3d ed.
2009).

71.

In Chauncey v. Arnold, 24 N.Y. 330, 332 (N.Y. 1862), the trial court, intermediate
appellate court and New York’s highest court all agreed that the attempt to convey an “in
blank” mortgage failed. The Court of Appeals explained, “No mortgagee or obligee was
named in [the security agreement}, and no right to maintain an action thereon, or to
enforce the same, was given therein to the plaintiff or any other person. It was, per se, of
no more legal force than a simple piece of blank paper.” Id. at 335.

72.

The Supreme Court of California reached a similar result in a deed of trust state. In
Trout v. Taylor 32 P.2d 968 (Cal. 1934), a shady finance company induced “an elderly
woman, without business experience, and of very limited schooling and education” into
signing a blank deed conveying her land. After execution and delivery of the deed, the
finance company filled in the name of a company insider, took out a few loans against the

land and sold them to investors. In analyzing whether the deed was enforceable the Court
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pointed to the absence of a named grantee and held that “the deed in question was not
voidable, but was void in toto; a nullity.” Id .at 970. ,

THE MERS SYSTEM IS CONTRARY TO HUNDREDS OF YEARS OF BLACK
LETTER PROPERTY LAW AND IT CRACKS THE PUBLIC RECORDING OF
PROPERTY OWNERSHIP FOUNDATION UPON WHICH A PROPERLY
FUNCTIONING NON-JUDICIAL FORECLOSURE SYSTEM RELIES

73.

As alluded to above, in the case of the Plaintiff ssd-ptative-plaintiffs, the
functioning of the MERS system which requires that the deed be separated, i.¢. split,
from the note, if given the stamp of approval by this Court, will turn hundreds of years of
black letter property law on its head.

74.

Since the founding of the American republic each county in the United States has
maintained records of who owns the land within that county. PATTON AND
PALOMAR ON LAND TITLES § 4 (3d ed. 2003).

75.

Most states have tracked changes in ownership of land, including mortgages and
deeds of trust, by maintaining records indexed through the names of grantors and
grantees. 14 POWELL ON REAL PROPERTY §82.03[2][b]. These grantor-grantee
indexes allow individuals and businesses contemplating the purchase of land to
investigate (or hire a title insurer to investigate) whether a seller or mortgagor actually

owns the land they are offering for sale or mortgage.
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76.

For centuries American mortgage lenders have recorded their mortgages loans
with county recorders because of incentives created by state land title laws. For example,
if a mortgagee fails to properly record its mortgage, and then someone subsequently buys
or lends agdmst the home, the subsequent purchaser can often take priority over the first
mortgagee.

77.

Similarly, where a mortgagee assigns a mortgage to an investor, that investor
would eagerly record documentation reflecting the assignment to protect herself from the
possibility that the original mortgagee would assign the same mortgage to a different
investor.

78.

In the mid-1990s mortgage bankers decided they did not want to pay recording
fees for assigning mortgages anymore. Phyllis K. Slesinger & Daniel McLaughlin,
Mortgage Electronic Registration System, 31 ID. L. REV. 805, 810-12 (1995) (describing
an Ernst & Young study commissioned by mortgage banker to study how much money
they could avoid paying to county governments through the MERS system). This
decision was driven by securitization—a process of pooling many mortgages into a trust
and selling income from the trust to investors on Wall Street. Securitization, also
sometimes called structured finance, usually required several successive mortgage
assignments to different companies. To avoid paying county recording fees, mortgage

bankers formed a plan to create one shell company, MERS, that would pretend to own all
229.
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the mortgages in the country—that way, the mortgage bankers would never have to
record assignments since the same company would always supposedly “own” all the
mortgages. Peterson, Foreclosure, supra note 5, at 1368-73; Howard Schneider, MERS
Aids Electronic Mortgage Program, MORTGAGE BANKING, January 1, 1997.

79.

MER was created even though not a single state legislature or appellate court had
authorized this change in the real property recording.

80.

Currently about 60% of the nation’s residential mortgages are recorded in the
name of MERS, Inc. rather than the bank, trust, or company that actually has a
meaningful economic interest in the repayment of the debt. For the first time in the
nation’s history, there is no longer an authoritative, public record of who owns land in
each county.

81.

In boilerplate security agreements included in mortgages and deeds of trust of the
Plaintiff and the putative class plaintiffs, lenders included this clause: “MERS” is
Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as nominee for Lender and Lender’s successors and assigns. MERS is the
mortgagee under this Security Instrument.”

82.
On the one hand, MERS purports to be acting as a nominee—a fiduciary (which is

prohibited to MERS under Georgia law). On the other hand, it also is claiming to be an
-30-



13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-H
Pg 37 of 109
12-12020-mg Doc 3354-2 Filed 04/04/13 Entered 04/04/13 15:11:50  Appendix
Exhibits 1-H through 1-O Pg 37 of 152"~

actual mortgagee, which is to say an owner of the real property right to foreclose upon
the security interest.
83.

It is axiomatic that a company cannot be both an agent and a principal with respect
to the same right.

84.

In litigation all across the country, attorneys representing MERS frequently take
inconsistent positions on the legal status of the company, depending on the legal issue at
hand.

8s.

If MERS is merely an agent of the actual lender, it does not have the authority to
list itself as a grantee with power of sale in the security deed, then while it may have
authority to record mortgages in its own name, both MERS and financial institutions
investing in MERS-recorded mortgages run afoul of longstanding precedent on the
inseparability of promissory notes and mortgages.

86.

Since the 19th century a long and still vital line of cases has held that mortgages

and deeds of trust may not be separated from the promissory notes that create the

underlying obligation triggering foreclosure rights. [n re Bird, 2007 WL 2684265, at Y

2-4 (Bkrtcy.D.MD. 2007) (“The note and mortgage are inseparable; the former as

essential, the latter as an incident. An assignment of the note carries the mortgage with it

while an assignment of the latter alone is a nullity. . . . It is equally absurd to assume that
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such bifurcation was intended because such a bifurcation of the note from the deed of
trust would render the debt unsecured.”);

(stating that “[a] security interest cannot exist, much less be
transferred, independent from the obligation which it secures” and that, “[i]f the debt is
not transferred, neither is the security interest”);

(“An assignment of a mortgage without a transfer of the
underlying note is a nullity. . . . It is axiomatic that any attempt to assign the mortgage
without transfer of the debt will not pass the mortgagee's interest to the assignee.”); Yoi-
Lee Realty Corp. v. 177th Street Realty Associates, 208 A.D.2d 185, 626 N.Y.S.2d 61,
64 (N.Y.A.D. 1 Dept.,1995) (“The mortgage note is inseparable from the mortgage, to
which the note expressly refers, and from which the note incorporates provisions for
default.”); Inre_ ., 26 BR. 358, 361 (Bkrtcy. Conn., 1982) (reaffirming that

“[t]he note and mortgage are inseparable”); Barton v. Perryman, 577 S.W.2d 596, 600

(Ark., 1979) (“[A] note and mortgage are inseparable.”); . v. Wortham, 428

S.W.2d 417, 419 (Tex. Civ. App. 1968) (“The note and mortgage are inseparable. . . .”);

Kirby Lumber Corp. v. Williams, 230 F.2d 330, 333 (5th Cir. 1956) (“The rule is fully
recognized in this state that a mortgage to secure a negotiable promissory note is merely
an incident to the debt, and passes by assignment or transfer of the note. * ¥ * The note
and mortgage are inseparable. . . .”);

(“In any event, Kelley's purported assignment of the mortgage without an

assignment of the debt which is secured was a legal nullity.”); Hill v. Favour, 52 Ariz.

561, 84 P.2d 575 (Ariz. 1938) (“The note and mortgage are inseparable; the former as
-32-
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essential, the latter as an incident.)”; Denniston v. C.LR., 37 B.T.A. 834, 1938 WL 373

(B.T.A. 1938) (“All the authorities agree that the debt is the principal thing and the
mortgage an accessory. . . The mortgage can have no separate existence.”); West v._

of Taft, 123 Tex. 388, 71 S.W.2d 1090, 1098 (Tex. 1934) (“The trial
court's finding and conclusion ignore the settled principle that a mortgage securing a
negotiable note is but an incident to the note and partakes of its negotiable character. . ..
The note and mortgage are inseparable; the former as essential, the latter as an incident.”)
(citations omitted); First Nat. v. Vagg, 65 Mont. 34, 212 P. 509, 511 (Mont. 1922)
(“A mortgage, as distinct from the debt it secures, is not a thing of value nor a fit subject
of transfer; hence an assignment of the mortgage alone, without the debt, is nugatory, and
confers no rights whatever upon the assignee. The note and mortgage are inseparable; the
former as essential, the latter as an incident. An assignment of the note carries the
mortgage with it, while the assignment of the latter alone is a nullity. The mortgage can

have no separate existence.”) (citations omitted); Southerin v. Mendum, 5 N.H. 420, 1831

WL 1104, at § 7 (N.H. 1831) (“[T]he interest of the mortgagee is not in fact real estate,
but a personal chattel, a mere security for the debt, an interest in the land inseparable
from the debt, an incident to the debt, which cannot be detached from its principal.”).
87.
The above cases do not merely hold that mortgages follow notes as a matter of

default law, but that mortgages cannot legally be separated from notes. Thus, in

Carpenter v. Longan 83 U.S. 271, 274, (1872) the United States Supreme Court

announced the classic statement of this rule: “the note and mortgage are inseparable...,
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the assignment of the note carries the mortgage with it, while an assignment of the latter
alone is a nullity.”
88.
To date, every state Supreme Court that has looked at the issue has concluded that,
despite its boilerplate language, MERS is not a mortgagee or deed of trust beneficiary.

For example, in MERS, Inc. v. Southwest Homes of Arkansas, 2009 Ark. 152, 301

S.W.3d 1 (Ark. 2009) a first position lender named MERS as the beneficiary on its deed
of trust. Later the family took out a second mortgage which did not use the MERS
system. When the family fell behind on the second mortgage, the subsequent lender’s
assignee foreclosed without notifying either MERS or the real owner of the first
mortgage. When MERS, acting through local counsel attempted to set aside the
foreclosure, a unanimous Supreme Court of Arkansas, with its Chief Justice writing, held
that MERS had no property rights with respect to the loan whatsoever. Even though
MERS never had service of process, the court allowed the foreclosure to stand because
MERS had lost nothing. In the Court’s words, “MERS is not the beneficiary, even though
it is so designated in the deed of trust.”
89.
Similarly, the Kansas Supreme Court has also refused to allow MERS to set aside

a first mortgagee’s default judgment in a foreclosure action. Landmark Nat. Bank v.

Kesler, 216 P.3d 158,169 (Kan. 2009). In its opinion, the Kansas Supreme Court

diagnosed MERS’ schizophrenic self characterization as a nominee, puzzling:

-34-



13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-H
Pg 41 of 109
12-12020-mg Doc 3354-2 Filed 04/04/13 Entered 04/04/13 15:11:50  Appendix
Exhibits 1-H through 1-O Pg 41 of 152

What meaning is this court to attach to MERS's designation as nominee for

Millennia? The parties appear to have defined the word in much the same

way that the blind men of Indian legend described an elephant—their

description depended on which part they were touching at any given time.
90.

Kansas followed Arkansas’ skepticism regarding whether MERS actually owns
anything: “MERS did not demonstrate, in fact, did not attempt to demonstrate, that it
possessed any tangible interest in the mortgage beyond a nominal designation.”

91.

Likewise, the Supreme Coutt of Maine reached similar results when MERS itself
filed a foreclosure complaint. In MERS, Inc. v. Saunders, Slip op. 2010 ME 79, at § 1
(August 12, 2010) MERS filed a foreclosure complaint, but during the pending case,
Deutsche Bank attempted to substitute itself into the action instead of MERS.34 When
the trial court awarded summary Judgment to Deutsche Bank the family appealed arguing
that MERS lacked standing and that this jurisdictional defect could not be cured by
substitution of another party during the pending case. The appeal forced the Maine
Supreme Court to look at the simple question of whether MERS has standing to bring a
foreclosure action on behalf of the real economic loan owner. Despite contrary
boilerplate language in the security agreement, the Court flatly rejected MERS’
ownership claim stating: “MERS is not a mortgagee... because it has no enforceable right
in the debt obligation securing the mortgage.” Because MERS lacked standing, the court
reversed summary judgment to give the family an opportunity to “appropriately defend

the foreclosure action against the real party in interest.”
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92.
In Missouri, appellate courts have gone a step further in challenging MERS’

ownership claims vis-a-vis mortgages tracked on its database. In Bellistri v. Ocwen Loan

Servicing, 284 S.W.3d 619 (Mo.App. E.D.,2009) MERS’ involvement in the loan
effectively led to the stripping of deed of trust lien from the land. In this case, a debtor
borrowed money from a mortgage lending company named BNC Mortgage and signed a
deed of trust naming MERS as beneficiary of the trust. After the loan closed, no one paid
property taxes on the residence for several years. Eventually the local government
established a tax lien and sold the property at auction to Bellistri. Hoping to make his
rights clear, Bellistri sued in state court to quiet title on the land he had purchased.
Because the debt had still not been repaid Ocwen, a mortgage loan servicing company,
attempted to argue that the tax sale did not transfer title to the land from the original
debtor to Bellistri. Ocwen produced an assignment of the deed of trust from MERS to
Ocwen that had been recorded by an employee of Ocwen pretending to be a Vice
President of MERS. The Missouri Court of Appeals treated the recorded assignment as a
legal nullity. Looking to the American Law Institute’s Third Restatement of Property
Law the court stated:
Typically, the same person holds both the note and the deed of trust. In the event
that the note and the deed of trust are split, the note, as a practical matter becomes
unsecured. Restatement (Third) of Property (Mortgages) § 5.4. Comment. The
practical effect of splitting the deed of trust from the promissory note is to make it
impossible for the holder of the note to foreclose, unless the holder of the deed of
trust is the agent of the holder of the note. Id. Without the agency relationship, the
person holding only the note lacks the power to foreclose in the event of default.

The person holding only the deed of trust will never experience default because
only the holder of the note is entitled to payment of the underlying obligation. Id.
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The mortgage loan became ineffectual when the note holder did not also hold the
deed of trust,

Ultimately, the Court held that “MERS never held the promissory note, thus its
assignment of the deed of trust to Ocwen separate from the note had no force.” The Court
effectively quieted title in favor of Bellistri, stripping off the lien.

93.

The policy justifications behind recording statutes are as germane today as they
were hundreds of years ago when the first American colonies began adopting the statutes.
Society needs an authoritative, transparent source of information on who owns land in
order to protect property rights, encourage commerce, expose fraud, and avoid disputes.

94,

The MERS database does not provide reliable, authoritative information on legally
cognizable beneficial ownership of loans registered in its system. County real property
records that hold only a reference to the MERS system now have a systemic break in
chains of title. Perhaps this is what MERS means by its corporate slogan: “Process Loans,
Not Paperwork.” See Welcome to MERS,

95.

MERS, whose stated purpose is to track the true ownership of notes and servicing
rights, knew at the time of the foreclosure on the Plaintiff’s property and at the time of
its foreclosure on the property of the putative plaintiffs that its statements in the notices

of foreclosure were false and that it, acting on its own, had no authority to act as Attorney
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in Fact for the Plaintiff or the putative plaintiffs or to accelerate the debt or exercise the

power of sale.

MERS VIOLATED THE STATUTORILY REQUIRED OBLIGATION TO
FAIRLEY EXERCISE THE POWER OF SALE

96.

In addition to conducting and invalid foreclosure sale as a matter of law, MERS
also violated O.C.G.A. § 23-2-114 in that is violated its duty to fairly exercise the power
of sale as concerns the Plaintiff’s property and the property of the putative plaintiffs and
is therefore liable in tort for any damages resulting from its actions.

97.

As a result of the above described actions of MERS the Plaintiff and putative
plaintiffs have suffered tremendous injuries including, but not limited to severe emotional
pain and suffering, anger, sadness, humiliation, embarrassment, etc.

98.

Based on the above undisputed facts, the Plaintiff and putative plaintiffs are
therefore entitled to recover all of their damages that resulted from MERS action in
proceeding with the foreclosure, including, damages for severe emotional pain and
suffering, punitive damages and for attorney’s fees.

CLASS ACTION ALLEGATIONS

99.

The class of persons sought to be represented by the named Plaintiff is so

’

numerous that joinder of all members is impracticable, as Plaintiff believes there are
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thousands of putative plaintiffs in Georgia who were subject to the same language in the
deeds and the same policy and practices by MERS in the non-judicial foreclosure process
and non-judicial foreclosure sale process.

100.

Questions of law and fact implicated in this action are common to the named
Plaintiff and the class of persons they seek to represent. These include the validity of the
form deed used and discussed herein with Plaintiff and the putative class plaintiffs; the
power (or lack thereof) for MERS to act; whether MERS is properly a fiduciary (or not);
and whether MERS was a security holder when it acted to foreclose.

108. )

The claims of the named Plaintiff are typical of the claims of the class of persons
he seeks to represent.

109.

The named representative Plaintiff will fairly and adequately represent the
interests of the class of persons he seeks to represent and he has engaged capable céénsel
experienced in conducting class litigation.

110.
Defendsntphave acted Qqﬁgm‘lmds_ generalty-applicable-tothe-class, thereby

making appropriate final injunctive relief or corresponding declaratory relief
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law or custom and there is nothing about Georgia law or custom that makes it necessary
for MERS, acting as nominee for a lender, to exercise the power of sale which the deed
expressly granted to the lender and the lenders successors and assigns, (4) the fact that
MERS cannot legally act as a corporate fiduciary in Georgia, which is what (a) the
operation of the deed requires and (b) exercise of the power of sale as attorney-in-fact for
the Plaintiff and putative plaintiffs requires, thus making the Security Deeds and the
Foreclosure Deeds relating to the Plaintiff and putative plaintiffs void, (5) the fact that the
MERS system of registration requires the note and the deed separate or split, which
causes the loan to become unsecured as the deed cannot be enforced apart from the note,
and (6) the fact of MERS failure in many respects to fairly exercise the power of sale
under OCGA 23-2-114, MERS, whether standing alone or together, MERS actions in
foreclosing on, and selling at a non-judicial auction, the property of the Plaintiff and that
of the putative plaintiffs, constitute the tort of wrongful foreclosure

123.

MERS chose to proceed with the non-judicial sale of the Plaintiff’s and-putative
elassplamteffs’ property even though it knew or should have known it lacked authority to
act as attorney in fact for the Plaintiffs and putative plaintiffs and exercise the power of
sale. MERS actions were willful and wanton and exercised with a complete disregard for
the consequences, such that the plaintiff and putative plaintiffs are entitled to an award of

punitive damages.
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124.

MERS above described actions constitute the tort of wrongful foreclosure under
Georgia law entitling the Plaintiff - o .to recover from MERS all
damages that were caused by MERS tortuous conduct, including damages for severe
emotional distress and for punitive damages and attorneys’ fees.

COUNT 111
EQUITABLE RELIEF
125.

The Plaintiff incorporates by this specific reference the preceding paragraphs of
this Complaint as if stated fully herein.

126.

Because of any one of the reasons identified above, including but not
limited to (1) the fact that no notice meeting the requirements of OCGA 44-14-162.2 was
sent to the Plaintiff by the secured creditor becaus, (2) the fact
that MERS was not a holder in due course of the promissory note, (3) the fact that the
security deed only granted power of sale to MERS, acting solely as nominee for the
lender, in the very limited and extraordinary circumstance that it becomes necessary to
comply with local law or custom and there is nothing about Georgia law or custom that
makes it necessary for MERS, acting as nominee for a lender, to exercise the power of
sale which the deed expressly granted to the lender and the lenders successors and
assigns, (4) the fact that MERS cannot legally act as a corporate fiduciary in Georgia,

which is what (a) the operation of the deed requires and (b) exercise of the power of sale
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As a direct and proximate result of MERS’ flagrant disregard of the rights of the
Plaintiff ‘ -as explained in detail above, Plaintiff
" should be awarded punitive damages pursuant to 0.C.G.A. §51-12-5.1 for
MERS wﬂ]ful misconduct, malice, fraud and wantonness in an amount to be proved at

trial.
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as attorney-in-fact for the Plaintiff s, thus making the
Security Deeds and the Foreclosure Deeds relating to the Plaintiff
void, (5) the fact that the MERS system of registration requires the note and the deed
separate or split, which causes the loan to become unsecured as the deed cannot be
enforced apart from the note, and (6) the fact of MERS failure in many respects to fairly
exercise the power of sale under OCGA 23-2-114, MERS, whether standing alone or
together, the Plaintiff « are entitled to an Order that declares that the
foreclosure actions that MERS took that make up the subject matter of this Complaint
resulted in the wrongful foreclosure with respect to the Plaintiffis-and-putative-plaintifss’
property and that declares that all deeds under power (i.e. foreclosure deeds) that were
prepared as a result of the invalid non-judicial sales of the Plaintiff’s property

- ~and that were recorded on the land records of the
Georgia counties wherein the land lies are VOID and which restores title as it existed just
prior to the invalid foreclosure sale, thus reversing said foreclosure sale and returning the
parties to their respective positions and holding their respective interests in the Property
as they existed prior to the foreclosure sale.

COUNT IV

PUNTITIVE DAMAGES

127.
The Plaintiff incorporates by this specific reference the preceding paragraphs of
this Complaint as if stated fully herein.

128.
-45-
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TOM LAWLER. CLERK LQ,

314383
Our File No.: 526{}??03-1& Return to
Debtor: Alfredia Pruitt Prommis Solutions, LLC
Sale Date;  01/06/2009 1544 Old Alabama Road
Roswell, GA 30076
ASSIGNMENT
Pennsylvania
STATE OF sy
Montgom
COUNTY OF g Ty

For value received, Mortgage Electronic Registration Syslcms Inc. has this day transferred, sold, assigned,
conveyed and set over to GMAC Mortgage, LLC, whose address is | 100 Virginia Drive, Fort Washington, PA
19034, s Assigncee, its successors, representatives and assigns, all its right, title and interest in and v 8 cerfain
Security Deed (or Deed to Secure Debt) executed by Alfredia Pruitt to Mortgnge Electronic Registration Systems,
Ing., dated August 30, 2006, recorded in Decd Book 46975, Page 422, Gwinnett County, Georgia Records,

Property Address: 2360 Hickory Station Circle, Snellville, Georgia 30078

The Assignor herein specifically transfers, sells, conveys and assigas (o the above Assigaee, its successors,
representatives and assigns, the aforesaid Security Doed, the property deseribed therein, the indebtedness secured
thereby together with all the powers, options, privileges and immunities therein contained,

The Assignor herein has this day sold and assigned to the Assignee herein the note securcd by the aforesaid
Security Deed and this transfor is made (o secure the Assignee, its s, rep atives and pssigns, in the
payment of said note,

IN WITNESS WHEREOF, the Assignor has hereunto set its hand and seal this 5™, 2008,

Signed, scaled and delivered MORTGAGE ELECTRONIC REQISTRATION
m the presence of: SYSTEMS, INC.
la ™ / —

?’"‘%Wephun
/‘“/ . Vice President
__Notary Public By NG to-—

My Commission Expires: ' KﬂS“ne W“son

Title:

ek
(Corprsi S Assistont Secretary 5ﬁﬁ(

fhicial Witn

COMMONVEALTH OF PENNSYLVANIA
HEAKIAL “Mﬂ.hllc
Gy Tusnar, Natmy
Uppar Duld Ten T fng Morvgu=sesy (;\G‘r
My Conraminglon fion Enplees Mo . 1",_“:"-‘
W ke hummmﬁ-m e
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NOTE
August 30, 2006 Norcxoss GEORGIA
[Date) [Cityl {Sestaf

2360 Hickory Station Circls, $nellville, GA 30078

[Property Address]

1. BORROWER'S PROMISE TO PAY

In return for a loan that I have received, 1 pramise to pay U.S. $ 271,330.00 (this amount Is called *Principal®),
plus interest, (o the arder of the Lender. The Lender (sUSAA Fednxal Bavings Bank

T will make all payments under this Nole in the form of cash, check. or money order.
T understand that the Lender may transfer this Note. TheLan!eroranyonewhomkzsthlsNolebymferandwlmts
entitled to receive payments under this Note is called the "Note Holder.”

2. INTBREST

?wm will be c;urged on unpald principal unt!l the full amow of Principal kas been paid. 1 will pay interesq al a yearly
rate of 0 %,

The interest rate requlred by this Section 2 is the rate I will pey both befere and after any default described in Section 6(B) of
this Note.

3. PAYMENTS
(A) Time and Plzce of Paymeants
1 will pay principal and interest by making a payment every month, '
1 will make my monthly payment on the 18t day of each month beginning on Octobar 01, 2006 Jwill

make these payments every month until I have paid all of the principal and interest and any other charges described below that 1
may owe under this Note. Each monthly payment will be applied 15 of its scheduled due date and will be applied to interest before
Principal. If, on September 01, 2036 . [ stlll cwe amounts under this Note, [ will pay thase amounts in full on
that date, which is called the "Maturity Date.”

1 will make my monthly payments at Attn: Payment Proceasing, P.O. Box 205, Waterloe, IA
50704-0205 or at a different place if required by the Note Holder.

(B) Amount of Moathly Payments B
My monthly payment will be in the amount of U.S. § 1,769.84

4, BORROWER'S RIGHT TO PREPAY _

{ have the righl to make payments of Principal at any time before they are due. A psyment of Principal only Is known as a
*Prepayment.” When [ make a Prepsyment, ! will tell the Note Holder in writing that I am doing so. I may not designate &
payment as a Prepayment if | have not made all the monthly paymants due under the Note,

1 msy make a full Prepayment or partial Prepayments withtut paying a Prepaymuent chasge. The Note Holder will use my

to reduce the amount of Principal that I owe under dis Note, However, the Note Holder may apply my Prepayment
to the accrued and unpald interest on the Prepaymient amount, belore applying my Prepayment to reduce the Principal amount of
the Note. If I make a partiaf Prepayment. there will be no changes in the due dste or tn the amouwnt of my monthly payment unless
the Note Holder agrees in writing to those changes.

702113416 608146252
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S. LOAN CHARGES

If a Jaw, which applies to this Joan and which sets maxtmum loan charges, is finally imerpreted so that the inlerest or gther
loan charges collected or (o be collected in connection with this luan exceed the permitted limits, then: (a) any such loan charge
shall be veduced by the amount pecessary to reduce the clrarge to (1e pervnitted [imit; and (b) any sums already cotlected from me
which exceeded penmitted Jimits will be refunded to me. The Note Holder may choose to make this refund by reducing the
Principal [ owe under this Note or by making a direct payment to me, If a refund reduces Principal, the reduction will be treared as
a partial Prepayment.

6. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments

If the Note Holder has not recetved the full amount of any monthly payment by the end of 15 calendar days
after the date it [s due, I will pay a late charge to the Note Holder. The amount of the charge will be 5.000% of
my overdue payment of principal and interest. I will pay this [ate cfiarge promptly but anly once on each late payment.

() Dessul A ; - .

If [ do not pay the Full amount of each monthly payment on the date it ts due, I will be {n defauli.

(C) Notios of Default

I 1 am in default, the Note Holder may send me a written votice telling me that if 1 do not pay the overdue smount by 3
ceratn date, the Note Holder may require me to pay tramediately (e fidl amount of Prindpal which has not been paid and ell the
interest that 1 owe on that armmount. That date must be at least 30 days afer the date ou which the notice is malled to me or
delivered by other means.

{D) No Waiver By Note Holder
Evenif, al a ime when I am In default, the Note Holder does not require me to pay immediately in fill as described above,
the Note Holder wiil still have the right to do so if 1 am in default ax  later time.

{(E) Payment of Note Holder's Costs and BExpenses

Jf the Note Holder has required e to pay Immediately in full as described above, the Note Holder will have the right 1o be
paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those
expenses Includa, for example, reasonable attomeys'’ fees.

7. GIVING OF NOTICES

Unless applicable law requires a different methed, any notice that musl be given to me under this Note will be glven by
delivesing !t or by mailing it by first class majl to me at the Property Addsess above or at a different address if [ give the Note
Holder a notice of my different address.

Any notice tsa? must be given (o the Note Holder under this Note will be given by delivering It or by mailing it by jirst class
mall to the Note Holder at the address stated In Section 3(A) abave or at 3 different address if § am given a notice of that different
address.

8. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person Is fully and personally obligated to keep all of the promises made in this
Note, including the pramise to pay the full amount owed. Any person who is a guarantor, surety or endorszt of this Note s also
obligated to do these things. Any person who takes over these obligations, including the obligations of s guarantor, surety or
endorser of this Note, Is also obligated 1o keep all of the promises made in this Note, The Note Holder may enforce its rights
under this Note against each person individually or against all of us together, This means that any one of us may be required to
pay all of the amounts owed under this Note.

9. WAIVERS

I and any other person who has obligations under this No® walve the rights of Presentment and Notice of Dishonor.
“Presentment” mears the right to require the Note Holder to demand payment of amounts due. “Notice of Dishonor” means the
right to require the Note Holder to give notice (o other persons that amounts due bave not been paid.

702113416 GOB@?
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10. APPLICABLE LAW

Lender Is a federally chartered savings bank govemned, In part, by the Home Owner's Loan Act of 1933 and the rules and

regulations promulgated pursuant thereto (the "Act). To the extenr permitied by the Act, this Note will be governed by applicable
federal faw and by the Interest rate and usury provisions of the state of Texas.

11. UNIFORM SBCURED NOTE ,

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the
Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument”), dated the same date as this
Note, protects the Note Holder from possible losses which might result If I do not keep the promises which I make tn this Note.
That Security Instrument describes how and under what conditions I may be required 1o make immediate payment in ful] of all
amounts I owe under this Note. Some of those conditions are described as follows:

If all or any part of the Praperty or any Interest in the Property is sold or transferred {or If Barrower is not
a nataral person a0d a beneficial Interest kn Berrower Is sold or transferred) without Lender's prior written
conseat, Lender may require immediate payment in full of sll sums secured by this Security Instrument,
~ Howeter, this'option shall ot be exercised by Lénder if sich exeicise is prokiibited by Applicable Law. '
If Lender exercises this option, Lender shall give Borrower notice of acceleration, The notice shall provide
a period of not less than 30 days from the date the notice is given in accordance with Section 15 within which -
Borrower must pay all sums secured by this Security Instrument. If Borrower falls to pay these sums prior to the
expiration of this period, Lender may invoke any remedies permitted by this Security Instrument without further
notice or demand on Borrower.

WITNESS THE HAND(SNAND SEAL(S) OF THE UNDERSIGNED.

- —_(Seal) (Seal)
~Boaower -Borrower

(Seal) (Seal)

<Botrawer -Bonower

(Seal) — (Seal)

-Barowst -Bortawer

Pay to the Order of ",

wjtha it recoyrse ~
IYL.‘.-.’%“!‘;:%!-:‘-’ :m\; HB 5 lSenl'} (Sw)
Gy IGLEIELAN NS X '\ “Bomomes Barrawer
damne : f.».ff!’.ﬂé?l“f
Title
[Sign Original Only}
702113416 608146252
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CASE NO. 50 2008 CA 040805XXXX MB

GMAC MORTGAGE, LLC,
Plaintiff,

UNKNOWN TENANT (S) IN

POSSESSION OF THE SUBJECT

PROPERTY,
Defendants.

DEPOSITION OF JEFFREY STEFPHAN

Thursday, December 10, 2009
1:00 p.m. - 2:30 p.m.

Consor & Associlates
1655 Palm Beach Lakes Blvd., Ste. 500
West Palm Beach, Florida 33401

Reported By:

Jamie Reynolds Bentley, Court Reporter
Notary Public, State of Florida

Consor & Associates

1655 Palm Beach Lakes Blvd., Suite 500
West Palm Beach, Florida 33401
(561)682-0905

Ph. 561.682.0905 - Fax. 561.682.1771
1655 Palm Beach Lakes Blivd., Suite 500 - West Palm Beach, FL 33401
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1 APPEARANCES:
2 On behalf of the Plaintiff:
3 ALEJANDRA ARROYAVE, ESQ.
Lapin & Leichtling
4 225 Alahamra Circle
Suite 800
5 Coral Gables, Florida 33134
(305) 569-4100
6
[
8 On behalf of the Defendant:
] CHRISTOPHER IMMEL, ESQ.
Ice Legal, P.A.
10 1975 Sansbury's Way
Suite 104
11 West Palm Beach, Florida 33411
(561) 798-5658
12
13
14
15
16
7
18
19
20
21
22
23
24
25

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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Page 3
I NDEZX
WITNESS: DIRECT CROSS REDIRECT RECROSS
JEFFREY STEPHAN
BY MR. IMMEL 4 54
JEFFREY STEPHAN
BY MS. ARROYAVE 51

EXHIBTITS

NUMBER PAGE
DEFENDANT'S EX. A 17
DEFENDANT'S EX. B 24
DEFENDANT'S EX. C 26
DEFENDANT'S EX. D 30
DEFENDANT'S EX. E 32
DEFENDANT'S EX. F 33
DEFENDANT'S EX. G 37
DEFENDANT'S EX. H 37
DEFENDANT'S EX I 38
DEFENDANT'S EX. J 40
DEFENDANT'S EX. K 41
DEFENDANT'S EX. L 44
DEFENDANT'S EX. M 46
DEFENDANT'S EX. N 49

Ph. 561.682.0905 - Fax. 561.682.1771
1655 Palm Beach Lakes Bivd., Suite 500 - West Palm Beach, FL 33401
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Page 4
PROCEEDTINGS

Deposition taken before Jamie Reynolds Bentley, Court
Reporter and Notary Public in and for the State of Florida

at Large, in the above cause.

THE COURT REPORTER: Do you swear or affirm that
the testimony you are about to give will be the truth,
the whole truth and nothing but the truth?

THE WITNESS: I do.
Thereupon,
(JEFFREY STEPHAN)
having been first duly sworn or affirmed, was examined
and testified as follows:
DIRECT EXAMINATION
BY MR. IMMEL:

0. All right. We are here on GMAC Mortgage, LLC
versus -. This is the deposition of Jeffrey Stephan.
I'm sure your attorney has gone over things with you a
little bit. But if you could just keep one thing in
mind, to answer, not to simply nod your head or anything
like that. We need for your answers to be clear for the
court reporter that way.

A. Yes.

Q. Could you please state your name for the

Ph. 561.682.0905 - Fax. 561.682.1771
1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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record.
A.
Q.
A.

Q.

Page 5

My name is Jeffrey Stephan.
Okay. And who do you work for?
GMAC, LLC.

And is there a difference between GMAC, LLC

and GMAC Mortgage, LLC?

A. GMAC, LLC -- I'm trying to think of the word
to use -- the most recent name.

Q. Okay.

A. It's GMCA Mortgage Corporation.

Q. Okay.

A. I'm not sure how you would word that.

Q. Okay. So are they -- does GMAC, LLC —-- now

has that basically taken over these other entities --

A,

Q.

Q
A.
Q
A

Yes.

-— that formerly existed?

Yes.

So these entities no longer currently exist?
Right.

Okay. And how long then have you been

employed by GMAC, LLC?

A.

Q.

Five years.

Okay. And prior to that, it was GMAC Mortgage

and GMAC Corporation?

A.

That was as the whole five years.

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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title?

A.

Page 6
Oh, okay.

Yes.

As the whole five years. And what is your

I'm a team leader in the foreclosure

department.

Q.

Okay. And what are your responsibilities?

I am the team lead of the document execution

Okay.
And also the service transfer unit.

And so what type of documents do you

ordinarily execute?

A.

mortgage,

deeds.

I execute on a daily basis assignments of

affidavits of any type that might be needed,

Any type of the document that would need a

signature of an officer of GMAC.

Q.
A.
Q.
A.

Q.

Okay. And who do you report to?

I report to Margie Kwiatanowski.
Could you spell that?

Yes. It's K-W-I-A-T-A-N-O-W-S5-K-I.

Okay. And approximately how many employees

does GMAC Mortgage, LLC have?

A.

Q.

I couldn't guess. I don't know.

Sure. Okay. And as part of your

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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Page 7
responsibilities, you execute assignments as a vice
president of MERS?

A. Yes, that's correct.
0. And in executing affidavits as a_vice

president, do you receive any compensation from MERS?

A. No.

Q. Have you had any training from MERS?

A. No.

Q. Okay. How many documents would you say you

sign on an average week as far as executing affidavits
and things of that nature?

A. It's very tough to estimate that to be honest

with you.
Q. In a given month, would that be easier to say
A. I would say --—
-- one hundred, 5007
A. —-— in a month, my team brings to me

approximately, I'd say a round number of 10,000. That's
just an estimate, of course.

Q. Okay. And so, 10,000 your team brings to you.
How many people do you oversee?

A, A team of 13 people.

Q. Qkay. Now, would these people be given the

duties of actually preparing the documents that you

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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Page 8
ultimately sign and execute?
A. They would review the document that is given
to them.through our computer systems.
Q. Okay.
A. So they don't actually prepare it per se.

They review it for the accuracy of what type of entity
I'm signing as.
Q. Okay. How many different entities do you sign
as?
MS. ARROYAVE: Objection: Form.

BY MR. IMMEL:

Q Can you name what entities you sign --
A. I sign presently as MERS.

0] Okay.

A. And under MERS as vice president or an

assistant secretary. Also, I sign for GMAC Mortgage.
And to be honest with you, it's too many entities for me
to actually quote under GMAC. But it is as a limited
signing officer.

Q. Okay. And earlier you stated that right now
it's GMAC, LLC.

A. Uh-huh.

Q. You do still currently sign documents as GMAC
Mortgage, LLC?

A. Yes, I do.

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL 33401
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1 Q. Okay. And also as a corporation —-
2 A. Yes.
3 Q. -- and some of the others that we've seen your
4 signature on?
15 A. Yes, I do.
6 Q. Okay. Where then does the information that
7 goes into the system that your team reviews --
8 A. Yes.
9 Q. -—- where does that information come from?
10 A. The process that we use is -- and this is to
11 my knowledge -- a file is referred to a foreclosure
12 attorney stating exactly what entity would be needed
13 through the referral unit. And at that point, the
14 attorney receives the file to proceed with the
15 foreclosure. That foreclosure name is generated upon
16 GMAC supplying it on the referral. I'm not 100 percent
17 sure of what that process is.
18 Q. Okay-
19 . A. The documentation, as you stated, that you're
20 asking about, is given to us after the attorney has been
21 instructed on what name to foreclose in.
22 Q. And who instructs the attorney as to what name
23 to foreclose it in?
24 A. It comes to our referral unit. Which is
25 another process to my knowledge.

Ph. 561.682.0905 - Fax. 561.682.1771
1655 Palm Beach Lakes Blvd., Suite 500 - West Palm Beach, FL. 33401
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Page 10
Q. Okay. Approximately, if 10,000 are signed in

a given month, you know, on an average, how long would

you say you spend executing each one and actually

signing?
A. It's tough to say.
Q. Okay. Would it be accurate to say that when

these documents have been presented to you by your team
A. Uh-huh.
Q. -— you take the face value that they are —-
they have been checked by your team?
A. That would be a correct statement, yes.
Q. So these documents wouldn't be actually

executed on your own personal knowledge?

A. Right.

Q. It would be based on knowledge that came
through -—-

A. Right.

Q. —-- the chain --

A. I'm sorry.

MS. ARROYAVE: Can I interrupt just for a
second? 1 just want to make sure that he finishes
his question before you answer.

THE WITNESS: Sure. Sorry.

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Bivd., Suite 500 - West Palm Beach, FL 33401
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1 BY MR. IMMEL:

2 Q. Yes, yes, that's true, too.

3 So the information that your team obtains

4 isn't based on their personal knowledge either, it's

5 located within the computer networks?

6 MS. ARROYAVE: Objection: Form.

7 BY MR. IMMEL:

8 Q. The information on the documents that you

9 execute is stored within your data base?
10 A. No, somewhere else.
11 Q. No. Okay. The information then is that --
12 your team, they get that from a computer network that
13 you have, correct?
14 A. No.
15 Q. Where does your team get that information?
16 A. That information is first given to the
17 attorney to foreclose under which name as needed. If we
18 are stating some type of assignment, for example, the
19 attorney, to my knowledge, and I'm not 100 percent sure
20 of their process because I don't work for the attorney,
21 they would do a title check to verify what name the lien
22 is presently in.
23 0. Okay.
24 A. At that point is when it would initial if an
25 assignment would be needed or not.
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Q. So at the direction of the attorney, your team
creates these documents and then you execute them?
MS. ARROYAVE: Objection: Form.
BY MR. IMMEL:
Q. So your team executes documents at the request
of attorneys?
MS. ARROYAVE: Objecting: Form. You can
still answer it if you understand the question.
BY MR. IMMEL:
Q. Do you understand what I'm asking?
A. Yes, I understand what you're asking. My team

does not create any documents.

Q. These documents are then sent from the
attorney?

A, Yes.

Q. Okay. And you're -- so then the team that you
oversee -—-

A. Uh-huh.

Q. -- simply reviews them for accuracy?

A. That's correct.

Q. Okay. And how do they verify the information
is accurate?

A. They do not go into the system and verify the
information as accurate. We are relying on our attorney

network to ensure that they are asking for the correct
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information.

Q. So the attorney creates these documents and
you are relying that the attorney is correct?

A. Yes.

MS. ARROYAVE: Objection: Form.
BY MR. IMMEL:

Q. Okay. And then they are required to be
notarized. Are they notarized in your office?

A. Yes.

Q. Is the notary present with you or is it down
the hall?

A. The notary is in the same department.

Q. Same department. Okay. Are they physically
present when you (sic) notarize this -- or when they
notarize and then you execute it?

A, No, they are not physically present. But I
will —-— I do deliver them to the notary.

Q. All right.

A. And I wait for them to notarize it to hand
them back to my team.

Q. Okay. All right. What department then? You
said your department?

A. Right.

Q. And as part of their job responsibilities,

would notarizing be their sole responsibility, or do
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1 they have other responsibilities?
2 A. They have other responsibilities.
3 Q. Are any of the members of your team, people
4 that also notarize documents that you execute?
5 A, Yes.
5] Q. Yes. Okay. 1Is there a job requirement that
7 certain employees become notaries?
8 A. I don't know.
9 Q. Okay. And what type of —-- what level of a
10 type of employee would it typically be that is a notary?
11 A I don't know that either.
12 Q. All right. Does the company pay for the
13 process of becoming a notary or the renewal fees?
14 A. Yes.
15 Q. Okay. 1If a notary feels that they are being
16 asked to notarize something that's done improperly, is
17 there a process which they can, you know, raise that to
18 anybody's attention?
19 A. I honestly don't know.
20 Q. You are not sure. Do you notarize any
21 assignments of mortgage or other documents yourself?
22 A. No.
23 Q Are you a notary?
24 A. No.
25 Q How are witnesses ordinarily chosen?
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MS. ARROYAVE: Object: Form.
Chosen for what?
BY MR. IMMEL:
Q. The witnesses to, say, the assignments of the

mortgage, and the witnesses of things that you execute.

A. They are just chosen randomly.

Q. Chosen randomly. Okay. Approximately how
many days a week do you spend executing assignments,
affidavits, and the various documents that you execute?

A. Five.

Q. Five. Okay. Are there any specific days
where it's one day these types of documents, this type
of documents, or can it be just a mix?

A. It's a mix.

Q. Okay. Approximately how many documents would
you say are presented to you by your team at a given

time? Is it one at a time, or ten at a time?

A. It is done in bulk.

Q. Done in bulk.

A. I could not quote you the exact number.

Q. Okay. Going back to the signing officer as

Mortgage Electronic Registration Systems, you said that
you are —- you sign as both vice president and as an
assistant secretary?

A. That is correct.
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Q. Is there any basis for one -- you sign as one
versus the other?
A. The majority of the time I sign as a vice

president. Most times we do not need an assistant
secretary, unless they are asking for a second signature
on any type of an affidavit or assignment.

Q. Okay. And, again, you are not paid by MERS.
Do you hold any other responsibilities with MERS that
would be consistent with having the title of a vice
president?

A. No.

0. No. Okay. So you don't attend any board
meetings for MERS?

A. No.

Q. You don't report to the secretary of MERS or
any other people at MERS?

A. No.

Q. How did you become a MERS representative? Did
you request to be a vice president of MERS?

A. I received the responsibility as being the
team lead for document executing. It was assigned to me
by our legal area.

Q. Okay. All right. So your responsibilities as
a vice president of MERS to execute the assignments is

really your job perspective, or an aspect of your job at
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GMAC Mortgage, LLC or GMAC, LLC?

a. That is correct.

Q. Okay. And you've never been to any MERS
offices or their headquarters?

A. No.

Q. Are you aware of why you were given the title
of vice president versus assistant secretary or...

A. No, I'm not aware of that.

0. Okay. All right. TI have here the assignment

of mortgage which you executed in this case.
A. Okay.

MR. IMMEL: 1I'll enter that as Exhibit A.

(Defendant's Exhibit Letter A was marked for

identification.)

MR. IMMEL: I have a copy for you, as well.

THE WITNESS: Thank you.

BY MR. IMMEL:
Q. In the top left-hand corner it says, Record
and return to offices of Marshall C. Watson.

Based on your earlier statements, it's
accurate to say that attorneys at Marshall C. Watson
created the information on this document?

MS. ARROYAVE: Objection: Form.

THE WITNESS: That would be correct.
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1 BY MR. IMMEL:
2 Q. Okay. And who ~—- so an attorney chose the
3 date of the 4th day of March, 2009.
4 Can you tell me the date actually. Whether
5 that's the 3rd or the 5th of March.
6 A. To me it seems to be the 5th.
7 Q. Okay.
8 A. Actually, excuse me, let me change that. It
9 would have to be the 3rd, because the notary did it on
10 the 4th.
11 Q. Okay. And that is your signature on this
12 document?
13 A. That is correct.
14 Q. Okay. Is it commonplace then for the notary
15 to notarize a document the day after you've apparently
16 executed it?
17 MS. ARROYAVE: Objection: Form.
18 THE WITNESS: I would say, yes, it would be
19 common.
20 BY MR. IMMEL:
21 Q. Okay. So typically when you hand these off to
22 the notary, and then they kind of catch up-?
23 A. Uh-huh. Yes.
24 Q. Okay. The witnesses, Heather Reinhart, do you
25 know her personally?
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Yes, she is one of my employees.
Is she on your team?
Yes.

Is it possible that she would have been one of

the people who reviewed this for accuracy?

That is possible.

And the other person appears to be Tyra

Wilson.

Tyra Wilson. Okay. Is she also a member of

your team?

A.
Q.
A.

Q.

Yes.
And you know her personally, as well?
Yes.

The notary, Susan Turner, is she a member of

your team?

A.
Q.
A.

Q.

No, she is not.
Do you know her personally?
Yes.

It says here that you personally appeared

before her on the 4th day of March. 1Is it possible that

you executed then on the 3rd, and handed it to her and

then you weren't personally in front of her at the time

she notarized this?

A.

I don't know. I can't recollect.
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1 Q. All right. And how did you determine on this
2 to execute it to GMAC Mortgage, LLC?
3 MS. ARROYAVE: Objection: Form.
4 THE WITNESS: I'm not sure if I understand the
5 question.
6 BY MR. IMMEL:
7 Q. Okay. Did you have any say in the creation of
8 who MERS would assign this to?
9 A. No.
10 Q. No. Your attorney, the Law Office of Marshall
11 C. Watson, determined that?
12 A. No.
13 Q. No.
14 A. That is, as I stated earlier, when the
15 foreclosure referral goes out, the referral unit
16 determines what entity they should be foreclosing on.
17 Q. Okay. And the foreclosure referral unit that
18 you speak of, is that part of your department?
19 A. Yes.
20 Q. Okay. So would they have records that they
21 are able to refer to to determine who the new mortgagee
22 should be according to these assignments?
23 A. Yes.
24 Q. And who -- do you have a name of any person
215 that keeps those documents?
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il A. The team lead for that would be Brenda.
2 0. Brenda?
3 A. Her last name is Staehle, S-T-A-E-H-L-E.
4 Q. Okay.
5 A, I think that's the way it's spelled.
6 Q. Can you tell me -- you really don't have any
7 knowledge or information as to who should be the
8 mortgagee? According to this document, you take it for
9 face value; is that correct?
10 MS. ARROYAVE: Objection: Form.
11 THE WITNESS: Can you explain that further?
12 BY MR. IMMEL:
13 (0] You take it for face value that GMAC Mortgage,
14 LLC is expected to be the mortgagee?
15 MS. ARROYAVE: Objection: Form.
16 BY MR. IMMEL:
17 Q. Who would have information who -~ who MERS
18 should assign this to? Would it be you or Brenda
19 Staehle?
20 A. Brenda Staehle would be the individual or her
21 team to refer the files, and they determine what name
22 should be foreclosing in.
23 Q. Okay. So everything from that point on is
24 based on the presumption that her team has ascertained
25 those things to be correct?
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1 A. That is correct.

2 MS. ARROYAVE: Objection: Form.

3 BY MR. IMMEL:

4 Q. All right. Okay. So on March 5th, 2009,

5 you're not aware --

6 A. I believe it's the 3rd.

7 Q. March 3rd. I'm sorry. March 3rd, 2009,

8 you're not aware of any physical transfer of the

9 mortgage?
10 A. Can you rephrase that? I'm not following.
11 Q. Are you aware of any reason why the assignment
12 of mortgage had to be executed on March 5th, 2009 -- or
13 the 3rd, 2009? I'm sorry.
14 A. We have a process that's set up with our
15 attorney network. BAnd Marshall Watson is in that
16 attorney network. The file is referred to them with a
17 certain name to proceed with the foreclosure in. They
18 will pull title. And whatever they see title is in, in
19 order to proceed in the proper name, they need to get an
20 assignment. In this instance it's MERS to GMAC.
21 Q. Okay. Are the assignments supposed to be
22 completed prior to the filing of the foreclosure
23 lawsuit?
24 MS. ARROYAVE: Objection: Form.
25
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BY MR. IMMEL:
Q. Are you aware if it's a company policy at
least?
A. I don't know.
Q. Okay. So as this assignment of mortgage, on

the face of it, transfers from Mortgage Electronic
Registration Systems as nominee for Mortgage Investors
Corporation to GMAC Mortgage, LLC on March 3rd, 2009,
would it be accurate to say that prior to that, this
assignment, Mortgage Electronic Registration Systems was

the mortgagee?

A. No.

Q. No. Okay. Why would that not be accurate to
say?

A. Mortgage Electronic Registration, to my

knowledge, is an origination entity to allow the passing
of assignments through performing loans to make it more
easier, I guess you would say, to transfer amongst
different companies. MERS does not own loans.
Q. They wouldn't own the loan. But they would

own the mortgage; is that correct?

MS. ARROYAVE: Objection: Form.

THE WITNESS: It's not correct, no.
BY MR. IMMEL:

Q. No. So they are the named mortgagee, so that
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when the note is passed from entity to entity it doesn't
have to be rerecorded?

A. That is to my knowledge, yes.

Q. All right. On this it also says that MERS is
assigning the mortgage together with the note. I don't
know if you see that line there. 1It's right there
(indicating) .

As you just stated, MERS has no interest in

the note ever; is that correct?

A. I honestly don't know.

Q Oh, okay. As far as you're aware —-

A. Yes.

Q —-—- MERS doesn't --

A As far as I'm aware. (Witness nods head.)

0. Okay. Are you aware of whether that's common

language to exist in the assignments that you execute?
A. I honestly don't know.
Q. You're not sure. Okay. All right.

MR. TMMEL: And I have a copy of the first
page of the mortgage here. Which I'll enter as
ExhibitB.

(Defendant's Exhibit Letter B was marked for
identification.)

BY MR. IMMEL:

Q. If you will notice it says that the mortgagee
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according to the mortgage is Mortgage Electronic
Registration Systems.

I believe it's right down there (indicating).

A. I disagree with that interpretation.

MS. ARROYAVE: Was there a question?

MR. IMMEL: Yes.

MS. ARROYAVE: What was the gquestion?
BY MR. IMMEL:

0. According to the mortgage, it says that MERS
is the mortgagee?

A. My interpretation, it says right in the same
paragraph, it says they are a nominee for the lender or
the lender successors.

Q. Right. Okay. They are the mortgagee as
nominee --

A. Uh-huh.

Q. -— for the lenders?
A. Yes.
Q. Okay. But they are a different entity from

the lender and lender successors and things?

A. Yes.

Q Okay. What does nominee in that regards mean?
A. I don't know.

Q Okay. We can move on from there.

I have here ——- which I'll enter as Exhibit
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C -- some discovery that we received from MERS.
(Defendant's Exhibit Letter C was marked for
identification.)
BY MR. IMMEL:

Q. And if you will turn to the second page. It
is the document entitled, Min Summary.

And have you ever seen these records before?

A. No, I have not.

Q. So in executing the assignments of mortgage on
behalf of MERS, do you consult any of MERS' records?

A. No.

Q. And you are not able to tell me what any of
these entries would then mean? This is the first time
you have seen this type of information?

A. In this format, yes.

0. Okay. Have you seen this type of information
in other formats?

A. Some of it. I understand what they mean as
far as the acronyms in there.

Q. Okay. Based on your understanding, the
investor says -- the investor is identified as
Government National Mortgage Association - Ginnie Mae.
What does the word "investor™ mean in MERS' acronym?
Are you aware?

Aa. I'm not sure how I can explain it. GMAC would
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1 be the holder and the owner of the mortgage. GMAC would
2 be the investor who is in the organization that
3 contributed the fund. That's really the only way I can
4 explain the relationship of an investor and serwvicer.
5 Q. Okay.
6 A. But that's only to my knowledge. I mean, I
7 don't work in that fashion.
8 Q. Okay. So the servicer is supposed to take on
9 the day-to-day activities of administering the mortgage
10 of loan and collecting payments and so forth?
Tl A. That would be correct.
12 Q. And they do that on behalf of the investor who
13 loaned the monies?
14 A. Yes.
15 Q. Okay. And any monies that are received from
16 the servicers, would they really be for the investor
17 then to pay him back the loan?
18 A. I don't know.
19 Q. Okay. And as custodian, also, that would mean
20 that they are in possession of the mortgage file,
21 essentially, the note and any other applicable
22 documents?
23 A. That's correct.
24 Q. Okay. All right. Where it has the pool
25 number and it is blacked out. Do you know what the pool
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1 number refers to?
2 A. No, I don't.
3 Q. No. Okay. And what about the investor loan
4 numbexr?
5 A. Yes, I understand what that is.
6 Q And what would that relate to?
7 Aa. Every investor would have their own loan
8 number. The same as GMAC would have their own loan
9 number to classify the different files.
10 Q. Okay. And are you aware of how a mortgage
11 that has been securitized, a mortgage note that's been
12 securitized, would be reflected on something like this,
13 on this summary?
14 A. I am not familiar.
15 Q. You are not familiar. Okay. Are you aware of
16 anyone at GMAC Mortgage, LLC that has access to these
17 MERS documents and records?
18 A. No, I'm not.
19 Q. You are not aware. OQkay. Are you aware of
20 anybody at GMAC that would have a responsibility to
21 update the MERS documentation?
22 A. No.
23 Q. Okay. So the wvarious individuals at GMAC that
24 execute assignments on behalf of MERS have no
25 responsibility to update the MERS' system that they had
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actually done those assignments or anything like that?

A. That would be correct.

Q. Okay. Are you aware then of how the MERS'
system is updated?

A. No.

Q. Okay. As a vice president, do you owe a
fiduciary duty to the original lender to ensure that the
mortgage is assigned to the proper entity?

MS. ARROYAVE: Objection: Form.
THE WITNESS: I actually don't understand your
question.
BY MR. IMMEL:

Q. Do you own any duty to the -- when you assign
these mortgages, you execute them as -- for MERS as
nominee for a particular entity, correct?

A. That would be correct.

Q. Do you owe any responsibility then to that
particular entity that MERS is nominee for to ensure
that the mortgage is transferred to the new correct
entity?

A. I don't know.

Q. Okay. All right.

MR. IMMEL: I have the corporate resolution

here. Which I'1l1l enter it as Exhibit D.
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1 (Defendant's Exhibit Letter D was marked for
2 identification.)
3 BY MR. IMMEL:
4 Q. Have you seen this document before?
5 A. Yes, I have.
6 Q. When was the first time you saw it?
7 A. I'm sorry, I can't say. I don't recollect.
8 Q. You're not sure. Is it fair to say it was
9 quite a while ago?
10 A. Yes.
11 Q. Did you have any role in creating it or
12 negotiating it?
13 a. No, I did not.
14 Q. No. Okay. The first paragraph says that you
15 are authorized to assign a lien of any mortgage loan
16 registered on the MERS register to the member.
17 Who would be the member according to this?
18 Would that be GMAC Mortgage, LLC?
19 A. I don't know.
20 Q. Okay. Assign the lien, in paragraph 2, of any
21 mortgage loan naming MERS as the mortgagee when the
22 member is also the current promissory note-holder, or if
23 the mortgage loan is registered on the MERS system, is
24 shown to be registered to the member.
25 When you are assigning liens, you already
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stated that you don't consult with any of the MERS
records to determine whether or not it's registered to
who -- whoever?
MS. ARROYAVE: Objection: Form. Asked and
answered. Mischaracterization of prior testimony.
BY MR. IMMEL:

Q. Okay. You don't consult MERS system when
assigned these liens?

A. Yes.

MS. ARROYAVE: Asked and answered.
BY MR. IMMEL:

Q. All right. Okay. But is it fair to say that
you don't ascertain whether the member is the current
promissory note-holder when you assign the lien?

A. That would be correct.

Q. And you also don't know if the mortgage loan
is registered on the MERS system?

A. We are relying on our attorney network when
they check the title --

Q. Okay.

A. —- to verify what title it is presently in.
If it is MERS, we would sign for MERS.

Q. Okay.

MR. IMMEL: Exhibit E.
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(Defendant's Exhibit Letter E was marked for

identification.)
BY MR. IMMEL:

Q. Here is the GMAC Mortgage, LLC certificate of
assistant secretary. Here you go.

And you are considered a limited signing
officer giving you basically the same responsibility as
a junior officer?

MS. ARROYAVE: Objection: Form.

THE WITNESS: I don't know if that's a correct

statement.

BY MR. IMMEL:

Q. Okay. Are you familiar with this document?

A. I have a copy of this document. Which to my
recollection means that next to my name it gives me the
authority to sign for GMAC and its entities as a limited
signing officer.

Q. Okay. 1In this case, you also filed an
affidavit of lost original document?

MS. ARROYAVE: Objection: Form.

BY MR. IMMEL:

Q. Okay. And you executed this document. Is
this your signature? Here is a copy of it.

MR. IMMEL: 1I'll enter this as Exhibit F, I

believe.
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(Defendant's Exhibit Letter F was marked for
identification.)
THE WITNESS: Yes, that is my signature.
BY MR. IMMEL:

Q. Okay. And you signed this affidavit claiming
that at the time plaintiff was not presently in custody
or control of plaintiff or any of plaintiff's agents,
and that would be the note that was not in your -- their
custody or control?

A. Yes. Once again, we have a process in place
where if our attorney needs an original document, they
open up a request in our system. At that time, we have
another unit -- which is not located in Pennsylvania
where I am located -- contact custodians, contact their
own records, go to different investors. They do not do
an affidavit of this fashion unless they've exhausted
all efforts.

Q. Okay. Would it be fair to say that you're not

involved in any of those efforts?

A. That is fair to say.

Q. Okay. Why then do they ask you to execute the
affidavit of lost document —-—- lost original document?

A. They asked me to execute this for the

foreclosure department. Because after conversations

between the attorney and this other department, they
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determine that it is not available. I am the
foreclosure team lead that handles document execution.

Q. Okay. So would it be accurate to say that the
department that actually searches for the lost note
would have a better understanding of why it's lost and
where the search occurred?

A. That is a failr statement.

Q. Okay. It says that the copy of said note
attached to the complaint is a true and correct and
substantial copy of the lost or destroyed note.

Do you review any documents before executing

the affidavits of lost original documents?

A. No, I do not. I review this. Let me change
this. Excuse me. I do review this. However, I do not
review any documents. I rely, once again, on my

attorney network who is requesting the document, and
communications between the departments to determine if
it's -- 1f a lost affidavit is needed.

Q. Okay. So the portion that sets claims in
paragraph 1: Affiant has custody and personal knowledge
of the account pertaining the original mortgage loan
instruments. Affiant has actual and personal knowledge
of the facts stated herein and is authorized to make
this affidavit. Would that be accurate?

A. Yes, that is accurate.
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Q. You being the affiant have custody and
personal knowledge of the account pertaining to the
original mortgage loan instruments?

MS. ARROYAVE: Object to the form. Go ahead.

THE WITNESS: I do not have the specifié

knowledge to this one account. But I understand

what the other department does in general to try to
locate these documents.
BY MR. IMMEL:

Q. Okay. All right. And so in this particular
case, the -- there was no note attached to the
complaint. You would have no way of ascertaining that
because you don't actually review?

A. That, once again, is determined by our
attorneys' office.

Q. Okay. I'm going to just -—- I have a
substantial copy of the complaint. And just to show
that there is no note attached to it, that was the
original filing of the complaint.

You have never reviewed that, nor do you
review any other note to determine whether it is, in
fact, a true, correct and substantial copy of the lost
or destroyed note?

MS. ARROYAVE: Objection: Form.

THE WITNESS: Can you rephrase that for me?
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1 don't completely follow what you are saying.
2 BY MR. IMMEL:
3 Q. When you execute the affidavit of lost
4 original document, and make the claim that you've seen a
5 copy of the note that is attached and that's a
6 substantial copy, you really have no basis for making
7 that claim.
8 THE WITNESS: I'm still not following.
9 MS. ARROYAVE: Objection: Form.
10 BY MR. IMMEL:
11 Q. When the complaint in this case was filed,
12 there was no note attached to the complaint, correct?
13 A. From what you have just handed to me, there is
14 no note.
15 Q. Okay. Based on what I've provided you.
16 A. Yes.
17 Q. Do you normally review notes to make sure that
18 they are a true copy of the lost note?
19 MS. ARROYAVE: Objection: Form.
20 THE WITNESS: That is ~- no, I do not. It is
21 not in my position.
22 BY MR. IMMEL:
23 Q. It's not in your position.
24 MR. IMMEL: All right. I guess 1 can enter
25 this a Exhibit G.
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1 (Defendant's Exhibit Letter G was marked for
2 identification.)
3 BY MR. IMMEL:
4 Q. And going back, just for a second, to the lost
5 note affidavit. That is your signature?
) A. Yes, that's correct.
7 Q. And your understanding is that the attorney
8 representing —- from your network drafts this?
9 A. That is correct.
10 Q. Okay.
11 MR. IMMEL: This is going to be Exhibit H.
12 (Defendant's Exhibit Letter H was marked for
13 identification.)
14 BY MR. IMMEL:
15 Q. This is a copy of the note filed after the
16 complaint in this case. I don't have the notice of
17 filing page.
18 Have you ever seen this document before?
19 A. I have seen these documents. I have not seen
20 this document.
21 Q. Okay. And this wouldn't have been the
22 document that you reviewed in executing the lost note
23 affidavit?
24 A. No. We do not -- once again, we do not review
25 the note. Our attorney determines that the note is not
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available through our processes.
Q. Okay.
MR. IMMEL: This would be Exhibit I.
(Defendant's Exhibit Letter I was marked for
identification.)
BY MR. IMMEL:

Q. This is the newly found note. Here. BAnd as
you can see, if you could compare the two notes, one has
a couple of additional endorsements. Whereas, the
previous one did not. 1Is that correct?

A. That is.what I observe here, yes.

Q. Okay. In the review of the two notes and the
endorsements that are on them, have you seen this type
of situation before where one note that's been filed in
the case is partially endorsed and the other is a more
complete record of endorsements?

A, No, I have not.

Q. In following along the endorsements, can you
determine who was the last owner of the note prior to
your companies?

A. I'm sorry. Can you rephrase that for me?

Q. Can you determine who GMAC Mortgage, LLC has
acquired the mortgage note from?

A. The first endorsement I see here has a date.

It says, Mortgage Investor Corporation. It's signed on
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1 February 27th, I believe, that's 2002.
2 Q. Bll right. And they were the original lender.
3 And then, as you can see, there is another endorsement
4 there to, I believe, GMAC Mortgage Corporation. And
5 there is also one GMAC Bank. Correct?
() A. That is correct according to the observation
7 that I see on this document.
8 Q. So would you need an assignment from -- why do
9 you assign the MERS -- as a vice president of MERS, why
10 do you assign the MERS -- I'm sorry. Let me start over
11 there.
12 Why do you execute the assignment of mortgage
13 on behalf of MERS as nominee for the original lender and
14 not the last lender?
15 MS. ARROYAVE: Objection: Form.
16 THE WITNESS: Because as you stated, it's an
17 assignment of mortgage. It's not an assignment of
18 note.
19 BY MR. IMMEL:
20 Q. Right.
21 A. That's the only way I can answer that. The
22 mortgage itself, which we've both reviewed, states that
23 it's MERS as a nominee for Mortgage Investor
24 Corporation.
25 Q. Okay. So would you agree then that as the

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Bivd., Suite 500 - West Palm Beach, FL 33401




13-01350-mg Doc 26-8 Filed 10/04/13 Entered 10/04/13 18:30:44

Exhibit 1-H

Pg 93 of 109
12-12020-mg Doc 3354-2 Filed 04/04/13 Entered 04/04/13 15:11:50 Appendix
POHHERR ASES e s i
Keporinz and T=snscripam T
Page 40
1 note was transferred through these endorsements to new
2 note-holders and owners that MERS remained the
3 mortgagee?
4 MS. ARROYAVE: Objection: Form.
5 THE WITNESS: I wouldn't have that knowledge.
6 BY MR. IMMEL:
7 Q. Okay. 1It's your understanding that MERS does
8 not assign the mortgage every time the note is
9 transferred; is that correct?
10 MS. ARROYAVE: Objection: Form.
11 THE WITNESS: TI wouldn't have that knowledge
12 either.
13 BY MR. IMMEL:
14 Q. Okay. All right. Do you know who would have
15 that knowledge?
16 A. No, I do not.
17 Q. Okay. All right.
18 MR, IMMEL: And we have here defendant's
19 request for production regarding the Jeffrey
20 Stephan documents. That will be Exhibit J.
21 (Defendant's Exhibit Letter J was marked for
22 identification.)
23 BY MR. IMMEL:
24 Q. Have you seen that document before?
25 A. I have not seen this document until recently
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when I found out that I was coming here.

'

Q. Okay. And also we have the response to the

request for production regarding the Jeffrey Stephan

document.
MR. IMMEL: That will be marked as Exhibit K.
(Defendant's Exhibit Letter K was marked for
identification.)

BY MR. IMMEL:

Q. I'm going to direct you to paragraph 5 where
there has been an objection based on our request for all
MERS system documents, records, computer data, or other
MERS information reviewed by Jeffrey Stephan prior to
executing the assignment of mortgage filed in this case
to determine the proper SNE.

It's been objected to as vague and ambiguous
and improperly presumes that plaintiff has custody or
control over any MERS system documents.

As a MERS vice president, you don't have

access to any MERS system documents?

A. No, I do not.

Q. Okay.

A. I do not work for MERS.

Q. Okay. And so you don't actually review any

documents prior to executing the assignment of mortgage?

MS. ARROYAVE: Asked and answered.
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1 BY MR. IMMEL:
2 Q. Okay. And are there any -- do you receive any
3 letters, e-mails, or other correspondence from other
4 departments that have given you any instruction on any
5 of the documents which you execute?
6 A. No.
7 Q. No. BAnd in paragraphs -- request No. 7, as
8 far as the search for the lost note, you didn't actually
9 partake in that search. So you are not aware of any of
10 the locations searched, other than by other people?
11 A. That's correct.
12 Q. Do you know who those people would be that
13 searched for the note?
14 A. There is a team that's in our Minnesota
15 office. I am not familiar with who would actually
16 search for the said document.
17 Q. What is the name of that team? Do you know
18 the name of that team?
19 A. I don't have a formal name for them. I call
20 them document control. But that's my own name for them.
21 Q. Okay. All right. You said that the attorneys
22 representing you prior in this case only ask you to
23 execute the lost note affi&avit after a substantial
24 effort has occurred?
25 © MS. ARROYAVE: Objection. That goes into the
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1 attorney-client privilege.
2 BY MR. IMMEL:
3 Q. As far as you understand, a substantial search
4 for the lost note has already occurred by various people
5 within your team, other teams within GMAC at the request
6 of the attorneys?
7 A. Within GMAC the lost note affidavit or lost
8 instrument affidavit would not be executed until
9 everything has been exhausted.
10 Q. Okay. Is it common for a lost note affidavit
11 to be executed and then later the note to be found?
12 A. I don't know.
13 Q. You're not sure. Okay. Earlier you were
14 mentioning that now you work for GMAC, LLC; is that
15 correct?
16 A. That is correct.
17 Q. And you still execute documents as GMAC
18 Mortgage, LLC limited signing officers, as well?
19 A. That's the same thing you just stated.
20 Q. Right. One they dropped the name -- the
21 mortgage from the name, and one they haven't; is that
22 correct?
23 A. No.
24 Q. No.
25 A. One they dropped corporation and changed it to
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1 LIC.
2 0. Oh, okay.
3 A. They became a limited liability company.
4 That's what LLC stands for.
5 Q. Okay. You said that there was an -- initially
6 there was a referral from the referral department to the
7 attorneys?
8 A. That would be correct.
9 Q. Do you ever review any of those documents in
10 your duties as executing these other documents?
11 A. No.
12 0. So I'm going to turn to the -- this is the
13 note of authenticity ownership interrogatories limited
14 answers. Here you are.
15 MR. IMMEL: That will be Exhibit L.
16 (Defendant's Exhibit Letter L was marked for
17 identification.)
18 BY MR. IMMEL:
19 Q. Do you know, I think, it is Juan A. Aquirre?
20 A, I do not know him. But I am familiar with his
21 name.
22 Q. Okay. Are you familiar with his duties? He's
23 a senior litigation analyst.
24 A. Yes.
25 Q. Do you know if he's a senior litigation
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analyst for GMAC Mortgage, LLC, or are there other
entities that he works for?

A. I honestly do not know.

Q. Okay. Would he be part of the document team
in Minnesota that may find a note?

A. No.

Q. No. Okay. Would he be somebody, do you know,

if in his duties he's somebody that searches for lost

documents?
A. No.
Q. Okay.

MS. ARROYAVE: 1Is that, no, you don't know?
THE WITNESS: No. He does not do that.
BY MR. IMMEL:

Q. He doesn't do that. Do you know what his
duties are?

A, As it states here, he is a senior litigation
analyst. I'm not sure of what his exact
responsibilities would be.

Q. Okay. But searching for lost documents

wouldn't be one of his responsibilities, more than

likely?

A. No, it would not be.

Q. Okay. And here are plaintiff's amended
answers. Okay.
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MR. IMMEL: 1I'll mark it as Exhibit M.

(Defendant's Exhibit Letter M was marked for
identification.)
BY MR. IMMEL:

Q. It asks to identify all persons and/or
entities who are the current beneficial owners of, or
who have a beneficial or equitable interest in the
promissory note. And Federal National Mortgage
Association has been identified, Fannie Mae.

Are you aware —- and then if you look at No.
3, it says, Please identify all person and/or entities
who are current legal owners of, or who have legal
interest in the promissory note.

A. I don't have the same affidavit you have.

Q. Okay. Defendant's note. Do you have the
mortgage loan?

A. That's the mortgage loan.

Q. Okay.

MS. ARROYAVE: What has been introduced? Has
this set of interrogatory beén -

MR. TMMEL: Yes.

MS. ARROYAVE: But not the other?

MR. IMMEL: No. This was also entered,
correct?

THE COURT REPORTER: I think it was the last
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one.
BY MR. IMMEL:

Q. So if you look at paragraphs 2 and 3, can you
explain to me why Fannie Mae would have the beneficial
or equitable interest in the promissory note, based con
your understanding?

MS. ARROYAVE: Objection. It calls for a
legal conclusion.
THE WITNESS: No, I can't.
BY MR. IMMEL:

Q. And earlier when we discussed the MERS
documentation where Ginnie Mae was identified as the
investor, would it be fair to say that the beneficial or
equitable interest would actually lie with the person
who made the loan?

MS. ARROYAVE: Objection. It calls for a
legal conclusion.
THE WITNESS: I don't have that knowledge.
BY MR. IMMEL:

Q. Okay. And based on the MERS documentation
that I presented to you earlier, where the investor was
identified as Ginnie Mae. In paragraph 5 here, they are
identifying Fannie Mae as the investor.

Do you have any understanding of -- as to why

those two things would --

Ph. 561.682.0905 - Fax. 561.682.1771
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1 A. No, I don't.
2 Q. -- there would be a discrepancy there? Okay.
-3 All right.
4 And going back to the mortgage loan ownership
5) and the interrogatories one more time. Can you explain
6 why one entity would have the beneficial interest and
7 another entity would have a legal interest --
8 MS. ARROYAVE: Objection. It calls for a
9 legal conclusion.
10 BY MR. IMMEL:
11 Q. -- based on your company's protocols?
12 A. I don't have that knowledge.
13 Q. Okay. GMAC Mortgage owns some loans and
14 services other; is that correct?
15 A. To my knowledge that would be a correct
16 statement.
17 Q. Okay. Do they -- and then in other instances,
18 they both own loan and service the loan?
19 A, That would be a fair statement.
20 Q. Okay. Is it possible that GMAC Mortgage is
21 the sexrvicer for this loan and another entity -- whether
22 it be Fannie Mae, Ginnie Mae, or any other entity --
23 perhaps is the owner and GMAC is just the servicer?
24 A. That's possible. But I'm not familiar enough
25 to say yes or no.

Ph. 561.682.0905 - Fax. 561.682.1771
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Q. Okay. All right. I'm just going to go over
the notice of taking the deposition duces tecum.

{Defendant's Exhibit Letter N was marked for

identification.)
BY MR. IMMEL:

Q. All right. This is -- and just for the
record, Exhibit A, if you would turn to that. This is a
list of the documents that we requested that you bring.
A request for production. And you provided some of them
earlier,

I just wanted to go over it and see if you
brought any of these documents today, or if you were
just relying on what was produced in the request for
production. Okay?

The deponent's most recent curriculum vitae?

A. I didn't feel I needed to bring that. That's
personal.
Q. Okay. You actually provided the corporate

resolution for MERS and for GMAC. You presented the
list of certifying officers. And the MERS system
documents records, you already stated that you don't
have any access.

Your team brings you the documents. And you
don't receive any direct communication from the

attorneys that draft them?

Ph. 561.682.0905 - Fax. 561.682.1771
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A. The only type of communication I would receive
from an attorney is if a document is late in being
returned.

Q. Okay. All right. And it would be fair to say
that your primary responsibility is to create and
execute these documents, not to actually do any of the
underlying duties of ascertaining specific knowledge or
information about them, correct?

MS. ARROYAVE: Objection: Form. Asked and
answered.

THE WITNESS: And the answer to that would be,
no.

MR. IMMEL: All right. I think that's most of

it. Just let me have on second to review, but I

think that's most of it. BAll right. I think that

should do it for today.
Thank you very much for traveling here.
MS. ARROYAVE: I have a few questions.
MR. IMMEL: Yeah. I'm sorry about that.
MS. ARROYAVE: You can't have all of the fun.
Can I look at the exhibits?
CROSS (JEFFREY STEPHAN)
BY MS. ARROYAVE:
Q. I'm going to show you what has been previously

marked as Defendant's Exhibit C to your deposition.
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Do you have any knowledge of how this document
is created?
A, No.
Q. Do you have any knowledge as to whether the

information in this document is accurate?

A. No.
Q. Do you know how this is prepared?
A. No.

Q. Okay. Let me show you what has been
previously marked as Defendant's Exhibit A to your
deposition. It is the assignment of mortgage.

The information that is used to prepare this
mortgage is kept in GMAC Mortgages' business records; is
that correct?

A. Yes.

Q. And these business records from where this
information came from were created by persons in GMAC
Mortgage, employees of GMAC Mortgage, right?

A. Yes.

Q. And the information was entered into the
computer system by these GMAC Mortgage employees at the
time that they became aware of the information?

A. Yes.

Q. And they had a business duty to enter the

information into the computer system; is that correct?

Ph. 561.682.0905 - Fax. 561.682.1771
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1 A. Yes.
2 Q. And this information, these business records
3 are kept within the course and scope of GMAC's regularly
4 conducted business activities; is that correct?
5 A. I'm going to say yes.
6 Q. Okay. I'm going to show you what has been
7 previously marked as Defendant's Exhibit F to your
8 deposition. And it's the affidavit of lost original
9 document.
10 Is the information you used to prepare this
11 lost original document kept in GMAC Mortgages' business
12 records?
13 A. I don't understand the question.
14 Q. Okay. The information in the lost original
15 document, is that -- GMAC Mortgage is the owner and
16 holder of the note, correct?
17 A. Yes.
18 Q. Is that information kept within the course and
19 scope of GMAC's business records?
20 A. Yes.
21 Q. And the information in GMAC's business records
22 are entered by persons with knowledge of the information
23 that GMAC is the owner of the note?
24 MR. IMMEL: Objection: Leading.
25 THE WITNESS: Can you rephrase it? I'm not

Ph. 561.682.0905 - Fax. 561.682.1771
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1 sure if I follow what you are saying.
2 BY MS. ARROYAVE:
3 Q. The business records that GMAC has regarding
4 whether it is the original -- whether it is the owner of
5 the note, was entered by persons that have personal
6 knowledge of whether GMAC is the owner of the note; is
7 that correct?
8 A. I honestly don't know. I do not work in those
9 ‘departments.
10 Q. Okay .
11 MS. ARROYAVE: I have nothing further.
12 REDIRECT (JEFFREY STEPHAN)
13 BY MR. IMMEL:
14 Q. I would just ask: The assignment of the
15 mortgage and the information on it, this is not created
16 by anyone at -- this specific document isn't actually
17 created by a member or a worker for GMAC Mortgage, it is
18 actually created by the attorney?
19 A. Yes.
20 Q. Okay. So the attorney would have to be
21 relying on business records of GMAC Mortgage in forming
22 this?
23 A. That would be correct.
24 Q. Okay. And as to the lost note, this too is
25 created by the attorney, correct?
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1 A. That is correct.
2 0. Okay.
3 MR. IMMEL: All right. That does it.
4 MS. ARROYAVE: That's it.
5 MR. IMMEL: All right. Thank you.
6 MS. ARROYAVE: We will read.
7 THE COURT REPORTER: Okay.
8 (Witness excused.)
9 (Deposition was concluded.)
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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CERTIFICATE OF OATH
THE STATE OF FLORIDA

COUNTY OF PALM BEACH

I, the undersigned authority, certify that Jeffrey
Stephan personally appeared before me and was duly

sworn. Dated the 10th day of December, 2009.

Dated this 22nd day of December, 2009.

Jamie Reynolds Bentley, Court Reporter
Notary Public - State of Florida
My Commission Expires: 7/20/2013

My Commission No.: DD 453053
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CERTIFICATE
THE STATE OF FLORIDA
COUNTY OF PALM BEACH

I, Jamie Reynolds Bentley, Court Reporter and
Notary Public in and for the State of Florida at
large, do hereby certify that I was authorized to
and did report said deposition in stenotype; and
that the foregoing pages are a true and correct
transcription of my shorthand notes of said
deposition.

I further certify that said deposition was
taken at the time and place hereinabove set forth
and that the taking of said deposition was commenced
and completed as hereinabove set out.

I further certify that I am not attorney or
counsel of any of the parties, nor am I a relative
or employee of any attorney or counsel of party
connected with the action, nor am I financially
interested in the action.

The foregoing certification of this transcript
does not apply to any reproduction of the same by
any means unless under the direct control and/or
direction of the certifying reporter.

Dated this 22nd day of December, 2009.

o st

Jamie Reynolds Bentley, Court Reporter

Ph. 561.682.0905 - Fax. 561.682.1771

1655 Palm Beach Lakes Blvd., Suite 500 - West Paim Beach, FL 33401
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CLERK SUPERIOR G
GWINNETT C‘DUNI\?@I

IN THE SUPERIOR COURT OF GWINNETT COUNTY
STATE OF GEORGIA 11 SEP 22 AMII: 42

Civil Action File No. 11-AQMABMIER, CLERK
Plaintiff's pro se Motion to Set Aside

Foreclosure Sale and Temporary
Restraining Order filed 9/21/2011

ALFREDIA PRUITT,
Plaintiff,
V.

FEDERAL NATIONAL MORTGAGE
ASSOCIATION, GMAC/MERS,
FANNIE MAE, USAA FEDERAL
SAVINGS BANK,

Defendant.

* ok F o ¥ * * 2 »

*

ORDER DENYING PLAINTIFF'S PRO SE APPLICATION AND REQUEST FOR
TEMPORARY RESTRAINING ORDER
AND
ORDER DENYING AND DISMISSING PLAINTIFF'S PRO SE MOTION
TO SET ASIDE FORECLOSURE SALE AND THE ABOVE-STYLED ACTION FOR
FAILURE TO STATE A CLAIM UPON WHICH RELIEF MAY BE GRANTED

Whereas the Court entered a Final Order and Judgment filed on January 31,
2011 and issued a Writ of Possession filed on January 31, 2011 in Civil Action File No.
10-A-10972-3, which addressed the same issues involved and the same parties in the
above-styled Civil Action File No. 11-A-10084-3;

Whereas on February 1, 2011, the Court filed an Order Terminating Action
Pending Bankruptcy and Order Staying Previously Entered Writ of Possession filed on
1/31/2011 in Civil Action File No. 10-A-10972-3;

Whereas on September 12, 2011, the Court filed an Order Reopening Case and
Lifting Stay and Order Reinstating Writ of Possession filed on 1/31/2011 in Civil Action
File No. 10-A-10972-3;

Whereas on September 16, 2011, Plaintiff Alfredia Pruitt filed an Emergency
Motion to Stay Writ of Possession in Civil Action File No. 10-A-10972-3, and the Court
filed an Order Denying said Motion to Stay Writ of Possession on/September 16, 201 1;

Whereas on September 19, 2011, Plaintiff Alfredia Pruitt filed an Emergency

Motion for Reconsideration in Civil Action File No. 10-A-10972-3, and the Court filed an
1
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Order Denying said Motion for Reconsideration on September 19, 2011;

Whereas the Plaintiff, filed pro se the above-styled Motion to Set Aside
Foreclostre Sale and Temporary Restraining Order as a new action (Civil Action File
No. 11-A-10084-3) on September 21, 2011, asserting the same arguments as‘ set forth
in Civil Action File No. 10-A-10972-3, which addressed the same issues involved and
the same parties in the above-styled Civil Action File No. 11-A-10084-3,;

Wherefore the Court, having read and considered the afore-referenced Motion,
as well as the entire record, hereby DENIES Plaintiff's Application and Request for a
Temporary Restraining Order and DENIES AND DISMISSES the Defendant's Motion to

Set Aside Foreclosure Sale and the above-styled action for failure to state a claim upon

which relief may be granted.

SO ORDERED, this Mﬂﬁsepte ber,2011.
DAWSON JACKZON, Judge
Gwinnett Superjor/Court

Copies to:

Alfredia Pruitt, pro se
2360 Hickory Station Circle
Snellville, GA 30078 '

A.William Loeffler, Esq.
Teah N. Glenn, Esq.
Troutman Sanders LLP
5200 Bank of America Plaza
600 Peachtree St., NE

Suite 5200

Atlanta, GA 30308-2216

Gwinnett County Sheriff's Department
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/ CLEEK‘-
IN THE SUPERIOR COURT OF GWINNETT COUNTY'

STATE OF GEORGIA Z0MOCT -7 F4 2: 03

TOM LAWLER, CLERK
ALFREDIA PRUITT,

Plaintiff,

VS.
CIVIL ACTION FILE NO.
FEDERAL NATIONAL 174 10675 3
MORTGAGE ASSOCIATION,
MERS,
GMAC,
FANNIE MAE,
USAA FEDERAL SERVICING BANK
Defendant

A.COMPLAINT

COMES NOW ALFREDIA PRUITT, Plaintiff in the above-captioned matter, and respectfully
states her Complaint against Defendants FEDERAL NATIONAL MORTGAGE
ASSOCIATION, MERS, GMAC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK

as follows:

B.JURISDICTION AND VENUE

|8 Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia. 4 \

2. Defendant, Federal National Mortgage Association is a Georgia corporatlon mmay
be served with process at, ¢/03525 Piedmont Road NE building 6 ste. 300, Atlanta, GA 30305.

8z Defendant GMAC a coxporauon doing business in Georgla and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346, ~
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4, Defendant Fannie Mae a corporation doing business in Georgia and may be
served with process at 950 E Paces Ferry Rd NE, Atlanta, GA, 30326

: 5. Defendant USAA Savings Bank a corporation doing business in Georgia and may
be served with process at Terminus 200 Building, 3333 Piedmont Rd, Ste 2050, Atlanta, GA
30305.

6. Defendants are individual corporations doing business in Georgia and can be
served with process by their Attorney at William Loeffler, esq., Teah N. Glenn, esq.
Troutman Sanders LLP., 5200 Bank of America Plaza, 600 Peachtree Street NE, Suite 5200
Atlanta, GA 30308-3218.

7. Jurisdiction is proper in this Court.

8. Venue is proper in the Gwinnett County Superior Court of Georgia. Specr.ﬁcally,
venue is mandatory in this county because the real property complamed of is located in this
county. ; L

C. Cause of Action (WRONGFUL FORECLOSURE, FRAUDULENT CONVEYANCE
OF PROPERTY)

9. Plaintiff’s cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATION, MERS, GMAC, FANNIE MAE, USAA FEDERAL SERVICING BANK is
under wrongful foreclosure because the Defendants illegally assisted GMAC, Federal National
Mortgage Association with the unlawful foreclosure of the plaintiff’s property. Plaintiff seeks to
set aside the sale of her property by GMAC and stop the eviction under O.C.G 4. §§ 44-14-162
et seq.

10" Plaintiff asserts that there are several &audulent problems w1th the note mcludmg
but not limited to notarial, signatures, and unlawful assignments.

D.FACTUAL ALLEGATIONS

11.  Plaintiff owned property located at 2360 chkory Statlon Circle, Spellville,
Georgia 30078.

12. The Plamuff became mdebted to USAA F ederal Savmgs Bank

13.  Plaintiff failed to pay. the debt and started negotiating the payment with USAA
Federal Savings Bank.
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25. Here, Plaintiff has asked the Defendants to produce to the original note and all
authentic signatures.

26. Defendant’s failed to comply with Plaintiff’s request.

27. To date, Defendants have not produced the original note or shown that MERS
was a holder that had a right to assign/enforce.

28. Defendant’s failure to produce the original note and show that MERS and
Defendants were holders of the instrument brings Plaintiff’s claim of wrongful foreclosure.

29. Courts have held that if Mers is the only mortgagee, without ownership of the
mortgage instrument it does not have an enforceable right.”); Bellistri v. Ocwen Loan Servicing,
LLC, 284 S.W.3d 619, 624 (Mo. Ct. App. 2009).

30.  Plaintiff asserts that MERS was never a holder of the note and was simply a
nominee. Therefore, MERS had no right to enforce or execute foreclosure proceedings
regarding plaintiff’s property.

31.  Inessence, if “MERS never held the promissory note, thus its assignment of the
deed of trust to GMAC or any other Defendant separate from the note had no force.”); In re
Agard, No. 810-77338, 2011 WL 499959, at *16. o a b

32,  Plaintiff argues that MERS’s ‘nominee’ status and the rights bestowed upon
MERS within the Mortgage itself, are insufficient to empower MERS to effectuate a valid
assignment of mortgage to GMAC or any other Defendant. Thus, resultmg in wrongful
foreclosure proceedings against Plaintiff’s home.

F. REQUEST FOR QUIET TITLE HEARING AND ISSUANCE OF TEMPORARY
RESTRAINING ORDER

33. Plaintiff asks the court to set her complaint for quiet title for a hearing, and
pending hearing and outcome of the case, issue a temporary restraining order/stay against
Defendants.

34. In the event this Court does not grant the Plaintiff’s quite title hearing request and
Application for a Temporary Restraining Order, she will suffer irreparable harm because the real
estate which is the subject of this lawsuit is unique in character and cannot be replaced with

money damages only. Applicant has no other adequate remedy at law.
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G. Prayer

35. For these reasons, Plaintiff respectfully asks the court to, set complaint for quite
title for a hearing, grant remedies clearing title, issue a temporary restraining order preventing
the Defendants from evicting Plaintiff from her property and enforcement of Plaintiff’s rights.

Rj&‘gﬁl bmitte _/d’

ld I'Ul

2360 Hickory Station Circle
Snellville, Georgia 30078

(770) 668-3915 Phone

VERIFICATION

L, Plaintiff Alfredia Pruitt, having been duly sworn, under penalty of perjury, deposes and says
that T am over the age of eighteen (18) and mentally competent to testify in this matter My' person and my
property are in danger of lmmedlate and nreparable mjury, and loss, or damage w111 result to the apphcant (
before the adverse party or h1s attorney can be heard in opposmon, and I hereby Certlfy that the facts set
forth regarding all matters stated in the above paragraphs are true and correct, therefore since this is an
Emergency Petltlon fmther notice should not be requlred I have read the foregomg pleadmg, the facts
stated therem are from ﬁrsthand lcnowledge a.nd are true and correct to the best of my knowledge and
belief.

W Ocmm

Alfredla Pruitt
X - B I '“'i,zfl\ iy
Subscribed and sworn to before me, Q\}‘: Q’,
L .
this 7th day of October, 2011. NOTRRY PU;‘-‘—J‘-
EXPIRES

(‘} JULY 2% %

Seal
\I\)\ m C;/)'\- \f\m@‘?ﬂb{-ﬁ My Commission Exptreé’ Vc S 2 00§
1oy leo (>—
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IN THE SUPERIOR COURT OF GWINNETT COUNTY
STATE OF GEORGIA

ALFREDIA PRUITT, Civil Action File No. 11-A-10675-3
Plaintiff, r~

V. Plaintiff's pro se Motion/ApplicationTor DR

Temporary Restraining Orderfiled @ =

FEDERAL NATIONAL MORTGAGE 10/7/2010

ASSOCIATION, MERS, GMAC,

FANNIE MAE, USAA FEDERAL
SAVINGS BANK,

Defendants.

* % F *F F ¥ 3 * %

NeELORER
90:¢ Wd 0110

*

ORDER DENYING PLAINTIFF’'S PRO SE MOTION/APPLICATION FOR
TEMPORARY RESTRAINING ORDER
AND
ORDER DENYING AND DISMISSING
THE ABOVE-STYLED ACTION FOR FAILURE TO STATE A CLAIM UPON WHICH
RELIEF MAY BE GRANTED

Whereas the Court entered a Final Order and Judgment filed on January 31,
2011 and issued a Writ of Possession filed on January 31, 2011 in Civil Action File No.
10-A-10972-3, which addressed the same issues involved and the same parties in the
above-styled Civil Action File No. 11-A-10675-3;

Whereas on February 1, 2011, the Court filed an Order Terminating Action
Pending Bankruptcy and Order Staying Previously Entered Writ of Possession filed on
1/31/2011 in Civil Action File No. 10-A-10972-3;

Whereas on September 12, 2011, the Court filed an Order Reopening Case and
Lifting Stay and Order Reinstating Writ of Possession filed on 1/31/2011 in Civil Action
File No. 10-A-10972-3;

Whereas on September 16, 2011, Plaintiff Alfredia Pruitt filed an Emergency
Motion to Stay Writ of Possession in Civil Action File No. 10-A-10972-3, and the Court
filed an Order Denying said Motion to Stay Writ of Possession on September 16, 2011;

Whereas on September 19, 2011, Plaintiff Alfredia Pruitt filed an Emergency

Motion for Reconsideration in Civil Action File No. 10-A-10972-3, and the Court filed an
1
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Order Denying said Motion for Reconsideration on September 19, 2011;

Whereas the Plaintiff filed pro se a Motion to Set Aside Foreclosure Sale and
Temporary Restraining Order as a new action (Civil Action File No. 11-A-10084-3) on
September 21, 2011, asserting the same arguments as set forth in Civil Action File No.
10-A-10972-3, which addressed the same issues involved and the same parties in the
above-styled Civil Action File No. 11-A-10084-3, and the Court entered an Order
Denying Plaintiff's Pro Se Application and Request for Temporary Restraining Order
and Order Denying and Dismissing Plaintiff's Pro Se Motion to Set Aside Foreclosure
Sale and the Action for Failure to State a Claim Upon Which Relief May be Granted on
September 22, 2011;

Whereas the Plaintiff filed a pro se Motion to Get Bond Requirement Waived on
September 22, 2011 and an Emergency Motion to Amend and Reconsider Request for
Temporary Restraining Order on September 26, 2011 in Civil Action File No. 11-A-
10084-3, and the Court entered an Order denying said Motions on September 28,
2011;

Whereas the Plaintiff has filed Notices of Appeal in both Civil Action File No. 10-
A-10972-3 and Civil Action File No. 11-A-10084-3;

Whereas on October 7, 2011, the Plaintiff, filed pro se the above-styled action as
a new action (Civil Action File No. 11-A-10675-3) and filed the foregoing
Motion/Application for Temporary Restraining Order in said new action on October 7,
2011, asserting the same arguments as set forth in Civil Action File Nos. 10-A-10972-3
and 11-A-10084-3, which addressed the same issues involved and the same parties in
the above-styled Civil Action File No. 11-A-10675-3;

Wherefore the Court, having read and considered the afore-referenced Motion,

as well as the entire record, hereby DENIES Plaintiff's Motion/Application for Temporary
2
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Restraining Order and DISMISSES the above-styled action for failure to state a claim
upon which relief may be granted, as the same has been previously adjudicated by
Final Order and Judgment in Civil Action File No. 10-A-10972-3. The Court notes that
the Georgia Court of Appeals denied the Plaintiff's emergency motion, finding the
Plaintiff was not entitled to maintain possession of the premises pending appeal and
that said appeal was not timely filed. See Court of Appeals No. MD-12-04, October 6,
2011 and Civil Action File Nos. 10-A-10972-3 and 11-A-10084-3.

50 ORDERED, this/ " ay of October, 2011.

C;—rﬂ&wgﬁ"&‘é‘ﬂkf\
AWSON JACKS

D ON/ Judge
Gwinnett Superior Ggurt

Copies to:

Alfredia Pruitt, pro se
2360 Hickory Station Circle
Snellville, GA 30078

A.William Loeffler, Esq.
Teah N. Glenn, Esq.
Troutman Sanders LLP
5200 Bank of America Plaza
600 Peachtree St., NE

Suite 5200

Atlanta, GA 30308-2216

Gwinnett County Sheriff's Department
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IN THE SUPERIOR COURT OF GWINNETT COUNTY

STATE OF GEORGIA 2012 JAN 26 AMI1: 5L
ALFREDIA PRUITT, 2CHARD ALEXNATCER, CLERK
)
Plaintiff, )
) CIVIL ACTION FILE
V8. )
) NO.11-A-10675-3
FEDERAL NATIONAL MORTGAGE )
ASSOCIATION, MERS, GMAC, FANNIE )
MAE, USAA FEDERAL SAVINGS BANK )
)
Defendants. )

ORDER DIRECTING CLERK TO CANCEL TWO (2) LIS PENDENS

This matter comes before the Court on Defendants Federal National Mortgége
Association, MERS, GMAC, Fannie Mae, and USAA Federal Savings Bank ’s Motion to Cancel
Two (2) Lis Pendens. The Court having read and considered the entire record, and all
submissions with respect to the motion, including any supporting and opposing briefs, and for
other gpod cause shown, it is hereby ORDERED that Defendant’s Motion is GRANTED.

The Clerk of Court is hereby directed to file and record the attached Cancellation of Two
(2) Lis Pendens, to cancel and remove from the record that certain Lis Pendens recorded in Lien
Book 3261, Page 7, which was previously filed and recorded on March 18, 2011, and to cancel and
remove from the record that certain Lis Pendens recorded in Lien Book 3449, Page 161, which was

previously filed and recorded on October 7, 2011

SO ORDERED this o0 &iay of JTAN u/élz/f ,201. A

=

DAWSON JACKSON /
QLa.C oW . Judge, Superior Court ¢f &winnett County, Georgia

C,ouf'*'wrw
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Copies to:

Alfredia Pruitt, pro se
P.O.Box 1312
Norcross, GA 30071

Daniel K. Barbagelata, Esq.
McCurdy & Candler, LLC

Six Piedmont Center, Suite 700
3525 Piedmont Road, NE
Atlanta, GA 30305

William A. Loeffler, Esq.
Teah Glenn, Esq.

Troutman Sanders LLP

5200 Bank of America Plaza
600 Peachtree St., NE

Suite 5200

Atlanta, GA 30308-2216
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TS Trg

PLAINTIFFS & e L . P/u\ % i zﬁo S &

T fﬁmrrmﬁa&u %ﬁﬁ% onmt Mw} o

I:UJJ!A Sawlr\o\.& Oy
ATTORNEYS (Firm Name, Address, and Telephone No.) | ATTORNEYS (If Known)
TY (Check One Box Only) PARTY (Check One Box Only)- . '

debtor o U.S. Trustee/Bankruptcy Admin btor o Uus. Trustee/Bankmptcy Adrmn
g Creditor o Other D'gcditor O Other )
o Trustee O Trustee |
("AUbli ON (WRITEAB S”IA ACHON INCL U'EINGAE Us. ?Tﬁ (¢} \VED)
Unl ?CE;\&ZYDS wne "L'\ ‘\b T I Vi D lwhor]

Ll Tl T2
n a-n g 5

FREP 7001(1) Rccuvery oi' Muncy/Property

11-Recovery of money/property - §542 turnover of pmpsl‘ty
| "12-Recovery of money/property - §547 preference i
[E’l'iRecovcw of moncy/property - §548 fraudulent transfer
J 14-Recovery of money/property - other 3

BP 7001(2) - Validity, Prierity or Extent of Lien
21-Validity, priority or extent of lien or éther interestin property «

FRBP 7001(3) - Approval of Sale of Property .
s 1-Approval of sale of property of estate and of a co-owner - §363(h)

FRBP 7001(4) - Objection/Revocation of Discharge
[ 41-Objection / revocation of discharge - §727(c)(d)i(e)

FRBP 7001(5) - Revocation ofConi'rmuhon
S1-Revocation of confirmation

FREY 7001(6) - Dischargeability
] 66-Dischargeability - §523(a}(1),(14),(14A) priority tax claims -
D 62-Dischargeability - §523(a)(2), filse pretenses; false representation,
actual fraud ’
D 67-Dischargceability - §523(a)(4), fraud as fiduciary, embezzlement, larceny

(contiliued next column)

FRBP 7001(6) - Dischargeability (continued)
61-Dischargeability -:§523(s)(5), domestic support
O 68-Dischurgeability - §523(a) illful @ malicious injury
(] 63-Dischargeability - §523(a)(8) 011 ANOB: 12
64-Dischargeability - §523(a)(15), @ivdree or scparution obligation
(other than domestic support);,

Oes -Dischargeability - other = :,_,,;
X Cuzx
FRBP 7001(7) - Injuictive Reliff S: & 915’:'2
Tl-Injunctive relief - unpusn@ o E afinm o
(s Injunohvn relicf - uthcr Z fidy o=SxIr-
- 21 M
it o X 0500
FRBP 7001(8) Subordination ofQak mercg = =
81+Subordination of claim oH 1¢ - = b 2
@ %
FR}}P 7001(9) Declaiatory Judgme —
- 91-Declaratory judgment i

FRBP 7001(10) Determination of Rbdaved Acti;u?_i:
01-Determination of removed claim or nause_v_%,

Othier
[ ss-51PA Case— 15 USS. C. §§78uan et.sag.
. 02-Other (e.g. other actions that would have been bmught in stnte court

if unrelated to bankruptcy case)

O Check if this case involves a substantive issue of state law

a Check if this is asserted to be a class action under FRCP 23

0 Check if a jury trial is demanded in complaint

Demand §

Other Relief Sought
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VERSARY:PROCEEDING ARI
BANKRUPTCY CASE NO. [ ( _ 5 14(/ 9

_Uuhl

ADVERSARY

Fa R

-

CASHN
Yo,

G DIVISION OFFICE
e,

PLAINTIFF

PROCEEDING NO.
DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGHNATU ;OF&II‘ORNEY PL IFF)
@ /b‘/ﬁ”
DATE _ PRINT NAME OF A 1Y (OR PLAINTIFF)
\ ;
2/l e, TR

INSTRUCTIONS

The filing of a baakruptcy case creates an "estate” under the jurisdiction of the bankruptcy court which consists of:
all of the praperty of the debtor, wherever that property is located. Because the bankruptey estate is so.extensive and the
* Jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be. -
lawsuits conceming the debtor’s discharge, Ifsuch a lawsuit is filed in a bankruptey court, it is called an adversary
proceeding. y

A party filing an adversary proceeding must also must complete and file Form 104, the Adversary Proceeding Covet
Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic Case
Filing system (CM/ECF). (CM/ECF captures the information on Form 104 as part of the filing process.) When completed,
the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the information to
process the adversary proceeding and prepare required statistical reports on court activity,

. The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely self-
explanatory, must be completed by the plaintiff's attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear . the complah{t. >
Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.
Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be sighed by the attorney of record in the box on the second page of the form. If the
plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an
attorney, the plaintiff must sign.
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FILED

N CLIRK'S OFFICE
U BANKRUPTCY COUI
NORTHEKN DISTRICT

IN THE UNITED STATES BANKRUPTCY COURT “"0F GEORGIA

NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

2011 mM08:12

MR [GIN ‘\ THOHAS

ALFREDIA PRUITT, (
Debtot, Qc,,% L { Z
CLERK

VS,

- CASE NO. 11-52442

* FEDERAL NATIONAL

MORTGAGE ASSOCIATION, MEFS /
GMAC, s | 4
FANNIE MAE, Sfvin 1 E = 5 6
USAA FEDERAL %%&.BANK ) E A
Creditor

DEBTOR’S/PLAINTIFF'S ADVERSARY PROCEEDING

A. Motion

COMES NOW ALFREDIA PRUITT, Plaintiff in the above-captioned matter, and respectfully files
this adversary proceeding against Defendants FEDERAL NATIONAL MORTGAGE
ASSOCIATION; AC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK as

follows:

B.JURISDICTION AND VENUE

1. Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia.

2. Defendant. Federal National Mortgage Association is a Georgia corporation, may

be served with process at, ¢/03525 Pledmont Road NE bulldlng 6 ste. 300, Atlanta, GA 30305.

6 Defendant GMAC a corporation doing business in Georgia and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346,

4, Defendant Fannie Mae a corporation doing business in Georgia and may be
served with process at 950 E Paces Ferry Rd NE, Atlanta, GA, 30326

gl Defendant USAA Federal Savings Bank a corporation doing business in Georgia
and may be served with process at Terminus 200 Building, 3333 Piedmont Rd, Ste 2050,
Atlanta, GA 30305.
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6. Jurisdiction is proper in this Court.

7. Venue is proper in this Court.

C.FACTUAL ALLEGATIONS

8. Plaintiff owned property located at 2360 Hickory Station Circle, Snellville,
Georgia 30078.

9. The Plaintiff became indebted to USAA Federal Savings Bank. Plaintiff failed to
pay the debt and started negotiating the payment with USAA Federal Savings Bark. ° :

10.  Defendant GMAC, Federal National Mortgage Association purchased Plaintiffs
property at a sale in which GMAC was not the beneficiary or holder of the note. Federal
National Mortgage Association filed a dlSpOSSCSSOry proceedmg complamt for eviction of
Plaintiff from her property. ;

11. On December 1, 2010 the lower court Luled in favor of the Defendants to evict the
plaintiff from her property.

12, Subsequently, the Plaintiff filed a lawsuit and appeal against the Defendants for
unlawful foreclosure on December 6, 2010).

D. Cause of Action (UNLAWFUL FORECLOSURE/PREDATORY LENDING)

13.  Plaintiff's cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATION, GMAC, FA ! {E MAE, USAA FEDERAL SERVICING BANK is because
the Defendants 1llegally assiste ji‘ AC, Federal National Mortgage Association with the
unlawful foreclosure of the plaintiff’s property.

14.  Plaintff requested information from Defendants to prove that the person signing
all affidavits for foreclosure had personal knowledge of the information contained in the
affidavit.”

15.  Inaddition, Plaintiff requested that the Defendants provide evidence that they are
the true legal holder of the loan/note, to validate the debt and to prove that they are a valid and
legitimate credltor

16.  Defendants have yet to prove any of these allegations or produce any documents
requested. ‘ ‘



13-01350-mg Doc 26-13 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-M
Pg 6 of 14
1234202041416 Dog3354:2 1-Filedi04/04182/ LEntetet: 0402 B A6L 1BS05: 1 A pharlix
Exhibits Adiictmygh fa@e SRy 130 of 152

17.  Plaintiff filed suit against the Defendants seeking to set aside the sale of her
property by GMAC and stop the eviction.

E. ADVERSARY PROCEEDING

18. Plaintiff is seeking an emergency adversary proceeding order to prevent the
defendants from lifting the automatic stay and evicting the Plaintiff from the property which is
the subject of the land and title lawsuit during the automatic stay.

19.  Defendant is not the owner of the mortgage and note.

20.  The trustee is not properly authorized to post the sale notice and they did so

illegally and with intention to deceive the borrower and the court causing the borrower

and the court to reasonably rely upon upon the statements of facts and procedures used by
the lender. '

21.  Allowing the sale/ eviction and lifting the automatic stay will result in Plaintiff

being possible a victim of predatory lending and unlawful foreclosure.

22, Ttis probable that the Plaintiff will ﬁrpvail in this lawsuit.

23.  Also, the Plaintiff’s claim against the Defendants is filed to preserve the status
(iub of the parties until the issue of title is resolved.

24, Inthe event this Court does not grant the Plaintiff’s Adversary proceeding, she .
will suffer irreparable harm because the real estate which is the subject of this lawsuit is unique

" in character and cannot be replaced with money damages only. Applicant has no other adequate
remedy at law.

25.  In addition, allowing the Sale and eviction to be completed, would not only expose
Plaintiff to potentially ruinous financial liability, but would also be a direct violation of The Due

Process Clause, and numerous Constitutional guarantees concerning property.

F. Request for Adversary Proceeding

26.  Plaintiff asks the court to set her adversary proceeding for a hearing, and after
hearing the complaint, issue a continued automatic stay order against Defendants and stop the
eviction until or after the lawsuit has been resolved.
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G. Prayer

27. For these reasons, Plaintiff asks the court to grant the adversary proceeding order
to prevent lifting the automatic stay and to stop the eviction and enforcement of her rights.

RCSECMC;Y sumied,

Alfrddia Pruitt =~V

2360 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone

Tr_'US‘lL AIaS Si Y"Q‘J
bno( \!\’S{\‘Q—L:ﬁi ‘Q\m} \NLS {Mn&cﬁ%

et uJLﬂ el

o g sl b
ALY Oi/\@%‘\?iﬁ Q@ii %ﬁl
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CERTIFICATE OF SERVICE

This is to certify that the undersigned served a copy of the Adversary Proceeding through the
electronic case filing system (ECF) or by placing a copy of the same in the United States Mail,
with sufficient postage thereon to ensure delivery upon all parties listed on this 28" day of
February 2011.

l\wﬂly sybmitted,

Alfredld Pruitt

2360 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone

VERIFICATION

. 1, Plaintiff Alfredia Pruitt, having been duly sworn, under penalty of perjury, deposes and
says that I am over 111e age of erghteen ( 18) and mentally competent to testify in this matter. My
person and my pmperty are in danger of immediate and irreparable injury, and loss, or damage
will result to the applicant before the adverse party or his attorney can be heard in opposition;
and I hereby Certify, that the facts set forth regarding all matters stated in the above paragraphs
are true and corrcct therefore since this is an Emergency Petition further notice should not be
required. 1 have read the foregomg pleadmg, the facts stated therem are from firsthand

knowledge and are true and correct to the best of my knowledge and belief.
This 28th day of February, 2011

bhd. tictt

Alfredfaruitt

Subscribed and sworn to before me,
this 28th day of February, 2011.
Seal

Notary-Pablic @ BADWAN
NOTARY PUBLC, GWINNETT COUNTY, GEORGIA

My Commission Expires: MY COMMISSION EXPIRES OCTOBER 7, 2011
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When a promissory note is sold by the original lender to others, the various sales

of the notes supposedly are tracked on the MERS System.
16.

MERS claims that once MERS becomes the beneficiary of record as “nominee”
regarding deeds of trust and becomes grantee of record as “nominee” with respect to
security de\e‘;dsz, 1t Femainsy the bcp;i,ficiary/ grantee when the beneficial ownership interests
in the promisso;ry: note or se;Vi‘cingtri)ghts are transferred by one MERS Member to
another and MERS Lfacks the tranéfers electronically on the MERS System. In other
words, with “nominee” status only, MERS nonetheless clalims to be something else

% entlrely at the same time --a “beneﬁmary” or “grantee” of a note or the servicing nghts ‘
on that note evcn though ( 1) 1t ncver held and does not hold an ownershlp lntcrest n
mther the éotwr Sémcmg,r;ghtsk at the mﬁe of the original I,Qanftransacuon;aQQ even .
after: such note or scrvicing rights were subsequently sold (and p‘éteﬁﬁallyifeisold)'"in the
(market Whether asa mortgage backed secunty or otherw1se and (2) i1t cannot bea trustce
undef Gcorgla law.
17.

MERS claims tﬁat 50 long as the subsequent sale of the note or servicing rights

involves a member of MERS, MERS remains the “beneficiary” éf recbrd on the deed‘c;f

trust or the “grantee’ on the security deed and continues to act as a “rnominee” for the

new beneficial owner.
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such bifurcation was intended because such a bifurcation of the note from the deed of

trust would render the debt unsecured.”); In re Leisure Time Sports, Inc. 194 B.R. 859,

861 (9th Cir,1996) (stating that “[a] security interest cannot exist, much less be

transferred, independent from the obligation which it secures” and that, “[i]f the debt is

not transferred, neither is the security interest”); In re BNT Terminals, Inc., 125 B.R. 963

(Bankr. N.D. Ill. 1990) (“An assignment of a mortgage without a transfer of the

underlying note is a nullity. . .. It is axiomatic that any attempt to assign the mortgage
without transfer of the debt will not pass the mortgagee's interest to the assignee.”); Yoi-

Lee Realty Corp. v. 177th Street Realty Associates, 208 A.D.2d 185, 626 N.Y.S.2d 61,

64 (N.Y.A.D. 1 Dept.,1995) (“The mortgage note is inseparable from the mortgage, to
which the note expressly refers, and from which the note incorporates provisions for

default.”); Inre AMSCO, Inc ., 26 B.R, 358, 361 (Bkrtcy. Conn., 1982) (reaffirming that

“[t]he note and mortgage are inseparable”); Barton v. Perryman, 577 S.W.2d 596, 600

(Ark., 1979) (“[A] note and mortgage are inseparable.”); Trane Co. v. Wortham, 428
S.W.2d 417, 419 (Tex. Civ. App. 1968) (“The note and mortgage are inseparable. . . .”);

Kirby Lumber Corp. v. Williams, 230 F.2d 330, 333 (5th Cir. 1956) (‘“The rule is fully

recognized in this state that a mortgage to secure a negotiable promissory note is merely
an incident to the debt, and passes by assignment or transfer of the note. * * * The note

and mortgage are inseparable. . . .”); Kelley y. Upshaw, 39 Cal.2d 179, 192, 246 P.2d 23

(1952). (“In any event, Kelley's. purported assignment of the mortgage without an
assignment of the debt which is secured was a legal nullity.”); Hill v. Favour, 52 Ariz,

561, 84 P.2d 575 (Ariz. 1938) (“The note and mortgage are inseparable; the former as

&
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11-571¢
obtaining legal title to real property in the State of Georgia as a trust or trustee for the
benefit of MERS members and non members.
&p.
. MERS has no duthority to hold legal title to real property and promissory notes in
the State of Georgia ds a trust or trustee. |
®.
 MERS has tio authority to sell real property and/or promissory notes as a trust or
trustee for any entity.
s}
" ‘'MERS 1szii:tmg as a trast or trustee without appropriate approval from the Georgia
Department of Banking and Finance.
TS AR W e < . 3 @ e
MIRS cafinot register to act as a trust o trustee in the State of Georgzia because it
does not now méet the registration requirements to bé registered by the Georgia

£

Department of Banking atd Finance.

‘In addition’to being void because MERS cannot lawfully be a Granted of a
Secur‘itybecd acting solely as a nomirnee for a lender because MERS would 'be 4cting as
a corporate ﬁduCiarS"i‘n Georgia when it lacks the capacity to act as a corporate fiduciary,
the Secutity Deeds of thié PIaintiff and the putative plaintiffs naming MERS; acting solély
as nominee, and thereby conveying legal title to the property to MERS, acting solely as

nominee, as opposed to conveying legal title to the Lender, also causes a problem with
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Black’s Law Dictionary defines “nominee” as “[a] person designated to act in
place of another, usually in a very limited way” and as “[a] party who holds bare legal
title for the benefit of others or who receives and distributes funds for the benefit of
others.” Black’s-Law Dictionary 1076 (8" ed. 2004).

9.

A “beneficiary” is defined as “one designated to benefit from an appointment,
disposition, or assignment . . . or to receive something as a result of a legal arrangement
or instrument.” BLACK’S LAW DICTIONARY 165 (8* ed. 2004).

)

But it is obvious from the MERS’ “Terms and Conditions” that MERS is not a

beneficiary as it has n‘d nghts Lwhatsoeve‘r to any payments, to any servicing rights, or to
. any of the properties secured by the loans. | |
®.

With respect to a corpotation, such as MERS, acting as a fiduciary,0.C.G.A § 7-1-
242 declares:

1. No corporation, partnership, or other business association may lawfully
act as a fiduciary in this state except:

(1) A financial institution authorized to act in such capacity pursuant
to the provisions of Georgia law; '

(2) A wust company,

(3) A national bank or a state bank lawfully doing a banking
business in this state and authorized to act as a fiduciary under
the laws of the United States or another state;

©
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(B) A trust company in violation of Code Section 7-1-242... (ernphasis
supplied) '

&

MERS is clearly acting as a Trust Company as its role v?ith respect to the Deed to
Secure Debt is to hold legal title to property for the benefit of another. The Supreme
Court of Georgia has ruled:

"No formal words are necessary to create a trust estate. Whenever a

manifest intention that another person shall have the benefit of the property
is exhibited, the grantee shall be declared a trustee." (emphasis supplied).

Carmichael Tile Co. v. Yaarab Temple Bldg. Co., 182 Ga. 348 (Ga. 1936) (emphasis
added).

OCGA Sec. 53-12-24(a), states'that a corporation that wishes to act as trustee
“must have the power to act as a trustee in Georgia.”

&

OCGA Sec 7- 1 242 prov1des that only certaln corporatlons or busmess entities

may act asa ﬁduc1ary in Gcorgm These are basmally ba.nks trust companies, and othcr

financjal institutions.

Dl
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issue an order that declares that all deeds under power (i.e. foreclosure deeds) that were
prepared as a result of the invalid non-judicial sales of the Plaintiff’s property and the
property of the putative plaintiffs and that were recorded on the land records of the
Georgia counties wherein the land lies are VOID and which restores title as it existed just
prior to the invalid foreclosure sale.
COUNT I
WRONGFUL FORECLOSURE AS A TORT
@
The Plaintiff incorporates by this specific reference the preceding paragraphs of
this Complaint as if stated fully herein.
@
In Georgia there exists a statutory duty upon a mortgagee to exercise fairly and in

good faith the power of sale in a deed to secure debt. Although arising from a contractual

nght, breach of this duty is a tort compensable at law. Clark v. West, 196 Ga. App. 456,

395 S.E.2d 884 (1990)

@

Because of any one of the reasons identified above, including but not limited to (1)
the fact that no notice meeting the requirements of OCGA 44-14-162.2 was sent to the
Plaintiff or the putative plaintiffs by the secured creditor becaus, (2) the fact that MERS
was not a holder in dué course of the promissory note, (3) the fact that the security deed

only granted power of sale to MERS, acting solely as nominee for the lender, in the very

limited and extraordinary circumstance that it becomes necessary to comply with local

&
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IT IS ORDERED as set forth below:

Date: August 26, 2011 M ,@ZJJ’,
Mary

Mdfy Grace Diehl
U.S. Bankruptcy Court Judge

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
IN RI: : Chapter 7
ALFREDIA PRUITT, Case Number: 11-52442-MGD
Debtor, Judge Mary Grace Diehl
ALFREDIA PRUITT,
Plaintiff,
\2 Adversary Proceeding: 11-5116

MERS/GMAC, FANNIE MAE, USAA
FEDERAL SAVINGS BANK and
FEDERAL NATIONAL MORTGAGE,

Defendants.

ORDER DISMISSING ADVERSARY PROCEEDING

Alfredia Pruitt (“Debtor”) initiated the above-styled adversary proceeding on March 2, 2011,

by filing a multiple count complaint against the above named Defendants. Debtor’s underlying
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Chapter 7 was dismissed on August 25, 2011 based on Debtor’s motion to voluntarily dismiss her
case.' (Case No. 11-52442; Docket No. 49). Debtor has also filed a motion to dismiss the above-
styled adversary proceeding. However, because this adversary proceeding was on appeal, this Court
no longer had jurisdiction to enter a dismissal order. Griggs v. Provident Consumer Disc. Co., 459
U.S. 56, 58,103 S. Ct. 400, 402, 74 L. Ed. 2d 225 (1982); Thompson v. RelationServe Media, Inc.,
610 F.3d 628, 638 (11th Cir. 2010). On August 24, 2011, Debtor’s appeal was dismissed. (Docket
Nos. 24 & 25). Based on the dismissal of the appeal, Debtor’s motion to dismiss this adversary
action, and the dismissal of Debtor’s underlying Chapter 7 case, it is

ORDERED that the above-styled adversary proceeding is hereby DISMISSED.
The Clerk is directed to serve a copy of this Order on Plaintiff, Defendants, and counsel for
Defendants.
END OF DOCUMENT

! Debtor’s Chapter 7 case was dismissed pursuant to an order under 11 U.S.C. §§ 109(g)
and 349(a), and Debtor is barred from filing another bankruptcy case, under any chapter, through
and including August 17, 2012.
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Z o~ =0

IN THE SUPERIOR COURT FOR THE COUNTY OF GWINNETT = n ER=

STATE OF GEORGIA = Z IEg

> w1 =

g D = g-‘i—’,

CIVIL ACTION FILE# = %: 523

2 5 =

ALFREDIA PRUITT pro se, JURY TRIAL
Plaintiff DEMANDED

V.

MERS/GMAC, USAA FEDERAL SAVINGS BANK,
FEDERAL NATIONAL MORTGAGE ASSOCIATION,
FANNIE MAE,

COMPLAINT

FOR WRONGFUL FORECLOSURE, DECLARATORY RELIEF AND
JUDGEMENT, ASSIGNMENT AND TITLE FRAUD/SLANDER OF TITLE,
VIOLATION OF DUTY OF GOOD FAITH AND FAIR DEALING. CLAIM FOR
LITIGATION FEES AND COSTS AND PUNITIVE DAMAGES

1. Plaintiff Alfredia Pruitt brings this action against the above-named Defendants for
Wrongful foreclosure, declaratory relief and judgment, title fraud/slander of title,
violation of duty of good faith and fair dealing and makes claims for litigation fees
and cost, as well as punitive damages.

2. The above-named Defendants have unlawfully and wrongfully foreclosed on Plaintiff
home Located at 2360 Hickory Station Circle, Snellville, Georgia 30078. This
property was Owned by Alfredia Pruitt(plaintiff). It was her primary residence since
2006. It was auctioned on the Gwinnett County Court house steps on September 7,

2010.
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2

INTRODUCTORY STATEMENT

3. The plaintiff signed a Security deed with USAA Federal Savings Bank on August 6,
2006, which was recorded in the office of the clerk of superior court of Gwinnett
County.

4. The Plaintiff assumed over the years of changing servicers, mortgage lenders, etc.,
that proper title and recording procedures had been followed.

S. Plaintiff spoke with HUD Counselor on June 2010 and January 2011,

Counselor told Plaintiff accofding to her financial Summary she was eligible for the
making home affordable plan, and they would fax documents in to USAA Federal
Savings, Plaintiff d1d a Follow up and was told by the HOPE advisor(Annie

Wllhams) the modlﬁcatlon documents was submitted to the lender

After faxing paper work for a loan modification to‘USAA Federal Savings loan
litigation departruent the tfue lehder (secured creditor) in June 2010 hy USAA

Federal Housing counsehng(Ab1l1ty) and rnyself I | .
was told on August 6, 2010 a complete package had been recewed HUD adv1sed me
As long as the lender receive paper work 2 least lSdays in advance that is the time
required. Plairltlff was in revlew for a loan mooiﬁcation when her home was |
foreclosed on. .

Plaintiff was told in August 2010 a complete package had been recelved only to be

told on 9/17/2010, insufficient time to review, 10/1/10, investor group did not give

them enoughktime to modlfy under program requested, HAMPP program (lehied

account is in review for another workout, on 1/13/2011, plaintiff was told not given
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authority by the investor to modify her loan, home gone into FCI sale,
Told not enough time to be reviewed and not qualified, seehing additional ways to
Aide.
Therefore, Plaintiff sterted a documented exchange sending QLWR(Queliﬁed' Written
Request) to the Defendant§ asklng them yia Certiﬁedﬁ letterg to clarify their standing
as secured creditors, serv1cers agents, related to subject property
On September 7, 2010, Plamtlff home was foreclosed on, Pla1nt1ff ﬁled a chapter 13
on Septernber 7,2010 @ 8:30 a.m. it was dtsmlssed on Nov}ember)l7,k
2010, on January ’28’,‘2>Oll Plamtlff ﬁled a ehupter 7 tt was dismisged o,‘n;Aug,‘ust .
26, 2011. The‘foreclosurcer was not re-adyertieed; zwilso Plamt1ﬁ‘: :Wa§~5PF0té°t¢d under
OCGA 9 11~ 65 covers 1n_1unct1ons and restralmng orders. | |
Over 14 months- from September 2010- August 201 l thc, Pla1nt1ff repeatedly asked
The Defendants to validate their standing as requlred by Georgra lew
On August 6 2010 Defendant Anthony Demerol and McCurdy Candler matled to the
Platntlff A NOTICE OF FORECLOSURE SALE representmg GMAC as credltor
All letters Came from USAA i ederal Savmgs bank not one from GMAC
Foreclosure deed, dated Feb, 14, 2011 state GMAC was the highest bidder for cash at
and for the sum of 285,000,576.74. Letter dated Novernber 4,‘ ‘2010 Fannie Mae own
my loan and USAA is the seryieer,

The plaintiff opposed the foreclosure/eviction action and filed an appeal for a

temporary restraining order and preliminary injunction, in the Superior court of
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4
Gwinnett County to force the defendants to cease foreclosure activity and to clarify
their standing to collect monies, and or to foreclose Plaintiff’s home at 2360 Hickory
Station Circle, Snellville, Georgia, 30078. Under the contract of the Deed of Trust
and Civil Code Statues, only the lender or the Holder may initiate a foreclosing
proceeding, who is entitled to the payment.
12. The appeal was not heard because plaintiff had not paid the required rent into the
court registry.
13.. The Defendants was granted a dismissal of the Plaintiffs motion, all suits, because
plaintiff had not paid monéy for the appeal into the court registry.
14. In this current foreclosure/eviction action, Plaintiff Alfredia Pruitt alleges that

Georgia Laws were violated, and that such violation has caused undue pain and

suffering,.

FIRST CAUSE OF ACTION

WRONGFUL FORECLOSURE

15. The contents of the paragraphs set forth above are incorporated here as if fully set
Forth herein.

16. The Plaintiff alleges that the Defendants are not the “Secured Creditors” and have
Violated 0.C.G.A. 44-14-162(a-c)by commencing foreclosing on 2360 Hickory
Station Circle, Snellville, GA 30047 on September 7, 2010

17. While Defendants August 6, 2010 NOTICE OF FORECLOSURE listed Defendant

GMAC as the creditor, Please note:

A. Examination of the Gwinnett County Real Estate Records on September
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2010, prior months and months thereafter, revealed that none of the
defendants had recorded any assignments of title as required by Georgia
Law.

Doctrine of Privity of contract
Requires that only parties to a contract may

Bﬁng suit to enforce it(A) A party may assign to another a contractual 7
Right to collec;t paymt;nts incl7udi111g }he nght to sue to enforqc the righ:t,x but
an éssigmn%m} fnust beln wntlng m 0rdf:5 for the gqn@aqtual rlght to b}e’

,( enforgeable by thg agsignee, ﬁn;ftt;her% thewrmng must 1dent1fy the assignor

| ?P‘i %S?ién¢e-, [Cit]Scott v. Cushman & Wakeficld of Ga.Inc. App. 264,

265 9547 SE 2d 794) (2001); OCGA 9-2-10.

18. According to O.C.G.A. 44-14-64(a-c) only the docuinéhtéd secured creditor/Holder

In Due Course can foreclose on subjeét” i)réiaeréy.

19. United States District Court Judge (for Northern District of Georgia) Amy -
Totenburg in Motgen vs. Ocwén Loan Servicing LLC. Not i;nly coneurs, but makes
it clear the Georgia Supreme Court view on this matter:
District court judge Amy Totenberg ruled the Georgia law means what its words say-
that is only the Secured C}editof(ﬂié rightful note Holder) can foreclose without
going to court. The key part of Georgia Law is 44-14-162 which governs non-

judicial foreclosures must receive notice before the foreclosure can happen, and not
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Just any notice will do, specifically, the notice of the initiation of proceedings to
exercise a power of sale in a mortgage, security deed, or other lien contract shall be
given to the debtor by the secured creditor no later than 30 days before the date of the

proposed foreclosure.

20. The Plaintiff’s allegation of fraudulent assignments and bad faith stem from the
assignment executed on November 25" 2008, from MERS(Mortgage Electronic
Registration.

21. Plaintiff specifically avers that a fféquently created Assignment confers no right
At all let alone the right to foreclose.
22. Plaintiff received a letter from USAA F edefai Savmgs Bank the Iidte pald ln full
On September 16, 2010. § o o
23. The August 25, Assignment from MERS to GMAC the Note and Secun'txy‘]ﬁ)éed
filed by Defendants featured the Sighaﬁjre of kno;vn";rol’)o-sigfneré J efff‘frc;yﬂ Stépha‘n.
24. The Defendants have acted in bad faith by initiating foreclosureé on the Plamtlff :
home with the full knowledge that the pml;otted assignmei;t was sighed by ] éffrey
Stephan, who had admitted in a Florida deposition that he signed tholisaﬁds (;f
affidavit’s a month /wit'houtqper's.oﬁél' knowledge, and has Iﬁadé false stateménts Eo
courts under oath in hundred of cases.
25. Ohio judge, Margarett Russo, ordered GMAC to appear before her to provide “proof
of integrity of all documents Jsubnxlifted” in the ffil;eclos&;'c case US Banik,

National Association as Trustee vs. James W Renfro. Russo madye this
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Requirement for US Bank and its servicer—GMACC(GMAC mortgage
Corporation)discovered that”....verification irregularities may have occurred in
connection with the execution of certain affidavits used in the judicial
foreclosure process. GMACM requests that the order of sale be withdrawn until
GMACM can confirm the accuracy of the gfﬁdgvit :sqpporg(ing j gdgement in thls .
matter...”
26. On January 19, 2011, the Washington Post reported:
A. Ally Financial, one of the natipn’s largest lgpdersz said Tllflesdkay that
It is withdrawing all of its foreclosures in Mqryland thfl(t werc app}x"o\;‘eds
5y puployeo Jefieey Stephan, the “rob-signer? who admitted he signed -
Off on th(;usél;ds of ﬁles every month with little or no review. The
company,
former{y kpowq as ‘GMAC, sa§idy abogt 250 active cases signed by Stephan,
willA be diSlliliS/SCd. >
27. The Defer}dants o\[’>(crate<~i’ in bad fgith by not \{erifying and ins_tca}d submitting into
The Gwinnett C;)unty ’Real Estate Record a docu;nﬁnt Si‘gltle;dA by Jeffrey Stephan.
28. Though not bin&ing ip /Georgia,(the Defepdap@;, aforemgn’giongcl pattem of using
Stephan’s fréudulently signed documents to establish )t.itley: ownefship where none
exists, combined with the defendants’ early refusal to validate their standing to the
plaintift;. And their decisioﬁ to execute and file an after-the-fact assignment which is

fraudulent on its face, leads the plaintiff to the conclusions and Plaintiff alleges:
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A. That Jeffrey Stephan-signed ASSIGNMENT OF NOTE AND SECURITY DEED
1s consistent with the thousands of other fraudulent documents he has signed, there
Is no co-operate seal affixed on the assignment.

B. Knowing this is iﬁ bad faith, the Defendants recorded it in the va;irmett County
Real Estate Record to fraudulenﬂy vest title in the Defendant-GMAé, in; order to
justify the Defendants wrongfully foreclosing on Plaintiff Alfredia Pruitt home and

property at 2360 Hickory Station Circle, Snellville, Georgia 30078.

C. Where a grantor conveys land in which he has no interest and later acquires title
after the after acquired title will vest in the first grantee against subsequent
purchasers, “Roy Brinson v Clara B Thornton, et al.220Ga 234, 138 SE 2d 268, |
270(1964). Citing JI. Dillard v. Christine Crane Brannan, et al. 217 GA.179, 122
SE 2d 768, 771 (1961). [2]. To foreclose Iﬁongagé lenders must be in ;;})ssession
of the original mortgage note. a

29. Jeffrey Stephan has signed many assignments, ﬁll are (iifferent siénatures,
cven the one on Plaintiff | ﬁss{gnn;ent fromMERS to GMAC o |
MERS Assignment to GMAC on November 25, 2008 is the only
assignment in the Gwinnett county records,laflt tile very lehst it will take
Discovery, depositions and a trlal A;:o ;iarify these abno;xﬁ;lli;i(;s. |
The Sécurity Deed further I')'\rvt)vidcs: “I\TERS” lS a ;cy:p:ira:t,e co-corporation
that is aétin;g solely as a nomin‘ee for lender al;d lende;'s’ succ?ssOrs a‘nd% |

assigns. The sccurity deed does state the plaintiff grants and conveys to
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9
MERS (solely as nominee for lender and lenders successors and assigns. The
Sccurity deed provides “MERS hold only legal title to the interest granted by
borrower in this security. The Security degd further provides: The Security
deed does state the plaintiff grants and conveys to MERS:(sngly‘ as nominec for
lender and lenders successors and assigns. Thq Skecyl‘x;ri‘ty dged provides “MERS

hold only legal title to the interest granted by borrower in this security.

Improper Mortgage Securitization
30. A specific rule of UCC, (Uniform Commercial Code) implies that a Holder of a

morfgage note must be a Ho{der in Dg{e ?0{{(5“{ :Hglg'er in Duq ;Course zs the
originél subsequent trat{tsfers’are rej"grred to as nglde(s, {[g{ders wha gake wit(z no
notice, of défect or default are calle(i ;Holéem in )1})’14e Coyrse3—305 ®). . .
| :Bi[‘urcatiowrxz | |
31. Plaintiff note has been bifurcated; the note and mortgage are msepa{ab!e; 1he ff)qner
as essential, the latter as an incidegt. An assigpment ’Qf the note c‘arrie\s thc‘ mortgage
with it, while an assignment‘ Qf the la&er ;110r;e is a npllify, Cari)épter v. Longan 83

U.S. 271,274, 211., ED. 313(1873).

On July 7, 2011, the U.S. District Court for the Northern
. i \ > £l - ’ <

District of Georgia held that a non-judicial foreclosure may be wrongful where

The foreclosing party does not hold both the security Deed and the note at the time

of foreclosure.

Under US Supreme Court ruling, it is stated that the promissory note is the object
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and the Deed of Trust is the attachment, where the Promissory note goes, the Deed

of Trust must follow.

QUIET TITLE /SLANDER TITLE

32. The Defendants’ frequently assignments create both patently and latently defective
deeds, which slanders the title of any property foreclosed upon that relied upon an
assignment with the fraudulent attestation causing the Plaintiff damages.

33. While Purporting to have standings, the Defendants by initiating multiple

foreclosures proceedings, actually slandered the Plaintiff’s title, and in violation of
0.C.G.A. 44-14-162.2(A-C), the Defendants routinely refused and failed to proffer
evidence to show any one of them has the capacity, standing, and authority to:

A. accelerate Plaintiff Alfredia Note;

B. Exercise a valid Power of Attorney to conduct a non-judicial

Foreclosure sale of the property;

C. Advertise and notice a non-judicial foreclosure action;

D. Modify any terms or conditions of the Plaintiff’s Note.

E. Collect any fees owed to the note’s defined “Note Holder,”

F. Foreclose on subject pr(?p_erty.

34. Uniform Commercial Code 3-309 states a person seeking to enforce a missing
instrument must be a person entitled to enforce the instrument, and that person must
prove the instrument’s terms and that person’s right to enforce the instrument 3-

309(a)(1)&(b).

35. Federal rule of Civil Procedure 17(a)(1) requires that “[a]n action must be pursued in
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UNITED STATES BANKRUPTCY CQURT FOR THE SOUTHERN DISTRICT OF NEW YORK | PROOF OF CLAIM

[Naime of Deblor P\%A Lol (o Jﬁq LLC/ Cuse Number: 1-1202p

NOTE: This farm should not be used to make a claim fi W un administrative' expense (other than u claim asserted under H US.C. §5 03(!:)(9)) arlsing afler the commencement of the
case. A “raquest " for payment of an administrative expense (other than a claim asserted under 11 U.S.C. § $03(b)(9)) may be filed pursuant to 11 U. S.C #3503

Name ol Creditor (the person or othér entity to whom the deblor owes money or property); 7 Check this box if this claim
i Y amends a previously filed

Pro Se - Alfredia Pruitt claim,

Name and address where notices should be sent: NamelD: 10854962

Pro Sc - Alfredia Pruitt Court Clalm

ALFREDIA PRUITT VS. MERS, GMACM, USAA FEDERAL SAVINGS BANK, FEDERAL NATIONAL 'j"Z"’fv”—“'
MORTGAGE ASSOCIATION, FANNIE MAE, DEFENDANT. (U known)
P.O. Box 1312 Fited on:___

Norcross, GA 30091-1312 O Check this box |fyou are awarc
Telephone number: 7 7 0 @ é g-’ 36? ‘(5 email: O_,[.g' .\!Q.LDS \CQ\JQLE) that anyone e!se has fi f‘lcd a'pruof
e E

of claim relating to this claim,

Name and nddress where pay ant should be sent (3 different F_rum above): } Attach copy of statement giving
L{j, 7 CI\EQ, S g particulars.

/._,‘( W C,? 4’ 3 O 0 17[7 5. Amount of Claim Entitled to
Telephone number: email; &m ‘f QV Co Priority under 11 US.C.
= R ra DOSHC.. D) g507(a), If any prt of the claim

falls into onc of the following
1. Amount of Claim as of Date Casc Flled: $ 2—7 / \5 3 0 00 categorles, check the box

1T alt or parl of the claim is securcd, complete item 4. specifylng the priority and stotc

1Call or part of the claim is entitled to priority, complete item S. the amount,

VRSO O A IIII

CFCheck (his box if the claim includes interest or other charges in addition to the principat amount of the claim. Altach a statement that itcmizes O Domestic support obligations

interest or charges. A under 11 U.S.C.
2. Basis for Claim: m 0O (—‘r aad {? r l- M./ §507(a)(1)(A) or (a)}1)(B).
(See instruction #2) J O Wages, salaries, or

issi o $11,725*
3. Last four digits of eny number by | 3a. Debtor may have scheduled account as: 3b. Uniform Claim Identifier (optional): cC::::ndIs\:i(t]:isn(:’g() days bcfcrg

which creditor identilies debtor: the case was filed or the

- - ¥ - debtor’s business ceased,
J_D_ _2_0_ (Sce instruction #3a) (Sce instruction #3b) whichever is carlior— 11

U.S.C. §507 (u)(4).
O Contributions to an employee
benefitplan—11 U.S.C. §507

4, Secured Claim (Sce instruction #4)
Check the appropriate box if the claim is secured by a lien on property or a right of seloff, attach required redacled documents, and provide the
requested information,

@)5).
Nature of property or right of setofT: cal Eslate CJMotor Vehicle [Other 0 Up to $2,600* of deposits
Deseribe: 7 { 3 toward purchase, lease, or
Value of Property: $ Olagual Interest Rate ('g ! 2 ,5 % OFixed O Variable rental of properly or scrvices
(when case was Nled) for personal, family, or
Amount of arrcarage and other charges, as of the time case was filed, included In sccured claim, household vse— 11 U.5.C.
ir ; 13 f fecti e
any s Basls for perfection: 3 Taxes or penaltics owed lo
governmental units ~ 1 1U.8.C,
Amount of Secured Clalm: § Amount Unsccured: $ §507 (a)(B).
O Other - Specify upplicable
. Cladm Parsuant to 11 U.8.CL §S03(b)Vx: , §507
Indlicate the amonnt of your claim arising from the valwe of any goads received by the Deblor within 20 days before May 14, 2012, the date of ?:Jr[ugr]aph SHIJELSC §
commmencermnent of the ahove case, inow hll.]] the gosxls hitve been sold to the Debtor in the arlinmry course of such Deblor’s busmess Altach docomentation
supporing soach clam,
5 L? 3 3 ) ¢ 0 @ (See instruction 1#6) Amount entitled to priority:
7. Credits, The amount ofall paymenls un this claim has been eredited For the purpose of making this prool of cluim. (See instruction #7)
8. Documents: Attached are reducted copies of any documents that support the claim, such as promissory notes, purchase orders, invoices, 5 R
itemized statements of running accounts, contracts, judgments, mortgages, and sccurity sugegrments 1 ihe claim iccrrnred hov 4 hus hern
completed, and redacted copies of documents provldmg cevidence of perfection of a se i Date stﬂmpﬂd Gop}' Returned * Amounts are subject (o
definition of “redacted”) LJ No seit addressed mampaﬁ m adjusiment on 4/1/13 and every
DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE 3 years thereafter with respect
1 No copy to return ¢

to cases commenced on or

If the documents are not available, please explain:
afier the date of adjustment.

9. Slgnature: (Sce instruction #9) Check the appropriate box,

Fam the ereditor, {3 1 am the creditor’s authorized agent. 31 am the trustec, or the debtor, or {31 am a guarantor, surety,
(Attach copy of power of attorney, if any.) their authorized agent. indorser, or other codebtor.
(See Bankruptcy Rule 3004.) (See Bankruptcy Rule 3005.)

I declarc under pcnully rjury that the infoguation provided in this claim is true and correct to heybest of my knowledge, infonmation, and ] -
rcasonable beli ! ﬂ RECE'VEU
Print Nunn. . 4 N

Title: — z _[2') SEP 2 7 2[]1?

it:dmf‘;f:ﬁll{lL!L hotie numbe dl spent fmm noti achlrl..si'ﬂwc]:
eent I% =TT KURTZMAN GARSON CONSULTANTY

n,m

Telephone number: ? Email: a {& d Q. béq"'rc,(d,] ([ﬂhﬁﬂ ('ﬁ /A COURT USE ONLY
Pe Halty for presenting, ,‘mmi’uh ot ﬁ'ﬂ.‘m Fine nl'up 10 #500,000 or imprisonment for up to 5 years, or both. 18 U, 152 an
001KC0002_51765-4_domestic_20/013555/081326 1212020120830174630200737 II l II i’il l " " " I l |II l I “I I “" I I I“ " “ II"“” I I l"

(Sipgn
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. NOTE
Mgust 30, 2006 Noroxoss GEORGIA
Pate} tcuy) fstate]

2360 Hickory Station Circle, Spellville, GA 30078

fPropesty Addeens)

1. BORROWER'S PROMISE TO PAY

In retucn fos a losn that 1 have received, I promise to pay U.S. $ 271,330.00 - (this amount 1s called “Principal”),
plus interest, to the arder of the Lender. The Lender is USAR Faderal Savinga Bank

1 will make all paymems under this Note in the form of cash. check or money order,

1 understand that the Lender may transfer this Note. The Lender or anyono who takes (his Note by ransfer and who is
entfiled (o receive payments under this Note is ealled the “Note Holder,”

2. INTEREST

Interest will becém_r;donnnpaldprhdpalunﬁllhefnﬂam&of?ﬁndpﬂlnshmpﬂilwlﬂmlmuayw!y
rale of <750 9%,

The Interest rate required by this Section 2 is the rate | will pay both before and after any default described in Section 6(B) of
this Note, : .
3. PAYMENTS ;

(A) Time and Place of Payments

1 will pay principal and imerest by making a payment every month.

T will make my monthly payment on the 13t day of each month beginning ou October 01, 2006 will

make these payments every month untit € have paid all of the principal and inierest and any other charges described below that 1
may owe under this Nate. Each monthl .wmmhwusdmwmmwwm&.wmmmnn

Principal. If, on Septesber 01, 2036 . still owe amounts undee this Note, | will pay thuse amounts In full on
that date, which is called the "Mamurity Date.” -

I will make my monthly payments at Attn: Payment Prooessing, P.O. Box 205, Waterlco, IA

50704~0208 or at 2 different place if reqaired by the Note Halder.
(B) Amount of Monthly Payments
My monthly payment will be in the amount of US, $ 1,759.84 .

4. BORROWER'S RIGHT TO PREPAY.

[ have the right (o make pryments of Priacipal 24 any Ume befoce they are due. A payment of Princigel only Is known 23 0
“Prepayment.” When | make 2 Prepsyment, T will tell the Nute Holder in writing that | am doing so.  may not designate a
payment as a Prepayment If | have not made all the monihly payments due under the Note.

I may make a full Prepayment or partial Prepayments withowt paying a Prepayment charge, The Note Holder will use my
Pmp-ymmsmndumlhemuofhmpdmmlmm&r&hm.Hm.hﬂmﬂd&snaylpﬂymyw
lolheaccnndandmpddhm!mwhwnmumhermapplyhgmyhtpymlioredmethemndpdmmof

the Note, I I make a partia} Prepayment, there will be no changes in the due date or In the amount of my monthly payment unless
the Note Holder agrees In writing to those changes,

702113416 608146252
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5. LBAN CHAROES

' n.uw.mcu.ppuammsssun.mwhschwmmmumlwmummauamm
Ioanchamumllcmduiobccﬂlecbdlncmmwllhdmhumdhmlﬂmm (a) any such loan darge
shall bcmductﬂhyﬂrmwmmmmhm&ﬂupmﬂ:pmlmlhﬂmd(h}atqm:h!ﬂyudlmedl'mme
which exceeded permiltted liruits will be refinded to me. The Note Holder may choose to make this refund by reducing the
Principal I owe under (his Note or by making » direct paynmwur.lhmfmdmmnclpahmimwﬂlhumdu
a partiai Prepayment,

6. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Chargo for Overdue Paymenty

Il'uncNou-Holdctbasmmxwdmemllmmofuynmhlywmhylhmddﬁ calendar dys
anerlhedmnlsdu.lwﬂlpylwwmthdedu.mmdhchg:mnk : 5.000% of
my overdue payment of princi pal snd interest. | will pay this Iate charge promplly but only once on esch late paymesl.

(B) Definalt

I T do not pay the full amount of each monthly payracet on the date it Is due, ¥ will be in default.

(C) Notice of Defauit

If 1 am In default, the Note Holder may send me 3 writien nolice telling me tat if 1 do not pay the overdue amount by a
corulmhte.u:NowHoldermaquuINMwwylmmndhlﬂydnﬁﬂlmumofhindpﬂ]wlllcla!mnmbmlpuldmdalllhr
interest that T owe on that amount, That date must be at least 30 days after the date un which the notice is mailed 10 me or
delivered by other means. -

(D) No Waiver By Note Holder

Even UL, at 8 time when I am in default, the Note Holder does not require me to pay immediately in foll ay described sbove,
the Note Holder will still tave the right to do 5o il 1 am fn defaull st 8 later lime. .

(B) Psyment of Note Holder's Costs and

It the Note Holder has required e Lo pay lmmedtately in fall as described abuve. the Nose Holder will wve the right 1o be

pa!dhlckbym[wal(nrmmwwsheﬁdm%mnmhemmwwwmhw.ﬂm
expenses include, for example, reasonable attormeys” lees. :

7. GIVING OF NOTICBS

Unless applicable Jaw requires a diffcrent method, any notica that wust be given to me under this Note will*be given by
delivering 1t or by mailing it by first class mall 1o oe 3t the Property Address above or at a difercni address If 1 give the Nole
Holder a notice of my different address.

‘AnynotloﬂhalmuslbegivrntolheNo(eIloklumdenlﬂstwﬂlbegtmbydellvulnguwhymuhgubyﬁmdm

nsall to the Note Holder at the address staled in Section 3(A) sbove or at a different address if { am given 3 notice of that diffevent
address.

& OBLIGATIONS OF PERSONS UNDER THIS NOTE

if more than one person signs this Note, each person is fully swd personally obligated to keep all of the promises made in this
Note, lu:ludlngmcpromlsetopnyanlnmmmwpummuupm.myWMomﬂstBabo
uhllgm:du:dnﬂmtum.hypmmwhuhsmmmﬂm.immmcowmof-amm.mya
endorser of this Note, is also obligated 1o keep all of the provalses made 1n this Note, The Note Holder may enlorce its rights

underudsNowngﬂns_tuchpumlndimnywnymmofutagdlm-.'m:mhlauymormmyhmmdw ]
pay all of the amounts owed under this Note.

9. WAIVERS

I:ndmyuﬂupcmnwbohlsvbllgl(kmmdulhlsliolewnvehdﬂsof?mﬂm-deoﬂaothhm.
"Preseniment® means the right t0 require the Note Holder to desuand payment of amounts due. “Notice of Dishonor® means the
rightlomqub'cdteNoleHolderlogiwnoﬂc:tnoﬂummdulmﬂsmmwbeenpaid.

702113416 GOB146
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8

,'10. APPLICABLE LAW ’ _
Lender Is a federally chartered savings bank governed, {n part, by the Home Owner's Loan Act of 1933 and the rules and

tegulations pramulgated pursuant thereto (the *Act”). To the extent permitted by the Act, this Note will be governed by applicable
federal law and by the interest rate and usury provistons of the state of Texas, -

11. UNIPORM SECURED NOTB
This Note Is 2 uniform tnstrument with limited variations in some Jurisdictions. In addition to the protections given to the
Note Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instument), datod the same date as this
Note, protects the Note Holder from possible losses which might result if I do not keep the promises which [ make in this Note,
That Security Instirument describes how and weder what conditlons | may be required to make immediate payment In full of all
amounts [ owe under this Noie. Some of those conditions ase described as follows:
If all or any part of the Propesty or any Interest in the Property Is sold or wansferred (o if Borrower is no
a mataral person and a beveficial interest in Borrower is sold or transfesred) without Lefilier’s prior wrifien
consent, Lender may require immediste payment in full of afl sums secured by this Secuwity Instrument.
However, this option shall not be exercised by Leader {f such exercise is problblted by Applicable Law.
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide
a perlod of not less than 30 days from the date the notice is given in accordance with Section 15 witfdn which
Borrower must pay all sums secured by this Security Instrument, If Borrower fails to pay these sums prior to ¢he

expiration of (his period, Leader may invoke any remedies permitied by this Security Instnsnent without farther
notice or demand on Barrower.

WITNESS THE HAN

SEAL(S) OF THE UNDERSIGNED,

< (Seal) (Seal)
-Borrower -Borowes
(Seal) (Scal)
-Borrowey \ -Bowrower
(Scal) : (Seal)
-Borrewer -Borrower
Pay to the Order of ";\
TS A (Seal) (Seal)

OAPATUETSShuings Bagk
@1’!42-&."5'-1!?-_«
e Heatlirr——a 2 idd

g ’ L4 . F A0

Title

[{] A (4

[Sign Origina! Cnly}

702113416 608146252
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TOM LAWLER, CLERK
PT-61 #.0072- 200l -034"185
GWINNETT CO. GEORGIA
REAL ESTATE TRANSFER TAX
hadoah, Cobn & b ?ﬁ’fr{mﬂa chuznxor Pl J06AT371 Pt
Hudoall, Colve & All!u-,P:C -
ey e '™ SUPERIOR COURT
WARRANTY DEED
State of Georgis
County of Gwinnett

This Indenture made this 30th dsy of August, in the year Two Thousand 8ix, between
Lowell Pratt Residentist, L1.C

of the Stute of Georgia, as party or parties of the first part, hercinafier calied Grantor, and

' Alfredis Pruitt
of the County of Gwinneht, and State of GA, a5 party of partics of the second part, bescinafier called Grantee (the
words "Granior” and “Grantee” 1o include their respective heirs, sucoessors, aud sesigns whore the conlext requires
or pennits).
WITNESSETH fhat Grantuor, for end in conviderstion of the sum of Ten Dollars ($10.00) sand ofher good and
valuable consideration, in hand paid at and beforc the sealing sod delivery of theso presens, the receipt whereof is
hereby ackmowledged, has granted, burgained, sold, sliened, conveys and coafirined, and by these presents does
All that truet or paveel of lund lylug sad belag in Land Lot 59 of the 5th District, Gwlnnett County, Geargls,
being Lot 158, Olde Hickory Village, Phase 2C, us per plat recorded Iu Plat Beak 115, Pages 115 and 116,
Gwinnett Connty, Georgiz Recands; which plut s incorporsted bereln by reference sad mude s part bereof.
Subject to all cascinents and restrictions of record.
TO HAVE AND TO HOLD the said tmct or paroel of land, with all and singuler the rights, members and

appurtenances thereof, to the smme being, belanging, or in srywise appertaining, to the only proper use, benefit and
behoof of the yid Grantee forever in FEE SIMPLE. :

AND THE SAID Grantor will warrant and forever defend the right and titie Lo the shove described property unto
the suid Grantec against the claims of all persans whomsoever.

IN WITNESS WHEREOF, Grantar has signed and sealed this deed, the day and yesr first sbove written.

Signed, sealed and delivered Lowell Pratt Residential,
in presence of:
e By (SEAL)
Unofficial Witness Kenmeth Biggrstalf, Mumger
e
my comnvdlion expires, UlkSl;BU

10
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MGOEC 1) PHZ28 .~
T0M LAWLER. CLERK

314383
Owr File No.: 52607708- . Rowmto o
Debtor; Alfredia Prait Prommnis Solutions, LLC
Sale Date: 01062009 . 1344 Otd Alsbama Road
Roswell, GA 30076
ASSIGNMENT
STATE OF Y
COUNTY OF g }

For vahe received, ic Regirtration Systoms, Inc. has this duy tremafirred, sold, assigned,
myﬂuﬂmmhmcﬂmpp LLC, whose sddees is 1100 Virginds Drive, Fort Washington, PA
19034, s Assignes, iin epreseatalives ud wszigos, st its righ, itk and interest in and 10 & certain
MvM[«MnSmmmhmmmwmicmw
Inc., hﬂﬁmlﬂw ﬂz.mcwiy Goorgia Records,

Mmmnmmmwmmm

Mmmthenﬁmnld" ity Deed, the p ty o “uuw-,qn
thereby togather with all the pawers, op! privileges and & thesein
mmmm&hynlddmbhmpmum

Security Deed snd this transfor is made 1o secure the Axsignoe, its
payment of said note,

IN WITNESS WHEREOF, the Assignor hes hercwmto set ins tared

Signed, sealed and delivered MORTGAGE ELECTRONIC REGISTRATION /

8117739
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GEORGIA WIARGIBLE TAXPAD K
HoDarmott Vrsewsy LAWLER
f=d Aatond ' 928 :
s COUNTY, GEORGIA
to; & Al Cobn ! '

Hudnoi Corn B Aam, 7.

igmle CA ~=[Bpncs Alovs This Live For Raterding Dula]-

SECURITY DEED
MIN 100105600020422779 =

DEFINITIONS
Words uped in multiple sectios of this document ure defined below mmd other words are defined in

Sectlons 3, 11, 13, 18, 20 md 21, Certaln rujes regurding ha of words wsed In this document gre
also provided in Section 16, = “

{A) “Seouzity liistrumeat” means thily document, which Ls dalsd August 30, 2008
together with all Riders to this document,
(B) “Borrowsx” Js ALfradia Pruitt, s singla person

Hocrower s tha grantor usder this Seciurlty Instrussent.

(C) "MERS® ls Morigage Electrantc Registration Sysiems, Inc, MERS i a separate vorporatian that is

ucting solely ax o wamines for Leoder uod Lamdetr's successors and assigns, MERS ip the grantes undes

this Security Instrumeat. Mhmm“duwmhmdb‘lﬁﬁm and has an
. wddress and lelepbone numbar of P.0, Box 2026, Fllnt, MI 485012026, tal (883) 675-MERS.

702113416 608146252
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mwm'mhm-jmmw"’m“ﬂdmu-t 30, 2006

mHoﬁmﬁaﬂmmhndum Hundred Baventy One Thousand Thrae
Hundrad Thirty And Zero/100 Dollars

U.S. $271, 330 po )phnmeu.hmhpmlndh thi debt In regular Perlodic
Payments and to pay the debt in full mot Luser than Soptesber 01, 203':,

mmrmmMMhmuumummummmm

(3) "Losn® means the debt evidenced by the Note, intereat, any prepayeat charges and late chacges
dutudwﬂﬂok.m-ﬂmduunkﬁkh:;hﬂm:!ﬂuw o ’
() "Riders” means all Riders o this Mmm“wwm.mmm;
Mm‘iohﬂmﬂbhm«[chm&huuw:

-
M]mbhllmmw Condominium Rider Secood Home Rider
n-nnuan Planned Unit Devalopmsend Rider 1-4 Foafly Rider

VA Rider Biweekly Payment Rider Other(s) [specify]
a)'Appnnthm-umdﬂq federal, wate god local statutes, Iutivas,
mummnmﬁm( lhluhnﬂ'ﬂofhw}uwﬂudllpplmaﬂml.
son-appealable jodictal aplafomn.

wunymmmqrqmw'mmm.&u.mudwm

@
duwﬁmmlmpmdmﬂamwnehwbyammwm. homeowners
rrsociation or singdlar

(K) "Blectronlo Munds Trausfer* messs any tcauser of fusds, oer then # trapsacelan ouiginaied by
check, draft, wmmm.maww- wlectronic terminal, lekephonic
I:uh'ml.mupuur.wmﬂkmwshuﬁ.“u%nﬂmﬂhﬂhﬂmhﬂhu

tranafers.
m)%wlwmﬁulmhmduulhdhms.
(M) Prooseds™ mesns any compeasation, setilement award of dunages, o7

(0) 'Mhmm-mmmww“uhmmdmmmwmm
N&,ﬂqummm3ﬂlﬂswgmt.
aj'ma"mummmnmmuzus.c. Section 2601 ot seq.) and 1s
implementing regulstion, Regulation X (24 C.F.R, Part 3500), u5 fhey might be smended from tme o
mne.wwaﬂdﬁmlnrmhgﬂ:ﬂmwupﬂﬂuﬁ;umhmmbjmm.mm

702113416 608146252
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s this Secarity Instrument, "RESPA* refers to all quirements s restrictiooy that foposed in regard
loa"hd-nllyndmdmmwhu‘m!f!lehnhmmﬂ(yun 'HU:I;MW

(Q) "Swocesscr I Inveremt of Boctower* wems axy party G bas izken tile 0 the Property, whether or
ummmmmw:wmwmmwwnmw,

TRANSFER OF RIGHTS IN THE PROPERTY
This Security lastroment secuses to Lender: (i) the repryment of the Lows, and all renewals, etteasions sad
mﬂﬂmﬂhﬂmnﬂm&m&w:mnﬂmumﬁm
Securlly Instument and the Note. For ths purpose, Borrower does herehy grant and coavey 10 MERS
(solely 23 pominee for L&wﬁm'smﬂmdhmlﬂu@o{
Mm.ﬁlhpowofnh.ﬂnfnﬂnwiqhaihdmwhhwq

of i Cwinnett A

(Type of Recording Jurisicton] (Name of Bacordlsg esistictine]
Mko Exhibit ‘A’ Legal Description attached hereto and made & part
Teof.

Paoet ID Number: which aurrently hat the address of
2360 wickory Stacioa Cizole . rest)
doellville |Ciyt , Georgia 30078 {Zip Cada}
("Property Address”);

TG HAVE AND TO HOLD this property unto MERS (solely as nomines for Lender and Lender's
succensocs wd toslgas) and to the sucosssors wd assigns of MERS, forever, together with all the
Impsovements now or herealter eructed on the property, sad il sssements, sppuurtemnces, aad fixtures
now st hoeafler 8 part of the property. All replicemients xnd additioas shall also be covered by this
Security Instrament, All of the iy referred to 1o this Security busrument as (he "Property.”
Burrowey andersiands and wgrees that MERS holds aly legal thie to the interests granted by Borrower Ln
Whis Security Instrument, but, if wecessaty o conply with kaw or custom, MERS (a3 nominee for Leuder
s Lender's suctessors and assigns) has the rightt (o exsreise any or all of thoss interests, Including, but
sol lmited to, the right (o foreclese and sell dhe Property: xad 10 take my action required of Lender
including. but not Hmited to, relessing xud cancefing this Secarity Instrumest.

BORROWER COVENANTS Dt Bocrower Is lawluily salsed of the setnte hereby conveyed and has

the right to grant und convey the Property and that the Property Is unsacumbered, except for encumbcances |

of record, Borrower warrants and will defend genenslly the title o the againgt all dabms xnd
demanids, subject 10 any escumbeances of record.
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In writing. Tn the evest of such walver, Bosvower shull pay directly, whea and where pajable, the noousts
due for aoy Esorow Hesps for which paymest of Fonds kaz boen walved by Londer and, i Lander requlres,
shal] farmish 0 Lender receipls avidenciog such puyment within sech dme pariod as Lender may require,
Borrower's obligation to make such payments snd to provide receipts shall for all purposss be deamed lo
be 2 covenant and agreement contained in this Security Iastnonent, as e phrase “covenant and agresment”
is used in Sectica . If Borrewer b obligued o pxy Escrow Nems directly, persmnd to & walver, and
Borrower fally to pay the smount due for an Escrow Hem, Leoder msy exerciss Us vighis under Section 9
ad pay such snomnt msd Borrawer shall then be obligeted wader Secton 9 o repey to Lender sary such
amovad, Lender may revoke the waiver a3 o sy or ofl Escrow ftems af sy (im& by a notice given In
worordesce with Section 18 wul, wpon such revocsiion, Borrower shall pay to Lender ull Fuuds, md in
sach amomnts, Ut are then requiced undey this Secioa L.

Lendey muy, 4t ay tisos, vollect and hold Foads ln sa amewnt () sufficlent (o permit Lender to apply
the Fands wt the tme specified nades RESPA, and {b) ot to exceed the maximman smount » Jender can
require wnder RESPA. Lamder shall estimate tha amoust of Fands dog cm the basks of carmest dats and
::nulhul.lﬂvfcqudllmu of Rutwre Escrow lens or otherwise fn nocordance with Applicable

The Fonds shall be beld in sn futitetion whese depecits sre hnswred by o fadensdt agency,
instrumestality, or entity (focduding Lender, if Lender is an institution whose deposils are 30 insured) or In
any Federal Home Loam Bank, Lender shalf apply the Funds 1o pay the Escrow Hems 5o later thaw (he time
specified umder RESPA. Lender shafl mot charge Boszower for bolding and applying the Punds. anmually
nnalyzing the escrow sceount, of verlfylng tee Escrow Rems, unless Lasder peys Botrower interes on Ui
Punds snd Applicable Law permits Lendes (o make such o charge, Unless m agreement is madé In writing
oc Applicablo Law requires interest (o be pald en the Fimds, Lender shall st be required to psy Borrower
any interest or exrnings on the Funds. Bosrower md Lender can agres in writing. however, thst loberest
shall be puid on the Funds. Lender ¢hall glve to Bowawer, without charge, a0 snmsal accounting of the
Fuends as required by RESPA.

[ tvre (s 9 surplus of Funds beld in escrow, 8 Gefined uader RESPA, Lader dall sccownt o
Borrawer for the exceas fumds In sceovdance with RESPA, I there b 8 shortage of Pumls beld in escrow,
¢ doflned vsmder RESPA, Lender shell uotify Borrower ks requintd by RESPA, md Bocrawer shall pay to
Lander the wmoust pecessary {o make up (ho shoriage i socordence with RESPA, bot {s oo weve than 12
wonibly payniesis. If there 1s a deficlency of Funds held In escrow, a3 defined wodes RESPA, Leader shall
wollfy Bomower & required by RESPA, and Borrswer shall pxy (o Lender tho amoust secessary 10 make
up the deficiency In accordance with RESPA, bat la no more G 12 moothly prymwests.

Upan paymest b full of all sums wwcured by Uils Security Isttement, Leader shall pronspily refund

1o Borrower any Punds beld by Luader.
4, Churges; Lions Borrower shall pay ol taxes, asscsments, charges, fines, asd (mposttions
aliribstuble to the which esn sitain grierily over his Tnstrament, lessehold payments or

the exteat that tess lems sre Bscrow Teas, Borrower shall pey them {n the comer provided b Sectioa 3.

Borrower shall promptly dischacgs say les which lus prierity ver tis Security fnstrument waless
Bocrower: (s) agrees In wiiting to the payment of the ebligation seowred by the Lien In 3 mannes acceptable
1o Lesdey, buz oaly 50 loay s Boxrower Is performing suck agreesoeat; (h) contests the len in good faith.
by, of defendy sgainst enforosment of the liss tu, legal proceedlags which in Leadec's apinlon operate 0
preves the enforcement of the lien while those procsedings kre pening, but caly éntil such proceedings
are conchuded: or (¢) secures fronx the holder of the ficst an agreement satisfactory 10 Leader sabordinating
the len to this Security Eaytrament. If Leader detormises thnl sxy puct of the Propesty is subject to 4 llen
which can stusis priority over tiis Security lustrument, Loader may glve Borrawer & notios identilylag the

702113416 M $001462%2
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(6) Any wuch agressaents will not affoot the rights Borrowsr bay - i€ -m to the
M%phwwmmmudl”lw .:{ilr,llw. tlghts
mny kedwds fhe right tu. recsive cwialn disclosnes, to mad oungullation of the

mummaummmmm‘w.w recsive
mddnyuutpphmmmhmMutumuﬁlﬁn-urnm:n‘:nw;

1L Ase of Miscallaneous Procesds; Forfeitare, All Miscrllzmeous Procesds sre heveby
25l thall e pald to Leader. i

If the Pro b demaged, such Miscellaneous Proceeds shall be spplied fo restorution or repuir
lh:l’rnp:;’y, mm«mummuﬂmm hmﬂnuug
such repalr and restomtion .lmﬂm&#lhbﬁ'aﬂmhmwﬁm
:nlil Imhhdm M:ﬁhmtﬁu 10 exsure the work bas baen completed 1o
repuiis and restoration In a single distursensest or Ie 2 seddes of progress w'::rfnrﬂw
complesed, Unless an agreement B made In writiog e Applicable Law requires
Mmhﬂmhmﬁduwm&wuw

l"m:-h.ﬂ'ﬂnmthtwrrrhmt o
to the s secured by this Secwfly Isstremend,
mduwmhdmmmhum.lfzmy. o Borrower. Such unu?rozdsmn

,

i

Ipﬂlﬁi&?!ordu&mﬁdn:ﬁt :
event of a tolel wking, destruction, or Joss In value of the o the Miscellaazous
Procseds shall be od 10 lhe sums secared by iy Security Instrament, or not then due, with

the excess, If wmy, to Bosrower.

dismisyed with a rullog thet, in Leoder's judgment, precludus for| e Property or other material
In:pﬂrnﬂtofludan&htnuihlhl’m wmmmmmmﬂma
any wwerd or clalm for that we 's Inferest in the Property !
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46975 < -
00435 .C%g *2 s _ﬁ -mgd . % Ei ; 12:38; D \ai e
* oty el LS R s o

BORROWER ACCEPTS AND AGREES to fhe terme aad covenaats coatained {a this Socuri
Estrament a0d In amy Rider exocaied by Bosrower and cocarded with . i

N + Borrower has signed and sealed diis Securlty Tnstramest:.
— s e Pl
.
(Seal) (SeaD)
-Barowsr Rorowsy
(Seal) (Seat)
Rotrower <Borrower
—[Seaf) {Seal)
~Borrpvees Borower
STATE OF GBORGLA,

Sigaed, ssaled md delivered In the presescs of

L=

702113416
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All that tract or parcel of land lying and being i
at tr g in Land Lot 59 of the
f’t_}ll[Dlsmct, Gwinnett County, Georgis, being Lot 138, Olde Hickory
illage, Phase 2C, as per plat recarded in Plat Book 115, Pages 115

and 116, qumett County, Georgia Records; which platis
incorporated herein by reference and made a part hexeof.
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requites In conoection with a motice of tranzfer of servicing, If the Nate i3 sold aad thereafter the Loan is
auvlwdhyaum&:ﬂurdhuﬂswm:m“ﬁhﬂ-mhmlmmouw“
to Barrower will reasstn with (he Loan Servicer or be mansferred 16 a successor Loan Servieer and ace ot
waumed by the Not: purchaser unless otherwize provided by (o Note purchaser.

Neither Bormower nor Lender may commence, joln, or be folned to any Judiclal action (as either an
individusl ltigant or the member of a claxs) (hat arises from the other party’s sctions pursusat fo this
Security Instrument or that alleges that the other party kes breached nuy provision of, or sny duty owed by
reason of, this Securlty Instrument, sotil such Borrower ve Lender has notlfled the other perty (with sach
notice given In compiiance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto s ressonshle perlod sfter the giving of such nollce to tske corrective action. If
Applicable Taw provides n tme period which musi elapse befors cerfaln action can be taken, hat (ime
mmummummmdmxw.mMnormu
apportusdty 1o cure glven (o Borrowar parsuant to Sectiom 22 and the notics of Bccaleration given to
Borraweer parsuant (o Section 18 shall be deemied to satisfy the notlce mnd opporiunity to take comective
action provisions of this Sectlon 20.

2]. Eazsrdous Substaoows. As used in this Section 21: (a) “Hxardous Substmnees® sre those
substances defined a9 foxic or haracdous substances, palfulunts, or wastes by Environmensad Law and the
Iollowing sabstences; gusoline, kermens, other flummable or loic petrolenm products, toxke pesticides
Mhﬁ&n.vﬂhﬂmhlﬂﬂlmﬁu%&fmﬂ&m.mwumﬂm
(b) "Environmental Law" means faderal Lxws snd laws of the Jarisdiction whore the Property B located tht
relate [0 health, safety or emvircamental protection; (c) “Eavironmental Closnnp” Iocindes any response
actlon, remedial sction, or remevel sctios, as defined la Environswntal Law; sod {d) an *Bavirenmseata)
Condition" means a condition that can cause, contrfhuie ©, oc 'otherwise irigger an Envitommwental
Cleamup,

Borrower shall pot cause or permll the presence, use, disposal, stocage, oc relesse of any Hazardous
Substances, or threatm to release any Hazardous Sebstances, on or In the Property, Bocrorwer shall not do,
nor allow anyone else to do, amything afTecing the Propesty (s) that 13 in violallon of sny Envireamental
Law. (b) which creates an Esvironmental Condition, or () which, due to th presence, nse, or relesse of 3
Hezardous Substasice, creates 3 coadition that adversely affects the vale of the Property. The precediag
two sentences shall ot apply to the presence, use, ar stomga on the Property of small quantities of
Hwardous Sobstances thal are vecognized lo be sppeopridde 10 mormal cesidential uses and o
masnienance of the Praperty (Including, but not Bntedd to, hazardoss substances ln consumer products).

Borrower shafl promptly give Leader written notice of () any Lavestigadon, clat, demand, lawsuit
or other action by any guvermmental or regulatory sgency or privale puty lwvolving the Property wmd any
Hazxrdous Substamor .or Eavironmental Law of which Berrower has actmd knowlsdge, (b) sy
Eaviroamentsl Condition, including but not Mmised t, sy spilling, Jeaking, dischuge, release or threat of
release of any Huzardous Substsnce, and (¢} any coodition clused by the presemce, wee or relesse of «
Hazardous Substanice which adversely affects (e valie of the Property. If Bocrawsr learma, or Is sotified
by aay govammental or regulatory auihority, or any private perty, thel any remaval or othes remedistion
of any Huzardous Substance affeciisg the Property 19 necessary, Bomower shall grompty take afl necessary
remedial actions o accordmmos with Baviconmental Low. Nothing berein shall create any obligation on
Laadec for ax Eavironmentsl Clausp,

70211341€ _ﬁp 608146252
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PLANNED UNIT DEVELOPMENT RIDER

THIS PLANKED UNIT DEVELOPMENT RIDER is made this 30th day of
Auguet, 2006 . and is incorporatsd (nto snd shall be
dmmmmwpwmmuom D-damet,choarl\yDl-d(lh-
"Seaurity instrument”) of the smmo dats, ghven by the undessigned (the "Borrower”) o
securs Borrower's Nots to USAA Fadsral savings Dank

(the “Lender”) of the sameo date and covering ths Proparty descrbed b the Security
Instrument and located pt: 2360 Hickery Btation Circle, Snellville, GA 30074

[Property Address]
Tha Property includes, but Is net kmited o, » parcel of land Improved with a dwelling,
together with other such parceis and cernain common arves and facilities, o8 describad in
The Deed, The Declazaticn of Covenants, Conditions and Restrioctions,

(the "Deaclarstion™). The Property &9 a part of o planned unit development known as
OLDE RICKOXY VILLAGE

{Name of Ptanned Untit Developrasnt]

{tha "PUD"). The Property also inciudss Borrowar's interest [n the haeneowners associstion of
squivalert sntRy owning or mansging the comwnon sreas and facliUes of the PUD (the
"Owners Association”) and the uses, benefits snd procasds of Borrawer's ntsreat.

PUD COVEMNANTS. in sddition to the covenants and agresments made n the Security
Instrumont, Borrower and Lender further covenent end agran as follows:

A, FUD Obiigsllons. Borvowwr shell parform ot of Borrowar's abiigations under the PUD's
Constituent Documents. Tha “Consthusnt Documems™ sre the §) Dacleration; (1) srticles of

Amm'umwwby-mumm 8
Borrower shall promptly pay, whan dua, all dues snd assessmants imposed pursuant to the
Constituent Doclrments.

702113416 608146253

MURLTISTATE PUD RIDER - S!ngll Family - Fannle Maw/Freddie Mac UNIPORM MENT
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Nm-mmmmmmammdwnm

nmmmmwmuwm»mmg
Mm‘ldeMumh&hmmwmw to
soopleration nnder Baction l!*mmwmmeM(ﬂ
the defiul; (b) the action required to cure the dofialt; (c) n date, ot lem than 30 diys from the date
ﬂum&uhﬂmbm,wﬁh“-uhwﬂlﬂhmtnmlm
J&uﬁuub&thmmh&nﬁumr—hhmdhmmu

entitled to collect all expmses dncusred in pursung the remediss provided o this Sectom 22,
lackading, but not lmited to, resscmalle sttornegs’ fhes and costs of tito pvidence.,

It Lender invokes the pows of sio, Lender shall givo & oopy of & wotios of mls by public
sdvectimement fx (he time and in tho manner prescribed by Applicabls Luw, Leader, without farther
deaad on Borrower, shall seil the Property at public asction o the higheat bidder at the thno and
phundnhtbowd%hmuﬂndukhuwmmwhuym
Lender detorminss. Laoder or ka designes mey purchase fha Propesty sz mry sals,

Mmmummmmuhmumuq
wmumnw-ﬂmumummmuhm
Landec's dosd dhall be prima facke ovidancs of the ruth of the statements mede therols. Botrowsr
coveainin ead ngroas Otat Lender shall spply the proceeds of the mls in e Esllowing ordes: (s) to all
sxpaases of the smls, inclading, but not imbied to, resscneble attorneys’ foos; (b) to al pums socered
by&h!w-kyhmmuﬂ(c)mmhhmum%cﬂ“wim
mndmyﬂmmﬂtﬁnhmmmwlﬂwm&ul
cemnlative to the Temediss for velleution of debi 8e provided by Appiicable Law,

If (he Propecty is sold pursasat to this Ssction 22, Borsowss, er auy person holding posscedon
of the Property through Borrower, shall immodistely serrender possemslon of the Proparty to the
purchaser st the mls If possession {» not surrendered, Borrower or marh parses.shall be g tesant
holding over and may be diaposssssed in sooordsuss with Applissble Lew,

13, Relense. Upon payment of afl sums socured by this Secarity Instrmment, Lender shafl conced this
Security Instrument. Borrower shall pry sy recordation costs. Lender may charge Borrower & fee for
relessing this Security Instromest, buf enly 1f the fes in paid 10 & third party for services rendesed md the
charglug of the lee Is pesunitied wnder Applicable Lasw,

24, Waiver of Homestend. Borrower walves all rights of homestead exerogption In ihe Property.

25, Amomptisn Not a Newstion. Lender's accephance of 2q assumptine of the obligations of this
Security [nstrument and the Note, snd any celesse of Bortower [a comection therewith, shall not constitute
& novatlon.

26. Secarity Deed. This comveymsce s t be construrd wadier the existing kaws of tv State of Ceorgia
1 2 deed puming tifle, and nol ex & mortgage, amd Is intended to secure the payment of all suss secured
hereby.

102113416 : _dp 608146252
[ T4
Prgn Vot 4 Farm 3011 1704

W)m




13-01350-mg Doc 26-16 Filed 10/04/13 Entered 10/04/13 18:30:44  Exhibit 1-P
S —Pg220f25

lls‘_DF /4 12-12020-mg Doc 3354-3 _ Filed 04/04/13 Entered 04/04/13 15:11:50  Appendix /'\
_____ ‘tlement Statement Exhibitss 156 dreMIlalhe P9 22 of 27 ar
s and Urban Development OMB No. 2502-0265
B. Tmn [}
1.0 FHA 2.0 RHS 3.8 Conv. Unins. | 6. File Number 7. Loan Number 8. Mortgage Insurance Case Number
4.00 VA 5 o Conv Ins. 08A-7371 702113416
C. Note: This form“is fumlshed to give you a statement of actual settlement costs, Amounts paid to and by the settlement agent are shown. ltems
marked "(p.0.c.)" were paid outside the closing; they are shown here for information purposes and are not included in the totals.
D. Name and Address of Borrower E. Name and Address of Seller F. Name and Address of Lender
Alfredia Pruitt Lowell Pratt Residential, LLC USAA Federal Savings Bank
2360 Hickory Station Circle 3850 Holcomb Bridge Road, Suite 215 10750 McDermott Freeway
Snellville, GA 30078 Norcross, GA 30082 San Antonlo, Tx. 78288
G. Property Location H. Settiement Agent
2360 Hickory Station Circle : Hudnafl, Cohn and Abrams, P.C.
Snellville, GA 30078 N
Land Lot 59, 5th District, Gwinneit Place of Settlement = I. Setlement Date
Lot 158, Olde Hickory Village 3550 Engineering Drive - 03/05/12
Suite 100
Noroross, Georgia 30092 "~ D0: 0310512
J. SUMMARY OF BORROWER'S TRANSACTION: K. SUMMARY OF SELLER'S TRANSACTION:
100. GROSS AMOUNT DUE FROM BORROWER 400. GROSS AMOUNT DUE TO SELLER
| 101, Contract sales price 271,330.00 | 401. Contract sales price _ 271,330.00
102. Personal property o 402. Personal property
103, Settlement charges to borrower (line 1400) 4,503.27 | 403.
104. Prorated HOA Dues ($1000Ar) 336.99 | 404.
105. HOA Initiation Fee 600.00 | 405.
Adjustments for ltems paid by seller in advance Adjustments for items paid by seller In advance
106. City/town taxes to 406. Clty/town taxes to
107. County taxes 08/30 to 12/31 428.40 | 407. County taxes 08/30 to 12/31 42840
| 108. Assessments to 408. Assessments to
109, — 409,
| 110. HOA Preparation Fee 30.00 | 410.
Mm. 411.
112. _ 412.
120. GROSS AMOUNT DUE FROM BORROWER 277.128.66 | 420. GROSS AMOUNT DUE TO SELLER 271,758.40
200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER 500. REDUCTIONS IN AMOUNT TO SELLER -
| 201. Deposit or earnest money 4,130.00 | 501. Excess Deposit (see instructions) .
202. Principal amount of new loan(s) b 271,330.00 | 502. Settlement charges to seller (line 1400) 12,491.25
"203. Existing loan(s) taken subject to 503, Existing loan(s) taken subject to
204. - 504. Payoff of first morigage foan 169,834.19
) Branch Banking and Trust Company
| 205. Good Faith Deposit Fee 350.00 | 505. Payoff of second mortgage loan
206. B _ 506. Payoff Delivery Fee 25.00
L 507. Eamest Money Held 4,130.00
| 208. i 508. Bonded Bulider Warranty 529.09
200. ) 509. 2006 Gwinnett County Taxes 1.271.2¢
Adjustments for items unpaid by seller Adjustments for items unpaid by seller
210. City/town taxes to 510. City/town taxes to
211. County laxes to 511. County taxes to
212. Assessments fo 512. Assessments to
| 213, 513.
214, ] 514. .
215. 515.
216. 516.
217. 517.
n40 -
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SreiTe, GA 30078

“w

Lowell Pratt Resldential, LLC

358 Hcory SR 042020-mg  Doc 3354380 Hpighat RidgORgat3SutERHbered 04/(4/1%9 50 HlePermel Freoxpys andix
ENeiisis APRFFrough 1-Q  Pg 23 of 2770 Antonio, Tx. 76288

USAA Federal Savings Bank

G. Property Location H. Settlement Agent
2360 Hickory Station Circle Hudnall, Cohn and Abrams, P.C.
Snellville, GA 30078 _—
Land Lot 59, 5th District, Gwinnett Place of Settlement 1. Settlement Date
Lot 158, Olde Hickory Village 3550 Engineering Drive 03/05/12
Suite 100
Norcross, Georgia 30092 D0o: 030512
J. SUMMARY OF BORROWER'S TRANSACTION: K. SUMMARY OF SELLER'S TRANSACTION:
100. GROSS AMOUNT DUE FROM BORROWER 400. GROSS AMOUNT DUE TO SELLER
101. Contract sales price 271,330.00 | 401. Contract sales price 271,330.00
102. Personal property 402. Personal property
103. Settlement charges to borrower (line 1400) 4,503.27 | 403. —
104. Prorated HOA Dues ($1000/yr) 336.99 | 404.
105. HOA Initiation Fee 500.00 | 405. D
Adjustments for items paid by seller in advance Adjustments for items paid by seller in advance
1086. Clty/town taxes to 406. City/town taxes to =
107. County taxes 08/30 to 12/31 428.40 | 407. County taxes = 08/30 to 12/31 428.40
108. Assessments o | 408. Assessments to
109. 408. e
110. HOA Preparation Fea 30.00 | 410.
111. 411.
112. 412,
1ZT. GROSS AMOUNT DUE FROM BORROWER { 277,128.66 | 420. GROSS AMOUNT DUE TO SELLER 271,758.40
20). AMOUNTS PAID BY OR IN BEHALF OF BORROWER 500. REDUCTIONS IN AMOUNT TO SELLER
201. Deposit or eamest money 4,130.00 | 501. Excess Deposit (see instructions)
202. Principal amount of new loan(s) 271,330.00 | 502. Settlement charges to seller (line 1400) 12,491.25
203. Existing loan(s) taken subject to 503. Existing loan(s) taken subject to
204, 504, Payoff of first morigage loan 169,834.19
o Branch Banking and Trust Company
. 205. Good Fath Deposit Fee - 350.00 | 505. Payoff of second mortgage loan i
$205. 506. Payoff Delivery Fee ] 25.00 |
: 207. 507. Earnest Money Held = 4,130.00
| 208. 508. Bonded Builder Waranty 529.08
209. 509. 2006 Gwinnett County Taxes 1.271.27
' Adjustments for items unpald by seller Adjustments for items unpaid by seller N,
210. Citytown taxes to 510. Cityftown taxes to LY
| 211. County taxes to 511. County taxes to
212. Assessments to : 512. Assessments to _
L2ta | 513.
214, i 514.
215 i 515.
| 216. 516.
| 217. 517. _
218. 518. =
219. 519.
220. TOTAL PAID BY / FOR BORROWER 275,810.00 | 520. TOTAL REDUCTION AMOUNT DUE SELLER 188,280.80
300. CASH AT SETTLEMENT FROM OR TO BORROWER 600. CASH AT SETTLEMENT TO OR FROM SELLER
301. Gross amount due from borrower (line 120) 277.128.68 | 601. Gross amount due to seller (fine 420) 271,758.40 |
302. Less amounts paid by/for borrower (line 220) 275,810.00 | 802. Less reduction amount due to seller (line 520) 188,280.80
303. CASH FROM BORROWER 1,318.66 | 603. CASH TO SELLER 83,477.60

in the evenl a re-praralion of the isxes is necessary when the tax bills for the cument year are rendesed, tha parties agree to handle sald re-p jon b th
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! L. SETTLEMENT CHARGES: = IRAIDIEROM. = PglEDLng,M
700. 'TOTAL SALES/BROKER'S COMMISSION based on price $ 271,330.00 @ 4.50 = 12,209.85 FUNDS AT FUNDS AT
| Division of commission (line 700) as follows: SETTLEMENT SETTLEMENT
701. $  .-"12,209.85 to LPR Realty, inc.
702. %5 to
703. Commission paid at Settlement 12,209.85
| 704
800. ITEMS PAYABLE IN CONNECTION WITH LOAN P.O.C.
801. Loan Origination Fea ) % USAA Federal Savings Bank 339.16
802. Loan Discount %
803. Appraisal Fee to USAA Federal Savings Bank 275.00
| 804. Credit Report to USAA Federal Savings Bank 12.00
805. Lender's Inspection Fee to USAA Federal Savings Bank 100.00
806. Mtg. Ins. Application Fee to o
|_807. Assumption Fee to
| B08. Good Faith Deposit Fee USAA Faderal Savings Bank 350,008
809. Tax Related Service Fee USAA Federal Savings Bank 85.00
|_B10. Processing/Flat Fes USAA Federal Savings Bank 400.00
811, Flood Certification Fee USAA Federal Savings Bank 8.00
812. GA Residentlal Mortgage Loan F . USAA Federal Savings Bank 6.50
813.
B814.
815, o
900. ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE
901. Interest from 08/30/06 to 09/01/06 @9% 50.8744  Iday 2 day(s) 101.75
902. Mortgage Insurance Premium to
903. Hazard Insurance Premium 1 yrs. to  Teachers Insurance Company 382.00
904. Flood Insurance Fiedlity National Property & Casualty 317.00
905.
1000. RESERVES DEPOSITED WITH LENDER FOR
1001. Hazard Insurance mo. @$ [ mo.
1002. Mortgage Insurance 0 mo. @% 189.93  /mo.
1003. City property taxes ma. @% / mo.
1004. County property taxes 2 mo. @$ 105.94  /mo. 211.88
1005, Annual Assessments 3 mo. @% » 2642  /mo. 79.26
| 1006. o mo. @% /mo.
| 1007. mo. @$ / mo.
1008. Aggregale Credit for Hazard/Flood Ins, City/County Prop Taxes, Mortgage ins & Annual Assessments -211.78
1100. TITLE CHARGES . o
1101, Settlement or closing fee to o o
1102. Abstract or title search to .
1103._Title examination toHudnall, Cohn and Abrams, P.C. 150.00 N
1104. Title insurance binder to_Hudnall, Cehn and Abrams, P.C. 75.00
1105. Document preparation to
1106. Notary fees to
1107. Atlorney's fees to Hudnall, Cohn and Abrams, P.C. 400.00 ]
(includes above item No:  1101-1105-1106 )
1108. _Title insurance to Fidelity National 810.00
{includes above item No: 1104 )
1109. Lender's coverage  271,330.00 — 578.00
1110. Owner's coverage 271,330.00 — 232.00
| 1111, _Tax Search Delivery & Handling ~ Hudnall, Cohn and Abrams, P.C. 25.00
1112, Courier Delivery & Handling Hudnali, Cohn and Abrams, P.C. . 30.00
1113 Post Closing Servics Fee Hudnall, Cohn and-Abrams, P.C. 35.00 10.00
| 1200. GOVERNMENT RECORDING AND TRANSFER GHARGES )
| 1201. Recording fees Deed $ 10.00 ; Mortgage $ 48.00 : Releases § 58.00
1202. City/county/stamps  Deed $ ; Mortgage $
1203. State tax/stamps Deed $ 271.40 ; Mortgage $ 814.50 814.50 271.40
1204,
1205.

1300. ADDITIONAL SETTLEMENT CHARGES

1301._Survey

to_ (3375 if FHA-pay to Lowell Pratt)
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811. Fibod Certification Fee USAA Federal Savings Bank 8.00
812. GA Residential Mortgage Loan F USAA Federal Savings Bank 6.50
813.
. 814 )
. B15.
| 800. ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE
| 901. Interest from 08/30/06  to  09/01/06  @$ 50.8744  /day 2 day(s) 101.75
902. Mortgage Insurance Premium ta
903. Hazard Insurance Premium 1 yrs. to  Teachers Insurance Company 382.00
904. Flood Insurance Fiadiity National Property & Casualty 317.00
905,
| 1000. RESERVES DEPOSITED WITH LENDER FOR
1001. Hazard Insurance mo. @3% ! mo.
1002. Mortgage Insurance 0 mo. @% 1689.93 /mo.
1003. City property taxes mo. @$ / mo.
1004. County property taxes 2 mo. @$ 10594 {mo. 211.88
1005. Annual Assessments 3 mo. @ 2642  /mo. 79.26
1008. ' mo. @$ / mo.
1007. mo. @% / mo.
1008. Agaregate Credit for Hazard/Flood Ins, City/County Prop Taxes, Mortgage Ins & Annual Assessments - -211.78 |
1100. TITLE CHARGES
1101. Settlement or closing fee o
1102. Abstract or title search to
1108._Tille examination to _Hudnall, Cohn and Abrams, P.C. 150.00
1104. Title insurance binder to Hudnall, Cohn and Abrams, P.C. 75.00
1105. Document preparation_ to |
1106. Notary fees o
1107. Attorney's fees to Hudnall, Cohn and s, P.C. 400.00
{includes above ltem No:  1101-1105-1106 )
1108. Title insurance o Fidelity National 810.00
(includes above item No: 1104 )
1109. Lender's coverage  271,330.00 — 578.00
1110. Owner's coverage  271,330.00 — 232.00
1111. Tax Search Delivery & Handling Hudnall, Cohn and Abrams, P.C. 25.00
1112. Courier Delivery & Handling Hudnall, Cohn and Abrams, P.C. _ : 30.00
1113; Post Closing Service Fee Hudnall, Cohn and Abrams, P.C. 35.00 | 10.00
1200, GOVERNMENT RECORDING AND TRANSFER CHARGES
1201. Recording fees Deed $ 10.00 ; Mortgage $ 48.00 : Releases § 58.00
| 1202. City/county/stamps  Deed § ; Mortgage $
1203. State lax/stamps Deed § 27140 : Mortgage $ 814.50 814.50 271.40
1204,
1205. i -
1300. ADDITIONAL SETTLEMENT CHARGES
1301. Survey lo  ($375 if FHA-pay to Lowell Pratt)
1302. Pest inspection to
1303.
1304,
| 1305,
1306. )
1307. =
1308. "NFLP="Net Funded frym Loan Proceeds”
1400._TOTAL smemeﬁrhm&es (enter on lines 103 and 502, Sections J and K) ) 4,503.27 12,491.25|
mmmmwmwmmmw #15 a true and 1 t of all recelpts and $ements made on my account or by ma In this

eidlct 4 copy of Ihe HUD-1 Seftiemant Statement

Hudnall, Chha a kd Abrars, P.C.

TheHUD-1$otH(bmm8tamnlmchlhavemmdlsanuemd of this | have caused or wilt cause the funds to be d In accor with this nt 08/20/06

WARNING: Il Is a crima to knowingly make false statements to the United States on this or any other simitar form. Penatties upon conviction ean Include a fine or Imprisanment. For detalls see: Titls 18 U.S. Code
Section 1001 and Saction 1010.
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October 2, 2012

RE: REQUEST TO WITHDRAW PROOF OF CLAIM
Case No. 12-12020(MG)

To Whom It May Concern:

[ Alfredia Pruitt, is requesting to WITHDRAW the PROOF of CLAIM
mailed to your office on September 26, 2012 in the above case, in reference
to RESIDENTIAL CAPITAL, LLC.

I am providing a self stamped envelope. I've tried reaching your office by
phone and left several voice mails and no response, however the courts
advised me to send you a letter.

Thank you,

m

Alfredia Pruitt

Cc: Lorraine Mills

Date Stamped-Copy Returned
[7 No self addressed stamped envelope . RECEIVED
1 No copy to return R

0CT 0 9 2012
KURTZMAN CARSON CONsuTanTs

QUi

1212020121009000000000034
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Ma ¢ S‘\quf,
IN THE-SH;EEGR COURT OF GWINNETT COUNTY

PLAINTIFF'S ORIGINAL COMPLAINT & APPLICATION
FOR TEMPORARY RESTRAINING ORDER

STATE OF GEORGIA
ALFREDIA PRUITT,
Plaintiff,
VS.
CASE NO. 10M40065
FEDERAL NATIONAL
MORTGAGE ASSOCIATION, — .
FANNIE MAE, - oo 2
USAA FEDERAL SERVICING BANK > 5 0
Defendant Fh o ::
o 8?:‘;
- -0 x
G =
o F 3
e,
X &
>

A.COMPLAINT

COMES NOW ALFREDIA PRUITT, Plaintiff in the above-captioned matter, and respectfully states
her Complaint against Defendants FEDERAL NATIONAL MORTGAGE ASSOCIATION,
GMAC, FANNIE MAE, and USAA FEDERAL SAVINGS BANK as follows:

B.JURISDICTION AND VENUE
1. Plaintiff, Alfredia Pruitt, is an individual who resides in Gwinnett County,
Georgia.
2. Defendant, Federal National Mortgage Association is a Georgia corporation, may

be served with process at, ¢/03525 Piedmont Road NE building 6 ste. 300, Atlanta, GA 30305.

3. Defendant GMAC a corporation doing business in Georgia and may be served
with process at 3 Ravinia Drive Atlanta, GA 30346,

4. Defendant Fannie Mae a corporation doing business in Georgia and may be
served with process at 950 E Paces Ferry Rd NE, Atlanta, GA, 30326

51 Defendant USAA Federal Savings Bank a corporation doing business in Georgia
and may be served with process at Terminus 200 Bulldlng, 3333 Piedmont Rd, Ste 2050,
Atlanta, GA 30305. &6() éao* n.DS | e\oo _\,@r 5070‘/ D205

6. Jurisdiction is proper in this Court.
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7. Venue is proper in the Gwinnett County Superior Court of Georgia. Specifically,
venue is mandatory in this county because the real property complained of is located in this
county.

C.FACTUAL ALLEGATIONS

8. Plaintiff owned property located at 2360 Hickory Station Circle, Snellville,
Georgia 30078.

9. The Plaintiff became indebted to USAA Federal Savings Bank. Plaintiff failed to
pay the debt and started negotiating the payment with USAA Federal Savings Bank.

10.  Defendant GMAC, Federal National Mortgage Association purchased Plaintiffs
property at a sale in which GMAC was not the beneficiary or holder of the note. Federal
National Mortgage Association filed a dispossessory proceeding complaint for eviction of
Plaintiff from her property.

D. Cause of Action (UNLAWFUL FORECLOSURE)

11. Plaintiff’s cause of action against FEDERAL NATIONAL MORTGAGE
ASSOCIATION, GMAC, FANNIE MAE, USAA FEDERAL SERVICING BANK is because
the Defendants illegally assisted GMAC, Federal National Mortgage Association with the
unlawful foreclosure of the plaintiff’s property. Plaintiff seeks to set aside the sale of her
property by GMAC and stop the eviction.

E. Application for Temporary Restraining Order

12. Applicant is seeking a temporary restraining order preventing the defendants from
evicting the applicant from the property which is the subject of the land and title lawsuit.

13.  Itis probable that the Applicant will prevail in this lawsuit.

14, Also, the Plaintiff’s claim against the Defendants is filed to preserve the status
quo of the parties until the issue of title is resolved.

15.  Applicant made all payments to USAA Federal Savings Bank.

16.  Applicant was never required to make any payments to GMAC and never
received any communication or notice from GMAC prior to GMAC foreclosing on the property.

17. GMAC is not the beneficiary of the note and had no right to foreclose on the note

18.  Applicant has requested the original note.

19.  Applicant was under the belief with USAA Federal Savings Bank that USAA
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Federal Savings Bank and no other defendant would foreclose on her home as long aséhe was
negotiating the payment on her mortgage.

20.  Inthe event this Court does not grant the Applicants’ Application for a
Temporary Restraining Order, she will suffer irreparable harm because the real estate which is
the subject of this lawsuit is unique in character and cannot be replaced with money damages

only. Applicant has no other adequate remedy at law.

F. Request for Temporary Restraining Order

21.  Plaintiff asks the court to set her application for temporary restraining order for a hearing,
and after hearing the application, issue a temporary restraining order against Defendants.

G. Prayer

22.  For these reasons, Plaintiff asks the court to grant the temporary restraining order
stopping the eviction and enforcement of her rights.

Respectfully submitted,
//%/ Ly
// L /w(.(

Alfredia Pruitt

2360 Hickory Station Circle
Snellville, Georgia 30078
(770) 668-3915 Phone
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S .Q _ \ MAGI§TRATE COURT OF GWINNETT COUNTY, GEORGIA
ghd g r : ' Qe s
PLAINTIFF(s)  ° . CIVIL ACTION FILE NO. / /17 7 g, »
(All answers and counterclaims MUST BE FILED
’ WITH THE CLERK withln 7 days of the date of
]\/\ service.)
{ DEFENDANT(S) .
DISPOSSESSORY ANSWER
(Please note and then use another sheet(s) far additional space, as nee_ded.)-
\/ I am the Defendant. | am filing an Answer I state the following in response to Plaintiff's claim In this lawsuit:

| do not have a landlord tenant relationship with the plaintiff.

My landlord did not give me the proper notlce that my lease or rental agreement was terminated In accordance with the terms of our
lease. The landlord did not propery demand that | move befors filing the lawsuit.

< 2B ool
— My landlord terminated my lease without a valld reason. = = =
- S
__ ldo not owe any rent to my landlord. ‘; . Z’é Eicke
= o=
I offered and had the money to pay my rent on or before the date | usually pay, but my landlord refused to accept-it. ; ;?,-:'_,:
r ol
My Iandlord would not accept my rent, correct late fees and the court costs. | had all the money to pay. ?»3" o i;.{ :
- g
My landiord failed to repalr the property. This failure has lowered its value or resulted in other dama more tharf the(:r Tent
claimed. - 0o
:0 N T
I am a resldential tenant. This Is my first dispossessory action, | am paying ali my rent, late fees and court costs®the k.
My landlord is not entitled to evict me or secure a money judgment for the following additional reasons: (attach if necessary)
COUNTERCLAIM - (Please note and then use another sheet(s) for additional space, as needed.}
My landlord owes me $ for the following reason(s):
My tandlord failed to repair my property. Due to this fallure, its value has been reduced § each month
for, manths.

Since my landlord failed to make requested repalrs, | mads these repalrs, | made these repairs that cost §

| have
all my receipts. | will bring the recelpts and all documents conceming these payments to my trial.

—___ Mylandlords fallure to repair resutted In damages of $

WHEREFORE, | ask this Court to:

to my person and/or property.

(a) Dismiss Plalntiff's lawsuit with all costs assessed against Plaintifi,
Enter a judgment my favor gind against Plaintiff; and
(c) /C ranl sych other further felief as the Court deemsj p( er. W
27 a’ U

(Print name of DTZdan ing answerg& (ddre s] / ] Signazdfe of Defendant filing ans\véd Attomey

)J%G“O 5”}{@, 2 L . sars
);\_/Q_ V| ; G i 35>é‘)7?

EACH DEFEMDANT.MUST FILE THEIR OWN ANSWER. Attcrneya may file answers for more than one defendant, pro se litigants cannot.

Commerclal LL - A~ L, $:00 AM,4C . -| Commercial LL'4 M - Z, 9:00 AM, 1D All other LLs, 1:00 PM, 1D
|_Or Plaintiffs who use a filing service | Or Plaintiifs v-*ho;dse afiling service )
i [ i
NOTIGE OF TRIAL DATE -

3 ‘JD...»,.,_ ] s
The Plaintifi(s) and Defendant(s) are required to appear for trial In Courtroom 1 L on the f day of _*- (2 BMids /'Z',"A

"4 .
20[C a__L0L olalock P‘ . M. Courtroom,_C ", Gwinnett Justice & Administration Building, 75 Langley Drive, Lawrencevilie,
GA. 30045-6900. If you ; /}/’ rey, please nofify your attorney to be present with you.

Thi?,'?__)g:lay c/ \(1 /20 [

~
/f i (Z/A Cre ‘7 ?A’U{/;\ f ]
3 ' DEFENDANT = / DEPUTY CLERK
{ MAG 30-03 Dispossessory Answer 2007



