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December 17, 2013 at 10:00 a.m. (prevailing Eastern Time) before the Honorable Martin 

Glenn, United States Bankruptcy Judge, in Courtroom 501 at the Bankruptcy Court, One 

Bowling Green, New York, New York 10004. 

PLEASE TAKE FURTHER NOTICE that any objection to the Motion must be 

in writing, conform to the Federal Rules of Bankruptcy Procedure, the Local Bankruptcy Rules 

for the Southern District of New York, and the Notice, Case Management, and Administrative 

Procedures approved by the Bankruptcy Court [Docket No. 141], be filed electronically by 

registered users of the Bankruptcy Court’s electronic case filing system, and be served, so as to 

be received no later than November 4, 2013 at 4:00 p.m. (prevailing Eastern Time), upon  (a) 

counsel for the Debtors, Morrison & Foerster LLP, 1290 Avenue of the Americas, New York, 

NY 10104 (Attn: Gary S. Lee, Norman S. Rosenbaum and Erica J. Richards); (b) the Office of 

the United States Trustee for the Southern District of New York,  201 Varick Street, Suite 1006, 

New York, NY 10014 (Attn: Tracy Hope Davis, Linda A. Riffkin, and Brian S. Masumoto); 

(c) the Office of the United States Attorney General, U.S. Department of Justice, 950 

Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attn: US Attorney General, Eric H. 

Holder, Jr.); (d)  Office of the New York State Attorney General, The Capitol, Albany, NY 

12224-0341 (Attn: Nancy Lord, Esq. and Neal Mann, Esq.); (e) Office of the U.S. Attorney for 

the Southern District of New York, One St. Andrews Plaza, New York, NY 10007 (Attn: Joseph 

N. Cordaro, Esq.); (f) counsel for Ally Financial Inc., Kirkland & Ellis LLP, 153 East 53rd Street, 

New York, NY 10022 (Attn: Ray Schrock and Richard M. Cieri); (g) counsel to Barclays Bank 

PLC, as administrative agent for the DIP lenders, Skadden, Arps, Slate, Meagher & Flom LLP, 

Four Times Square, New York, NY 10036 (Attn: Ken Ziman & Jonathan H. Hofer); (h) counsel 

for the committee of unsecured creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue 
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of the Americas, New York, NY 10036 (Attn: Kenneth Eckstein & Greg Horowitz); (i) counsel 

for Ocwen Loan Servicing, LLC, Clifford Chance US LLP, 31 West 52nd Street, New York, NY 

10019 (Attn: Jennifer C. DeMarco and Adam Lesman); (j) Internal Revenue Service, P.O. Box 

7346, Philadelphia, PA 19101-7346 (if by overnight mail, to 2970 Market Street, Mail Stop 5-

Q30.133, Philadelphia, PA 19104-5016); and (k) Securities and Exchange Commission, New 

York Regional Office, 3 World Financial Center, Suite 400, New York, NY 10281-1022 (Attn: 

George S. Canellos, Regional Director). 

PLEASE TAKE FURTHER NOTICE that if you do not timely file and serve a 

written objection to the relief requested in the Motion, the Bankruptcy Court may deem any 

opposition waived, treat the motion as conceded, and enter an order granting the relief requested 

in the Motion without further notice or hearing. 

Dated: October 4, 2013 
 New York, New York  
  
 

/s/ Norman S. Rosenbaum  
Gary S. Lee 
Norman S. Rosenbaum  
Paul Galante 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the Debtors and  
Debtors in Possession 
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Residential Capital, LLC (“ResCap”) and GMAC Mortgage, LLC (“GMAC Mortgage”), 

(collectively the “Debtor Defendants” or “Defendants”), debtors, and debtors, in possession in 

the above-captioned chapter 11 cases (collectively with all affiliated non-defendant debtors and 

debtors in possession, (the “Debtors”), hereby submit this motion (the “Motion”) to dismiss the 

above-referenced adversary proceeding (the “Adversary Proceeding”)1 commenced by Plaintiff 

Alfredia Pruitt (“Plaintiff”).  Plaintiff has already litigated and lost the exact claims at issue in 

this adversary proceeding at least four times.  Thus, Plaintiff’s claims are barred by res judicata 

and the complaint should be dismissed. 

I. PRELIMINARY STATEMENT 

Prior to filing this lawsuit, Plaintiff filed at least four earlier actions in the Superior Court 

of Gwinnett County, State of Georgia (the “State Court”) bringing claims in connection with the 

allegedly wrongful foreclosure of Plaintiff’s property—the exact same claims asserted in the 

Adversary Proceeding.  All of the Plaintiffs’ State Court actions were adjudicated and dismissed, 

ultimately leading to the State Court’s issuance of a Bill of Peace that forbids Plaintiff from 

filing or serving any pleadings or suit in any court related to the property located at 2360 

Hickory Station Circle, Snellville, Georgia 30078 (the “Property”) without prior order of the 

State Court.  Having exhausted all recourse in the State Court, Plaintiff asked this court for relief 

from the automatic stay to pursue another identical lawsuit—that request was denied. 

Despite the repeated dismissals of her claims, Plaintiff disregarded the State Court order 

prohibiting her from filing any pleadings related to the Property and filed this adversary 

proceeding asserting, once again, identical claims and allegations.  Plaintiffs’ claims, however, 

are barred by res judicata.  

                                                 
1 As used herein, “AP Docket” refers to documents filed in the Adversary Proceeding under Case Number 13-01309. 
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II. JURISDICTION AND VENUE 

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This is a core 

proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).  Pursuant to Local Bankruptcy Rule 

7012-1, the Debtor Defendants consent to entry of a final order or judgment by this Court if it is 

determined that the Court, absent consent of the parties, cannot enter final orders or judgment 

consistent with Article III of the United States Constitution. 

III. BACKGROUND 

A. General Bankruptcy Case Background 

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition in this Court for relief under chapter 11 of the United States Bankruptcy Code 

(the “Bankruptcy Code”). 

3. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Chapter 11 Cases”)2 are being jointly administered pursuant to Rule 1015(b) 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been 

appointed in the Chapter 11 Cases. 

4. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors (the “Creditors’ Committee”). 

5. On June 20, 2012, the Court directed that an examiner be appointed (the 

“Examiner”), and on July 3, 2012, the Court approved Arthur J. Gonzalez as the Examiner 

                                                 
2 As used herein, “Docket” refers to documents filed in the jointly administered Chapter 11 Cases under Case 
Number 12-12020. 
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[Docket Nos. 454, 674].  On May 13, 2013, the Examiner filed his report under seal [Docket 

Nos. 3677, 3697].  On June 26, 2013, the report was unsealed and made available to the public 

[Docket No. 4099]. 

6. On July 3, 2013, the Debtors filed the Joint Chapter 11 Plan Proposed by 

Residential Capital, LLC, et al. and the Official Committee of Unsecured Creditors [Docket No. 

4153] (the “Plan”) and the Disclosure Statement for the Joint Chapter 11 Plan Proposed by 

Residential Capital, LLC, et al. and the Official Committee of Unsecured Creditors [Docket No. 

4157] (the “Disclosure Statement”).  On August 16, 2013, the Debtors filed a revised Disclosure 

Statement, which includes a revised copy of the Plan [Docket No. 4733].  On August 23, 2013, 

the Court entered an order approving, inter alia, the Disclosure Statement, as amended [Docket 

No. 4809]. 

B. Events Giving Rise to the Adversary Proceeding 

1. The Property and the Foreclosure 

7. On September 7, 2010, the Property was sold at foreclosure.3  On that 

same day, Plaintiff filed a petition for relief under chapter 13 of the Bankruptcy Code in the 

United States Bankruptcy Court for the Northern District of Georgia (the “Georgia Bankruptcy 

Court”).4  That bankruptcy filing was her third in a year.  Exhibit 1-D. 

8. On September 21, 2010, GMAC Mortgage filed a motion in Plaintiff’s 

bankruptcy case asking the court to confirm that due to dismissal of the two prior bankruptcy 

cases filed by Plaintiff in the preceding year, the automatic stay did not arise upon the September 

7, 2010 filing of Plaintiff’s third bankruptcy case.  Exhibit 1-C.  On September 22, 2010, the 
                                                 
3 See Order Denying and Dismissing the Above Styled Action for Failure to State a Claim upon which Relief 
May be Granted and Entry of Bill of Peace at 1, Case No. 12-A-01388-3 (Sup. Ct. Gwinnett Cty, State of Georgia 
Mar. 12, 2012), attached hereto as Exhibit 1-A. 
4 See Voluntary Petition, Case No. 10-86533 (MGD) (Bankr. N.D. Ga. Sept. 7, 2010), attached hereto as 
Exhibit 1-B. 
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Georgia Bankruptcy Court issued an order confirming that “the automatic stay under §362(a) did 

not go into effect upon or since the filing of [the] case and, as of the date [t]hereof, no order has 

been entered imposing a stay to the extent provided in 11 U.S.C. § 362(c)(3)(A).”  Exhibit 1-D.  

Plaintiff’s chapter 13 case was dismissed on November 17, 2010.  Exhibit 1-E. 

2. Plaintiff’s Numerous Prior Lawsuits Related to the Foreclosure of the 
Property 

9. On December 6, 2010, Plaintiff filed an action, captioned Pruitt v. Federal 

National Mortgage Association et. al., Case No. 10-A-10972-3, in State Court, naming, among 

others, “GMAC” as a defendant, and appealing the outcome of a December 1, 2010 

dispossessory proceeding, seeking to enjoin the enforcement of the dispossessory order, and 

filing an “Original Complaint & Application For Temporary Restraining Order” (the “First 

Action”).  Exhibit 1-R, December 6, 2010 Complaint.  In this First Action, Plaintiff asserted that 

the foreclosure of the Property was unlawful and requested a preliminary injunction preventing 

GMAC Mortgage from proceeding with eviction despite the dispossessory order that GMAC 

Mortgage obtained on December 1, 2010.  Exhibit 1-F, December 6, 2010 Notice of Appeal and 

Motion for Preliminary Injunction, at 2-4.  On January 31, 2011, the State Court denied 

Plaintiff’s request for a restraining order and injunctive relief, affirmed the dispossessory order, 

and granted final judgment in favor of the Defendants, including GMAC Mortgage.  Exhibit 1-G. 

10. On September 21, 2011, Plaintiff filed her second action in State Court, 

seeking a temporary restraining order and to set aside the foreclosure sale (the “Second 

Action”).5  That action, captioned Pruitt v. Federal National Mortgage Association et. al., Case 

No. 11-A-10084-3, asserted that the foreclosure of the Property was unlawful because GMAC 

                                                 
5 Movant’s initiating document in the Second Action was titled “Motion to Set Aside Foreclosure Sale and 
Temporary Restraining Order,” but contained a cause of action for unlawful foreclosure, and resembled a complaint.  
“GMAC” was named as a defendant. 
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Mortgage was not the holder of Plaintiff’s mortgage note.  Exhibit 1-H.  On September 22, 2011, 

the State Court denied Plaintiff’s requests for a temporary restraining order and to set aside the 

foreclosure sale for failure to state a claim upon which relief could be granted.  Exhibit 1-I. 

11. On October 7, 2011, Plaintiff commenced her third action in State Court 

(the “Third Action”), captioned Pruitt v. Federal National Mortgage Association, et. al., Case 

No. 11-A-10675-3.6  In the Third Action, Plaintiff asserted a cause of action for “wrongful 

foreclosure, fraudulent conveyance of property,” and asked the State Court to issue a restraining 

order preventing her eviction, deem the mortgage on the Property void, and quiet title in 

Plaintiff’s favor.  Exhibit 1-J.  On October 10, 2011, the State Court denied Plaintiff’s request for 

a temporary restraining order and dismissed the Third Action for failure to state a claim upon 

which relief could be granted.  Exhibit 1-K.  Additionally, on January 26, 2012, the State Court 

directed the clerk of the court to cancel two lis pendens previously recorded by Plaintiff in 

connection with the Property.  Exhibit 1-L. 

12. On February 15, 2012, Plaintiff filed a fourth action in State Court (the 

“Fourth Action,” and together with the First Action, the Second Action, and the Third Action, 

the “State Court Actions”),7 captioned Pruitt v. MERS/GMAC et. al., Case No. 12-A-01388-3.  

See Exhibit 1-O.  In the Fourth Action, Plaintiff once again asserted that the foreclosure of the 

Property was wrongful, sought to quiet title, and requested compensatory and punitive damages 

against the defendants, including GMAC Mortgage and Fannie Mae.  See Exhibit 1-O. 

                                                 
6 GMAC Mortgage was once again named as a defendant. 
7 In addition to the State Court Actions, Plaintiff also filed an adversary proceeding, Adv. Proc. No. 11-05116 
(MGD), in the fourth of her bankruptcy cases, Case No. 11-52442 (MGD) making substantially identical allegations 
and requesting substantially identical relief.  See Exhibit 1-M.  This matter as well, was subsequently dismissed as a 
result of the dismissal of Plaintiff’s bankruptcy case.  See Exhibit 1-N 
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13. On March 12, 2012, the State Court entered an order dismissing the Fourth 

Action.  See Exhibit 1-A.  Additionally, having presided over three prior lawsuits involving 

identical allegations in connection with the foreclosure of the Property, the State Court issued a 

Bill of Peace enjoining plaintiff from continuing her attempts to relitigate the same issues: 

[A]s this is the fourth suit in addition to an appeal from Magistrate Court that 
Plaintiff has filed with respect to the property located at 2360 Hickory Station 
Circle, Snellville, Georgia 30078 and the claims having been previously 
adjudicated in the three prior actions between the same parties, Plaintiff Alfredia 
Pruitt is hereby permanently enjoined from filing or serving in the above-styled 
case or filing or serving in any other case in any court any pleadings or suits 
related to the property located at 2360 Hickory Station Circle, Snellville, Georgia 
30078 without further Order of this Court, with the exception of notices of appeal 
from this Order.  See O.C.G.A. § 23-3-110 (a)(2). 

Exhibit 1-A at 3. 

3. Plaintiff’s Actions Before This Court 

14. On September 27, 2012, Plaintiff filed a proof of claim [Claim No. 835] in 

the Debtors’ chapter 11 cases.  See Exhibit 1-P.  Thereafter, on October 9, 2012, Plaintiff 

withdrew her proof of claim.  See Exhibit 1-Q. 

15. On March 14, 2013, Plaintiff filed a Motion seeking relief from the 

automatic stay, apparently for the purposes of initiating another action arising out of the same 

facts and circumstances as each of the State Court Actions.  On March 15, 2013, Plaintiff filed an 

amended Motion, seemingly requesting the same relief, but attaching additional documentation. 

16. On April 12, 2013, this Court denied Plaintiff’s motion for relief from the 

automatic stay (“Order Denying Relief from Stay”) [Docket 3433].  The Order Denying Relief 

from Stay states:  “stay relief would not result in a complete resolution of the issues, since the 

claims raised in Pruitt’s Motion have already been dismissed at least five times.  Allowing stay 

relief will not help resolve issues that are already effectively settled by multiple judicial orders.”  

Order Denying Relief from Stay at 7.  The Order further states that “any future action may be 
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barred by the Superior Court’s Bill of Peace order [and] . . . judicial economy also does not favor 

allowing Pruitt to proceed with claims that have been dismissed.”  Id. 

17. On May 24, 2013, Plaintiff filed a complaint initiating this Adversary 

Proceeding (the “Complaint”) [AP Docket No. 1].  This Adversary Proceeding represents the 

seventh attempt by Plaintiff to assert the same claims that have been repeatedly dismissed in 

Georgia.8 

IV. ARGUMENT 

A. Plaintiff’s Adversary Suit is Barred by the Doctrine of Res Judicata 

18. The doctrine of res judicata bars relitigation of the same claims between 

the same parties or their privies after the matter has once been resolved by a court of competent 

jurisdiction.  See Nally v. Bartow Cnty. Grand Jurors, 280 Ga. 790, 791 (2006); Stone v. 

Williams, 970 F.2d 1043, 1054 (2d Cir. 1992), cert. denied, 508 U.S. 906 (1993).  Res judicata 

also precludes litigation of all claims that could have been raised in the earlier proceeding, 

whether or not they were actually raised and litigated.  See Swinney v. Reeves, 224 Ga. 274, 275 

(1968); Greenberg v. Bd. of Governors of Fed. Reserve Sys., 968 F.2d 164, 168 (2d Cir. 1992); 

Harborside Refrigerator Servs., Inc. v. Vogel, 959 F.2d 368, 372 (2d Cir. 1992). 

19. Federal courts are required to give preclusive effect to state court 

judgments.  Allen v. McCurry, 449 U.S. 90, 96 (1980); 28 U.S.C. § 1738 (Full Faith and Credit 

Act); see also Matsushita Elec. Indus. Co. v. Epstein, 516 U.S. 367, 375 (1996); Parsons Steel, 

Inc. v. First Ala. Bank, 474 U.S. 518, 523 (1986) (“under the Full Faith and Credit Act a federal 

court must give the same preclusive effect to a state-court judgment as another court of that state 

would give”).  The Bankrutpcy Code creates no exception to that requirement.  See In re 

                                                 
8 Plaintiff also asserted the same claims in two of her bankruptcy actions—though these never reached a decision on 
the merits. 
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Genesys Data Techs., Inc., 204 F.3d 124, 127-129 (4th Cir. 2000).  Moreover, it is settled law 

that “when all relevant facts are shown by the court’s own records, of which the court takes 

notice,” Day v. Moscow, 955 F.2d 807, 811 (2d Cir. 1992), principles of res judicata may 

support a motion to dismiss.  See also Dove v. Ty Cobb Healthcare Sys., Inc., 316 Ga. App. 7 

(2012). 

20. Dismissal of the Adversary Proceeding on res judicata grounds is 

appropriate here. 

1. Each Element of Res Judicata Has Been Met. 

21. A federal court must look to state law to determine the preclusive effect of 

a state court judgment.  See Marrese v. Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 381 

(citing Kremer v. Chem. Constr. Corp., 456 U.S. 461, 466–468 (1982)).  In Georgia, claims are 

precluded by res judicata when three perquisites are satisfied: (1) identity of the parties or their 

privies; (2) previous adjudication on the merits by a court of competent jurisdiction; (3) identity 

of the cause of action.  Brown & Williamson Tobacco Corp. v. Gault, 280 Ga. 420 (2006).  Each 

element of res judicata is satisfied here. 

2. The Identity of the Parties or Their Privies Element is Satisfied 

22. Plaintiff’s adversary proceeding involves the same parties as her earlier 

lawsuits.  GMAC Mortgage was named as a defendant in each of the State Court Actions—thus, 

the privity element of res judicata is satisfied.  McGrue v. Saxon Mortg. Servs., No. 1:10–cv–

1678–WSD , 2010 WL 2838403 at *2 (N.D. Ga. July 19, 2010); Jones v. Deutsche Bank Nat’l 

Trust Co. (In re Jones), Bankr. No. 09-91932-MHM, 2011 WL 2972130, at *2 (Bankr. N.D. Ga. 

June 3, 2011); Harris v. Jacksonville Paper Co., 67 Ga. App. 759 (1942) (“‘[r]es judicata’ and 

‘estoppel by judgment’ can only be set up in a subsequent suit between the same parties or their 

privies”) (emphasis added). 
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3. Four of Plaintiff’s Prior Suits Were Adjudicated On the Merits By a Court of 
Competent Jurisdiction 

23. Plaintiff’s prior actions consist of appealing, and losing, the outcome of a 

dispossessory proceeding, and bringing multiple actions asserting wrongful foreclosure.  (See 

Compl. ¶¶ 14-16; See Exhibit 1-G January 31, 2011 Order at 1; Exhibit 1-R December 6, 2010 

Complaint; Exhibit 1-S December 6, 2010 Notice of Appeal and Motion for Preliminary 

Injunction (“Cause of Action (UNLAWFUL FORECLOSURE)”); Exhibit 1-H, September 21, 

2011 Complaint (“Cause of Action (UNLAWFUL FORECLOSURE”)); Exhibit 1-J October 7, 

2011 Complaint at 2 (“wrongful foreclosure, fraudulent conveyance of property”); Exhibit 1-O 

February 15, 2012 Complaint ¶ 1 (“[w]rongful foreclosure, declaratory relief and judgment, title 

fraud/slander of title[.]”).  These are state law claims.  Thus, the earlier judgments issued by the 

State Court were rendered by a court of competent jurisdiction.  See In re Jones, 2011 WL 

2972130 at *2  (dismissing complaint due to res judicata, and implicitly holding that state courts 

are competent to decide issues pertaining to wrongful foreclosure and improper assignment of a 

mortgage note). 

24. Moreover, each adjudication was on the merits.  An earlier dismissal for 

“failure to state a claim” constitutes a final judgment on the merits.  See Henry v. Aurora Loan 

Servs. LLC, No. 1:11-cv-0949, 2011 WL 1674834, at *1 (N.D. Ga. May 2, 2011) (res judicata 

applied to bar later action when first action was dismissed for failure to state a plausible claim 

for relief); see also Dillingham v. Doctors Clinic, P.A., 236 Ga. 302 (1976); Piedmont Cotton 

Mills, Inc. v. Woelper, 269 Ga. 109 (1998).  On this basis alone, each of the State Court’s orders 

constitutes a final judgment on the merits for purposes of res judicata.  Plaintiff’s four State 

Court Actions were “dismissed for failure to state a claim upon which relief may be granted,” 

and for failing “to present[ ] any law or facts that would support” her position.  See Exhibit 1-G, 
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January 31, 2011 Order at 1 (“having read and considered the entire record, including . . . 

[Plaintiff’s] motion for a preliminary injunction and temporary restraining order, and her 

Complaint, the Court finds that Plaintiff has failed to proffer any evidence or authority to suggest 

[that foreclosure was unlawful]”; Exhibit 1-I, September 22, 2011 Order at 3 (“DENIES AND 

DISMISSES [Plaintiff’s] Motion to Set Aside Foreclosure Sale and the above-styled action for 

failure to state a claim upon which relief may be granted”); Exhibit 1-K, October 10, 2011 Order 

at 3 (“DISMISSES the above-styled action for failure to state a claim upon which relief may be 

granted”); Exhibit 1-A, March 12, 2012 Order at 4 (“DISMISSES the above-styled action for 

failure to state a claim upon which relief may be granted”). 

25. Referencing the First Action, Plaintiff suggests that she appealed the 

adverse ruling in the “dispossessory proceeding,” but that the case “wasn’t heard” because she 

“was unable to pay [the] required amount[.]”  (See Compl. at 4-5).  Plaintiff misstates the 

outcome of her First Action.  Although the Superior Court stated that Plaintiff failed to tender 

past due amounts “undisputedly owed under [ ] mortgage loan” and “failed to pay $5,100.00 in 

the registry of the court,” it nevertheless decided the merits.  Exhibit 1-G, January 31, 2011 

Order at 1-2.  The Georgia Superior Court’s January 31, 2011 Order states: 

Plaintiff filed this action on December 6, 2010, seeking to appeal the December 1, 
2010 Order pursuant to O.C.G.A. § 15-10-41(b)(1).  At the same time Plaintiff 
filed a proposed Complaint and application [ ] for a temporary restraining order[.] 

. . . 

After hearing argument from the parties on January 24, 2011 and having read and 
considered the entire record, including all submissions with respect to Plaintiff’s 
appeal of the December 1, 2010 Order, her motion for a preliminary injunction 
and temporary restraining order, and her Complaint, the Court finds that Plaintiff 
has failed to proffer any evidence or authority to suggest that the December 1, 
2010 Order is in error in any respect, nor has she presented any law or facts that 
would support entry of a restraining order or injunction against any Defendant. 

. . . 
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ORDERED (i) that the December 1, 2010 Order is AFFIRMED; (ii) that a Writ of 
Possession shall immediately issue to Defendant Federal National Mortgage 
Association; (iii) that Plaintiff’s motions for a restraining order and injunctive 
relief are DENIED, and (iv) that FINAL JUDGMENT be and is hereby entered in 
favor of all DEFENDANTS as to all claims asserted by Plaintiff in this 
proceeding. 

(Ex 1-G at 1-2.) 

26. The finality of the January 31, 2011 Order further demonstrates that it 

constitutes a judgment on the merits.  Expressly titled “Final Order and Judgment,” it states that 

“FINAL JUDGMENT be and is hereby entered in favor of all DEFENDANTS as to all claims 

asserted by Plaintiff in this proceeding”).  (Id.)  Thus, the Order left no issues to be decided—

orders such as these constitute a “judgment on the merits” under Georgia law.  See In re Jones, 

2011 WL 2972130 (holding that dismissal with prejudice constitutes final judgment on the 

merits); Standridge v. Spillers, 263 Ga. App. 401, 403 (2003) (order that “leaves no issues 

remaining to be resolved, constitutes the court’s final ruling on the merits of the action”); see 

also Ruth v. Herrman, 291 Ga.App. 399, 400-401 (2008) (collateral estoppel warranted because 

denial of motion to remove a lien in an earlier divorce proceeding constituted final judgment on 

the merits for purposes of later action brought to remove the same lien).  Moreover, the March 

12, 2012 Order dismissing the Fourth Action goes even further to demonstrate its finality on the 

merits.  That Order explicitly bars plaintiff from “filing or serving in any other case in any court 

any pleadings or suits related to [the Property][.]”  Exhibit 1-A, at 3.  Despite that bar, Plaintiff 

asserts the same claims here.   

27. Not one of the State Court’s orders leave doubt as to its finality. 

4. The Identity of the Cause of Action Element is Satisfied Because Plaintiff 
Asserts the Same Claims and Allegations As Her Previous Complaints 

28. Identity of the cause of action exists “when there is commonality in the 

nucleus of operative facts of the actions.”  McGrue v. Saxon Mortg. Servs., 2010 WL 2838403 at 
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*1-2.  “The causes of action are not required to be identical in both cases, so long as there is the 

same ‘nucleus of operative facts.’”  Id. at 2 (citing Adams v. S. Farm Bureau Life Ins. Co., 493 

F.3d 1276, 1290 (11th Cir. 2007); Hill v. Wooten, 247 Ga. 737 (1981) (state court action barred 

by res judicata because it and the original federal court action concerned a “common nucleus of 

operative fact”); Mobley v. Sewell, 226 Ga. App. 866, 868 (1997) (action to set aside deed on 

grounds of fraud, conspiracy and breach of contract was barred by res judicata where there was a 

previous superior court order denying claim of fraudulent conveyance and ordering property to 

be sold at public auction).  So long as the same set of operative facts is at issue, it makes no 

difference whether the plaintiff purports to assert his or her claims under a different legal theory.  

ChoicePoint Servs., Inc. v. Hiers, 284 Ga. App. 640, 641 (2007) (holding that res judicata bars 

subsequent actions “‘as to all matters put in issue or which under the rules of law might have 

been put in issue’ in the original action”) (internal citations omitted). 

29. To determine whether the same nucleus of operative facts exists, “the 

Court lines up the former and current cases side-by-side to assess their factual similarities.”  

McGrue v. Saxon Mortg. Servs., 2010 WL 2838403 at *1 (internal citations omitted).  Here, 

plaintiff premises each of her causes of action on the same allegation: that the mortgage note was 

never properly assigned to GMAC Mortgage, thus GMAC Mortgage lacks any interest in her 

property.  (See Compl. at ¶¶ 21-22; 23-24, 26, 28-30; 32-33; 36-37; 41-42; 49-50; 53-55; 58.)9  

And each of Plaintiff’s earlier actions can be boiled down to this same allegation.10  Thus, the 

                                                 
9 Plaintiff phrases this allegation slightly differently throughout her complaint (e.g. “GMAC was not the lender nor 
Holder of the note,” “there was no assignment,” and that GMAC Mortgage failed to “verify[ ] the assignment” when 
it foreclosed), but each of these amounts to the same allegation: that GMAC Mortgage lacked authority to foreclose. 
10 (See E.g. Exhibit 1-R December 6, 2010 Complaint at ¶¶ 10, 17 (“GMAC . . . purchased Plaintiff’s property at a 
sale in which GMAC was not the beneficiary or holder of the note,” “GMAC is not the beneficiary of the note and 
had no right to foreclose on the note”); Exhibit 1-H ¶¶ 10, 17 (“GMAC . . . purchased Plaintiff’s property at a sale in 
which GMAC was not the beneficiary or holder of the note,” “GMAC is not the beneficiary of the note and had no 
right to foreclose on the note”); Exhibit 1-J ¶¶ 10, 27-32 (“there are several fraudulent problems with the note, 
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identity of the cause of action element is easily satisfied.  See McGrue v. Saxon Mortg. Servs., 

2010 WL 2838403 at *1-2 (identity of the cause of action element satisfied where Plaintiff 

asserted different claims from an earlier action, but premised them on the same allegation “that 

Defendant did not have a legal interest in [Plaintiff’s] property”).   

30. In addition to basing her claims on identical factual allegations—each of 

Plaintiff’s complaints assert the same causes of action.  The Complaint in this Adversary 

Proceeding asserts causes of action for “unlawful foreclosure,” “bad faith by not verifying the 

assignment,” and “Violation of the Doctrine of Privity, GMAC did not have a contractual right to 

collect payments, nor the right to sue to enforce the right.”  Compl. at 5, 8, and 10.  Plaintiff’s 

Complaint in the First Action asserts a single cause of action for “unlawful foreclosure” on the 

basis that “GMAC is not the beneficiary of the note and had no right to foreclose.”  Exhibit 1-R 

December 6, 2010 Complaint at Part D.; see also ¶ 17.  Plaintiff’s Second Action asserts an 

identical claim.  Exhibit 1-H, September 21, 2011 Complaint at Part D.; see also ¶ 17.  Although 

Plaintiff re-worded the Complaint in her Third Action—it still asserts an identical claim.  Exhibit 

1-J October 7, 2011 Complaint at Part C.  (“Wrongful Foreclosure); see also ¶ 28 (“Defendant’s 

failure to produce the original note and show that MERS and Defendants were holders of the 

instrument bring Plaintiff’s claim of wrongful foreclosure.”); Part F. (“Request for Quiet Title 

Hearing and Issuance of Temporary Restraining Order”).  Plaintiff’s Fourth Action is largely the 

same as the first three actions (and the Complaint in this Adversary Proceeding).  The Complaint 

in her Fourth Action asserts causes of action premised on “wrongful foreclosure,” “doctrine of 

                                                                                                                                                             
including but not limited to notarial, signatures and unlawful assignments,” “Defendants have not produced the 
original note or shown that MERS was a holder that had a right to assign/enforce,” “MERS . . . assignment of the 
deed of trust to GMAC . . . had no []force,” “the rights bestowed upon MERS . . . are insufficient . . . to effectuate a 
valid assignment of mortgage to GMAC”); Exhibit 1-O ¶¶ 17, 18, 19 (“none of the defendants had recorded any 
assignment of title,” “only the documented secured creditor/Holder In Due Course can foreclose on subject 
property”).  
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privity of contract,” “Improper Mortgage Securitization,” and “Quiet Title.”  Exhibit 1-O, 

February 15, 2012 Complaint at 4-5; 9-10. This Fourth Action also rested on the allegation that 

an improper assignment took place and that GMAC Mortgage lacked authority to foreclose. 

31. Each of Plaintiff’s complaints asserts the same causes of actions and the 

same core allegation.  This satisfies the identity of the cause of action element.  See Henry v. 

Aurora Loan Servs. LLC, 2011 WL 1674834 at *1 (second action “to set aside the same 

foreclosure proceeding” barred by res judicata); Jones v. Deutsche Bank National Trust Co., 

2011 WL 2972130 at *1-2 (adversary proceeding challenging foreclosure sale and alleging 

fraudulent assignment of mortgage note dismissed on res judicata grounds because of 

adjudication of earlier petition to set aside the foreclosure sale); see also McGrue v. Saxon 

Mortg. Servs., 2010 WL 2838403 at *1-2.   

32. For these reasons, res judicata forecloses Plaintiff’s attempt to assert the 

same claims in this Adversary Proceeding that she previously asserted in four other actions. 

B. Plaintiff Inaccurately Asserts that the Foreclosure on the Property Took Place in 
Violation of the Automatic Stay. 

33. Plaintiffs’ unlawful foreclosure cause of action asserts that Defendant 

foreclosed on the Property on September 7, 2010, approximately 1.5 hours after she filed for 

bankruptcy.  (Compl. at 2, 5.)  Based on this, she implies that Defendant violated the automatic 

stay—and therefore the foreclosure was unlawful.  (Id. at 5.)  This argument fails for three 

reasons. 

34. First, Plaintiff’s September 7, 2010 bankruptcy filing was preceded by two 

earlier bankruptcy cases that year.  See Exhibit 1-D.  Both were dismissed.  Id.  For that reason, 

the automatic stay never went into effect.  The Georgia Bankruptcy Court confirmed as much, 

stating:  “the automatic stay under §362(a) did not go into effect upon or since the filing of [the] 

13-01350-mg    Doc 26    Filed 10/04/13    Entered 10/04/13 18:30:44    Main Document    
  Pg 22 of 24



 

15 
ny-1108338 

case and, as of the date [t]hereof, no order has been entered imposing a stay to the extent 

provided in 11 U.S.C. § 362(c)(3)(A).”  Id. at 2. Thus, the foreclosure on the Property did not 

violate the automatic stay. 

35. Second, if Plaintiff disagreed with the Georgia Bankruptcy Court’s 

decision, she could have appealed.  She did not—instead she seeks to circumvent the Georgia 

Bankruptcy Court by filing this Adversary Proceeding. 

36. Third, even if Plaintiff’s inaccurate characterization of the Georgia 

bankruptcy proceeding were correct—her claims here would still be barred by res judicata.  

After the Georgia Bankruptcy court issued the above-referenced order, Plaintiff filed four actions 

in State Court seeking to set aside the foreclosure.  In not one of these actions did Plaintiff assert 

that the foreclosure was unlawful because it took place in violation of the automatic stay.  She 

was free to do so—and because that argument arises from the same nucleus of operative facts as 

her other claims and allegations regarding unlawful foreclosure, she is barred from doing so here.  

Res judicata bars a party from asserting her claims piecemeal in separate actions when all the 

claims concern the same set of facts.  Flagg Energy Dev. Corp. v. Gen. Motors Corp., 235 Ga. 

App. 540, 542 (1998) (holding that “[r]es judicata prevents plaintiffs from splitting up claims 

arising from the same transaction and prosecuting them piecemeal or presenting only a portion of 

the grounds on which relief is sought and leaving the rest for a second suit if the first fails”) 

(citations omitted). 
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V. CONCLUSION 

37. Accordingly, for the reasons set forth herein, the Debtor Defendants 

respectfully request that the Court dismiss the Adversary Proceeding with prejudice and grant 

such other and further relief as it deems just and proper. 

Dated: October 4, 2013 
New York, New York 

 

/s/ Norman S. Rosenbaum  
Gary S. Lee 
Norman S. Rosenbaum  
Paul Galante 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 

 
Counsel for the Debtors and 
Debtors in Possession 
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