
Hearing Date and Time:  July 10, 2013 at 10:00 a.m. (Prevailing Eastern Time) 
Response Date and Time: June 27, 2013 at 4:00 p.m. (Prevailing Eastern Time)

ny-1095298

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum
Stefan W. Engelhardt
Paul Galante

Counsel for Defendant-Debtor
GMAC Mortgage, LLC in the Adversary Proceeding

------------------------------------------------------x
:

Universal Restoration Services, Inc. :
:

Plaintiff, :
:

                   v. :
:

GMAC Mortgage, LLC. :
:

Defendant. :

Adv. Proc. 13-01278 (MG)

------------------------------------------------------x
In re :

:
RESIDENTIAL CAPITAL, LLC, et al., :

:
:

Debtors. :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

NOTICE OF DEFENDANT’S MOTION TO DISMISS
PLAINTIFF’S ADVERSARY COMPLAINT

PLEASE TAKE NOTICE that on June 17, 2013, Defendant GMAC Mortgage, 

LLC (“GMACM”), a defendant and debtor and debtor in possession in the above-

captioned chapter 11 cases, filed the attached Defendant’s Motion to Dismiss Plaintiff’s 

Adversary Complaint (the “Motion”).

13-01278-mg    Doc 9-1    Filed 06/17/13    Entered 06/17/13 18:07:26     Notice of
 Motion    Pg 1 of 4

¨1¤544-&1     +L«

1212020130617000000000011

Docket #0009  Date Filed: 6/17/2013



ny-1095298

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion will take 

place on July 10, 2013 at 10:00 a.m. (Prevailing Eastern Time) before the Honorable 

Martin Glenn, at the United States Bankruptcy Court for the Southern District of New 

York, Alexander Hamilton Custom House, One Bowling Green, New York, New York 

10004-1408, Room 501.

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Motion

must be made in writing, conform to the Federal Rules of Bankruptcy Procedure, the 

Local Bankruptcy Rules for the Southern District of New York, and the Notice, Case 

Management, and Administrative Procedures approved by the Bankruptcy Court [Docket 

No. 141], be filed electronically by registered users of the Bankruptcy Court’s electronic 

case filing system, and be served, so as to be received no later than June 27, 2013 at 4:00 

p.m. (Prevailing Eastern Time), upon: (a) counsel to the Debtors, Morrison & Foerster 

LLP, 1290 Avenue of the Americas, New York, NY 10104 (Attention: Norman S. 

Rosenbaum, Stefan W. Engelhardt and Paul Galante); (b) the Office of the United States 

Trustee for the Southern District of New York, 33 Whitehall Street, 21st Floor, New 

York, NY 10004 (Attention: Tracy Hope Davis, Linda A. Riffkin, and Brian S. 

Masumoto); (c) the Office of the United States Attorney General, U.S. Department of 

Justice, 950 Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attention: US 

Attorney General, Eric H. Holder, Jr.); (d) Office of the New York State Attorney 

General, The Capitol, Albany, NY 12224-0341 (Attention: Nancy Lord, Esq. and Enid N. 

Stuart, Esq.); (e) Office of the U.S. Attorney for the Southern District of New York, One 

St. Andrews Plaza, New York, NY 10007 (Attention: Joseph N. Cordaro, Esq.); (f) 

counsel for Ally Financial Inc., Kirkland & Ellis LLP, 153 East 53rd Street, New York, 
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NY 10022 (Attention: Richard M. Cieri and Ray Schrock); (g) counsel for the committee 

of unsecured creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the 

Americas, New York, NY 10036 (Attention: Kenneth Eckstein and Douglas Mannal); 

(h) counsel for Ocwen Loan Servicing, LLC, Clifford Chance US LLP, 31 West 52nd

Street, New York, NY 10019 (Attention: Jennifer C. DeMarco and Adam Lesman); (i) 

counsel for Berkshire Hathaway Inc., Munger, Tolles & Olson LLP, 355 South Grand 

Avenue, Los Angeles, CA 90071 (Attention:  Thomas Walper and Seth Goldman); 

(j) Internal Revenue Service, P.O. Box 7346, Philadelphia, PA 19101-7346 (if by 

overnight mail, to 2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, PA 19104-

5016); and (k) Securities and Exchange Commission, New York Regional Office, 3 

World Financial Center, Suite 400, New York, NY 10281-1022 (Attention: George S. 

Canellos, Regional Director).

PLEASE TAKE FURTHER NOTICE that if you do not timely file and serve a 

written response to the relief requested in the Motion, the Bankruptcy Court may deem 

any opposition waived, treat the Motion as conceded, and enter an order granting the 

relief requested in the Motion without further notice or hearing.
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Dated: June 17, 2013
New York, New York

Respectfully submitted,

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum
Stefan W. Engelhardt
Paul Galante
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for Defendant-Debtor GMAC 
Mortgage, LLC in the Adversary Proceeding
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Defendant GMAC Mortgage, LLC (“GMACM” or “Defendant”), a debtor and debtor in 

possession in the above-captioned chapter 11 case (collectively with all affiliated non-defendant 

debtors and debtors in possession, the “Debtors”), hereby submits this motion (the “Motion”) to 

dismiss the above-referenced adversary proceeding (the “Adversary Proceeding”) commenced 

by Plaintiff Universal Restoration Services, Inc. (“Plaintiff” or “Universal”).  The Court should 

dismiss the Adversary Proceeding as contravening the automatic stay and claims process.

I. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This is a non-core 

proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).  Nonetheless, pursuant to Local 

Bankruptcy Rule 7012-1, GMACM or Debtor consents to entry of a final order or judgment by 

this Court if it is determined that the Court, absent consent of the parties, cannot enter final 

orders or judgment consistent with Article III of the United States Constitution.

II. BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition in this Court for relief under Chapter 11 of the United States Bankruptcy Code

(the “Bankruptcy Code”).  

3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a Debtor.  Prior to the consummation of 

certain asset sales, during the pendency of the Chapter 11 Cases, the Debtors and their non-

debtor affiliates operated the fifth largest mortgage servicing business and the tenth largest 

mortgage origination business in the United States.  
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4. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Chapter 11 Cases”) are being jointly administered pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been 

appointed in the Chapter 11 Cases.

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors. 

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. 

Gonzalez, former Chief Judge of this Court, as examiner (the “Examiner”).  

B. Events Giving Rise to the Adversary Proceeding

7. Universal alleges that its claims arise out of a foreclosure action GMACM 

filed against Jorge Escobar (“Escobar”) in the Circuit Court of Cook County, Illinois, Chancery 

Division.  (Compl. ¶ 5.)  Universal asserts that it sought to intervene in the foreclosure action to 

enforce its rights under a mechanic’s lien against Escobar’s property.  (Id. ¶ 6.)

8. According to the Complaint, the mechanic’s lien was resolved as part of a 

global agreement between Escobar, GMACM, and Universal.  (Id. ¶ 8.)  Prior to receiving 

payment from GMACM under that agreement, however, Universal alleges that a fire damaged 

Escobar’s property.  (Id. ¶¶ 9-10.)  Universal further alleges that after the fire, Escobar and 

Universal “entered into a new contract dated October 2, 2009, whereby they agreed Universal 

would perform new and additional work on the property to repair the fire damage,” and 

“Universal prepared an estimate of $109,410.52 for the fire damage repair work.”  (Id. ¶¶ 10-11.)
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9. Universal avers that at some point after the fire, the property insurer 

approved the repair estimate and issued a check in the amount of $108, 910.52 payable to 

Escobar, GMACM, and Universal.  (Id. ¶¶ 12, 15.)  Universal asserts that, after receiving the 

insurance check, the parties entered into a stipulation, “subsequently incorporated into a court 

order in the Foreclosure Action whereby GMAC[M] agreed to hold in escrow the 

$108,910.57 . . . to pay Universal for the fire repair damage work it had contracted to perform.”  

(Id. ¶ 16.)

10. According to the Complaint, on October 22, 2009, the October 2, 2009 

contract was amended by Universal and Escobar to reflect a new amount of $151,691.04 “for 

necessary repair of additional fire damage to the property that had been identified.”  (Id. ¶ 23.)

11. The Complaint further states that “at some point, due to the foreclosure 

action, Escobar vacated the property and surrendered possession . . . to GMACM,” allegedly 

requiring GMACM to coordinate the remaining repair work with Universal.  (Id. ¶¶ 26.)  Despite 

purportedly receiving  “assurances” as to the scope of work, Universal asserts that GMACM 

“failed to cooperate or communicate with Universal thereby preventing Universal from 

completing the remaining work under the Amended October 22, 2009 Contract and failed to pay 

Universal from escrowed insurance proceeds for repair work already completed pursuant to said 

agreement.”  (Id. ¶¶ 11, 33.)

12. On or about May 5, 2011, Universal brought suit against GMACM in 

Circuit Court of Cook County, Illinois, Case No. 11 L 4635 (the “State Court Action”). 

Universal asserts the following causes of action in the pending State Court Action: (1) breach of 

fiduciary duty; (2) breach of contract; (3) fraud; and (4) constructive trust.  (Compl. at 1; see also

Second Amended Complaint, Universal Restoration Servs., Inc. v. GMAC Mortgage, LLC, No. 
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11 L 4635 (Ill. Circuit Ct., Cook County), attached hereto as Exhibit 1 (the “State Court 

Complaint”) at 5-12.)

C. The Adversary Proceeding

13. On March 1, 2013, Universal filed the instant Complaint initiating this 

Adversary Proceeding.

14. Plaintiff asserts two causes of action: (1) Determination that Funds are not 

“Property of the Estate” under § 541 of the Bankruptcy Code; and (2) Promissory Estoppel.  (Id.

¶¶ 35-44.)  Universal seeks the following relief: (1) declaration that the funds being held in 

escrow by GMACM are being held in trust for Universal; (2) determination that GMACM is 

estopped from claiming said funds are property of the estate pursuant to the doctrine of 

promissory estoppel; and (3) directing GMACM to turn over the insurance funds to Universal.  

(Id. at 9.)

15. Although the causes of action in the Complaint differ in name from those 

asserted in the state court action, the facts alleged and the relief sought suggest Plaintiff seeks to 

recover under the same theory of liability contained in the state court complaint.  In particular, 

Universal’s Complaint in this case asks the Court to order “turnover” of the insurance proceeds 

held by GMACM (id. ¶¶ 39 (“Universal is entitled to a turnover of said funds being held in trust 

by GMAC for its benefit in the amount of $108,910.52.”)—the same relief that Universal 

requests in the State Court Action.  (See State Court Compl. at 11 (“Plaintiff . . . prays that this 

Honorable Court . . . order a constructive trust to be raised on the amount of $108,910.52, . . . 

[and] order GMAC to turn over all funds within the trust created herein to Universal . . . .”)  

Universal’s Complaint in this case also explicitly premises a promissory estoppel claim on its 

expectancy interest in the October 22, 2009 contract (id. ¶ 44)—the same contract that forms the 
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basis of Universal’s claims in the State Court Action.  (See, e.g., State Court Compl. ¶ 18 (“[A]n 

agreement was made among the parties whereby GMAC agreed to hold in escrow the 

$108,910.57 to pay Universal for the work to be performed.”)

III. ARGUMENT

A. Universal May Not Use This Adversary Proceeding to Circumvent the Bankruptcy 
Claims Process

16. This Adversary Proceeding amounts to an impermissible attempt by 

Universal to circumvent both the automatic stay and the bankruptcy claims process.  In order for 

Universal to pursue its claims in litigation, it must file a motion for relief from stay with this 

Court.  It did not.  Instead, Universal re-filed virtually the same action that it previously filed in

Illinois state court.  Universal should not be permitted to circumvent the bankruptcy claims 

process by disguising its pending State Court Action as an adversary proceeding. 

17. A creditor asserting a pre-petition claim for money damages that is barred 

by the automatic stay may not file an adversary proceeding under Bankruptcy Rule 7001 to 

recover on such claim.  See In re Ephedra Prods. Liability Litig., 329 B.R. 1, 7 (S.D.N.Y. 2005) 

(“In bankruptcy, ‘the only appropriate way to assert a claim against a debtor’s estate is through 

the timely filing of a properly executed proof of claim’ and not through an adversary 

proceeding.”) (citing Dade Cnty. Sch. Dist. v. Johns-Manville Co. v. Coastal Grp. Inc. (In re 

Johns-Manville Corp.), 53 B.R. 346, 354 (Bankr. S.D.N.Y. 1985)); see also Healy/Mellon-Stuart 

Co. v. Coastal Grp., Inc. (In re Coastal Grp., Inc.), 100 B.R. 177, 178-79 (Bankr. D. Del. 1989); 

Galitz v. Edghill (In re Edghill), 113 B.R. 783, 783-84 (Bankr. S.D. Fla. 1990) (holding that Rule

7001 did not give creditor the right to sue on pre-petition, state-law claim in the bankruptcy 

forum); Sears, Roebuck, & Co. v. Penney (In re Penney), 76 B.R. 160, 161-62 (Bankr. N.D. Cal. 

1987); Sears, Roebuck, & Co. v. Willhite (In re Willhite), No. 87-00959, 1988 WL 1058216, at 
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*1-2 (Bankr. N.D. Cal. June 28, 1988) (same).  This is particularly true where the adjudication 

through an adversary proceeding would be “a waste of judicial resources . . . when the claims 

process is moving the same issues down a parallel track.” Mondragon v. Circuit City Stores, Inc. 

(In re Circuit City Stores Inc.), Adv. No. 09-03073, 2010 WL 120014, at *5 (Bankr. E.D. Va. 

Jan. 11, 2010) (citing Binford v. First Magnus Fin. Corp. (In re First Magnus Fin. Corp.), Adv. 

No. 07-00060, 2008 WL 348805 (Bankr. D. Ariz. Feb. 6, 2008), aff’d, 403 B.R. 659 (D. Ariz. 

2009)).

18. This Adversary Proceeding is clearly an attempt by Universal to 

circumvent both the claims process and the automatic stay.  Clear grounds exist for the Court to 

dismiss the Adversary Complaint.  Indeed, the allegations in the Complaint as to GMACM all 

relate to pre-petition conduct, including allegations concerning: an “Escrow Agreement,” 

allegedly entered into in September 2009; two contracts that Universal and Escobar entered into 

in October 2009 pursuant to which Universal now seeks to collect monetary damages against 

GMACM stemming from GMACM’s alleged breach; and GMACM’s alleged failure to pay 

Universal from the “escrow” proceeds between September 2009 and March 2010.  (Compl. 

¶¶ 10, 16-25, 26, 29, 32-34, 44.)  Moreover, the conduct at issue in Universal’s Complaint ends 

two years before the Debtors’ bankruptcy.  Universal cannot circumvent the stay or avoid the 

claims process by recasting its claims as an adversary proceeding.  See In re First Magnus Fin. 

Corp., 2008 WL 348805, at *2; see also In re Ray, 46 B.R. 424, 426 (S.D. Ga. 1984) (holding 

that the bankruptcy court can dismiss a case “where to do so perpetuates the proper use of the 

bankruptcy mechanism.”).  If Universal wanted to pursue its claims in litigation, then it should 

have filed a motion for relief from stay with this Court.  But it did not.  Accordingly, pursuant to 

this Court’s inherent powers under 11 U.S.C. § 105, this Court should dismiss Universal’s claims 
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against GMACM in this Adversary Proceeding, which is duplicative of the normal bankruptcy 

claims procedure.

19. This Court addressed similar issues in Evergreen Solar, Inc. v. Barclays 

PLC (In re Lehman Bros. Holdings, Inc.), Adv. No. 08-01633, 2011 WL 722582, at *7-8 (Bankr. 

S.D.N.Y. Feb. 22, 2011), where it held that a claim for damages resulting from an alleged breach 

of contract was not properly brought in an adversary proceeding and could properly be brought 

only through the proof of claim process.  Accord DBL Liquidating Trust v. Majutama (The 

Drexel Burnham Lambert Grp., Inc.), 148 B.R. 993, 998-99 (Bankr. S.D.N.Y. 1992).  This Court 

reached that decision on the basis that Bankruptcy Rule 7001 enumerates nine categories of 

controversies that may be brought as adversary proceedings, and a claim for damages for a 

breach of contract is not included among those categories.  Id.  Because it is clear that Universal 

seeks to hold GMACM responsible under Universal’s October 2009 repair contract with Escobar

and the alleged “Escrow Agreement,” the claims in this Adversary Proceeding do not fall within 

the categories enumerated by Bankruptcy Rule 7001 and, accordingly, should be dismissed.

20. Although Universal attempts to disguise its causes of action as an 

adversary proceeding, they remain essentially identical to the causes of action in Universal’s 

State Court Action.  

21. Under Count I, Universal seeks a “determination” that the funds at issue 

are not property of the estate and a “turnover,” of nearly the entire amount of its October 2009 

repair contract with Escobar.  (Compl. ¶¶ 37-39.)  In essence, Universal asks this Court to 

resolve the merits of the State Court Action, including the breach of contract claim.  This is 

evidenced by the fact that Universal avers that it only performed $10,986.60 of work under the 

repair contract.  (Id.. ¶ 24.)  This Court cannot rule on Count I and order GMACM to turn over 
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$108,910.52 without examining Universal’s alleged basis for why it is entitled to those funds—

the precise issue at stake in the breach of contract claim in the State Court Action.  (See, e.g., 

State Court Compl. ¶¶ 40-52, at 9-11.)   

22. Universal’s promissory estoppel cause of action (Count II), also is a recast 

of its claims in the State Court Action.  It is plain that what Universal seeks, again, is an 

adjudication of its breach of contract claim: 

“[Universal] relied on GMAC’s promise to make payments 
from the funds held in escrow when it entered into the October 
2, 2009 Contract and the Amended October 22, 2009 
Contract . . . . [And] “has yet to be paid for the work already
performed on the property or to realize the expectancy of the 
Amended October 22, 2009 contract, for which GMAC 
promised payment to be made from the escrowed funds.”  

(Id. ¶¶ 42, 44.)  Universal, thus, premises its promissory estoppel claim on its alleged rights 

under the October 2009 contract—the same contract at issue in the State Court Action.  (See, e.g., 

State Court Compl. ¶¶ 26-28 (“While the initial contract was for the sum of $109,410.52, on or 

about Octoboer 22, 2009, the contract was amended between Universal and Escobar and 

increased to the amount of $151,691.04, in light of the additional work which was then identified 

(the ‘Contract’) . . . . In reliance upon the aforesaid representations and agreements, Universal 

began performing work at the Property pursuant to the Contract . . . . GMAC did not pay 

Universal.”)

23. Moreover, the prayer for relief in Universal’s Complaint in this case seeks 

a determination that “GMAC is estopped from claiming said funds are property of the estate 

pursuant to the doctrine of promissory estoppel.”  (Compl. at 9.)  To resolve that issue, the Court 

would need to examine the legal bases for Universal’s assertion that it is entitled to the entire 

value of the insurance proceeds, as the Complaint fails to explain how Universal could be 
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entitled to the entire amount of proceeds, other than implying entitlements flowing from its 

contract with Escobar. In other words, Universal asks the Court to resolve Universal’s contract 

claim—again, the precise issue at stake in the State Court Action.  (See State Court Compl. at 7-

8.)

24. Universal’s effort to obtain a declaratory judgment and turnover of 

$108,910.52 amount to nothing more than a recasting of its breach of contract claim in the State 

Court Action. Moreover, although Bankruptcy Rule 7001(7) provides that adversary 

proceedings may include requests for injunctive or equitable relief, where, as here, that claim 

reduces to a money judgment, equitable relief must be denied.  In re Johns-Manville Corp., 53 

B.R. at 354-55 (holding that because a mandatory injunction requiring the debtor to remove 

asbestos would force expenditure of substantial assets, it reduced to a money judgment making 

adversary proceedings an inappropriate vehicle for adjudicating the claim) (citing Ohio v. 

Kovacs, 469 U.S. 274 (1985)); United States v. Robinson (In re Robinson), 46 B.R. 136 (Bankr. 

M.D. Fla. 1985), rev’d on other grounds, 55 B.R. 355 (M.D. Fla. 1985).

25. In this case, Universal’s declaratory judgment claim essentially seeks a 

money judgment; specifically, entitlement to monies Universal claims should have been or are 

being held in “escrow,” and to which it is entitled pursuant to work to be performed under a 

repair contract.  (Compl. ¶¶ 32-34, 37-38.)  That is exactly what Universal seeks in the pending 

State Court Action, in which it alleges GMACM “breached the Contract by and between 

[GMACM] and Universal[.]”  (State Court Compl. ¶ 51.)  Accordingly, Universal’s declaratory 

judgment claim should be dismissed.  See Camofi Master LDC v. College P’ship, Inc., 452 F.

Supp. 2d 462, 480-81 (S.D.N.Y. 2006) (granting motions to dismiss claim for declaratory 

judgment that was “duplicative of the adjudication of [defendant-counterclaimant’s] breach of 
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contract claim” and would not “serve a useful purpose in clarifying and settling the legal 

relations in issue” or “afford relief from the uncertainty, insecurity, and controversy giving rise 

to the proceeding”) (citations omitted).

B. The Relief Sought by Universal Would Provide It Preferential Treatment to the 
Detriment of All Other Creditors

26. The relief sought by Universal, “a turnover” of the funds allegedly held in 

“escrow,” essentially seeks the imposition of a constructive trust on existing assets of the Estate.  

This would, in effect, provide Universal preferential treatment to the detriment of all other 

creditors of the Estate who are awaiting their own recovery in the context of the larger claims 

process, and amount to a claim for damages for a breach of contract as discussed in the cases 

cited herein.  See In re Kulzer Roofing, Inc., 139 B.R. 132, 138 (Bankr. E.D. Pa. 1992), aff’d sub 

nom., McMillen v. Jarmul (In re Jarmul), 150 B.R. 134 (Bankr. W.D. Pa. 1993) (“[W]e are not 

inclined to allow creditors to utilize a trust theory as a means of obtaining preferential treatment 

in a bankruptcy.”) (citation omitted).

27. Thus, the imposition of a constructive trust is contrary to the Bankruptcy 

Code’s purpose to distribute funds equally among the debtor’s creditors because, in essence, it 

allows one alleged creditor to receive more than its share at the expense of other creditors. See

Superintendent of Ins. for N.Y. v. Ochs ( In re First Cent. Fin. Corp.), 377 F.3d 209, 217 (2d Cir. 

2004) (“[t]he constructive trust doctrine can wreak . . . havoc with the priority system ordained 

by the Bankruptcy Code.”) (citing Haber Oil Corp. v. Swinehart (In re Haber Oil Co.), 12 F.3d 

426, 436 (5th Cir 1994)); Cadle Co. v. Mangan (In re Flanagan), 503 F.3d 171, 182 (2d Cir. 2007)

(rejecting the imposition of a constructive trust and stating “the effect of a constructive trust in 

bankruptcy is to take the property out of the debtor’s estate and to place the constructive trust 

claimant ahead of other creditors with respect to the trust res . . . .  It is therefore not the debtor 
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who generally bears the burden of a constructive trust in bankruptcy, but the debtor’s general 

creditors.  This type of privileging of one unsecured claim over another clearly thwarts the 

principle of ratable distribution underlying the Bankruptcy Code.  As a consequence bankruptcy 

courts have been reluctant, absent a compelling reason, to impose a constructive trust on the 

property estate.”) (internal citations omitted); Brown v. Capital Title Agency (In re Pauley & 

McDonald, Inc.), 215 B.R. 37, 41-50 (Bankr. D. Ariz. 1996) (holding that real estate agents 

could not establish express, resulting, or constructive trust for purposes of removing earned sales 

commissions from debtor’s real estate broker’s estate; therefore, sales commissions would 

remain property of the estate under § 541).     

IV. CONCLUSION

Accordingly, for the reasons set forth herein, GMACM respectfully requests that 

the Court dismiss the Adversary Proceeding with prejudice and grant such other and further 

relief as it deems just and proper.

Dated: June 17, 2013
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum 
Stefan W. Engelhardt
Paul Galante
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and 
Debtors in Possession
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