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INTRODUCTION

AlG Asset Management (U.S.), LLC and affiliated entities (“AlG”), Allstate Insurance
Company and affiliated entities (“Allstate”), Massachusetts Mutual Life Insurance Company
(“MassMutual”), and Prudential Insurance Company of America and affiliated entities
(“Prudential,” and, with AIG, Allstate, and MassMutual, the “Investors’), holders of general
unsecured claims against Residential Capital, LLC and its debtor-subsidiaries (“the Debtors’), by
and through their undersigned counsel, hereby oppose the Debtors Motion for Summary
Judgment filed on April 2, 2013 (Dkt. #25) (“Motion” or “Br.”) seeking summary judgment
awarding all relief requested by the Debtors in their Complaint filed on February 19, 2013 (the
“Complaint”). Unless otherwise noted, citations to documents in this Opposition are citations to
exhibits to the Local Rule 7056-1 Statement of Stipulated Undisputed Facts and Agreed-to

Exhibits (Dkt. #23) (the “ Joint Stipulation” or “ Joint Stip.”).

PRELIMINARY STATEMENT

Although it is clear from the Joint Stipulation and procedural posture that the parties
believe summary judgment is appropriate, the Debtors' and Investors' respective motions are
like ships passing in the night. The Debtors contend that the RMBS were securities of the
Debtors (or close enough) or aternatively securities of an affiliate of the Debtors, and the
Investor Claims are accordingly subordinated under section 510(b) of the Bankruptcy Code.
Ignoring the very effect of securitizing mortgage loans and removing them from the Debtors
balance sheet, the Offering Materials statements to the contrary, and the Debtors own
correspondence with the SEC, the Debtors first say the RMBS are “securities of” the Debtors.
The Debtors then urge the Court to read the securities laws with the promise that doing so will
validate their position. The securities laws, however, provide no guidance (indeed, none is

needed) on the meaning of the word “of.” That the securities laws may define issuer to include
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not only the entity in which an investment is made, but also an entity that is assigned certain
duties, isirrelevant to the question before the Court.

Moving to the Debtors “affiliate” argument, the Debtors assert they are entitled to
judgment without even mentioning—let alone satisfying—the threshold requirement of the
affiliate definition in the Bankruptcy Code. The Debtors cite and rely on alone bankruptcy court
decision from Oklahoma, but they neglect to apprise the Court of controlling Second Circuit
precedent that the Oklahoma court chose not to follow. On the undisputed facts contained in the
Joint Stipulation, the Trusts here fall squarely within the type addressed by the Second Circuit
and, accordingly, cannot be affiliates of the Debtors under the Bankruptcy Code.

The remainder of the Debtors' Motion consists of kitchen-sink arguments from asking the
Court to subordinate fraud and statutory claims under section 510(a) to re-ordering al such
clams categorically under section 510(c). The Investors anticipated and addressed these
arguments in their Cross-Motion, and focus their efforts here on correcting some of the Debtors
most flawed contentions and arguments (such as the alleged “double recovery” and tortured view
of equitable principles). At bottom, for the same reasons that the Investors' Cross-Motion should
be granted, the Debtors’ Motion must be denied.

ARGUMENT

SECTION 510(b) DOES NOT APPLY BECAUSE THE CERTIFICATES ARE
NOT SECURITIES “OF” THE DEBTORS OR SECURITIES OF “AFFILIATES
OF THE DEBTORS

Section 510(b) provides for the subordination of “a claim arising from rescission of a
purchase or sale of a security of the debtor or of an affiliate of the debtor, [or] for damages
arising from the purchase or sale of such a security.” 11 U.S.C. § 510(b) (emphasis added).
Picking and choosing definitions from other laws (without regard for whether there is any basis

to do so) on the one hand, and completely ignoring the definitional requirements imposed by the
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Bankruptcy Code on the other hand, the Debtors attempt to argue that the Certificates are either
securities “of” the Debtors, Br. at 8-14, or, if not, they are securities of the Debtors’ affiliates, Br.
at 14-19. The Debtors are wrong on both counts.

A. TherelsNo Support for RMBS Being Securities“ Of” the Debtors

It is undisputed that the Certificates are securities “of” the Trusts holding the pools of
mortgage loans that support the securitized obligations. See Joint Stip. 1 3-6 (Certificates
entitle holders to share of principal and interest collected on mortgage loans held by applicable
Trust and “represent interests only in the trust, as the issuing entity, and do not represent interests
in or obligations of” sponsor or depositor). The Debtors, however, contend these securities are
simultaneously securities of theirs.' In defiance of both common sense and plain English, the
Debtors undertake a series of legal contortions to defend their position.

The first such contortion is the Debtors' contention that “securities are securities ‘of a
debtor’ if the securities were ‘issued by the debtor.”” Br. at 9. The Debtors then cite cases for
this premise. Not one of those cases even comes close to saying any such thing, however. In
fact, none of the courts in these cases was called upon to determine whether a security that was
deemed “issued by” the debtor wasin fact a security “of” the debtor under section 510(b) at all.

In Allen v. Geneva Seel Co. (In re Geneva Steel Co.), 281 F.3d 1173 (10th Cir. 2002),
the court was “confronted with the question whether [s+ection 510(b)’s subordination of claims
‘arising from the purchase or sale’ of a debtor’s security] also reaches claims alleging fraud in
the retention of a security.” 281 F.3d at 1174. There was no question that the bonds at issue in

Geneva Sed were securities “of” the debtor or that the investor had invested in the debtor itself,

1 The Investors incorporate their discussion of the affirmative evidence that the Certificates are

securities “of” the Trusts, not the Debtors, in their own motion for summary judgment. Motion of AIG
Asset Management (U.S.), LLC, the Allstate Entities, Massachusetts Mutual Life Insurance Co. & the
Prudential Entities for Summary Judgment, filed Apr. 2, 2013 (Dkt. #27) (“Cross-Motion”) at 11-13.

3
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as opposed to in some separate entity for which the debtor was statutorily charged with some
duty. Similarly, in Brown v. Owens Corning Investment Review Committee, 541 F. Supp. 2d
958, 970 (N.D. Ohio 2008), the only subordination issue presented was whether the plaintiffs
ERISA claims were claims “arising from the purchase or sal€’ of a security, not whether the
security was actually a security of the debtor. 541 F. Supp. 2d at 970 (“The issue turns on the
construction of the phrase *arising from the purchase or sale of . . . a security.” Plaintiffs argue
this subordination provision does not reach ERISA claims for breach of fiduciary duty, while
Fidelity argues it applies with equal force to ordinary shareholder claims and ERISA clams.”).
The Debtors take these passages and cite them for propositions nowhere to be found in
those cases. A court may refer colloquialy to a security of a company as a security that was
issued by the company, but that hardly supports an argument that a security that does not
represent an investment in a company is nonetheless a security “of” the company because the
securities law assigns issuer obligations to that company. A Certificate either is, or is not, an
investment in the Debtors. It is not. E.g., Joint Stip. 11129 (“The Certificates represent only
interests in the Trust . . . and do not represent any voting rights or equity interest in any
Debtor.”), 38 (“Certificateholders have exclusive rights to the proceeds of a pool of mortgage
loans held by the Trusts, which are not part of the assets available to the Debtors' creditors.”).
The Debtors aso cite Alfa, SA.B. de C.V. v. Enron Creditors Recovery Corp., 422 B.R.
423 (S.D.N.Y. 2009), aff'd, 651 F.3d 329 (2d Cir. 2011), apparently for the proposition that the
Court should rely on the securities laws and regulations to define the “issuer” of the Certificates.
Br. at 9 (quoting Alfa as stating “ The securities laws, and their interpretations, are thus a natural
and logical place to turn for definitions of terms within the Bankruptcy Code that are otherwise

undefined.”). Not only does this tactic sidestep the real issue, the Debtors’ reliance on this case
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for this particular proposition is inexplicable, since the district court in Alfa reversed the
bankruptcy court for improperly relying on the securities laws to interpret the Bankruptcy Code:

The securities law, and their interpretations, are thus a natural and

logical place to turn for definitions of terms within the Bankruptcy

Code that are otherwise undefined. But the Supreme Court has

counseled against overreliance on the definition of a term for

purposes of one statute when interpreting another. . . . The

Supreme Court’'s cautionary language about statutory

‘borrowing’ is instructive here. The overlapping subject matter

between the various laws designed to regulate securities does not

confer judicial license to treat requirements under different

statutory schemes employing alternate sets of statutory language as

interchangeable.
422 B.R. at 437 (emphasis added); id. at 441-42 (reversing bankruptcy court and adopting “plain
meaning of the literal language of the Bankruptcy Code” in applying section 546(e)).?

Through abit of bait and switch, the Debtors tell the Court that the securities laws inform
the relevant definition—>but the word in question is “of,” and that hardly requires reference to a
dictionary, let alone another statutory scheme (which, at best, informs on a distinct issue).
Section 510(b) does not use the word “issuer” and thus reference to the securities laws to
understand how that term may be used for a distinct purpose isinappropriate.
Even if the Court were nevertheless to consider the securities laws and regulations on

which the Debtors rely for the meaning of “of,” there is no support for the Debtors' contention

that the Trust’'s securities are securities “of” a debtor. First, the cited sections of the Securities

2 Indeed, the legislative history of the 1933 Securities Act demonstrates that the definition of

“issuer” under that Act varies by purpose. See, e.g., SEC v. N. Am. Research & Dev. Corp., 424 F.2d 63,
72 (2d Cir. 1970) (in excluding “underwriters’ from exception to provisions of 1933 Securities Act
prohibiting certain sales of unregistered securities, underwriter is defined broadly to include “anyone who
directly or indirectly participates in a distribution of securities from an ‘issuer’ to the public,” and for this
purpose “the term ‘issuer’ is defined to include not only the issuer but also affiliates or subsidiaries of the
issuer and ‘any person directly or indirectly controlling or controlled by the issuer, or any person under
direct or indirect common control with the issuer’”). The Securities Act’s broader definition of “issuer,”
which includes both the “issuer” and its affiliates, would render section 510(b)’s application to securities
of the debtor or the debtors' affiliates redundant and nonsensical if, as the Debtors contend, a security isa
security “of” a debtor if it was issued by the debtor. This further calls into question the Debtors
unprincipled borrowing from the securities laws for definitions that suit them.

5
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Act and Securities Exchange Act make clear that deeming the depositor to be the “issuer” of
asset-backed securities is an artificial construct for the unique purposes of those acts. For
example, the Securities Act provides:

(@) . .. When used in this subchapter, unless the context otherwise
requires— . . . (4) The term “issuer” means every person who
ISsues or proposes to issue any security; except that with respect to
certificates of deposit, voting-trust certificates, or collateral-trust
certificates. . . the term “issuer” means the person or persons
performing the acts and assuming the duties of depositor or
manager pursuant to the provisions of the trust or other agreement
or instrument under which such securities are issued; except that in
the case of a[limited liability] unincorporated association . . . or in
the case of a trust, committee, or other legal entity, the trustees or
members thereof shall not be individualy liable as issuers. .. ;
except that with respect to equipment-trust certificates or like
securities, the term “issuer” means the person by whom the
equipment or property is or is to be used; and except that with
respect to fractional undivided interestsin oil, gas, or other mineral
rights, the term “issuer” means the owner of any such right or of
any interest in such right (whether whole or fractional) who creates
fractional interests therein for the purpose of public offering.

15 U.S.C. § 77b(a)(4) (emphasis added).> Thus, the plain language of the statute makes clear
that for purposes of the Securities Act and Securities Exchange Act, the “issuer” is (not
surprisingly) the actual issuer of the security except that, in four limited circumstances, an entity
other than the actual issuer shall be deemed the issuer of the security for purposes of compliance
with the securities laws. Indeed, the very purpose of “except that” is to expand or contract a

foregoing statement or definition.* In any event, whether one of the Debtors is the “issuer” of

® The Securities Exchange Act’s definition is identical except that it does not include the second or
fourth exception clauses. 15 U.S.C. § 78(c)(8).

4 Of the 20 state Blue Sky laws Debtors cite, all but two use the same structure of adopting the plain
meaning definition of “issuer” and adding specific exceptions by the use of “except for” clauses. See
Ariz. Rev. Stat. § 44-1801(13); Cal. Corp. Code 8§ 25010; Conn. Gen. Stat. § 36b-3(13); Ill. St. ch. 815
8 5/2.2; lowa Code § 502.102(17) (“subject to the following” instead of “except for” clauses); Ky. Rev.
Stat. § 292.310(13); La. Rev. Stat. § 51:702(8); Mass. Gen. Laws ch. 110A, § 401(f); Miss. Code § 75-
71-105(i); Mont. Code § 30-10-103(13); Neb. Rev. Stat. § 8-1101; Nev. Rev. Stat. § 90.255(1); N.J. Stat.
§ 49:3-49(h); N.D. Cent. Code § 10-04-02(12); Wash. Rev. Code § 21.20.005(10); W. Va. Code 8§ 32-4-
401(i); Wyo. Stat. § 17-4-113(vi).
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the Trust’s Certificates is irrelevant because section 510(b) subordinates claims arising from the
purchase or sale of securities “of the debtor,” not securities of which the debtor is an issuer.”

A similar point is made by the federa regulations the Debtors cite and quote only
partially: These regulations expressly distinguish between asset-backed securities for which a
depositor is deemed an issuer and the securities of the depositor itself. For example, the Debtors
cite to section 230.191(a) of Title 17 of the Code of Federal Regulations for the proposition that
“[t]he depositor for the asset-backed securities acting solely in its capacity as depositor to the
issuing entity is the ‘issuer’ for purposes of the asset-backed securities of that issuing entity.”
Br. at 9. Subsection (b) of the same regulation, however, expressly cautions against confusing
those securities as the depositor’s own securities. 17 C.F.R. 8 230.191(b) (* The person acting in
the capacity as the depositor specified in paragraph (a) of this section is a different ‘issuer’ from
that same person acting as a depositor for another issuing entity or for purposes of that person’s
own securities.”) (emphasis added); see also 70 Fed. Reg. 1506-01, 1526 (Jan. 7, 2005) (“By
clarifying that the person acting as the depositor in its capacity as depositor to the issuing entity
isadifferent ‘issuer’ from that person in respect of its own securities, we are making clear our
longstanding position that any applicable exemptions from registration that person may have
with respect to its own securities are not applicable to the asset-backed securities.”) (emphasis
added); see also id. at 1526-27 (“Similarly, the reporting history with respect to a particular class
of asset-backed securities does not affect Form S-3 eligibility with respect to the depositor’s or
sponsor’s own securities[.]”) (emphasis added). The Debtors' efforts to conflate an entity’s
status as a deemed “issuer” of securities with those securities being that “of” the entity itself is

completely misguided and contrary to the regulations relied upon.

® The Debtors also repeatedly suggest that the Investors somehow conceded that the Certificates are
securities of the Debtors by suing them for fraud. This, of course, is unsupported by any facts and
amounts to the Debtors' hope that the Court adopt some circular version of the “gotcha’ principle of law.
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B. Security “ Of” a Company Has Plain M eaning

The Debtors do not cite to one case standing for the proposition that securities which may
be said to be “issued by” an entity other than the entity in which such securities represent an
interest in are therefore securities “of” the “issuer.” A recent decision from the U.S. District
Court for the Central District of California, Impac Mortgage Holdings Inc. v. Houston Casualty
Company, Case No. SACV 11-1845-JST (JCGx) (C.D. Cal. Feb. 26, 2013) (attached hereto as
Attachment A), squarely rejects the Debtors argument and supports the Investors' position on
the plain meaning of the clause in section 510(b). In Impac, the plaintiff asserted it was entitled
to access an insurance policy that covered “ Securities Claims,” defined as “claim[s] ‘brought by
any person or entity alleging, arising out of, based upon or attributable to . . . the purchase or sale
of or offer or solicitation of an offer to purchase or sell any securities of the Organization.”” The
plaintiff urged that “securities of” the Organization included securities issued by a securitization
trust for which the Organization was a statutory issuer under the very same securities regulations
on which the Debtors rely. The Court accorded the language its plain meaning and rejected this
argument, instead embracing the position set forth in the Investors' Cross-Motion, stating: “The
regulations defining ‘issuer’ for the purposes of the Securities Acts of 1933 and 1934 state that
‘[t]he depositor for the asset-backed securities acting solely in its capacity as depositor to the
issuing entity is the ‘issuer’ for purposes of the asset backed securities of that issuing entity.” 17
C.F.R. 8 230.191(a); 17 C.F.R. § 240.3b-19(a) (emphasis added).” Impac Order at 13. Impac
thus supports the Investors position that assigning issuer obligations to the Debtor depositor
does not transform securities issued by a Trust into securities “of” the depositor; rather, the
securities remain what they undeniably are: securities of the securitization trust that is the

issuing entity.
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The balance of the Debtors arguments regarding “securities of” are addressed in the
Investors Cross-Motion at pages 11-17, and the Investors incorporate by reference that analysis
without repeating it here. However, the Investors briefly correct the Debtors erroneous
representations regarding the Bankruptcy Court of Delaware’s reasoned decision in In re
Washington Mutual, 462 B.R. 137 (Bankr. D. Del. 2011). See Br. at 13. As set forth in the
Investors Cross-Motion, the Washington Mutual court rejected contentions similar to the
Debtors' that securities of a non-debtor trust should be treated as securities “of” the depositors
and sponsors’ debtor parent. Cross-Motion at 13-14.

The Debtors contend that Washington Mutual “was subsequently called into question by
the court that issued it” and is “factually inapposite.” Br. at 13. There is no merit to either
contention. First, in the subsequent proceedings to which Debtors refer, Judge Walrath only
rejected the notion that her earlier decision with respect to the Tranquility Fund was the law of
the case with respect to another group of investors and made no decision with respect to the latter
group. See, e.g., In re Washington Mutual, Inc., No. 08-12229 (MFW), Order Denying MBS
Plaintiffs’ Motion to Classify Asserted Class Claim as a Class 12 Claim (Dkt. #10182) (Bankr.
Del. May 16, 2012) (attached hereto as Attachment B) at 3 (allowing class to re-file proof of
claim “either as a Class 12 General Unsecured Claim or a Class 18 Subordinated Claim. . ., it
being determined by the Court that the Stipulation does not require any such re-filed proof of
claim to be classified in [the subordinated class] under the Plan[.]”); id. (finding that the court’s
earlier decision is “not dispositive” with respect to the status of the class's proof of claim, if re-
filed, “and the Court need not rule on the classification of any such claim at this time” because
the issue was prematurely raised). That the court declined to apply its earlier decision as law of
the case with respect to other investors is unsurprising since a motion for reconsideration of that

decision was pending when the Tranquility Fund’s claim was settled by the estate; that does not
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mean, however, that the court “called into question” its prior decision. See id., May 7, 2012
Hearing Tr. (Dkt. #10154) (attached hereto as Attachment C) at 88:22-89:1.

Second, the Debtors fail to explain why the sole factual distinction they draw between
this case and Washington Mutual—that here the Debtors are the depositors/deemed issuers,
whereas in Washington Mutual the depositors/issuers were subsidiaries of the debtors—has any
significance at all. Br. at 13. In any event, there was no dispute in Washington Mutual that the
depositor/issuer was an “affiliate” of a debtor within the meaning of the Bankruptcy Code.
Washington Mutual, 462 B.R. at 146 n.4. Thus, the “distinction” the Debtors identify makes no
difference under section 510(b), which applies to securities “of” a debtor or its affiliate.

C. The Certificates Are Not Securities of “ Affiliates’ of the Debtors and Cannot
Be Subordinated Under Section 510(b) on That Basis

1. The Trust s Not an “ Affiliate” of the Debtors Because It IsNot a
Person and No Further Analysis of this Argument | s Required

The Debtors next contend that the Investors' claims should be subordinated under section
510(b) “because the Trusts were ‘affiliates of the Debtors when the Investor Claims arose”
under the Bankruptcy Code's definition of “affiliate” in Section 101(2)(C). Br. at 14. That
subpart defines “affiliate” to include “a person whose business is operated under a lease or
operating agreement by a debtor, or person substantially all of whose property is operated under
an operating agreement with the debtor.” 11 U.S.C. § 101(2)(C) (emphasis added). Nowherein
their Motion (or even the Complaint), however, do the Debtors attempt to satisfy the threshold
requirement that the Trust be “a person.” Thisomission isfatal.

Unlike the term “entity,” the Bankruptcy Code more narrowly defines “person” to
include an “individual, partnership, and corporation,” but not a trust. Compare 11 U.S.C.
§101(41) with 11 U.S.C. § 101(15). In turn, the Bankruptcy Code defines “corporation” to

include a “business trust.” 11 U.S.C. 8 101(9)(A)(v). Thus, in order for the Trust to fit within

10
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the definition of “person,” the Trust must be a business trust. Considering the undisputed facts
of thiscasein light of controlling Second Circuit precedent, the Trust is not a business trust.

In Shawmut Bank Connecticut v. First Fidelity Bank (In re Secured Equipment Trust of
Eastern Air Lines), 38 F.3d 86, 87-88 (2d Cir. 1994), the court was confronted with the “sole
issue” of whether a “trust created in order to secure the payment of certificates issued in
connection with a secured financing” was a “business trust” under the Bankruptcy Code. The
court was not persuaded by the fact that the trust’s collateral trustee “carried on the business of
leasing and selling the [collateral sold to it by the debtor].” 1d. at 89. Nor was the court
concerned with the legal possibility—which it determined unnecessary to its analysis—that the
interest the certificate holders were entitled to could be considered “profit,” because, in any
event, the trust was not responsible for “generat[ing]” such payment. Id. at 90. Rather, it was
confined to “preserv[ing]” such right to payment. Id. The court went further, finding that the
trust was not designed to “transact business’ in view of the fact that it was created merely as a
vehicle to facilitate financing for the debtor. Id.; see also In re Gurney's Inn Corp. Liquidating
Trust, 215 B.R. 659, 668-669 (Bankr. E.D.N.Y. 1997) (holding that trust which was “ established
to collect mortgage payments’ on account of mortgage received at time of formation and which
had issued “freely transferable” certificates was not a business trust under the Bankruptcy Code);
2 Collier on Bankruptcy 1 101.41, at 101-176 (“It is important to note that the definition of
‘person’ does not include an estate or nonbusiness trust. . . . An estate and nonbusiness trust are
included in the definition of ‘entity.’”).

Shawmut and Gurney’s Inn are directly on point. The Trust here was designed simply to
preserve the certificateholders' right to payment, not to “transact business.” Moreover, Shawmut
instructs that the “inquiry must focus on the trust documents and the totality of the

circumstances, not solely on whether the trust engages in a business,” which the Trust here does

11
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not do in any event. 215 B.R. at 90-91. Nowhere in the relevant documents is it provided that
the Trusts are business trusts. Indeed, the Debtors have not even asserted as much and, to the
contrary, emphasize the passivity of the Trusts. See, e.g., Br. a 13 (“The Trusts were passive
vehicles that the Debtors used to structure the RMBS.”). The Trusts operated no business.
Under Shawmut, because the Trust is not a business trust, and therefore not a corporation, it
cannot be an affiliate of the Debtors under section 101(2). The analysis should end there.

Nevertheless, despite failing to address this dispositive requirement at all (or even to cite
this controlling precedent and attempt to distinguish it), the Debtors spend several pages of their
Motion trying to touch the other bases of the “affiliate” definition by attempting to recast the
Trusts as “operat[ing]” businesses (which they are not) that were “operated by” the Debtors
(which they were not) pursuant to the PSA (which is not an “operating agreement” at all). See
Br. a 14-19. The Investors incorporate by reference the analysis at pages 20-31 of their own
Cross-Motion, which responds fully to each of the arguments raised by the Debtors on these
points, and do not repeat it here.

2. Commercial Financial Services Does Not Override Shawmut

The Debtors rely heavily on an unpublished order issued by the Bankruptcy Court for the
Northern District of Oklahoma in Nationsbank, N.A. v. Commercial Fin. Servs, Inc. (In re
Commercial Fin. Servs, Inc.), Adv. Pro. 98-0356 (Bankr. N.D. Okla. July 11, 2003) (attached
hereto as Attachment D) (the “CES Slip. Op.”), for the proposition that the Trusts are affiliates of
the Debtors. Br. at 18-19. The CFS court was not bound by Shawmut and chose not to follow
the test enunciated by the Second Circuit, citing the dissent instead.® The Investors incorporate

by reference their discussion of CFSin their own motion for summary judgment. Cross-Motion

® The Shawmut dissent does not help the Debtors. Rather, the dissent only confirms that the Second
Circuit duly considered and ultimately rejected the Debtors anticipated, belated argument, and the
reasoning of CFS that the Trusts are somehow “persons’ under the Bankruptcy Code.

12
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at 28-31. As set forth there, CFS not only disregards the controlling law of this Circuit, but it is
also highly factually distinguishable because, among other things: (1) the trust at issue was
expressly intended to be and registered as a business trust; (2) it was undisputed that the debtor
not only serviced the loans but also managed all operations of the securitizations and, with its
affiliate, retained far greater rights in and exercised far greater control over the trust at issue than
the Master Servicer does here; and (3) the only property interest held by the trust in CFSwas its
interest in the pool of receivables, whereas here the property of the Trust includes valuable put-
back rights aswell. CFS Slip Op. at 14-15, 19, 28-29, 57, 59-61, 76 & n.37, 78. Thus, despite
the undue prominence the Debtors afford this unpublished, out-of-circuit decision (particularly in
contrast to their complete failure to mention Shawmut), CFS sheds no light on this case.

3. If the RMBS Trusts Are “ Affiliates,” They Are Also Insiders

One final and very significant issue that the Debtors also completely ignore warrants
mention: In attempting to shoehorn the Investors' claims into the ambit of section 510(b) any
way they can, the Debtors risk opening the door to any number of unintended consequences. By
arguing that the Trusts are the Debtors' “affiliates,” the Debtors are also necessarily arguing that
the Trusts are “insiders.” Section 101(31) of the Bankruptcy Code defines “insider” to include
an “affiliate, or insider of an affiliate as if such affiliate were the debtor.” 11 U.S.C.
8§ 101(31)(E). The “affiliate” in the definition of “insider” is the same “affiliate” in sections
101(2) and 510(b). If the Trusts are affiliates, they are also insiders.

Treating the Trusts, which the Debtors have repeatedly referred to as the largest general
unsecured creditors of the Debtors estates, as insiders of the Debtors will have far-reaching
effects. Most significantly, the Trusts' votes would not count as acceptances of any chapter 11
plan. See 11 U.S.C. § 1129(a)(10). In other words, the Debtors could not propose a plan that

depended on the Trusts voting as the impaired consenting class. That the Debtors have never

13
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indicated that they consider the Trusts to be insiders,” yet are now contending that the Trusts are
their “affiliates,” confirms that the Debtors are trying to apply section 510(b) to the Investors
claims as a complete afterthought and not based on any principled application of the statute.

1. SECTION 510(a) DOES NOT APPLY BECAUSE THERE 1S NO

SUBORDINATION AGREEMENT THAT APPLIES TO THE INVESTORS
CLAIMSTO ENFORCE

The Debtors aso contend that the Investors' claims must be subordinated under section
510(a), which provides that “[a] subordination agreement is enforceable in a case under this title
to the same extent that such agreement is enforceable under applicable nonbankruptcy law.” 11
U.S.C. 8510(a). This argument fails for a simple reason: There is no applicable subordination
agreement to enforce, notwithstanding the Debtors attempt to manufacture one from “(i) the
express subordination agreements among senior and junior tranches of Certificates (including the
corollary agreement that holders of the same tranche are not subordinate to each other); and
(ii) the implied subordination of former Certificateholders to subsequent purchasers, inherent in
the sale of the Certificates.” Br. at 24. Whatever application these alleged express or implied
subordination agreements may have to contractual claims of the Certificateholders, they do not

apply to the Investors' extracontractual fraud claims.?

" Indeed, in a publicly-filed draft plan, the Debtors sought to separately classify the $8.7 billion
settled put-back claim (if the settlement were approved), with the full expectation that the Trusts would be
an impaired consenting class. Under the Debtors' theory, the separate classification of the allowed settled
“put back” claim is virtually meaningless, because it is a class whose acceptance must be ignored.

8 Itisunclear if the Debtors are contending that a contractual arrangement agreeing to subordinate
any claim should be enforced as an agreement to subordinate all claims. See Br. at 24 (“Current and
former holders of Certificates should not be able to avoid subordination provisions to which they
previously agreed through the current pursuit of securities claims.”). To the extent the Debtors are taking
this unorthodox position, they provide no legal support for this provision. The cases the Debtors cite
certainly say nothing of the sort. See, e.g., Inre Best Prods. Co., 168 B.R. 35, 69 (Bankr. S.D.N.Y. 1994)
(stating definition of subordination agreement where only dispute regarding subordination was whether
there was a debt to trigger subordination); Minority Equity Capital Co. v. Jackson, 798 F. Supp. 200, 202
(S.D.N.Y. 1992) (applying clear and unambiguous terms of subordination agreement to junior creditor’s
claim). Neither case provides any basis to suggest that an agreement to subordinate a contract-based
claim can be construed as an agreement to subordinate an extra-contractual claim (e.g., fraud).

14
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Much like an inter-creditor agreement among lenders with rights to the same collateral,
the tranches and waterfall structure invoked by the Debtors as an applicable subordination
agreement relate solely to payments from the Trust's assets based on ownership of the
Certificates. See, e.g., Br. a 24; Joint Stip. Ex. 1 (PSA) 881.01, 4.02, 4.05 (defining and
describing classes and contract-based payment and loss hierarchy among them); id. Ex. 3 (Pro.
Supp.) a S-10-13 (describing priority of distributions on the offered certificates); id. at S-64-69
(describing distribution of principal and excess cash flow and coverage of realized losses). The
tranches and waterfall structure do not apply to any extra-contractual claims an investor might
have and to treat them otherwise would be to rewrite the Investors' agreements.”

The “implied subordination” that the Debtors contend “is a natural consequence of
warranties and duties that the common law and New York’s Uniform Commercial
Code. . . impose on all sales of securities’ similarly does not apply to the Investors' fraud-based
clams. Under New York law, “implicit in al contracts is a covenant of good faith and fair
dealing in the course of contract performance.” Dalton v. Educ. Testing Serv., 87 N.Y.2d 384,
389 (1995). “The covenant includes ‘any promises which a reasonable person in the position of

"

the promisee would be justified in understanding were included.’” Times Mirror Magazines, Inc.
v. Field & Stream Licenses Co., 294 F.3d 383, 394 (2d Cir. 2002).
The covenant, however, is limited and “defined by the parties’ intent and reasonable

expectations in entering the contract.” Cross & Cross Props. Ltd. v. Everett Allied Co., 886 F.2d

°® Here, too, the Debtors cite a series of cases that provide no support for ignoring the important

distinction between contractual and extracontractual claims; in each case, the court was describing merely
how subordination works with respect to paying investors pursuant to a contractual agreement. See Wyo.
Sate Treasurer v. Moody's Investors Serv., Inc. (In re Lehman Bros. Mortg.-Backed Secs. Litig.), 650
F.3d 167, 171 n.1 (2d Cir. 2011) (footnote describing how losses in normal course are ascribed to
subordinated classes; claims were asserted against credit rating agencies, not debtors); Republic Bank &
Trust Co. v. Bear Searns & Co., 683 F.3d 239, 244 (6th Cir. 2012) (background discussion of how
mortgage backed securities are created and structured; no bankruptcy issue in case); Anchor Sav. Bank,
FSB v. United States, 597 F.3d 1356, 1359 n.1 (Fed. Cir. 2010) (footnote explaining business of asset sold
by plaintiff in suit against government for breach of contract arising from passage of new legislation).

15
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497, 502 (2d Cir. 1989). Therefore, “‘no obligation can be implied that would be inconsistent
with other terms of the contractual relationship.”” Times Mirror, 294 F.3d at 394; see also
Frutico SA. v. Bankers Trust Co., 833 F.Supp. 288, 300 (S.D.N.Y. 1993) (“[T]he duty of good
faith . . . cannot be used to create new contractual rights between the parties.”); Banco Espanol
de Credito v. Sec. Pac. Nat’'| Bank, 763 F.Supp. 36, 44 (S.D.N.Y. 1991) (same). Thus, “[c]ourts
have generally been reluctant to find a breach of the implied covenant of good faith when doing
so reads so much into the contract as to create a new term or when alleged misconduct is
expressly allowed by the contract.” Keene Corp. v. Bogan, No. 88 Civ. 0127 (MBM), 1990 WL
1864, *14 (S.D.N.Y. Jan. 11, 1990).

In the present case, there is no basis for asserting that payments made on account of a
claim that is not owned by the Trust, is personal to the investor, and is outside the PSA waterfall
are subject to the waterfall’ s subordination provisions. Neither the Joint Stipulation nor anything
else in the record indicates that the parties intended the PSA waterfall to apply to payments
arising from an investor’s fraud or statutory consumer protection or rescission claims. Had the
parties intended to subordinate the Investors' personal tort and statutory claims, there is no doubt
that the parties could have and would have documented the transaction in that manner (including
insisting that each Investor sign a subordination agreement with respect to its personal claims).
Instead, it is clear from the record before the Court and the plain meaning of the PSA that the
subordination provisions therein apply only to payments that flow through the Trust, including
on account of claims that could be pursued by the Trustee. The Court thus should reject the
Debtors' misguided arguments concerning the implied covenant of good faith and fair dealing.

Finally, the Debtors also argue that subordination of the Investors Claims is appropriate
to ensure that any recovery flows to current certificateholders, on the theory that current

certificateholders “reasonably expect[] to have purchased such right.” Br. at 28. There is
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nothing in the governing documents that supports such an “expectation” nor in the Joint
Stipulation that speaks to the expectations of current certificateholders. If those expectations
included acquiring the Investors causes of action for fraud related to the purchase and sale of the
Certificates, their expectations were not reasonable and are without legal foundation becauseit is
well-established that a contract providing for the sale of an asset does not effect a transfer of tort
claims relating to the asset unless the parties explicitly manifest their intent to do s0.° Fraud
claims can only be assigned if the contractual language indicates the parties' clear intent to effect
a transfer,™ thereby ensuring that fraud victims will not be denied their right of recovery absent

an affirmative abandonment of that right.™

9 For example, as early as 1913, the New York Appellate Division held that a plaintiff who has

assigned to athird party “al [hig] right, title, and interest in and to” a contract was nonetheless entitled to
assert a claim for its fraudulent inducement because it “was not appropriate to assign a cause of action
arising, not under the contract, but for the fraudulent representations of the defendant.” Fox v.
Hirschfeld, 151 A.D. 364, 366, 368 (1st Dep’'t 1913) (emphasis added); see also Argyle Capital Mgmt.
Corp. v. Lowenthal, 261 A.D.2d 282, 283 (1st Dep’'t 1999) (claims not transferred where “there [was] no
indication in the assignment that the transfer of any claim, much less one for fraud, was contemplated by
the parties.”); Tycon Tower Investment Ltd. P’ship v. John Burgee Architects, 234 A.D. 2d 748, 749 (3d
Dep't 1996) (assignment of contract rights does not include “clams for fraud or negligent
misrepresentation without express language to that effect in the assignment”); OneWest Bank, FSB v.
Joam LLC, 2011 WL 6967635, at *4-5 (E.D.N.Y July 26, 2011) (language assigning “al . . . right, title
and interest” in certain agreements was insufficient to transfer fraud claims); Fraternity Fund Ltd. v.
Beacon Hill Asset Mgnt., LLC, 479 F. Supp. 2d 349, 374 n.128 (S.D.N.Y. 2007) (finding no assignment
of fraud claims where the purchase agreement did not “expressly provide[] for assignment of clams’);
Royal Mortg. Corp. v. Fed. Deposit Ins. Corp., 20 F. Supp. 2d 664, 66668 (S.D.N.Y. 1998) (language
assigning “al . . . right, title and interest” in certain agreements was insufficient to transfer fraud claims).

1 g, e.g., Momentive Performance Materials USA, Inc. v. AstroCosmos Metallurgical, Inc., 659 F.
Supp. 2d 332, 338 (N.D.N.Y. 2009) (transferring “all . . . rights and claims of any nature against any third
parties’) (emphasis in origina); CDR Creances SA.S. v. Cohen, 2008 WL 2078673, at *6 n.10 (N.Y.
Sup. Ct. N.Y. Cty. May 9, 2008) (“the Plan . . . explicitly recognizes CDR’s right to pursue its fraud
clams’).

12 Asthe Ninth Circuit explained in a case involving fraud claims under the federal securities laws:
“A cause of action arising from reliance on misrepresentation is personal to those persons who relied; it
does not [automatically] follow the security to remote purchasers who had no basis for reliance. . . . If we
held otherwise, we would remove the remedy from those to whom the statute provides it, i.e., those who
were defrauded, by gratuitously giving it to those who were not defrauded and have suffered no injury
under the securities law.” In re Nucorp Energy Sec. Litig., 772 F.2d 1486, 1490 (9th Cir. 1985) (citations
omitted); accord In re Nat'l Century Fin. Enters,, Inc., Inv. Litig., 755 F. Supp. 2d 857, 867 (S.D. Ohio
2010) (“Ordinarily the injury remains with the first purchaser who was actually the victim of the fraud. If
he has managed to sell the securities, in most cases they will have sold for far less than he paid for them

17
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The Debtors have cited no evidence that any of the Investors intended to assign any
causes of action related to the certificates to any party. Accordingly, there is no basis for the
Court to conclude that the sale of a Certificate by any Investor transferred any Investor’ s right to
bring claims against the Debtors based on fraudulent misrepresentations (or otherwise). Thus,
any party that acquired a Certificate from an Investor could have had no reasonable expectation
that it was acquiring the Investor’s associated tort claims, and any such expectation (even if it
exists beyond the Debtors' speculation) lends no support for subordinating the Investors' claims.

1. THERE IS NO BASIS FOR CATEGORICAL OR NO-FAULT EQUITABLE
SUBORDINATION OF THE INVESTORS CLAIMSUNDER SECTION 510(c)

Implicitly acknowledging the limitations of section 510(a), and the square peg these facts
provide for the round hole of section 510(b), the Debtors argue that the Investors Claims must
be subject to equitable subordination under Bankruptcy Code section 510(c). However, the
Debtors equitable subordination claim is foreclosed by the Supreme Court’s prohibition on
categorical no-fault subordination. See United Sates v. Noland, 517 U.S. 535, 540-41 (1996)
(prohibiting “general, categorical” equitable subordination); United Sates v. Reorganized CF&|
Fabricators of Utah, Inc., 518 U.S. 213, 227-29 (1996) (extending Noland to prohibit all
categorical equitable subordination, regardless of class).

The Debtors do not allege that any Investor has engaged in inequitable conduct, and there
are certainly no undisputed facts to that effect. The Debtors simply claim it would be
“inequitable’ to provide remedies to creditors who were defrauded by the Debtors when other
creditors would be diluted by such claims. This Court has already rejected that argument. See,
eg. In re BH S&B Holding, LLC, 420 B.R. 112, 156-57 (Bankr. S.D.N.Y. 2009) (Glenn, J)

(dismissing equitable subordination claim for failure to allege inequitable conduct such as fraud,

precisely because of the fraud. If heisto be compensated for hisloss, the right of action should ordinarily
remain with him aswell.”) (internal quotations omitted).
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breach of fiduciary duty, or exploitation of corporate form), aff’d, 807 F. Supp. 2d 199 (S.D.N.Y.
2011). In so holding, the Court noted that equitable subordination “is not a mechanism to be
used by courts to alter the statutory scheme in an effort to reach aresult the court considers more
equitable than the distribution scheme provided for in the Bankruptcy Code.” Id.

The Investors incorporate by reference the arguments on pages 35 to 40 of the Investors
own summary judgment motion, which demonstrate why section 510(c) has no application here.
Nevertheless, the Investors briefly address here the very few cases that have discussed the
alleged continued vitality of “no fault” equitable subordination despite the Supreme Court’s
pronouncements, on which the Debtors mistakenly rely.

A. The Debtors Stock Redemption Cases Establish That “No Fault” Equitable
Subordination—Even if It Were Still Viable—Does Not Apply Here

The Debtors rely heavily on SPS Plastics Corp. v. Griffith (Structurelite Plastics Corp.),
224 B.R. 27 (BAP 6th Cir. 1998). Structurelite, a decision from the Sixth Circuit Bankruptcy
Appellate Panel (“BAP’), however, provides thin support. As noted in the decision itself,
Noland had reversed the Sixth Circuit’s decision in In re First Truck Lines, Inc., 48 F.3d 210
(6th Cir. 1995) on the basis that categorical equitable subordination was improper. Having
already identified grounds for reversal, the Noland Court expressly declined to reach the Sixth
Circuit’s other holding in First Truck that equitable subordination could apply in the absence of
creditor misconduct. Because Noland did not reach that other holding, the court in Sructurelite
concluded that “First Truck is controlling on the issue,” 224 B.R. at 34 n.5, and thus opened the
door for no-fault equitable subordination in that Circuit. Unlike the Sixth Circuit BAP, however,
this Court isin no way bound by a pre-Noland ruling from the Sixth Circuit. Structureliteisalso
guestionable authority because, save for one decision issued by the Bankruptcy Court for the

District of Massachusetts, every case it cites was published prior to Noland and CF&I1. See 224
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B.R. a 35. Moreover, of the seven cases it cites for support, four are from the District of
Massachusetts. See id. But in 2005, the First Circuit cast doubt on the precedential value of
these authorities in Merrimac Paper Co. v. Harrison (In re Merrimac Paper Co.), 420 F.3d 53
(st Cir. 2005). Noting that Noland deemed Mobile Seel an influential decision, the First Circuit
held that “equitable subordination demands that the clamant be found to have engaged in
inequitable conduct.” 1d. at 59.%3

The Debtors also cite In re Emergency Monitoring Tech., Inc., 366 B.R. 476 (Bankr.
W.D. Pa. 2007), and describe the case as one of “no-fault equitable subordination of [a] stock
redemption claim that effectively elevated [the] equity interest to debt and diluted [the]
distribution to other creditors.” Motion at 28. Emergency Monitoring does not provide support
to the Debtors' claim. The court in Emergency Monitoring held that under a 1990 Third Circuit
decision, “no fault” equitable subordination was at least possible. Emergency Monitoring made
clear, however, that a stock redemption claim could not be subordinated solely because it was a
stock redemption claim and that the bankruptcy court must consider the equities of the individual

case, utilizing seven fact-intensive factors.* The court found that all seven factors favored

3 The Merrimac Paper court further stated that two of the cases relied on by the Sixth Circuit BAP
in Sructurelite—Liebowitz v. Columbia Packing Co., 56 B.R. 222 (D. Mass. 1985), aff'd, 802 F.2d 439
(1st Cir. 1986), and In re SPM Mfg. Corp., 163 B.R. 411, 413-16 (Bankr. D. Mass. 1994)—were suspect
in light of Noland and CF&I. With respect to Liebowitz, the First Circuit stated that the 1985 district
court decision provided “a very slender reed,” stating that in addition to being an unpublished decision,
“[mJore importantly, two Supreme Court decisions decided subsequent to Liebowitz dispel any notion that
a bankruptcy court must categorically impose equitable subordination merely because a claim arises out
of a note taken in connection with a redemption of corporate stock.” 420 F.3d at 60. As for SPM
Manufacturing, the First Circuit similarly stated the opinion “fails to take into account the Noland Court’s
unambiguous repudiation of the legiglative history upon which the SPM Manufacturing court relied.” 1d.

 Those factors were: (a) whether the redeeming corporation received anything in value in return for
the redemption; (b) the manner in which the stock redemption claimant acquired the stock that was
redeemed; (c) the presence of any affiliation between the redeeming debtor corporation and the stock
redemption claimant, especialy if the claimant was an insider; (d) who initiated the stock redemption; (€)
the relative effect of subordination on other claims; (f) whether the stock redemption rendered the
redeeming debtor corporation insolvent; and (g) whether such stock redemption was accompanied by
other inequitable conduct. Id.
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equitable subordination. Perhaps most significant was the fact that the defendant was the only
stockholder and initiated the redemption at a time when he alone controlled the debtor, the
redemption would have made the debtor immediately insolvent, and there was evidence of
inequitable conduct that the court labeled abusive. Seeid. at 507-08; see also BH S& B Holdings,
420 B.R. at 156 (“As a result, “[w]hen a non-insider or non-fiduciary is involved, courts have
required that a claimant’s conduct be egregious and severely unfair to other creditors before its
claim will be equitably subordinated.”) (citation omitted).

Even if this Court were to follow the Pennsylvania bankruptcy court’s decision, none of
the Emergency Monitoring factors applies in this case. Most significantly, there is no affiliation
between the Debtors and any Investor, there is no evidence that Investors claims made any of
the Debtors insolvent, the Investors did not initiate anything (other than assert claims for the
Debtors misconduct), and there are no allegations that any Investor engaged in inequitable
conduct, much lessisit an undisputed fact that any Investor did so.

B. Equitable Subordination of the Investors Claims Results in Prohibited
Categorical Subordination

Further, even if this Court were to reject the widely-accepted Mobile Steel approach and
consider the possibility of “no fault” equitable subordination (in circumstances beyond stock
redemption cases), in this case any such consideration must necessarily conclude that the Debtors
are seeking categorical subordination, which isimproper and prohibited under Noland.

The Debtors fail to identify any specific circumstances, as required by Noland, that
justify equitable subordination of the Investors Claims. Rather, the Debtors allege that a
“failure to subordinate the Investor Claims, to the extent (if any) that they are ultimately allowed,
would result in injury to other creditors and confer an unfair advantage on the Investors.”

Compl. §105; see also Br. at 30. This formulation completely misstates the requirements of
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section 510(c), as this Court has previously articulated—it is the creditor’s conduct, not the mere
effect of allowing additional claims, that must be examined. See BH S& B Holdings, 420 B.R. at
156 (“The second prong requires a finding that the claimant’s conduct injured the debtor or its
creditors, or resulted in an unfair advantage to the clamant.”) (emphasis added). Here, the
Debtors have pointed to no specific factual alegations regarding any Investor’s conduct; indeed,
the Complaint’s facts only suggest that the claims of the Investors and other entities that have
sued, or may sue, the Debtors on similar theories must have their claims equitably subordinated
because al such claims would dilute recoveries to other creditors.”> See Compl. {1 10, 13.
Further, every possible allegation in the Complaint justifying equitable subordination is in no
way limited only to the Investors but instead must be applied to the entire category of similarly
situated claimants. See Compl. 1 87-90. Under Noland, such treatment is impermissible.
Finally, the Debtors argue that failure to subordinate the Investors claims would
purportedly lead to “inequitable consequences.” See Br. at 31. But each such “consequence’ is
merely an argument in favor of subordination under sections 510(a) and 510(b), which, as
discussed above, fail as amatter of law.® Further, the same exact argument can be made against
every single investor that has asserted a claim against the Debtors for common law fraud,

securities law violations, or on account of consumer protection laws. If the Bankruptcy Code

> |f equitable subordination could be imposed simply because a claim dilutes other creditors, any

claim could be equitably subordinated (unless a debtor was actually solvent). Thereis no support for such
a proposition. Similarly, there is no support for the notion that equitable subordination is appropriate
wherever there may be another source of recovery. Were that the case, holders of claims against a debtor-
obligor and a non-debtor guarantor would have their claims equitably subordinated merely because
possible independent recovery sources existed. Such a result would be completely inconsistent with
equitable subordination principles and would be extraordinarily disruptive to commercial lending.

6 Tacitly recognizing that none of section 510’s subsections applies to the Investors claims, the
Debtors resort at every turn to invoking equity generally as abasis for subordination, far beyond the scope
of the delimited equitable subordination contemplated by section 510(c), and creditor dilution in arguing
for the application of section 510(a) and 510(b). See, e.g., Br. at 26, 28. That is ssimply a misuse of those
subsections which provide specific grounds for subordination that are either present or not present
irrespective of such considerations.
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does not permit subordination under sections 510(a) or 510(b), the Debtors should not be
permitted to use section 510(c) to end-run those provisions and reorder priorities.*’

V. THEINVESTORS CLAIMSDO NOT PROVIDE A “DOUBLE RECOVERY”

Finally, unable to bend any of section 510's provisions to their will, the Debtors
repeatedly contend that payment of the Investors Claims would, absent subordination, result in a
double recovery. Thisissimply not true and lacks any support in the record.

If an Investor still owns a Certificate, that Investor may receive a partial recovery on
account of such ownership. If the Investor can prove the necessary elements of an Investor
Claim, that Investor could recover damages that are permitted under the law but in no event
could ever recover more than its investment (let alone a “double” recovery). Indeed, for certain
Investors that are proceeding under state blue sky rescission laws, the Certificate that is the
subject of the Investor Claim must be tendered to the Debtors upon payment of the statutory
damages. Thus, any recovery on the Certificate would be given to the Debtors upon payment of
the damages in full or, alternatively, credited against any claimed damages. E.g., Joint Stip.
Ex. 20 at 4 (MassMutual proof of claim); Mass. Gen. Laws, ch. 110A, §410(a)(2) (making
seller of security by fraudulent means liable to innocent buyer “who may sue either at law or in
equity to recover the consideration paid for the security, together with interest at six per cent per
year from the date of payment, costs, and reasonable attorneys fees, less the amount of any
income received on the security, upon the tender of the security, or for damages if he no longer
owns the security [where damages equal amount recoverable upon tender minus proceeds of

disposal plusinterest]”). Similarly, for Investor Claims predicated on common law fraud where

17

Indeed, one of the “inequitable consequences’ aleged by Debtors is that secondary market
purchasers—including purchasers of Investors' certificates at extremely distressed prices—could see their
recoveries diluted. The Debtors, of course, cite no cases indicating that this potentiality is sufficient for
subordination, and have submitted no evidence on this fact-intensive issue.
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the Investor still owns Certificates, the Investor can only assert a claim for its losses, not the
amount invested—thus, there is no risk of a double recovery on a Certificate. Joint Stip. Ex. 19
13 (Allstate proof of claim); id. Ex. 21 1 3 (Prudential proof of claim).

The Debtors argument also ignores the Investors' sales of a significant portion of the
Certificates underlying their clams. See 56.1 1 89 (“ The Investor Claims have been asserted by
both current and former Certificateholders.”) (emphasis added). To the extent an Investor has
sold Certificates, such Investor would receive no distribution through the PSA waterfall for those
Certificates, and no recovery on account of its claims through the Trust. Thus, the Debtors
propose to deny such a divested Investor any recovery, despite the undeniable and significant
losses suffered. Joint Stip. Ex. 18.

The Debtors' position also ignores the fact that with respect to their common law tort and
statutory claims, the Investors are involuntary creditors. In purchasing the Certificates, the
Investors did not agree that in the event they were defrauded, they would waive their rights to
statutory and common law protection and only seek payments through the PSA waterfall. To the
contrary, the Governing Documents contain no provision limiting the Investors ability to
recover directly from the Debtors by way of statutory and common law remedies. Courts in this
district universally hold that the availability of a put-back remedy in a PSA does not eliminate an
investor’s ability to bring direct claims against a sponsor or other party that has engaged in fraud
or violated a statute. See, e.g., Emps.’ Ret. Sys. of the Gov't of the Virgin Islands v. J.P. Morgan
Chase & Co., 804 F. Supp. 2d 141, 155 (S.D.N.Y. 2011) (contractual put-back claims did not
deprive investors of rights to bring claims for securities violations); accord New Jersey
Carpenters Health Fund v. Residential Capital, LLC, Nos. 08 CV 8781(HB), 08 CV 5093(HB),
2011 WL 2020260, at *6 (S.D.N.Y. May 19, 2011) (same). In none of these instances was it

found that permitting an investor to bring extracontractual claims constituted a double recovery,
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just as there is no double recovery here. This false specter of a double recovery is no basis to
ignore the statutory confines of section 510.'8

CONCLUSION

For al of the foregoing reasons, the Investors respectfully request that the Court deny the
Debtors Motion inits entirety.

Dated: April 23, 2013
New York, New Y ork

QUINN EMANUEL URQUHART &
SULLIVAN,LLP

/s Sushed Kirpaani

Susheel Kirpalani

Scott C. Shelley

51 Madison Avenue, 22" Floor
New York, New York 10010
Telephone: (212) 849-7000
Facsimile: (212) 849-7100

Eric D. Winston (admitted pro hac vice)
Jeremy D. Andersen (admitted pro hac vice)
Vaerie Roddy

865 South Figueroa Street

Los Angeles, California 90017

Telephone: (213) 443-3000

Facsimile: (213) 443-3100

Counsel for AIG Asset Management (U.S),
LLC, et al., Allstate Insurance Company, et
al., Massachusetts Mutual Life Insurance
Company, and Prudential Insurance Company
of America, et al.

8 Finally, the Debtors devote an entire section of their brief to the classification of the Investors

clams. The ultimate classification of the Investors claims is beyond the scope of this adversary
proceeding, e.g., Compl. (Dkt. #1) 1 1, and depends on factual questions not resolved by the undisputed
factsin the Joint Stipulation. These extraneous arguments should not be considered but, to the extent they
are, the Investors incorporate by reference their analysis at pages 11-16 of their Motion for an Order
Under Bankruptcy Rule 3013, In re Residential Capital, LLC, No. 12-12020 (MG) (Bankr. S.D.N.Y.
Nov. 27, 2012) (Dkt. #2284).
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Impac Mortgage Holdings Inc., et al.,
Plaintiffs,
VS.
Houston Casualty Company, et al.,

Defendants.

CASE NO. SACV 11-1845-JST (JCGx)

ORDER (1) GRANTING DEFENDANT
HOUSTON CASUALTY COMPANY’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT, (2) DENYING
PLAINTIFFS MOTION FOR PARTIAL
SUMMARY JUDGMENT REGARDING
COVERAGE FOR MAIDEN LANE’S
LETTER AND CITIGROUP'SACTION
ASTO DEFENDANT HOUSTON
CASUALTY COMPANY, AND (3)
DENYING PLAINTIFFS MOTION FOR
PARTIAL SUMMARY JUDGMENT
REGARDING COVERAGE FOR
FEDERAL HOME LOAN BANK OF
BOSTON'SACTIONASTO
DEFENDANT HOUSTON CASUALTY
COMPANY (DOCS. 31, 49, 80)
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Before the Court are cross-motions for partial summary judgment filed by Plaintiffs
(collectively, “Impac”) and Defendant Houston Casualty Company (“Houston”). (Impac’s MPSJ
re. ML/Citi, Docs. 31, 32; Impac’s MPSJ re. FHLBB, Docs. 49, 50; Houston’s MPSJ, Daocs. 80,
81.) Each party seeks summary judgment in its favor regarding the duty to advance defense costs
to Impac in three underlying actions (two lawsuits and one demand letter).! Having considered the
briefing and supporting documentation submitted by the parties, heard oral argument, and taken
the matters under submission, the Court DENIES Impac’ s motions as to Houston and GRANTS
Houston’s motion.

I. BACKGROUND

This dispute arises out of “Directors and Officers’ (“D&Q”) policiesissued by Houston for
the periods August 1, 2009 — August 1, 2010 and August 1, 2010 — August 1, 2011 (“Policies’).
(Morrison Decl. in Supp. of Impac’s MPSJ Re. Coverage for Maiden Lane’s Letter and
Citigroup’s Action (“First Morrison Decl.”) Ex. 2 (“A9823"), Ex. 1 (“A10307"); Docs. 38-2, 38-
1.) Impac argues that the terms of the Policies obligate Houston to advance defense costs for the
three underlying claims, al of which arise out of Impac’ s mortage-backed securities business.

A. Impac’s Mortgage Securitization Business

Until mid-2007, Impac funded, sold, and securitized non-conforming residential
mortgages. (Houston’s Appx. in Supp. of MPSJ Ex. A “Impac 2007 10-K” at 12-13.) (Doc. 82-

1.)? Because the mortgages that Impac funded were non-conforming, Impac was unable to sell

! Houston moves for partial summary judgment because Impac’s First Amended Complaint
(“FAC”) dso sought coverage for another underlying claim, alawsuit originally styled Mass
Mutual v. Impac Funding Corp., which is not addressed in Houston’s motion. Impac was
dismissed as a defendant in Mass Mutual, and counsel subsequently agreed to dismiss without
prejudice asto Houston all claimsin the FAC that relate to that suit. Houston therefore
understands that if granted, its motion would resolve all disputed issues. (Houston'sMPSJ at 3
n.2, 17-18.) Impac hasfiled two motions for partial summary judgment, one as to two of the
underlying actions, and one as to the third underlying action.

2 All citations are to exhibit page numbers.
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them to Fannie Mae or Freddie Mac.® (Id. at 13) Instead, Impac primarily obtained the money it
used to fund its mortgages through securitizing mortgages. (ld. at 3.)

One Impac company, Impac Funding Corporation (“IFC"), was the originator of the
mortgages, deciding which mortgages were appropriate to issue to residential borrowers. (First
Morrison Decl. Ex. 29 at 1258, Doc. 46-1.) It was aso the sponsor of the mortgages, deciding
what mortgages to send to atrust for eventual securitization. (Id. at 1216, 1237.) Another Impac
company, Impac Secured Assets Corporation, would buy the mortgages that IFC deemed
appropriate for securitization and deposit them in atrust (“Trust”) operated by Deutsche Bank, an
independent trustee. (Id. at 1216, 1270.)

The Trust—defined in the Trust prospectus as the “Issuing Entity”—would in turn issue
certificates (“ Certificates’) that “represent[ed] in the aggregate the entire beneficial ownership
interest in the Issuing Entity.” (Id. at 1216, 1219.) “Distributions of interest and/or principa” on
the Certificates were made solely “from payments received from the Issuing Entity.” (Id. at 1219.)
The Certificates were issued to an underwriter, who then sold them to investors. (Id. at 1341, Doc.
47-1)

B. ThePolicies

Houston issued Impac a D& O policy for 2008-09, (Guglielmo Decl. § 26, Doc. 81-2), and
subsequently issued two renewal policies (covering the period from August 1, 2009 through
August 1, 2011). (A9823, A10307.) Those two renewal policies are the Policies at issuein this
case.

In addition to covering suits against Impac’ s directors and officers, Policies also contained

aprovision stating that they would “pay the L oss of the Organization arising from a Securities

% “Some of the principal differences between mortgages purchased by Fannie Mae and Freddie

Mac and the [non-conforming mortgages were]: credit (FICO score) and income histories of the
mortgagor; underwriting guidelines for debt and income ratios; loan to value ratios accepted,;
documentation required for approval of the mortgagor; and loan balances in excess of maximum
Fannie Mae and Freddie Mac lending limits.” (Impac 2007 10-K at 13.)
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Claim . . . made against the Organization . . . for any Wrongful Act of such Organization.”
(A10307 at 3, A9823 at 87.)

“Organization” means Impac Mortgage Holdings—the named entity on the policies—as
well asall itssubsidiaries. (A10307 at 5, 7-8; A9823 at 89, 91-92.) “Insured” meansthe
“Organization, but solely with respect to Securities Claims.” (A10307 at 6, A9823 at 90.)

With respect to an Organization, “Wrongful Act” means “any actual or alleged breach of
duty, neglect, error, misstatement, misleading statement, omission or act by any such

Organization in its capacity as such, but solely with respect to Securities Claims.” (A10307 at 9;

© 00 N oo o A WN R

A9823 at 92-93.)

“Securities Clam” means

A =
)

“aClaim ... made against any I nsured:

(1) aleging aviolation of any federal, state, local or foreign regulation, rule or statute

=
N

regulating securities.. . . whichis:

[ERY
w

(a) brought by any person or entity alleging, arising out of, based upon or attributable

[EEN
N

to the purchase or sale of or offer or solicitation of an offer to purchase or sell any

il v
o o

securities of an Organization; or

=
\l

(b) brought by a security holder of an Organization with respect to such security

=
(0]

holder’ s interest in securities of such Organization; or

=
O

(2) brought derivatively on the behalf of an Organization by a security holder of such

N
o

Organization.” (A10307 at 66, A9823 at 130.)

The Policies also contain various exclusions. The Errors and Omissions Exclusion

N N
N

excludes coverage for “L oss in connection with a Claim made against an I nsured arising out of,

N
w

based upon or attributable to any Insured’s or Organization’s performance of (or failureto

perform) any professional services, or any act, error or omission relating thereto.” (A10307 at 33,

N
N

A9823 at 117.) The Predatory Lending Exclusion excludes coverage for lawsuits “arising out of,

N
()]

based upon or attributable to any predatory, abusive, unfair or deceptive mortgage lending

N
(@)

practices,” including “loans made despite the consumer’ s inability to repay.” (A10307 at 28,

N
~

A9823 at 111.) Finaly, the Specific Events Exclusion excludes from coverage claims arising out

N
(00]

4
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of (a) anumber of specified preexisting clams, or Events; (b) “any fact, circumstance, situation,
act or omission alleged in any Event(s);” or (c) “any Wrongful Act which isthe same as, similar
or related to, or arepetition of any Wrongful Act, underlying fact, circumstance, situation, act or
omission alleged or asserted in any Event(s).” (A10307 at 30-32, A9823 at 114-16.) Some of
those preexisting claims involved allegations of misrepresentationsin loan sales. (A10307 at 31.)
C. Underlying Claims
1. Federal Home L oan Bank of Boston Action

In April 2011, the Federal Home Loan Bank of Boston (“FHLBB”) filed a complaint

© 00 N oo o A WN R

against Impac in the Commonwealth of Massachusetts Superior Court (“FHLBB’s Complaint”).

=
o

(Morrison Decl. in Supp. of Impac’s MPSJ Re. FHLBB Action (“Second Morrison Decl.”) Ex. 12

=
=

(“FHLBB Compl.”), Docs. 58-1, 59-1, 60-1, 61-1. FHLBB’s Complaint identifies IMH Assets

=
N

Corp., Impac Secured Assets Corp., Impac Funding Corporation, and Impac Mortgage Holdings,

[ERY
w

Inc. as defendantsin an “action arig[ing] from the sale .. . . of over $5.9 billion in Private Label

[EEN
N

Mortgage-Backed Securities [(“Certificates’)] . . . . [which are] “securities’ within the meaning of

=
(@) ]

the Massachusetts Uniform SecuritiesAct . . .” (Id. at 346.) The complaint alleges violations of

=
(@)]

M assachusetts securities and “unfair or deceptive acts’ statutes, as well as negligent

=
\l

misrepresentation, arising from alleged “false and misleading statements of material fact and

=
(0]

omissions of material facts’ in the Certificates' Offering Documents and from “material

=
O

misrepresentations’ made “in the course of [defendants'] business dealings” with FHLBB.

N
o

(FHLBB Compl. at 651, 656, 660, 672, 677, 681-82, 687, 690-91.)

2. Maiden Lane Letter

N N
N

On April 20, 2010, the Federa Reserve Bank of New York (“NY Fed’) and Maiden Lane

N
w

Il (an entity formed by the NY Fed to facilitate American International Group’s (“AlG’S’)

N
N

restructuring) sent aletter to Impac (“Maiden Lane’s Letter”) regarding a* dispute concerning the

N
()]

payment priority provisionsin four IMPAC securities offerings. . . (the‘IMSA Securities')”

N
(@)

purchased by AIG. (First Morrison Decl. Ex. 13 (“ML Letter”) at 1113-14, Doc. 43-2.)

N
~

According to the Letter, AIG had relied upon the prospectus supplements of the four securities,

N
(00]

which represented that “principal would be paid pro ratato all Class A certificateholdersif and

5
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when the Certificate Principal Balances of the subordinated tranches were reduced to zero . . . .”
(Id. at 1114.) Approximately one year after Maiden Lane Il purchased the four securities from
AIG, it discovered that the securities' Pooling and Service Agreements (PSAS) actually stated that
principal would be paid “sequentially, to the Class A-2A, Class A-2B and Class A-2C Certificates,
inthat order....” (Id.) Maiden Lane's Letter alleges that as aresult of thisclerical error in the
PSAs, “the senior IMSA Securities owned by [Maiden Lane 11] are now shut out of principal
payments until other Class A tranches are paid in full.” (1d. at 1115.) The Letter states that
Maiden Lane |1 has suffered and continues to suffer damages, and that it is “entitled to pursue
appropriate rescissionary damage remedies under Section 11 of the Securities Act of 1933,” which
could amount to $668 million. (1d.)
3. Citigroup Action

On May 25, 2011, Citigroup Global Markets Inc. (“Citigroup”) filed a complaint against
Impac in the United States District Court for the Central District of California (“Citigroup’s
Complaint”). (First Morrison Decl. Ex. 14 (“Citigroup Compl.”), Doc. 43-3.) Citigroup’s
Complaint involves the mortgage-backed trust IMSA 2007-3, one of the four securities at issue in
the Letter. (ML Letter at 1113, Citigroup Compl. at 1123.) The complaint alleges that in March
and April of 2010, Citigroup purchased Class A1-A certificatesin IMSA 2007-3, relying on the
Prospectus Supplement and other documents filed with the SEC, which referred to a PSA that
stated that Class A1-A certificates would be paid certain distributions ahead of other Class A
certificates. (1d. 1123-24.) The complaint further alleges that in late April 2010, after Citigroup
had purchased the certificates, anew SEC Form 8-K/A was filed with the SEC, stating that the
earlier PSA had been “inadvertently filed,” and filing anew PSA. (Id. at 1125.) According to the
terms of the new PSA, distributions would be paid to all Class A certificates concurrently and pro
rata. (Id.) Citigroup alleges that this change caused its certificates to lose millions of dollarsin
market value. (Id. at 1126.) The complaint asserts causes of action for violation of Sections 18
and 20 of the Securities Act of 1934 and for negligent misrepresentation, and seeks damages,
attorney’ s fees, and costs. (Id. at 1127-31.)

D. TheParties Coverage Dispute
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Impac notified Houston of Maiden Lane's Letter in June 2010, and Houston denied
coverage of all claims asserted in the letter on August 4, 2010. (First Morrison Decl. 1 22-24.)
Impac notified Houston of Citigroup’s Complaint in May 2011, and Houston denied coverage of
that claim on July 25, 2011. (Id. 1127, 28.) Inor around May 2011, Impac notified Houston
about FHLBB’ s Complaint, and Houston denied coverage of that claim on or about July 22, 2011.
(Second Morrison Decl. 1 17-19. Doc. 55.)

On September 7, 2011, Impac filed this action against Houston and co-defendant Those

Certain Underwriters at Lloyds, London (“Lloyds’) in Orange County Superior Court. (Notice of

© 00 N oo o A WN R

Removal Ex. A, Doc. 1.) Lloydsfiled anotice of remova on November 30, 2011 on the basis of

=
o

diversity jurisdiction. (Notice of Removal.) Plaintiffsfiled aFirst Amended Complaint (“FAC”)

[
=

on March 21, 2012, seeking: “(1) declaratory relief as to the rights and obligations of al parties. .

=
N

. with respect to three separate law suits alleging misrepresentations and omissions in the sale of

[ERY
w

approximately one-hundred and twenty million dollars of mortgage backed securities (identified . .

[EEN
N

. asMassMutual’ s Action, Federal Home Loan Bank of Boston’s Action and Citigroup’s Action)

=
(@) ]

and awritten demand letter (identified below as Maiden Lane's Letter) which bears arelationship

=
(@)]

to one of those lawsuits (Citigroup’ s Action), each of which names one [or] more of the Plaintiffs

=
\l

in this action as a defendant or responsible party, under four policies of insurance issued by

=
(0]

Defendants to or for the benefit of Plaintiffs; and (2) recovery of policy benefits from the

=
O

Defendants under policies of insurance issued by the Defendants to or for the benefit of Plaintiffs.”

N
o

(FAC 110, Doc. 22.)
[I. LEGAL STANDARD

N N
N

A. Motion for Summary Judgment

N
w

In deciding amotion for summary judgment, the court must view the evidence in the light

N
N

most favorable to the non-moving party and draw al justifiable inferencesin that party’ s favor.

N
()]

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). Summary judgment is proper “if the

N
(@)

[moving party] shows that there is no genuine dispute as to any material fact and the [moving

N
~

party] is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). A factual issueis

N
(00]

“genuine” when there is sufficient evidence such that areasonable trier of fact could resolve the

7
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issue in the non-movant’ s favor, and an issue is “material” when its resolution might affect the
outcome of the suit under the governing law. Anderson, 477 U.S. at 248.

The moving party bearsthe initial burden of demonstrating the absence of a genuine issue
of fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). “When the party moving for
summary judgment would bear the burden of proof at trial, it must come forward with evidence
which would entitle it to a directed verdict if the evidence went uncontroverted at trial.” C.A.R.
Transp. Brokerage Co. v. Darden Rests,, Inc., 213 F.3d 474, 480 (9th Cir. 2000) (citation and
guotation marks omitted). The burden then shifts to the non-moving party to “cit[€] to particular
parts of materialsin the record” supporting its assertion that afact is“genuinely disputed.” Fed.
R. Civ. P. 56(c)(1); seealso Inre Oracle Corp. Sec. Litig., 627 F.3d 376, 387 (9th Cir. 2010)
(“non-moving party must come forth with evidence from which ajury could reasonably render a
verdict in the non-moving party’ s favor”).

B. TheDuty to Defend Under CaliforniaLaw

Under Californialaw, an insurer “owes a broad duty to defend itsinsured” against any suit
“which potentially seeks damages within the coverage of the policy.” Ortega Rock Quarry v.
Golden Eagle Ins. Corp., 141 Cal. App. 4th 969, 977 (2006) (citations omitted). “To prevail, the
insured must prove the existence of a potential for coverage, while the insurer must establish the
absence of any such potential. In other words, the insured need only show that the underlying
claim may fall within policy coverage; the insurer must prove it cannot.” Montrose Chem. Corp. v.
Superior Court, 6 Cal. 4th 287, 300 (1993). The duty to defend is determined by “the facts
aleged in the complaint” and “facts known to the insurance company at the time of the coverage
decision.” Griffin Dewatering Corp. v. N. Ins. Co. of N.Y., 176 Cal. App. 4th 172, 197-98 (2009).
“Any doubt as to whether the facts give rise to a duty to defend is resolved in the insured’ s favor.”
Horace Mann Ins. Co. v. Barbara B., 4 Cal. 4th 1076, 1081 (1993).

At the summary judgment stage, “[o]nce a prima facie showing is made [by the insured]
that the underlying action fell within coverage provisions, an insurer may defeat a motion for
summary judgment on the duty to defend only by producing undisputed extrinsic evidence

conclusively eliminating the potential for coverage under the policy.” Anthem Elecs., Inc. v. Pac.

8
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Emp'r Ins. Co., 302 F.3d 1049, 1060 (9th Cir. 2002) (citation omitted). “Evidence that merely
place[s] in dispute whether [the insured’ 5] action would eventually be determined . . . to fall within
one or more of the exclusions contained in the polic[y] isinsufficient to defeat the insured’ s right
to summary judgment.” 1d. (citations omitted).

Impac argues that the duty to defend standard should be applied to these motions (Opp’'n to
Houston's MPSJ at 1-4, Doc. 121.) However, while the Policies alow for the advancement of
defense costs, they specifically state that “[t]he Insurer does not . . . assume any duty to defend
under this Policy.” (A10307 at 13, A9823 at 97.) In Jeff Tracy, Inc. v. U.S. Soecialty Ins. Co., 636

© 00 N oo o A WN R

F. Supp. 2d 995, 1003 (C.D. Cal. 2009), afederal court applying Californialaw found that where a
D&O policy “clearly and conspicuously disclaim[ed] the duty to defend,” the duty to defend

=
o

standard did not apply. Another federal court recently cited to Jeff Tracy in finding that a clause

[
=

inaD&O policy providing for the advancement of claims expenses did not trigger the duty to

=
N

defend. Petersen v. Columbia Cas. Co., 2012 WL 5316352 at *8-10 (C.D. Cal. Aug. 21, 2012.)

[ERY
w

The Petersen court emphasized that the policy in that case “provid[ed] for claims expensesto be

[EEN
N

advanced subject to several conditions,” such as that the insured consult with the insurer before

=
(@) ]

incurring defense costs, and that the insured get the consent of the insurer prior to entering into

=
(@)]

any settlements. 1d. at *10. Similarly, the Jeff Tracy court noted the fact that the policy in that

=
\l

case barred the insured from “admitting liability, stipulating to any judgment, or incurring any

=
(0]

Defense Cost without the [insurer’s] prior approval.” Jeff Tracy, 636 F. Supp. 2d at 1003.

=
O

In addition to clearly and conspicuously disclaiming the duty to defend, the Policies state

N
o

that “[t]he Insureds shall not admit or assume any liability, enter into any settlement agreement,

N
=

stipulate to any judgment, or incur any Defense Costs without the prior written consent of the

N
N

Insurer.” (A10307 at 13.) Nevertheless, Impac attempts to distinguish Jeff Tracy and Petersen on

N
w

the grounds that the policiesin those cases contained clauses granting the insurer the right to

N
N

allocate between covered and uncovered defense costs. (Impac Opp’ n to Houston MPSJ at 3; Jeff

N
()]

Tracy, 636 F. Supp. at 1004; Petersen, 2012 WL 5316352 at *10.) The Policies also contain

N
(@)

alocation clauses, but they do not apply to Securities Claims. (A10307 at 13, A9823 at 97.)

N N
o
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Jeff Tracy and Petersen cite to the allocation clauses not because the alocation clauses are
in and of themselves significant, but because they indicate that the policies at issue in those cases
did not contemplate or compel *“unconditioned payment of expenses.” Petersen, 2012 WL
5316352 at *10. Thereisample evidence that the Policies do not compel an unconditioned
payment of expenses—as noted, they require Impac to obtain prior agreement before entering into
any settlement agreement or incurring defense costs. As such, the fact that the Policies do not
contain an allocation clause is not enough to distinguish Jeff Tracy and Petersen.

Because the Policies provide only for the advancement of claim expenses, the duty to

© 00 N oo o A WN R

defend standard does not apply in this case. In order to prevail on its motions for partial summary

=
o

judgment, Impac must “establish that the underlying claims are within the basic scope of

[
=

coverage.” Jeff Tracy, 636 F. Supp. at 1004.

=
N

C. Insurance Palicy Interpretation

Under Californialaw, the interpretation of an insurance policy is aquestion of law.

[ERY
w

MacKinnon v. Truck Ins. Exch., 31 Cal. 4th 635, 647 (2003); Waller v. Truck Ins. Exch., 11 Cal.

e
o N

4th 1, 18 (1995). “While insurance contacts have specia features, they are still contracts to which

=
(@)]

the ordinary rules of contractual interpretation apply . . . Thus, the mutual intention of the parties

=
\l

at the time the contract is formed governs interpretation.” Palmer v. Truck Ins. Exch., 21 Cal. 4th

=
(0]

1109, 1115 (quoting Bank of the West v. Superior Court, 2 Cal. 4th 1254, 1264 (1992), AlU Ins.

=
O

Co. v. Superior Court, 51 Cal.3d 807, 821 (1990)). In resolving interpretation disputes, the court

N
o

first “look[s] to the language of the contract in order to ascertain its plain meaning or the meaning

N
=

alayperson would ordinarily attach toit.” Waller, 11 Cal. 4th at 18 (citing Cal. Civ. Code § 1638).

N
N

“In doing so, the court must interpret the language in context, with regard to its intended function

N
w

in the policy.” Bank of the West, 2 Cal. 4th at 1264-5. “[A]n abstract ambiguity based on a

N
N

semantically permissible interpretation of aword or phrase cannot create coverage where none

would otherwise exist.” State Farm Gen. Ins. Co. v. JT's Frames, Inc., 181 Cal.App.4th 429, 444

N N
o Ol

(Cal. Ct. App. 2010). If the terms of the policy are in fact ambiguous, the policy must be

N
~

interpreted “in the sense in which the promisor believed, at the time of making it, that the

N
(00]

promisee understood it.” Bank of the West, 2 Cal. 4th at 1264. If this does not resolve the

10
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ambiguity, the ambiguous language is generally to be construed against the insurer, although
“where the policyholder does not suffer from lack of legal sophistication or arelative lack of
bargaining power, and whereit is clear that an insurance policy was actually negotiated and jointly
drafted, [the court] need not go so far in protecting theinsured . . ..” AlU Ins. Co., 51 Cal.3d at
822. Finally, coverage may be limited by exclusionary clauses only to the extent that those
clauses are “conspicuous, plain and clear.” Haynesv. FarmersIns. Exch., 32 Cal. 4th 1198, 1204
(2004) (quoting Steven v. Fidelity & Casualty Co., 58 Cal.2d 862, 878 (1962)).

[11.  DISCUSSION

A. “SecuritiesClaim” Coverage

The parties do not dispute that the Policies generally cover only Directors and Officers,
and cover Impac only with respect to Securities Claims. (Impac’'s MPSJre. ML/Citi at 4,
Houston’s MPSJ at 13-14; see also A10307 at 9; A9823 at 92-93 (covering an Organization's
Wrongful Acts “solely with respect to Securities Claims’).) At issue is whether the underlying
clamsarein fact Securities Claims. Under the terms of the Policies, a*“Securities Claim” isa
claim “brought by any person or entity alleging, arising out of, based upon or attributableto . . .
the purchase or sale of or offer or solicitation of an offer to purchase or sell any securities of the
Organization.” (A10307 at 7; A9823 at 91) (emphasis added).

Houston argues that the phrase “ securities of the Organization” refersto Impac’s own
securities, (Houston’s MPSJ at 2), and Impac does not disagree. However, Impac urges an
additional meaning of that phrase—namely, that it also extends to the mortgage-backed securities
in dispute in the underlying actions (*Mortage-Backed Securities’). Relying on multiple
dictionary definitions of “of,” Impac argues that the M ortgage-Backed Securities are also
securities “of Impac,” both in the sense that that their “derivation, origin or source” was Impac and
in the sense that they were “possesg ed], connect[ed] or associate]ed]” with Impac. (Impac’'s
MPSJre. ML/Citi at 20.)

Impac citesto Maiden Lane's Letter, which describes the disputed certificatesas“IMPAC
securities offerings’ and as “the notes each of you delivered.” (ML Letter at 1113, 1115.)

Similarly, Citigroup’s Complaint arises out of “a mortgage-backed securities trust created by

11
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[Impac]” and generally alleges that Impac “ created trusts for the purposes of pooling and holding
mortgage loans, collecting payments on those mortgages, and making distributions from those
payments to investors.” (Citigroup Compl. at 1122, 1123.) Finaly, FHLBB’s Complaint alleges
that Impac “issued, marketed, and/or sold the Certificates’” and describes Impac Funding Corp. and
Impac Mortgage Holdings, Inc. as the “ Sponsor[s] and Controlling Person Defendant[s].”
(FHLBB Compl. at 660, 1810, 370 1 83-84.)

Thefact that it would be “semantically permissible” to interpret the Policies language as
extending coverage to securities Impac bought, sold, or was involved in the creation of is not
sufficient to “create coverage where none would otherwise exist.” State Farm Gen. Ins. Co., 181
Cal.App.4th at 444; Bank of the West, 2 Cal. 4th at 1265. Rather, the court must interpret the
disputed language “in context, with regard to its intended function in the policy.” Sate Farm, 181
Cal.App.4th at 444. Here, Impac has provided no admissible evidence that such an interpretation
gives effect to the “mutual intention of the parties.” Bank of the West, 2 Cal. 4th at 1264.

In fact, the language and context of the Policies advocate against Impac’ s proposed
interpretation. First, its proposed interpretation would require the phrase “ securities of” to carry
multiple meanings within one policy definition. The Policies definition of “ Securities Claim”
contains three subsections, one of which permits claims against an insured “brought by a security
holder of an Organization with respect to such security holder’sinterest in securities of such
Organization.” (A10307 at 66, A9823 at 130.) In the context of that subsection, the phrase
“securities of” makes sense only in referenceto the securities of Impac itself. It would be
irrational to argue that that same phrase, as it appears in the other two subsections of the definition
of “Securities Claim,” could refer to all securities Impac issued, marketed, or sold.

Second, the Policies are D& O policies. D& O policiestraditionally “cover[] the officers
and directors of corporations but not the corporation itself.” 3-16 New Appleman on Insurance
Law Library Edition § 16.02. By contrast, E& O policies cover entities more broadly for claims
arising out of their provision of professional services. 1d. By ascribing multiple meaningsto the
phrase “securities of,” Impac’ s construction would result in the provision of vastly broader

coverage when the insured happens to engage in the business of securitizing mortgages and would

12
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cause atraditional D& O policy for those particular companies to become a de facto E& O policy,
i.e.,, aprofessional liability policy for entities.

Significantly, Impac does not address why, given the language or context, the Policies can
reasonably be interpreted as extending entity coverage for all claims arising out of its mortgage-
backed securities business. Instead, it argues that given the fact that Impac Secured Assets Corp.
(“ISA”) is considered the “issuer” of the Mortgage-Backed Securities under the Securities Acts of
1933 and 1934, “[alny reading of ‘securities of an Organization’ consistent with the reasonable

expectations of an insured must include the ‘ securities of’ the Organization which isthe ‘issuer of’

© 00 N oo o A WN R

the securities’ under those Acts. (Impac’'s MPSJre. ML/Citi at 20-21.)

=
o

Contrary to what Impac asserts, it is far from obvious that the language of the regulations

[
=

supportsits interpretation of the Policies. The Prospectus Statement for IMSA 2007-3 identifies

=
N

ISA asthe “depositor” of the securities. The regulations defining “issuer” for the purposes of the

[ERY
w

Securities Acts of 1933 and 1934 state that “[t]he depositor for the asset-backed securities acting

[EEN
N

solely in its capacity as depositor to the issuing entity isthe ‘issuer’ for purposes of the asset-

=
(@) ]

backed securities of that issuing entity.” 17 C.F.R. 8 230.191(a); 17 C.F.R. § 240.3b-19(q)

=
(@)]

(emphasis added). In addition, the SEC has clarified that “the person acting as the depositor in its

=
\l

capacity as depositor to the issuing entity is adifferent ‘issuer’ from that person in respect of its

own securities.” 70 FR 1506, 1526 n.155.

i
©

Furthermore, the interpretation of insurance policiesis a question of state law, and courts

N
o

are not bound by distinctions and definitions in federal statutes or regulations if they “do not

N
=

reflect the intent of the partiesto the . . . policies at the time of their formation.” AlU Ins. Co. v.

N
N

Super. Court, 51 Cal.3d 807, 831 (Cal. 1990). The language of the regulations—which does not

N
w

even clearly support Impac’ s interpretation of the phrase “ securities of an Organization”—does

N
N

not require the conclusion that Impac understood and intended that phrase to include its Mortgage-

Backed Securities.

N
()]

Therefore, the Court concludes that the Policies are not ambiguous, and plainly do not

NN
~N O

cover clams arising out of the Impac’ s mortgage securitization business.

B. Errors& Omissions Exclusion

N
(00]

13
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Alternatively, Houston argues that coverage for the underlying claimsis precluded by the
Policies’ Errors and Omissions Exclusion (“E& O Exclusion™), which excludes clams “made
against an Insured arising out of, based upon or attributable to any Insured’ s or Organization’s
performance of (or failure to perform) any professional services, or any act, error or omission
relating thereto.” (A10307 at 33, A9823 at 117.) Asto the Maiden Lane and Citgroup actions,
Impac contends that the claims “arise from alleged misrepresentations and omissions in the SEC
Filings associated with the Impac Securities but do not allege that [Impac’s] conduct constituted

the performance of professional services.” (Impac’'s MPSJre. ML/Citi at 23.) Similarly, Impac

© 00 N oo o A WN R

contends that the FHLBB Complaint “alleges liability arising from misrepresentations and

=
o

omissions in the Offering Documents associated with the Certificates but does not allege that

=
=

[Impac] provided ‘ professional services.”” (Impac’s MPSJre. FHLBB at 23.)

=
N

However, asto Lloyds, the other Defendant in this same action, Impac asserts the exact

[ERY
w

opposite—that the underlying claims do in fact arise out of its provision of professional services.

[EEN
N

Impac argues that the underlying claims are covered by E& O policiesissued by Lloyds (“Lloyds

=
(@) ]

Policies’), which cover claims arising out of “any actual or alleged negligent act, negligent error

=
(@)]

or negligent omission committed by the Insured solely in the performance of or failure to perform

=
\l

professional servicesfor othersin the Insured’' s profession [of mortgage banker/mortgage

=
(0]

broker].” (Morrison Decl. in Supp. of MPSJre. ML/Citi Ex. 5 at 229; Ex. 3 at 165, (Docs. 38-5,

=
O

38-3.)

N
o

In the context of arguing for coverage under the LIoyds Policies, Impac argues that “[t]he

N
=

plain meaning of ‘professional services of a‘Mortgage Banker’ and ‘ Mortgage Broker’ includes

N
N

[its] conduct giving riseto” al three underlying claims, (Impac’s MPSJre. ML/Citi at 14,

N
w

Impac’s MPSJre FHLBB at 13), and stating that “[e]ach of the Underlying Lawsuits allege that

N
N

[it] committed errors and/or omissionsin the course of providing the services of mortgage bankers

N
()]

and brokers in securitizing mortgages’ (Resp. to Lloyds Separate Statement of Uncontroverted

N
(@)

Facts, Resp. No. 12, 21; Doc. 107; see also Resp. to Lloyds' Separate Statement of

N
~

Uncontroverted Facts, Resp. No. 10, 38, 40).

N
(00]

14
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Impac’ s argument as to LIoyds is supported by case law, as well as by the undisputed facts
in this case. Applying Californialaw, the Ninth Circuit has defined “professiona services’
broadly, holding that “to be considered a ‘ professional service’ for insurance purposes, aliability
‘must arise out of the specia risksinherent in the practice of the profession.”” PMI Mortg. Ins. Co.
v. Am. Intern. Spec. LinesIns. Co., 394 F.3d 761, 766 (9th Cir. 2005). Bank of America, N.A. v.
W.H. Opie, 663 F.3d 997 (9th Cir. 1981), involved a mortgage banking corporation sued for
violating aloan agreement as to the proper allocation of fundsit had borrowed from abank.* The
Ninth Circuit rejected the insurer’ s argument that that suit did not arise out of a* professional
service” because there was no “professional-service relationship” between the mortgage banker
and the lending bank. 1d. Rather, the court held that coverage was “dependent upon the nature of
theinsured' s conduct, not the status of the party harmed” and that “ courts must ook *to the act
itself’ to determine whether the insured’ s liability was predicated upon the faulty rendition of
professional services.” Id.

The undisputed facts indicate that securitization was a central element in Impac’s business,
and that that suits arising out of mortgage securitizations arise out of “special risks inherent in” the
practice of Impac’s profession of mortgage banker. PMI, 394 F.3d at 766. As part of its argument
in favor of professional services coverage under the Lloyds Policies, Impac cites to a policy paper
released by the Mortgage Bankers Association, in which it states that “[m]ortgage bankers.. . .
realize gains (or losses) on the sale of mortgages when loans are pooled and sold to investorsin
the secondary mortgage market.” (Gorman Decl. in Supp. of MPSJ re. ML/Citi (*First Gorman
Decl.”) Ex. B a 21, Doc. 36-2.) It aso citesto a Mortgage Banking Handbook released by the
Comptroller of Currency, which states that [ m]ortgage banking generally involves loan
originations, purchases, and sales through the secondary mortgage market.” (Gorman Decl. in

Supp. of Opp’'nto Lloyds MSJ*Second Gorman Decl.” Ex. K at 66, Doc. 116-2) Impac’s 2007

* Although Opie applies Washington law, the Ninth Circuit cited it with approval in PMI,
describing the case as containing”[t]he most authoritative construction of the term ‘ professional
services' as used in the malpractice insurance setting.” PMI Mortg. Ins. Co., 394 F.3d at 766.

15
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10-K aso reflects the intimate connection between the company’ s mortgage origination business
and its mortgage securitizations. Because Impac could not sell its non-conforming mortgages to
Fannie Mae and Freddie Mac, it was reliant on the funds it obtained through securitizing
mortgages to fund those mortgages. (Impac 2007 10-K at 3, 13.) Mortgage securitization was
thus fundamental to Impac’s ability to underwrite mortgages, and to its provision of professiona
services.

Impac provides no coherent explanation for why the underlying claims arise out of

“professional services” in the context of LIoyds Policies but not in the context of Houston’s E& O

© 00 N oo o A WN R

Exclusion. In fact, the language of the LIoyds Policiesis significantly narrower than the language

of the E& O Exclusion, asit limits coverage to acts or omissions committed “solely” in Impac’s

A =
)

provision of professional “mortgage banker/mortgage broker” services “for others.”

The Court therefore concludes that the underlying claims, which all arise out of Impac’'s

o
w N

mortgage securitization business, arise out of Impac’s “performance of (or failure to perform) . . .

[EY
D

professional services.” Assuch, they are excluded from coverage by the E& O Exclusion.

V. CONCLUSION

il v
o o

For the foregoing reasons, Plaintiffs' motions are DENIED as to Defendant Houston and

Houston’s motion is GRANTED.

[ )7
DATED: February 26, 2013 "\’ ve é/ | /

UNITED S:I'ATES DISTRICT JUDGE

o I
© 0

N
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre Chapter 11
WASHINGTON MUTUAL, INC., et al.,! Case No. 08-12229 (MFW)
Debtors. (Jointly Administered)
: Re: D.I. 9582
> ¢

ORDER DENYING MBS PLAINTIFFS’ MOTION TO
CLASSIFY ASSERTED CLASS CLAIM AS A CLASS 12 CLAIM,
FINDING PROOFS OF CLAIM NOS. 4064 AND 4069 PREMATURELY FILED BY
THE MBS PLAINTIFFS, AND GRANTING WMI LIQUIDATING TRUST
AUTHORITY TO RELEASE THE RESERVE IN CONNECTION THEREWITH

Upon the MBS Plaintiff’s Motion to Classify Class Claim as a Class 12 Claim,
dated February 7, 2012 [D.1. 9582] (the “Motion™), filed by Policeman’s Annuity and Benefit

Fund of the City of Chicago (“Chicago PABF”), Boilermakers National Annuity Trust

(“Boilermakers”) and Doral Bank Puerto Rico (collectively, with Chicago PABF and
Boilermakers, the “MBS Plaintiffs”); and the Court having jurisdiction to consider the Motion
and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334; and consideration of the
Motion and the relief requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b);
and venue being proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and
proper notice of the Motion having been provided to all parties entitled to receive notice thereof,
and no other or further notice being required; and an objection (the “Obijection”) to the Motion
and the relief requested therein having been interposed by WMI Liquidating Trust (the

“WMILT™), as successor in interest to Washington Mutual, Inc. (*“WMI”) and WMI Investment

! The Debtors in these chapter 11 cases along with the last four digits of cach Debtor’s federal tax identification
number are: (i) Washington Mutual, Inc. (3725); and (ii) WMI Investment Corp. (5395). The principal offices of
WMILT, as defined herein, are located at 1201 Third Avenue, Suite 3000, Seattle, Washington 98101.

RLF1 6026944v. 1




Corp. (collectively, the “Debtors”); and a joinder (the “Joinder”) to the Objection having been

filed by the Statutory Committee of Unsecured Creditors appointed in the Debtors’ chapter 11
cases (the “Creditors’ Committee™); and a reply (the “Reply”) to the Objection and the Joinder
having been filed by the MBS Plaintiffs; and, on May 7, 2012, the Court having held a hearing
(the “Hearing”) with respect to the Motion, the Objection, the Joinder and the Reply and
considered the legal arguments presented, including, without limitation, presentations relating to
the Stipulation Resolving Debtors’ Amended Thirty-Second Omnibus Objection (Substantive)
With Respect to Claim Nos. 3812 and 2689 (the “Stipulation™) and the Order Resolving Debtors’
Amended Thirty-Second Omnibus Objection (Substantive) with Respect to Claim Nos. 3812 and
2689 [D.I. # 6068]; and, after due deliberati;)n and sufficient cause appearing therefor; and
consistent with the Court’s ruling set forth on the record of the Hearing, it is hereby

ORDERED that the Motion and the relief requested therein are denied as set forth
below and for the reasons set forth on the record of the Hearing; and it is further

ORDERED that the prooff of claim filed by the MBS Plaintiffs, proofjc/)f claim

administratively numbered 4964-an§ 4069, (eel-leeﬁﬂvelg the “Refiled and Amended MBS
" Ao D O

Claim”), (a))\&r&prematurely filed in contravention of the terms and provisions of the Stipulation

and (b) Kurtzman Carson Consultants, LLC, the court-appointed claims and noticing agent, is

authorized and directed to update the official claims register in these chapter 11 cases to reflect

the provisions of this Order and remove the Refiled and Amended MBS Claim, without

prejudice to the rights of the MBS Plaintiffs to re-file a proof of claim in the event that a%

-ig the Seventh Amended Joint Plan of Affiliated Debtors Pursuant to Chapter 11 of the United

RLF1 6026944V 1
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States Bankruptcy Code, dated December 12, 2011, as amended (the “Plan™), m_GlasseHemeH&
,Wmmmwmemﬁﬁgl; and it is further
ORDERED that, in the event that the MBS Plaintiffs eleét to re-file a proof of
claim in accordance with the terms and provisions of the Stipulation, such proof of claim may be
filed either as a Class 12 General Unsecured Claim or a Class 18 Subordinated Claim, subject to
the rights and defenses of WMILT and all other parties in interest as to allowability and
classification of such proof of claim, it being determined by the Court that the Stipulation does
not require any such re-filed proof of claim to be classified in Class 18 under the Plan; and it is
further
ORDERED that the Court’s Order Regarding Tranquility Claim [D.L. 9225] and
the accompanying Memorandum Opinion Regarding Tranquility Claim [D.I. 9224] is not
dispositive with respect to the classification of the Refiled and Amended MBS Claim or-any,
ﬁm;e—p;eef-ef—e]am—ﬁhd-by—ﬂw-MBS—Hmmgs for the reasons set forth?gthe Record of the
Hearing and the Court need not rule on the classification of any such claim at this time; and it is
further
ORDERED that, in accordance with the terms of the Confirmation Order, as
defined in the Plan, and based upon the m& the Refiled and Amended MBS
Claim as set forth above and its removal from the claims register, WMILT is hereby authorized
to release and eliminate the reserve previously established for the Amended MBS Claim and
distribute such funds and other assets reserved in a manner consistent with the terms of the

Confirmation Order and the terms of the Plan; provided, however, that, for purposes of such

distribution and, in accordance with the Plan and the Liquidating Trust Agreement, as defined in

the Plan, (a) the distribution date of such funds and other assets shall be the fourteenth (14th)

RLF1 6026944V, 1
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calendar day following entry of his Order (the “Distribution Date™) and (b) the distribution

thereof shall be deemed timely made if such distribution shall be made within ten (10) days
following the Distribution Date; and it is further

ORDERED that the MBS Plaintiffs’ Motion for Order Certifying Class for
Purposes of the Class Claim Pursuant to Fed. R. Civ. P. 23 and Fed. R. Bankr. P. 7023 and
9014(c), dated January 20, 2012 [D.I?:g]z,and the accompanying memorandum in support [D.I.
9463] is hereby deemed withdrawn without prejudice to re-filing in the event the MBS Plaintiffs
file a new proof of claim consistent with the terms of the Stipulation and the requirements of this
Order; and it is further

ORDERED that this Court shall retain jurisdiction to hear and determine all

matters arising from or related to the implementation, interpretation, or enforcement of this

Order.

Dated: May \b, 2012

Wilmington, Delaware mm
N)x_)\)—\

THE HONORABLE MARY F. WALRATH
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Case No. 08-12229 (MFW)
In the Matter of:

WASHINGTON MUTUAL, INC., et al

Debtors.
Case No.: 10-53420 (MFW)

WASHINGTON MUTUAL, INC. and
WMI INVESTMENT CORP.,
Plaintiff,

v.

PETER J. AND CANDANCE R. ZAK

LIVING TRUST OF 2001 U/D/O

AUGUST 31, 2001, ET AL.,
Defendant

Adv. Proc. No.: 12-50422 (MFW)
WASHINGTON MUTUAL, INC.
Plaintiff,

v.

XL SPECIALTY INSURANCE COMPANY

Defendants

Page 1

M4

, et al.,

212-267-6868

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400
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BEFORE

United States Bankruptcy Court
824 North Market Street
Wilmington, Delaware

May 7, 2012

10:31 a.m.

HON MARY F. WALRATH

U.S. BANKRUPTCY JUDGE

ECR: BRANDON MCCARTHY

Page 2
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VERITEXT REPORTING COMPANY
www.veritext.com
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1 Debtors' Twenty-Third Omnibus (Substantive) Objection to

2 Claims;

3

4 Debtors' Objection to Proof of Claim Filed by AT&T Corp.;

5

6 Debtors' Sixtieth Omnibus (Substantive) Objection to Claims;
7

8 Debtors' Motion to Estimate Maximum Amount of Certain Claims
9 for Purposes of Establishing Reserves Under the Debtors'

10 Confirmed Chapter 11 Plan;

11

12 Motion for a Protective Order for Claimants Al Brooks, Todd
13 Baker, Deb Horvath, John McMurray, Tom Casey, and David

14 Schneider Pursuant to Rule 26(c) ;

15

16 Motion of the Official Committee of Unsecured Creditors to
17 Alter or Amend the Court's Opinion and Order Regarding

18 Subordination of the Claim of Tranquility Master Fund, Ltd.;
19
20
21
22
23
24
25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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Motion of Washington Mutual, Inc. for an Order, Pursuant to
Section 105(a) of the Bankruptcy Code and Rule 9019 of the
Federal Rules of Bankruptcy Procedure, Approving Stipulation
and Agreement By and Among Washington Mutual, Inc., JPMorgan
Chase Bank, National Association and U.S. Bank, National
Association, as Successor to Union Bank, N.A. Resolving

Adversary Proceeding and Related Proofs of Claim;

Motion for an Order, Pursuant to Section 105(a) of the
Bankruptcy Code and Bankruptcy Rule 9019, Approving the
Stipulation and Agreement Between Washington Mutual, Inc.
and MSG Media Reducing and Allowing Proof of Claim Number

1841;

Application of (I) Wilmer Cutler Pickering Hale and Dorr,
LLP, (II) Pachulski Stang Ziehl & Jones, LLP, and (III)
Boies, Schiller & Flexner, LLP for Compensation for Services
Rendered and Reimbursement of Expenses as Counsel to the Ad
Hoc Group of WMB Senior Noteholders for the Period from the

Petition Date Through the Effective Date;

Washington Mutual, Inc. and WMI Investment Corp. v. Peter J.
and Candace R. Zak Living Trust of 2001 u/d/o August 31,

2001, et al. (Adversary Proceeding No. 10-53420);

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com 516-608-2400
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1 Debtors' Seventy-First Omnibus (Substantive) Objection to

2 Late Filed Claims;

3

4 Debtors' Seventy-Second Omnibus (Substantive) Objection to
5 Claims;

6

7 Motion of Deutsche Bank Trust Company Americas in its

8 capacities as Indenture Trustee and Guarantee Trustee of Two
9 Series of WMB/CCB Subordinated Notes for Entry of an Order
10 Allowing and Authorizing and Directing Payment of Its Claims
11 for Fees and Expenses;

12
13 Motion of Law Debenture Trust Company of New York, in its
14 capacity as Indenture Trustee, for Entry of an Order
15 Partially Allowing and Liquidating Proof of Claim for Fees
16 and Expenses Incurred from January 1, 2012 through and
17 Including March 31, 2012;
18
19 Motion for an Order, Pursuant to Section 105(a) of the
20 Bankruptcy Code and Bankruptcy Rule 9019, Approving
21 Stipulation and Agreement Between WMI Liquidating Trust and
22 SPCP Group, LLC Reducing and Allowing Proof of Claim Number
23 4048;
24
25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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1 Fourth Motion of Wells Fargo Bank, N.A., in its capacity as
2 Successor Indenture Trustee and Successor Guarantee Trustee,
3 for Entry of an Order Further Partially Liquidating and
4 Allowing that Aspect of its Proof of Claim Relating to the
5 Trustee's Fees and Expenses;
6
7 Fourth Motion of Wilmington Trust Company, in its capacity
8 as Trust Preferred Trustee, for Entry of an Order Further
9 Partially, Liquidating and Allowing Proofs of Claim for Fees
10 and Expenses;
11
12 Fourth Motion of The Bank of New York Mellon Trust Company,
13 N.A. in its capacity as Indenture Trustee, for Entry of an
14 Order Further Partially Liquidating and Allowing Proof of
15 Claim for Fees and Expenses;
16
17 Fourth Motion of Wilmington Trust Company, in its capacities
18 as Indenture Trustee and Guarantee Trustee for Five Series
19 of WMB/CCB Subordinated Notes, for Entry of an Order
20 Liquidating and Allowing Proof of Claim for Fees and
21 Expenses;
22
23 MBS Plaintiffs' Motion to Classify Claim as a Claim 12
24 Claim;
25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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1 Debtors' Seventieth Omnibus (Substantive) Objection to

2 Claims;

3

4 Debtors' Seventy-Third Omnibus (Substantive) Objection to

5 Late-Filed Claims;

6

7 Debtors' Seventy-Fourth Omnibus (Substantive) Objection to
8 Claims;

9

10 Motion of Examiner for Entry of Order (1) Discharging

11 Examiner; (2) Approving Disposition of Documents; and (3)
12 Granting Related Relief;

13

14 Motion of Gregory G. Camas to Extend Time to File Proof of
15 Claim, Deeming Proof of Claim Timely Filed, and Classifying
16 Claim as Class 12 Claim Under Seventh Amended Joint Plan of
17 Affiliated Debtors Pursuant to Chapter 11 of the United

18 States Bankruptcy Code;

19
20 MBS Plaintiffs' Motion for Order Certifying Class for
21 Purposes of the Class Claim Pursuant to Fed. R. Civ. P. 23
22 and Fed. R. Bankr. P. 7023 and 9014 (c);
23
24 Washington Mutual, Inc. v. XL Specialty Insurance Co., et
25 al.;

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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1 Tenth Interim Fee Applications.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25 Transcribed by: Sherri L. Breach, CERT*D-397

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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Page 9

A PPEARANTCE S

RICHARDS, LAYTON & FINGER, P.A.

BY:

WEIL,

BY:

Attorneys for WMI Liquidating Trust
One Rodney Square
920 North King Street

Wilmington, Delaware 19801

MICHAEL MERCHANT, ESQ.

TRAVIS MCROBERTS, ESQ.

GOTSHAL & MANGES, LLP
Attorneys for WMI Liquidating Trust
767 Fifth Avenue

New York, New York 10153

BRIAN ROSEN, ESQ.
ADAM STROCHAK, ESQ.

JARRAD WRIGHT, ESQ.

DRINKER BIDDLE

BY:

Attorneys for Houston Casualty Company
1100 North Market Street, Suite 1000

Wilmington, Delaware 19801

HOWARD A. COHEN, ESQ.

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com 516-608-2400
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1 A PPEARANCES

2 PEPPER HAMILTON, LLP

3 Attorneys for Creditors' Committee
4 Hercules Plaza

5 Suite 5100

6 1313 North Market Street

7 Wilmington, Delaware 19801

8

9 BY: DAVID M. FOURNIER, ESQ.

10

11 AKIN GUMP STRAUSS HAUER & FELD, LLP

12 Attorneys for Official Committee of Unsecured Creditors
13 One Bryant Park

14 New York, New York 10036

15

16 BY: ROBERT JOHNSON, ESQ.

17

18 ROSENTHAL, MONHAIT & GODDESS

19 Attorneys for NY Mellon
20 919 North Market Street
21 Suite 1401
22 Wilmington, Delaware 19801
23
24 BY: NORMAN MONHAIT, ESQ.
25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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ASHBY & GEDDES
Attorneys for Equity Committee
500 Delaware Avenue
Wilmington, Delaware 19899
BY: GREG TAYLOR, ESQ.
LOEB & LOEB, LLP
Attorneys for Wells Fargo
345 Park Avenue
New York, New York 10154
BY: VADIM J. RUBINSTEIN, ESQ.
FOX ROTHSCHILD
Attorneys for Wells Fargo
Citizens Bank Center
919 North Market Street
Suite 1300
Wilmington, Delaware 19899
BY: SETH A. NIEDERMAN, ESQ.
VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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2 CROSS & SIMON, LLC
3 Attorneys for MBS Plaintiffs
4 913 North Market Street, 11th Floor
5 Wilmington, Delaware 19899
6
7 BY: CRAIG J. SPRINGER, ESQ.
8

9 LOWENSTEIN SANDLER

10 Attorneys for MBS Plaintiffs
11 65 Livingston Avenue

12 Roseland, New Jersey 07068
13

14 BY: JACK SHERWOOD, ESQ.

15 MICHAEL ETKIN, ESQ.

16

17 SCOTT & SCOTT

18 Attorneys for MBS Plaintiffs
19 500 5th Avenue, Floor 40

20 New York, New York 10110

21

22 BY : BETH KASWAN, ESQ.

23

24

25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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A PPEARANCES

COHEN MILSTEIN
Attorneys for MBS Plaintiffs
88 Pine Street, 1l4th Floor

New York, New York 10005

BY: CHRISTOPHER LOMETTI, ESQ.

MORRIS JAMES, LLP
Attorneys for Law Debenture as Indenture Trustee
500 Delaware Avenue
Suite 1500

Wilmington, Delaware 19801

BY: STEPHEN MILLER, ESQ.
PATRICIA WINSTON, ESQ.

EDWARD MCNALLY, ESQ.

MACAULEY, LLC
Attorneys for XL Specialty & Columbia Casualty
300 Delaware Avenue
Suite 760

Wilmington, Delaware 19801

BY: THOMAS MACAULEY, ESQ.

VERITEXT REPORTING COMPANY
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A PPEARANTCES

WILEY REIN, LLP
Attorneys for XL Specialty & Columbia Casualty
1776 K Street NW

Washington, D.C. 20006

BY: CHARLES LEMLEY, ESQ.

ELLIOTT GREENLEAF
Attorneys for Debtors' Special Counsel
1105 Market Street
Suite 1700

Wilmington, Delaware 19801

BY: SHELLEY KINSELLA, ESQ.

MORRIS NICHOLS
Attorneys for Deutsche Bank as Indenture Trustee
1201 North Market Street, 18th Floor

Wilmington, Delaware 19899

BY: CURTIS MILLER, ESQ.

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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2 OFFICE OF THE U.S. TRUSTEE

3 Attorneys for the U.S. Trustee
4 844 King Street

5 Suite 2207, Lockbox 35

6 Wilmington, Delaware 19899

7

8 BY: JANE LEAMY, ESQ.

9

10 KLEE, TUCHIN, BOGDANOFF & STERN, LLP

11 Attorneys for WMI Liquidating Trust
12 1999 Avenue of the Stars

13 Thirty-Ninth Floor

14 Los Angeles, California 90067

15

16 BY: MATTHEW C. HEYN, ESQ.
17

18 MCKENNA LONG & ALDRIDGE, LLP

19 Attorneys for the Examiner
20 303 Peachtree Street, NE
21 Suite 5300

22 Atlanta, Georgia 300308

23

24 BY: HENRY SEWELL, ESQ.

25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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A P PEARANTCE S

COLE, SCHOTZ, MEISEL, FORMAN & LEONARD, P.A.
Attorneys for the Examiner
500 Delaware Avenue, Suite 1410

Wilmington, Delaware 1801

BY: KATE STICKLES, ESQ.

COUSINS CHIPMAN & BROWN
Attorneys for WMI Liquidating Trust
1007 North Orange Street, Suite 1110

Wilmington, Delaware 19801

BY: MARK OLIVERE, ESQ.

APPEARING TELEPHONICALLY:

ALRENE R. ALVES
GREG ARMSTRONG
JAMES A. BERG
LEE R. BOGDANOFF
ROBERT J. BOLLER
MARK BROUDE

DAN BULLOCK

MATTHEW CANTOR

VERITEXT REPORTING COMPANY
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APPEARING TELEPHONICALLY:

STEVEN CAPLOW
CHRIS CARLY
ELEANOR CHAN
DEBORAH COLLINS
LEO T. CROWLEY
WALTER H. CURCHACK
JEROME DEALMEIDA
MARIA DOUVAS
KENNETH ECKSTEIN
LEAH M. EISENBERG
MARGOT P. ERLICH
OMMID C. FARASHAHI
BRIAN GLUECKSTEIN
DAN GROPPER

BRIAN GUINEY

JULIO C. GURDIAN
FRED S. HODARA
KELLEY HUFF

THOMAS D. JOHNSTON
JOHN KAPLAN

ARNIE KASTENBAUM
MARC KIRSCHNER

MAYUR LAKHANI

VERITEXT REPORTING COMPANY
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JAMES C.

MATTHEW D.

JOE MCINNIS

BRIAN M.

ROBERT A.

STEVEN SIMMS

CHAD SMITH

DOUGLAS K.

KEVIN J.

JIM TRUONG

MARISSA B.

AMY WOLPER
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APPEARING TELEPHONICALLY:

LEDA

LEE

MICHAEL LINN

MICHAEL LLOYD

BRETT LOHOEFENER

KENNETH MAIMAN

ADITI PARANJPYE

JEFFREY ROTHLEDER

ROTHSCHILD

SACKS

DAVID SIMONDS

MARYBETH SLEVIN

MARY LOU SOLLER

SOUTHARD

STARKE

AARON WERNICK

WILEY

MISHA ZAITZEFF
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PROCEEDTINGS

THE CLERK: All rise.

THE COURT: Good morning.

MR. ROSEN: Good morning, Your Honor. Brian
Rosen, Weil, Gotshal and Manges. With me is my partner,
Adam Strochak and Michael Merchant from Richards, Layton and
Finger. We're here on behalf of WMI Liquidating Trust, and
I'm guess we'll assume the capacity later on for our own
respective law firms, Your Honor.

With respect to the agenda, I think we pick up on
Page 14, Item Number 11, Your Honor.

THE COURT: All right. Just -- just for the
record I have had an opportunity to look at the Items 11-19
which were filed under certification of no objection.

MR. ROSEN: Yes.

THE COURT: And I had no problem with any of them
and have entered the orders.

MR. ROSEN: Okay. Thank you, Your Honor. I
think that will allow certain people in the courtroom to --
to leave, which would take us then up to, Your Honor, Item
Number 20, which Your Honor -- actually, Your Honor, if we
could skip to Item 21 just very briefly. There are two
other claims on there, if we could get rid of the claims
objections first.

THE COURT: That would be fine.
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MR. ROSEN: Okay. Items 21 and 22, Your Honor,
Item Number 21 is the seventieth omnibus objection. 1In this
objection we sought to disallow sixty-three claims which had

been subordinated to the level of preferred or common stock

THE COURT: Could the operator mute the lines?
Thank you.

MR. ROSEN: So pursuant to the confirmed and
consummated plan, Your Honor, Classes 19 or 22, and these
claims have been subordinated pursuant to orders granted --
granting the thirty-eighth through the forty-second omnibus
objections as well as a few others such as the sixty-second
omnibus objection.

And, Your Honor, as noted in the objection that we
did file here, pursuant to the plan holders of equity
interests are now to receive a distribution on account of
such equity interests, but the claimants holding the claims
on each to this seventieth omnibus have not provided any
justification why they should recover any amounts in
addition to their equity interests or with respect to the
purchases of the equity in the case.

And even the few that have asserted anything
beyond the mere value of those losses, Your Honor, from
holdings have not provided any support for those assertions.

So the debtors' respectfully request that the Court disallow
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1 each of the claims on that Exhibit A, not because we wanted
2 to get rid of their equity interests, Your Honor, but

3 because we were seeking to avoid a duplicate recovery on

4 behalf of those people that have previously filed these

5 claims.

6 There were six responses, Your Honor, that the

7 debtors' received on or before the deadline, and after that
8 the debtors' submitted under certification of counsel an

9 order which the claim -- excuse me -- the form of which

10 would have removed all of those non-responding ones. And,
11 Your Honor, the Court entered that proposed order on April
12 2nd. So that left us, then, with these six remaining
13 claims.
14 And if I could just briefly go through those, Your
15 Honor, for the record.
16 The first, and I apologize if I mispronounce the
17 name, Mr. Timothy Nguyen and his is Claim Number 3921 for
18 $100,000, and he said in his papers, "I invested on
19 Washington Mutual for $100,000. All my retire savings have
20 lost when WM was transferred to Chase. Could you help me to
21 consider my situation? All my supporting documents were
22 lost when I moved from California to Florida." There is
23 nothing else attached to the pleading, Your Honor.
24 Additionally, 3922 of the following claim was
25 filed by Nancy Nguyen. Again, almost the same exact
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1 wording. "I invested on Washington Mutual for 22,000 all my
2 retire savings have lost when WM was transferred to Chase.

3 Could you help me to consider my situation? Thank you."

4 She attaches nothing either, Your Honor.

5 Celia Lucente, Claim 3608, for $545,000 and change
6 says, "I have had taxes withheld on compensation for w-pay"
7 -- I'm assuming work -- "I have performed, but in PD, paid

8 income I was paid in the form of stock. Supporting

9 documentation of brokerage statements for the shares issued
10 and corresponding W2s showing withholdings filed with the

11 proof of claim." There was nothing else filed, Your Honor.
12 Helen Burleson Kelso, Claim 3236, for 9,750, she
13 said in her response, "I oppose the disallowance of my claim
14 that is subject to the objection. My claim was properly

15 filed previously with the claims agent and all supporting

16 documentation was included therewith. My claim was in

17 order. See attached." There's nothing else to the

18 response, Your Honor. The claim itself has only an account
19 statement showing the November 20th, 2007 market value of
20 her stock to be $9,750.
21 Ms. Adele Plotkin --
22 THE COURT: Well, didn’t she also attach her stock
23 certificate?
24 MR. ROSEN: I -—- I believe she did. Yes, Your
25 Honor.
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1 THE COURT: Okay.

2 MR. ROSEN: Ms. Plotkin said in Claim 1431 and in
3 her response, "I am an eighty-nine-year-old senior citizen
4 and did attend a hearing on objection in 201."

5 THE COURT: Oh, I'm sorry. It's Ms. Plotkin who
6 attached --

7 MR. ROSEN: I -- I think that's right, Your Honor.
8 THE COURT: Okay.

9 MR. ROSEN: She attaches a certificate of 553

10 shares. "But I'm not physically able to attend the hearing
11 on 4/3/12. I do not understand why the debtors' do not

12 consider any settlement to my proof of claim."

13 Mr. Armstrong, Claim Number 263 -- excuse me --
14 2368 filed in the amount of 41,000 and change. This claim
15 asserted that -- the claim arose out of personal injury and
16 that was sufficient for his claim of damages. He said he is
17 no longer a shareholder. His claim relates only to the

18 personal losses "I suffered up to date of filing of this

19 case and the value of my property which was taken by our
20 government, and makes no mention of any equity interests I
21 may have acquired or disposed of since that time."
22 Interestingly, Your Honor, when you look at his
23 day trading, which he did attach, he bought a lot of things
24 several days after the seizure, so -- to help pump up his
25 claim. And we also noted that when you do -- he was a day
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trader. There's a lot of buying and selling of his claim.
We noted that his losses were only in the amount of around
$9,000 from what he did buy and sell.

We did actually speak to him and try and get him
to be part of the MBL settlement, but we noted that his --
his purchases actually were after the commencement -- or
excuse me -- after the closing of the class period. He
argues Fifth Amendment; that the FDIC should pay him for
taking of the bank. He says the bank -- the FDIC told him,
no. He should look here. Your Honor, he argues -- he tries
to reargue the subordination issue. We have been unable to
come up with any reason as to why this should be paid, Your
Honor.

I do have, in the courtroom, Your Honor, Mr.
Maciel. Mr. Maciel and others have testified before as to
the effects of WMI versus WMB, the claims process, et
cetera, and I could tender or proffer Mr. Maciel at this
time if the Court thinks it would be helpful.

THE COURT: All right. You may.

MR. ROSEN: And, Your Honor, with you already
having granted several of these, I will just try and skip
over and go to the ones that are relevant.

THE COURT: Thank you.

MR. ROSEN: Because it would be applicable, I

think, to the seven -- perhaps the seventy-three as well.
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1 Your Honor, Mr. Maciel is a senior director with

2 Alvarez and Marsal. He was formally the chief financial

3 officer of Washington Mutual, Inc. and WMI Investment Corp,
4 and he's currently the chief financial officer for the WMI

5 Liquidating Trust. He's present in the courtroom today and
6 I make this proffer on his behalf, Your Honor.

7 He would testify that as the CFO of the debtors he
8 was one of the persons responsible for overseeing the claims
9 reconciliation and objection process in these Chapter 11

10 cases. He would testify that in preparation for filing the
11 omnibus claims objections, each of the claims at issue was
12 carefully reviewed and analyzed in good faith using due

13 diligence by the appropriate personnel working under his

14 direction and/or supervision.

15 He would further testify that he has reviewed the
16 omnibus claims objections and the exhibits and is familiar
17 with the information contained therein.

18 With respect to the seventieth omnibus one, those
19 were the six responses we were just referring to, Your
20 Honor, Mr. Maciel would testify that each of the sixty-three
21 claims have been previously objected to and been disposed
22 of.
23 He would testify that pursuant to the seventh
24 amended plan, holders of equity interest have received
25 distributions on account of such equity interests, but the
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1 claimants holding the claims in the seventieth have not

2 provided any justification why they should recover amounts

3 in addition to their equity interests or with respect to

4 their purchases of WMI equity.

5 And even the few claimants that have asserted

6 anything beyond the mere value of their losses from the

7 holdings of equity have not provided any support for such

8 assertions, including in their responses to the objection.

9 He would testify that by -- excuse me -- that by
10 this objection the debtors are not seeking to disallow any
11 equity interest held by such claimants, but rather such
12 claimants should not recover additional amounts with respect
13 to the purchases of the equity.

14 That would be his testimony solely with respect to
15 the seventieth, Your Honor.

16 Your Honor, if you would like I could then proceed
17 with what he would say with respect to the seventy-third or
18 we could deal with that later.

19 THE COURT: Well, with respect to those who sold
20 their shares, and I -- I guess it's Mr. Armstrong is the

21 only one --

22 MR. ROSEN: Right.

23 THE COURT: -- who sold his shares, he is not

24 getting a distribution as a shareholder.

25 MR. ROSEN: No, Your Honor.
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THE COURT: Why is he not entitled to a
distribution -- a distribution as a subordinated creditor
for his losses?

MR. ROSEN: Your Honor, we haven't seen any
evidence as to why he should be entitled to it. We've asked
him to come forward and show us what that evidence would be.
Obviously, he has made allegations in his pleadings with
respect to directors and officers, but we haven't seen
anything beyond that, Your Honor. He is just claiming gross
mismanagement on the part of those directors and officers in
allowing the bank to be seized by the government. And then
he -- as I said, he turned around and said, my Fifth
Amendment rights; the government took it; the government
should pay me for the taking of my stock, which at this
point only the $9,000.

So, Your Honor, we haven't seen anything from Mr.
Armstrong that would warrant anything beyond this. If Mr.
Armstrong would step forward and provide us with some sort
of evidence as to what we perceive to be the nine-thousand-
dollar differential between the day trading bought and
selling, we would, obviously, take a serious look at it.

THE COURT: All right. Well, I believe Mr.
Armstrong is on the line.

Mr. Armstrong?

MR. ARMSTRONG: Yes. Can you hear me?
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THE COURT: We can hear you.

MR. ARMSTRONG: Okay. Good.

First, thank you for taking the time today. And I
guess I need to get clarification on something that counsel
said because they have not contacted me at all or discussed
my claim in any form or fashion. So --

THE COURT: Well, just tell me, what is the basis
for your claim for damages?

MR. ARMSTRONG: It's in two parts. 1It's -- the
first is actual, out-of-pocket losses from Washington
Mutual, which is the $8,305.19.

And I'm -- I'm filing an open claim and not just
an equity interest because I believe that the management of
the company breached a legal duty and grossly mismanaged my
assets, you know, to cause me those losses. I believe they
have a legal responsibility for that.

THE COURT: And did you provide a calculation of
your actual losses as part --

MR. ARMSTRONG: Yes --

THE COURT: And where --

MR. ARMSTRONG: -- I did.

THE COURT: -- is that-?

MR. ARMSTRONG: With my original claim.

MR. ROSEN: Your Honor --

THE COURT: Do you have the --
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1 MR. ROSEN: -- if I could approach, I'll help --
2 THE COURT: Yeah. Please hand up the original
3 claim.
4 All right. I'm looking at Exhibit A to your proof
5 of claim and that's the $9,000.
6 MR. ARMSTRONG: Yeah. That's the summary of it.
7 Correct. And then all the individual trade confirmations
8 follow in Exhibit B.
9 THE COURT: I have those.
10 MR. ARMSTRONG: So Exhibits A and B to the claim
11 are the, you know, detailed support for that eight-thousand-
12 three-hundred-dollar number.
13 THE COURT: All right. And your -- you have
14 another claim you assert you're entitled to?
15 MR. ARMSTRONG: Yeah. The second part of the
16 claim is the value of the 3,800 shares that I owned as of
17 the petition date.
18 THE COURT: And --
19 MR. ARMSTRONG: But, you know, my cost on those is
20 not included in the $8,300.
21 THE COURT: But you sold those --
22 MR. ARMSTRONG: The --
23 THE COURT: -- you sold those shares after the
24 bankruptcy.
25 MR. ARMSTRONG: After the bankruptcy, yes, ma'am.
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1 MR. ROSEN: Your Honor, it's our understanding,

2 and -- and Mr. Armstrong can correct me if I'm wrong, but he
3 -- he's asserting that he's entitled to an imputed loss of

4 $33,000 because he thinks that the fair value of the stocks
5 should have been $8.75 per share which was the value that

6 TPG paid in April of 2008. So he has grossed up the amount
7 of his claim.

8 MR. ARMSTRONG: Yes. I -- I used TPG's investment
9 amount.
10 MR. ROSEN: Even though he didn't buy it at that
11 level.
12 MR. ARMSTRONG: Correct. But I've since found out
13 that -- and as I stated in my original claim, I've -- I felt
14 that was probably a very conservative estimate of the wvalue
15 of the -- of the shares. And as it turns out, it was a very
16 conservative estimate and I provided additional information
17 in my response to the seventieth objection that shows the

18 FDIC itself --

19 THE COURT: Well --
20 MR. ARMSTRONG: -- valuing the shares at $15.50 a
21 piece after -- after the seizure.
22 THE COURT: All right. Well, as -- as a legal
23 matter, I'm going to disallow any claim for stock you sold
24 after the bankruptcy date. That was a voluntary decision
25 made by you and I don't think that entitles you to anything
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from this estate.

MR. ARMSTRONG: Okay. Even if the management of
the company caused the value of my asset to basically
disappear or vanish --

THE COURT: Well --

MR. ARMSTRONG: -- prior to the petition date or

THE COURT: Well --

MR. ARMSTRONG: I mean, that's really the basis of
my whole claim; that I owned -- that I had property of
significant value and because of the management of the
company, that value was wiped out.

THE COURT: Well, but -- but had you held your
claim, you would have a claim against the estate for your
stock, and you did not. I -- I don't think that anything
that occurred after the bankruptcy entitles you to a claim
for stock that you voluntarily sold.

MR. ARMSTRONG: Oh, I agree with that. But -- but
my claim is for the property that I held prior to the
bankruptcy.

THE COURT: Well, but I think that's incorporated
in your nine-thousand-dollar calculation.

MR. ARMSTRONG: Actually, no. The $9,000 or
$8,300, it was actual losses that I had incurred as the

value of the stock went down. That does not consider the
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1 value of the 3,800 shares that I still held as of the

2 petition date, if that makes any sense.

3 THE COURT: No. I understand.

4 MR. ARMSTRONG: Okay.

5 THE COURT: Well, but to the extent that the --

6 well, let me hear the debtors' argument on this. I mean,

7 I'm struggling to see what the --

8 MR. ROSEN: On the -- on the eighty-three-hundred
9 piece, Your Honor?

10 THE COURT: -- the issue is. Yeah.

11 MR. ROSEN: Your Honor, on the eighty-three-

12 hundred piece --

13 MR. ARMSTRONG: No. She's -- she's talking about
14 the twenty --

15 THE COURT: The two --

16 MR. ARMSTRONG: -- the 33,000 and twenty-two --
17 THE COURT: Yeah. The 2,000 --

18 MR. ARMSTRONG: -- portion in the claim.

19 THE COURT: The losses on the 2,000 shares held as
20 of the petition date.
21 MR. ARMSTRONG: Yeah. The 3,800 shares I held as
22 of the petition date. My claim for the value of those is
23 $33,022.
24 MR. ROSEN: Your Honor, as I indicated, we tried
25 to break this down into, when we looked at all of the buying
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and selling and understanding what he -- what Mr. Armstrong
bought the shares of stock, and if you noted he was buying
them on the same day he was selling them.

And we -- we added up and he agrees that there was
about an $8,305 in losses there. This is for the gross-up,
though, that he's referring to, this 8. -- times the TPG
value. I honestly -- Your Honor, I'm at a loss to
understand why there is a relationship back to what TPG paid
and he's focusing on the FDIC's papers in some subsequent
filing that the FDIC made somewhere to say, geez, look,
there was value in that stock.

We -- I honestly -- Your Honor, I have a hard time
understanding it. I don't understand it and I don't see
what the relationship is back to the estate. If there is,
in fact, a claim that we should be talking about, it should
be limited to the $8,300, and at that point, then, if Mr.
Armstrong wants to come forward and present evidence as to
why the $8,300 qualifies a subordinated claim, then I think
that's something, Your Honor, that we can discuss with the
Court and, if necessary, litigate and -- and have the Court
decide.

But just to make a reference to say there was
gross mismanagement on the part of the directors and
officers and, therefore, pay me $8,300 or pay me for this

impeded value of $33,000 in addition to that, Your Honor,
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1 we're hard-pressed to understand how it's right. He chose
2 to do what he did. He chose to sell the stock. He chose to
3 quantify his loss at the $8,300.

4 THE COURT: Yeah. Why isn't that correct?

5 (No verbal response)

6 THE COURT: Mr. Armstrong.

7 MR. ARMSTRONG: Oh, I'm sorry. I thought you were
8 asking him.

9 THE COURT: No. I'm asking you why isn't counsel
10 for the debtor correct?

11 MR. ARMSTRONG: Well, as far as the eight-

12 thousand-three-hundred-dollar out of pocket losses is

13 concerned, he is correct. And I can see -- the way the

14 question is by alleging that that was a loss caused by a

15 breach of a legal duty by the former management of the

16 company, is it -- is it a legal and reliable claim. If it
17 is, then I would say that it's a -- you know, it's a claim
18 which precedes the petition date and they've got to pay it
19 or treat it, handle it in -- in the estate, just like any
20 other claim. I -- based on what I've learned, I believe
21 that that would be subordinating, the level of co-owned
22 equity.
23 THE COURT: Yes.
24 MR. ARMSTRONG: And the fact that I sold the
25 shares afterwards, in my mind, is really irrelevant because
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1 what my claim is for is, you know, pre-petition losses.

2 THE COURT: Well, I think the debtor is willing to
3 concede $8,300 in out of pocket losses.

4 MR. ROSEN: Well, Your Honor, I -- I think --

5 THE COURT: As a calculation.

6 MR. ROSEN: As a calculation. That's correct. By
7 no means are we conceding liability.

8 MR. ARMSTRONG: By no means what? Say -- say

9 again, please?

10 THE COURT: They're not conceding that you lost

11 this money because of any bad acts by the debtors or its --
12 MR. ARMSTRONG: Oh, okay. Okay. I guess that's
13 for you to decide then. I really don't know what the -- you
14 know, the legal standard is for proving gross mismanagement.
15 If the fact that we're talking today isn't proof enough,

16 then I don't -- you know, I really don't know what else I

17 can provide. I mean, the bank was a hundred-and-something-
18 year-old bank that survived the Great Depression. It was

19 the sixth largest bank in the country and now we're sitting
20 in a bankruptcy court arguing over an eight-thousand-dollar
21 claim.
22 THE COURT: Well, the problem --
23 MR. ARMSTRONG: In my mind, that -- that's
24 evidence of mismanagement. But --
25 THE COURT: Well, I think it's not quite enough
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1 and there are any number of reasons why the stock might have
2 lost value. I mean, I think you have to prove a little bit
3 more than that to prove a loss, even a subordinated loss.

4 MR. ROSEN: Your Honor, if I could make a

5 suggestion. If we could modify the order to carve Mr.

6 Armstrong's claim out of it and then allow Mr. Armstrong an
7 opportunity to submit some evidence, as the Court did

8 previously with some people who had some of the similar

9 types of assertions that he has now, and then we, perhaps,
10 have a hearing set in the future for the eighty-three-
11 hundred-dollar piece.
12 THE COURT: All right. I'm willing to allow that.
13 Mr. Armstrong, I suggest that you talk with counsel for the
14 debtor regarding what proof you can come forward with.

15 Okay.

16 MR. ARMSTRONG: Okay. I'll -- I'll -- I'll gladly
17 do that.

18 THE COURT: All right. I think the other claims
19 are -- are different from yours and I agree that it appears
20 that all they are asserting is really claims for shares,
21 their share ownership.
22 MR. ROSEN: Right.
23 MR. ARMSTRONG: Right.
24 THE COURT: All right. So we'll carve out Mr.
25 Armstrong.
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1 MR. ARMSTRONG: Okay. My biggest concern,

2 honestly, is -- is the Fifth Amendment issue.

3 THE COURT: Well, you understand that -- that the
4 taking was by the government, so am I correct that you're

5 asserting a claim against the government for taking of your
6 property, for the seizure of the bank?

7 MR. ARMSTRONG: I believe -- my own -- my Own

8 personal belief is that the government is responsible for

9 compensating the owners of that bank. Yes. Unfortunately,
10 I've had a similar situation on -- with -- on another

11 investment of mine and I filed a claim directly with the

12 FDIC. They called it a third party claim, kicked it back to
13 me and said, go talk to the holding company, which is what
14 I'm doing here. I don't understand the logic behind that,
15 but that is what I was instructed. So --
16 THE COURT: Well, I'm -- I'm prepared to find that
17 you do not have a Fifth Amendment claim against the debtor.
18 MR. ARMSTRONG: Okay.
19 THE COURT: 1I'll disallow that portion.
20 MR. ARMSTRONG: Would it be -- would it be out of
21 your venue, if that's the right word, to give me a ruling
22 that we do have a Fifth Amendment claim against the
23 government?
24 THE COURT: Yeah. I -- that's not -- I don't have
25 jurisdiction or venue to decide that.
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MR. ARMSTRONG: That's what I was afraid of.
Okay. Very good.

THE COURT: All right.

MR. ARMSTRONG: If the debtors will just contact
me on this other, then we'll discuss it.

MR. ROSEN: We will, Your Honor. And thank you,
Mr. Armstrong.

MR. ARMSTRONG: Thank you all.

MR. ROSEN: Your Honor, that takes us to the
seventy-third omnibus objection, which is Item 22 on the
agenda.

In this objection, Your Honor, we objected to nine
claims on substantive grounds. And Mr. Maciel would testify
that each of the proofs of claims listed in this objection
had also been previously objected to and disallowed on the
basis that they were late filed. But, Your Honor, if you
recall, pursuant to the plan we -- we gave them new life.

THE COURT: Yes.

MR. ROSEN: Mr. Maciel would testify that the
debtors have determined that each such claim has been
asserted by a party to which the debtors have no legal
obligation. He would testify that with respect to certain
of these claims, the claimant has attached only an invoice
and no case identifying either of the debtors as the

recipient of such services, but has not attached a contract
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from which the claim arises or any other supporting
documentation.

Nonetheless, the debtors searched the records for
any contract that might exist between them and the claimants
relating to such services without success, and nothing in
the debtors' books and records indicated a liability owed to
such claimant.

The remainder of the seventy-third omnibus
objection claims are miscellaneous claims that improperly
seek recovery against the debtors because they arise from
mortgages issued by WMB, the bank, and held by the
claimants.

Mr. Maciel would testify that the only two
responses to this objection came from holders of mortgage
claims. With respect to such claims, Mr. Maciel would
testify that during the period implicated by these claims
WMI was a thrift-holding company that never directly engaged
in any of the mortgage operations or related activities
implicated by such claims. Specifically, WMI never directly
originated or serviced any mortgage loan anywhere in the
United States or elsewhere. As such, these claims seek a
recovery for conduct that is attributable to WMI.

Mr. Maciel would further testify that neither of
the responses provides any justification for why the debtor

-- either of the debtors should be liable for the claims
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1 arising from the mortgages issued by WMB.

2 That -- that would be his testimony today, Your

3 Honor.

4 THE COURT: All right. Is there anybody here for
5 either the Lloyds or the Soucek family trust?

6 MR. LLOYD: Mike Lloyd, I'm here.

7 THE COURT: All right. Do you want to respond to
8 the debtors' testimony that there is no claim against the

9 debtor and, rather, your claim is against the bank?

10 MR. LLOYD: Well, I'm not agreeing with them as
11 those separate entities and I don't think the Court did

12 either. Already I think Your Honor has ruled that they

13 acted a single control or single person controlled that

14 entity where WMI, WMB were all one in the same. They

15 advertised that on the internet. They even acted in the

16 office of thrift which is responsible for mortgages seized
17 their company. The announcements that were made on the

18 internet certainly -- and the press certainly do not

19 differentiate between WMI, WMB or any other groups that they
20 may have -- have put together.
21 So it seems like a share game for their
22 convenience to me. But they're objecting and saying that
23 they had no responsibility toward those of us that -- while
24 they owned -- owned controlling interests in WMB and they
25 directed WMB and all their executive team controlled WMB,
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1 that just doesn't seem like there's any -- anything other

2 than a share game. Let's play hide behind the corporate

3 vale.

4 And so that -- in that regard, in my opinion, the
5 WMI is Washington Mutual and they are related and all

6 connected. They've harbored the same logo. They've had the
7 same billing addresses. When we sent payments in, it was

8 sent -- payments were sent to WaMu. It wasn't sent to WMB.
9 It wasn't sent to anything other than WaMu. So that seems
10 to, I guess, make their -- their claim that WMI is separate
11 from WaMu disappear.
12 THE COURT: Debtor wish to reply?
13 MR. ROSEN: Your Honor, we -- we've dealt with
14 this very issue several times over. And contrary to what
15 Mr. Lloyd says, these are the wrong party claims that are

16 exactly the kind that the Court has disallowed pursuant to

17 the nineteenth, the twenty-first, the sixty-third, and

18 sixty-fifth omnibus objections where the Court found the

19 distinction between WMI and Washington Mutual Bank.

20 WMI observed all corporate formalities, Your

21 Honor, with WMB. They were separate entities. WMI did none
22 of these operations that Mr. Lloyd is referring to. They

23 were either done by Washington Mutual Bank or by Washington
24 Mutual Bank's subsidiary that did the origination of the

25 mortgages.
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1 With respect to where payments are made, I don't

2 know, but I doubt that they went to the corporate offices of
3 Washington Mutual, Inc.

4 Your Honor, for this reason we would just reassert
5 the same objection that the Court has already upheld several
6 times over, to point out the wrong party nature of this and
7 the separateness of Washington Mutual, Inc. and Washington

8 Mutual Bank. We apologize that there were these issues,

9 but, unfortunately, they are separate entities and there is
10 no claim against the debtors themselves.

11 THE COURT: Well, I agree --

12 MR. LLOYD: Can I --

13 THE COURT: Go ahead, Mr. Lloyd.

14 MR. LLOYD: I -- I was just going to say that's

15 nice if we could just waive the magic wand and tell

16 everybody that let's make a claim disappear. But there's --
17 there's way too many egregious things that are going on here
18 that -- that they're objecting to my claim hiding under the
19 Washington Mutual Bank or Washington Mutual -- WMI and --
20 and saying that WMI is not WMB. Well, the guy who was the
21 president of WMI wanted to be the Wal-Mart of banks. The
22 only parts that they forgot is the whole customer service
23 thing, and when these guys have -- have the banking is their
24 business and they are -- can't seem to get a deposit put in
25 the right account and they cause damage to somebody because
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of breach of performance, then this -- this claim cannot be
dismissed according -- you know, I'm not a lawyer, but I'm

simply reading that, you know, that when there is
impropriety that goes on, you just can't get rid of a claim,
misconduct alleged. You just can't throw a claim out.

So WMI, WMB are one in the same from the public's
eyes, from the operational eyes, and -- of this -- this
whole process. And it's nice that they're saving that and T
appreciate that they've got someone there that used to work
for Washington Mutual that's now being paid for somebody
else making testimony. But, quite frankly, I think he's
conflicted and not capable of making a decision for everyone
else.

This -- they're paying lawyers' fees that -- that
are far in excess of what -- what this claim is, not that
the amounts matter, but to me it seems that we're letting
Washington Mutual who declares bankruptcy escape without
having to pay any fines or fees. And obviously there's --
there's no question that -- that they couldn't put a simple
deposit into the right account. There's no question of
breach of performance. They admit it in a letter which has
been submitted to you guys. There's no question that they
attempted to foreclose on a mortgage that they did not own
and -- and in doing so damaged my personal and professional

reputation, not to mention my -- my financial situation.
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1 So, you know, all of that's fine and dandy that -- that
2 they want to separate out and hide behind the corporate veil
3 and play the shell game, but that's neither justice nor

4 fairness nor -- nor in agreement with what the Court's

5 already ruled.

6 THE COURT: Well --

7 MR. LLOYD: And Tranquility you -- Your Honor was
8 smart enough to separate out the way that it meant and you

9 were able to judge that these guys were one singly
10 controlled entity. So in my mind that -- that should apply

11 here and that order should stand and this claim should be

12 paid.

13 THE COURT: Well, the Tranquility decision didn't
14 find as a matter of law or of fact that the corporate veil
15 should be pierced. I simply held that they stated a claim;
16 that if they were able to prove those facts, they stated a
17 claim. However, I have not ruled at any point that anybody
18 has proven what you're suggesting, which is piercing the

19 corporate veil. And -- and the burden of proof is on the
20 creditor who is asserting that.

21 In this country, corporate entities are separate
22 legal entities, and in the absence of proving why they

23 should be ignored, the corporate entity must be

24 acknowledged. So the burden --

25 MR. LLOYD: I -
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1 THE COURT: -- the burden of proof is on you to

2 prove it and I'm not hearing any proof. I think it's clear
3 that you --

4 MR. LLOYD: Okay.

5 THE COURT: -- dealt with the bank and the actions
6 of which you complain were those of the bank, not its

7 parent, Washington Mutual, Inc.

8 So I -- I do have to sustain the objection to your
9 claim.

10 MR. LLOYD: Well, Your Honor, I'm reading just

11 from Wikipedia from news reports from the Wall Street

12 Journal and each of those defines WaMu as one singular

13 entity. They don't separate out that the -- the different
14 entities that are Washington Mutual, et al. They -- they --
15 they indicate operating under the same WaMu logo, the same
16 executive addresses, the same leadership team, the same

17 executive committee. All of that is identical.

18 And -- and, of course, in the Tranquility order it
19 says, you know, prior to filing, WMI had directly or
20 indirectly owned all of the outstanding capital stock of
21 Washington Mutual Bank, WMB. WMB's subsidiaries, including
22 Washington Mutual Asset Corp and WaMu Capital Corp. You
23 know, from -- from a layperson's perspective, from somebody
24 who is being serviced by Washington Mutual, you know, it's
25 -- it's one in the same entity. And while legally that
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1 might not be true, this -- this would -- this would allow

2 for illegalities and breach of performance to go on

3 untethered, unchecked --

4 THE COURT: Now -- now --

5 MR. LLOYD: -- and --

6 THE COURT: -- Mr. Lloyd, Mr. Lloyd, you have a

7 claim against the bank.

8 MR. LLOYD: Okay.

9 THE COURT: All right. But there's a difference
10 between saying you have a claim against the bank for

11 illegalities and a claim against Washington Mutual, Inc.

12 And I'm hearing no proof. You know, something stated in the
13 press that a one trade name is used to refer to more than
14 one entity is not proof that the entities were not two

15 separate legal corporations that operated as such.

16 MR. LLOYD: And I'm with you, Your Honor, on that.
17 I mean, I understand how -- how something about the

18 corporations and that's the way to proceed. However, my

19 mortgage, when I took out the application, was with First
20 Trust and the bundling that occurred to allow First Trust
21 Mortgage to sell my mortgage to Washington Mutual, all I got
22 in the mail was a notice that said, pay -- pay to WaMu,
23 We're now -- your payments are now going to Washington
24 Mutual. It didn't say Washington Mutual Bank. It didn't
25 say Washington Mutual, Inc. It just says, WaMu, that's --
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1 you know, it's got their letterhead on it, their logo.

2 So --

3 THE COURT: All right.

4 MR. LLOYD: -- what happened was --

5 THE COURT: But your transaction was with a bank.
6 It was not with a corporate holding company.

7 MR. LLOYD: Well, if the corporate holding company
8 controlled the assets and everything else from the bank, it
9 would seem to me that -- that they are still one in the

10 same.

11 THE COURT: Well, it -- it's -- quite frankly,

12 your argument is not enough for me to find that the

13 corporate veil should be pierced. They were two separate
14 corporations and I think I have to deny your claim. Your
15 claim is against the bank, not against this corporate

16 entity.

17 MR. ROSEN: Your Honor, may I approach?

18 MR. LLOYD: When -- Your Honor, when we called to
19 complain with customer service and we escalated the customer
20 service issue, they sent me to what was the executive team
21 at Washington Mutual. It wasn't -- it wasn't Washington
22 Mutual Bank. It was the executive team with Mr. Carney in
23 charge. And now the young lady's name, Ms. Felicia
24 Washington, who communicated with me, she was at the
25 corporate offices in -- out in -- on the west coast.
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1 And so, you know, they then operated at that point
2 as one single control entity.

3 THE COURT: Well, I -- what -- your argument is

4 not sufficient proof that they did not act as separate

5 entities. And I am going to overrule -- excuse me --

6 sustain the objection to your claim.

7 MR. LLOYD: I -- I like overrule better.

8 (Laughter)

9 THE COURT: I know, but I'm -- I'm overruling your
10 claim.

11 MR. ROSEN: Your Honor, may --

12 MR. LLOYD: Okay. Does that -- and then if you're
13 overruling my claim, does that allow me then to pursue the
14 bank?
15 THE COURT: You always have --
16 MR. LLOYD: Because, you know, we -- we were
17 deemed -- we were deemed valid claimants by being on KCC's
18 list and I guess the Court's have had in the past, if that's
19 the case, that we're valid claimants because we're on the
20 KCC list of creditors. So it would seem to me that -- that
21 if you don't separate -- if you -- if you overrule based on
22 -- or sustain the objection based on the separate entities,
23 then we can't hardly be left out because of being left on
24 the creditor list. And as a member of the creditor 1list,
25 then they're deemed to be valid creditors. I'm just reading
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what -- what they say in the different cases that have
occurred. Not being a lawyer, of course, that probably puts
me at a handicap, but --

THE COURT: All right. Mr. Rosen -- Mr. Rosen.

MR. ROSEN: Yeah. Sir, the KCC list was merely
just a registry which sets forth everybody that filed a
claim against the estate and what the status is.

To the extent that you have a claim against the
estate, your obligation is to file it with the FDIC as
receiver for the bank itself.

THE COURT: To the extent you have a claim against
the bank.

MR. ROSEN: The bank. Yes.

THE COURT: Not the estate.

MR. ROSEN: I'm sorry. The receivership.

THE COURT: Yeah.

MR. ROSEN: You can still file it against the --
with the FDIC as receiver.

THE COURT: Yeah. Any claim --

MR. LLOYD: Okay.

THE COURT: -- filed in this case is being
disallowed because it's only a claim against WMI or the
other debtors.

MR. ROSEN: May I approach, Your Honor?

THE COURT: Yes.
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1 All right. I'll disallow the claims, then, and

2 sustain the objection.

3 MR. LLOYD: Your Honor, I -- I object to the

4 objection and the sustaining of the objection, and -- and I
5 think that it's probably a miscarriage of justice for me to
6 be not allowed this claim simply because there's -- there's
7 way too many avenues to approach this that would suggest

8 that these guys are escaping with breach of performance that
9 rises to payment and that have damaged us, and now they get
10 to walk away from it.

11 THE COURT: All right. I've -- I've sustained the
12 objection to your claim and I am disallowing your claim.

13 MR. LLOYD: Okay. And does -- does that mean that
14 I cannot pursue the bank?

15 THE COURT: To the extent you have a claim against
16 the bank, I am making no ruling on any claim you may have

17 against the bank.

18 MR. LLOYD: Okay. And so does that also mean that
19 -- that you're -- that we're not hindered by this -- this
20 objection or this disallowance and that we can pursue FDIC
21 and that sort of thing-?
22 MR. ROSEN: 1In the receivership.
23 THE COURT: I'm -- I'm not making any ruling as to
24 any claim you have against the FDIC as receiver of the bank.
25 MR. LLOYD: Okay.
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THE COURT: All right.
MR. ROSEN: Thank you, Your Honor.
That -- that takes us to Item Number 23, which is

the seventy-fourth omnibus objection. In this one, Your
Honor, we objected to a number of claims on substantive
grounds. We objected to two claims of vendors that were
for services provided to the bank branches pursuant to
contracts between the claimants and Washington Mutual Bank.
JPMorgan Chase actually paid such claimants in full for
these claims.

Additionally, we objected to one municipal claim
for fines levied on a Washington Mutual Bank branch just as
we had previously filed objections to similar claims.

Additionally, Your Honor, we sought to reduce and
allow two claims of former employees. The claimants agreed
with us as to the amount of such claims, but were unable to
amend their claims prior to the start of the confirmation
hearing, and pursuant to the confirmation order filed on
February 16th, no claims can be filed, either newly asserted
claims or claims amending the previously filed ones.

Finally, there were four claims arising from
Washington Mutual Bank subordinated notes. These claims
were filed long after the debtors had filed the fifty-fifty
omnibus objection in November 2010, so these claims were not

included in that objection. And by this objection, we
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simply seek the same treatment for those claims; that they
would be placed in Class 17 (b) pursuant to the plan.

There was one response by the deadline of April
2nd, and that was filed by Marlene Carr on account of her
Washington Mutual Bank subordinated note claim. And in
that, Your Honor, Ms. Carr stated "I bought this bond with
the understanding that Washington Mutual Bank was a thriving
financial institution. I feel I am entitled to a financial
settlement for the bond now showing nearly valueless on my
investment statement. I have limited financial means and
having my ten-thousand-dollar bond investment drop in value
to zero greatly impacts my financial well-being."

Unfortunately, Your Honor, there was nothing in
this response that justifies why this claim should be in
anything other than in Class 17(b) with the other Washington
Mutual Bank subordinated note claims. So we would ask the
Court to deny Ms. Carr's objection and grant the seventy-
fourth omnibus objection as we filed it, Your Honor.

THE COURT: Is there anyone here for Ms. Carr?

(No verbal response)

THE COURT: All right. I will sustain the
objection.

MR. ROSEN: May I approach, Your Honor?

THE COURT: You may.

MR. ROSEN: Your Honor, next is Item 24 which is
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1 the examiner's motion for an order discharging the examiner,
2 approving disposition of documents, and granting related

3 relief.

4 Mr. Sewell is here in the courtroom on behalf of
5 the examiner. Your Honor, Mr. Sewell and I did have

6 discussions prior -- last week with respect to this relief

7 being requested. Specifically, we pointed out that the

8 litigation subcommittee is now getting up to speed as the

9 subcommittee of the trust itself, and they may have some

10 questions or at least want to discuss some of these

11 documents or at least get their eyes on some of these

12 documents.

13 And we have worked out an understanding with Mr.
14 Sewell that there would be a thirty-day lag time;

15 specifically, Your Honor, that I think we were the only

16 party that did raise any points -- no, there were others?

17 MR. SEWELL: I think there's one objection.

18 MR. ROSEN: Oh, there's one objection. With

19 respect to our point, Your Honor, we had said that as long
20 as there was a thirty-day period for the litigation
21 subcommittee to raise an issue, that that would come back to
22 the Court. The examiner agreed to that.
23 I'll now hand it over to Mr. Sewell to address the
24 other objection.
25 THE COURT: All right.
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1 MR. SEWELL: Good morning, Your Honor. Henry

2 Sewell, McKenna Long Aldridge representing the examiner. I
3 have Kate Stickles from Cole Schotz with me today as well.

4 Your Honor, we have filed with the Court a motion
5 to formally discharge the examiner from his service in this
6 case. We have requested relief that I believe is consistent
7 with relief granted to examiners. 1In fact, I think the

8 order that we requested is pretty typical both in this

9 district as well as the Southern District of New York in
10 terms of the relief granted to an examiner at the close of
11 an examination.
12 Your Honor will recall, we were appointed in the
13 summer of 2010. We were asked to complete a report in a
14 very short time frame. We took one very short extension.
15 We completed our report and filed a three-hundred-and-sixty-

16 page report with exhibits with this Court on November the

17 1st. That report is posted still on our website as publicly
18 available. The exhibits are publicly available and we'll

19 leave the report up probably for some period of time to come
20 if anyone wants to -- to look at it.

21 We opted to wait to seek a formal discharge given
22 the significance of the issues raised in our report, the

23 fact the case was still ongoing. We did not seek a formal
24 discharge. We did not believe it would be appropriate to do
25 so until the case was resolved. Now that the case is
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essentially resolved we have filed our motion for discharge
and we're essentially, Your Honor, seeking three forms of
relief.

We are requesting, obviously, that the examiner be
formally discharged.

We are requesting that we be permitted and
authorized to dispose of, destroy, or return documents that
we obtained during the course of our examination subject to
the carve out from Mr. Rosen and I have taken our order and
made some changes to it that I believe Mr. Rosen is -- is
happy with.

We seek relief from this Court to prevent third
parties from seeking discovery from the examiner without
first coming to Your Honor to determine whether discovery is
truly necessary. In prior cases, Your Honor, Mr. -- Mr.
Hothberg (ph) has been the examiner in two other cases and
in each of those cases the examiner sometimes is viewed as a
free source of discovery. So we request as part of the
discharge that we be relieved from any obligation to respond
to discovery. TIf there is something that someone truly
needs from the examiner, they can come to this Court and ask
for this Court to determine whether or not discovery should
be had from the examiner.

We request an exculpation of the examiner and his

professionals; that is, a release from any claims that might
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be made against the examiner in connection with the report
that was filed and the conclusions that were reached in the
report. We believe, also, that that's necessary and
appropriate in the circumstances of -- of this case in
particular.

And, finally, Your Honor, we have filed a final
application for compensation. And I apologize to Your
Honor. I think I might have gotten a little bit ahead of
everybody in this case. I did -- we were following the case
somewhat, but not in detail, and so at the time I filed that
I did not understand there was going to be a final fee
process that all the parties were going to participate in.
I'm happy if Your Honor wants to defer ruling on that until
Your Honor hears the other final applications. That -- that
is certainly more than acceptable to us.

But just by way of reports, Your Honor, in our
final fee application we are requesting, essentially, final
approval of fees and expenses of $6.2 million, approximately
5.9 million of that represented the fees necessary to
complete the report. That sum includes $23,907 which has
not yet been paid, but we seek allowance of on an interim
basis and payment on an interim basis, and as -- as well as
the 23,000 includes a ten-thousand-dollar allowance for the
clean-up work necessary to have this motion approved and to

deal with any -- any objections or issues which come up.
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1 Other than Mr. Rosen's issue which -- which I

2 think we've resolved, there was a formal written objection
3 filed by an individual named Mr. James Berg. Mr. Berg filed
4 a written pleading with this Court objecting to the

5 discharge of the examiner. I believe the objection -- the
6 substance of the objection is that Mr. Berg disagrees with
7 the conclusions and recommendations we made in our report.
8 We obviously stand by those conclusions. We believe they

9 were thoroughly researched, well-founded and -- and I
10 believe they've been largely sustained by this Court during
11 the course of this case.
12 However, despite that, the fact that he might

13 disagree with our conclusions is not a basis to deny the

14 examiner discharge as we requested in this case. So we

15 would request that that objection be overruled and -- and
16 our order, as we've agreed to the modification with Mr.

17 Rosen, be modified -- be granted as well.

18 THE COURT: All right. Mr. Berg. Is Mr. Berg on
19 the line?
20 (No verbal response)
21 THE COURT: All right. Well, I'm prepared to
22 overrule Mr. Berg's objection. I think not only is it
23 simply that he disagrees with the report, but I think it is
24 rehashing arguments made by Mr. Berg at the confirmation
25 hearing.
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And I agree it is not a basis --

MR. BERG: Hello.

THE COURT: Yes. Mr. Berg®?

MR. BERG: Oh, there we are. I'm sorry. I do not
object to the examiner's discharge. I don't know why I was
offline there for a bit. My main -- my main issues are
regarding the exculpation and the destruction of documents
is the -- is the large one for me. That -- at this point we
-- I mean, I've got a list of documents I expected to
feature prominently in the examiner's report and they did
not. That -- that is in large part why I disagree with the
-- I mean, he is -- he has painted it basically as me
disagreeing with the conclusions.

What I -- what my argument is more along the lines
of not so much disagreeing with the conclusions as there are
documents that -- that I know of that are in -- for example,
the PF -- PSI report that I believe should have been
considered by the examiner, should have been included in his
report and that paint an entirely different picture than
what he -- what he addressed in his report.

THE COURT: Well, then isn't that simply
disagreeing with the report and the conclusions of the
report?

MR. BERG: I -- I can -- I guess to an extent that

might be true. I -- let me -- let me revise my train of
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1 thought. I've -- you just completely derailed it. All

2 right. Assuming we do that, my argument basically was to

3 hold off on the destruction of documents. We've got --

4 let's see here, skip way ahead.

5 Basically, if the documents are destroyed, we have
6 no way of knowing whether the examiner holds other documents
7 which might indicate misconduct on the part of the examiner.
8 That -- that is my primary concern right there. TIf they're
9 destroyed, obviously, the way -- if he operates in his own
10 self-interest he's going to destroy anything that might

11 essentially be damaging to him and retain anything that --

12 that could be -- could support his cause if there is any

13 later litigation regarding potential misconduct. And if he
14 -- if he destroys these documents we have no way of knowing
15 whether -- whether any of the other documents he holds

16 justify misconduct.

17 MR. SEWELL: Your Honor, may I address the issue
18 of the documents for a second? I -- I think I can alleviate
19 whatever concern might be there.

20 The vast majority of documents that we obtained

21 during the course of our investigation were -- were either
22 from the database maintained by Weil Gotshal or were

23 subsequently deposited into that database as we conducted

24 our investigation. So, essentially, the -- you know, ninety
25 percent of what we have is duplicative of what the debtor
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1 already has.

2 We did obtain some documents, pretty limited

3 documents from third parties. We entered into

4 confidentiality agreements with those third parties which

5 obligated us to either destroy those or return those to

6 those third parties. So, in essence, we would be complying
7 with our obligations to those third parties.

8 We filed -- Your Honor, many of our documents that
9 we relied upon were attached to the report and are still

10 available. You can look at the exhibits that are attached
11 to the report online and pull down PDFs of those. So the

12 reality is that the documents that we are getting rid of,

13 basically, are primarily either extra copies of what the

14 debtor already has or they're documents that we have

15 obligations with respect to the third parties to -- to

16 destroy or return them.

17 THE COURT: Yeah. And, Mr. Berg, I -- I see

18 nothing unusual about the examiner's request. The examiner,
19 other than his report, has no documents that aren't
20 available from other parties and I agree that the examiner
21 is not supposed to act as a free repository for discoverable
22 evidence.
23 To the extent you --
24 MR. BERG: But the --
25 THE COURT: To the extent you're suggesting that
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the -- you want the documents because you may want to
instigate litigation against the examiner for misconduct,
I'm not going to allow that. The examiner was appointed as
an officer of the court to provide a report to the Court and
the examiner did exactly what the Court asked the examiner
to do. Whether you disagree with the conclusions of the
report, I don't think that's relevant. I think the fact is
the report was issued and that's exactly what the examiner
was required to do. And the examiner is entitled to
exculpation to the extent his activities were conducted in
this case.

MR. BERG: Okay. Well, thank you, Your Honor, for
considering my -- my attempt at least.

THE COURT: All right. I will enter the order.
You've worked out the thirty-day --

MR. SEWELL: Yes, Your Honor. We'll submit that
order under certification of counsel.

How does your -- does Your Honor want me to wait
with respect to the final application for compensation so
that's heard with the other ones or -- or should we submit
an order on that as well?

THE COURT: I -- I don't think there's any reason
to wait. Do any of the other administrative professional
parties agree?

MR. ROSEN: We have no problem with it going
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1 forward now, Your Honor.

2 THE COURT: All right.

3 MR. SEWELL: Okay.

4 THE COURT: I have no problem with the fee

5 requested by the examiner. I will approve it --

6 MR. SEWELL: Okay.

7 THE COURT: -- on a final basis.

8 MR. SEWELL: Thank you, Your Honor. I appreciate
9 that.

10 And with that, Your Honor, may I be excused?

11 THE COURT: You may.

12 MR. SEWELL: Thank you.
13 MR. ROSEN: Thanks.
14 THE COURT: And I thank the examiner for his work.
15 MR. SEWELL: Thank you.
16 MR. ROSEN: Thanks, Henry.
17 Your Honor, that takes us to Item Number 25, and
18 it's reflected on here as being continued. I just want the
19 Court to note that this was the motion of Greg Camas or
20 Camas with respect to extending the time period to file a
21 claim.
22 THE COURT: Okay.
23 MR. ROSEN: So we're going to push that to the end
24 of May.
25 THE COURT: Okay.
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1 MR. ROSEN: Your Honor, what I would like to do

2 now is proceed to Item Number 28, which were all of those

3 fee applications that we had attached there or the index as
4 Exhibit H referenced. 1I know that speaking from -- I know
5 that speaking from the perspective of Weil, Gotshal and

6 Manges, we have had some discussions with the United States
7 Trustee, Ms. Leamy, and as a result of that, Weil, Gotshal
8 reduced its fee application by $50,245.78. This was a

9 voluntary reduction, but it addressed some of the concerns
10 that Ms. Leamy had.

11 I know that we have circulated to the parties a
12 chart which sets forth what the numbers are after

13 discussions with Ms. Leamy for the other professionals as
14 well, and I believe that the United Sates Trustee has no

15 objections to the entry of this form of order on an interim
16 basis subject to the final fee hearing which is going to be
17 heard, Your Honor, in the last week of July.

18 THE COURT: Is that correct, Ms. Leamy?

19 MS. LEAMY: Good morning, Your Honor. Jane Leamy
20 for the United States Trustee.
21 Mr. Rosen's correct and I believe there is a
22 summary chart that he will hand up that indicates some other
23 reductions as well.
24 Thank you.
25 THE COURT: Okay.
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1 MR. ROSEN: Your Honor, may I approach?

2 THE COURT: You may.

3 All right. Well, there were some objections, I

4 think, to some of the interim fee requests.

5 MR. ROSEN: Yes, Your Honor. I don't know if Mr.
6 Schukfed (ph) is on the phone. Mr. Schukfed files one to
7 the Weil Gotshal and to the Alvarez and Marsal every month
8 as well as I think he -- he may now lodge some to --

9 objections to a few others as well. And he has been doing
10 this throughout the Chapter 11 case, Your Honor. We've

11 never addressed them, Your Honor. We've always said we

12 would carry it to the final. If the Court would like to
13 address it now, obviously -- Mr. Schukfed may be on the

14 phone. I don't know, though.

15 THE COURT: I thought I saw -- I guess he is not.
16 I will deal with those at the -- at the final fee

17 application. I had no other concerns and will approve the
18 fees on an interim basis.

19 MR. ROSEN: Thank you very much, Your Honor.
20 Your Honor, I think we can get rid of one other
21 status conference on a fairly expedited basis, and this
22 would be Item Number 27 on the agenda. It is a status
23 conference with respect to the adversary proceeding that was
24 commenced, Washington Mutual, Inc. versus XL Specialty
25 Insurance Company, et al.
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1 (Pause)

2 MR. OLIVERE: Good morning, Your Honor. Mark

3 Olivere, Cousins, Chipman and Brown, counsel to WMI

4 liquidating trust with respect to adversary proceeding 12-

5 50422 against XL Specialty Insurance Company and eleven

6 other insurance carriers.

7 Your Honor, today was originally scheduled as a

8 Rule 16 (b) scheduling conference, but with the consent of

9 chambers and the stipulation among the parties here, we have
10 agreed to go forward today as just a status conference only.
11 Your Honor, in connection with that the parties
12 filed a join status report last Friday. A copy should have
13 been included in your binder. If you don't, I have another
14 copy I can hand up.

15 THE COURT: I do have that.

16 MR. OLIVERE: Okay, Your Honor.

17 Well, Your Honor, joining me is my co-counsel,

18 Matt Heyn from the law firm of Klee, Tuchin, Bogdanoff and
19 Stern. Mr. Heyn has previously been admitted pro hac in
20 these cases and with the Court's permission I'll just turn
21 it over to Mr. Heyn to go over the status and answer any
22 questions you have.
23 THE COURT: Thank you.
24 MR. HEYN: Good morning, Your Honor. As my
25 colleague said, Matt Heyn, from Klee, Tuchin, Bogdanoff and
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Stern.

Your Honor, this is a adversary proceeding against
twelve insurance carriers seeking damages for breach of
contract, damages for breach of the duty of good faith, and
declaratory relief.

Pursuant to Your Honor's order, we've continued
the response deadline to the complaint until today. At our
Rule 26 (f) conference with the insurance carriers they
indicated that they would be filing a motion -- one or more
motions to dismiss today, which we will answer in five
weeks, and a reply will be coming shortly thereafter.

We would propose that the Rule 16 scheduling
conference be continued until about one month after Your
Honor decides these motions to dismiss. Although they might
not have made it in the binder, there was filed a joint
status report signed off by all parties to this adversary
proceeding agreeing to this -- this course.

THE COURT: Yeah. I did see that and that is
fine.

MR. HEYN: TIf Your Honor has any questions, I'm
happy to address them now. I -- I don't want to unfairly
prejudice the defendants who may not be here.

THE COURT: No. I have no questions.

MR. HEYN: Thank you, Your Honor.

THE COURT: All right. Thank you.
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1 MR. ROSEN: Your Honor, I believe that takes us

2 now to Items 20 and --

3 THE COURT: 26.

4 MR. ROSEN: -- 26, that sounds about right, 26 and
5 I will cede the podium to Mr. Etkin or Mr. Sherwood and Ms.
6 Kaswan.

7 THE COURT: Thank you.

8 (Pause)

9 MR. SHERWOOD: Good morning, Your Honor.

10 THE COURT: Could -- could the operator mute the
11 lines? We're getting some screeching. Thank you.

12 Go ahead.

13 MR. SHERWOOD: Your Honor, Jack Sherwood from

14 Lowenstein Sandler. My partner, Mickey Etkin is here. Beth
15 Kaswan, Chris Lometti and Craig Springer for the MBS

16 plaintiffs.

17 This is our motion to allow the MBS claim as a

18 Class 12 claim. This motion was initially filed before

19 confirmation and was postponed until after confirmation by
20 the Court and then adjourned a few times by the -- by the
21 parties until today. Also, by stipulation with the debtors,
22 we were allowed to file a reply by Friday at noon, which we
23 filed.
24 THE COURT: I did get that.
25 MR. SHERWOOD: Your Honor, I think that reply and
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1 our original papers pretty well lay out our position on this

2 motion. But I would like to emphasize a few points.

3 First, Your Honor, when we talk about the

4 stipulation of November 20th, 2010, which is a focal point

5 of this motion, that stipulation permits the MBS plaintiffs

6 to re-file their claims in the event there is a recovery for

7 holders of allowed subordinated claims as that term is

8 defined in the plan.

9 Importantly, Your Honor, that stipulation does not
10 limit the form of the recovery under the plan and nowhere in
11 that stipulation is there an agreement by the MBS plaintiffs
12 with respect to classification of the claims once they are
13 re-filed.

14 One of the interesting or important points is that
15 the amended thirty-second objection to claims which gave

16 rise to the stipulation didn't even raise the issue of

17 subordination under Section 510(b), and neither did the

18 seventh amended plan address subordination. So I think when
19 you talk about the intent and the clear language of the

20 stipulation, it's clear on its face and the Court should

21 apply it as written.

22 The debtors argue that the term "recovery" has not
23 kicked in yet. 1I'll call this the trigger argument.

24 THE COURT: Uh-huh.

25 MR. SHERWOOD: Has -- has the trigger occurred for
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the filing of the proof of claim, and we think it's clear
that it did. We cite to Black's Law Dictionary on recovery.
It's a -- it's a pretty easy word to figure out. The
trigger for re-filing the claim, Your Honor, was simply
recovery, not a non-contingent recovery. There is no
question, Your Honor, that there was a recovery to Class 18
under the seventh amended plan. We -- we make a number of
arguments on that point in our papers, but I think there --
there are two very good ones that I would like to highlight.

The first is if you look at Section 1126(g) of the
code, that provision provides that creditors who do not
receive any property under the plan are deemed to reject the
plan and they're not allowed to vote. Under the plan, the
debtors here considered Class 18 to be an impaired and
voting class, and if holders of Class 18 claims were not
entitled to any recovery under the plan as the debtors now
allege in the context of this motion, as a matter of law
under Section 1126 (g) they would have been deemed to reject
the plan and not allowed to vote.

Now, consistent with that, Your Honor, the plan
itself provides at Section 30.2 at Page 73, it describes
impaired classes entitled to vote on the plan. And it says
the claims and equity interests in classes -- and it rattles
off a number of classes including Class 18 -- are impaired

and are receiving distributions pursuant to the plan and
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1 are, therefore, entitled to vote to accept or reject the
2 plan.
3 Likewise, Your Honor, in this Court's solicitation
4 order which was filed on January 13th, 2011, it says at
5 Paragraph K on Page 4, that Class 18 is described as
6 subordinated claims and it says "they are impaired and
7 entitled to receive distributions under the plan."

8 So, Your Honor, the record is clear, by virtue of
9 1126, that the -- that Class 18 is receiving property under
10 the plan, and by virtue of this language in the plan and the
11 solicitation order that Class 18 is receiving a distribution

12 under the plan. I think it's clear that that also means

13 that they are getting a recovery under the plan and that

14 triggered -- that the trigger has been triggered and the

15 filing of the proof of claim was -- was warranted.

16 Next, Your Honor, let me turn quickly to the

17 argument by the objectors that somehow, somewhere in a

18 stipulation there is a presumed agreement to be in Class 18.
19 And my first response to that, Your Honor, is that when you
20 have a clear agreement you shouldn't presume anything. The
21 parole evidence rule, the case law on contract

22 interpretation makes it pretty clear that the Court should
23 not read something into a contract that isn't there. And,
24 here, there is nowhere in the stipulation where the MBS

25 plaintiffs agree to Class 18 treatment.
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Again, when you highlight, Your Honor, that the
motion before the Court that gives right -- rise to the
stipulation was a motion not -- that didn't deal with
classification. It dealt with the merits of the claim. And
what happened back in November of 2010 was that you had a
situation where you had massive potential litigation to over
claim that may or may not have been subordinated at the
time, and simply the parties did what -- what parties do in
cases like that is -- is the MBS plaintiffs chose to
litigate that issue in the district court, fully reserving
all rights here once the trigger occur -- occurred. But
there was never ever an agreement to subordinate.

Your Honor, we -- we -- you know, we try to
highlight that because this is a big case with a lot of
things going on. And in this case the debtor sought and
obtained agreements from various parties and we -- we
referred to a couple of those agreements where subordination
was sought and obtained by the debtors. So, certainly, if
the debtors intent was to get us to subordinate back in
November of 2010, they knew how to do that, but they didn't.

Your Honor, the -- we also -- we also cite the
Court to the comments of debtors' counsel prior to
confirmation in the context of the estimate -- the voting
motion. We -- we cite to the quote where counsel says that

all the debtor had dealt with up to that point in time was

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com 516-608-2400



13-01262-0ape 084 2X29-MFWd (14423103 54Enteted 08/29/13 1 Pag282 oAttdchment C
Pg 73 of 138

Page 72

1 whether the claim would ultimately be allowed or disallowed
2 on the merits. And, Your Honor, I tried -- I've tried to

3 make it clear every time I've gotten up here was that we

4 never ever were seeking a full blown hearing on the merits
5 of our claim, but we just wanted to know what class we were
6 in before confirmation so that we could address that at

7 confirmation.

8 But -- but what counsel said quite clearly was

9 that the debtor never took the position at all as to whether
10 they -- that's the MBS plaintiffs -- would be treated in

11 Class 12 or Class 18. So when he stood here and said that

12 prior to confirmation, he conceded that the debtors and the
13 estate had not obtained a concession from us with regard to
14 subordination.

15 Yet, in the context of this motion, Your Honor,

16 the debtor suggests that they had obtained such a concession
17 and that it was clear that those positions, frankly, are --
18 are very, very inconsistent. The debtor is also -- and the
19 committee before the confirmation hearing suggested to this
20 Court when we were trying to have the issue of the class of
21 our claim heard and determined by the Court before

22 confirmation, that the issue of whether we were in Class 18
23 or Class 12 was one that would require extensive litigation.
24 Again, Your Honor, that is a hundred-and-eighty
25 degrees from the position that they now take that this
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1 agreement in November of 2010 in the stipulation is somehow
2 a clear indication that we agreed to be in Class 18.
3 If that was their position, Your Honor, I
4 respectfully submit that they should have made that clear
5 before confirmation. But for reasons that I think I've gone
6 into before with Your Honor and -- in the papers, that's not
7 something that they wanted to do. They deliberately took
8 the position that we were in Class 12 for voting purposes so
9 that they could turn around after confirmation, like they're
10 -- exactly like they're doing now and -- flip-flop on the
11 issue, which is interesting and creative, perhaps, but it's
12 totally unfair and unjust to my clients.
13 Your Honor, just a couple more points on -- on --
14 you know, the fact that we didn't agree to be in Class 18.
15 First, the seventh amended plan requires entry of
16 a final order determining that a claim is subordinated in
17 accordance with the Bankruptcy Code and -- and that would be
18 in plan Section 1.153, and no such final order was ever
19 entered.
20 And then, finally, Your Honor, on that issue
21 Paragraph 3 of the stipulation itself states that the
22 parties reserve all rights in all other respects, other than
23 those specifically addressed in the stipulation. The
24 stipulation has a full integration clause, so, again, Your
25 Honor, the stipulation should be read as its written and the
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1 Court should not read anything into that concerning Class

2 18.

3 I -- at this point, Your Honor, I would like to

4 turn to the Tranquility issue that -- that's addressed by

5 the debtors' papers and -- and ours.

6 First of all, Your Honor, Rule 59(e) is -- is

7 ignored largely by the debtors' papers. That is a high

8 standard and it has to be something more than we forgot to
9 argue it the first time. And the objection by the committee
10 and the debtor or -- or the trust does not even try to --
11 try to address the Rule 59 (e) standard. There was no newly
12 discovered evidence. There was no newly discovered legal
13 principle or intervening legal principle. It really is a
14 case that the estate professionals basically said, wow. We
15 should have -- we should have argued this SEC reg, but they
16 didn't.

17 Now we -- we are -- we are raising the Rule 59 (e)
18 argument because we have it, but, frankly, Your Honor, we
19 think Tranquility was right. And whether you did or didn't
20 consider the SEC regulation, we think Your Honor would --
21 would decide the same way. And that is because the SEC
22 regulation talk about who was a depositor and who was an
23 issuer for SEC purposes. And, essentially, what that does
24 is it sort of spreads liability beyond, you know, in this
25 case the trust to other people who have the responsibility
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1 for reporting and so forth.

2 But that's not why Your Honor -- Your Honor's

3 decision in Tranquility and in Mobil Tool is based on the

4 principle, which isn't changed in the least by the SEC reg,
5 that here we had some -- some trusts that had pools of

6 mortgages and the investors were not investing in a debtor

7 or an affiliate of the debtor, which is what 510 (b) says.

8 They were -- they were investing in these pools of mortgages
9 and they didn't enjoy the benefits of good performance by

10 debtor or an affiliate or the -- or the risks of -- of bad
11 performance by a debtor or affiliate.

12 There, the successor failure of their investment
13 rose or fell based on the performance of the mortgages. And
14 I think in the -- in the Tranquility opinion Your Honor gave
15 the example of -- of a sale of Apple stock or a broker
16 dealer selling dealer securities and suddenly bringing --
17 having that -- those types of situation bring 510 into play,
18 and that certainly is not the intention of 510 and it
19 shouldn't be applied, whether or not you consider that --
20 that SEC reg.
21 And, Your Honor, just to wrap that up, we also
22 cited from, I think it's Judge Shannon in SemCrude where he
23 made a -- a statement that is very applicable here, and that
24 is that, you know, a word might have one meaning for SEC
25 purposes where the SEC wants accountability and maybe to
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1 spread responsibility for certain things, but another for

2 510 and -- and we think that Your Honor -- Your Honor's view
3 of Tranquility and the purpose of 510 should continue to

4 carry the day, if the Court has to get there because they

5 haven't satisfied Rule 59 (e).

6 Your Honor, let me just spend one -- one more

7 brief period of time on -- on the reserve issue and the

8 release. Of course, Your Honor, it's our view that that

9 reserve needs to stay in place while we get to the bottom of
10 this. The four-hundred-and-thirty-five-million-dollar
11 reserve was put up by the debtor in a Class 12. It was
12 their decision to do that, and that reserve must stand
13 throughout the pendency of this litigation until it's
14 litigated to a final order.
15 And I think if Your Honor reads the confirmation

16 order together with the language of the plan, it is beyond

17 dispute that unless and until this Court enters -- or this
18 Court or some other Court enters a final order disposing of
19 this claim, that escrow -- that -- that reserve needs to

20 stay in place.

21 So, again, Your Honor, obviously we hope that

22 doesn't become relevant for today's purposes, but if it

23 does, we -- we think that the Court cannot order the release
24 of the reserve because that would be a violation of the

25 clear terms of the confirmation and the plan pursuant to
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which the reserve was set up.

Your Honor, I -- if the Court has any questions, I
-- I can answer otherwise I would maybe reserve some time on
rebuttal.

THE COURT: You may.

MR. SHERWOOD: Okay. Thank you.

MR. STROCHAK: Good morning, Your Honor. Morning
by just a few minutes till. Adam Strochak, Weil, Gotshal
and Manges for the liquidating trust.

Let me start with a little background on our

perspective on the stipulation issue and -- and the reasons
why we agree to it in the first place and -- and why we
think its intent is -- is quite clear from the language of

the stipulation as well as the circumstances under which it
was entered.

We knew fairly early on in this case that -- that
timely distributions were going to be critical and that in
order to achieve timely distributions, in order to -- in
addition to getting past confirmation, which took longer
than anyone hoped or anticipated, that we were going to need
to make progress in the claims process because we -- we were
fundamentally going to have a limited fund and there were
going to have to be certain reserves and those reserves
would -- would cause delays in distributions to -- to credit

-- to holders of allowed claims.
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1 So we needed a priority throughout the case to

2 move as quickly as we could through the claims process and -
3 - and, obviously, as Your Honor is aware, we -- this is not
4 a case where we sat back and waited until the plan got

5 confirmed to -- to really make significant progress in

6 objecting to -- to claims and -- and moving through the

7 claims resolution process. So -- so that was really a quite
8 critical issue early on.

9 When we filed the initial objection and then

10 resolved the initial objection to the MBS plaintiffs'

11 claims, we had a plan out there that provided for a

12 contingent distribution to subordinated creditors with a

13 very wide range on it of somewhere between zero and a

14 hundred percent recovery.

15 So what we agreed to with them was a stipulation
16 that provided for the withdrawal of their claim. We didn't
17 simply stay the claims litigation process. We didn't just
18 agree to a standstill. We -- we worked out a stipulation

19 that provided for the complete withdrawal of their claims
20 with a right to re-file in the event there was a recovery
21 for -- for subordinated claims.
22 And we think it's quite clear when you look at the
23 stipulation as a whole and when you look at all the
24 circumstances under which it was entered, that implicit in
25 that and that the only reasonable way to interpret the right
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to re-file language is that the right to re-file would --
would only apply to a subordinated claim. Otherwise, the
language regarding the timing of re-filing; that is, if
there is a recovery for subordinated claims, really makes no
sense at all.

If the -- if the plaintiffs were taking the
position that -- that -- that they were entitled to a
general unsecured claim, then it would have made sense to
proceed with that litigation and get to the point where
there was a judgment resolving their claim one way or the
other rather than deferring it until it became clearer what
the ultimate recovery for -- for subordinated creditors
would be.

The withdrawal has -- has meaning and -- and to
interpret the stipulation the way the plaintiffs are
suggesting now really -- really guts the meaning of the
stipulation from our perspective and what it achieved from
our perspective.

So fast-forward to -- to the current -- the plan
that was actually confirmed and we have a plan that -- that
provides for subordinated creditors much the same way as the
plan that was on file at the time of the stipulation. The
plan confirmed by the Court provides for a distribution of
-- of liquidating trust interests to subordinated creditors

if -- it's a contingent distribution -- if we ever get to
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the point where there's sufficient value to clear what's
ahead of them in the waterfall. So it's a wholly contingent
right to receive liquidation trust interest at a time in the
future in the event that the waterfall satisfies all -- all
claims ahead of them.

So -- so when you compare what was on file at the
time of the stipulation and -- and what we actually ended up
with in a confirmed plan, there really is no difference from
-- from the perspective of the stipulation and what the
stipulation achieved for the debtors.

So the interpretation that the -- that the

plaintiffs are now offering is one that basically says,

well, there really was no bargain for -- for the -- for the
debtors; that is, we -- we had the right to re-file at any
time.

So while the debtors gave up their right and the
creditors' committee and every other party interest -- party
in interest in the case, while they -- they gave up their
right to proceed in a timely fashion with adjudication of
this claim so that it could be resolved and not present any
-- any difficulties for distributions to creditors on
account of any reserve or -- or any other issue -- that's
what the debtors got -- that the -- that the plaintiffs,
essentially, had the right to vitiate that bargain at any

time. They could come in at any time and say, well, you
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1 know, the plan provides for a contingent right of

2 distribution to subordinated creditors. Therefore, there's
3 been a recovery and we can go ahead and -- and move forward
4 with -- with assertion of our claim.

5 And --

6 THE COURT: Mr. Strochak --

7 MR. STROCHAK: Uh-huh.

8 THE COURT: -- does the plan provide that

9 liquidating trust certificates are not distributed now, but
10 only after the waterfall is satisfied?
11 MR. STROCHAK: That's my understanding, Your
12 Honor. Yeah. 1I'm getting a lot of head nods that I got

13 that one correct.

14 THE COURT: Yeah.

15 MR. STROCHAK: So there's no actual distribution
16 of certificates at this time and while the liquidating

17 trustee, the trust advisory board, and -- and everyone else
18 who is involved in the process is obviously working as hard
19 as they can to get distributions as far down the waterfall
20 as -- as is possible, at this point we don't know whether
21 there ultimately will be any trust certificates distributed.
22 So we -- we made this point in our papers, Your
23 Honor, on the -- on the definition of recovery and in the
24 stipulation, of course. As interpreting that stipulation
25 one question for the Court is, well, what does it mean for
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there to be a recovery, and I think, you know, Your Honor's
question suggests exactly where -- where we think it is, is
that nothing has been distributed at this point in time, so,
therefore, there's no recovery.

The plaintiffs' have cited Black's Law Dictionary
and they actually cite the second definition in Black's.

The first definition that Black's offers for recovery is --
is regaining or restoring something taken away. Well, under
our plan and -- and, you know, obviously, everybody wishes
it could have been better. But -- but nothing has been
regained or restored at this point. The subordinated
creditors, to the extent they had claims, be they disputed
or -- or fixed, to the extent that they had claims, they
have received nothing on those claims until some as yet
undefined point in the future hopefully; a bit of a hope
certificate on -- on those.

And they cited the Enron decision, which while not
directly on point and I don't suggest that it was directly
on point, provides a useful analogy. In Enron there was an
objection to -- to distributions -- excuse me. There was an
objection to the plan on the grounds that it was providing
property to -- to a subordinated class or to a shareholder
class, when what the plan said was that it would be a
contingent right of distribution should -- should

distributions clear the rest of the waterfall.
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1 And -- and Judge Gonzalez, I believe, overruled

2 that objection and said, no. This doesn't violate the

3 absolute priority rule. There's no distribution being made.
4 It's simply a contingent right to get something in the

5 future should -- should the waterfall fill the rest of the
6 -- of the recoveries. And it's an analogous situation here.
7 So you may be asking, Your Honor, what -- what's
8 the harm in being early. We often complain that people are
9 late and the Bankruptcy Code has a -- Bankruptcy Code and
10 the case law, of course, has well defined standards for
11 under what circumstances we'll allow somebody to assert a
12 right if they -- if they're late. But what's the harm in
13 being early?
14 Well, here the harm is that it would vitiate the
15 bargain that we struck on -- on the stipulation; that we

16 bargained for the withdrawal of that claim so that we would

17 not have to deal with reserves, that we would not have to
18 deal with litigation of these issues unless and until there
19 was actually recovery for subordinated creditors. And it
20 has a very real effect on the other creditors of the estate,
21 on senior creditors of the estate.

22 There was -- I think -- I think Mr. Sherwood may
23 have misspoken unintentionally. The reserve is not $435

24 million, you know, cash set aside. That's not the way the
25 reserve works under our plan. The way the reserve works is
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1 -- is that we have to reserve for the claim as if it were an
2 allowed claim in the amount of 435. So all -- all claims,

3 all disputed claims are reserved for as if they were allowed
4 in that amount and then that is calculated in accordance

5 with the holdbacks and everything else.

6 The effect of reserving as if they are an allowed
7 claim is -- is quite significant due to the accruance -- the
8 accruing of post-petition interest, continuing accrual of

9 post-petition interest on claims -- on allowed claims that
10 have not received their distribution, and has a particularly
11 dramatic effect due to the Court's rulings with respect to
12 the pay-over requirements of the contractually subordinated
13 creditors, in particular the peers.

14 So we have those in our papers and -- and, you

15 know, the rough calculation is that -- that continuing to

16 reserve for the MBS plaintiffs' claim as if it were an

17 allowed claim of 435 million essentially incurs $700,000 per
18 month in additional post-petition interest expense because
19 -- because that money, what's held back, can't be
20 distributed to holders of allowed claims and the interest
21 continues to accrue on what has not been distributed on
22 their claims.
23 The effect is much more significant on the peers
24 due to the contractual pay-over requirement. The peers,
25 while they accrue interest at the federal judgment rate in
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1 accordance with the Court's order, they pay-over interest to
2 senior creditors at the contractual rate. So the effect on
3 the peers is to reduce their recovery by -- by about $2

4 million a month. So it's a quite significant effect on --

5 on all creditors of the estate and a very dramatic effect on
6 the peers to continue to have to hold the reserve for -- for
7 the MBS claim.

8 Let me comment briefly on the assertion that we

9 somehow, I guess, sandbagged them and -- and that the
10 comments made in connection with the temporary allowance
11 motion at the time of confirmation are some type of
12 admission that -- that we never expected that -- that the
13 stipulation would limit them only to a subordinated claim.
14 It's always been our position that the -- that the
15 stipulation limited them to a subordinated claim. We just

16 didn't expect them to agree with it, and, obviously, they

17 haven't. The temporary allowance motion, Your Honor

18 remembers, was -- came before the Court on the MBS

19 plaintiffs' application to -- to temporarily allow their
20 claim into a Class 12 for voting purposes. They asked for
21 it in Class 12 and we looked at the circumstances and said,
22 okay. We can agree to that.

23 And -- and then they took a step back and said,
24 well, we're not sure we really want what we asked for.

25 We're afraid that you might ultimately try and subordinate
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1 us, so what we really want is by -- by giving us temporary

2 allowance in Class 12, there ought to be a final

3 determination that -- that for distribution purposes we're

4 in Class 12. And we stood up and said, no. That's not what
5 temporary allowance is about.

6 And Your Honor ultimately agreed with us that --

7 that there was not going to be a determination of -- of the
8 classification for distribution purposes at the time of

9 confirmation; that that was an issue for later, and that

10 because the plaintiffs had asked for temporary allowance in
11 Class 12, it was appropriate to give them temporary

12 allowance for voting purposes in Class 12, notwithstanding
13 the fact that down the road there was going to be a dispute
14 over whether it was a general unsecured claim or a
15 subordinated claim, both under the stipulation and should we
16 clear the stipulation under -- under 510 (b) which would --
17 which would need to be adjudicated.
18 And while the MBS plaintiffs contend -- contended
19 that that was unfair, Your Honor ultimately ruled that it
20 was not unfair; that creditors all the time bear the risk
21 that they might later be subordinated due to -- due to the
22 application of 510(b) or other principles of subordination.
23 So that's where we were on that.
24 Let me pause on the 1126 argument that -- that Mr.
25 Sherwood made in his remarks. He is suggesting that -- that
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1 under 1126 creditors who didn’t get property would be deemed
2 to reject and, therefore, if we go back to the question of

3 recovery, has there been any recovery at this point for

4 subordinated creditors that would allow reassertion of the

5 claim, that we should look to 1126(g) for guidance.

6 We certainly could have, under 1126(g) said that

7 there's no distribution to subordinated creditors. 1It's

8 only a contingent right in the event we clear the waterfall
9 later. So we'll just deem them to reject the plan and --
10 and effectively cram down over them. But that wouldn't work
11 under our plan, Your Honor.
12 Your Honor, we worked for -- for three years to

13 try and get a recovery to -- to shareholders. We had

14 enormous litigation over that and we ended up with a -- with
15 a plan that was the product of really an extraordinarily --
16 extraordinary compromise and we wanted anyone senior to

17 shareholders to vote in order to -- to confirm that plan

18 without having to deal with Armstrong issues or absolute

19 priority issues or anything else.
20 And, ultimately, we did get to vote. The plan was
21 confirmed in history. That's obviously very familiar to the
22 Court. So that's the reason why we proceeded that way. I
23 think we probably could have gone either way under 1126 and
24 that's why we opted to go the way we did.
25 Let -- let me turn if I could to merits of the
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1 subordination argument and -- and start with the

2 reconsideration aspects. We're here on a different claim

3 now, Your Honor.

4 Tranquility had not filed a lawsuit before

5 asserting its proof of claim. The plaintiffs here obviously
6 had. There certainly are similarities in the claims. There
7 are common issues. There are also very different issues.

8 The bulk of Tranquility's claim was asserted under

9 California State Securities law. They only had a handful of
10 -- of tranches subject to federal law, and as Your Honor is
11 familiar from the opinions and the history of that matter.
12 Even if we were to look at this through the lens
13 of reconsideration, what the plaintiffs are trying to do
14 here is to -- is to say that the Court's ruling on the
15 Tranquility matter is absolute, final law of the case, never

16 get to look at it again. But that's not what the law of the

17 case doctrine is about, Your Honor.

18 The law of the case doctrine is about when a

19 matter is -- is kind of firmly settled, that it's going to
20 govern for the rest of the case. There is no conceivable

21 way that the Tranquility matter could be considered resolved
22 or settled as a matter of law. We had a timely motion for
23 reconsideration of the Court's decision pending, which the
24 creditors' committee had filed and which the debtors had

25 joined. That matter was pending when we reached a
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1 compromise to resolve the Tranquility claim.

2 But the issues that were raised in the

3 reconsideration motion had not been adjudicated. That

4 motion was still pending. The MBS plaintiffs intervened in
5 that motion so that they could be heard on it, on the merits
6 presumably because if all they were going to do is step up

7 and say, too little, too late, Your Honor, that's certainly
8 an argument that Tranquility could have and -- and I'm sure
9 would have made had we -- had we litigated that motion

10 before -- before settling the claim.

11 So the matter is not settled. The motion for

12 reconsideration remains pending and there is absolutely no
13 reason that the Court should not address that -- that is,

14 should it reach the subordination issues, there is no reason
15 that the Court should not address it in full and address all
16 the substantive issues that -- that are before the Court.

17 Even if the Court were to look at it through the
18 lens of reconsideration, our argument, Your Honor, is that
19 the Court's decision on -- on subordination is -- falls into
20 the category of a clear error of law that ought to be
21 corrected, and it's obviously with -- with all due respect
22 to the Court that -- that we suggest that.
23 You know, having read the opinion when it came
24 down and the Court's reasoning, it became apparent to the
25 creditors' committee and to the debtors that -- that
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Tranquility had led the Court to an incorrect decision as a
matter of law and that it was really incumbent on us, on
behalf of the estate, to raise that and -- and make sure
that we put before the Court all the information necessary
so that -- so that -- in our view it was an error and if the
Court concluded it was an error, it would have the benefit
of all -- all the reasoning and rationale before it before
that decision became final.

The fundamental left turn that we think
Tranquility made in its analysis and -- and ended up in the
Court's opinion was the distinction between issuer and
issuing entity. And this becomes clear in looking at the
MBS plaintiffs' amended complaint in the -- in the Western
District of Washington action as well as their amended proof
of claim asserted here.

In the very beginning of the amended complaint,
the plaintiffs talk about their action on -- on securities
issued and served by -- by WaMu Capital, the underwriter, in
conjunction with the depositors of the -- of the mortgage
assets into the trusts: The Washington Mutual -- excuse me
-—- WaMu Asset Acceptance Corporation and Washington Mutual
Mortgage Securities Corporation.

That filters through into the amended proof of
claim that they've asserted here where it alleges quite

clearly in Paragraph 134 -- it takes a while to get to it.
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1 But in 134 they make it, you know, quite clear the

2 allegation that -- that WaMu Asset Acceptance Corporation

3 served as the issuer of the mortgage-backed securities that
4 -- that the plaintiffs purchased.

5 It becomes even clearer in looking at the -- at

6 the complaint as a whole; that is, in the Western District
7 of Washington the plaintiffs didn't sue the trusts. They

8 didn't sue the trusts at all. They sued Washington Mutual

9 Asset Acceptance, Washington Mutual Capital Corporation.

10 Their claim; that is, their fundamental allegation that

11 there has been illegality in the issuance of the securities
12 that they purchased, that claim is one that is asserted

13 against, among other entities, the depositor, not the trust.
14 And the reason for that is -- is because of -- of
15 the principles under the securities law that we have -- that
16 we have laid out -- the creditors' committee laid out in its
17 motion to amend and we have incorporated into our response
18 to the -- to the pending motion for a determination that --
19 that plaintiffs have filed for a determination that this
20 claim is essentially not subject to subordination. What
21 they're really seeking now in the pending motion is a
22 declaration that -- that their claim is not subject to
23 subordination as a matter of law.
24 And, you know, we've looked at that and concluded,
25 much for the same reason that we did in -- in conjunction
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1 with Tranquility where we went ahead and Tranquility had

2 objected and -- and said that, no, you shouldn't deal with

3 subordination now, Your Honor. We asked the Court to

4 address subordination and for the same reason that we did in
5 conjunction with Tranquility, we think it's appropriate for
6 the Court to -- to address it here and now should it --

7 should it reach the issue and not resolve it based on the --
8 on the stipulation.

9 So -- so what's the error in the Tranquility

10 analysis and why should -- should the result that the Court
11 reached in the Tranquility opinion not pertain here?

12 The real issue, obviously, goes back to 510(b) as
13 it must. What we're -- what we're talking about is

14 fundamentally a question of statutory interpretation and

15 Section 510(b) says that -- that we subordinate a claim that
16 arises from the purchase or sale of a security of the debtor
17 or an affiliate of the debtor. It doesn't say a security

18 for which the debtor or the affiliate is the issuing entity.
19 It says, a security of the debtor or an affiliate of the
20 debtor.
21 And the problem is this distinction, this
22 artificial distinction that says, well, if it's a security
23 for which the affiliate is the issuing entity, then -- then
24 no subordination. If it's a security for -- if it's a
25 security of an entity that's the issuer, then -- then, yes,
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subordination. And it's that distinction, that fundamental
distinction that we think is the -- is the error.

We have a situation here where the securities laws
provide quite unambiguously that -- that the issuer of
mortgage-backed securities is the depositor that deposits
the mortgages into the trust. The trust is merely a
conduit. The trust holds the mortgages, distributes the
principal and interest payments, works with the servicer to
make sure the mortgages get serviced. But it's really a
conduit entity, and it's the -- it's the depositor, for
securities law purposes, that's the issuer. It's the
depositor who is involved in the issuance of the security
and it's the depositor who the plaintiffs have asserted is
responsible for illegality in the issuance of the -- of the
securities.

Your Honor's opinion discussed the circumstances
of, well, let's think of the debtor or the affiliate was
just an underwriter or a broker and all it did was sell
stock of some third party company. I think Your Honor used
Apple --

THE COURT: Uh-huh.

MR. STROCHAK: -- in the decision. So -- so why
should this be any different. And the reason why it's
different, Your Honor, is because of the securities laws and

because we're dealing with mortgage-backed securities here.
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1 This is not a situation where -- where we have

2 truly a -- a completely third party security that has

3 nothing to do with -- with either the debtor or the

4 affiliate. This is -- this is mortgage-backed securities.

5 We live under a different regulatory regime that -- that

6 concludes that it is the depositor that is the issuer of the
7 security.

8 So while it's undisputed that Apple would be

9 completely unrelated to this estate in the hypothetical, the
10 same conclusion cannot be reached as to -- as to the issuer
11 of the securities for securities laws purposes. And the

12 issuer -- excuse me -- the issuer under securities laws, the
13 depositor, Washington Mutual, WaMu Asset Acceptance

14 Corporation is undisputedly an affiliate of the debtor in

15 this case. I don't think the plaintiffs have disputed that
16 and I think it's -- it's quite clear from the record that --
17 that that's the case.

18 So we have a situation where under the securities
19 laws WaMu Asset Acceptance is the issuer. It is the one
20 charged with responsibility for ensuring that the issuance
21 of the securities is legal. The plaintiffs are asserting
22 claims in -- in the Western District of Washington against
23 WaMu Asset Acceptance, and WaMu Asset Acceptance is
24 indisputably an affiliate of the debtor at the time of the
25 issuance of the securities.
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1 So when you add all that up, we end up with a

2 situation that quite clearly demonstrates that the Court's
3 conclusion that -- that neither the debtors nor their

4 affiliates are issuers in -- in reaching its decision on

5 subordination, and that's a quote from Page 20 of the

6 Court's -- of the Court's opinion. But that seems to us to
7 be quite contrary to what the securities laws provide and --
8 and we think leads inevitably to the result that these

9 claims, the MBS amended claim, must be subject to
10 subordination under Section 510 (b) should we -- should we
11 get to the subordination issue on the -- on the merits.
12 I've struggled, Your Honor, and I can't find any
13 principal basis to come to the conclusion that the purposes
14 of Section 510 (b) would be served any differently or there
15 should be any distinction between whether a claim is

16 asserted against an issuing entity or an issuer. I don't
17 see any principal basis to make a distinction why the

18 policies of Section 510(b) would be applied any differently
19 to -- to a claim whether it's -- whether it's against the
20 issuer or whether it's against the issuing entity of the
21 securities. It just doesn't make any sense to me under
22 510(b), and I've searched and scoured the case law and the
23 commentary for a rationale why they would be treated any
24 different and I -- and I simply can't -- I can't find any,
25 nor have the plaintiffs articulated any.
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1 The real issue is -- is as Slane and Kripke (ph)
2 made clear and all the rest of the commentary and much of
3 the case law makes clear is, you know, are we in a situation
4 where the risk of illegality in the issuance of the security
5 should be shifted in some way. And it -- it seems, you
6 know, patently clear here that -- that where the code very
7 specifically provides that -- that we subordinate not just
8 claims associated with the purchase or sale of equity
9 securities, but also debt securities. That's perfectly
10 clear from the statute. Your Honor has already ruled that
11 way in connection with the WMB bondholders' disputes.
12 Where the statute makes the distinction between
13 equity securities and debt securities and where the statute
14 clearly provides that subordination is applicable to
15 securities of affiliates as well as securities of the
16 debtor. We are not in a world where we are talking about
17 who bears the risk of illegality of issuance as between --
18 as between the purchasers of the securities and equity
19 holders of -- of the company as you would be in a
20 traditional, you know, stock subordination argument.
21 This is not that circumstance. This is the
22 circumstance where we're talking about the risk of
23 illegality in issuance and whether a claim should be treated
24 pari passu with general creditors of the estate or whether
25 it should fall below general creditors of the estate.
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1 And for all the same reasons that -- that

2 subordination is there, we have a situation here where the

3 plaintiffs have a separate set of assets. Their rights are
4 the mortgage-backed securities and the mortgages that

5 provide principal and interest payments for those securities
6 where those assets are separate, where -- where there is no
7 assertion whatsoever that those assets would be available

8 for distribution to general creditors of the -- of the

9 holding company estate. Those assets are gone from the

10 system so to speak. They're in the trust and the general

11 creditors of the estate have no access to those, nor do they
12 have any right of upside in the value that the -- that the
13 plaintiffs acquired when they bought their securities.

14 If the mortgage-backed securities that they

15 acquired did really well, if they had been underpriced in

16 the market, if they had been purchased for 100 cents on the
17 dollar and the market value increased to 105 cents -- I'm

18 just -- I'm just pulling a hypothetical here -- that

19 increase in value would have been solely for the plaintiffs
20 to -- to enjoy. It would not have gone back to creditors of
21 the estate in any way, shape, or form.
22 So for all the same reasons that you would
23 subordinate claims relating to the purchase or sale of
24 equity securities, it's equally applicable here because they
25 enjoyed -- the plaintiffs enjoyed all of the upside here.
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1 Just like the acquirer of stock would enjoy all the upside
2 in the value of the company, the acquirer of these

3 securities enjoyed all the upside in the value of the

4 mortgage-backed securities.

5 And for those reasons there -- there simply is no
6 policy basis to distinguish here between a security of an

7 issuer, which is -- which is what we have here, or a

8 security of an issuing entity. We just don't see the basis.
9 And because -- because we do have securities of an issuer,
10 WaMu Asset Acceptance, and because that issuer for
11 securities law purposes is an affiliate of the debtors, the
12 plain language of 510 (b) requires -- requires subordination
13 in this case.
14 Let me turn to the reserve just briefly, Your
15 Honor. The plaintiffs are kind of standing general

16 appellate principles on their head with respect to the

17 reserve. The -- there was no assertion or no suggestion and
18 no contemplation in the plan that should the Court conclude
19 that a claim is not in a particular class, that we would

20 have to continue to reserve in that class for the claim.

21 The Court has ample authority to order release of
22 the reserve under the -- under the confirmation order. We
23 have -- we specifically set up the reserve process in a way
24 that we could come back and estimate claims, if we needed

25 to. If we had a claim that was -- that was resulting in
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prejudice to the parties on account of the reserve, that we
could always come back and estimate the claim in order to --
in order to address that issue.

And the suggestion that we would have to keep the
reserve in the wrong class, should the Court rule that the
claim is subordinated, until the end of the appeal process,
essentially, gives the plaintiffs the right to go off, file
appeals. We could go all the way to the Supreme Court and
it could take years to get that reserve released. To
suggest that the Court is without authority to order the
release of the reserve is -- is not consistent with -- with
a prompt resolution of the estate or anything else in the
plan or the confirmation order.

Now, certainly, if -- if the Court decides to
release the reserve, the plaintiffs have the right to come
back and say, we're going to appeal, Your Honor, and we
would like a stay. We would like to maintain the status quo
pending appeal. The rules provide an adequate mechanism for
that and there's no reason that they should not be required
to bond the costs to the estate of maintaining the reserve.
And as I've articulated, it cost $2 million a month to the
peers' recovery, $700,000 overall in increased interest
payments by the -- by the estate.

And if we get to the point where the reserve is

released and the plaintiffs appeal, then this issue can be
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1 adequately dealt with in the context of an application for a
2 stay pending appeal, and the Court's determination of what

3 would be an appropriate bond on that -- on that appeal,

4 given the detriment to the estate and other creditors of

5 continuing to hold the reserve.

6 I'll stop there, Your Honor. I know Mr. Johnson

7 probably wants to say a few words on behalf of the

8 creditors' committee, unless you have any questions?

9 THE COURT: No. Thank you.

10 MR. STROCHAK: Thank you.

11 MR. JOHNSON: Good afternoon, Your Honor. Robert
12 Johnson from Akin Gump on behalf of the official committee
13 of unsecured creditors.

14 And before I begin, I would like to disclose that
15 the liquidating trust has engaged Akin Gump for certain

16 limited purposes, including advising the trust advisory

17 board. But I'm here today on behalf of the creditors'

18 committee, the creditors' committee which made the motion to
19 alter, amend the Tranquility decision. We will be filing an
20 amended 2014 statement shortly regarding that other
21 engagement.
22 Also, before I begin, I'm going to make reference
23 to a diagram which comes from the MBS plaintiffs' proof of
24 claim. It's Page 59, Claim 4069. May I approach and hand
25 up a copy?
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1 THE COURT: You may.
2 Thank you.
3 MR. JOHNSON: Your Honor, I'll begin with the
4 stipulation and order point. Much has been said on that
5 already, but I just want to highlight a few points.
6 As -- as the liquidating trust has argued, there
7 was no recovery of actual property to Class 18 at the time
8 of the sixth amended plan nor now with the seventh amended
9 plan. And so that's why we see that the stipulation and
10 order that was entered into in November 2010 made sense;
11 that if you were to interpret that stipulation and order as
12 saying that there was already at that time a recovery to
13 allowed subordinated claim, the MBS plaintiffs could have
14 immediately re-filed their claim.
15 It only makes sense in the context of the
16 mandatory subordination of mortgage-backed securities to
17 other bonds that would place them in Class 18 that would
18 then make sense to put off the litigation of the merits of
19 the MBS plaintiffs' claim at that time in November 2010.
20 So we contend that -- that there was -- because
21 there was no recovery at that time, and there has not yet
22 been a recovery to Class 18 at this time, that it's
23 inappropriate for the claim to be filed at this time.
24 The plaintiffs have accused us of playing fast and
25 loose with them with regard to the debating, but it simply
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1 isn't so. As the MBS plaintiffs have -- have alleged, as

2 they have argued under Section 1126(g), if they were going

3 to get no recovery, they would have been deemed to reject.

4 They wouldn't have had to vote. They could have stayed in

5 and -- and agreed to be in Class 18, as certain other

6 securities fraud plaintiffs did, and they they could have

7 voted in Class 18. But they choose not to do that.

8 Then when they came back in after the Tranquility
9 decision and they filed their claim, they then, in my
10 opinion, overreached by saying they wanted to be adjudicated
11 to the Class 12 for all purposes, not merely for voting, but
12 for all purposes. And we said at that time, if you want to
13 vote in 12, we're happy to let you vote in 12, but you can't
14 be adjudicated with a -- a shortcut approach. You have to
15 be in Class 12 for all purposes. And on top of that it's

16 quite clear from the stipulation and order that there had
17 been no recovery to Class 18, still there's no recovery to

18 Class 18, and that they belong in Class 18.

19 We also very clearly articulated that we, the

20 creditors' committee, disagreed with the Tranquility

21 decision. We had made the motion to alter or amend on

22 January 3rd and we felt that when the time was appropriate,
23 we would be able to make the arguments to Your Honor to

24 explain why we believed that that Tranquility decision did
25 contain an error of law and fact, and that it would cause a
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1 manifest injustice to the creditors who were in Classes 2

2 through 16.

3 As to the issue of whether the claim was to be

4 filed as a Class 12 or as a Class 18, there's just no such
5 thing on a proof of claim. A proof of claim form has a box
6 that you can check if you have a secured claim and it's got
7 a box that you can check if you have a priority claim. But
8 there's no place to put on a proof of claim form that this
9 is only going to be filed a subordinated claim. So there's
10 -- that argument is just a red herring, Your Honor.

11 I would like to move onto the subordination point
12 and to -- to the Tranquility decision.

13 First, the plaintiffs have argued that we don't
14 have an appropriate basis under Rule 59(e) for the motion to
15 alter or amend. And I would like to highlight, Your Honor,
16 this is not a new argument. The creditors' committee has
17 consistently argued that the mortgage-backed securities at
18 issue were the securities of WaMu Asset Acceptance Corp.

19 What happened, however, was during the argument,
20 nobody made reference to Section 2(a) (4) of the Securities
21 Act or Section 3(a) (8) of the Exchange Act. But this is a
22 securities fraud case. The plaintiffs are making a claim
23 under Section 15 of the Securities Act and you have to look
24 at the statute under which a cause of action arises to look
25 at the definitions.
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1 And the definitions that are in the Securities Act
2 provide very clearly in Section 204 and in Section 3(a) (8)

3 that the depositor is the issuer. So for purposes of

4 securities fraud, it's the depositor here, WaMu Asset

5 Acceptance Corp., which is the issuer of those certificates,
6 which we then served through the underwriter, WaMu Capital

7 Corp, done through the investors.

8 And you'll see on the bag, ma'am, that the trust

9 is below. The mortgage lines are transferred into that

10 trust and then the certificates transfer up to the

11 depositor. The depositor then transfers those to the

12 underwriter and the underwriter sells them to the investors.
13 So you can see from this arrangement that here -- and this
14 is in the plaintiffs' own proof of claim -- it's the

15 depositor here that's at issue.

16 Your Honor, the Max's Seafood case is a case that
17 we put in our pleading to call to the Court's attention that
18 the Third Circuit has said that if an argument -- that the
19 Court must consider, on a motion to alter or amend, an
20 argument, even if the argument had not previously been made.
21 We had argued that the depositor was the issuer. 1It's just
22 that those citations hadn't been provided at that time.
23 And I regret that those citations had not been
24 provided to the Court at that time. It certainly would have
25 made things a lot clearer if we had provided citations to
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1 2(a) (4), 3(a) (8), Securities Rule 191, Rule 3(b) (19) and

2 Regulation AB. Believe me, Your Honor, I did a lot of

3 homework between December 20th of 2011 and January 3rd when
4 we filed our motion to alter or amend.

5 But, unfortunately, Your Honor, in -- in the

6 Court's decision with the sentence that says, "neither the

7 debtors nor their affiliates are the issuers of the

8 certificates,"” and that is the error that we wanted to call
9 to the Court's attention because under the securities laws,
10 which is at issue for a securities fraud case, it's the

11 depositor that is the issuer, and that is WaMu Asset

12 Acceptance Corp.
13 Now this is also what distinguishes this case from
14 SemCrude that Judge Shannon decided. In SemCrude what Judge
15 Shannon had before him was a limited partnership and he
16 looked correctly at the Bankruptcy Code and said that the
17 definition of affiliate did not include a limited
18 partnership.
19 But here, the definition of an affiliate under the
20 Bankruptcy Code clearly does include a corporation that is
21 owned by WaMu Bank and that, in turn, is owned by WaMu, Inc.
22 So here we do fall within the definition of an affiliate and
23 that is what distinguishes us from the SemCrude decision.
24 It also distinguishes us from the analogy of Apple
25 stock because what we have here in this diagram shows that
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what -- what we have are mortgages that were originated by
WaMu Bank, transferred down to this depositor, and then
there was the securitization process to the investors.
That's a far cry from a situation in which WaMu Capital Corp
might be buying the stock of a completely unrelated entity.
These are related entities as shown in the diagram that the
MBS plaintiffs provided. And that shows why it's so
different from Apple stock.

I would also like to point to the issue of the
equity risk and the policy arguments that were made by the
parties and by the Court with respect to 510(b). And what's
important here is that it's not a question of acquiring an
interest in the affiliate of the debtor when you're talking
about a bond as opposed to a stock.

So just as those people who purchased the bonds of
WaMu Bank did not acquire an equity interest in WaMu Bank,
and yet their bonds were subordinated. The Court properly
found that bonds that were issued by this entity, WaMu Bank,
which is an affiliate of WaMu, Inc, those are subordinated
with respect to WaMu, Inc's creditors. They are
subordinated to the creditors of WaMu, Inc. So it's not a
question of the equity interest in that entity. It's a
question of the bond being subordinated to other bonds.

I would like to speak about the harm to the estate

and to the creditors. As the liquidating trust has pointed
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out, the clip of 435 million in reserve at the federal
judgment rate gets to $700,000 a month, and so that's a true
out-of-pocket expense to the liquidating trust. Of course,
the peers suffer even more because due to their contractual
pay-over requirements, they have to pay up to the more
senior creditors, and so with respect to them, the cost is 2
million a month.

Your Honor, there may have been a mistake with
respect to the citation or the lack of citation of the
particular elements of the law and the prior arguments that
were made, but there's no reason why that mistake now should
inure to the detriment of these creditors.

I would also like to address the issue of the
reserve. It simply makes no sense to require a reserve of
cash if the Court determines -- which we respectfully submit
the Court will after considering our arguments and our
provision of the authority regarding the Securities Act and
the regulations. It simply would make no sense to reserve
cash for a claim that, as a matter of law, must be a
subordinated claim.

We think that what would make sense would be that
when we got to the point that liquidating trust interests
were being distributed to other allowed subordinated claims,
if at that time the MBS plaintiffs' claim is still

contingent, if it's still undetermined, if it's still
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unliquidated, then there could be a reserve of liquidating
trusts' interests in the tranche that corresponds to Class
18 at that time. But there's no reason to hold up $435
million in cash which should be distributed to holders of
claims in Classes 2 through 16 if there's no possibility
that the MBS plaintiffs will end up with a claim that's in
Class 12.

And so, finally, just to sum up, Your Honor, with
respect to law of the case, law of the case, of course, is a
discretionary doctrine and, Your Honor, we have made it
quite clear from as soon as we -- we received the
Tranquility decision through our motion to alter or amend
that we disagreed with that. We take the position that the
Tranquility decision was not a final decision because we had
made the motion to alter or amend and it had not been
decided.

We also believe that Your Honor should exercise
her discretion not to apply law of the case with respect to
Tranquility, but to find the law of the case that should be
applied here is the law of the case with respect to the bank
bondholders. 1It's that the bonds of an affiliate of the
debtor must be subordinated to the other bonds.

Thank you, Your Honor.

THE COURT: Thank you.

Reply.
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1 MR. SHERWOOD: 1I'll try to keep my remarks limited
2 to reply.

3 First, Your Honor, let me just reemphasize that

4 the extrinsic facts and circumstances and -- and so forth at
5 the time of entering into the stipulation are irrelevant

6 when the terms of the stipulation are clear; and clearly

7 here they don't address classification; and clearly here

8 they use the word "recovery" as opposed to actual recovery;
9 and clearly here you have the debtor acknowledging that

10 there was a distribution to Class 18 and that Class 18

11 received property.

12 But, Your Honor, if you're going to --

13 THE COURT: Well, I -- I think they said they did
14 not. There was no issuance of litigating trust certificates
15 to Class 18.

16 MR. SHERWOOD: They said that, but as a matter of
17 law Your Honor can and should find that Class 18 received

18 property under the plan because that's what would have to

19 happen in order for Class 18 to vote and not be deemed to
20 reject under Section 1126.
21 And, furthermore, Your Honor, it's really in black
22 and white in the debtors' plan. The debtors' plan says that
23 Class 18 is impaired and receiving distributions pursuant to
24 the plan. That's a recovery. A distribution is a recovery
25 and property is a recovery. And for them to start splitting
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1 hairs now on what the meaning of a recovery is in order to

2 keep us from filing our proof of claim --

3 THE COURT: Well, I'm -- I'm not sure anybody in

4 Class 18 would say that they've gotten a distribution or any
5 recovery as of today.

6 MR. SHERWOOD: Okay. Your Honor, that raises

7 another good point.

8 First of all, at the time of the stipulation, the
9 plan that was on file at that point in time was not

10 confirmed. And more importantly, Your Honor, at that time
11 the plan that was on file, and I think the second -- which
12 was not confirmed, and I think the second plan that was not
13 confirmed did not provide for the substantial return to

14 equity that the seventh amended plan provides.

15 So that is an additional fact and circumstance

16 that the Court should consider. If you think about it, if
17 you want to go back and try to figure out what the facts and
18 circumstances were back in November of 2010, there was no --
19 there -- there's 100 million-plus of return to equity under
20 the seventh amended plan.
21 THE COURT: Why is that relevant?
22 MR. SHERWOOD: Because from the perspective of
23 Class 18, a return to equity is very relevant. A 100
24 million -- if I'm sitting in Class 18, Your Honor --
25 THE COURT: Okay.
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MR. SHERWOOD: -- and I see no -- a contingent
recovery to my -- my constituency, my claim.

THE COURT: Yeah.

MR. SHERWOOD: Yet, I see below me a 100 million-
plus recovery to equity, that's -- that's very important
from the perspective of a Class 18 holder.

THE COURT: And they voted.

MR. SHERWOOD: Who voted?

THE COURT: Class 18.

MR. SHERWOOD: Class 18 voted and I think, Your
Honor, if you look at Class 18, each and every member of
Class 18 who voted got some other type of plan consideration
under this plan. They got -- you take Tranquility, okay.
Tranquility got like a nine-million-dollar Class 18 claim,

but they also got a nine-million-dollar Class 12 claim

provided they vote in favor of the -- of the plan.
You look at it -- there was another group. They
got their counsel fees paid provide -- and, again, provided

they vote in favor of the plan. And then there was Mr.
Stark's clients who was -- was thrown a Class 18 claim along
with substantial other consideration provided they vote in
favor of the plan.

So, yeah, they voted and we didn't vote in Class
18 because -- because Your Honor had decided Tranquility.

They had indicated that --
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1 THE COURT: Well, you indicated you wanted to vote
2 in Class 12.
3 MR. SHERWOOD: Correct. But at the same time,
4 Your Honor, we indicated that if we were not going to be in
5 Class 12, it would be nice for us to learn that that was the
6 case before we voted. And, Your Honor, we -- we pressed
7 that issue. We pressed that issue on multiple occasions and
8 -- for the -- for the exact reason that we didn't want to be
9 standing here today saying, Judge, we voted Class 12 and
10 they're trying to put us in Class 18 under this stipulation,
11 and because they want to overrule Tranquility --
12 THE COURT: But I overruled you on that. I did
13 not decide the classification or amount of your claim for
14 anything other than purposes of voting. And all parties
15 rights were reserved to argue that.
16 MR. SHERWOOD: That's right. I'm not -- that
17 happened and -- and it happened over my -- over my
18 objection.
19 But it -- but I think it's something that I would
20 -- would hope that the Court would consider at this point in
21 time because I don't -- I don't think I would have done it
22 any other way, even looking back. Your Honor had decided
23 Tranquility. If -- I mean, what gets me about it, Your
24 Honor, the change of position is what they're saying here is
25 that this -- that this trigger has not occurred, and they
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could have said that before confirmation. They could have
asked Your Honor --

THE COURT: I think they did say.

MR. SHERWOOD: They could have asked Your Honor to
reconsider and rule whether you're going to reconsider
Tranquility before confirmation.

THE COURT: but -- but they didn’t. They had a
lot of other things going on and the whole purpose really of
the stipulation was to not decide those issues. Wasn't that
the purpose of the stipulation?

MR. SHERWOOD: No. Not from our perspective.

THE COURT: Well --

MR. SHERWOOD: Your Honor, the purpose of the
stipulation, the solicitation procedures -- I mean,
basically, what we did is we followed the procedures that
were set forth by the debtor to a T. And they said if you
have filed a proof of claim and you want to allow that claim
not just for voting purposes, but also for classification
purposes to file a motion, which we did, and we filed a --
we said -- we contend that we have a Class 12 claim for like
two-hundred-and-some-million, then we amended it to the 435.
And it was incumbent upon the debtor at that point and the
estate, if they had a clear view -- I'm just -- I'm just --

THE COURT: I know what your argument was, but I

did overrule you on that point.
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MR. SHERWOOD: Okay. So let's -- let's get --
THE COURT: Where we are today.
MR. SHERWOOD: Okay. We -- just on that point and

-- and we voted in Class 12, but I think the Court should be
cognizant of the fact that had we voted in Class 18, the
debtor would have -- the debtors' plan would have been in
serious jeopardy because of the absolute priority rule. And
-- and this was, to some extent -- not to some extent, but
clearly gainsmanship on their part to put us in Class 12 at

one point and then flip-flop later.

Your Honor, we relied on -- we relied on our Class
12 status in -- in exercising our rights pursuant to the
plan and -- and there should be some finality at

confirmation with respect to our treatment as a Class 12
creditor.

Let -- let me -- let me turn to the reserve issue.
Again, the debtor drafted the plan. The debtor drafted the
confirmation order. The terms of the plan are clear. They
provide that to the extent that there is any dispute with
respect to this or -- or that the order disallowing this
claim is not resolved by a final order, the reserve has to
stay in place. And the confirmation order and the plan
should be enforced as written, again, by the estate. And --
and there's no reason to -- to deviate from that.

THE COURT: I understand.
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1 MR. SHERWOOD: Getting -- getting to Tranquility,
2 the standard for reconsideration is manifest injustice and
3 it has to be -- the error has to be apparent to the -- to

4 the point of being indisputable. And, again, I think if you
5 look at their brief on Page 18 where they cite to SEC Rule

6 191 and the definition of -- of "issuer" and the bold part
7 at the top of Page 18. It says that the depositor for an

8 asset-backed securities acting solely in its capacity as

9 depositor to the issuing entity is the issuer for purposes
10 of the asset-backed securities of that issuing entity.
11 And then the same language is at the last part of
12 Paragraph A in Paragraph 34 that's in bold. And I think
13 this -- this really highlights that even the SEC rules
14 recognize a distinction between a depositor in an issue and
15 the issuing entity, just like Your Honor did in Tranquility.

16 And I think that that philosophy, that rationale, is still

17 good.

18 And, you know, in terms of the basis for that, I

19 think, Your Honor, that there was that Slane and Kripke

20 article that you cite in Tranquility and I think it's clear
21 that the purpose of Section 510(b) is to guard against

22 having someone who is an equity holder in the debtor or in

23 an affiliate of the debtor being elevated to -- to the

24 position of a creditor, and that's not what's happening

25 here.
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1 And then finally on Tranquility, Your Honor, the

2 reported entity, the issuer, the depositor and -- and, you

3 know, all of the entities in -- in the chart that was handed
4 up by counsel to the committee, they are all included within
5 these SEC definitions really to expand liability and

6 reporting. And just because the SEC -- just because some --
7 there is a claim under SEC law, that doesn't mean that that
8 law that governs that claim is suddenly going to govern a

9 bankruptcy court's analysis under Section 510. And 510
10 purposes -- 510 has a completely different purpose and --
11 and Your Honor is -- and there's nothing manifestly long or
12 grossly unjust about what -- what Your Honor's rationale was
13 in Tranquility.

14 So, Your Honor, you know, based on all that we --
15 we think that -- that the language of the stipulation is

16 clear and there has been a recovery under the plan to Class
17 18, which is a class that's receiving property and

18 distributions for sure. And a contingent right of recovery
19 is no less a recovery than an actual right. And it wouldn't
20 make sense, also, Your Honor, to read the stipulation to
21 wait for actual cash to come in -- into hand because that
22 would be -- you know, at that point in time we don't know
23 what the facts and circumstances would be. And, moreover,
24 we're in Class 12 anyway so it just doesn't make sense.
25 So for those reasons, Your Honor, and really just
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1 before I sit down I think it -- it would be unjust for Your
2 Honor to allow the debtor and the committee to sort of play
3 the game that they did by putting us in Class 12 and sort of
4 laying down for voting purposes when they knew full well all
5 alone -- all along that they were going to change their
6 tune. I think that's playing fast and loose with the Court,
7 certainly with me and our clients who, you know, deserve to
8 have a day on the merits of their claim. And -- and that's
9 all we're seeking here. We're not seeking a four-hundred-
10 and-thirty-five-million-dollar allowed claim. We just want
11 to know that we're in Class 12.
12 Thank you.
13 MS. KASWAN: Your Honor, could I just speak to
14 some issues --
15 THE COURT: Okay.
16 MS. KASWAN: Counsel did address back to what hard
17 work we did in --
18 THE COURT: All right.
19 MS. KASWAN: Your Honor, I'm not a bankruptcy
20 lawyer. I'm a securities lawyers. And -- and that's why I
21 wasn't speaking, certainly, in the first part of this
22 argument. But the securities laws, both Section 11 and
23 Section 10 (b) (5) are disclosure statutes. They -- they
24 don't turn on who owns the securities. They turn on who is
25 the speaker. And in connection with Section 11, ordinarily,
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1 the issuing entity and the issuer are the same. They are

2 the ones who file the statements with the Court. They are

3 the speakers.

4 And so Section 11 imposes liability if the

5 disclosures are false or misleading. And that would be

6 ordinarily on the entity that files the disclosure

7 statements, the officers who sign the disclosure statements,
8 and the underwriters who sell the securities. That's a very
9 different concept than Section 510(b) which looks to the
10 entity that owns the securities or in connection with the
11 bond, the entity whose collectability and resources the
12 debtors are looking to for repayment of the bond.

13 So that's why, you know, I believe that the

14 regulation is irrelevant to the issue of a 510(b) question
15 and, also, the securities law for interpretation of Section
16 11 and the issue of who is liable under the disclosure

17 statutes is irrelevant to subordination under 510(b). Both
18 of those statutes are directed to different concepts.

19 And certainly, you wouldn't say, for example, that
20 WMI and the officers are affiliates even though the
21 affiliates are speakers and, therefore, liable under Section
22 11, and WMI could be liable as a control person under
23 Section 15 for the false statements by the officers. That's
24 what's happening here is that because the depositor is the
25 manager and the speaker, they are liable under Section 11;
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1 that is wholly unrelated to the question of whether or not
2 they are the owner of either the stock or the bonds that are
3 being issued that -- the owner of the bonds or the issuing
4 entity. And so that's why that's the appropriate entity to
5 look to under 510(b).

6 THE COURT: Thank you.

7 MR. JOHNSON: Your Honor, very briefly on the

8 point that Ms. Kaswan just made. I think she hit the nail

9 right on the head. The question of the securities laws is
10 who is the speaker and the question under the Bankruptcy

11 Code is what is the definition of an affiliate.

12 Now where that intersects is right here on this
13 chart. I just drew a circle around all the entities that
14 are corporations and the ones that are affiliates.

15 Washington Mutual Bank is an affiliate of WMI because it's
16 one-hundred percent owned by WMI. WaMu Asset Acceptance

17 Corp. is one-hundred percent owned by Washington Mutual

18 Bank, and under Section 101 of the Bankruptcy Code, that

19 means that WaMu Asset Acceptance Corp. is an affiliate.
20 And as Ms. Kaswan correctly pointed out, the
21 securities laws do look to who is the speaker in order to
22 determine where there is liability. And the basis of their
23 lawsuit in Washington and their claim here is securities
24 fraud against WaMu Asset Acceptance Corp. It's not against
25 the trust, which merely held those mortgages.
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1 So here we now have the intersection of the

2 securities law providing the definition of what is the

3 issuer and the Bankruptcy Code providing that if the issuer
4 is an affiliate, then it -- it then matches the definition
5 of what is an affiliate and, therefore, it needs to be

6 subordinated under Section 510 (b).

7 Thank you.

8 THE COURT: Thank you.

9 MR. STROCHAK: Thank you, Your Honor. Adam

10 Strochak. Just -- just two very brief points.

11 Mr. Sherwood, I think, quoted from Section 22.1 of
12 the plan, the treatment of subordinated claims, and he left
13 out the key language. The plan says that "Commencing on the
14 effective date and in the event that all allowed claims and
15 post-petition interest claims in respect of allowed claims
16 are paid in full, then each holder of an allowed

17 subordinated claim will get liquidating trust interests."”

18 That's the key language. The way the plan works
19 is that until the waterfall fills up, there is no
20 distribution of liquidating trust interests to -- to the
21 holders of allowed subordinated claims.
22 The latter point I'll just echo what -- what Mr.
23 Johnson said and perhaps put a little different slant on it.
24 You know, we -- we agree that the SEC rules do
25 make a distinction between issuer and issuing entity. And
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the key point, the whole -- the whole argument that we've
made is that -- is that Section 510(b) doesn't make that
distinction. There is no principal basis to make a

distinction between issuer and issuing entity in connection
with mortgage-backed securities.

And as Ms. Kaswan stated, you know, we're a little
bit out of the ordinary here. This is not the ordinary
situation where the issuer is both the entity and the
speaker, as she -- as she put it. We're in a situation
where -- where those were separated.

But what rational basis is there under 510(b) to
say that, well, a claim against one would be subject to
subordination, but a claim against another would not. If --
if the -- if the allegation is that there was illegality in
the issuance of the securities, then -- then there's no
reason to say that a claim against the issuer would not be
subject to -- that is, a claim relating to securities of the
issuer would not be subject to subordination as long as the
issuer is an affiliate, and plainly in this case it was.

Thank you, Your Honor.

MR. ETKIN: This has been very difficult for me to
just sit through --

THE COURT: All right. So --

MR. ETKIN: So with the Court's indulgence just

two minutes.
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1 THE COURT: Two minutes.

2 MR. ETKIN: First of all, I think we have a basic
3 disagreement as to what provisions of the plan to -- to look
4 to to determine --

5 THE COURT: You have to identify yourself for the
6 record.

7 MR. ETKIN: I'm sorry, Your Honor. Michael Etkin,
8 Lowenstein Sandler, bankruptcy counsel to the MBS

9 plaintiffs. My apologies.

10 We're -- we're looking at different plan

11 provisions. Your Honor, I think that Section 30.2 of the
12 plan which Mr. Sherwood pointed out earlier, and which has
13 not been the subject of comment by either the post-

14 confirmation trust or the committee, says clearly and

15 unequivocally that -- that Class 18, along with other

16 classes, are receiving distributions pursuant to the plan.
17 You can't -- you can't talk your way around that, Your

18 Honor.

19 THE COURT: Well, you can if you look at the
20 actual language of whether they're getting distributions.
21 MR. ETKIN: But, Your Honor, the debtors -- the
22 debtors admit in the context of the plan that they're
23 getting distributions. That's an admission. That's clear
24 and unequivocal. They can't now say, well, we didn't mean
25 it. They can't now say, well, you know, we -- we really
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1 meant that it was non-contingent distributions. It says

2 what it says and it's clear. So from our perspective, Your
3 Honor, that really resolves the issue.

4 And then one point on this Tranquility argument,
5 which -- which Mr. Strochak just talked about. The fact

6 that there's no reason or no basis under 510 (b) to

7 distinguish between the issuer and -- and the issuing

8 entity. Well, the SEC makes that distinction. They don't
9 make that distinction. 510(b) doesn't talk about

10 securities, doesn't talk about an issuer. 510(b) talks

11 about securities, whether equity or debt, of the -- of the
12 debtor or an affiliate of the debtor.
13 Now we're arguing as to who they think an
14 affiliate of the debtor is. The fact is that the -- that
15 the securities, the asset-backed securities are securities
16 of the issuing entity. Now why do I say that? Because
17 that's what the SEC rule says. It says that -- that the
18 depositor is considered the issuer for all of those issues
19 relating to reporting because they're the ones who have the
20 information and they're the ones who would stand liable for
21 misstatements with respect to that information.
22 But the rule goes further and it says, as -- as
23 the debtors quoted in their -- in their objection, it says
24 that the depositor to the issuing entity is the issuer for
25 purposes of the asset-backed securities of that issuing

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



13-01262Xrage 0Bat2223MFied B423/0 854 Erftdest0BHIEBA1E 1Pye2824 dittddhment C

Pg 125 of 138

Page 124

1 entity. That parrots the language of 510(b). The

2 securities are of the issuing entity. They're not

3 securities of the issuer. The assets of the issuer,

4 performance of the issuer have nothing to do with the

5 investment that was made.

6 This all makes perfect sense, especially when you
7 look at the background of 510 (b) which has been appended to
8 tell the investor that you can't jump the line simply by

9 asserting a litigation claim if you bought securities of the
10 debtor or of an affiliate of the debtor. By virtue of the
11 SEC's own language, these were asset-backed securities of
12 that issuing entity. That issuing entity was not an
13 affiliate. 510(b) does not apply.
14 Thank you, Your Honor.
15 THE COURT: All right. No more. 1I'll tell you
16 what I am going to decide today.
17 First of all, the trigger has not occurred for
18 purposes of the stipulation. There has been no recovery on
19 Class 18 simply by confirmation of the plan or by the fact
20 that the debtor allowed that class to vote. The reality is
21 there has been no distribution of any property, cash,
22 liquidating trust certificates, or anything to Class 18.
23 The stipulation provided that no claim would be filed until
24 that time and, therefore, the claim is premature.
25 With respect to the reserve, therefore, since
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1 there is no pending claim, no reserve need be provided by

2 the debtor in cash or in liquidating certificates.

3 With respect to the issue of whether there was an
4 agreement that they would only file a Class 18 claim, there
5 is nothing in the stipulation that says that. So at the

6 time of the trigger, they are free to file a Class 12 claim.
7 With respect to the applicability of the

8 Tranquility decision, I don't think the MBS plaintiffs can

9 rely on that. It was not a decision with respect to their
10 claim. The claims are different. 1In addition, it was not a
11 final decision at all because of the pendency of the motion
12 for reconsideration. I did not get the chance to address

13 that motion or make any ruling on those arguments. So,

14 quite frankly, it is not law of the case. If it were, I

15 would exercise my discretion not to apply it to this claim.
16 But I think it's not necessary for me to decide

17 the merits of that argument at this time because I think

18 that the MBSA -- MBS plaintiffs do not have the right to

19 file or prosecute a claim now and won't have that right
20 until the -- any recovery is had on the Class 18 claims, and
21 that means a -- an actual distribution.
22 Okay.
23 MR. STROCHAK: Your Honor, I think it quite makes
24 sense for us to reduce your ruling to an order, circulate it
25 to plaintiffs and then submit it under certification.
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1 THE COURT: Okay.

2 MR. ROSEN: Thank you very much, Your Honor.

3 THE COURT: We're done with the agenda, then?

4 MR. ROSEN: That is the agenda, Your Honor.

5 MR. SHERWOOD: Thank you, Your Honor.

6 MR. ETKIN: Your Honor, I think there's one more
7 thing on the agenda, which was the least -- and it could be
8 handled quickly, I guess, but it -- there was a status

9 conference in connection with the certification motion. I
10 don't know that there's much to be said right now. I'm --
11 given the length of the argument on the certification, I'm
12 not going to get into arguments on the objection filed. We
13 can do that in reply papers prior to a scheduled hearing on
14 the merits.
15 With respect to timing, and I think one of the
16 issues that the debtors -- that the debtors raise is that
17 issue. I guess we can talk to the debtor about that and see
18 whether we can reach some agreement, or we can advise the
19 Court and put it on for substantive hearing at -- at some
20 omnibus hearing date in the future.
21 THE COURT: I think you should talk about whether
22 or not we -- and when we have it.
23 MR. STROCHAK: We'll do that, Your Honor.
24 MR. ETKIN: We will discuss that, Your Honor.
25 THE COURT: All right.
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1 All right. We'll stand adjourned, then.
2 MR. STROCHAK: Thank you, Your Honor.

3 MR. ROSEN: Thank you.

4 MR. SHERWOOD: Thank you.

5 (Whereupon, the proceedings concluded at 1:16 p.m.)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400



13-01262Xrage 0Bat2223MFied B423/0 854 Erftdest04IEBA13 1872828 dittdthment C

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pg 129 of 138

INDEHX

RULINGS

DESCRIPTION

Debtors' Twenty-Third Omnibus

(Substantive) Objection to Claims

Debtors' Objection to Proof of

Claim Filed by AT&T Corp.

Debtors' Sixtieth Omnibus

(Substantive) Objection to Claims

Debtors' Motion to Estimate Maximum
Amount of Certain Claims for Purposes
of Establishing Reserves Under the

Debtors' Confirmed Chapter 11 Plan

Motion for a Protective Order for
Claimants Al Brooks, Todd Baker,
Deb Horvath, John McMurray, Tom Casey,

and David Schneider Pursuant to Rule 26 (c)
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I NDE X (CONT.)

RULINGS

DESCRIPTION PAGE LINE

Motion of the Official Committee

of Unsecured Creditors to Alter or
Amend the Court's Opinion and Order
Regarding Subordination of the Claim

of Tranquility Master Fund, Ltd. -- --

Motion of Washington Mutual, Inc. for
an Order, Pursuant to Section 105 (a)
of the Bankruptcy Code and Rule 9019
of the Federal Rules of Bankruptcy
Procedure, Approving Stipulation and
Agreement By and Among Washington
Mutual, Inc., JPMorgan Chase Bank,
National Association and U.S. Bank,
National Association, as Successor to
Union Bank, N.A. Resolving Adversary

Proceeding and Related Proofs of Claim -- --
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I NDE X (CONT.)

RULINGS

DESCRIPTION PAGE LINE

Motion for an Order, Pursuant to
Section 105(a) of the Bankruptcy Code
and Bankruptcy Rule 9019, Approving
the Stipulation and Agreement Between
Washington Mutual, Inc. and MSG Media
Reducing and Allowing Proof of Claim

Number 1841 - -

Application of (I) Wilmer Cutler

Pickering Hale and Dorr, LLP,

(IT) Pachulski Stang Ziehl & Jones, LLP,

and (III) Boies, Schiller & Flexner, LLP

for Compensation for Services Rendered

and Reimbursement of Expenses as Counsel

to the Ad Hoc Group of WMB Senior Noteholders
for the Period from the Petition Date

Through the Effective Date -- --
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1 I NDE X (CONT.)
2
3 RULINGS
4 DESCRIPTION PAGE LINE
5

6 Washington Mutual, Inc. and WMI

7 Investment Corp. v. Peter J. and

8 Candace R. Zak Living Trust of 2001

9 u/d/o August 31, 2001, et al.

10 (Adversary Proceeding No. 10-53420) -- --
11
12 Debtors' Seventy-First Omnibus
13 (Substantive) Objection to Late

14 Filed Claims - -

15

16 Debtors' Seventy-Second Omnibus

17 (Substantive) Objection to Claims - -
18

19 Motion of Deutsche Bank Trust Company

20 Americas in its capacities as Indenture

21 Trustee and Guarantee Trustee of Two

22 Series of WMB/CCB Subordinated Notes for
23 Entry of an Order Allowing and Authorizing
24 and Directing Payment of Its Claims for

25 Fees and Expenses - -
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RULINGS

DESCRIPTION

Motion of Law Debenture Trust Company

of New York, in its capacity as Indenture
Trustee, for Entry of an Order Partially

Allowing and Liquidating Proof of Claim

for Fees and Expenses Incurred from
January 1, 2012 through and Including

March 31, 2012

Motion for an Order, Pursuant to
Section 105(a) of the Bankruptcy Code
and Bankruptcy Rule 9019, Approving
Stipulation and Agreement Between WMI
Liquidating Trust and SPCP Group, LLC
Reducing and Allowing Proof of Claim

Number 4048
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I NDE X (CONT.)

RULINGS

DESCRIPTION

Fourth Motion of Wells Fargo Bank, N.A.,

in its capacity as Successor Indenture
Trustee and Successor Guarantee Trustee,

for Entry of an Order Further Partially
Liquidating and Allowing that Aspect of

its Proof of Claim Relating to the Trustee's

Fees and Expenses

Fourth Motion of Wilmington Trust Company,
in its capacity as Trust Preferred Trustee,
for Entry of an Order Further Partially,
Liquidating and Allowing Proofs of Claim for

Fees and Expenses

Fourth Motion of The Bank of New York Mellon
Trust Company, N.A. in its capacity as
Indenture Trustee, for Entry of an Order
Further Partially Liquidating and Allowing

Proof of Claim for Fees and Expenses

Page 133

PAGE

LINE

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com

516-608-2400



13-01262Xrage 0Bet2223MFied B423/0 854 Erftdest04IEBA13 1P8ye2834 ditiddhment C
Pg 135 of 138

Page 134

1 I NDEZX (CONT.)

2

3 RULINGS

4 DESCRIPTION PAGE LINE
5

6 Fourth Motion of Wilmington Trust Company,

7 in its capacities as Indenture Trustee
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Ve

FILED

UNITED STATES BANKRUPTCY COURT JUL 1 12003
NORTHERN DISTRICT OF OKLAHOMA

EL. WlLLIAHs GLERK
"ICHAEANKHU FTCY COURT

HORTHEFN DLETRICT OF OKLAHOMA
IN RE: }
)
COMMERCIAL FINANCIAL ) Case No, 98-05162-R
SERVICES, INC,, : } Clmpter 11
and o }
CF/SPC NGU, INC._, ) Case No. 98-05166-R
) Chapter 11 Jointly Administered with
_ Debtors. ) ' Case No 98—05162-R .
NATIONSBANK,'NA ' S } ' o ‘
)
Plaintiff, )
' )
V. } Ady. Case No. 98-0356-R
}
COMMERCIAL FIHANCIAL }
SERVICES, INC., )}
)]
Defendant, )
and )
' )
THE OFFICIAL COMMITTEE OF )
UNSECURED CREDITORS, and THE )
OFFICIAL COMMITTEE OF ASSET- )
BACKED SECURITYHOLDERS )
_ )
Intervenurs. }

ORDER GRANTING COMMERCIAL FINAN CIAL

Before the Court are the following pleadings:

. Commercial Financial Services, Inc,’s Mnﬁoﬁ for Sunnnary Judgment (Adv. Doc. 122)
(“CFS Motion”} and Memorandum of Law in Support of Motion of Commercial Financial
Services, Inc, for Summary Judgment (Adv. Doc. 123) (“CFS Opening Brief™), both filed on
February 7, 2002;

»  Commercial Financial Services, Inc.’s Supplement in Support of Motion for Summary'
Judgment (Adv. Doc. 128) ("CFS Supplement”), filed on March 15,2002;
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. Bank of America, N.A.'s Combined (1) Objection to Commercial Financial Services, Inc.'s
February 7, 2002 Motion for Summary Judgment, and (2) Supporting Brief (Ady. Doc. 133)
{“BOA Objection™), filed on May 15, 2002;

. Commercial Financial Services, Inc.’s Reply in Support of its Motion for Summary
Judgment (Adv. Doc. 143) ("CFS Reply™), filed on June 14, 2002;

. Joint Statement of Intervenors in Support of Commercial Financial Services, Inc.’s Reply in
Support of its Motion for Summary Judgrnent (Adv. Doc. 145) (“Intervenors” Statement™),
filed on June 14, 2602; and ' a '

. Bank of America, N.A."s Surreply Regarding Commercial Financial Services, [nc.”s Motion
for Summary Judgment {(Adv. Doc. 151) (“BOA Surreply"™), filed July 19, 2002,

L Jurisdiction

The Coutt has jurisdiction of this “core” proceeding by virntue of 28 U.S.C. §§ 1334, 157(a),
and 157(h)}2)A), (B)and (O); and Miscellancous Order No. 128 of the United States District Court
for the Northern District of Oklahoma: Order of Referral of Bankruptcy Cases effective July 10,
1984, as amended. Further, the Courtretained post-confirmeation jurisdiction to determine adversary
proceedings pending on or initiated after the effective date of the Second Amended Plan of Orderly
Liquidation entered in the main bankruptcy case on September 14, 2001. See Order Confirming
Sccond Amended Plan of Orderly Liquidation {Banke. Doc¢. 3306) at 18, § P(5).
Il Summary Judgment Standard

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law.” Fed, R. Civ. P,
56{(c) (made applicable herein by Bankruptcy Rule 7056). “One of the principal purposes of the

summary judgment rule is to isolate and dispose of factually unsupported claims or defenses [and)
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. ... it should be interpreted in a way that allows it to accomplish this purpose.” Celotex Corp. v.
Catyett, 477 U.S. 317, 323-24 (1986).

Substantive law determines ﬁtﬁch facts are material; “{o]nly disputes over facts that might
affect the ouicome of the suit under the governing law will properly preclude the entry of summary
judgment.” Anderson v, Liberty Lobby, Ing., 477 U;S'.52'42,"248( 1986). “[Slummary judgment will
not lie if the dispute about a material fact is ‘genuine,’ that is, if the evidence is such that a
reasonable jury could retumn a verdict for the nonmoving party.” Id. [t is incumbent upon the non-
movant to demonstrate that there are genuine issues of fact for trial, See Vitkus v. Beatrice Co,, 11
F.3d 1535, 1539 (10™ Cir. 1993). Or as the Seventh Circuit more pointedly articulated in Albiero
v. Kapkakee, 246 F.3d 927, 933 (7th Cir. 2001), quoting Schacht v. Wisconsin Dep't of Corz., 175
F.3d 497, 504 (7th Cir.1999), “summary judgment ‘is the “put up or shut up” moment in 2 lawsuit,
when a party must show what evidence it has that would convince atrier of fact to accept its version
of events."™

“[A]t the summary judgment stage the judge’s function is not . . . to weigh the evidence and
deternting the wuth of the matter but tﬁ determine whether there is a genuine issue for trial.” Liberty

Lobby. 477 U.S. at 249. Reasonable inferences that may be made from the proffered evidentiary

record should be drawn in favor of the non-moving party. See Adarps v. Amerigan Guarantee and
Liability Ins. Co,, 233 F.3d 1242, 1246 (10™ Cir. 2000). However, "[i]f th¢ [non-moving party’s]

evidence is merely colorable or is not significantly probative, summary judgment may be granted."
Liberty Lobby, 477 U.S. at 249-50 (citations omitted). “Where the record taken as a whole could
not lead a rational trier of fact to find for the non-moving party, there is no * genuine issue for trial.”™

475 U.8. 574, 587 {1986).




Case 4.03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 6 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28 Attachment.D
Pg 5 of 87

HI.  Procedural History
Plaintiff Bank of America, N.A., formerly known as N aIionsBank, N.A. ("BOA™), filed its
Amended Complaint to rescind the thm ofanote (the “Series Note™) that it purchased pursuant
10 a Note Purchase Agreement betw;éen BéA and Defendant Commgrcial Financial Services, Ine.
(“CFS™), and to seek a declaration of a constructive trust upon proceeds of the sale of the Series Note
(the “Constructive Trust Claim™) that BOA ¢laims is traceable into a CFS bank account (the
“Fund™}.'
On October 15, 2001, this Court entered an Ordcr Granting in Part and Denying in Parl
Motions to Dismiss First Amended Adversary Complaint (*Order Resolving Motions to Disntiss™)

{Adv. Doc. 101) (published as N

Commercial Finangial Serviges, Ing,, 268 B R. 579 (Bankr. N.D, Okla. 2001)), in which the Court
had an opportunity fo serutinize the purposes and policies of two provisions of the Bankruptcy
Code— Section 541(d), under which BOA claims the Fund is excluded from the estate becavse, it
contends, BOA is the equitable owner of the Fund (under a constructive trust theory) while CFS has
only the bare legat title {11 U.S.C. § 541(d), hercinafer “Section 541{d)"™), and Section 510(b), upon
which CFS relies in arguing that BOA’s claim fof rescission of its purchase of the Series Note and
declaration of constructive trust must be subordinated to prevent BOA from obtaining a greater pro
rata share of the estate than other s_imilariy situatcd'-crediturs (11 U.5.C. § 510(b), hereinafter
“Section 510(b)"”). In its Order Resolving Motions to Dismiss, the Court concluded that BOA’s

Constructive Trust Claim could not be dismissed as contrary 10 the pol_iby of Section 510(b)—i.e.,

'‘Currently, the F und isheld in areserve account (the “BOA Reserve™) which was estaljlished
to secure payment to BOA in the event that BOA prevails on its Constructive Trust Claim.

4
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that rescission of security purchases musl be subordinated to claims of equal or higher
priority—while there existed the possibility that BOA might be able to present evidence that Section
510(b) was not even applicable to BOA"srescission claim, inasmuch as BOA asserted that the Series
Note did not even implicate S(:ctrion 510(b) becausa it was not a security of CFS or one of its
affiliates. Order Resolving Motions to Dismiss at 29-30, The Court found that the Amended
Complaint and the documents attached thereto did not definitively establish that the Serics Trust was
a “person” that could qualify as an “affiliate” under the definitions given to those terms by the
Bankruptey Code. Id. at 30 n.31. Thus, dismissal on the pleadings was not appropriate,

Failing to obtain dismissal of the Amended Complaint, CFS filed its Ain:ndcd Answer,
Affirmative Defenses and Counterclaim of Comrmercial Financial Sér_vices, Ine. to First Amended
Adversary Complaint on November 8, 2001 (the “Amended Answer™) (Adv. Doc, 103). CF8's
affirmative defenses include the c_onténﬁon that BOA i§. not entitled to 2 constructive trust “because
such a remedy would violate the federa! bankruptcy priority scheme and policies established under
Chapter 5, subchapler I of the Bankniptcy Code in general, and 11 U.8.C. § 507 in particular” and
“pursuant 1o 11 U.5.C. § 510(b).” Ld. af 2‘0. 'CFS also asserted the following as a counterclaim—

The claims asserted in the First, Second and Third Causes of Action it BOA's

Complmnt, and BOA’s request for equitable relief, are claims “ammg from

rescission of a purchase or sale of a security of the debtor [CFS) or of an affiliate of

the debtor,” or are claims “for damages arising from the purchase or sale of such a

seclirity,” as those terms are used in 11 US.C. § 510¢b).

WHEREFORE, CFS requests that the Court enter _ludgment pursuant to Section

510(b) of the Bankrupiey Code subﬂrdmatmg BOA’s claims, and BOA’s request for

equitable relief, 1o all claims or interests that are senjor ot equal to such claims,

Id, at 21-22,
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On December 10, 2001, BOA filed its Reply of Bank of America, N.A. to Counterclaim of
Commercial Financial Services, Inc. (Adv. Doc. 106). As affirmative defenses {0 the counterclaim,
BOA asserted thal (1) pursuant to Section 541{d), the Fund is not property of the estate and is not
subject to distribution under title 11, which makes Section 510(b) mapplicable; {2} the Series Note
was not issued by CFS'or its affiliate; (3) “the types of claims and/or interests held by the Bank are
not of the type that are either required or pertnitied o be subordinated under § 510(b); (4) the
Section 510(b) issue has alrcady been adjudicated in the Plan and Confirmation Order; and (3) all
other arguments made in BOA's briefs filed in connection with CFS’s Motion to Dismiss are
incorporated therein. Id. at 1-3.

IV. Summary of the Arguments of the Parties

In an effort to resolve as a matier of law the outstanding question regarding whether BOA
purchased a security from CFS or an “affiliate,” as the term “affiliate” is defined in the Bankruptey
Code, CFS filed the CFS Motion, the CFS Opening Brief, and appendices containing the
securitization documents and other docurneniary evidence. CFS apain contends that BOA's
Constructive Trust Claim against the Fund must be denied as 2 matter of law because it is a “claim
arising from rescission of a purchase . . . of a security of the debtor or of an affiliate of the debtor,”
and that Section 510{(b) of the Bankrupicy Code requires that such a claim be subordinated to other
claims of equal priority.

First, CFS argues that the Note Purchase Agreement between and among CFS as
administrator, CF/SPC GREAT, Inc. as transferor, Kitty Hawk Funding Corporation: and Enterprise

Funding Corporation, as note purchasers, and BOA, as agent and alternative note purchaser, is itself
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a “security of the debior” and that under the securitization ﬁoquments, the Series Note can be
determined to be 2 “security” issued directly by CFS.

CFS also claims that the undisputed facts derived from the securitization documents show
that CFS managed and operated the Series Trust and/or the property of the Series Trust.
Management and/or operation of the Series Trust, or its assets, would qualify the Series Trust as an

“affiliate” of CFS under Bankruptcy Code’s definition of affijiate and would render the Series Note
a security of an “affiliate of the debtor.” Because the imposition of a constructive trust presupposes
rescission of BOA’s purchase of the Series Note, CFS argues that BOA’S Constroctive Trust Claim
is a claim for rescission of the purchasé of a security of the .debtor or its affiliate which must be
subordinated pursuant to Scction S10(b),

BOA argues that CF8's Section 510(b} subordination arguwment ig irrelevant because the
funds BOA seeks to recover are not property of the estate inasmuch as CFS obtained legal title of
the funds by engaging in fraud, which in equity confers eguitable title to the defranded purchaser of
the security, BOA. Section 541(d) exempts from: the estate property m which & debtor holds, as of
the commencement of .th¢ case, bare legal title and no equitable interest. See 11 U.S.C. § 541(d).

BOA also contends that CFS is precluded from asserting Section 510(b) subordination as &
defense to the Constructive Trust Claim because “[tThe Plan and Confirmation Order are res judicata
asto any claim for subordination under Section 510(b) of clﬁims againstthe estate asserted by Asset-
backed Securityholders.” BOA Objection at 13 (initial capitals omitted). Itisundisputed that as part
of the overall compromise that was embodied in the Plan and Confirmation Order, the adversary
proceeding that CFS had initiated to subordinate all ABS claims (the “Section 510(b) Adversary’”)

was “deemed dismissed with prejudice™ as of the effective date of the Plan. BOA contends that the
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dismissal of the 510(b) Adversary, coupled with CFS's aileged failure to explicitly reserve the right
to seek subordination of the Constructive Trust Claim, resulted in a final adjudication in faver of
BOA on the Section 510(b) issue which, BOA contends, tmay not now be revived by CFS es a
defense or counterclaim to the Constructive Trust Claim.

BOA also disputes that the Note Purchase Agreement is a security of CFS as the term
“security” is used in Section 510{b) and denies that the Constructive Trust Claim ariscs from the
“purchase™ or “sale” of the Note Purchase Agreement.

Finally, BOA contends that disputed issues of material fact regarding the ,bUSimss of the
Series Trust preclude a determination that the Scries Note is 2 security of an “affiliate™ of CFS. BOA
takes the position that notwithstanding its registration as a “business trust,” the Series Trust merely
holds assets rather than operating them, and therefore i1 is not a “business trusi”™ as contemplated by
federal law. Since business trusts are the only type of trusts that can qualify as “persons” and only
“persons” may be “affiliates,” BOA arpues that the Series Trust can hever be an “affiliate of the
debtor™ and the Series Note carmot be a security of an “affiliate of the debtor.”

In its Reply, CFS claims that BOA has not raised any new issue of fact or law to justify a
reconsideration of the analysis of the underlying policies and legislative histories amplifying Sections
541(d) and 510(b} of the Bankruptcy Code that this Court announced in the Order Resolving
Motions to Dismiss. In exasperated tones, CFS also denies that the Plan and Confirmation Order
bar its confimiing campaign to subordinate the Constructive Trust Claim.

In the Intervenors’ Statement, the Intervenors, comprised of Lloyd Whitaker as Liquidating
Trustee of the ABS Liquidating Trust and Stephen A. Jay as Liquidating Trustee of the Unsecured

Creditors Liquidating Trust, jein in CFS’s Reply and, s representatives of the two voting classes
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of creditors {see Plan at § 6.1), argue that the apreed dismissal of the Section 510(b} Adversary
pursuart 1o the Plan did not adjudicate the subordination issue or the merits in favor of either CFS
and the unsecured creditors on one hand or in favor of the ABS Trustees or ]ndi'._ridual Claimants on
the other— rather, only the issue of subordination of ABS Claims was compromised. The Intervenors
also argue that the Constructive Trust Claim was 2 defined term in the Plan and that the Constructive
Trust Claim was distinct from the ABS Claims that wete compromised and distinct from the other
Individual ABS Claims; that the Constructive Trust Claim was defined as a Disputed Claim, not a
scttted claim, and that it was not, and was not intended 1o be, settled or compromised in the Plan;
and that CFS’s subordination defense apainst the Constructive Trust Claim was expressly preserved
in the Plan.

Y. Material Facts a8 to Which No Genuvine Issve Exists

A, Evidentiary is
I3 The Declararion of Cargline B. Benediktson.

In support of the CFS Motion, CFS submitted, among other evidence, the Declaration of
Caroline B. Benediktson to which fifteen docwnents are attached (the “CBB Affidavit,” CFS App.
A and Exhibits A-1 to A-13), [nheraifidavit, Ms, Benedikison states. “l have personal knowledge
of the matters asserted herein.” CBRB Affidavitat Y ]. In support of that statement, she indicates that
from August 1994 to December 1998, she served as genemnl counsel of CFS, and from December
1998 10 the present, she served as its in-house counsel. CBB Affidavit at 2. She further states that
in the cowrse of her duties, she reviewed the securilization docwmnents attached to the CBB Affidavit,
and she testifies that the documents “report or record acts, events, conditions, opinions, or diagnosis,

made at or near the time by, or from information transmitted by, a person with knowledge. Each of
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these documents was kept in the course of a regularly conducted businﬁs‘s activity,[and] {i]c was the
regutar practice of that business activity to make these documents.” CBB Affidavit at {3. The CBB
Affidavit thus provides a prima facie foundation for the admission of the documents and their
contents pursuant to Fed. R. Evid. 803(6) and 902(11). The Court concludes that the documents
have been properly authenticated and their contents are not hearsay; thus the documents are
admissible.

BOA objects to the admission of the affidavit testimony of Ms. Benediktson because the
affidavit “omits to indicate if the statements contained therein are made by Ms. Benedikison as a
witness or participant in the acts, events and conduet described therein, or if she is stating her
interpretation of portions of the documents attached themb." BOA Objection at 5. To the extent
that Ms. Benediktson’s testimony reflects her personal interpretation of the documents attached to
the affidavit, BOA objccts to the admission of her testimony.

It is difficult 10 determine the precise grounds for BOA’s Objéc.t.ion.to Ms. Benediktson's
testimony or which particular statements are objectionable. The case cited by BOA in support of its

objection, Harris v. Beneficial Oklahorea, fne. {In re Harris), 209 B.R, 990 (B.A.F. 10" Cir. 1997),

holds that unauthenticated documents attached to a summary jildgnﬁent motion or brief are not
admissible, and that authentication is achieved by attaching a document to an affidavit of a
“competent witness through whom the decurnent may be received into eyideﬁce_” 1d. at 996, quoting
11 James Wm. Moore, ¢t al., MOORE'S FEDERAL PRACTICE §§ 56.10[41[c][i] & 56.14[2](c] (3d ed.
1997). As stated above, the CBB Affidavit provides testimony of a “competent wiiness through

whom the document[s] may be received into evidence.” Authentication is not a problem here.

10
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BOA also refers to Weeks v. Lafter-Day Saints Hospital, 418 F.2d 1035 (10® Cis. 1969), for
the preposition that “if Ms. Benediktsen is testifying as w0 the conlents of the documents atiached
10 her Affidavit, her testimony is inadmissible under Fed. R. Evid. 1002.” BOA Objectionat 5.7 In
Weseks, the trial court excluded from evidence two documents that the court concluded were
misleading because they were taken out of their context, Weeks, 418 F.2d at 1039. When the
defendant attempted to introduce the contents of the excluded documents into evidence through oral
testimony, the tnal court refused to allow the testimony, and appropriately sa, said the Tenth Circuit,
because the documents themselves were the best evidence of their contents. Id. at 1040. In this
case, however, the Court has found that the documents attached to the CBB Affidavit arc admissibie;,
thus, Ms. Benediktson's testimony about the documents may be evaluated in light of what the
documents themselves provide. This is nol a situation in which a party is attempting 10 place into
evidence the contents of an inadmussible document or a1 absent document.

In the CBB Affidavit, Ms. Benedikton does two things: she authenticates the attached.
documents, and she provides testimony of events that occurred and actions taken by CFS and others
in relation to thase documents. Ms. Benedikison stated under oath that she has personal knowledge
of these events and actions. BOA has not controverted any factual statements made by Ms.
Benedikeson with admissible evidence. Thus, the CBB Affdavit and its accompanying documnents

will be admitted into the record for the purpose of evaluating CFS’s Moation.”

*Rule 1002 states; “To prove the content of a writing, recording, or photograph, the criginal
writing, recording, or photograph is required, except as otherwise provided in these rules or by Act
of Congress.” Fed. R. Evid. 1002,

*To the extent that the CBB Alfidavit contains any conclusory statements, however, such
statements will not be considered undisputed “facts.” Tn addition, to the extent that statements made
by Ms. Benediktson characterize or summarize the content of any document, such statements were

11
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2. Discovery
BOA complains that it has not been given adequate opportunity for discovery prior to

responding to the CFS Motion. BOA Objection at 2-3. This is nonsense. BOA filed its lawsuit on

December 23, 1998, and its Amended Complaint on June 23, 1999. While it is true that various Rule
12 motions dominated the early days of this action and briefing oz such motions was not closed until
June 28, 2001, all preliminary motjons were resolved on October 15, 2001. CFS5 filed its detailed
Amended Answer on November 8, 2001, which clearly narrowed the issues in dispite.

CFS8’s sole basis for summary judgment is its assertion that BOA s Constructive Trust Claim
must be subordinated pursuant to Section §10(b) of the Bankruptey Code. BOA cannot be heard 1o
claim surprise that CFS would file summary judgment based on this defense and counterclaim, BOA
has known that CFS would rely upon Section 510(b) as its principal defense since CFS fled its
Motion to Dismiss on August 3, 1999. After the Motion 1o Dismiss was denied in part in October
2001, CFS renewed its Section 510(b) subordination claim as an affirmative defense and a
counterclaim in its Amended Answer, In the Joint Status Report filed with the Court on January 17,
2002, CFS disclosed that it intended to file a moiion for summary judgment on its Section S10(b)
defense, On February 7, 2002, CFS filed its surmmary judgient motion based on its Section 510(b)
defense. BOA was granted additional time, umtil May 15, 2002, to file its response to the CFS
Motion. Thus, to the extent that BOA believed that it required discovery conceming any facts
relevant to CF8'3 Section 510(b) defense before filing the BOA Objection to CFS’s Motion, it had

ample opportunity to obtain such discovery.

verified by the Court by reading the document to which she refers,

I2
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On May 30, 2002, CFS filed a motion requesting that discovery be stayed while the CFS
Molion was pending because in BOA’s Objection, BOA denied only four of CFS's statements of fact
and full-blown discovery would be wasteful if summary judgment was eventually pranted in CFS's
favor. As for the four “disputed” facts, BOA disagrees with CFS’s characterization of certain
provisions of a document that is an exhibit to the CFS Motion and points te other provisions of the
same document to controvert CFS’s characterization. Benk of America, N.A.’s Combined (1)
Objection to [CFS’s] Mation to Stay Discovery and (2) Supperting Brief {Adv. Doc. 144} at4. BOA
suggested that it would have liked to obtain testimony from Ms. Benedikison or the Trustee of the
Series Trust to counter CFS's assertion that it managed or operated the property of the Series Trust.
Id. a1 5. However, nothing prevented BOA from attempting to obtain hat testimony prior to fling
its Objection. BOA has not shown that any additional discovery would assist in disputing CFS's
statements of fact,

As of May 30, 2002, BOA had done no discovery in this adversary proceeding, although it
had participated in and obtained the benefit of the extensive Rule 2004 discovery production made
by CFS in the main bankruptcy case, Soon thercafier, BOA propounded discovery requests.
Attachments ta [CFS’s] Supplemental Memorandum in Support of Motion to Stey Discavery
Pending Ruling on [ts Motion for Summary Judgment (Adv. Doc. 141 ) The Court reviewed those
discovery requests and concluded that they were not specifically designed to elicit facts needed w
controvert the statement of material facts asserted by CFS in its Opening Brief. On June 19, 2002,
the Court stayed discovery for 120 days. That period expired on October 17, 2002. BCA has had

since October 17, 2002, to conduct additional discovery and supplement its objection, if it desired.
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Rule 56(f) of the Federal Rules of Civil Procedure, which is applicable in this proceeding
by virtue of Bankruptcy Rule 7056, permits a party opposing a motion for summary judgment to file
an affidavit stating reasons why it cannot present facts essential to justify that party’s opposition and
to request a continuation to permit discovery. Fed. R. Civ. P, 56(f). BOA has not complied with
Rule 56(0) or requested that consideration of the CFS Molion be deferred while BOA obtained
discovery. Instead, BOA filed its Objection and disputed four facts by referring to other provisions
in documents supplied by CFS. In any event, to the extent that BOA desired to obtain discovery after
receiving the CFS Motion, it has had since February 7, 2002 (except for the 120 day stay from June
19 10 October 17, 2002) to obtain whatever testimony it believed it needed to controvert CFS’s
statement of facts.

BOA has not been denied time for discovery, and thus, the Court will proceed to decide the
CFS Motion on its merits,

B. Undisputed materia! factg

CFS, which was incorporated in Oklahoma in 1986, was founded for the purpose of
collecting loans that it purchased from the FDIC, and later, from the RTC and other financial
institutions. CFS Opening Brief at 7, Statement of Uncoutested Facts (“CFS Facts™ Y 1, 2.* In
1995, CFS and/or its affiliates began purchasing delinquent credit card receivables from credit card

issuers after the issuers haxd ceased their own collection efforis and “charged off” the receivables.

*In connection with each citation Lo a “CFS Fact,” the Court hag verified the fact by reviewing
the supporting evidentiary materiat cited and supplied by CFS. As previously noted, BOA objected
10 four “facts” and in those instances, the Court reviewed the evidentiary material provided by both
CFS and BOA o determine whether there was a material factual dispute, The Court has concluded
that there are no disputed material facts.
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CFS Facts, 1 3. Thereafter, CFS’s primary line of business became the acquisition and collection
of charged-off credit card reccivables. CFS Facts, 1 4.

In 1995, CFS began to “seéuﬁtize" the loans and charged-off credit card receivables
(“Loans™) through a series of transactions in which CFS packaged the Loans and transferred such
packages to an affiliate of CFS, which in tumn sold the Loan packages o a trust. CFS Facts, 15,
CFS and its affiliate agreed to sel! securities backed by the Loan packages to specific investors or
to a placement agent 1d. CFS simultaneously contracted to service the Loans in all respects and to
manage the operations of the securitizations that it had established and sponsored. CFS Facts, 4 6.
CFS, or one of its afTiliates, rgceivéd the net proceeds from the sale of the securities, a fee for
servicing the Loans, and a right 10 any residual value of the Loans when and if the securities were
paid in full. CFS Facts, §7.

From 1995 10 1998, CFS promoted fifteen such securitizations. CFS Facts, 7 8. Each new
securitization in¢reased the number of Loans that CFS was required to service; thus, from 1995 to
1998, the number of CFS employees increased from 267 to approxim'ately 3,900, CFSF acts, 11 9,
2%

The first thirteen securitizations were accomplished from 1995 1o 1998 through what CF3
named Securitized Multiple Asset Rated Trusts, which were known as the SMART series of
securitizations. CFS Facts, § 10. The SMART securitizations raised over $1.5 billion from
investors. CFS Facts, § 11. The final two sccurizations were called Global Rated Eligible Asset
Trust (“GREAT”) securitizations, CFS Facts, 1 10. Although BOA’s claim arises from the GREAT
1998-B securitization, the.. SMART securitizations are relevant hec#usc some of the SMART

securitizations were later consolidated into the GREAT securitizations. In addition, BOA claims to
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have relied on CFS's representation; coneerning the performance of the SMART securitizations in
chaosing to invest in the GREAT ]9'98-]3 securitization.

Each of the SMART securitizations was structured in the same gencral way. CFS Facts, |
12. Each was documented through an integrated package of agreements called the “Basic
Documents.™ CFS Facts, § 13. The SMART securitizations were effectuated as follows: Pursuant
to a Contribution and Sale Agrcement, CFS or one of its affiliates® transferred a package of Loans
to a special purpose vehicle (“SPV”) that was also an afTiliate ﬁr wholly-owned subsidiary of CFS
and was specifically structured to be “bankruptcy remote.” CFS Facts, § 14. The SPV then
transferred the Loans to a “bankruptcy remote” trust amd the trust issued securities that were secured
by the Loans. CFS Facts, 9] 15-16. The SPV caused the securities to be sold to investors or to a
placement agent. CFS Facts, §17. CFS or its affiliates received the proceeds of the sales of the

securities, net of various transactional costs and fees. CFS Facts, 1 18.

*CFS8 provides documents effecting the SMART 97-5 securitization as an example of the
structure of the SMART secwitizations. CFS App. Exh. A-1, A-2, A~12, A-14 and A-15, Ms.
Benediktson testifies that this secunljzaylun is Tepresentative of the other SMART securitizations.

%In the Basic Documents, “affiliate” is & defined term meaning—

With respect to any specified Person, any other Person controlling, controlled by or
under common control with such specified Person. For the purposes of thig
definition, “control” when used withrespect to any specified Person means the power
to direct the management and policies of such Person, directly or indirectly, whether
through the ownership of voting secuntles, by contract or otherwise; and the terms
“controlling” and “controlled” have meanings correlative to the foregoing.

CFS App. Exh. A-2, Sale and Servicing Agreement, al its Appendix A [Deﬁmtlﬂns] at b, Inthe
undisputed facts section of this arder, the Court uses the term “affiliate” consistent with the abave-
stated definition. Whether entities are affiliates of CFS under the deﬁmtmn of “affiliate” in the
Bankruptcy Code is a disputed legal issue in this case, and the Court’s use of the term affiliate in this
section is not an indication that the entity referred to is an affiliate vinder the Bankruptcy Code
definition.
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CFS was oblipated under a servicing agreement to service the Loans— that is, to collect the

l.oans from the account debtors and make the collection revenues available for payment fo the
security holders. CFS Facts, § 19. In the servicing agreement, CFS sgreed not to resign as servicer
unless the performance of its duties under the servicing agreament was no longer permissible under
applicable law. CTFS Facts, 7 20, To discharge ity servicing obligations under the servicing
agreement, CFS employed thousands of employees and implemented new compuler sysiems to keep
up with the rate of growth. CFS Facts, Y21, The servicing agresment also regunired CFS to perform
all of the duties of the trust, including keeping the books of the trust. CFS Facts, §22.

Securities halders were paid as follows: CFS instructed Loan account debtors to send their
payments to a designated lock-box account that CFS established for each securitization. CFS Facts,
%22, On adaily basis, coliections were swept from the lock-box account into a designated collection
account that CFS established for the benefit of the securities holders. CFS Facts, § 24. Funds inthe
collection accoum were paid by a paying agent first to CFS for its servicing fees, then to other
entities owed transaction fees, and the remainder to a di strib_utiqn account, fitom which the securities
holders were paid. CFS Facts, § 25, 26. The paying agent made such payments pursuant to
information obtained from CFS by virtue of monthly statcmemnts which contained calculations made
by CFS as 1o the total amount available, the amounts of fees payable and “all other amounts required
to determine the amounts to be deposited in or paid from each of the Collection Account, the
Reserve Account and the Distribution Accoun).” CFS Facts, §27; CFS App. A-2, § 6.6. CFS alse
created the monthly statements providing collection and financial information to securities holders
and annual statements that securities hoiders required for tax ptﬁ'poscs. CFES App. A-2,§6.7 and

Exh. C.
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Beginning in June 1998, CFS, with others, structured the GREAT securitizations, which were
to be a series of securitizations based on one “Master Trust.” CFS Facts, § 28. The primary
difference in structure between the SMART and GREAT securitizations was that the GREAT

securitizations employed a second tier of related trusts, known as “series trusts.”” CFS Facts, 129,
In the GREAT securitizations, the trustee of the series trust was called the Series Owner Trustee,
The series trusts issued notes 1o investors that were backed by a Trust Certificate. CFS Facts, §30.
The Trust Certificate, which was issued to the series trust by the Maﬁter Trust, transferred to the
series trust an undivided beneficial awnership interest in the Master Trust which held legat title to
atl of the Lpans, including each new package of Loans securitized in each new series. CFS Facts,
4 31. With each new addition. of a package of Loans to the Master j‘mst, £ new _series trust would
be formed and notes would be issved to investors (the “Securities Holders™). CFS Facts, 4 33.

As with the SMART securitizations, CFS serviced the Loans and performed ail the
administrative functions of the GREAT securitizations thraugh a master scrvicing agreement, which
was supplemented to take into account each new series. CFS Fao;;ts, T34. OnJune 30, 1998, CFS
entered inte the Pooling and Servicing Agreement with CF/SPC GREAT, Inc. (“SPC,” gs the
“Transferor™ of the [.oans), the Global Rated Eligible Asset Trust (ss the “Master Trust” and
“Certificate Issuer™), and Bankers Trust Compgny (acting in two capa.ciﬁes, as Master Trustee of the
Master Trust, and as backup servicer in the event CF$ became unable 1o perform servicing under the
servicing agreement) (the “GREAT Servicing Agreement™), CFS App. Exh. A-7. The execution
of the GREAT Servicing Apreement itsclf accomplished a numbcr of steps in the securitization
process. First, the GREAT Servicing Agreement acted as an instrument of conveyance whercby SPC

transferred assets to the Master Trust. CFS App. Exh. A-7, § 2.1. In consideration for the transfer
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of assets, the Master Trust was to jssue securities to be delivered “ujmn the written order of the
Transferor {SPC] pursuant to the Master Trust Agreement and other applicable Series Basic
Documents™ and a deferred consideration consisting of the right to remove Loans from the Master
Trust and receive the residual after all secyrities were fully paid. Id., §§ 2.3, 4.9. Second, the
GREAT Servicing Agreement provided the framework for the administration and servicing cf the
Loans and “management of the Assets.” Id., § 3.1. The Certificate Issuer, that is the Master Trust,
appointed CFS to perform these duties. [d.; CFS Facts, 7 35.

With respect to these duties, the GREAT Servicing Agreement provides—

(b} The Servicer's [CFS’s] duties shall be to service the Loans and manage the

Assets in accordance. with the provisions of this Agreement and the Servicing

Standards, mclusimg, without fimitation, ta collect and post all payments on the

Loans, to respond to inquiries of Obligors on the Loans, to investi pate delinquencies,

to send payment statements to Dbllgors to report tax information o Obligors tothe

extent required by applicable law, to account for collections, and to furnish monthly

and annual statemenits to the applicable Trustees [defined as the Series Owner

Trustee, the Series Indenture Trustee and the Master Trustee]” with respect to

distributions.
GREAT Servicing Agreement, CFS App. Exh. A-7,at 16, § 3.1(b). CFS was empowetred to “do or
canse to be done all things” neceasary to collect tie Loans owned by the Master Trust, including
executing documents and commencing lawsuits in the nome and on behalf of the Master Trust,
without the need (o obtain approval from the Master Trust. Id., § 3.1{c)-(e). CFS was required to
“cause all Collections received in respect of any Related Assets to be allocated ratably among the

Loans™ Id., § 3.1(g).

See GREAT Servicing Agreement, CFS App. Exh. A-7, its App¢ﬁdix A [Definitions] at 28,
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In addition fo servicing, the GREAT Servicing Agi'cemcrit obligated CFS ta perforni all
administrative duties for the Master Trust and the Series Trust, Section 11.1 of the agreement
provides—

(a} Servicer [CFS] shall perform all its duties and the duties of Certificate [ssner {the
Master Trust] under the Master Trust Agresment and each Series Note Issuer {the
Seties Trust] under each Series Trust Agreement and shall consult with the Master
Trustee and each Series Owner Trustee as Servicer deems appropriate regarding the
duties of Certificate Issuer under the Master Trust Agreement and the duties of each
Series Note Issuer under each Series Trust Agreement. Servicer [CFS] shall monitor
the performance of Certificate Issuer and each Series Note Issuer and shall advise the
Master Trustee and gach Series Owner Trustee when action is necessarjr to comply
with Certificate Issuer’s duties under the Master Trust Agreement or each Series Note
Issuer’s duties under the applicable Series Trust Agreement. Servicer [CFS] shatl
prepare for execution by Certificate Issuer and each Series Note Issuer or shall catise
the preparation by other appropriate Persans of all such documents, reports, filings,
instruments, certificates and opinions as it shall be the duty of Certificate Issuer or
such Series Note [ssuer to prepare, file, or deliver pursuant to the Master Trust
Agreement or Series Trust Agreement. In furtherance of the foregoing, Servicer
[CFS] shall take all appropriate action that is the duty of Certificate Issuer to take
pursuant to the Master Trust Agreement or any Series Note Issuer to take pursuant
to the applicable Series Trust Apreement.

GREAT Servicing Agreement, CFS App. Exh. A-7 at 45, § 11.1(a). The agreement also restricted
CFS from taking certain non-ministerial actions without notifying the Master Trustee and Series
Owner Trustee and giving them an opportunity to withhold consent. These actions included
amending ot supplementing any of the Basic Docyments and appointling successor agents or trustees.
Id., § 11.3(b). CFS was also ob]igated‘ to “maintain appropriate books of account and records
relating to services performed under this Agreement, which books of account and records shall be
accessible for inspection by Certificate Issver and each Series Note Issuer at any time during normal
business hours,” Id., § 11.2. Additionally, CFS was required o
(a) maintain (or cause to be maintained) the books of the Certificate Issuer [Master

Trust} on a valendar year basis on the accrual method of accounting and (b) detiver
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to each Holder [defined as any Certificateholder or Notcholder], as may be required

by the Cade and applicable Treasury Regulations or otherwise, such infortnation as

may be required to enable each Holder to preparc its federal income tax retumn,

I1d. at 18, § 4.5; CFS Facts, 736,

With respect o payments to Securities Holders, CFS determined the amount to be paid each
month from the collection and distribution accounts and provided a report to the Master Trustee and -
the paying agent for each series. CFS Facts, 9 38. Section 6.6 of the GREAT Servicing Agreement
provided—

On or before each Delivery Date,’ the Servicer [CFS] shall calculate the Total

Available Amount,*® the Servicing Fee, the Master Backup Servicing Fee for each

Series, lhe Series Owner Trustee Fee for each Series, the Series Indenture Trustee Fee

for each Series and ail other amounts required 10 determine the amounts to be

deposited in or paid from each Collection Account, information conceming

Converted Loans, the Series Reserve Account for each Series and the Series

Distribution Account for each Seties, cach as of the related Determination Date and

shall provide a summary of the results of such calculations to the Master Trustee and

¢ach Scries Paying Agent.

Id, a1 30, § 6.6. CFS was responsible for “accounting for collections, and 16 fupnish monthly and
annual statements o the applicable Trustees with respect to distributions.” Id. at 10, § 3.1(b). CFS

was also to deliver to a monthly statement to the Depository ‘Trust Company, the backup servicer

Delivery Déle is defined at page 7 of Appendix A to the agreement as *the seventh Business
Day (but in no event later than the eleventh calendar day) after the refated Detenmnat:on Date for

such Monthly Period.” The Deterrnmatmn Date is “the last calendar day in [each] such Monthly =

Period.™ Id. at 8.

"The Total Available Amount for each Montbly Period was (1) all Collections on the Loans
received during such Monthly Period, (i} the Warranly Payment or ‘Administrative Purchase
Payment for cach Loan that was assipnéd to the Transferor or purchased by the Servicer during such
Monthly Period, (iii) all Investment Earmngs on amounts on deposit in the Coliection Account
during such Monthly Period and (iv) all other immediately available funds on deposit in the
Collection Account . . . immediately prior to such Distribution Date.” GREAT Servicing
Apreement, Appendix A [Deﬁnmons] at27. S
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[Bankers Trust] and each Security Holder. Id. at 30, § 6.7(a}-(b), and Exhibit C to the agreement.

On cach Distribution Date, based upon the information contained in the monthly statements
delivered by CFS, the Master Trustee [Bankers Trust] was to distribute funds from the Collection
Account in the following order: first to pay the Master Trustee's fee, then to pay CFS’s current
servicing fees and prior unpaid servicing fees and then to reimburse CFS for certain accounting fees.
Id. at 18-19, § 4.7. From the remaining funds collected by CFS, and using the calculations and
reports provided by CFS, a paying agent was to make payments to the Security Holders. GREAT
Series Trust 1998-B Trust Agreement ("'Series Trust Agreement™), CFS App. Exh. A-8at 8, § 5.1.

Section 5.10 of the GREAT Servicing Agreement, entitled “Non-consolidation with CFS,”
provided that —

CFS shall be operated in such a way that none of the Certificate Issuer [Master

Trust], the Transferor [SPC]), nor any Series Note Issuer [Series Trust] would be

substantively consolidated in the bankruptcy estatec of CFS, and the separate existence

of each of the Certificate Issuer, the Transferor and each Series Note Issuer would not

be disrcparded in the event of CFS’s bankruptey. , . .
Id at 22, § 5.10). This paragraph is followed by fifteen subparagraphs deseribing actions the entities
shall or shall not take 1o preserve the separate nature of each entity, such as observing entity
formalities, appointing independent directors, maintaining separate bank accounts, requiring
consideration for services, separating assets, debts, and financial siatements, maintaining arm’s
length relationships, and conducting business in their own names. Id. at 23-25, In that context, the
agreement provides—

None of the Certificate Issuer [Master Trust}, any Series Note Issuer [Series Trust]

or the Transferor [SPC], on one hand, nor CFS or any of its Affiliates (other than the

Transferor, as applicable), on the other hand, will be or will hold itself out to be

responsible for the debts of the other or the decisions or actions respecting the daily
business and affairs of the other.
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Id. at 25, § 5.10(xiii),

The GREAT Servicing Agreement was executed by Ms. Benediktson as vice president of the
SPC that transferred the Loans, and by Ms. Benedikison as vice president of CFS as servicer. 1d. at
§-1. The First GREAT s¢curitization, GREAT 1998-A, closed on June 30, 1998. CFS Facts, J41.

The Master Trust Agreement and GREAT Servicing Agreemeﬁt also served as the basis of
the “Series Basic Documents” for the GREAT 1998-B securitization. CFS Facts,42. The GREAT
1998-B Servicing Supplement (CFS App. Exh. A-3, the “1998-B Supplement™) defined the GREAT

. 1998-B “Series Basic Documents™ as the “Conttibution and Sale Agreement, the Master Tmst
Agreement, the Pooling and Servicing Agi'eemenr, the Lock-Box Apreement, the Series Trust
Agreement, the Series Indenture, the Series Interest Rate Cap, the Securities, this Series Supplement,
the Series Purchase Apreements, the Custodian Agreement and such other documents and certificates
delivered in conneetion therewith.” 1998-B Supplement at §,

BOA invested in the GREAT [998-B securitization by purchasing the Series Note, and
thereby became a Security Holder. In early 1998, BOA and Nationsbanc Montgomery Securities
LLC (“NMS™ entered into discu.gsionﬁ with CFS§ regarding, among other things, a commitment by
BOA o investupto $éﬁ0 million in Se{;uritics through a canduit fecility, CFS Facts, §43. On April
1, 1998, NMS prepared an Initial Credit Approval Recommendation (“Recommendation™) relating
to the creditworthiness of CFS. CFS Facts, § 44. The author recommended initial credit approval
for a $600 million facility in which BOA and its affiliates would purchase securities backed by a

pool of loans consisting of charged-off credit card receivables that would be serviced by CFS., The
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Recommendation is submitted by CFS as Appendix C.' Inarriving at its recommendation that BOA
and its affiliates enter into a transaction w:th CFS, the author discussed and evaluated CFS’s history,
operational capacity, financial strength, sources of revenue, and ratings of ]I’.S prior secutitizations.
In supporting its recommendation for a $600 million facility, the author stated—

Based on [CFS’s}existing re]dliﬂnships with Goldman [Sachs], Chase, and [Bankers
Trust], this transaction provides a unique opportunity for NationsBank to step into
a dominant position as a financial advisor to the [sic] CFS. Other considerations
include (i) the Company’s dominant position in the mdustry (i) ﬂic strength of the
credit rating of CFS’s previous securitizations {A rafings by the four major agencics),
and ¢iii) the potential of NMS to step into a strong position for [CFSs] initial public
offering (anticipated in late 1998); NationsBanc Montgomery Securities LL.C
recommmends the initial eredit approval of NationsBank, N.A. for the transaction
described herein,

Recommendation, CFS App. C at 13; CFS Facts, 49.

The discussions between CFS, BOA and NMS culminated in the execution of the Nate
Purchase Agreement dated July 1, 1998, which committed BOA to purchase up to $430 million in
one or more series notes in the future. CFS Facts, § 50; Note Purchase Agreement, CFS App, D at
11, §§ 2.1 and 2.2, and at 6 (see “Facility Limit™}. The Note Purchase Agreement is a contract
between and among CFS as Administrator; CF/SPC GREAT, Inc., a special purpose vehicle wholly
owned by CFS, as Transferor of Loans (*SPC GREAT™); two -:é-_mmercial paper conduits
administered by BOA: Kitty Hawk Funding Corporation (“Kitty Hawk”) and Eaterprise Funding
Corporation {“Enterprise”™), as Purchas-ers; and NationsBank (EDA) as Apent for the

Purchasers/conduits (and other participating financial institutions) and as Alternate Purchaser. CFS

"Although not authenticated by affidavit, BOA has not objected to the admission of CFS
Appendices B-E, and therefore the documents are admitted for the purpose of comldenng summary
judgment. Appendix B is a copy of a petition filed by BOA in Tulsa County District Court;
Appendices C and E appear to be documenis created by BOA or iis ‘affiliates; and Appcndlx Disa
copy of the Note Purchase Agreement that was attached to BOA’s Amended Complaint.
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Facts, § 52. Neither the Master Trust nor the Series Trust was a party to the Note Purchase

Agreement,

The Note Purchase Agreement provided that CFS’s subsidiary, SPC GREAT, would sell (or
cause to be sold) a seties note 1o the purchasers/conduits and BOA. Section 2.1 provided—

Upon the terms and subject to the conditions set forth herein, (x) the Tmnéferor [SPC

GREAT], or the Administrator [CF5] on its behalf, may, at its option, sell or cause

to be sold 1o the Agent [BOA], on behalf of the Purchasers or the Alternative

Purchasers, as applicable, and {y) the Agent {BOA], on behalf of the Purchasers, -

may, provided that the Termination Date shall not have occurred, at each Purchaser’s

respective option, or the Agent [BOA), on behalf of the Alternative Purchasers,

provided that the Termination Date shall not have occurted, shall, if so requested,
purchase, without recourse except as provided herein, the Series Note, identified on

the related Additional Note Purchase Supplement hereto for the Purchase Price set

forth therein, not to exceed the Principal Facility Limit.

CFS App. D, Note Purchase Agresmentat 11, § 2.1."" Section 2.2 provided for the sale of additional
series noles 1o Purchasers.

In conjunction with offering the series note identified above to prospective purchasers, CFS
prepared a Private Placement Memorandurn (the “98-B PPM™). CFS App. Exh. A-6at v; CFS Facts,
€ 54. The 98-B PPM sets forth in detail CFS’s role in the securitization. The 98-B PPM identified
the Master Trust as the Certificate Issuer, the Séries Trustas the Series Note Issuer, CFS as the Initial
Seller and Servicer, SPC GREAT as the Transferor, and NMS as the Placement Agent and Initial
Pugchaser for the 1998-B securitization. The 98-B PPM describes a proposed transaction in which
the Master Trust issues a certificate to the Series Trust, which certificate “represents[s] the right to

receive . . . on each Distribution Date, accrued and unpaid Administrative Distributions. . . for such

Series and all principal and interest on the Securitics of such Series due to the holders thereof on

""The series note identified in § 2,1 is the Series Note at issue in this case,
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such Distribution Date.” CFS App. Exh. A-6 at ii. “The only source of funds availabie to the
Certificate Issuer to pay interest and principal on the Trust Ce&iﬂcate will be the payments intespect
of principal and interest collections and other proceeds of the Transferred Assets [the Loans].” Id.
These Loans are the receivables purchased initialty by CFS or its affiliate and sold or contributed by
CFS to another affiliate, the Transferor, who transfers the Loans to the Master Trust, which has a
contract with CFS for servicing. Id. at iv.

The 98-B PPM further provides that the Series Trust would hold the Trust Certificate and
issue notes in an aggregate principal amount of up to $198,699,650. - The notes were to be issued
pursuant to a 1998-B Series Indenture with Bankers Trust as Indenture Trustee. Under the Indenture,
the notes would be secured by the Trust Certificate end other assets. The 98-B PPM further stated
that the “only source of funds available to the Series Note Issuer [Series Trust] to pay interest and
principal on the Notes . ., will be the payments in respect of principal and interest that the Series
Note 1ssuer receives from the Certiﬁcate [ssuer [Master Trust] with respect to the Trust Certificate.”
id. atiji, Again, these are CFS’s cu]lcétions on the Loans.

The 98-B PPM warned that CFS's servicing performance was fundamental to the
performance of the Securilies and that in the event CFS is no longer able or availablg to service the
Loans, “[t]here may. . . be few or no successor Servicers capable of achieving comparable collection
performance.” Id. at 30; CFS Facts, 1 58. The PPM Further explained that CFS had cxperienced
significant growth since 1996 and that the success of the servicing the loan pools depended upon
CFS being able to hire and train sufficient personnel. “No assurance can be given as to the ability

of the Servicer to meet its future personnel requirements.” CFS App. Exh, A-6 at 29,
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The 98-B PPM directed pmépective invéswrs 10 contact CFS (rather than the Master Trust
or Series Trust) for iﬁfom[ationrregar.dihg the transaction. CFS Facts, ¥ 36.

Investors interested in purchasing the Securities should conduct an independent

investigation of the Securities, CFS, the Transfercr, the Certificate Issuer, the Series

. Note Issuer and the Loans, Officers of CFS are available to answer questions
conceming the Securities, CF_S-,Vﬂ‘lE Trans_femr, the Certificate [ssuer, 1hr._3 Series Note

Issuer and the Loans and will, upon request, make available such other information

as investors may reasonably request. :

CFS App. Exh. A-6atv. BOA conducted its du¢ diligence directly with CFS persomnel. CFS Facts,
157

In early Septermnber 1998, CFS notified BOA that a new series note, the GREAT 1998-B
Series Note (the “Series Note™), would be issued on September 30, 1998, CFS Facts, §60. Onor
about September _3ﬁ, 1998, pursuant to the commitment made in the Note Purchase Agreement,
BOA, on behalf the condﬁits, Kitty Hawk and Enterprise, purchased the Series Note issued by the
1998-B Scries Trust (the “Series Trust™) for $189 million, CFS Facts, 1 61. This transaction
occurred as follows:

CFS transferred a package of Loans to SPC GREAT pursuant to the GREAT Contribution
and Sale Agreement (CFS App. Exh, A-11}. CFS Facts, 162. SPC GREAT transferred the Loans
to the Master Trust pursuant to the GREAT Servicing Agreement {CFS App, Exh. A-7). CF8 Facts,
9 63. The Master Trust, a Delaware business trust, entered into the Series Trust Agreement with
Wilmington Trust Company (“Wilmington”), as Series Owner Trustee, to form the Series Trust,
which was also a Delaware business trust (CFS App. Exh. A-8). CFS Facts, J 64. Pursuant to

Sections 4.2(b) and 5.1 of the Master Trust Agreement and Section: 2.3 of the GREAT Servicing

Agreement, and at the direction of SPC GREAT, the Master Trust issued a Trust Certificate to the
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Series Trust, giving the Series Trust an undivided beneficial ownership interest in the Master Trust,
which held legal title to the Loans.” CFS$ Facts, § 65. This beneficial interest related to newly
acquired Loans transferred pursuant to the 1998-B securitization, to the Loans transferred to the trust
in the 1998-A securitization, and 1o any future Loans from future securitizations. CFS Fagts, ¥ 66.

The parties to the Series Trust Agreement, which created the Series Trust, declared that it was
their intention that the Series Trust be a business trust under the Delaware Business Trust Statute.
CFS App. Exh. A-8, § 2.6; CFS Facts, | 67. Section 2.6 of the Seties Trust Agreement states, in
part—

It is the intention of the parties bereto that the Series Note Issuer [the Series Trust] _

constitute a business trust under the Business Trust Statute and that this Agreement

constitute the governing instrument of such business trust. . . . Effective as of the date

hereof, the Series Owner Trustee [Wilmington] shall have all rightS, powers and

duties set forth herein and, to the extent not incongistent herewith, in the Business

Trust Statute with respect 10 accomplishing the purposes of the Series Note Issuer

[Series Trust]. The Series Owner Trustee shall file the Certificate of Trust
substantially in the form of Exhibit B hereto with the Secretary of State of Delaware.

Section 2.3 of the GREAT Servicing Agreement provides—

In consideration of the transfer of the Transferred Assets to the Certificate Issuer [the
Master Trust], upon request of the Trazisferor [SPC GREAT], the Certificate Issuer
[the Master Trust] will cause Securities in authorized denominations to be duly
authenticated and delivered to or upon the writter order of the Transferor pursuant
1o the Master Trust Apreement and other applicabie Series Basic Documents.

CFS App. Exh. A-7at2, § 2.3, Section 4.2 of the Master Trust Agreement provides—

Each Trust Certificate of each Sertes will | repment a fractional undivided benglicial
interest in the Certificate Issucr [the Master Trust] “The Series Note Issuer [the
Series Trust] for each Series will be entitled to receive, on each D:sm'butmn Date, the
Serics Available Amount for such 8éries in accordance with the ferms of the Pooling
and Servicing Agreement,

CFS App. Exh. A-4, at 12, § 4.2(b).
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CFS App. Exh. A-8at 5, § 2.6. The Certificate of Trust of GREAT Series Trust 1998-B was filed

with the Delaware Secretary of State. CFS Facts, 9 68. The State of Délawaré thus recognizes that
the Series Trust was “duly formed under the laws of the State of Delaware and is in good standing
and has a legal existence so far as the records of this office show, as of the thirtieth day of
September, A.D. 1998.” Certificate of Good Standing, CFS App. Exh. A-10.

As previcusly noted, for the GREAT 1998-B wansaction, the GREAT Servicing Agrecment
and 1he Master Trust Agreement were supplemented by the I'-)’QQ-B Supplement (CFS App. Ex‘h.A-
3). CFS Facts, | 77. The 1998-B Supplement, by and among SPC GREAT as Transferor, CFS as
Servicer, the Master Trust as Certificate Issuer, and Bankers Trust as Master Trustee and Backup
Servicer, provides in its recitals—

Pursuant to the Master Trust Agreement, dated as of June 30, 1998 (. . . as
supplemented hereby . . . ), between the Transferor and the Master Trustes, in
connection with the issuance of a Series, the Transferor may from time to time issue,
and direct the Master Trustee to anthenticate, on behalf of the Master Trust, one or
more Series of Certificates representing interests in the Transferred Assels,

Pursuant 1o the Pooling and Servicing Apreement, dated as of June 30, 1998 (... as
supplemented hereby . . .), among Transferor, Servicer, Master Backup Servicer and
Master Trustee, the Series Supplement for any Series shall set forth certain terms and
conditions with tespeet to such Serles 4s shall be permitted by the Pooling and
Servicing Agreement and otherwise required in connection with the issuance of such
Series. Each of the Master Trust Agreement and the Pooling and Servicing
Agreement provide that certain terms applicable to a Series are to be set forth ina
Series Supplement. This Serjes Supplement is a “Series Supplement” as that term
is defined in Appendix A to the Pooling and Servicing Agreement,
Pursuant to this Series Supplement, the Transferor and the Certificate Issuer shall
create a Series of Securities (the “Series {998-B Securities™) and specify certain of
their terms.

1998-B Supplement at 1. This document further provides that “[c]apitalized terms used and not

otherwise defined herein arc used as deﬁned in Appendix A to the Pooling and Servicing Agreement.
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If a term is defined here and in Appendix A, the definition herein shall control,” Id. at § 1.1."° The
Series Owner Trustee, Wilmington, signed the 1998-B Supplement on behalf of the Series Trust.
CFS rFacts, 1 78.

As previously noted, the GREAT Servicing Agreement and the other documents listed as
Basic Documents gave CFS broad powers and imposed obligations an CFS not only to service the
Loans, but also to perform all functions allocated to the trustees of the Master Trust and the Series
Trust, ie., CFS employees executed all banking transactions required under the documents,
performed all necessary calculations and actions required for collection, allocation, payment and
distribution of the proceeds of the Lodns, generated reports to trustees and Securities Holders, issued
1ax staternents, and generzlly performed all steps in the securitization process save actually making
payments 1o the Security Holders, which was perforrued by a Paving Agent using information
provided by CFS. CFS App. Exh. A-7, §§ 3.1 and 11.1.
V1. Conclusions of Law

A. the treatmen e 1 ¢ Plan bar CES’s Secti fense
d counterclaim in this adversa xJling under the doctrine of res judicata?

BOA suggests that the Court should refrain from considering the merits of CFS’s Section
510(b) defense and counterclaim because, BOA contends, the provision in the Plan and Confirmation
Order that dismisscs with prejudice the adversary proceeding styled Commercial Financial Services
Inc. v. Norwest Bank Minnesota, N.A,, g;l al., Adv. Case No. UG—OOUZ-R'(the “Section 510(b)

"“Fhe Court spells out these sections of the Supplement because BOA disputes CFS’s
characterization that the 1998-B Supplement “incorporated”™ the GREAT Servicing Agreement.
BOA Objection at§. Based on the quoted recitals, the Court concludes that technically the GREAT
Servicing Agreement is supplemented by the 1998-B Supplement, but this distinction does not
appear to be material. ' '
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Adversary™) constitutes res jqdica:a of all Section 510(b) claims, including CFS’s defense and
counterclaim, BOA further contends that its res judicara defense to the counterclaim presents factual
issues that preclude summary judgment. BOA Objection at 13. BOA has nol presented evidence
1o frame any particular factual dispute requiring a trial on the res judicara issie, however, Thus, the
inquiry is whether the undisputed facts that are before the Court are sufficient to preclude summary
judgment in favor of CFS on BOA’s res judicala defense.

As the proponent of ah affirmative defense upon which BOA would have the burden of proof
at trial, BOA has the burden, in defending against summary judgment, of coming forward with
sufficient facts to establish t]:m clements of its defense. F.R.LC. v. Qiamupetiei, 34 F.3d 51, 54-55
(2d Cir. 1994). In connection with its res judicaia defense, BOA faiis to comply with the Local
Rule of this Courl governing summary judgment which requsires the non-moveant to supply the Court
with a statement of additional material facts in scparately numbered paragraphs and supported by
evidentiary materials. See Local Rule 7056(b). Instead, BOA incorporates into its argument various
references to pleadings, orders and transcripts. These documents arc attached as exhibits to BOA"s
Objection. CFS and the Intervenors have not objected to tﬁe procedure or the exhibits. The Court
recognizes these exhibits as pleadings, orders and transcripts filed in either CFS’s main bankruptcy
case, Case No. 98-05162-R, or in the Section 510{b) Adversary. Although the Court would be
jusﬁﬁed in striking BOA's res judicata argument for rion-compliance with the Local Rule, in the
service of expediency and in recognirion of the bias toward adjudicating issues on their merits, the
Court will take judicial notice that BOA”s exhibits are copies of documents that were filed with this
Court and will consider the content of the exhibits for what they are: pl g’adings, orders and (ranscripts

of hearings. Resolution of the res judicata issue at this juncture will advance the merits of the ¢ase
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and will not prejudice any party, and in any case, no one has objected to BOA's defective
procedure. ™

Thus, the record on summary judgment for BOA’s res judicata defense consists of the
Second Amended Plan of drderly Liguidation (Bankr. Doc. 3304) (the “Plan™);" the Order
Confirming Second Amended Plan of Orderly Liguidation (Bankr. Doec. 3306) (“Order Confirming
Plan™) attached to BOA Objection as Exhibit A; the First Amended Complaint to Disallow,

Subordi_nate and/or Liquidate Asset-Backed Securities Claims (“Section 51¢(b) Complaint™) in the

case of ercial Financj ices, Inc, v. N Ainnesota, National Association, Adv.
C#e No. 00-0002-R (Adv. Doc. 15);'® ﬂle Fiﬁ Amended Disclosure Statement Pursuant to Section
1125 of the Bankruptcy Code (Bankr. Dac. 3069) (“Disclosure Statem&_tnt”);” and the Transcript of
the Proceedings, August 29, 2001 (Bankr. Doc. 3358) {the ‘“Tmnﬂcﬂpi”)_"

In the Section 510(b) Adversary, CFS sued Norwest Bank Minnesota, N.A. (“Norwest™) and
Bankers Trust Company (“Bankers Trust™) in their respective capacities as Trustee and Back-up

Servicerafthe SMART and GREAT securitization trusts. Bankers Tmst was the Trusiee and Back-

“The Court has the power and discretion to waive its own rules. Sge Local Rule 1001(c).

*The copy of the Plan attached as BOA's Exhibit B is incomplete; the 'comp]ete_ Plan that
was filed in the case will be considered by the Court. '

“The copy of the Section 510(b) Complaint attached as BOA’s Exhibit  is incomplete; the
fult complaint that was filed in the Section 510(b} Adversary will be considered by the Court.

"The copy of the Disclosure Statement attached s BOA’s Exhibit D is incomplete; the
complete Disclosiire Statement thiat was filed in the bankruptcy case will be considered by the Court.
The Court notes that CFS attached a complete copy of the Disclosure Statement to the CFS Reply
as Exhibit A. | ' | . |

"*The copy of the Transcript attached as BOA’s Exhibit E is incomplete; the complete
transcript that was filed in the bankniptey case will be considered by the Court,
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up Servicer of the GREAT 1998-B Series Frust, which is the Series Trust that issued the Serics Note
to BOA. Section ST10(b) Complaint at 2, In the Section 510(k) Complaint, CFS sought to
subordinate the claims that Bankers Trust had filed on behalf of itself and on bebalf of beneficiaries
of the securitization trusts, including BOA. In paragraph 75 of the Section 510(b) Complaint, CFS
alleged—
On or about June 11, 1999, BT [Bankers Ttust] filed Proof of Claim No. 104 (the
“GREAT 1998-B Claim™) in the amount of $186,814,900.58, a copy of which
(without exhibits) is included in the Appendix as Exhibit 61 and is incorporated
herein by reference, The GREAT 1998-B Claim states that “[t]his Proof of Claim
is asserted by Bankers Trust on behalf of Bankers Trust, the Noteholders and the
Certificateholders . . .” [eitation omitted). Inthe GREAT 1998-B Claim, BT asserts
claitns against CFS’s estate arising from CFS’s purported breaches of the Servicing
Agreement (a3 supplemented by the GREAT 1998-B Servicing Agreement
Supplement) and the GREAT Contribution Agreement. . . . BT also seeks to have
CFS repurchase the GREAT 1998-B Assets under Séction 3. 7(c) of the GREAT
Servicing Agreement and Section 3.3 of the GREAT Contribution Agreenent, '
Section 510(b) Complaint at 36, 75. Ina footnote, CFS stated: “The GREAT 1998-B Claim filed
by BT covers the same claims asserted by BOA in its adversary complaint against CFS (Adv. No.
98-0356-R) in which BOA secks imposition of 2 constructive trust.” Id. at 36 n.7. In Count XIV
of the Sectior 510(b) Complaint, CFS requested subordination of the GREAT 1998-B Claim
pursuant te Section 510(b). Id at 96, 91 359-68. After alleging that the GREAT 1998-B is a
Delaware business trust and therefore a “corporation™ that can be an “affiliate” of CFS, and that the
GREAT 1998-B Basic Documents are “seeurities” of CFS, CFS stated—
Notwithstanding BT’s attempt to characterize the GREAT 1998-B Claim as
a breach of contract claim, the GREAT [998-B Claim is 2 claim “arising from
rescission of a purchase or sale of a security of the debtor [CFS] or of an affiliate of

the debior,” or a claim “for damages arising from the purchase or sale of such a
security,” as those terms are used in 11 U.S.C. § 510(b).
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Section 510(b) of the Bankruptcy Code mandates that the GREAT 1998-B

Claim be subordinated to all claims or interests that are senior or equal to such claim,
including, without lirnitation, the clairas of CFS’s general unsecured creditors.

Section 510(b) Complaint at 96, 7§ 367-68. The predecessor of the UCLT was permitted to
intervene in the Section 510(b} Adversary in order to protect the interests of its constitucnts, whose
claims would be diluted by approximately $1.4 billion in additional claims if the ABS Trustees’
breach of contract claims were not subordinated. The Section 5 10(b) Complaint also served as an
objection to the priority of the Trustees’ claims. Thus, resolution of the Section 510(b) Adversary
was crucial not only to the unsecured creditors, who were in danger of having their claims diluted,
but alse to the Securitics Holders, who would receive nothing under a liquidating plan if CFS
succeeded in subordinating the Trustees’ claims.

BOA’s res judicata defense is premised upon the linguage contained in Section VI(T) of the
Disclosure Statement, Section 5.47 of the Plan, and paragraph 23 of the Order Confirming Plan.
BOA claims that because these previsions dismiss the Section 510(b) Adversary with prejudice and
therefore bar CFS from asserting subordination against the ABS Trustees’ C!aims,- which included
the Bankers Trust’s claim arising from the GREAT 1998-B securitization, CFS is barred from
seekiﬁg subordination of the Constructive Trast Claim.

Section V1(I) of the Disclosure .Statement states—

The Phan shall constitute a compromise and settlement pursuant to Section
1123(b)3)A) of the Bankrupicy Code as set forth in the terms of the Plan with
respect to all rights, claims, causes of action, controvcrs:es and dlsputes arising under
or relaling to the Section 510(b} Adversary and/or the Interim Agreement Dispute. _

CFS, the OCUC, the ABS Commitiee, the ABS Trustees, alt holders of Claims and

Interests, and all other parties in interest, and theif espective successors and assigns,

shall be bound by such compromise and settlement and the terms of the Plan. Asof
the Effective Date, the Section 510(b) Adversary shall be deemed dismissed with
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peejudice, and the ABS Claims filed by the ABS Trustees shall be Allowed and
treated as set forth in the Plan. . .

Disclosure Statement at 52. Section 5.47 of the Plan similarly provides—

The Plan shall constitute a compromise and settlement pursvant to Section
F123(b}3XA) of the Bankruptcy Code as set forth in the terms of this Plan with
respect to all rights, claims, causes of action, controversies and dlsputesansmg under
or relating to the Section 510(b) Adversary and/or the Interim Agreement Dispute.
CFS, the OCUC, the ABS Committee, the ABS Trustees, all holders of Claims and
Interests, and all other parties in intetest, and their respeclive successors and assigns,
shall be bound by such compromise and settlement and the ternis of the Plan, As of
the Effective Daté, the Section 510(b} Adversary shall be deemed dismissed with
prejudice, and the ABS Claims filed by the ABS Trustees shall be Allowed and
treated as set forth in this Plan., . . .

Plan at 32, § 5.47. And the Order Confirming Plan provides—

Section 1123(b)3)a) of the Bankruptey Code permits the Plan to provide for the
seitlement or adjustment of any claim or interest belonging to CFS. Section 5,47 of
the Plan provides for the compromise and settlement of all fights, claims, causes of
action, controversies and disputes arising under or relating to the Section 510(b)
Adversary and/or the Interim Agreement Dispute. The Court finds that the
compromise and settlement of the Section 510(b) Adversary and the Interim
Agreement Dispute brokered by CFS was negotiated in good faith and at arms length
by the OCUC and the ABS Committee. . . . The Court finds that CFS is receiving
adeqguate consideration for the compromises and settiements contemplated in these
sections and other provisions of the Plan. The Court further finds that all
compremises and agreements embedied in the Plan which have not been approved
previously by Final Order of the Bankruptcy Court are, pursuant to Section 363 of the
Bankruptcy Code and Benkruptcy Rule 9019, fair, reasonable, in the best interests
of CFS and its creditors, and a reasonable exercise of CFS’s business judgment;
constitute substantial, integral and material elements of the Plan, essential to the
consummation of the transactions contemplated by the Plan and upon which creditors
relied in connection with their voting on the Plan; and are authorized under Section
1123(bX3)=a) of the Bankmplcy Code,

Order Confirming Plan at 8-9, § 23.
The Plan and Confirmation Order are binding on CFS, the Intervenors and BOA, *Itis well-

settled that a confirmed chapter 11 plan has a binding effect on both debtors and claimants under the
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plan, and functions as a judgment with regard to the parties bound by the plan.” Tor Husjord

ing v. Port Isabel/San Beni vigation District (I Burton Securities, S.A), 202 B.R. 411,
418 (S.D. Tex. 1996), aff d 129 F.3d 607 (5" Cir. 1997} (Table), cirfng Laing v. Johnson (In re

Laing), 31 F.3d 1050, 1051 (10" Cir, 1994). Further, Section 1141(g) of the Bankrupicy Code,
entitled “Effeet of confirmation,” pmvides;
Except as provided in subsections (d)(2) [conceming debts excepted from dmchﬂrgn:
under section 523] and (d)(3) [concemmg exceptions to dlscharge] of this section,
the provisions of a confirmed plan bind the debtor, any entity issuing securities under
the plan, any entity acquiring pruperty' under the plan, and any creditor, cquity
security holder, or genetal partner in the debtor, whether or not the claim or interest

of such creditor, equity security holder, or general partmer is impaired under the plan
and whether or not such creditor, equity security holder, or general pariner has

accepted the plan.
11 U.S.C. § 1141¢a). Thus, the provisions of the Plan and Confirmation Order replace and supergede
the pre-confirmation relationships between CFS and the ABS Trustees and between CFS and BOA.
The Plan and Confirmation Order also represent the terms of the settlement of the Section 510(b)
Adversary. One term of the scitlement was that the Section 510(b) Adversary woﬁld be dismissed
with prejudice. But nothing in the Plan or Confirmetion Order indicates any intention by CFS to
settle or otherwise compromise the Constructive Trust Claim or this litigation. As set forth herein
infra, other provisions in the Plan clearly contemplate the continuation of CF8’s opposition to the
Constructive Trust Claim.

The Tenth Circuit Court of Appeals reéent!y outlined the elements of res judicata, or claim
preclusion (the term the Tenth Cirouil prefers), as follows—

Res judicata requires the satisfaction of four elements: (1) the prior suit must have

ended with a judgment on the merits; (2) the partics mnust be identical or in privity;

(3) the suit must be based on the same causc of action; and (4) the plainti{f must have
had a ful? and fair opportunity to llt1gate the claim in the prior suit.
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Plotner v. AT&T Corp., 224 F.3d 1161, 1168 ( 10* Cir. 2000). With respect to the first element, the
appellate panel cited Clark v. Hags Group. Ing., 953 F.2d 1235, 1238 (10™ Cir.), cert. denied 506
U.S. 832 (1992), for the proposition that a ““stipulated, voluntary dismissal of [the plaintiff"s] first
suit, approved by the court with prejudice, was a judgment on the merits' for res judicata purposes.”

Plomer, 224 F.3d at 1169. Thus, BOA correctly asserts that the apreed dismissal of the Section

510(b) Adversary with prejudice was a judgment on the merits. However, BOA further argues that
the dismissal is also a judgment on the merits on the issuc of subordination of the Constructive Trust
Claim because (1) the Section 510(b) Adversary included a claim aﬁsing from GREAT 1998-B
transaction; {2} BOA, as the benéﬁciary of the_'Séﬁgs Trust, is in privity with the Trustee, Bankers
Trust, one of the defendants in the Section 510(b) Adversary; and (3) CFS sought subordination of
claims in both the Section 510(h) Adversary and in this proceeding.'*

BOA further relies upon Restatement (Second) of Judgments §.24 in arguing that the scope
of claims that are barred by the dismissal of the Section 510{h) Adversarjr includes any claim that
arose out of the GREAT 1998-B securitization. SectiOn 24 provides—

(l} thn a valid and ﬁna] Judgmen! rendered i in an actioh extmgulshcs the
extinguished includes all nghts of the plamuff to remedies against the defendant with
respect o all or any part of' the transaction, or series of connected transactions, out
of which the action arose.

(2) What factual grouping constitutes a “transaction,” and what grnupmgs constitute
a “series,” are to be determined pragmatically, glvmg - weight to such considerations
as whether the facts ere related in time, space, otigin, or motivation, whether they
form a convenient trial unit, and whether their treatment as @ unit conforms to the
parties’ expectations or business understanding or usage.

The general rule of this Section [24] . . . is subject to the exceptions stated in § 26,

""BOA does not address the full and fair opportunity to litigate element.
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- RESTATEMENT {SECOND) OIF JUDGMENTS § 24 (1982). Indeed, CFS’S- pursuit of subordination of
Norwest’s and Bankers Trust’s claims against the estate in the Section S10(b} Adversary included
the subordination of Bankers Trust’s claim that arose from the GREAT 1998-B securitization, which
is the same transaction that BOA claims resulted in a constructive trust in its favor, However, the
broad transactional scope of res judicata set out.in Section 24 of the Restatement is limited by the
exceptions conlained in Section 26 of the same Restalement. Section 26(1)(a) and (b} of the
Restatement are directly applicable here. These provisions state—

(1) When any of the following circumstances exists, the genera] rule of § 24 does not
apply to extinguish the claim, and part or all of the claim subsists as a possible basis

for a second action by the plaintifT against the defendant:

{a) The parties have agreed in terms or in effect that the plaintiff may
split his claim, or the defendant has acquiesced therein; or

(b) The ¢ourt in the first action has exptossly reserved the plaintiff's
right to maintain the second action[.]

RESTATEMENT (SECOND) OF JUDGMENTS § 26(1)(a) and (b},
With respect to the first exception, Ehe Restalement commentators explain—
Where the plaintiff is simultaneously maintaining separate actions based upon parts
of the same claim, and in neither action does the defendant make the objection that
another action is pending based on the same claim, judgment in one of the actions
docs not preclude the plaintiff from proceeding and obtaining judgment in the other -
action, The failure of the defendant to cbject to the splitting of the plaintiff’s claim
is effective as an acquiescence in the splitting of the claim.
Id., comment a. Here, the Section 510(b) Adversary and CFS’s motion to dismiss the Constrictive
Trust Claim on the grounds of Section 510(b) subordination were simultaneously pending from
January 5, 2000 (the date CFS filed its original Section 510(b) Complaint to commence the Section

51{Kb) Adversary) to September 17, 2001 (the Effective Date of the Plan which is when the Section

K}.1
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510(b) Adversary was deomed dismissed). Plan at 6,944 and 32, § 5.47. BOA Was on otice that
CFS soughi to dlsmjss or defeat the Construetive Trust Claim pu.rsuant to Section $10(b) since at
least August 3, 1999, when CFS ﬁlﬂd 1#5 Motion to Dismiss i tl'us proceeding (Adv. Dac. 35, 36).
The subordination defense in this case remained pending up to and through confirmation of the Plan
- and was reasserted as a defensc and a counterclaim after the motions to dismiss were resolved.
Throughout the pendency of the twin litigations, BOA never argued that it was improper for CFS
to assert jts subordination argument in both proceedings nor did it request consolidation of the
proceedings. The Court concludes that BOA acquiesced to CFS’s “claim splitting” as a matter of
law, and therefore the dismissal of the Section 510(b) Adversary does not preclude CFS from
contimuing o assert in this proceeding that the Constructive Trust Claix_h should be subordinated,
Section 26(1Xb) of the Rcétatcmenf, the exception to the relitigation bar based upon the
express reservation of a party’s right to maintain the second action by court arder, is also applicable.
Because this exception requires interpretation of the Plan, the Court will recite the Plan provisions
that in the aggregate can otily be interpreted as preserving CF. S’ ability to seek subordination of the

Constructive Trust Claim.*®

®BOA coniends that the Court cannot establisk the scope of the claims barred by the
dismissal of the Section 510(b) Adversary without examining the intent of the parties and that intent
is a contested factual issue preciuding summary judgment. BOA Objectionat 21. When a contract
is not ambiguous, however, intent must be gleaned from the document itself and extringic evidence
is not admissible. “{Whether a contract is amblguuu.s to requ:re extnnslc ewdcnce to clarify the
ambiguity is purely one of law for the court.” First Nat’} Bank and Trust Co. v e, 1993 OK 96,
859 P.2d 502, 507. | o

Oklahoma law states "[a] contract is ambiguous if reasonably suscepubie of more
than one inferpretation.” Willia h Inc,, 917 P.2d 998,
1604 ¢(Okla.Ct. App.1996), or- "through vagueness of expression lt ‘has a double _
meaning. "mm&ugw 400 F. . Supp. 527, 532(ED Okla.[975).

In other words, a contract is ambiguous if reasonably intelligent persons, on reading
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The Plan definitions provide that the “BoA Constructive Trust Claim” is —

the Claim asserted by BoA in the BoA Adversary [defined in'§ 23 as “NationsBank.
N.A. v. Commercial Fin. Servs, Inc., Adv. No. 98-0336-R pending before the Court™]
seeking imposition of a constructive and/or resulting trust against certain funds now
held by CFS in a segregated account by agreement of the parties and/or by an order
entered by the Court on May 25, 1999. The BoA Constructive Trust Claim is a
Bisputed Claim,

Plan at 4, 1 23, 24. A “Disputed” claim is defined as —
with respect to & Claim . . . (i) anv Claim . . . 28 to which CFS or any other party in
inlerest has interposed a rfmer ab_; ection or reques't for emmarmn or subordination,
whether by contested motion or adversary proceeding, in accardance with the
Bankruptcy Cade, the Bankruptcy Rules and/or this Plan, which objection or request |
for estimation or subordination has not been withdrawn or detenmned by a Fmal '
Order in favor of the holder of the Claim . . . as of the Effective Date. '
Plan at 5, 42 (emphasis added). The BoA Constructive Trust Claim was still a Disputed Claim as
of the Effective Date because CFS and the Intervenors had interposed a timely objection to the claim
and a timely request for subordination in their Motions to Dismiss, which was contested by BOA,
and which had not been determined by a Final Order, nor had the reqhest for subordination been

withdrawn.

the conunct, wou[d honesﬂy d.Lﬂ"e.r as to lts proper meamng Sece Limmglﬂgj
i A 281 US 34 37, SDSCL 165 T4'LEL 683

e 175F.3d 762, 767{10‘“ Cir. 1999); cf,, Bartmann
Y, Mavenck Tubg. g:_m;p,, 853 F, 2d ]540 1545 {10th Cir,1988) ("[a] term is unambigucus whem it
is reasonably and fairly susceptible of only one meaning™.
The Court concludes that the Plan and Confirmation Order unambiguously preserve CFS's
right to defend the Constructive Trust Claim by séeking its subordination and therefore extrinsic
evidence of intent is inadmissible. Because parol evidence cannot be presentcd as to intent, BOA’s

contention that an issue of material fact exists regardmg intent is (JVEml]ed and BOA § further N

complaint that it has not been afforded an opportunity for discovery on the issue of intent is moot.
BOA Objection at 21, .
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In the Plan, the BoA Constructive Trust Claim is classified 2s a Class 3 Claim. Plan at 11,
§2.4. BOA asserted its Constructive Trust Claim separately from BOA’s other claim against CFS,
Claim No. 1901 in which DOA seeks damages for CFS’s rejeclion its obligations under the $189
million Series Note to the extent théx it is not compensated by the Consteuctive Trust Claim (the
“Rejection Damages Claim™).”’ BOA’s unliquidated Rejection Damages Claim is an “Individual
ABS Claim” that the Plan treats as a beneﬁcia_l intcrest in Bmlkcrs‘Trust’s Class 5 claim.

Section 4.5 of the Plan describes the treatment of the Class 5 ABS Claims. Claims of the
ABS Trustees (Norwest and Bankers Trust) were considered impairct_i, and therefore the Trustees
were entitled to vote on behalf of Class 5 to aceept or reject the Plan, Planat 15, § 4.5(a). Holders
of Individuzl ABS Claims, including BOA with respect 1o its Rejection Damages Claim, were not
entitled to vote directiy— the ABS Trustees were required by their conlracts to comply with the

instructions of their beneficiaries, however, In general, the Plan provides that the ABS Liguidating

*Exhibit D of Plan is a list of “Individual ABS Claims.” BOA’s Claim No. 1901 appears
on page 6 of Exhibit D. A footnote to that claim states—

Claim No, 1901 filed by Bank of America, N.A,, fk/a NationsBank, N.A. (*BoA™),
is an Individua] ABS Claim to the extent that it asserts a claim for rejection damages
arising under Sections 2.3 and 2. 4nfthe Note Purchase Agreement. BoA asserts that
its mjection damage claim hes a fiquidated component {$4, 728,554.36) and an
unliquidated companent. See Claim No. 1901, at 97 3-4.

BOA’s Constructive Trust Claim and its Rejection Damages Claim overlap because BOA seeks
different remedies for the same Juss. In effect, BOA has protected itself by pursuing not only the
constructive trust remedy to compensate for a portion of its claim (appmmmately $50 million), but
a claim for rejection damages (i.e., the unpaid portion of the Note) which includes recovery of
damages for the same $50 Il'lll]lOl'! loss in the event that BOA is not successful in obtaining 2
constructive trust remedy.
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Trust, of which the two ABS Trustees are beneficiaries, will receive 55% of the net proceeds® of the
liquidation of CFS’s assets, and: distributions of those proceeds are to be made by the ABS
Liquidating Trust to the ABS Trustees in a pro rata fashion. The ABS Trustees will in tum make
distributions to their beneficiaries, including BOA te the extent {)f its unliquidated Rejection
Damages Claim. Plan at 15, § 4.5(b).

In order 1o prevent a double recovery to Individual ABS Claimants who are the beneficiaries
of the ABS Trusts, all Individual ABS Claims, including BOA's Rejection Damages Claim, were
disallowed as duplicative of the Trustees® ABS Claims. The Individual ABS Claimants will recover
their share of the liquidation proceeds not from the estate, but {rom their respective ABS Trustees.
Section 4.5(¢), entitled “No Direct Distribution to Holders of Individual ABS Claims,” provides—

As provided in Section 4.5(f) below, ADS Claims [asserted by the ABS Trustees]

shall be Allowed in the ful? amount of the total outstanding indebtedness owed under

and relating to the ABS Trusts. The Allowed ABS Claims represent the aggregate

of all outstanding claims of holders of notes and certificates under the ABS Trusts

and, hcnce, subsume recoveries by holders of [ndmdual ABS Claims. The

Individual ABS Claims shall receive compensation with respect to their Claims

through the allowance of the ABS Claims and distributions from the ABS Trustees.

Individual ABS Claims shall receive no direct distributions under the Plan, and shall

have no further right to assert Claims against CFS or the Estate.

Plan, at 16-17, § 4.5(e). The Plan provides further—

Allowance of ABS Claims. Pursuant to and by operation of this Plan, the respective
proofs of claim filed by each of the ABS Trustees ['Norwest and Bankers Trust] are

hereby decmed amended to withdraw claims of federal, state or common law fraud,
if any, and arg combined, modified and Allowed as an Allowed ABS Claim as set

“For the purpose of this dispute, it is sufficient to address in general terms how the liquidated
estate will be divided between the ABS constituency on one side and the unsecured creditors on the
other. The Court acknowledges that some of the estate’s recoveries of cash, such as from D&O -
insurance policies, and the payment of certain unadj udicated clmms, such as indemnification claims,
are allocated between the two constituencies in a different manner.”
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forth immediately below. The percentage di stnbutlon of the ABS Fund to be paid

10 each ABS Trust is also set forth below:

Percentage (%)
Amount of Distribution from
ABS Trust Claim Nos. Allowed ABS Claim ABS Fund
P2 L 8 3 ko ok g e Wk
GREAT 1998-B 104, 1963 $185,198,043.12 [m 21 11.50% rta 11

Plan at 17, § 4.5(f). The footnotes beside the amounts in the iable state: “2/ The $185,198.043.12

is comprised of $179,435,129.13 for GREAT 1998-B noteholders [BOA] and $5,762,813.99 for

GREAT 1998-B certificateholders [also BOA]” and “3/ The approximate percentage distribution

from the ABS Fund to be paid 1o GREAT 1998-B shall decrease if and to the extent that the BoA

Constructive Trust Claim is Allowed as set forth more fully in Section 4.3(c) of the Plan.” Plan at

17, § 4.5(1).

Section 4.3 of the Plan, explaining the treatment of the BoA Construstive Trust Claim,

provides—

(a} Impairment and Voting. Class 3 is not impaired by the Plan. BoA, as holder of
any Allowed BoA Constmctwc Trust Claim in Class 3, is deemed to have accepted
the Plan.

(b) Pavment of Claim. The CFS Liquidating Trustee shall pay BoA in full from the
BoA Reserve the amount of the BoA Constructive Trust Claim {to the extent that
such Claim is Allowed by a Final Order) on the day on which such Claim becomes
an Allowed Claim, or as soon thereafter as practicable. To the extent that the BoA
Constructive Trust Claim is disaliowed, the corresponding amount of the BoA
Reserve shall be distribuled by the CFS Liquidating Trustee, fifty five percent (55%)
to the ABS Liguidating Trust and forty five pércent (45%) to the Unsecured Creditors
Liguidating Trust, pursuant to 4.4 and 4.5 of this Plan. '

' S Clag AT 1998.8. The
amount nf BoA’s beneﬁc:al mterest in the A]lowed ABS Claim in favor of the ABS
Trusiee of GREAT 1998-B shall be reduced by the amount of any Allowed BoA
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Constructive Trust Claim, and BoA shall be entitled to its Pro Rata distribution on

account of such beneficial interest pursuant.te Section 4.5 hereof only to the extent

of such reduced amount. Unless and until the BoA Constructive Trust Claim is either

Allowed or disallowed by a Final Order, BoA shall not be entitled to a distribution

on account of its beneficial interest in the Allowed ABS Claim for GREAT 1998-B

to the extent of the amount of the BoA Constructive Trust Claim; and the AB3

Liguidating Trusiee shall not establish or hold a Reserve on account of that portion

of BoA’s beneficial interest in the Aliowed ABS Trust Claim for GREAT 1998-B.

Plan a1 13-14, § 4.3.

BOA argues that because Section 4.5(f) of the Plan provides fo'r‘th‘e payment of a percentage
of appraximately $180 million to Bankers Trust on'account of the GREAT ]'99'8_-13 claim, which is
the full amount of BOA's unliquidated Rejection Damages Claim, that BOA’s claim is
unsubordirated in the Plan, and because the Plan is binding, no part of BOA’s claim can be
subordinated at this point. BOA Objection at 22-25. Thus, BOA argues that CFS’s subordination
defense and counterclaim are inconsistent with BOA's treatment in the Plan, BOA, ignores the
difference between its Rejection Damages Claim, on which Bankers Trust will recaver on an
unsubordinated basis, and its Constructive Trust Claim, the subordination of which has not yet been

adjudicated.

The Court finds that the Plan’s treatment of the BoA Constructive Trust Claimand BOA’s

unliquidated Rejection Damnages Claim recognizes the pendency of the subordination defense in the
BOA Constructive Trust Adversary and fully anticipates and addresses all possible resolutions of
the adversary, incl’uﬁing CFS’s subordination defense and counterclaim. Accordingly, if BOA is
successfill in establishing a constructive trust and in defeating CFS‘S subordination claim, the
following will occur—

. BOA will recover the full amount of the BoA Reserve (Plan, § 4.3(b));
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Bankers Trust's Aliowed ABS Claim related to the GREAT1998-B securitization will be
reduced by the amount BOA recovers on the Constructive Trust Claim and therefore its
percentage of the ABS Liquidating Trust proceeds will be comespondingly reduced {Plan,
§§ 4.3(c) and 4.5()) n.3); and’ ' '

BQA’s recovery from Bankers Trust (i.e. BDA’sRe;ectmn Dermages Claim) will be reduced
to the amount that Bankers Trust obtains on account its GREAT 1998-]3 Allowed Claim
(Plan, §§ 4.3(c) and 4.5(¢)).

The Plan anticipates that some claims may be subordinated after confirmation, as a separate

class, Class 6, was created for such subordinated ciaims. Section 4.6 of the Plan provides that a

member of Class 6 “shall receive no distribution on its Class 6 Claim.” Plan at 17-18, § 4.6(b).

Thus, if CFS$’s subordination defense and counterclaitm ar¢ successful, the following will occur—

The Constructive Trust Claim will be subordinated in priority to claires “seniot 1o or equal
the claim represented by such security” (11 U.8.C. § 510(b)).  Claims equal to the Series
Note are the other Individual ABS Claims who will recover through their Trustees under
Class 5. Thus, the Constructive Trust Claim will be reclassified as a Class 6 Claim (Plan,
§§ 4.5, 4.6).

The BoA Reserve will be distributed by the CFS Liquidating Trustes, fifty-five percent
(55%) to the ABS Liquidating Trust and forty-five percent (45%)1:0 the Unsecured Creditors
Liquidating Trust (Plan, §§ 4.3(b));

Bankers Trust will receive a percentage of liquidation proceeds based on the full amount of
its Allowed ABS Claim on account of the GREAT 1998-B securitization (Plan, §4.5(f)); and

BOA will recover on its Rejection Damages Claim from Bankers Trust (Plan, § 4.5(<) and
().

The same resnlt flows from the situation in which BOA simply fails to establish the elements of a

constructive trust—it may recover its full pro rata share of its Rejection Damages Claim through its

Thus, BOA's treatment in the Plan is fully consistent with atlowing CFS and the Intervenors

to pursue their subordination argument.
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Finally, Section 8.3 of the Plan, entiiled “Preservation of Claims, Causes of Action and
Objections to Claims,” provides in pertinent part—

(a) In accordance with Scetion 1123(b)(3) of the Bankmptcy Code, the CFS
Liquidating Frustee (as representative and attorney in fact of CFS and/or the Estate)
wil receive from CFS the right to ptosecute any claims and causss of action against
third parties, . . . including, without limitation, . . . claims and causes of action
against or involving . .. BoA, and the vight 1o object to Claims and to file complaints

or motions to subordinate and/or estimare Claims. Except as otherwise expressly: set
forth in this Plan, the CFS Liquidating Trustee shall have the right and power te
object t0 Claims or [nterests onr any ground, mcludlng the grounds set forth m
Section 502 of the Bankruptcy Code.

(b) CFS’s Schedules identify Creditors whose claims are Disputed , . .. Further,

CFS has already filed numerous objections to Claims and adversarj.r mmplamts to

disallow, subordinate and/or estimate Claims, many of which remain pending, .

THIS FLAN DOES NOT AND IS NOT INTENDED TO RELE_;:A,S_E_ANY '

SUCH OBJECTIONS TO CLAIMS (EXCEPT ANY OBJECTIONS TO THE

ABS CLAIMS; ABS CLAIMS AREEXPRESSLY ALLOWED PURSUANTTO

THIS PLAN), OR CLAIMS AND CAUSES OF ACTION AGAINST THIRD

PARTIES. ALL SUCH RIGHTS, CLAIMS AND CAUSES OF ACTIDNARE“ o

SPECIFICALLY RESERVED AND RETAINED BY CFS AND/OR THE

ESTATE. -
Plan at 37-38, § 8.3(a) and (b) (italics added}.

The Court concludes that Section 8.3(a) and (b) constitute a clear and explicit reservation by
CFS of the right to object to and seek subordination of the Constructive Trust Claim. In subsection
(a), CFS preserved its right to object to the Constructive Trust Claim on any ground, including
subordination, Subscction (b) expressly provides that confirmation of the Plan will not release any
pending subordination claims or objections to claims. CFS's and intervenors’ Motions to Dismiss
the Constructive Trust Claim, which asserted that BOA’s claim was subject to mandatory
subordination, were pending at the time the Plan was confirmed. Therefore, the subordination

ohjections were presefved. C

46



Case 4.03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 49 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28  Attachment D
Pg 48 of 87

BOA argues that the language set out in bold capital letters excepts its Constructive Trust
Claim from CFS's reservation of ﬁghtg. The exception, however, ngly releases objections to the
ABS Claims, which are defined in the Plan as claims asserted by any ABS Trustee. Planat 1, 2.
The Constructive Trust Claim is not a claim asserted by any ABS Trustee.

The Court concludes, as a matter of Law, that the Plan and Confirmation Order expressiy
preserve CFS’s and the Intervenors’ right to maintain their subordination claims and objections to
the Constructive Trust Claim, and as such, the dismissal of the Section 510(b) Adversary does not

bar such action. Se¢ RESTATEMENT {SECOND) OF JUDGMENTS § 26(1)(b).

B.  Must the Court decide the merits of the Constructive Trust Clajm before the merits
of CES's Section 510(b) defense and counterclaim?

As stated above, the CF$ Motion picks up where the Order Resolving Motions to Dismiss
left off insofar as the Section 510(b) verses Section 541{d) debate is concemed. In the Order
Resolving Motions to Dismiss, the Court concluded generally that a claim seeking the remedy of a
constructive trust over proceeds that can be traced to the purchase and sale of a seourity is a claim
for resciasion of such purchase and sale which directly implicates the application of Section 510(b)
1o subordinate such a claim. 8¢e Order Resolving Motions o Dlismiss at.' 16-27 (268 B.R. at §92-98).
BOA reasseris the proposition that the Court must firsz decide the merits of its Constructive Trust
Claim under Oklahoma law before considering whether Section 5 10(b). imposes any limitations an
the ciaim. See BOA Objection at 7-13. BOA arpues that if it can prove the elements entitling it to
a constructive trust remedy under state law, the Fund, now in thc BoA Reserve, will be excluded

from the estate pursuant to Section 541(d), and therefore would not be property subject to
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distribution to CFS’s creditors.”® Because Section 51((b) states that “[flor the purpose of

distribution,” a claim for rescission of a securities transaction “shall be subordinated” to claims

“BOA now argues that the Court lacks jurisdiction to subordinate BOA’s claim because the
Court’s Junsdxct:on is limited to matters affecting the estate and the parties’ conflicting claims to
estate property.” BOA Objection at 7, eiting MMMMM |
[nt'1. ¥nc.), 952 F.24 384 (11" Cir. 1992). Therefore, BOA a.rgucs if the Fund is ultlmately found
to be subject 10 8 constructive trust, the Fund will no longer be property of the estate.

BOA neglects to mention that the Court has core jurisdiction to adjudicate “counterclaims
by the estate against persons filing claims agamst theestate™ (28 US.C.§ 1 57(!)}((3)) whichincludes _
a counterclaim 1o subordinate a claim for reseission of a securities transaction (11 U.8.C. § 510(b)).
At this point, BOA only has a claim for rescission of a securities transaction and seeks the remedy
of a constructive trust. In any event, BOA’s claim and CFS's subordination defense is clearly a
“matter affecting the estate™ since the disposition of over $50 million of deposits in CFS bank
accounts is at stake.

BOA also offers Elscint, [nc. v. First Wisconsin Financial Corp, (Inre Xopics. Inc.), 813 F.2d'
127 (7 Cir. 1987) for the proposition that “[o]nly after identifying the *property of the estate” may
the bankruptcy court apportion that property among creditors.” BOA Objection at 7. Xonigs,
however, concerned the bankruptey court’s jurisdiction of a dispute between two creditors over
property that the estate had abandoned. The court correcily held that “[t]he resolution of that dispute
would not affect the creditors of the bankrupt, and there wottld b¢ no source of jurisdiction.” Id., 813
F.2d at 131. In this case, CFS has not abandoned the Fund, bul in fact claims ownership of the Fund
and seeks to subordinate BOA’s reseission claim, which, if met with success, would increase the
pool of ltqmdauon proceeds to be distributed to unsecured Lredlturs and to the ABS Claimants, The
rule of Xonics is not relevant to this Court’s junsdlctwn

Continental Nai'l Bank v. Sanchez (In e Toledo), 170 F.3d 1340 (11" Cir. 1999), also cited
by BOA, is not applicable for the same reason. There, the debtor, who owned 50% of a partnetship,
did not even arguably have an interest in the partnership’s real propcrty, thus the bankmptcy court
did not have core _]u.l'lsdlcll()n to determmc the validity or pnonty of hens on this non-¢state property.

Y, 72F.3d 1171 (3d CII' 1996) _
(cited by BOA and also nnt relevant; there, it was ‘*uneontroverl;ed that the property [at issue}. .
never ‘property of the estate”. . . .” [d. at 1173).

BOA cites M@“ 371 U.8. 132 (1962), as authority for the premise
that “bankruptey law does not authorize distribution of other people’s property among creditors of
the debtor.” BOA Objection at 7, This statement is true as a general principle. However, it is also
true that in many instances, the Bankrupicy Code authorizes the reversal of otherwise effective
property transfers 1o maximize the estate’s distribution to credifors. Sgg 11 U.8.C. §§ 544-550,
Exercising rights under one of these statutes might appear to be “distributing other people’s property
among creditors of the debtor™ in absence of the authorization to do so under the Bankruptey Code.
Similarly, Section 51(b) authorizes the subordination of certain resmsslon clalms even if
subordintation might defeat a claim (o equitable omemhlp of funds.
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represented by the security, BOA argues that it dues not seekr priorily in “distribution” of property
of the estate, but rather seeks a declaration of equitable ownership of such property under state law,
and 1hus Section 510(b) does not apply.

The Constructive Trust Claim is based upon BOA’s allegation that fraud infected the
disclosures upon which it based its decision to purchase'securities. In bankruptey, claims arising
feom allegations of fraud in the purchase of securitics arc subject to subordination because ¢claims
for rescission or damages result in the elevation of the claim to a higher distribution priority than the
security itself would yield in bankruptcy. One of the underlying policies of bankrupley law is the
equitable distribution of assets of the debtor. By enacting Section 510{b), Congress consciously
¢losed potential loopholes that might allow claimants to unfairly elevate their priority in distribution
over similarly situated claimants. The purpose and policy of Section 510(b) resolve the
philosophical inquiry as to whether a defrauded securities purchaser who can trace some proceeds
of its transaction to some asset of the cstate should be entitled to recover in full prior to any recovery
by other defrauded securities purchasers who cannot trace proceeds to assets of the estate. In this
case Congress would have asked: Should a defrauded security purchaser be paid in full before any
unsecured trade creditor receives any distribution? Who shosdd shoulder the risk that these complex
structured multi-miflion dollar securities transactions might be 1ainted with fraud: Unsecured trade
creditors who never had any opportunity to avoid the fraud, or the party purchasing the secutities
who had direct access to due diligence materials and to the principals and professionals promoting
the transaction?

The Court believes that the federal interest expressed by Congress when enacting Section

518(b)— thet claimants who voluntarily assume the risk of fraud end inselvency by purchasing a
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security in order to obtain potential benefits beyond those of an unsecured creditor should be
subﬁrdinated. — overrides the state’s Interest in creating an equitable ownership interest in property
through a fictitious trust to compen#ate victims of fraud when those victims are defrauded
securiyholders, See Butner v. United States, 440 U.S. 48, 55 (1979) (property interests created by
state law will be respected in bankruptey unless “some federal intercst requires a different result;”
in footnote 10 of the opinion, the Supreme Court notes, for example, that bankruptey laws requiring
the avoidance of preferential or fraudulent transfers disturb state law property rights, including
outright ownership of property, “in order to protect general creditors™).

The most persuasive evidence that Congress intended that claims for rescission of securities
transactions he subordinated, even claims that seek the remedy of a constructive trust, is its express
adoption of the views espoused by John J, Slain & Homer Kﬁpke i THE INTERFACE BETWEEN
SECURITIES REGULATION AND BANKRUPTCY — ALLOCATING THE RISK OF ILLEGAL SECURITIES
ISSUANCE BETWEEN SECURITYHOLOERS AND THE ISSUER’S CREDITORS, 48 N.Y.U. Law Rev. 261
(1973) (hereinafter “Slain & Kripke™). Slain {md Kripke’s article advqcated that the results of two

cases, Oppenheimer and Rhine, should be legislatively overruled because they resulted in a rash of

securityholders attempting to elevate their claims from last priority to the priority of unsecured

claims. Rhine permitted “reclamation™ by defrauded investars of funds traceable from their purchase

of oil and gas warking interests (which Congress likened to “investment contracts,” thus securities)

to the seller/debior’s bank accounts. See In re Rhine, 241 F. Supp. 86, 91, rekearing denied, 242 F.

Supp. 127 (D. Colo, 1965). Slain and Kripke sharply criticized the éqtc'aﬁle of Rhine, stating—
It is important to focus on the practical effects of the Rhire decision, In addition to

the rescinding purchasers of working interests, the bankrupt had other ereditors
whose claims arose from the operanon of the venture: open-account vendors, laborers

50



Case 4:03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 53 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28  Attachment D
Pg 52 of 87

and other suppliers of gocds and services. The result of a successful reclamation
would have been the payment of all traccable assets of the estate to the former
owners of the equity interest in the business, with general creditors sustaining a total
loss. Thus, in any situation where tracing is possible, Rhine suggests that rescinding
equity investors have a real possibility of bootstrapping their way to secured creditor
status. Yet, the same rescinding investors would have received the entire benefit of
the venture had it prospered. This is an enviable posture clearly contrary to the usual
rule that leveraged opportunity for gain also e¢ntails leveraged, rather than sheltered,
risk of toss. '

Slain & Kripke, at 279. They continued—

The iime has come for a reconsideration of the preference given to restitutionary
interests, at least in the context of rescinding securityholder claims. There are
compelling reasons why the general premise of American law that the victims of the
wrongdoer should prevail over his general creditors should not appl}vr here, . . . -

The Oppenheimer-Rhine view . . . is tunnel vision. It fails to see that i in any case of
issuer insolvency the claims of rescinding stockholders can be satisfied only out of
assets which otherwise would be allocated to making innocent parties whole., The
parhes did rothing to create the rescinder’s problems and in the ovenuhelmmg
majarity of ¢ases advanced meney, labor or credit in refiance on the exisience of the
equity or junior debt cushion which the rescinder purported to provide. The
Oppenheimer-Rhine approar:h can be justified only if it is assumed that the policies
underlying federal and state securities law are of such transcendental i importance that
they necessarily displace all other doctrines of law and all consnderanons of simple
faimess. [t is our thesis that no rational basis exists for such an assumption,

1d. at 285-86. Congress concurred w11.h Slain and Kripke’s_. critiqae of the then-current law and
adopted as federal bankrnuptey policy the Slain/Kripke view that oncé barknptey has been filed,
claims of rescinding security holders who might otherwisc be entitled to recaver traceable assets
ahead of o untraccable assets in para passu with general creditors should sor be permitted to recover
any assets until general unsecured creditors have been tnade whole. See H.R.Rep No. 95-595, g5
Cong. 1" Sess. at 195-96 (1977), reprinted in COLLIER ON BANKRﬁPTc‘-' {hereinafter “COLLIER™),
App. C, Pt. 4(d)(i) at 130809 (Lawrence King ed.,1 5" ed. rev.)(1979). The policy is justified by the

fact that in exchange for the upside benefits not shared with general creditors, secarrity holders should
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" be allocated the risk that the security transaction was tainted by fraud, a risk that general creditors
had no opportunity to avoid.

BOA’s Constructive Trust Claim parailels the Rhine plaintiffs’ “reclamation” claim.
Congress expressly overruled the result of Rhine and iterated a policy that a/! claims for rescission
by defrauded investors, even rescission claims thet seek a remedy through the fiction of a
constructive frust, should stand behind innocent general umsecured creditors, See id. at 195,
CoLLIER, App.C, Pt. 4(d)(i) at 1307, citing Tn re Rhine, 241 F.Supp. (. Colo 1965) [sic].

Nothing in the BOA Objection persuadées the Court thal ils carlier analysis of the language,
purpose and legislative history of Section 510(b) and its application 1o a claim seeking rescigsion of
a securities transaction in order o obtain the remedy of a constructive trust, or that its construction
and harmonization of the two competing stanstes, Sections 510(b) and 541 (d}, is in error. See Order

Resalving Motions to Dismiss at 17-27 (268 B.R. at 592-99).* Sinice the Order Resolving Motions

“BOA sets up a false dichotomy in the BOA Objection, arguing—

A. If the debtor has iega] but not equltable title to pmperty, Section 541(d) bars
the equitable interest from entering the estate via Section 541(n), thus

precluding distribution of the equltab]e mterest under Tltle 11, and Sectmn
510(b) is not implicated;

B.  ifthe debtor halds [egal and equitable title to property, Section 341(d) is not
implicated; the property enters the estatc via Section 541(a) fully subject to
distribution under Title 11, in which event Section 510{b} subordiration
issues become meaningful.

BOA Objection at 11 {emphasis in ongmal) The premise of each statement assumes that the kind
of title to the Fund CFS possesses — legal, equitable or both = can be determined without first
assessing the nature of BOA’s claim to the Fund. The status of CFS’s titte depends upon the
resolution of the merits of the Constructive Trust Claim and in fully adjudmatmg the merits, the
Court must first determine CFS™s comp]cte or dispositive défenses, one of which is subordination
of the claim itself. _

Section 510(b) subordinales “claims for rescission.” BOA’s request for the remedy of
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to Dismiss was entered, the Tenth Circuit Court of Appeals has decided Aﬂm;fjﬁmm
(In re Gengva Steel Co.}, 281 F.3d 1173 tlﬂ"‘ Cir. 2002). In Geneva, the Tﬁ:lﬂ_h Circuit construed
Section 510(b} broa&ly in brdg:r to implement the intent of Secfiéﬁ 510(b), aliowing that the
“unfortunae reality behind Section $10(b) .. . is 2 stiong congressional disapproval of investor fraud
claims in bankruptcy.” 1d. at 1179, Encourraged by Geneva’s cxpi_ansi?e interpretation of Section
510(b), this Court reiterates and incorporates herein the legal conclusiam'annbunced in the Order
Resolving Motions to Dismiss as if set out in full.

The Court finds further that resolution of the Section 510(b) issue could be dispositive
because if the Constructive Trust Claim is subordinated, it will be reassigned to Class § which
provides for no distribution, rendering the amount or allowarice of the Constructive Trust Claim
moot. |

C. Is the Seri 1 is en “affiliate of the debtor?™

In the pre:[irnjnarj.lr stages of this litigation, the Coun was not able to assess whether Section
510(b) applied to the Constructive Trust Claim because BOA's Complaint and its attachments did
not contain evidence upon which the Court could conclude as a matter of law that the Series Note
was a security of CFS or of an “affiliate™ of CFS.

Section $10(b) provides—

consu'ucl:ive trust presupposes rescission, and therefore this proceeding is one on a “claim for
rescission.” Section 510(b) subordingtes claims for rescission of “a purchase or sale of a security
of the debtor or of an affiliate of the debior.” Whether the Series Note or Note Purchase Agrecmi:nt
are sccurities of CFS or of a CFS affiliate is the primary issue presented by CFS in CFS’s Motion.

BThe resolution of this issue eliminates the need to decide whether the Note Purchase
Agreement is a security of CFS, an alternate argument wrged by CFS. '
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For the purpose of distribution under this title, a claim ansmg from rescission of a
purchase or sale of a security of the debtor or of an affiliaie of the debtor, for
damages arising from the purchase or sale of such a security, or fot reimbursement 7
‘or contribution allowed under section 502 on account of such a claim, shall be =~
subordinated to all claits or interests that are senior to or equal the claim or interest
represented by such security, except that if such security is common stock, such claim
has the same priorily as common stock.
11 US.C. § 510(b). Section 101(2)C) states—
[Alffiliate means —
CRTTY
{C) person whose business is operated under a lease or operating agreement by a

debior, or person substantially all of whose property is operated under an operating

agrecment with the debtor.

HTU.8.C.§ 191(2)(C). CFS conténds that the Series Trust, which issued the Series Note, was CFS’s
“affiliate” because CFS operated the business and property of the Series Trust undet an operating
agreement.

In order for the Series Trust to be an “affiliate™ of CFS, it must first conform to the definition
of “person” under the Banksuptcy Code. “‘[Plerson’ includes individual, partnership, and
corporation, but dogs not include governmental unit . .. .7 11 U.S.C, § 101(41). Although the
Bankruptcy Code does not specifically include trusts in the realm of “persons,” the definition of
“corporation,” which is a “person,” includes “(i) association having a power or privilege that a
private corporation, but not an individual or a parinership, possesses; . ... or (v) business trust.” 11
U.5.C. § 101(9XA).

I the Series Trust is a “business trust,” then it qualifies as a “person” that may be an “affiliate
of the debtor.” CFS contends that the Series Trust is a “business trust.” BOA confends that the
Series Trust merely holds and protects assets and does not operate a business, and therefore it is a

trust in the generic sense rather than a “business trust,” What constitutes a “business trust” is
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therefore a pivotal 1ssue that requires an examination of the nature, purpose, function and form of
the entity alleged to be a business trust. See In re Supg Soo Rim Irrevocable Trust, 177 B.R. 673,
676-79 (Bankr. C.D. Cal. 1995).%

Courts that have been called on o interpret the term “business trust,” as it appears in the
Bankruptcy Code, bave had an opportunity to address the gamut of possible trust forms and
functions, from the uaditional‘ “business trust” wherein trustees operate an active business for the
benefit of unrelated investors, on one hand, 1o the testamentary or family trust in which business
property constitutes a part of the res of the trust, but the trusice manages the property for the benefil
of non-investors chosen by, and perhaps related to, the grantor, which is clearly not a “business

trust.” A perfecily serviceable, generic and uncomplicated definition of “business trust™ is found in

lrust, 29 B.R. 58, 59 (Bankr. D. Md. 1982). and provides as

follows—

A business trust has been defined as “an unincorporated business organization
created by an instrument by which properties te be held and man,aged by trustees for
the benefit and profit of such persons as may be or may become the holders of
transferrable certificates evidencing the beneficial interests in the trust estate.” Ann.

88 A.L.R.3d 704, 717. The business trust is 2 voluntary pooling of capital by a
number of people who are the holders of frecly transferable certificates evidencing
the beneficial interests in the trust estate. The holders are entitled to the same
limitation of personal liability cxtended to stockholders of private corporations.

Because of the similarity, Congress has afforded the business trust the same
privileges in bankruptcy as a privale corporation.

®Trusts that are not “business trusts” are not considered “persons” because “trust” is
specifically named as a member of a group defined as “entities,” the most comprehensive of groups
identified in the Bankruptcy Code, while “business trust” is specifically named as a member of a
select species of organizations called “corporations,” which is itself a member of the society of
“persons.” See 11 U.S.C. § 101(9), (15) and (41). Section 101(15) states that “*entity’ includes a
person, estate, trust, governmental unit, and United States Trustee.” A “person” is an “entity,” but
an “entity” is not necessarily a “persen.” | e
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Id. {citations omitted), While the Series Trust fits this definition, other courts have imposed various
glosses, restrictions, conditions, qualifications, provisos and requirements on the definition of
“business trust.” Thus, it is necessary to examine the bases for these impositions of judicial gloss
on the term *business trust” and delmhm whether such quelifications hold up under scrutiny and
whether they are pertinent to this casc.

Most published cases that interpret the term “business trust” do so for the purpose of
determining whether the entity is a “person™ that may be a debtor in bankruptcy under Section 109

of the Bankruptcy Code. These cases are hardly uniform in isolating the distinctive attributes of a

“business trust.” Sege, e.8., Takerni Ueno, Defining a “Business Trust™: Proposed Amendment of

Section 10L(9) of the Bankruptey Code, 30 HARV. J. on LEGIS. 449 (1993),

i Active/passive distinction

One line of cascs makes the distinction that “trugts created with the purpose of carrying on
some kind of business” are business trusts while trusts designed merely to “protect and preserve the
res” for beneficiaries generally are not business trusts. Shawnout Bank Connecticut v. First Fidelity
Bank (In re Secured Equipment Trust), 38 F.3d 86 (2d Cir. 1994). This is the sole distinction that
BOA makes between a business amd a non-business trust,

Within this line of cases is Jn re Heritage North Dunlap Trust, 120 B.R. 252 (Bankr, D. Mass.
1990), in which the court concluded that “nomince trusts” which held real property were “merely
atax device for kolding and preserving investment property while limiting liability, simplifying title
transfers and preserving anonymity of beneficiaries.” Id. ar 253-54. In rejecting the debtors’
argument that it was a ;‘business tn:s!“ enti_ﬂed‘to filea bank.ruptcy petition, the Heritage court relied

heavily on the fact that thej'uﬁsdict'icm had a state statute that specified the “necessary requirements
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for entities to be considered business trusts” and that the debtors had not complied with the statute.
1d. at 254, The Court observed that the state statute

recognizes the existence of business trusts as voluntary a_Schiations and imposes

both rights and obligations. There must be & written instrument, iransferable shares,
recordation with the Secretary of State and with the Clérk in the very city or county

where the trust has a place of business, Where the states tell you what you must do

.- to be a business trust, that is what you must do!

Id. Seealsa Inre L & V Realty Trust, 61 B.R. 423, 424-25 (Bankr. D. Mass. 1986} (trust that failed
to register or atherwise comply with Massachusetts business trust law was not a buﬁiness trust).
Because the Series Trust was established pursuant to the Delaware Business Trust Jaws (which, in
September 2002, were renamed the Delaware Statutory Trust taws), BOA cannot take comfort in the
“nominee trust” line of cases.””  See also In re Medallion Re 1, 103 B.R. 8, 14 (Bankr, D.
Mass. 1989), aff', 120 B.R. 245 {D. Mass. 1990) (nominee tmst was détermined to be:a partnership
rather than a trust).

Another case noting the distinction between active businesses and passive holding vehicles
as potentially refevant to a determination of whether an entity is a business trust is In re
Constitgtional Trust # 2-562, 114 B.R. 627, 631 n.12 (Bankr. D. Minn. 1990). The bizarre facts of
Constitutional Trust do not make 2 cleat case for the proposition that a business trust must actively
operate a husiness rather than merely hold and preserve the trust res. In that case, the debtor called

itselfa “revocable domestic trust” which was created by a trust-like entity that itself was purportedly

¥A “nomineg trust” is a non-taxable entity, which generally is used to hold bare legal title
1o real estate. Essentially, the nominee trust acts as an agent for individual or entity beneficial
owners. The beneficial owner(s) are the owners for income tax purposes and are subject to all
income tax consequences arising from the action of the trustees. Ro ger. ‘Ritt & Michae]l Nathanson,
“Choice of Business Entity: Certmn Federal Income Tax and Other Conmderannns SF 94 A.LI-
ABA 37,44 (2001).
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created under the Constitutioﬁ of the Republic of Panama, whose trust document contained “a
number of nonsensical and see_mingly un;_ellatcd clauses concerning so-called Beneficial Interest
Certificales, Privileged Recipient Interest, and Equity Credit Accumulation.” 1d. at 628. The trust
docement expressly stated that it should not “be deemed ‘to be, or create, or evidence the existence
of a corporation, de facto or de jure, or a Massachusetts Trust, or any other type of business trust."
Id. The trustees of the trust were 2 husband and wife, and the o_niy asseﬁ of the trust was the couple’s
residence. The couple created another trust to operate 4 machine shop that was located in the garage
of the residence and which paid rent to the trust that held the residence. 1d. at 629, The Court found
that the debtor trust was not a business trust that was eligibie for bankruptey for several reasons,
including because the trust document specifically disclaimed its stanw as 2 “business trust” and
because the trust did not meet the requirements of a business trust ynder state law. Id. at 631,
Further, the Court indicated that the trust did not transact any business and that the trust document
itself stated that its purpose was “tg hold titlc in trust property and protect and conserve such
propetty until its sale, liguidation, or transfer.” Id. at 632, The Co_urt held that the trust was a tax
shelter and “ft]o the extent that the debtor is transacting business,_lhat business appears to be the
evasion of the [couple’s] taxes.” ,ld'

The Constitutional Trust belongs in the category of trusts that are considered non-business
trusts because they are personal estate planning vehicles. - The Series Trust, on the other hand, is
clearly & commercial rather than personal venture, and it clearly eomﬁli&s with the business trust
laws in its state of registration. Thus, the Constitutional Trust case is ,éot helpful to BOA.

~ Another case in which a court held that ﬁnon-dpémﬁhg trust was not a business trustis [n

r¢ Treasure Island Land Trust, 2 B.R. 332 (Banke. M.D; Fla. 1980). Again, however, thekeyclement
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upon which the Court relied in finding that the trust was not a business trust was the denial in the
trust instrument of any intention to create a business trust, The trust, gdncument provided —

The abjects and purposes of this Trust shall be to hold title to the trust property and

to protect and conserve it until i1s sale or other disposition or liquidation. ‘The

TRUSTEE 'shall not manage or operate the trust property ner undertake any other

activity not strictly necessary to the attainment of the objects and purposes stated -

herein; nor shall the TRUSTEE transact business of any kind with respect to the trust -

property within the meaning of [the Florida business trust statutcs], or any other law;

nor shall this agreement be deemed to be, or create or evidence the existence of a

corporation de facto or de jure, ar 4 Massachusetts Trust, or any other type of

business trust, or an association in the nature of a corpotation, or a co-partnership or

joint venture by or between the TRUSTEE and the BENEFICIARIES, or by or

between the BENEFICIARIES.
Id. at 334-35. In holding that the trust was not a business trust, and thus not eligib]a for bankruptey
relief, the Court stated “ft]he Trust sought, at afl costs, to avoid the registration requirements of the
securities laws. Now that its form has proven inadequate for its intonded purposes [because the SEC
determined that the entity was required Lo register], the debtor seeks to abandon it end cscape its
consequences altogether.” Id. at 335, Invoking estoppel, the Court refused to deem the land trust
a business trust in light of the trust’s contsary arguments to' the SEC, the refusal to register as a
stattory business trust, and the terms of its own chartering document. “In whar might otherwise be
a close question, the debtor’s course of conduct since its inception causes the Court to refuse to
permit the debtor o baldly deny the language of the trust instrument. Treasure Island Land Trust
does not qualify as a business trust within the meaning of Section ID](S){A}(V],” Id. at 336.

Again, this case does not lead to o conclusion that the Series Trust is a non-business trust.
The Series Trust was explicitly created as a “business trust” under Delaware law. The Trust

Agreement imequivocally states—
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It is the intention of the parties hereto that the Series Note Tssuer [previously defined

as the Series Trust] constitute a business trust under the Business Trust Statute and
that this Agreement constitute the governing instrument of such business trust. .
Effective as of the date hereof, the Series Owher Trustee shall have all the nghtﬁ. .
powers and duties set forth herein and, to the extent not inconsistent herewith, in the
Business Trust Statute with respect to accomplishing the purposes of the Series Note
Issuer.

GREAT Series Trust 1998-B Trust Agreement, CFS App. A-8 at 5, § 2.6. Further, the Trust
Agreement states its purposes and powers as follows—

Section 2.3 I'urposes and Powers. The purpose of the Series Note Issuer -
[previously defined as the Series Trust] is, and Series ‘Note I lssucr shall have the =

power and amh-:mty, 10 engage in the fol[owmg activities:

{a) to issue the Notes pursuant to the Series Indenture and to
issue the Companion Cerlificate pursuant to this Agreement, and to
sell the Notes and the Companion Certificate, to transfer and
exchange the Notes and to pay interést on'and principal of the Notes
and the Companion Certificate:

{b) to acquire the Trust Certificate, the Series Interest Rate
Cap and a security interest in the Series Reserve Account, to make
deposits to and withdrawals from the Series Reserve Account and to
pay the organizational, start-up and transactional expenses of the
Series Note Issuer;

{c)to assign, grant, ransfer, pledge, mortgage and convey the
Series Indenture Property pursuant to the Series Indenture and to
hold, manage and distribute 10 the Cerlificate Issuer [the Master
Trust] pursuant to the terms of the Series Basic Documents any
portion of the Series Indenture Property relecased from the Lien of,
and remitted to the Serics Note Issuer pursuant to, the Series
Indenture;

(d) to enter into and perform its obligations under the Series
Basic Documents to which it is a party;

(¢) 1o establish and maintain Eligible Df:posﬂ Accounts in

connection with the Sem:s Basic Décuments, in its own namc or '
ctherwise;
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{f} 1o engage in those activities, including entering into
agreements, that are necessary, suitable or convenient 10 accomplish
the forepoing or are mmdenta] ‘thereto or connacted therewith; and

(g) subject to compliance with the Serics Basic Documents,
¥o engage in such other activities as may be required in connection
with the conservation of the Series Trust Property and the making of
distributions to (or on behalf of) the Noteholders and the Certificate
Issue as holder of the Companion Certificate. '

The Serics Note Issuer is hersby authﬁnz-::d to engage in the foregmng activities. The

Series Note Issuet shall not engage in any activity other than in connection with the

foregoing or other than as required or authonzed by the terms of this Agreement or

the Series Basic Documents.
Id. at 2-3, § 2.3. Thus, unlike the trust instrument in Treasure Island, the Series Trust Agreement
specifically declares itself as a buginess trust and sets forth business purposes and powers of the trust
that extend far beyond mere holding and preserving a res.

ticut v. First Fideli

BOA, relies heavily upon Sh
Equipment Trust), 38 F.3d 86 (2d Cir. 1994), 1o support its argument (hat the relevant inquiry is
whether the trust is an operating business or is merely a holding company.?* Although the Court is
not constrained to follow the precedent of the Second Circuit, the Court does find the Shawmut case
useful jn articulating two conflicting but cqually supportable conclusions as to whether a trust put
into service as a bankruptcy-remote stniq:tumd financing vehicle is a “business trust” and therefore
a “person” that may be a debtor in bankruptcy,

In Shawmmut, 2 divided panel of the Second Circuit affirmed the dismissal of an involuntary

petition filed against the Secured Equipment Trust of Easiern Airlines, which had been created as

®BOA contends that the Ehamn case is the “only federal appel]ate deci smn *on th1s issue

and that it supporis BOA’s position. BOA Response at 37. que the bneﬁng in this ¢ cass c!osed B '

however, the Sixth Circuit Court of Appeals has decided Inre K 1 Allen Knight Trusi

Morris v. Schilling), 303 F.3d 671 (6 Cir, 2002).
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a part of a secured financing to segregate a portion of Eastern’s fleet of aircraft as collateral. The
trust issued $500 mitlion in trust certificates to investors, purchased the aircraft from Eastem, and
leased the aircraft back to Eastern. Id. at 87. The amount of rént paid by Eastem to the trust
coincided precisely with the principal, intcrest and premium promised to ﬂlé trust investors, and the
payments were collected by the Collateral Trustee and passed through a Series Trustee to the
investors on a periodic basis. [d. at 87-88. Upon payment of the trust certificates in full, title to the
aircraft was to be conveyed to Eastern; upon default by Eastern, the Collateral Trustee could take
posscssion of the aircraft in order to enforce the trust indenture. Id. at 88, The majority of the
Second Circuit pane] characterized the transaction as a secured financing rather than a true sale and
leaseback. 1d. at87. Afler Eastern filed bankruptey and defaulted on the lease, it sold some of the
collateral for $230 milfion, which it paid to the trust, and éu@ndem the remaining aircrafl to the
trust. Id. at 88. The task of liquidating the retumed aireraft fell to the Collateral Trustee, who hired
counsel, consuhants, and accountanis to assist in a liquidation effort that was expected to take
several years, Id. Three holders of trust certificates filed an involuntary chapter 11 petition against
the trust, and the'Collateml Trugtee moved to dismiss the petition, arpuing that the trust was not an
elipible debtor pursuant to Section 109 becausc it was not a “business rrust.” [d. In reviewing the
extant lower court cases on the issue of what constitutes a “business trust,” two judges of the Second
Circuit panel c_oncluded that—
[c] learly, most courts agree that a basic distinction between a business trust and other

trusts is that business trusts am created for the pmpose of carr;,nng ol some kind of
business, whercas the purpose of a'non-business trust is to protect and preserve the

res. See, e.g., In re Deloff Trust, 114 B.R. at 191; In e Faber Tmst, 113 B.R at
601; Mﬂmﬁmﬂaﬂﬂlﬂﬁb 2 B.R. 332, 334 (Baokr. M.D. Fla. wsﬂ) ’
Fustherinore, while a trust must engage in bisiness-like activities to qualify as a
buginess trust, such activity, without more, does not necessarily demonstrate that a
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trust is a business trust. See [n re St. Augustine Trust, 109 B.R. 494, 496 (Bankr,

M.D. Fla. 1990). Other than these two gencra] points, “[a] uniform body of law has

not resulted . . . [and] [t]he decisions are, in fact, ‘hopelessly divided."”” Cutlery. The =

65 Sec. Plan, 831 F. Supp. 1008, 1014 (ED.N.Y. 1993) Uitlmatcly, each dec1swn

is based on a very fact-specific analysis of the irust at issue.
1d. at 89. The majority did not fareclose the possibility that a trust without & profit motive could be
considered a “business trust,” but found that profit motive was a factor to be considered nevertheless
because “most corporations are established to generate a profit.” 1d. at 90.% The decisive factor, in
the mgjorily’s opinjon, was that the trust indenture made clear that the m;ee’s sole responsibility
was 1o protect the certificate holders” security interest, and that any pos'[_-dcfau]t business transactions
taken by the trustee were merely incidental to the primary purpose of safeguarding the collateral.
Id. at 90-91. Thus, the majority concluded that the trust was not a business trust cligible for
bankruptey protection. Jd. at 91,

Judge Kearse dissented from the majority opinion, concluding that the trast’s original
purchase and lease of aircraft, and its later liquidation of aircra, was a business in which the
certificate holders imvested, and that the trust met the requiremcnts of a business trust under New
York law. 1d. at 91-92. Judge Kearse alsa rejected a restrictive view of what constitutes a business

trust, noting that when the Bankruptey Code was adopted in 1978, Congress intended to expand the

universe of business trusts eligible for bankruptey by deleting the Bankruptcy Act’s requirement that

2"Slmrerznl courts cunsnder pmﬁt motwe an e[emenm] aspect of a business trust. See. e.g.,
Merrill v , 60 B.R. 985, 991 (D Utah 1936) (“If the

purpose {of the Irust] is profit onamed, the trust is found tu be an ehglble trust ') Others reject the

profitmotive element. See.e.g., 134 BR. 215

(Bankr. N.D. Tex. 1991) (trust establlshed to merely ho]d conmbutlons to se]f-funded employcﬁ .

medical benefit plan and which contracted adnumstranon of the p]an to a t]nrd party was
nevertheless a business trust eligible for bankrupicy relief). =
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beneficial interests be evidenced by a written instrument. [d. at 92. She also disagreed with the
majority’s view that the formation of the trust was not motivated by the goal of making a profit.
And though the majority seems to rely most heavily on the fact that any excess profits
~ penerated by the purchase-and-leaseback [after payment of the cefiificateholders]
would be payable to Eastern, the Trust plainly was no eleemosynary entity. Its
aperations wetre intended to generate areturn on certlﬁcateho]d ers” investment in the
Trust, and while the amount of that return was contractually limited, the
certificateholders were sull to receive their agreed pmf' it. [ fail io see why the agreed
profit limitation should remove the Trust from the Code deﬁnmon of corporation,

- Id. at 93. Judge Kearse, therefore, considered the activities of the trust to be sufficiently active to
render it a business rather than a passive receptacle for collateral, and thus belicved that it was a
business trust eligible for bankruptey relief. 1. The question for this Court is which view, if
either, would the Tenth Circuit or United States Supreme Court have adopted if faced with the facts
in Shawmut? Or would they reject the active/passive distinction entirely and establish a different
test?

This Court notes that other entities that passively hold property for the benefit of investors

are “persons” that may be debtors under Section 109. See, e.g., Franklin Savings Corp. v. Office of

“A3 an interesting bonus, CFS submitted, as CFS App. T, a certified copy of the
financing/trust decument interpreted mﬁhgmnu; The document isa “Secured Equipment Indenture
and Lease Agreement” between the Indenture Trustee and Eastemn (the “Indenture and Lease
Agreement”). Despite the apparent similarities between the Shawmut case and this case, it is
relevant to note that the Indenture and Lease Agreement was not formed or reg:stemd as a business
trust under state law nor does it refer to the formation of any entity called a business trust, as the
Series Trust does.

CFS also points out that in the Shawmut case, the trust certifi cate holders filed an mvoiuntary
bankruptcy against the “trust” embodied in the Indenture and Lease Agreement, but the Indenture

and Lease Agreement does not speclﬁcally crealc a separate trust entity, Further, the court in the___‘

Shawnnut case, like courts in other business trust cases, Tocuses on attnbutas that make a tmst_
suitable to be ehglble for bankruptcy relief, and does not have nccasmn to analjrze the 1ssue in the
context of a subordination argument under Section 510(b).
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Thrift Supervision, 213 B.R. 596 (D. Kan. 1997) (corporation that held only bank stock was eligible
debtor); In re First Financial Entemr rises, Inc., 99 B.R. 751 (Bankr. W.D. Tex. 1989) {(corporation
that was holding company of stock in insurance companies was an eligible debtor, even though
insurance companies are specifically precluded from bankruptey eligibiiity); Peoples Bankshares,
Lid. v. Dept. of Banking (In re Peoples Bankshares, Ltd.), 68 B.R, 536 (Bankr. N.D. lowa 1986)
{limited parinership whose only assets were shares of stock in five banks was an eligible debtor, even
though banks are not elig_ible for bankruptcy relief).

Evena dissoived corporation, which obviously does not aperate a business, is a “person” that
may be a debtor under Section 109. See In the Matter of Ouad City Minority Brogdcasters, Inc., 252
B.R. 773 (Banks. S.D. lowa 2000). Cf. In re A Car Rental, Ing.,, 166 B-R. 869 (Bankr. 5.D. Tex.
1993) (corparatior: that forfeited its corporate charter was not an eligible “person’ after the siatutory
three year period allowed for ﬁnding up had expired). Indeed, a liquidating trust established as a
successor to a dehtor corporation has been recognized as a “business trust” entitled to reorganize
under chapter 1 1. Mﬁﬂﬂ@w, 61 B.R. 531 (Bankr. W.D. Tenn.
1986) {liquidating trust could be a debtor because it possessed the “powers and privilegesofa private
corporation” and was exercising the function of “winding up” the affairs of the grantor corporation);
[n the Matter of Captran Creditors Trust, 53 B.R. 741 (Bankr. M.D. Fla. 1985) {debtor liguidating
trust was considered a business trust notwithstanding that the trust agreement stated that its primary
purpose was to liquidate assets “with no objective to continue or engage in the conduct of a trade or
business™); In_re Tru Block Conerete Products, Ine.. 27 B.R. 486 (Bankr. 3D, Cal. 1983) (under
California law, “liquidating a corporation is considered doing business,” thus liquidating trust was

business trust).
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The Sixth Circuit Court of Appeals recently adopted a “primary purpose” test, which gives
lip service o the active/passive distinction, but the result adopted by the Court does not turn on that
distinction, and iz fact appears to be contrary o it. In summing up its holding, the panel stated—

We are satisfied that the standard articulated in our prior opinion in this case is

rcasonably clear and workable, and reflects the intent of Congress. The standard

consists in two propositions: first, "trusts created with the primary purpose of
transacting business or carrying on commercial activity for the benefit of investors
qualify as business trusts, while trusts designed merely to preserve the trust res for
beneficiaries generally are not business trusts"; and second, "the determination is
fact-specific, and it is imperative that bankruptey courts make thorough and specific
findings of fact to support their conclusions"--findings, that Is, regarding what was

the intention of the partics, and how the tust operated.

In re Kenneth Allen Knight Trust, 303 F.3d 671, 680 (6™ Cir. 2002). The appellate coun affirmed
the bankruptcy court’s determination that the primary purpose of the subject trust was to conduct
commercial activity for its grantorfinvestor. The trust was ¢reated and managed by the grantor
primarily for the benefit of himself and his daughters. The trust’s principal assets were the grantor’s
persenal residence and stock in 8 holding company that in tum held the stock of four subsidiary
corperations that owned and operated real estate, fast food franchises and other businesses. The trust
was essentially a kolding company for the grantor’s business enterprises; the trust itself did not
operate any busingss, yet it was held to be a business trust.

- The relationship between the Kenneth Allen Knight Trust and its operating “subsidiaries™
is somewhat similar te the relationships between and among the Series Trust (the entity that makes
distributions to investors), the Master Trost (which holds the income producing receivables), and

CFS (the operating entity that collects the receivabies). In both instances, the operations that

generate revenues for the trust beneficiaries are two times removed from the trust being analyzed for
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qualities of a business trust.”! Notwitﬁstand_ing the Sixth Circuit’s articulated standard, this Coust
is not convinced that the active/passive dichotomy is the dispositive distinction between business
trusts and non-bi.zsiness. trusts.” |

2. The Morrissey test

Some courts test an entity for characteristics of a business trust under the rules that were
established by the United States Supreme Court in an income tax case, Morrissey v. Commissioner,
296 U.S. 344 (1935). See. e, Moshy v. Boatmen’s Bank (In re Moshy), 61 B.R. 636, 638 (E.D.
Mo. 1985), aff 'd, 791 F.2d 628 (8" Cir. 1986); In re Star Trust, 237 B.R. 827, 831-32 (Bankr. M.D.
Fla. 1999); In re Constitutional Tryst # 2-562, 114 B.R. 627, 631 n.12 (Bankr. D. Minn. 1990),

In Morrissey, the Supreme Court held that a trust that was created (o purchase and develop
land for the benefit of those who had purchased interests in the trust was deemed an “association”
that was taxed as 2 “corporation” under the tax code, rather than as a “trust,” because of the trust’s
similarity in form and function to a “cotporation.” After rejecting the proposition that the degree of
control exercised by the trust beneficiaries over the management of the trust was the decisive factor
in differentiating & trust from an association (and thus a corporation), id. at 351-56, the Court
examined congressional intent in including “association™ in the definition of “corporation™ for the

purpose of the tax laws,

*Using the Sixth Circuit's réasoning, the Series Trust is arguably an easier case for business
trust status than the Kenneth Allen Knight Trust becanse the Series Trust has a pure business or
commercial purpose while the Kenneth Allen Knight Trost possessed some characleristics of a
family or estate planning trust.

**Even if the amivdpassive dichotomy survived close scrutiny, the Court concludes that the
Series Trust falls within the “active husiness” category of trusts. See text on page 79-80, infra.
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*Association’ implies associates. [t implies the entering into a joint enterprise, and,
as the apphcab]e regulation unports an enterprise for the transaction of busmess
This is not the characteristic of an ordinary {rusi- whether created by will, deed, or
declaration— by which particular property i3 conveyed to a trustee or is to be held by
the settlor, on specified trusts, for the benefit of named or described persons. Such
beneficiaries do not ordinarily, and as mere cestuis gue frust, plan a comunon effort
or enter into a combination for the conductof a busmcss enterpnse Undoubtedly the
terms of an association may make the taking or acquiring of shares or interests
sullicient to constifute part:c;patmn, and may leave the management, or even control
of the enterprise, to designated persons. But the nature and purpose of the ca-
operative undertaking will differentiate it from an ordinary trust. In what are called
‘business trusts’ the object is not to hold and conserve particular property, with
incidental powers, as in the traditional type trusts, but to provide a medium for the
conduct of a business and sharing its pains. Thus a trust may be created as a
convenient method by which persons become associated for dealings in real estate,
the development of tracts of land, the construction of improvements, and the
purchase, management and sale of properties; or for dealings in securities or other
personal property; or for the production, or manufacture, and sale of commaodities;
or for commerce, or other sorts of business; where those who become beneficially
Interested, either by joining in the plan ot the oulser, or by later participation
according to the terms of the arrangement, seek to share the advantages of a union
of their interests in the common enlerprise.

Id. at 356-57 (emphasis added). Thus, although the Court’s description of business trusts gave
examples of active businesses, it also found that “dealing with securities” was sufficiently active,
and that the true distinction required the beneficiaries to voluntarily join and invest in the enterprise

rather than be appointed by a grantor. The Court articulated the “salient features™ that would render

a trust analogous to a corporation for tax purposes as follows—

A corporation, as an enlily, holds the title to the property embarked in the corpraate
undertaking. Trustees, as a continuing body with provision for successmn, may
afford a corresponding advantape during the existence of a trust. Cnrpom:te .
organization furnishes the opportunity for a centralized management through
representatives of the members of the corporation. The demgnanon of trustees, who
are charged with the conduct of an enterprise, who act ‘in much the same manner as
directors,” may provide a similar scheme, with conespondmg effectiveness. Whether
the trustees are named in the trust instrument with power to select successors, sa as
to constitule a self-perpemaung body, or are sclected by, or with the advice of, those
beneficially interested in the undertaking, centralization 6f management analogous
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to that of corporate activities may be achieved. An enterprise carried by means of a
trust may be secure from termination of interruption by death of owners of beneficial
interests and in this respect their interests are dlstmgmshed from those of partaers
and are akin to the interests of members of a corporation. And the trust type of
-organization facilitates, as does corporate organization, the transfer of beneficial
interest without affecting the continuity of the enterprise, and also the introduction
of large numbers of participants. The trust method also permils the limitation of
personal liability of participants to the property cmbarked in the undertaking,

Id. at 359.
The Third Circuit followed Morrissey in finding that an “investment trust” was an
“agsociation” closely analogous to a corporation to render it taxable as a corporation. See

Pennsylvania Co. for In i i ities v. Uni es, 138 F.2d 869 (3d

Cir. 1943), cert. denied, 321 U.S. 788 (1944). That Court stated that although the trust did not need

10 have all the attributes of a corporation in orderto be taxed asa corpo_raﬁon, it was clear that “pure
trusts, that is, trusts of the traditional pattem where property is conveyed by will, deed, or declaration
1o 2 trustee or is to be retained by the settlor an specificd trusts for a certain term for the benefit of

named or described persons™ were not business trusts. [d. at 873.

In another tax case, Commissioner v, City Nat'| Bank and Trast Co., 147 F.2d 771 (10 Cir.),
cert, denied, 323 U.S. 764 (1944), the Tenth Circuit, in examining the trust instrument of a similar
investment trust,” held—

- The garment in which this trust is clothed makes it difficult to recognize any
resemblance to a traditional trust. The trust clearly was engaged in the business of
buying and selling securities for income and profit for its members. Its structure,
while not identical to that of a corporation, was measurably akin thereto, Being an
association in the nature of a corporation, it falls within the provisions of the act and
is taxable accordingly.

These “investment trusts” differ from the Series Trust in that the investment trusts actively
bought and sold securities, reapmg profits from “playing the markei,” " while the Series Trust holds
securities that profit pot from gains and losses on sales, but from inferest,
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Id. at 776.
The line of fax cases emanating from Mornssey are not particularly pertinent, however,
because the pecaliarities of tax law and policy are not congruent with bankruptcy law. For instance,
‘whether a trust is actively engaged in a trade or business or is metely a conduil for passing through
investment income to the beneficiaries is very relevant for taxation purposes because that distinction

has become the benchmark for determining whether a trust is a taxable entity.** But for bankruptcy

HFor instance, the 1998 tax laws regarding trusts were summarized in a private letter rufing
as follows:

Sections 671 through 678 provide rules for determining when grantors of trusts and
others are treated &s substantial owners.

Section 671 provides that if the grantor or another person is treated as the owner of
any portion of a trust, there shall then be included in computing the taxable income
and credits of the grantor or the other person those itemns of income, deductions, and
credits against tax of the trust that are atiributable to that portion of the trust to the
extent that such items would be taken into account in computing the taxable income
or credits against the tax of an individual.

Section 677(a) provides that, in general, the term "trust" as used in the [Internal
Revenue] Code refers to an arrangement whereby trustees take title to property for
the purpose of protecting or conserving it for the beneficiaries. In genernl, an
armangement will be freated as a trust if it can be shown that the purpose of the
arrangement is t0 vest in trustees responsibility for the proteetion and conservation
of property for beneficiaries who cannot share in the discharge of this responsibility
and, therefore, are nol associates in a joint enterprise for the conduct of business for
profit.

Section 301.7701-4(c) pravides that an "investment" trust will not be classified asa
trust if there is a power u:ndcr the trust agreement tc} vary the investment of the
certificate holders. Seg: 122F.2d 545
{2d Cir.1941), cert. denied, 314 U.S, 701 (1942). An investment trust with a single
class of ownership interests, repmsenung undivided beneficial interests in the asséts
oFthe trust, will be classified as a trust if there is'no power -under the trust agreement
to vary the investment of the certificate holders.

A fixed investment trust is an organization in which a trustee holds the legai title to
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eligibility purposes, taxability of the entity does not matter. Nor does taxability of atentity make any
difference in determining 1v.r‘hfﬂ:hner the eﬁtity’_s investors, who assert a claim for securities fraud,
should advance ahead of general unsecured creditors in the distribution line. Being a taxable entity,
a3 opposed to a conduit, was not a prerequisite to being a business trust in 1926, when business trusts
were added to the definition of “corporation” in the Bankruptcy Act. Therefore, although the
Morrissey case contains language that clearly sets forth the attributes of a corporate-like entity, its
‘progeny in the tax arena have no direct applicability to bankruptcy matters. Mg Inre Tr Block
Concrete Products, Inc., 27 B.R. 486, 491 and .8 (Banks. S.D. Cal. 1983) (although IRC would not
recognize the debtor as a business trust, “corporate taxation and bankruptcy do no share the same
objectives and policies”™). |
3 Attributes of a business trust

Then what are the essential elements of & business trust? Because “business trust™ falls

within the Code’s definition qf “corporation,” it seems obvious that possessing corporate powers

and attributes, such as the power to issue certificales of ownership® and the power as an entity to

investment assets for the benefit of multiple beneficiaries. The trust is not aclively
engaged in a trade or business, but is merely a conduit for passing through the
investment income to the beneficiaries. There must be no power to vary the trust's
investments, because the power would allow the certificate holders to profit from
buy:mg and selling investment assets rather than from the investments themselves.

ee generally, Pennsylvania Co, for [nsurances on Lives and Granting Annuities v,
_U.,m. ted States, 146 F.2d 392 (3rd Cir.1944); Commissioner v. Chase National Bank,
122 F.2d 540 (2d Cir.1941), Commissioner v. Bond Trust, 122 F.2d 545 (2d
Cir.1941), cert. denied, 314 U.S. 701 (1942).

Private Letter Ruling 9810015 (1998).

*Although the Bankruptcy Code eliminated the re:qmremﬁ:nt that a business trust issue
transferable certificales, the power to issue transferable certificates is still relevant in assessing
whether an entity has attributes of a corporation.
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sue and be sued, and ihe attribuies of continuity of existence, Jiability limited to the assets of the
entity, centralization of management, and an existence that is created by authority of state law, are
all germane in the determining whether a trust should be considered a species of a “corporation.”
The inclusion of business trusts in the statutory definition of “corporation” originated in 1926, when
the Bankruptey Act’s definition of “corporation” was amended to include a “business conducted by
a trustee, or trustees, wherein beneficial interest or ownership is evidenced by certificate or other

written instrument.” The definition was amended in order to recognize the similarity of statutory or
gni ty Y

common law business trusts to corporate entities, See Hiphwayv & City Freight Drivers, Dockmen
and Helpers, Local Union No. 600 v. Gordon Transports, Inc., 576 F.2d 1285, 1290 (8" Cir.), cert.
denied, 439 U.S. 1002 (1978). From 1926 until 1978 when the Bankrupicy Code was adopled,
Bankruptcy Act § 1(6) provided that—
“corporations™ shall mean all bodies having any of the powers and privileges of
private corporations not possessed by individuals or partnerships, and shall include
limited or other parinership associations organized under laws making the capital
subscribed alone responsible for the debts of the association, joint stock companies,
unincorporated companies and associations, and any business conducted by a trustee,

or trustees. wherein beneficiol interest or ownership is evidenced by certificate or
other wrilfen instrument.

City of Lincoln v. Ricketts, 297 1.8, 373, 374 (1936) (quoting 11 U.S.C.A. § 1{(6)) (emphasis
added). In Gordon Transpopts, supra, the Eighth Circui! reasoned that in enacting the 1926

amendment that added trusts to the definition of “corporation,” “Congress meant to create a clear
dichotomy between corporations and partnerships.™ [d., $76 F.2d at 1290.

Some courts have concluded that Congress intended 10 broaden, rather than restrict, the scope
of tusts that may considered “corporations” when it replaced the above-emphasized clause in
Section 1(6) with the words “business trust” and eliminated the requirement for certificates when
the Bankruptcy Act was repealed and the Bankruptcy Code adopted in 1978. See, e.g., In re

72



Case 4.03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 75 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28  Attachment D
Pg 74 of 87

Affiliated Food Stores, Inc. Group Benefit Trust, 134 B.R. 213, 217 (Bankr. N.D. Tex. 1991)
(“Under the Act, only those trusts *conducted by a trustee or trustees wherein beneficial interest or
ownership fwas) evidenced by certificates or other written in struments,’ qualified to be debtors, The
Code’sdeletionofthe Act’s ddqumentary requirement r@moﬂ:d atcchnical restriction on bankruptey
eligibility.”). Seealso il .
Air Lines, Inc), 38 F.3d BS, 92 (2d Cir, 1994) (in ,di'sseﬁt); Io te Kenneth Allgh Knight Trust, 303
F.3d 671, 679-80 (6" Cir. 2002); [n r¢ Medallion Realty Trust, 103 B.R.'8, 11 (Bankr. D, Mass.

1989}, aff d, 120 B.R. 245 (D, Mass, 1990) (“that [Congress] chose 1o make such a change [to delete
the certificate requirement] is sufficient indication of a purpose to broaden the types of trusts which

can qualify [to file bankruptcy]™); Inre Gonig Realty Trust, 50 B.R. 710, 713 (Bankr. D, N.H. 1985) -

(“expanded protection given under the new definition [OfbuSiHESs trust by eliminating the certificate
requirement] is consistent with the remedial nature of the bankruptcy laws”).

[t is also self-evident that a *“business trust”™ should have a business or commercial purpose
rather than a family support or estate planning purpose. Testamentary trusts and trusts established

for the benefit of someonc chosen by the grantor are generally not deemed to be “business trusts,”

even if the trust operates a business. See. e.g.. Mosby v. Boatmen’s Bank (In re Mosby), 61 B.R.
636, 638 (E.1). Mo, 1985), aff'd, 791 F.2d 628 (8" Cir. 1986) {trust established by father for benefit

of son which held property used for hog and poultry operationis was not 2 business trust because its
purpose was fo preserve and protect assets for the benefit of the grantor's family); Inre I & V Realty
Trust, 61 B.R. 423 (Bankr. D. Mass. 1986) {trust established by two men for benefit of their wives
was not a business trust in part because the vﬁves did not contributc capital to the trust and thus were
Inanwinvesting family member beneficiaries); MMM@M 29B.R.
58, 59 (Bankr. D. Md; 1982) (althouph the trustees of o testamentary trust operﬁtéd a business for
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the berefit of beneficiaries, the trust was held to be a non-business trust because it was not ¢reated
by a voluntary pooling of capital by investors holding transferable interests).®® Cf, In re Kenneth

Allen Knight Trust, 303 F.34 671 (6% Cir. 2002) (trust established by grantor for the benefir of

himself and his daughters was a business trust; grantor/beneficiary had contributed the trust assets
and conducted the business activities and thus the beneficiary was in fact an investor in the trust).
- In these cases, the distinguishing feature of a business trust, as compared to a family or
estate-planning trust, lies in the identity and contribution of the beneficiary. The beneficiary of a
business trust hes a commercial relationship with the trust, and has invested capital in the trust in
exchange for an undivided beneficial interest in the whole. The beneficiary of a family support or
estate planning trust generally has not made a contribution to the trust, but is chosen by the grantor
to receive the bounty of the grantor’s generosity. A family trust can actively engage in business for
the benefit of beneficianies or it may merely bold and protect property— the level of its involvement
in generating income is not relevant ta its exclusion from the “business trust” category of entities.
In In re Medallion Realty Trust, 103 B.R. 8 (Bankr. D, Mass. 1989), aff ', 120 B.R. 245 (D.

Mass. 1990), Judge Queenan indicated that he would extend the definition of business trust to any

trust that has a business purpose (as opposed to an estate planning purpose) in which its beneficiaries

have invested. Placing the distinction between a business trust and a non-business trust in a
historical context, Judge Queenan explained that —

The bankruptcy law of this country, unlike that of England, has always barred estates
from relief in bankruptcy. Under both the Bankruptey Act of 1867 . . . and the
Bankruptey Act of 1398 . . . the courts construed the word “person™ in the eligibility
provision to exclude to estates, Asexplained in Adams v, Tergell. a principal reason

*The Court in the Wayson Trust case reasoned that non-business trusts are not “persons”
eligible for relief in bankruptcy court because such “trusts do not have a separate legal existence
from the trustee.” Wayson Trust, 29 B.R, at 59,

74



Case 4:03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 77 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28 Attachment D
Pg 76 of 87

for doing so was the view that state probate law provides an adequate framework for
the administration of insclvent estates. The conlinued usc by Congress of the word

“person” in the law’s eligibility provision indicates Congressional agreement with
this reasoning, In denying general eligibility to trusts, Congress presumably viewed
trusts, even those of the intervivos variety, as being much like estates in that they are
typically enmeshed in an estate plan and are under the control of state probate courts.

A trust which is not part of a settlor’s estate plan presents different considerations.
A probate cour! is not its traditional foram. Tis beneficiaries are investors in a
business enterprise rather than recipients of a settlor’s largess. Congress obviously
recognized these differences when in 1926 it amended what was then § 1(8) of the
prior act to allow bankruptcy relief for “any business conducted by a trustee or
trustees wherein beneficial interest or ownership is evidenced by certificate or other
written instrument,” This opened the door to the traditional Massachusetts business
trust. Because of the restrictive language, eligibility continued to be denicd to a trust
whose creating instrument was the only document evidencing beneficial ownership.

ke ok

Ome court has stated that the distinction should be between trusts “created [or the
purpose of carrying on some kind of business or commercial activity for profit and
those created to preserve the trust res.” n re Treasure Island [ and Trust, 2 B.R. at
334, That dichotomy points in the right direction, but the test should be simpler—
whether the trust was created to transact business for the benefit of investors. The
Jatter 1est is certain 1o deny bankruptey relief to the traditional donative trust created
for the benefit of family members, a result which is consistent with both the history
of estate ineligibility and what appears to be the core reasoning of mast of the
decisions. A distinction between the conduct of s business and the preservation of |
trust principal through investment, moreover, seems oo fine for practical application,
particularly where the trust invests in real estate.

1 conclude, therefore, that Conpress intended to permit bankruptcy relief for all rrusts
which are created for the purpose of transacting business and whose beneficiaries
make a contribution in money or money's worth to the enterprise, without regard to

whether the trust has characteristics of a corporation such as separate certificates of
ownership,

Medzllion Realty Trust, 103 B.R. at 11 (citations omitted). The trust in Medallion was found to be
not a trust at all, but a partnership, because the so-called trustee was allowed to act only vpon the

direction of the majority of the beneficiaries, which created an agency relationship rather than a trust

75



Case 4.03-cv-00541-TCK-PJC Document 3 Filed in USDC ND/OK on 08/13/03 Page 78 of 127

13-01262-mg Doc 43-4 Filed 04/23/13 Entered 04/23/13 17:37:28  Attachment D
Pg 77 of 87

tefationship. 1d. at 12. But, said the Court, “10 the extent that the Debtor midy be regarded as a trust,
it is an eligible business trust.” Id. at 4.

This Count finds Judge Queenan’s analysis compelling, Insolvent trusts that can be
administered by a probate court, such as estate-planning, family end testamentary trusts, have no
need for bankruptcy protection. There is no principled reason that trusts that are created to
accommodate the needs (tax and olherwise) of commercial investors, but that otherwise have
attributes similar to corporate entities, should not be treated as such corporations in bankruptcy. And
while it is cbviously necessary to have an operating husiness in order to reorganize under Chapter
11 of the Bankrupicy Code, what purpose does it serve 1o limit the type of commercial trust that may
be entitted to an orderly liquidation that Chapier 7 provides?

Thus, the Court concludes that, at & minimum, the essential characteristics that make a trust
a specics of corporation, and thus a “business trust™ under bankruptcy law, are that (1) the trust
posscsses some of the attribates of a corporation; and (2) its beneficiaries have invested in or
contributed capital to the trust. Other recurring themes in the; catalog of “business trust” cases that
may weigh in ane direction or the other arc: (1) whether the trust is in compliance with a state
business trust law, (2) whether the purpose stated in the trust document precludes the trust from
being a business trust (i.e., through esioppel), and (3} tite business or commercial purpose of the
trust.

4. The Series Trust is a business frust.
The Series Trust was formed under and in compliance with the Delaware business trust

statutes.’”” Series Trust Agreement, CFS App. Exh. A-8at 5, § 2.6.® As a Delsware business trust,

¥While it is undisputed that the Series Trust is a Delaware business trust, its designation as
such and iis organization under the Delaware domestic business trust law is not dispositive. As of
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September 1, 2002, the Delaware legislature replaced all references to “business trust” in the
Delaware Code with “statutory trust” and declared that any entity previously organized under the
Delaware business trust statutes would now be referred to as a “statutory trust.” See Del. Cade tit.
12§ 3801 (2002). Thisrevision was made for the specific “purpose of avoiding any imp]ication that
the meaning of Title i1 of the Un:ted States Code. Such amendments are not intended to result in
any substantive change in Delaware law,” Del. Laws, 8.B. No. 412, ch. 329, synopsis (2002).

Accordingly, the “Definitions™ artlcle of the former Domestic Business Tmst chapter of ntle
12 of the Delaware Code (now the “Domestic Statutory Trusts” chapter) states—

The term “statutory trust™ shall be deemed to include cach trust formed under this
chapter prior to September 1, 2002, as a “business trust™ {as such term was then
defined in this subsection). Neither use of the designation “business trust” nor a
statement in a certificate of trust or govemning instrument executed prior to
September 1, 2002, to the effect that the trust formed thereby is or will qualify asa
Delaware busmess trust within the meaning of or pursuant to this chapter, shall create
a presurnption or an inference that the trust so formed is a “business trust™ for the
purposes of Title 11 of the United States Code.

Del. Code Ann. tit. 12, § 3801 (2002). The revisions to the Dielaware Code appear to reiterate what
should be obvious: that the conclusion that an entity is a “business frust” for the purposes of

. detennnungan entity’s right to seek bankruptcy pmtecimn cannot bedlctat&d by state law, but rather
is an issue of federal law. See Kenneth Alle t Trust, 303 F.34 at 673 79; _g__l;gﬁgmng_mg
Corp. Liquidating Trust, 215 B.R. 659, 661-62 {Bankr. EDNY. 1997) (whether an ety is a
business trust, and thus eligible for bankruptey relief is a question of federa] law; “states have no
right to open or closc the door to federal bankruptey relief™).

In any event, even if the fact that the Series Trust is designated a Delaware business trust
crestes no presumption or inference that it is a “business trust™ under the Bankruptcy Code, the fact
that the parties chose the business trust form and complied with the Delaware business trust statutes

_remains refevant to the interpretation of the Series Trust Agreement, and in determining the intended
purpose and function of the Series Trust. The Delaware business trust law in effect in 1998 was
itself incorporated into the Series Trust Agreement. 3ee Koval v. Peoples, 431 A.2d 1284, 1235
(Del. Super. Ct. 1981).

*Section 2.6 states, in relevant part—

It is the intention of the parties hereto that the Series Note [ssuer [the Series Trust]
constitute a business trust under the Business Trust Statute and that this Agreement
constitute the governing instrument of such business trust. . . . Effective as of the date
hereof, the Series Owner Trustee [Witmington] shall have all rights, powers and
duties set forth herein and, to the extent not incongistent herewith, in the Business
Trust Statute with respect to accomplishing the purposes of the Series Note Issucr_ '
[Series Trust]. The Serics Owner Trustee shall file the Certificate of Trust
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the Series Trust possesses limited lizbility, one atiribute of a corporation. See Del. Code Ann. Lit.
12, § 3803 (“beneficial owners shall Ee,entitled to the same limitation of personal liability extended
to stockholders of private corporations for profit”); see also Series Trust Agreement at 5, § 2.7(b)
{Noteholders have no personal liability for trust liabilities). Subject te the Basic Documents
providing otherwise, the Series Trusf Agreement pravides for a Series Owner Trustee 1o provide
central management of the trust, id. at 10, § 6.2, and for perpetual existence until its purpose is
served (full payment of the Series Notes) or it is terminated consistent with the terms of the trust
agreement, id. at 16-17, § 9.1. The Series Trust’s beneficiaries (originally Kitty Hawk and Enterprise
and others, but currently only BOA) contributed approximately $189 million in capital 1o the Sleries
Trust in exchange for a Series Note, which evidences in writing the beneficiaries’ investment in the
Series Trust. Finally, unlike the trust agreement in the Treasure Island T.and Trust case that
emphatically denied that it was or should be deemed to be a business trust, the Series Trust
Agreement specifically provides that “fi]t is the intention of the parties hereto that the Series Note
Issuer constitute a business trust under the Business Trust Statute and 1hat this Agreement constitute
the governing instrument of such business trust.” Id, at 5, § 2.6.

And apain, the purposes and powers of the Series Trustare not limited to merely “preserving
and protecting the res” as BOA claims. Section 2.3 of the Series Trust Agreement provides—

Section 2.3 Purposes and Powers, The purpose of the Series Note Issuer [the
Series Trust] is, and Series Note Issuer shall have the power and authority, 1o engage
in the following activities:

(a) to issue the Notes pursuant to the Series Indenture and to
issue the Companion Certificate pursuant to this Agreement, and to

substantially in the form of Exhibit B hereto with the Secretary of State of Delaware.
Series Trust Agreement, CFS App. Exh. A-8 at 5, § 2.6.
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sell the Notes and the Compamon Ccmﬁcate to tansfer and
exchange the Notes and to pay mterest on and pnnmpal of the Notes
and the Companion Certificate;

(b) to acquire the Trust Certificate, the Series Interest Rate
Cap and a security interest in the Series Reserve Account, 1o make
deposits to and withdrawals from the Series Reserve Account and to
pay the organizational, stari-up and transactional expenses of the
Series Note Issuer;

{c) to assign, grant, transfer, pledge, mortgage and convey the
Series Indenture Property pursuant to the Series Indenture and to
hold, manage and distribute to the Certificate [ssuer [the Master
Trust] pursuant to the terms of the Series Basic Documents any
portion of the Series Indenture Property released. ﬁ'om the Lien of,
and remitted to the Series Note Tesuer pursuant to, the Serics
Indenture;

{d) 10 enter into and perform its obligations under the Series
Basic Documents to which it is a party;

{e) to establisk and maintain Eligible Deposit Accounts in
connection with the Series Basic Documents, in its own name or
otherwise;

{f) to engage in thosc activitics, including entering into
agreements, that are necessary, suitable or convenient to accomplish
the foregoing or are incidental thergto or connected therewith; and

{g) subject to compliance with the Series Basic Documents,
1o engage in such other activities as may be required in connection
with the conservation of the Series Trust Property and the making of
distributions to (or on behalf of} the Noteholders and the Certlﬁcate
Issue as halder of the Companion Certificate.

The Series Note Issuer is hereby authorized to engage in the forego_ing activities. The
- Series Note Issuer shall not engage in any activity other than in conmection with the
foregoing or other than as reqmred or authonzed by the terms of tlns Agreement or
the Series Basic Documents.
Id. at 2-3, § 2.3.
The Court finds that the Series Trust meets all the criteria of a “business trust,” as those
criteria have been established by various courts, including the requirement that some active business
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be transacted. The Seties Trust has a business purpose and a profit-motive (to cam and distribute
interest to Noteholder#); payments to investors constituting retum of capital and interest were

contemplated. Thus, the Court concludes that trhe Series Trust is a “corporation” under Section

101(9) of the Bankruptcy Code.® As a “corporation,” the Series Trust is a “person” that may be an

“affiliate” under Section 101(2){CC). Thus, the next inquir'y is whether CFS in fact “operated™ the

business or “substantially alt . . . property” of the Series Trust under the terms of an “operating

agreement.” 11 U.S.C. § 161(2}C).

3. The Series Trust is an “affiliate” of CFS.

Although the Court finds that the Series Trust was a commercial enterprise that was
sufficiently engaged in business, the definition of “aﬂiliate”.does not require the “person” to he
actively engaged in business. Under Section 101{2)(C) of the Bankruptcy Code, & person ris an
afTtliale either if its “business” is ope;ated by the debtor or its “property” is operated by the debtor.
Thus, the affiliate itself need not bean operating business; it may merely own and hold property |
which is “operated” by someone else. Subsection (C) presupposes that someons other than the

affiliate, i.¢., the debtor, operates the business or the property.*

¥Even ifthe Series Trust was nota‘“‘business trust™ as historically defined, it clearly complies
with the elements of the first definition of “corpormon in Seen—an 101(9)XA) of the Bankruptcy
Code. which states that a “corporation” is an “association having a power or privilege that a privaie
corporation, but not an individual or partnership, possesses.” 11 U.S.C. § 10[{9}(A)(i). The Seties
Trust possesses limited liability, transferable shares and centralized managemeni— all attributes of
a corporation that are not possessed by a partnership or an individual. '

*It could be argued that the “business activity” prong of the test for a business trust should
be even more relaxed when determining whether a trust should be classified as a business trust for
the purpose of mesting the test of a corporation, thus person, thus affiliate under Section 510(b). In
this case, the focus is on whethet BOA’s claim for rescission of the purchase of securitics should be
subordinated under Section 510(b), the intent of that statute being that investors in securities, rather
than unsecured creditors, should bear the risk of fraud in the issuance of the securities. Because
Section 510(b) was enacted to close a lechmical loophole in the bankruptcy law that allo_wed
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In this case, the “property” of the Series Trust is a certificate representing an equity intercst
in a pool of Loans held by the Master Trust, among other property, and the “operation” that generates
ncome for the holders of the Series Note (L¢., interest) is the collection of the Loans, accounting
operations that allocate the collections among various lockbox accounts for the ultimate benefit of
the Series Note holders, and distribution of the coltected funds, all of which are delegated to CFS
{J.e., the Servicer), albeit in abfuscating language, The Basic Documents appear to be designed to
lead a casual observer to believe that the Series Trust is operated by a Series Owner Trustee who is
entirely independent of CFS, when in fact CFS was contractually obligated to pecform not only all
duties of the Servicer, but also the obligations of the Master Trust and the Series Trust. The Series
Owner Trustee, Wilmington Trust, held the Centificate. Virtually all other activities contemplated
by the Series Trust were performed by CFS.

The GREAT Servicing Agreement (CFS App. Exh. A-7), as supplemented by 1998-B
Supplement (CFS App. Exh. A-3), which was an integral part of the “Series Basic Documents™
governing the relationship between and among CFS, the Master Trust and the Scries Trust (see1998-
B Supplement a1 8 (list of “Series Basic Documcnts™)), disclosed CFS’s role in the operation of the

property of the Master Trust and by extension, the Series Trust. The GREAT Servicing Agreement

defrauded investors to unfairly elevate the priarity of their claims over creditors wha did not assume
the risk of fraud, it is a remedial statute that must be construed broadly in order to give cffect to its
purpose-that ig, to close the loophole, See In re Permian Producers Drilling. Ine., 263 B.R. 510, 520
(W.D. Tex. 2000); In e Granite Partners, [P, 208 B.R. 332, 341 (Bankr. S.D.N.Y. 1997).

The most relevant characteristics for the purpose of determining whether an entity is an
affiliate of the debtor for the purpose of determining application of Section 518b) are whether the
trust issued securities, whether the trust had a business or cornmercial purpose rather than an estate
planning or support purpose, and whether the beneficiaries are investors who voluntarily entered into
a contractual relationship with the trust rather than beneficiaries chosen by a grantor with a donative
intent. The level of business activity undertaken by the issuer of a security, however, is not relevant
10 implementing the pohcy of subordinating rescission claims of securities holders to avoid an unfair
elevation of such rescission claims.
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provided that CFS, through its affiliate SPC, transferred the Loans to the Master Trust and the
Master Trust issved a security (a Trust Certificate) representing an undivided interest those Loans
to the Series Trust, {GREAT Servicing Agreement at 2, § 2.3); the Master Trust appointed CFS to
operale its property, that is, service all the Loans and “manage the Assets™ of the Master Trust,
including collecting on the Loans (id. at 9-10, § 3.1(a) and (b)), giving CFS “the full power and
authority . . . to do or cause to be done all things in connection with” servicing, without consulting
with or obtaining the approval of the Master Trust or any Trustee (id. at 10, § 2.3(c)}; “io execute,
deliver and file, in the name and on behalf of the [Master Trust]” instruments, documents or
pleadings necessary to collect, settle, release or litigate with respect to the Loans (id. at 10, § 2.3(d)-
(e); and then to perform all the accourting and banking functions necessary to properly allocate the
moneys collected among various lockbox accounts to insure that coliections of the Loans backing
the Trust Centificate, which backed the Series Note purchased by BOA, were ultimately directed to
the payment of the principal and interest du¢ on the Series Note (jd. at 11, § 2.3(g), and at 45, §
11.t). CFS also performed the monﬁﬂy and annual reporting functions for the Master Trust (id. at
18, §§ 4.5, 4.7, and 30, § 6.6) and calculated, for sach collection account, the totat amount eollected
and all fees payable from each account ta CFS for servicing and performing duties on behalf of the
trusts, and to the Series Owner Truslée and the Series Indenture Trustee (id. at 30, § 6.6). CFS was
to advise the Master Trustee and the Paying Agent of the amount to pay the Sertes Noteholders. Id.
CFS also was responsibie for calculating, preparing and delivering to the Noteholders a detailed
monthly statement of collections and fees. [d. at 30, § 6.7. The Series Trust Agreement also
provided that the Series Owner Trustee, that is, Wilmington Trust, specifically had “no obligation
to administer, service or collect the Assets or to maintain, monitor or otherwise supervise the
administration, servicipg or collection of the Assets.” Serics Trust Agreement, CFS App. Exh. A-8 |
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at 10, § 6.2, These were generally the duties of CFS as Servicer, operating the “property” of the
Master Trust and Series Trust® in order to generate revenues that would ultimately result in a profit
to the Series Noteholders. The Courl concludes that because CFS “operated” substantially all of the
property of the Series Trust “under an operating agreement,” that being the GREAT Servicing
Agreement and the Series Trust Agrecment collectively, the Series Trust is an affiliate of CFS. 11
U.S.C. § 101¢2)(C).

The Court also concludes that CFS was also obligated under the GREAT Servicing
Agreement to operate the “business” of the Master Trust and Series Trust. Section 11.1 of the
GREAT Servicing Agreement stated—

Servicer shall perform all its duties and the duties of Certificate Issner [Master Trust]
under the Master Trust Agreement and each Series Note Issuer [Series Trust] under
each Series Trust Agreement and shall consult with the Master Trustee and each
Series Owner Trusiee as Servicer deems appropriate regarding the duties of
Centificate Issuer under the Master Trust Agreement and the duties of each Series
Note Issuer under each Series Trust Agreement. Servicer [CFS] shall monitor the
performance of Certificate [ssuer and each Series Note Issuer and shall advise the
Master Trustee and each Seties Owner Trustce when aclion is necessary to comply
‘with Certificate Issuet’s duties under the Master Trust Agreement or each SeriesNote
Issuer’s duties under the applicable Series Trust Agreement. Servicer [CFS] shall
prepare for execution by Certificate Issuer and each Series Mote Issuer or shall cause
the preparation by other appropriate Persons of al! such documents, reports, filings,

“'The assets of the Master Trust and the Series Trust were consolidated for tax purposes and
the Series Note was treated as a debt of the Master Trust rather than the Series Trust. The Series
Trust Agreement states—

It is the intention of the parties hereto that, for federal, state and local income and
franchise tax purposes, the Series Note Issuer [Series Trust] will be disregarded as
an entity separate from the Centificate Issuer {Master Trust] and the Notes will be
treated as debt. The parties agree that unless otherwise required by appropriate tax
authorities, the Series Note Issuer [Series Trust] will not file or cause to be filed,
annual or other necessary retums, reports and other forms required for partnerships.

Id. at 5, § 2.6.
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instruments, certificates and opinions as it shall be the duty of Certificate Issuer or

such Series Note Issuer to prepare, file, or deliver pursuant to the Master Trust

Agreement or Series Trust Agreement. In furtherance of the foregoing, Servicer

{CFS] shall take all appropriate action that is the duty of Certificate Issuer to take

pursuant to the Master Trust Agreement or any Serics Notc [ssucr to take pursuant

to the applicable Series Trust Agreement.
Id. a1 45, § 11.1(a). Thesc duties included engaging in all activities set forth in the “Purposes and
Powers” provision of the Series Trost Agreement (Series Trust Agreement at 2.3, §2.3). The duties
of the Series Owner Trustee included the execution of instruments, and oversight and approval if and
when CFS notified the Trustee that CFS intended to perform a “non-ministerial” matter, that is —
amend trust documents, initiate or compromise any litigation by or against the Series Trust, amend
the Servicing Agreement, or change or remove any trustee or paying agents. GREAT Servicing
Agreement at 4546, § 11.1(b); Series Trust Agreement at 9, § 6.1. The Series Owner Trustee also
maintained the Delaware office of the Series Trust in order to qualify as a Delaware business trust.
Series Trust Agreement, §§ 2.1, 2,1, 2.4, 2.9, 3.8. But, the Series Owner Trustee was authorized,
but not obligated, 10 take all actions required of the Series Trust, and was authorized to take action
recommenxled by the Servicer, CFS, with respect to the :Basic Documents, Jd. at9, § 6.1. The Series
Owner Trustee was not obligated 1o perform the “actions required of the Series Trust” becsuse those
actions were the responsibility of CFS by virtue of Section 11.1 of the Servicing Agreement. Thus,
the Court concludes that the Series Trust was a “person whose business [was] operated under . . .
[aﬁ] operating agreement by the debtor” and therefore the Series Trust is an affiliate of CFS. 11
U.S.C. § 101(2)(C).

6. Application of Section 510(b}.

For the purpose of distribution under this title, a claim arising from rescission of a
purchase or sale of a security of the debtor or of an affiliate of the debtor, . . . shall
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be subordinated to all ¢laims or interests that are senior to or equal the claim or
interest represented by such security . . ., '

11 US.C. § S510(b). As set forth above, the undisputed facts show that BOA’s Constructive Trust
Claim is a claim arising from the rescission of its purclsase of the Series Note, that the Series Note
is a security of the Series Trust, and that the Series Trust is an affiliate of CFS. Subordination of the
Constructive Trust Claim is therefore mandatory.
VII. Conclusion

For the reasons stated above, summary judgment is granted in favor of CFS and against BOA
on CFS's Seclion 510{b) subordination defense. The Constructive Trust Claim is thercfore
subordinated below Class 5 claims and {3 determined to be a Class 6 Claim.

n
SO ORDERED this_| | *day of July, 2003.

tﬂw e /QW

DANA L. RASURE
UNITED STATES BANKRUPTCY JUDGE
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