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INTRODUCTION 

AIG Asset Management (U.S.), LLC and affiliated entities (“AIG”), Allstate Insurance 

Company and affiliated entities (“Allstate”), Massachusetts Mutual Life Insurance Company 

(“MassMutual”), and Prudential Insurance Company of America and affiliated entities 

(“Prudential,” and, with AIG, Allstate, and MassMutual, the “Investors”), holders of general 

unsecured claims against Residential Capital, LLC and its debtor-subsidiaries (“the Debtors”), by 

and through their undersigned counsel, hereby oppose the Debtors’ Motion for Summary 

Judgment filed on April 2, 2013 (Dkt. #25) (“Motion” or “Br.”) seeking summary judgment 

awarding all relief requested by the Debtors in their Complaint filed on February 19, 2013 (the 

“Complaint”).  Unless otherwise noted, citations to documents in this Opposition are citations to 

exhibits to the Local Rule 7056-1 Statement of Stipulated Undisputed Facts and Agreed-to 

Exhibits (Dkt. #23) (the “Joint Stipulation” or “Joint Stip.”). 

PRELIMINARY STATEMENT 

Although it is clear from the Joint Stipulation and procedural posture that the parties 

believe summary judgment is appropriate, the Debtors’ and Investors’ respective motions are 

like ships passing in the night.  The Debtors contend that the RMBS were securities of the 

Debtors (or close enough) or alternatively securities of an affiliate of the Debtors, and the 

Investor Claims are accordingly subordinated under section 510(b) of the Bankruptcy Code.  

Ignoring the very effect of securitizing mortgage loans and removing them from the Debtors’ 

balance sheet, the Offering Materials’ statements to the contrary, and the Debtors’ own 

correspondence with the SEC, the Debtors first say the RMBS are “securities of” the Debtors.  

The Debtors then urge the Court to read the securities laws with the promise that doing so will 

validate their position. The securities laws, however, provide no guidance (indeed, none is 

needed) on the meaning of the word “of.”  That the securities laws may define issuer to include 
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 2 

not only the entity in which an investment is made, but also an entity that is assigned certain 

duties, is irrelevant to the question before the Court.   

Moving to the Debtors’ “affiliate” argument, the Debtors assert they are entitled to 

judgment without even mentioning—let alone satisfying—the threshold requirement of the 

affiliate definition in the Bankruptcy Code.  The Debtors cite and rely on a lone bankruptcy court 

decision from Oklahoma, but they neglect to apprise the Court of controlling Second Circuit 

precedent that the Oklahoma court chose not to follow.  On the undisputed facts contained in the 

Joint Stipulation, the Trusts here fall squarely within the type addressed by the Second Circuit 

and, accordingly, cannot be affiliates of the Debtors under the Bankruptcy Code. 

The remainder of the Debtors’ Motion consists of kitchen-sink arguments from asking the 

Court to subordinate fraud and statutory claims under section 510(a) to re-ordering all such 

claims categorically under section 510(c).  The Investors anticipated and addressed these 

arguments in their Cross-Motion, and focus their efforts here on correcting some of the Debtors’ 

most flawed contentions and arguments (such as the alleged “double recovery” and tortured view 

of equitable principles).  At bottom, for the same reasons that the Investors’ Cross-Motion should 

be granted, the Debtors’ Motion must be denied.  

ARGUMENT 

I. SECTION 510(b) DOES NOT APPLY BECAUSE THE CERTIFICATES ARE 
NOT SECURITIES “OF” THE DEBTORS OR SECURITIES OF “AFFILIATES” 
OF THE DEBTORS 

Section 510(b) provides for the subordination of “a claim arising from rescission of a 

purchase or sale of a security of the debtor or of an affiliate of the debtor, [or] for damages 

arising from the purchase or sale of such a security.”  11 U.S.C. § 510(b) (emphasis added).  

Picking and choosing definitions from other laws (without regard for whether there is any basis 

to do so) on the one hand, and completely ignoring the definitional requirements imposed by the 
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 3 

Bankruptcy Code on the other hand, the Debtors attempt to argue that the Certificates are either 

securities “of” the Debtors, Br. at 8-14, or, if not, they are securities of the Debtors’ affiliates, Br. 

at 14-19.  The Debtors are wrong on both counts. 

A. There Is No Support for RMBS Being Securities “Of” the Debtors 

It is undisputed that the Certificates are securities “of” the Trusts holding the pools of 

mortgage loans that support the securitized obligations.  See Joint Stip. ¶¶ 3-6 (Certificates 

entitle holders to share of principal and interest collected on mortgage loans held by applicable 

Trust and “represent interests only in the trust, as the issuing entity, and do not represent interests 

in or obligations of” sponsor or depositor).  The Debtors, however, contend these securities are 

simultaneously securities of theirs.1  In defiance of both common sense and plain English, the 

Debtors undertake a series of legal contortions to defend their position.   

The first such contortion is the Debtors’ contention that “securities are securities ‘of a 

debtor’ if the securities were ‘issued by the debtor.’”  Br. at 9.  The Debtors then cite cases for 

this premise.  Not one of those cases even comes close to saying any such thing, however.  In 

fact, none of the courts in these cases was called upon to determine whether a security that was 

deemed “issued by” the debtor was in fact a security “of” the debtor under section 510(b) at all.   

In Allen v. Geneva Steel Co. (In re Geneva Steel Co.), 281 F.3d 1173 (10th Cir. 2002), 

the court was “confronted with the question whether [s+ection 510(b)’s subordination of claims 

‘arising from the purchase or sale’ of a debtor’s security] also reaches claims alleging fraud in 

the retention of a security.”  281 F.3d at 1174.  There was no question that the bonds at issue in 

Geneva Steel were securities “of” the debtor or that the investor had invested in the debtor itself, 

                                                 
1   The Investors incorporate their discussion of the affirmative evidence that the Certificates are 

securities “of” the Trusts, not the Debtors, in their own motion for summary judgment.  Motion of AIG 
Asset Management (U.S.), LLC, the Allstate Entities, Massachusetts Mutual Life Insurance Co. & the 
Prudential Entities for Summary Judgment, filed Apr. 2, 2013 (Dkt. #27) (“Cross-Motion”) at 11-13. 
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 4 

as opposed to in some separate entity for which the debtor was statutorily charged with some 

duty.  Similarly, in Brown v. Owens Corning Investment Review Committee, 541 F. Supp. 2d 

958, 970 (N.D. Ohio 2008), the only subordination issue presented was whether the plaintiffs’ 

ERISA claims were claims “arising from the purchase or sale” of a security, not whether the 

security was actually a security of the debtor.  541 F. Supp. 2d at 970 (“The issue turns on the 

construction of the phrase ‘arising from the purchase or sale of . . . a security.’  Plaintiffs argue 

this subordination provision does not reach ERISA claims for breach of fiduciary duty, while 

Fidelity argues it applies with equal force to ordinary shareholder claims and ERISA claims.”). 

The Debtors take these passages and cite them for propositions nowhere to be found in 

those cases.  A court may refer colloquially to a security of a company as a security that was 

issued by the company, but that hardly supports an argument that a security that does not 

represent an investment in a company is nonetheless a security “of” the company because the 

securities law assigns issuer obligations to that company.  A Certificate either is, or is not, an 

investment in the Debtors.  It is not.  E.g., Joint Stip. ¶¶ 29 (“The Certificates represent only 

interests in the Trust . . . and do not represent any voting rights or equity interest in any 

Debtor.”), 38 (“Certificateholders have exclusive rights to the proceeds of a pool of mortgage 

loans held by the Trusts, which are not part of the assets available to the Debtors’ creditors.”). 

The Debtors also cite Alfa, S.A.B. de C.V. v. Enron Creditors Recovery Corp., 422 B.R. 

423 (S.D.N.Y. 2009), aff’d, 651 F.3d 329 (2d Cir. 2011), apparently for the proposition that the 

Court should rely on the securities laws and regulations to define the “issuer” of the Certificates.  

Br. at 9 (quoting Alfa as stating “The securities laws, and their interpretations, are thus a natural 

and logical place to turn for definitions of terms within the Bankruptcy Code that are otherwise 

undefined.”).  Not only does this tactic sidestep the real issue, the Debtors’ reliance on this case 
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 5 

for this particular proposition is inexplicable, since the district court in Alfa reversed the 

bankruptcy court for improperly relying on the securities laws to interpret the Bankruptcy Code: 

The securities law, and their interpretations, are thus a natural and 
logical place to turn for definitions of terms within the Bankruptcy 
Code that are otherwise undefined.  But the Supreme Court has 
counseled against overreliance on the definition of a term for 
purposes of one statute when interpreting another. . . . The 
Supreme Court’s cautionary language about statutory 
‘borrowing’ is instructive here.  The overlapping subject matter 
between the various laws designed to regulate securities does not 
confer judicial license to treat requirements under different 
statutory schemes employing alternate sets of statutory language as 
interchangeable. 

422 B.R. at 437 (emphasis added); id. at 441-42 (reversing bankruptcy court and adopting “plain 

meaning of the literal language of the Bankruptcy Code” in applying section 546(e)).2   

Through a bit of bait and switch, the Debtors tell the Court that the securities laws inform 

the relevant definition—but the word in question is “of,” and that hardly requires reference to a 

dictionary, let alone another statutory scheme (which, at best, informs on a distinct issue).  

Section 510(b) does not use the word “issuer” and thus reference to the securities laws to 

understand how that term may be used for a distinct purpose is inappropriate.   

Even if the Court were nevertheless to consider the securities laws and regulations on 

which the Debtors rely for the meaning of “of,” there is no support for the Debtors’ contention 

that the Trust’s securities are securities “of” a debtor.  First, the cited sections of the Securities 

                                                 
2   Indeed, the legislative history of the 1933 Securities Act demonstrates that the definition of 

“issuer” under that Act varies by purpose.  See, e.g., SEC v. N. Am. Research & Dev. Corp., 424 F.2d 63, 
72 (2d Cir. 1970) (in excluding “underwriters” from exception to provisions of 1933 Securities Act 
prohibiting certain sales of unregistered securities, underwriter is defined broadly to include “anyone who 
directly or indirectly participates in a distribution of securities from an ‘issuer’ to the public,” and for this 
purpose “the term ‘issuer’ is defined to include not only the issuer but also affiliates or subsidiaries of the 
issuer and ‘any person directly or indirectly controlling or controlled by the issuer, or any person under 
direct or indirect common control with the issuer’”).  The Securities Act’s broader definition of “issuer,” 
which includes both the “issuer” and its affiliates, would render section 510(b)’s application to securities 
of the debtor or the debtors’ affiliates redundant and nonsensical if, as the Debtors contend, a security is a 
security “of” a debtor if it was issued by the debtor.  This further calls into question the Debtors’ 
unprincipled borrowing from the securities laws for definitions that suit them. 
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Act and Securities Exchange Act make clear that deeming the depositor to be the “issuer” of 

asset-backed securities is an artificial construct for the unique purposes of those acts.  For 

example, the Securities Act provides: 

(a) . . . When used in this subchapter, unless the context otherwise 
requires— . . . (4) The term “issuer” means every person who 
issues or proposes to issue any security; except that with respect to 
certificates of deposit, voting-trust certificates, or collateral-trust 
certificates . . . the term “issuer” means the person or persons 
performing the acts and assuming the duties of depositor or 
manager pursuant to the provisions of the trust or other agreement 
or instrument under which such securities are issued; except that in 
the case of a [limited liability] unincorporated association . . . or in 
the case of a trust, committee, or other legal entity, the trustees or 
members thereof shall not be individually liable as issuers . . .  ; 
except that with respect to equipment-trust certificates or like 
securities, the term “issuer” means the person by whom the 
equipment or property is or is to be used; and except that with 
respect to fractional undivided interests in oil, gas, or other mineral 
rights, the term “issuer” means the owner of any such right or of 
any interest in such right (whether whole or fractional) who creates 
fractional interests therein for the purpose of public offering. 

15 U.S.C. § 77b(a)(4) (emphasis added).3  Thus, the plain language of the statute makes clear 

that for purposes of the Securities Act and Securities Exchange Act, the “issuer” is (not 

surprisingly) the actual issuer of the security except that, in four limited circumstances, an entity 

other than the actual issuer shall be deemed the issuer of the security for purposes of compliance 

with the securities laws.  Indeed, the very purpose of “except that” is to expand or contract a 

foregoing statement or definition.4  In any event, whether one of the Debtors is the “issuer” of 

                                                 
3   The Securities Exchange Act’s definition is identical except that it does not include the second or 

fourth exception clauses.  15 U.S.C. § 78(c)(8). 
4   Of the 20 state Blue Sky laws Debtors cite, all but two use the same structure of adopting the plain 

meaning definition of “issuer” and adding specific exceptions by the use of “except for” clauses.  See 
Ariz. Rev. Stat. § 44-1801(13); Cal. Corp. Code § 25010; Conn. Gen. Stat. § 36b-3(13); Ill. St. ch. 815 
§ 5/2.2; Iowa Code § 502.102(17) (“subject to the following” instead of “except for” clauses); Ky. Rev. 
Stat. § 292.310(13); La. Rev. Stat. § 51:702(8); Mass. Gen. Laws ch. 110A, § 401(f); Miss. Code § 75-
71-105(i); Mont. Code § 30-10-103(13); Neb. Rev. Stat. § 8-1101; Nev. Rev. Stat. § 90.255(1); N.J. Stat. 
§ 49:3-49(h); N.D. Cent. Code § 10-04-02(12); Wash. Rev. Code § 21.20.005(10); W. Va. Code § 32-4-
401(i); Wyo. Stat. § 17-4-113(vi).   
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the Trust’s Certificates is irrelevant because section 510(b) subordinates claims arising from the 

purchase or sale of securities “of the debtor,” not securities of which the debtor is an issuer.5   

A similar point is made by the federal regulations the Debtors cite and quote only 

partially: These regulations expressly distinguish between asset-backed securities for which a 

depositor is deemed an issuer and the securities of the depositor itself.  For example, the Debtors 

cite to section 230.191(a) of Title 17 of the Code of Federal Regulations for the proposition that 

“[t]he depositor for the asset-backed securities acting solely in its capacity as depositor to the 

issuing entity is the ‘issuer’ for purposes of the asset-backed securities of that issuing entity.”  

Br. at 9.  Subsection (b) of the same regulation, however, expressly cautions against confusing 

those securities as the depositor’s own securities.  17 C.F.R. § 230.191(b) (“The person acting in 

the capacity as the depositor specified in paragraph (a) of this section is a different ‘issuer’ from 

that same person acting as a depositor for another issuing entity or for purposes of that person’s 

own securities.”) (emphasis added); see also 70 Fed. Reg. 1506-01, 1526 (Jan. 7, 2005) (“By 

clarifying that the person acting as the depositor in its capacity as depositor to the issuing entity 

is a different ‘issuer’ from that person in respect of its own securities, we are making clear our 

longstanding position that any applicable exemptions from registration that person may have 

with respect to its own securities are not applicable to the asset-backed securities.”) (emphasis 

added); see also id. at 1526-27 (“Similarly, the reporting history with respect to a particular class 

of asset-backed securities does not affect Form S-3 eligibility with respect to the depositor’s or 

sponsor’s own securities[.]”) (emphasis added).  The Debtors’ efforts to conflate an entity’s 

status as a deemed “issuer” of securities with those securities being that “of” the entity itself is 

completely misguided and contrary to the regulations relied upon.  

                                                 
5   The Debtors also repeatedly suggest that the Investors somehow conceded that the Certificates are 

securities of the Debtors by suing them for fraud.  This, of course, is unsupported by any facts and 
amounts to the Debtors’ hope that the Court adopt some circular version of the “gotcha” principle of law. 
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B. Security “Of” a Company Has Plain Meaning 

The Debtors do not cite to one case standing for the proposition that securities which may 

be said to be “issued by” an entity other than the entity in which such securities represent an 

interest in are therefore securities “of” the “issuer.”  A recent decision from the U.S. District 

Court for the Central District of California, Impac Mortgage Holdings Inc. v. Houston Casualty 

Company, Case No. SACV 11-1845-JST (JCGx) (C.D. Cal. Feb. 26, 2013) (attached hereto as 

Attachment A), squarely rejects the Debtors’ argument and supports the Investors’ position on 

the plain meaning of the clause in section 510(b).  In Impac, the plaintiff asserted it was entitled 

to access an insurance policy that covered “Securities Claims,” defined as “claim[s] ‘brought by 

any person or entity alleging, arising out of, based upon or attributable to . . . the purchase or sale 

of or offer or solicitation of an offer to purchase or sell any securities of the Organization.’”  The 

plaintiff urged that “securities of” the Organization included securities issued by a securitization 

trust for which the Organization was a statutory issuer under the very same securities regulations 

on which the Debtors rely.  The Court accorded the language its plain meaning and rejected this 

argument, instead embracing the position set forth in the Investors’ Cross-Motion, stating:  “The 

regulations defining ‘issuer’ for the purposes of the Securities Acts of 1933 and 1934 state that 

‘[t]he depositor for the asset-backed securities acting solely in its capacity as depositor to the 

issuing entity is the ‘issuer’ for purposes of the asset backed securities of that issuing entity.’ 17 

C.F.R. § 230.191(a); 17 C.F.R. § 240.3b-19(a) (emphasis added).”  Impac Order at 13.  Impac 

thus supports the Investors’ position that assigning issuer obligations to the Debtor depositor 

does not transform securities issued by a Trust into securities “of” the depositor; rather, the 

securities remain what they undeniably are:  securities of the securitization trust that is the 

issuing entity. 
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The balance of the Debtors’ arguments regarding “securities of” are addressed in the 

Investors’ Cross-Motion at pages 11-17, and the Investors incorporate by reference that analysis 

without repeating it here.  However, the Investors briefly correct the Debtors’ erroneous 

representations regarding the Bankruptcy Court of Delaware’s reasoned decision in In re 

Washington Mutual, 462 B.R. 137 (Bankr. D. Del. 2011).  See Br. at 13.  As set forth in the 

Investors’ Cross-Motion, the Washington Mutual court rejected contentions similar to the 

Debtors’ that securities of a non-debtor trust should be treated as securities “of” the depositors’ 

and sponsors’ debtor parent.  Cross-Motion at 13-14.   

The Debtors contend that Washington Mutual “was subsequently called into question by 

the court that issued it” and is “factually inapposite.”  Br. at 13.  There is no merit to either 

contention.  First, in the subsequent proceedings to which Debtors refer, Judge Walrath only 

rejected the notion that her earlier decision with respect to the Tranquility Fund was the law of 

the case with respect to another group of investors and made no decision with respect to the latter 

group.  See, e.g., In re Washington Mutual, Inc., No. 08-12229 (MFW), Order Denying MBS 

Plaintiffs’ Motion to Classify Asserted Class Claim as a Class 12 Claim (Dkt. #10182) (Bankr. 

Del. May 16, 2012) (attached hereto as Attachment B) at 3 (allowing class to re-file proof of 

claim “either as a Class 12 General Unsecured Claim or a Class 18 Subordinated Claim . . . , it 

being determined by the Court that the Stipulation does not require any such re-filed proof of 

claim to be classified in [the subordinated class] under the Plan[.]”); id. (finding that the court’s 

earlier decision is “not dispositive” with respect to the status of the class’s proof of claim, if re-

filed, “and the Court need not rule on the classification of any such claim at this time” because 

the issue was prematurely raised).  That the court declined to apply its earlier decision as law of 

the case with respect to other investors is unsurprising since a motion for reconsideration of that 

decision was pending when the Tranquility Fund’s claim was settled by the estate; that does not 
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mean, however, that the court “called into question” its prior decision.  See id., May 7, 2012 

Hearing Tr. (Dkt. #10154) (attached hereto as Attachment C) at 88:22-89:1. 

Second, the Debtors fail to explain why the sole factual distinction they draw between 

this case and Washington Mutual—that here the Debtors are the depositors/deemed issuers, 

whereas in Washington Mutual the depositors/issuers were subsidiaries of the debtors—has any 

significance at all.  Br. at 13.  In any event, there was no dispute in Washington Mutual that the 

depositor/issuer was an “affiliate” of a debtor within the meaning of the Bankruptcy Code.  

Washington Mutual, 462 B.R. at 146 n.4.  Thus, the “distinction” the Debtors identify makes no 

difference under section 510(b), which applies to securities “of” a debtor or its affiliate. 

C. The Certificates Are Not Securities of “Affiliates” of the Debtors and Cannot 
Be Subordinated Under Section 510(b) on That Basis 

1. The Trust Is Not an “Affiliate” of the Debtors Because It Is Not a 
Person and No Further Analysis of this Argument Is Required 

The Debtors next contend that the Investors’ claims should be subordinated under section 

510(b) “because the Trusts were ‘affiliates’ of the Debtors when the Investor Claims arose” 

under the Bankruptcy Code’s definition of “affiliate” in Section 101(2)(C).  Br. at 14.  That 

subpart defines “affiliate” to include “a person whose business is operated under a lease or 

operating agreement by a debtor, or person substantially all of whose property is operated under 

an operating agreement with the debtor.”  11 U.S.C. § 101(2)(C) (emphasis added).  Nowhere in 

their Motion (or even the Complaint), however, do the Debtors attempt to satisfy the threshold 

requirement that the Trust be “a person.”  This omission is fatal. 

Unlike the term “entity,” the Bankruptcy Code more narrowly defines “person” to 

include an “individual, partnership, and corporation,” but not a trust.  Compare 11 U.S.C. 

§ 101(41) with 11 U.S.C. § 101(15).  In turn, the Bankruptcy Code defines “corporation” to 

include a “business trust.”  11 U.S.C. § 101(9)(A)(v).  Thus, in order for the Trust to fit within 
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the definition of “person,” the Trust must be a business trust.  Considering the undisputed facts 

of this case in light of controlling Second Circuit precedent, the Trust is not a business trust. 

In Shawmut Bank Connecticut v. First Fidelity Bank (In re Secured Equipment Trust of 

Eastern Air Lines), 38 F.3d 86, 87-88 (2d Cir. 1994), the court was confronted with the “sole 

issue” of whether a “trust created in order to secure the payment of certificates issued in 

connection with a secured financing” was a “business trust” under the Bankruptcy Code.  The 

court was not persuaded by the fact that the trust’s collateral trustee “carried on the business of 

leasing and selling the [collateral sold to it by the debtor].”  Id. at 89.  Nor was the court 

concerned with the legal possibility—which it determined unnecessary to its analysis—that the 

interest the certificate holders were entitled to could be considered “profit,” because, in any 

event, the trust was not responsible for “generat[ing]” such payment.  Id. at 90.  Rather, it was 

confined to “preserv[ing]” such right to payment.  Id.  The court went further, finding that the 

trust was not designed to “transact business” in view of the fact that it was created merely as a 

vehicle to facilitate financing for the debtor.  Id.; see also In re Gurney’s Inn Corp. Liquidating 

Trust, 215 B.R. 659, 668-669 (Bankr. E.D.N.Y. 1997) (holding that trust which was “established 

to collect mortgage payments” on account of mortgage received at time of formation and which 

had issued “freely transferable” certificates was not a business trust under the Bankruptcy Code); 

2 Collier on Bankruptcy ¶ 101.41, at 101-176 (“It is important to note that the definition of 

‘person’ does not include an estate or nonbusiness trust. . . .  An estate and nonbusiness trust are 

included in the definition of ‘entity.’”). 

Shawmut and Gurney’s Inn are directly on point.  The Trust here was designed simply to 

preserve the certificateholders’ right to payment, not to “transact business.”  Moreover, Shawmut 

instructs that the “inquiry must focus on the trust documents and the totality of the 

circumstances, not solely on whether the trust engages in a business,” which the Trust here does 
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not do in any event.  215 B.R. at 90-91.  Nowhere in the relevant documents is it provided that 

the Trusts are business trusts.  Indeed, the Debtors have not even asserted as much and, to the 

contrary, emphasize the passivity of the Trusts.  See, e.g., Br. at 13 (“The Trusts were passive 

vehicles that the Debtors’ used to structure the RMBS.”).  The Trusts operated no business.  

Under Shawmut, because the Trust is not a business trust, and therefore not a corporation, it 

cannot be an affiliate of the Debtors under section 101(2).  The analysis should end there. 

Nevertheless, despite failing to address this dispositive requirement at all (or even to cite 

this controlling precedent and attempt to distinguish it), the Debtors spend several pages of their 

Motion trying to touch the other bases of the “affiliate” definition by attempting to recast the 

Trusts as “operat[ing]” businesses (which they are not) that were “operated by” the Debtors 

(which they were not) pursuant to the PSA (which is not an “operating agreement” at all).  See 

Br. at 14-19.  The Investors incorporate by reference the analysis at pages 20-31 of their own 

Cross-Motion, which responds fully to each of the arguments raised by the Debtors on these 

points, and do not repeat it here. 

2. Commercial Financial Services Does Not Override Shawmut 

The Debtors rely heavily on an unpublished order issued by the Bankruptcy Court for the 

Northern District of Oklahoma in Nationsbank, N.A. v. Commercial Fin. Servs., Inc. (In re 

Commercial Fin. Servs., Inc.), Adv. Pro. 98-0356 (Bankr. N.D. Okla. July 11, 2003) (attached 

hereto as Attachment D) (the “CFS Slip. Op.”), for the proposition that the Trusts are affiliates of 

the Debtors.  Br. at 18-19.  The CFS court was not bound by Shawmut and chose not to follow 

the test enunciated by the Second Circuit, citing the dissent instead.6  The Investors incorporate 

by reference their discussion of CFS in their own motion for summary judgment.  Cross-Motion 

                                                 
6   The Shawmut dissent does not help the Debtors.  Rather, the dissent only confirms that the Second 

Circuit duly considered and ultimately rejected the Debtors’ anticipated, belated argument, and the 
reasoning of CFS, that the Trusts are somehow “persons” under the Bankruptcy Code. 
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at 28-31.  As set forth there, CFS not only disregards the controlling law of this Circuit, but it is 

also highly factually distinguishable because, among other things: (1) the trust at issue was 

expressly intended to be and registered as a business trust; (2) it was undisputed that the debtor 

not only serviced the loans but also managed all operations of the securitizations and, with its 

affiliate, retained far greater rights in and exercised far greater control over the trust at issue than 

the Master Servicer does here; and (3) the only property interest held by the trust in CFS was its 

interest in the pool of receivables, whereas here the property of the Trust includes valuable put-

back rights as well.  CFS Slip Op. at 14-15, 19, 28-29, 57, 59-61, 76 & n.37, 78.  Thus, despite 

the undue prominence the Debtors afford this unpublished, out-of-circuit decision (particularly in 

contrast to their complete failure to mention Shawmut), CFS sheds no light on this case.   

3. If the RMBS Trusts Are “Affiliates,” They Are Also Insiders 

One final and very significant issue that the Debtors also completely ignore warrants  

mention: In attempting to shoehorn the Investors’ claims into the ambit of section 510(b) any 

way they can, the Debtors risk opening the door to any number of unintended consequences.  By 

arguing that the Trusts are the Debtors’ “affiliates,” the Debtors are also necessarily arguing that 

the Trusts are “insiders.”  Section 101(31) of the Bankruptcy Code defines “insider” to include 

an “affiliate, or insider of an affiliate as if such affiliate were the debtor.”  11 U.S.C. 

§ 101(31)(E).  The “affiliate” in the definition of “insider” is the same “affiliate” in sections 

101(2) and 510(b).  If the Trusts are affiliates, they are also insiders. 

Treating the Trusts, which the Debtors have repeatedly referred to as the largest general 

unsecured creditors of the Debtors’ estates, as insiders of the Debtors will have far-reaching 

effects.  Most significantly, the Trusts’ votes would not count as acceptances of any chapter 11 

plan.  See 11 U.S.C. § 1129(a)(10).  In other words, the Debtors could not propose a plan that 

depended on the Trusts voting as the impaired consenting class.  That the Debtors have never 
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indicated that they consider the Trusts to be insiders,7 yet are now contending that the Trusts are 

their “affiliates,” confirms that the Debtors are trying to apply section 510(b) to the Investors’ 

claims as a complete afterthought and not based on any principled application of the statute. 

II. SECTION 510(a) DOES NOT APPLY BECAUSE THERE IS NO 
SUBORDINATION AGREEMENT THAT APPLIES TO THE INVESTORS’ 
CLAIMS TO ENFORCE 

The Debtors also contend that the Investors’ claims must be subordinated under section 

510(a), which provides that “[a] subordination agreement is enforceable in a case under this title 

to the same extent that such agreement is enforceable under applicable nonbankruptcy law.”  11 

U.S.C. § 510(a).  This argument fails for a simple reason: There is no applicable subordination 

agreement to enforce, notwithstanding the Debtors’ attempt to manufacture one from “(i) the 

express subordination agreements among senior and junior tranches of Certificates (including the 

corollary agreement that holders of the same tranche are not subordinate to each other); and 

(ii) the implied subordination of former Certificateholders to subsequent purchasers, inherent in 

the sale of the Certificates.”  Br. at 24.  Whatever application these alleged express or implied 

subordination agreements may have to contractual claims of the Certificateholders, they do not 

apply to the Investors’ extracontractual fraud claims.8 

                                                 
7   Indeed, in a publicly-filed draft plan, the Debtors sought to separately classify the $8.7 billion 

settled put-back claim (if the settlement were approved), with the full expectation that the Trusts would be 
an impaired consenting class.  Under the Debtors’ theory, the separate classification of the allowed settled 
“put back” claim is virtually meaningless, because it is a class whose acceptance must be ignored. 

8   It is unclear if the Debtors are contending that a contractual arrangement agreeing to subordinate 
any claim should be enforced as an agreement to subordinate all claims.  See Br. at 24 (“Current and 
former holders of Certificates should not be able to avoid subordination provisions to which they 
previously agreed through the current pursuit of securities claims.”).  To the extent the Debtors are taking 
this unorthodox position, they provide no legal support for this provision.  The cases the Debtors cite 
certainly say nothing of the sort.  See, e.g., In re Best Prods. Co., 168 B.R. 35, 69 (Bankr. S.D.N.Y. 1994) 
(stating definition of subordination agreement where only dispute regarding subordination was whether 
there was a debt to trigger subordination); Minority Equity Capital Co. v. Jackson, 798 F. Supp. 200, 202 
(S.D.N.Y. 1992) (applying clear and unambiguous terms of subordination agreement to junior creditor’s 
claim).  Neither case provides any basis to suggest that an agreement to subordinate a contract-based 
claim can be construed as an agreement to subordinate an extra-contractual claim (e.g., fraud). 
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Much like an inter-creditor agreement among lenders with rights to the same collateral, 

the tranches and waterfall structure invoked by the Debtors as an applicable subordination 

agreement relate solely to payments from the Trust’s assets based on ownership of the 

Certificates.  See, e.g., Br. at 24; Joint Stip. Ex. 1 (PSA) §§ 1.01, 4.02, 4.05 (defining and 

describing classes and contract-based payment and loss hierarchy among them); id. Ex. 3 (Pro. 

Supp.) at S-10-13 (describing priority of distributions on the offered certificates); id. at S-64-69 

(describing distribution of principal and excess cash flow and coverage of realized losses).  The 

tranches and waterfall structure do not apply to any extra-contractual claims an investor might 

have and to treat them otherwise would be to rewrite the Investors’ agreements.9 

The “implied subordination” that the Debtors contend “is a natural consequence of 

warranties and duties that the common law and New York’s Uniform Commercial 

Code . . . impose on all sales of securities” similarly does not apply to the Investors’ fraud-based 

claims.  Under New York law, “implicit in all contracts is a covenant of good faith and fair 

dealing in the course of contract performance.”  Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 

389 (1995).  “The covenant includes ‘any promises which a reasonable person in the position of 

the promisee would be justified in understanding were included.’” Times Mirror Magazines, Inc. 

v. Field & Stream Licenses Co., 294 F.3d 383, 394 (2d Cir. 2002). 

The covenant, however, is limited and “defined by the parties’ intent and reasonable 

expectations in entering the contract.”  Cross & Cross Props. Ltd. v. Everett Allied Co., 886 F.2d 

                                                 
9   Here, too, the Debtors cite a series of cases that provide no support for ignoring the important 

distinction between contractual and extracontractual claims; in each case, the court was describing merely 
how subordination works with respect to paying investors pursuant to a contractual agreement.  See Wyo. 
State Treasurer v. Moody’s Investors Serv., Inc. (In re Lehman Bros. Mortg.-Backed Secs. Litig.), 650 
F.3d 167, 171 n.1 (2d Cir. 2011) (footnote describing how losses in normal course are ascribed to 
subordinated classes; claims were asserted against credit rating agencies, not debtors); Republic Bank & 
Trust Co. v. Bear Stearns & Co., 683 F.3d 239, 244 (6th Cir. 2012) (background discussion of how 
mortgage backed securities are created and structured; no bankruptcy issue in case); Anchor Sav. Bank, 
FSB v. United States, 597 F.3d 1356, 1359 n.1 (Fed. Cir. 2010) (footnote explaining business of asset sold 
by plaintiff in suit against government for breach of contract arising from passage of new legislation). 
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497, 502 (2d Cir. 1989).  Therefore, “‘no obligation can be implied that would be inconsistent 

with other terms of the contractual relationship.’” Times Mirror, 294 F.3d at 394; see also 

Frutico S.A. v. Bankers Trust Co., 833 F.Supp. 288, 300 (S.D.N.Y. 1993) (“[T]he duty of good 

faith . . . cannot be used to create new contractual rights between the parties.”); Banco Espanol 

de Credito v. Sec. Pac. Nat’l Bank, 763 F.Supp. 36, 44 (S.D.N.Y. 1991) (same).  Thus, “[c]ourts 

have generally been reluctant to find a breach of the implied covenant of good faith when doing 

so reads so much into the contract as to create a new term or when alleged misconduct is 

expressly allowed by the contract.”  Keene Corp. v. Bogan, No. 88 Civ. 0127 (MBM), 1990 WL 

1864, *14 (S.D.N.Y. Jan. 11, 1990). 

In the present case, there is no basis for asserting that payments made on account of a 

claim that is not owned by the Trust, is personal to the investor, and is outside the PSA waterfall 

are subject to the waterfall’s subordination provisions.  Neither the Joint Stipulation nor anything 

else in the record indicates that the parties intended the PSA waterfall to apply to payments 

arising from an  investor’s fraud or statutory consumer protection or rescission claims.  Had the 

parties intended to subordinate the Investors’ personal tort and statutory claims, there is no doubt 

that the parties could have and would have documented the transaction in that manner (including 

insisting that each Investor sign a subordination agreement with respect to its personal claims).  

Instead, it is clear from the record before the Court and the plain meaning of the PSA that the 

subordination provisions therein apply only to payments that flow through the Trust, including 

on account of claims that could be pursued by the Trustee.  The Court thus should reject the 

Debtors’ misguided arguments concerning the implied covenant of good faith and fair dealing. 

Finally, the Debtors also argue that subordination of the Investors’ Claims is appropriate 

to ensure that any recovery flows to current certificateholders, on the theory that current 

certificateholders “reasonably expect[] to have purchased such right.”  Br. at 28.  There is 
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nothing in the governing documents that supports such an “expectation” nor in the Joint 

Stipulation that speaks to the expectations of current certificateholders.  If those expectations 

included acquiring the Investors’ causes of action for fraud related to the purchase and sale of the 

Certificates, their expectations were not reasonable and are without legal foundation because it is 

well-established that a contract providing for the sale of an asset does not effect a transfer of tort 

claims relating to the asset unless the parties explicitly manifest their intent to do so.10  Fraud 

claims can only be assigned if the contractual language indicates the parties’ clear intent to effect 

a transfer,11 thereby ensuring that fraud victims will not be denied their right of recovery absent 

an affirmative abandonment of that right.12 

                                                 
10   For example, as early as 1913, the New York Appellate Division held that a plaintiff who has 

assigned to a third party “all [his] right, title, and interest in and to” a contract was nonetheless entitled to 
assert a claim for its fraudulent inducement because it “was not appropriate to assign a cause of action 
arising, not under the contract, but for the fraudulent representations of the defendant.”  Fox v. 
Hirschfeld, 151 A.D. 364, 366, 368 (1st Dep’t 1913) (emphasis added); see also Argyle Capital Mgmt. 
Corp. v. Lowenthal, 261 A.D.2d 282, 283 (1st Dep’t 1999) (claims not transferred where “there [was] no 
indication in the assignment that the transfer of any claim, much less one for fraud, was contemplated by 
the parties.”); Tycon Tower Investment Ltd. P’ship v. John Burgee Architects, 234 A.D. 2d 748, 749 (3d 
Dep’t 1996) (assignment of contract rights does not include “claims for fraud or negligent 
misrepresentation without express language to that effect in the assignment”); OneWest Bank, FSB v. 
Joam LLC, 2011 WL 6967635, at *4–5 (E.D.N.Y July 26, 2011) (language assigning “all . . . right, title 
and interest” in certain  agreements was insufficient to transfer fraud claims); Fraternity Fund Ltd. v. 
Beacon Hill Asset Mgmt., LLC, 479 F. Supp. 2d 349, 374 n.128 (S.D.N.Y. 2007) (finding no assignment 
of fraud claims where the purchase agreement did not “expressly provide[] for assignment of claims”); 
Royal Mortg. Corp. v. Fed. Deposit Ins. Corp., 20 F. Supp. 2d 664, 666–68 (S.D.N.Y. 1998) (language 
assigning “all . . . right, title and interest” in certain agreements was insufficient to transfer fraud claims). 

11   See, e.g., Momentive Performance Materials USA, Inc. v. AstroCosmos Metallurgical, Inc., 659 F. 
Supp. 2d 332, 338 (N.D.N.Y. 2009) (transferring “all . . . rights and claims of any nature against any third 
parties”) (emphasis in original); CDR Creances S.A.S. v. Cohen, 2008 WL 2078673, at *6 n.10 (N.Y. 
Sup. Ct. N.Y. Cty. May 9, 2008) (“the Plan . . . explicitly recognizes CDR’s right to pursue its fraud 
claims”). 

12   As the Ninth Circuit explained in a case involving fraud claims under the federal securities laws: 
“A cause of action arising from reliance on misrepresentation is personal to those persons who relied; it 
does not [automatically] follow the security to remote purchasers who had no basis for reliance . . . . If we 
held otherwise, we would remove the remedy from those to whom the statute provides it, i.e., those who 
were defrauded, by gratuitously giving it to those who were not defrauded and have suffered no injury 
under the securities law.” In re Nucorp Energy Sec. Litig., 772 F.2d 1486, 1490 (9th Cir. 1985) (citations 
omitted); accord In re Nat’l Century Fin. Enters., Inc., Inv. Litig., 755 F. Supp. 2d 857, 867 (S.D. Ohio 
2010) (“Ordinarily the injury remains with the first purchaser who was actually the victim of the fraud.  If 
he has managed to sell the securities, in most cases they will have sold for far less than he paid for them 
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The Debtors have cited no evidence that any of the Investors intended to assign any 

causes of action related to the certificates to any party.  Accordingly, there is no basis for the 

Court to conclude that the sale of a Certificate by any Investor transferred any Investor’s right to 

bring claims against the Debtors based on fraudulent misrepresentations (or otherwise).  Thus, 

any party that acquired a Certificate from an Investor could have had no reasonable expectation 

that it was acquiring the Investor’s associated tort claims, and any such expectation (even if it 

exists beyond the Debtors’ speculation) lends no support for subordinating the Investors’ claims. 

III. THERE IS NO BASIS FOR CATEGORICAL OR NO-FAULT EQUITABLE 
SUBORDINATION OF THE INVESTORS’ CLAIMS UNDER SECTION 510(c) 

Implicitly acknowledging the limitations of section 510(a), and the square peg these facts 

provide for the round hole of section 510(b), the Debtors argue that the Investors’ Claims must 

be subject to equitable subordination under Bankruptcy Code section 510(c).  However, the 

Debtors’ equitable subordination claim is foreclosed by the Supreme Court’s prohibition on 

categorical no-fault subordination.  See United States v. Noland, 517 U.S. 535, 540-41 (1996) 

(prohibiting “general, categorical” equitable subordination); United States v. Reorganized CF&I 

Fabricators of Utah, Inc., 518 U.S. 213, 227-29 (1996) (extending Noland to prohibit all 

categorical equitable subordination, regardless of class). 

The Debtors do not allege that any Investor has engaged in inequitable conduct, and there 

are certainly no undisputed facts to that effect.  The Debtors simply claim it would be 

“inequitable” to provide remedies to creditors who were defrauded by the Debtors when other 

creditors would be diluted by such claims.  This Court has already rejected that argument.  See, 

e.g., In re BH S&B Holding, LLC, 420 B.R. 112, 156-57 (Bankr. S.D.N.Y. 2009) (Glenn, J) 

(dismissing equitable subordination claim for failure to allege inequitable conduct such as fraud, 

                                                                                                                                                             
precisely because of the fraud.  If he is to be compensated for his loss, the right of action should ordinarily 
remain with him as well.”) (internal quotations omitted). 
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breach of fiduciary duty, or exploitation of corporate form), aff’d, 807 F. Supp. 2d 199 (S.D.N.Y. 

2011).  In so holding, the Court noted that equitable subordination “is not a mechanism to be 

used by courts to alter the statutory scheme in an effort to reach a result the court considers more 

equitable than the distribution scheme provided for in the Bankruptcy Code.”  Id. 

The Investors incorporate by reference the arguments on pages 35 to 40 of the Investors’ 

own summary judgment motion, which demonstrate why section 510(c) has no application here.  

Nevertheless, the Investors briefly address here the very few cases that have discussed the 

alleged continued vitality of “no fault” equitable subordination despite the Supreme Court’s 

pronouncements, on which the Debtors mistakenly rely. 

A. The Debtors’ Stock Redemption Cases Establish That “No Fault” Equitable 
Subordination—Even if It Were Still Viable—Does Not Apply Here 

The Debtors rely heavily on SPS Plastics Corp. v. Griffith (Structurelite Plastics Corp.), 

224 B.R. 27 (BAP 6th Cir. 1998).  Structurelite, a decision from the Sixth Circuit Bankruptcy 

Appellate Panel (“BAP”), however, provides thin support.  As noted in the decision itself, 

Noland had reversed the Sixth Circuit’s decision in In re First Truck Lines, Inc., 48 F.3d 210 

(6th Cir. 1995) on the basis that categorical equitable subordination was improper.  Having 

already identified grounds for reversal, the Noland Court expressly declined to reach the Sixth 

Circuit’s other holding in First Truck that equitable subordination could apply in the absence of 

creditor misconduct.  Because Noland did not reach that other holding, the court in Structurelite 

concluded that “First Truck is controlling on the issue,” 224 B.R. at 34 n.5, and thus opened the 

door for no-fault equitable subordination in that Circuit.  Unlike the Sixth Circuit BAP, however, 

this Court is in no way bound by a pre-Noland ruling from the Sixth Circuit.  Structurelite is also 

questionable authority because, save for one decision issued by the Bankruptcy Court for the 

District of Massachusetts, every case it cites was published prior to Noland and CF&I.  See 224 
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B.R. at 35.  Moreover, of the seven cases it cites for support, four are from the District of 

Massachusetts.  See id.  But in 2005, the First Circuit cast doubt on the precedential value of 

these authorities in Merrimac Paper Co. v. Harrison (In re Merrimac Paper Co.), 420 F.3d 53 

(1st Cir. 2005).  Noting that Noland deemed Mobile Steel an influential decision, the First Circuit 

held that “equitable subordination demands that the claimant be found to have engaged in 

inequitable conduct.”  Id. at 59.13   

The Debtors also cite In re Emergency Monitoring Tech., Inc., 366 B.R. 476 (Bankr. 

W.D. Pa. 2007), and describe the case as one of “no-fault equitable subordination of [a] stock 

redemption claim that effectively elevated [the] equity interest to debt and diluted [the] 

distribution to other creditors.”  Motion at 28.  Emergency Monitoring does not provide support 

to the Debtors’ claim.  The court in Emergency Monitoring held that under a 1990 Third Circuit 

decision, “no fault” equitable subordination was at least possible.  Emergency Monitoring made 

clear, however, that a stock redemption claim could not be subordinated solely because it was a 

stock redemption claim and that the bankruptcy court must consider the equities of the individual 

case, utilizing seven fact-intensive factors.14  The court found that all seven factors favored 

                                                 
13   The Merrimac Paper court further stated that two of the cases relied on by the Sixth Circuit BAP 

in Structurelite—Liebowitz v. Columbia Packing Co., 56 B.R. 222 (D. Mass. 1985), aff’d, 802 F.2d 439 
(1st Cir. 1986), and In re SPM Mfg. Corp., 163 B.R. 411, 413-16 (Bankr. D. Mass. 1994)—were suspect 
in light of Noland and CF&I.  With respect to Liebowitz, the First Circuit stated that the 1985 district 
court decision provided “a very slender reed,” stating that in addition to being an unpublished decision, 
“[m]ore importantly, two Supreme Court decisions decided subsequent to Liebowitz dispel any notion that 
a bankruptcy court must categorically impose equitable subordination merely because a claim arises out 
of a note taken in connection with a redemption of corporate stock.”  420 F.3d at 60.  As for SPM 
Manufacturing, the First Circuit similarly stated the opinion “fails to take into account the Noland Court’s 
unambiguous repudiation of the legislative history upon which the SPM Manufacturing court relied.”  Id. 

14 Those factors were: (a) whether the redeeming corporation received anything in value in return for 
the redemption; (b) the manner in which the stock redemption claimant acquired the stock that was 
redeemed; (c) the presence of any affiliation between the redeeming debtor corporation and the stock 
redemption claimant, especially if the claimant was an insider; (d) who initiated the stock redemption; (e) 
the relative effect of subordination on other claims; (f) whether the stock redemption rendered the 
redeeming debtor corporation insolvent; and (g) whether such stock redemption was accompanied by 
other inequitable conduct.  Id. 
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equitable subordination.  Perhaps most significant was the fact that the defendant was the only 

stockholder and initiated the redemption at a time when he alone controlled the debtor, the 

redemption would have made the debtor immediately insolvent, and there was evidence of 

inequitable conduct that the court labeled abusive.  See id. at 507-08; see also BH S&B Holdings, 

420 B.R. at 156 (“As a result, “[w]hen a non-insider or non-fiduciary is involved, courts have 

required that a claimant’s conduct be egregious and severely unfair to other creditors before its 

claim will be equitably subordinated.”) (citation omitted).   

Even if this Court were to follow the Pennsylvania bankruptcy court’s decision, none of 

the Emergency Monitoring factors applies in this case.  Most significantly, there is no affiliation 

between the Debtors and any Investor, there is no evidence that Investors’ claims made any of 

the Debtors insolvent, the Investors did not initiate anything (other than assert claims for the 

Debtors’ misconduct), and there are no allegations that any Investor engaged in inequitable 

conduct, much less is it an undisputed fact that any Investor did so. 

B. Equitable Subordination of the Investors’ Claims Results in Prohibited 
Categorical Subordination 

Further, even if this Court were to reject the widely-accepted Mobile Steel approach and 

consider the possibility of “no fault” equitable subordination (in circumstances beyond stock 

redemption cases), in this case any such consideration must necessarily conclude that the Debtors 

are seeking categorical subordination, which is improper and prohibited under Noland. 

The Debtors fail to identify any specific circumstances, as required by Noland, that 

justify equitable subordination of the Investors’ Claims.  Rather, the Debtors allege that a 

“failure to subordinate the Investor Claims, to the extent (if any) that they are ultimately allowed, 

would result in injury to other creditors and confer an unfair advantage on the Investors.”  

Compl. ¶ 105; see also Br. at 30.  This formulation completely misstates the requirements of 
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section 510(c), as this Court has previously articulated—it is the creditor’s conduct, not the mere 

effect of allowing additional claims, that must be examined.  See BH S&B Holdings, 420 B.R. at 

156 (“The second prong requires a finding that the claimant’s conduct injured the debtor or its 

creditors, or resulted in an unfair advantage to the claimant.”) (emphasis added).  Here, the 

Debtors have pointed to no specific factual allegations regarding any Investor’s conduct; indeed, 

the Complaint’s facts only suggest that the claims of the Investors and other entities that have 

sued, or may sue, the Debtors on similar theories must have their claims equitably subordinated 

because all such claims would dilute recoveries to other creditors.15  See Compl. ¶¶ 10, 13.  

Further, every possible allegation in the Complaint justifying equitable subordination is in no 

way limited only to the Investors but instead must be applied to the entire category of similarly 

situated claimants.  See Compl. ¶¶ 87-90.  Under Noland, such treatment is impermissible. 

Finally, the Debtors argue that failure to subordinate the Investors’ claims would 

purportedly lead to “inequitable consequences.”  See Br. at 31.  But each such “consequence” is 

merely an argument in favor of subordination under sections 510(a) and 510(b), which, as 

discussed above, fail as a matter of law.16  Further, the same exact argument can be made against 

every single investor that has asserted a claim against the Debtors for common law fraud, 

securities law violations, or on account of consumer protection laws.  If the Bankruptcy Code 

                                                 
15   If equitable subordination could be imposed simply because a claim dilutes other creditors, any 

claim could be equitably subordinated (unless a debtor was actually solvent).  There is no support for such 
a proposition.  Similarly, there is no support for the notion that equitable subordination is appropriate 
wherever there may be another source of recovery.  Were that the case, holders of claims against a debtor-
obligor and a non-debtor guarantor would have their claims equitably subordinated merely because 
possible independent recovery sources existed.  Such a result would be completely inconsistent with 
equitable subordination principles and would be extraordinarily disruptive to commercial lending. 

16   Tacitly recognizing that none of section 510’s subsections applies to the Investors’ claims, the 
Debtors resort at every turn to invoking equity generally as a basis for subordination, far beyond the scope 
of the delimited equitable subordination contemplated by section 510(c), and creditor dilution in arguing 
for the application of section 510(a) and 510(b).  See, e.g., Br. at 26, 28.  That is simply a misuse of those 
subsections which provide specific grounds for subordination that are either present or not present 
irrespective of such considerations. 
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does not permit subordination under sections 510(a) or 510(b), the Debtors should not be 

permitted to use section 510(c) to end-run those provisions and reorder priorities.17 

IV. THE INVESTORS’ CLAIMS DO NOT PROVIDE A “DOUBLE RECOVERY” 

Finally, unable to bend any of section 510’s provisions to their will, the Debtors 

repeatedly contend that payment of the Investors Claims would, absent subordination, result in a 

double recovery.  This is simply not true and lacks any support in the record.       

If an Investor still owns a Certificate, that Investor may receive a partial recovery on 

account of such ownership.  If the Investor can prove the necessary elements of an Investor 

Claim, that Investor could recover damages that are permitted under the law but in no event 

could ever recover more than its investment (let alone a “double” recovery).  Indeed, for certain 

Investors that are proceeding under state blue sky rescission laws, the Certificate that is the 

subject of the Investor Claim must be tendered to the Debtors upon payment of the statutory 

damages.  Thus, any recovery on the Certificate would be given to the Debtors upon payment of 

the damages in full or, alternatively, credited against any claimed damages.  E.g., Joint Stip. 

Ex. 20 at ¶ 4 (MassMutual proof of claim); Mass. Gen. Laws, ch. 110A, § 410(a)(2) (making 

seller of security by fraudulent means liable to innocent buyer “who may sue either at law or in 

equity to recover the consideration paid for the security, together with interest at six per cent per 

year from the date of payment, costs, and reasonable attorneys' fees, less the amount of any 

income received on the security, upon the tender of the security, or for damages if he no longer 

owns the security [where damages equal amount recoverable upon tender minus proceeds of 

disposal plus interest]”).  Similarly, for Investor Claims predicated on common law fraud where 

                                                 
17   Indeed, one of the “inequitable consequences” alleged by Debtors is that secondary market 

purchasers—including purchasers of Investors’ certificates at extremely distressed prices—could see their 
recoveries diluted.  The Debtors, of course, cite no cases indicating that this potentiality is sufficient for 
subordination, and have submitted no evidence on this fact-intensive issue. 
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the Investor still owns Certificates, the Investor can only assert a claim for its losses, not the 

amount invested—thus, there is no risk of a double recovery on a Certificate.  Joint Stip. Ex. 19 

¶ 3 (Allstate proof of claim); id. Ex. 21 ¶ 3 (Prudential proof of claim). 

The Debtors’ argument also ignores the Investors’ sales of a significant portion of the 

Certificates underlying their claims.  See 56.1 ¶ 89 (“The Investor Claims have been asserted by 

both current and former Certificateholders.”) (emphasis added).  To the extent an Investor has 

sold Certificates, such Investor would receive no distribution through the PSA waterfall for those 

Certificates, and no recovery on account of its claims through the Trust.  Thus, the Debtors 

propose to deny such a divested Investor any recovery, despite the undeniable and significant 

losses suffered.  Joint Stip. Ex. 18. 

The Debtors’ position also ignores the fact that with respect to their common law tort and 

statutory claims, the Investors are involuntary creditors.  In purchasing the Certificates, the 

Investors did not agree that in the event they were defrauded, they would waive their rights to 

statutory and common law protection and only seek payments through the PSA waterfall.  To the 

contrary, the Governing Documents contain no provision limiting the Investors’ ability to 

recover directly from the Debtors by way of statutory and common law remedies.  Courts in this 

district universally hold that the availability of a put-back remedy in a PSA does not eliminate an 

investor’s ability to bring direct claims against a sponsor or other party that has engaged in fraud 

or violated a statute.  See, e.g., Emps.’ Ret. Sys. of the Gov’t of the Virgin Islands v. J.P. Morgan 

Chase & Co., 804 F. Supp. 2d 141, 155 (S.D.N.Y. 2011) (contractual put-back claims did not 

deprive investors of rights to bring claims for securities violations); accord New Jersey 

Carpenters Health Fund v. Residential Capital, LLC, Nos. 08 CV 8781(HB), 08 CV 5093(HB), 

2011 WL 2020260, at *6 (S.D.N.Y. May 19, 2011) (same).  In none of these instances was it 

found that permitting an investor to bring extracontractual claims constituted a double recovery, 
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just as there is no double recovery here.  This false specter of a double recovery is no basis to 

ignore the statutory confines of section 510.18   

CONCLUSION 

For all of the foregoing reasons, the Investors respectfully request that the Court deny the 

Debtors’ Motion in its entirety.   

Dated: April 23, 2013 
 New York, New York 
 
 QUINN EMANUEL URQUHART & 

SULLIVAN, LLP 
 
    /s/  Susheel Kirpalani            . 
 
Susheel Kirpalani 
Scott C. Shelley 
51 Madison Avenue, 22nd Floor 
New York, New York 10010 
Telephone: (212) 849-7000 
Facsimile:  (212) 849-7100 
 
Eric D. Winston (admitted pro hac vice) 
Jeremy D. Andersen (admitted pro hac vice) 
Valerie Roddy 
865 South Figueroa Street 
Los Angeles, California 90017 
Telephone: (213) 443-3000 
Facsimile: (213) 443-3100 
 
Counsel for AIG Asset Management (U.S.), 
LLC, et al., Allstate Insurance Company, et 
al., Massachusetts Mutual Life Insurance 
Company, and Prudential Insurance Company 
of America, et al. 

 

                                                 
18   Finally, the Debtors devote an entire section of their brief to the classification of the Investors’ 

claims.  The ultimate classification of the Investors’ claims is beyond the scope of this adversary 
proceeding, e.g., Compl. (Dkt. #1) ¶ 1, and depends on factual questions not resolved by the undisputed 
facts in the Joint Stipulation.  These extraneous arguments should not be considered but, to the extent they 
are, the Investors incorporate by reference their analysis at pages 11-16 of their Motion for an Order 
Under Bankruptcy Rule 3013, In re Residential Capital, LLC, No. 12-12020 (MG) (Bankr. S.D.N.Y. 
Nov. 27, 2012) (Dkt. #2284). 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 

Impac Mortgage Holdings Inc., et al.,  
 

Plaintiffs, 
 

vs. 
 
Houston Casualty Company, et al., 
 

Defendants. 
 

 CASE NO. SACV 11-1845-JST (JCGx) 
 
 
ORDER (1) GRANTING DEFENDANT 
HOUSTON CASUALTY COMPANY’S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT,  (2) DENYING 
PLAINTIFFS’ MOTION FOR PARTIAL 
SUMMARY JUDGMENT REGARDING 
COVERAGE FOR MAIDEN LANE’S 
LETTER AND CITIGROUP’S ACTION 
AS TO DEFENDANT HOUSTON 
CASUALTY COMPANY, AND (3) 
DENYING PLAINTIFFS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT 
REGARDING COVERAGE FOR 
FEDERAL HOME LOAN BANK OF 
BOSTON’S ACTION AS TO 
DEFENDANT HOUSTON CASUALTY 
COMPANY  (DOCS. 31, 49, 80) 
 

Case 8:11-cv-01845-JST-JCG   Document 162   Filed 02/26/13   Page 1 of 16   Page ID
 #:10593
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Before the Court are cross-motions for partial summary judgment filed by Plaintiffs 

(collectively, “Impac”) and Defendant Houston Casualty Company (“Houston”).  (Impac’s MPSJ 

re. ML/Citi, Docs. 31, 32; Impac’s MPSJ re. FHLBB, Docs. 49, 50; Houston’s MPSJ, Docs. 80, 

81.)  Each party seeks summary judgment in its favor regarding the duty to advance defense costs 

to Impac in three underlying actions (two lawsuits and one demand letter).1  Having considered the 

briefing and supporting documentation submitted by the parties, heard oral argument, and taken 

the matters under submission, the Court DENIES Impac’s motions as to Houston and GRANTS 

Houston’s motion.   

I. BACKGROUND 

This dispute arises out of “Directors and Officers” (“D&O”) policies issued by Houston for 

the periods August 1, 2009 – August 1, 2010 and August 1, 2010 – August 1, 2011 (“Policies”). 

(Morrison Decl. in Supp. of Impac’s MPSJ Re. Coverage for Maiden Lane’s Letter and 

Citigroup’s Action (“First Morrison Decl.”) Ex. 2 (“A9823”), Ex. 1 (“A10307”); Docs. 38-2, 38-

1.)  Impac argues that the terms of the Policies obligate Houston to advance defense costs for the 

three underlying claims, all of which arise out of Impac’s mortage-backed securities business. 

A. Impac’s Mortgage Securitization Business 

Until mid-2007, Impac funded, sold, and securitized non-conforming residential 

mortgages.  (Houston’s Appx. in Supp. of MPSJ Ex. A “Impac 2007 10-K” at 12-13.) (Doc. 82-

1.)2  Because the mortgages that Impac funded were non-conforming, Impac was unable to sell 

                                                 

1 Houston moves for partial summary judgment because Impac’s First Amended Complaint 
(“FAC”) also sought coverage for another underlying claim, a lawsuit originally styled Mass 
Mutual v. Impac Funding Corp., which is not addressed in Houston’s motion.  Impac was 
dismissed as a defendant in Mass Mutual, and counsel subsequently agreed to dismiss without 
prejudice as to Houston all claims in the FAC that relate to that suit.  Houston therefore 
understands that if granted, its motion would resolve all disputed issues.  (Houston’s MPSJ at 3 
n.2, 17-18.)  Impac has filed two motions for partial summary judgment, one as to two of the 
underlying actions, and one as to the third underlying action.    
2 All citations are to exhibit page numbers. 
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them to Fannie Mae or Freddie Mac.3  (Id. at 13) Instead, Impac primarily obtained the money it 

used to fund its mortgages through securitizing mortgages.  (Id. at 3.)  

One Impac company, Impac Funding Corporation (“IFC”), was the originator of the 

mortgages, deciding which mortgages were appropriate to issue to residential borrowers.  (First 

Morrison Decl. Ex. 29 at 1258, Doc. 46-1.)  It was also the sponsor of the mortgages, deciding 

what mortgages to send to a trust for eventual securitization.  (Id. at 1216, 1237.)   Another Impac 

company, Impac Secured Assets Corporation, would buy the mortgages that IFC deemed 

appropriate for securitization and deposit them in a trust (“Trust”) operated by Deutsche Bank, an 

independent trustee.  (Id. at 1216, 1270.)   

The Trust—defined in the Trust prospectus as the “Issuing Entity”—would in turn issue 

certificates (“Certificates”) that “represent[ed] in the aggregate the entire beneficial ownership 

interest in the Issuing Entity.” (Id. at 1216, 1219.)  “Distributions of interest and/or principal” on 

the Certificates were made solely “from payments received from the Issuing Entity.”  (Id. at 1219.)  

The Certificates were issued to an underwriter, who then sold them to investors. (Id. at 1341, Doc. 

47-1.) 

B. The Policies 

Houston issued Impac a D&O policy for 2008-09, (Guglielmo Decl. ¶ 26, Doc. 81-2), and 

subsequently issued two renewal policies (covering the period from August 1, 2009 through 

August 1, 2011). (A9823, A10307.)  Those two renewal policies are the Policies at issue in this 

case.    

In addition to covering suits against Impac’s directors and officers, Policies also contained 

a provision stating that they would “pay the Loss of the Organization arising from a Securities 

                                                 

3 “Some of the principal differences between mortgages purchased by Fannie Mae and Freddie 
Mac and the [non-conforming mortgages were]: credit (FICO score) and income histories of the 
mortgagor; underwriting guidelines for debt and income ratios; loan to value ratios accepted; 
documentation required for approval of the mortgagor; and loan balances in excess of maximum 
Fannie Mae and Freddie Mac lending limits.”  (Impac 2007 10-K at 13.) 
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Claim . . . made against the Organization . . . for any Wrongful Act of such Organization.” 

(A10307 at 3, A9823 at 87.)   

“Organization” means Impac Mortgage Holdings—the named entity on the policies—as 

well as all its subsidiaries.  (A10307 at 5, 7-8; A9823 at 89, 91-92.)  “Insured” means the 

“Organization, but solely with respect to Securities Claims.” (A10307 at 6, A9823 at 90.) 

With respect to an Organization, “Wrongful Act” means “any actual or alleged breach of 

duty, neglect, error, misstatement, misleading statement, omission or act by any such 

Organization in its capacity as such, but solely with respect to Securities Claims.” (A10307 at 9; 

A9823 at 92-93.) 

“Securities Claim” means 

“a Claim . . . made against any Insured: 

(1) alleging a violation of any federal, state, local or foreign regulation, rule or statute 

regulating securities . . . which is: 

(a) brought by any person or entity alleging, arising out of, based upon or attributable 

to the purchase or sale of or offer or solicitation of an offer to purchase or sell any 

securities of an Organization; or 

(b) brought  by a security holder of an Organization with respect to such security 

holder’s interest in securities of such Organization; or 

(2) brought derivatively on the behalf of an Organization by a security holder of such 

Organization.” (A10307 at 66, A9823 at 130.) 

The Policies also contain various exclusions. The Errors and Omissions Exclusion 

excludes coverage for “Loss in connection with a Claim made against an Insured arising out of, 

based upon or attributable to any Insured’s or Organization’s performance of (or failure to 

perform) any professional services, or any act, error or omission relating thereto.”  (A10307 at 33, 

A9823 at 117.) The Predatory Lending Exclusion excludes coverage for lawsuits “arising out of, 

based upon or attributable to any predatory, abusive, unfair or deceptive mortgage lending 

practices,” including “loans made despite the consumer’s inability to repay.” (A10307 at 28, 

A9823 at 111.)  Finally, the Specific Events Exclusion excludes from coverage claims arising out 
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of (a) a number of specified preexisting claims, or Events; (b) “any fact, circumstance, situation, 

act or omission alleged in any Event(s);” or (c) “any Wrongful Act which is the same as, similar 

or related to, or a repetition of any Wrongful Act, underlying fact, circumstance, situation, act or 

omission alleged or asserted in any Event(s).” (A10307 at 30-32, A9823 at 114-16.)  Some of 

those preexisting claims involved allegations of misrepresentations in loan sales.  (A10307 at 31.)  

C. Underlying Claims 

1. Federal Home Loan Bank of Boston Action 

In April 2011, the Federal Home Loan Bank of Boston (“FHLBB”) filed a complaint 

against Impac in the Commonwealth of Massachusetts Superior Court (“FHLBB’s Complaint”).  

(Morrison Decl. in Supp. of Impac’s MPSJ Re. FHLBB Action (“Second Morrison Decl.”) Ex. 12 

(“FHLBB Compl.”), Docs. 58-1, 59-1, 60-1, 61-1.  FHLBB’s Complaint identifies IMH Assets 

Corp., Impac Secured Assets Corp., Impac Funding Corporation, and Impac Mortgage Holdings, 

Inc. as defendants in an “action aris[ing] from the sale . . . of over $5.9 billion in Private Label 

Mortgage-Backed Securities [(“Certificates”)] . . . . [which are] ‘securities’ within the meaning of 

the Massachusetts Uniform Securities Act . . .” (Id. at 346.)  The complaint alleges violations of 

Massachusetts securities and “unfair or deceptive acts” statutes, as well as negligent 

misrepresentation, arising from alleged “false and misleading statements of material fact and 

omissions of material facts” in the Certificates’ Offering Documents and from “material 

misrepresentations” made “in the course of [defendants’] business dealings” with FHLBB.  

(FHLBB Compl. at 651, 656, 660, 672, 677, 681-82, 687, 690-91.)   

2. Maiden Lane Letter 

On April 20, 2010, the Federal Reserve Bank of New York (“NY Fed”) and Maiden Lane 

II (an entity formed by the NY Fed to facilitate American International Group’s (“AIG’s”) 

restructuring) sent a letter to Impac (“Maiden Lane’s Letter”) regarding a “dispute concerning the 

payment priority provisions in four IMPAC securities offerings . . . (the ‘IMSA Securities’)” 

purchased by AIG.  (First Morrison Decl. Ex. 13 (“ML Letter”) at 1113-14, Doc. 43-2.)  

According to the Letter, AIG had relied upon the prospectus supplements of the four securities, 

which represented that “principal would be paid pro rata to all Class A certificateholders if and 
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when the Certificate Principal Balances of the subordinated tranches were reduced to zero . . . .” 

(Id. at 1114.)   Approximately one year after Maiden Lane II purchased the four securities from 

AIG, it discovered that the securities’ Pooling and Service Agreements (PSAs) actually stated that 

principal would be paid “sequentially, to the Class A-2A, Class A-2B and Class A-2C Certificates, 

in that order. . . .”  (Id.)  Maiden Lane’s Letter alleges that as a result of this clerical error in the 

PSAs, “the senior IMSA Securities owned by [Maiden Lane II] are now shut out of principal 

payments until other Class A tranches are paid in full.” (Id. at 1115.)   The Letter states that 

Maiden Lane II has suffered and continues to suffer damages, and that it is “entitled to pursue 

appropriate rescissionary damage remedies under Section 11 of the Securities Act of 1933,” which 

could amount to $668 million. (Id.)  

3. Citigroup Action 

On May 25, 2011, Citigroup Global Markets Inc. (“Citigroup”) filed a complaint against 

Impac in the United States District Court for the Central District of California  (“Citigroup’s 

Complaint”). (First Morrison Decl. Ex. 14 (“Citigroup Compl.”), Doc. 43-3.)  Citigroup’s 

Complaint involves the mortgage-backed trust IMSA 2007-3, one of the four securities at issue in 

the Letter.  (ML Letter at 1113, Citigroup Compl. at 1123.)  The complaint alleges that in March 

and April of 2010, Citigroup purchased Class A1-A certificates in IMSA 2007-3, relying on the 

Prospectus Supplement and other documents filed with the SEC, which referred to a PSA that 

stated that Class A1-A certificates would be paid certain distributions ahead of other Class A 

certificates. (Id. 1123-24.)  The complaint further alleges that in late April 2010, after Citigroup 

had purchased the certificates, a new SEC Form 8-K/A was filed with the SEC, stating that the 

earlier PSA had been “inadvertently filed,” and filing a new PSA.  (Id. at 1125.)  According to the 

terms of the new PSA, distributions would be paid to all Class A certificates concurrently and pro 

rata. (Id.)  Citigroup alleges that this change caused its certificates to lose millions of dollars in 

market value. (Id. at 1126.)  The complaint asserts causes of action for violation of Sections 18 

and 20 of the Securities Act of 1934 and for negligent misrepresentation, and seeks damages, 

attorney’s fees, and costs. (Id. at 1127-31.) 

D. The Parties’ Coverage Dispute  
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Impac notified Houston of Maiden Lane’s Letter in June 2010, and Houston denied 

coverage of all claims asserted in the letter on August 4, 2010.  (First Morrison Decl. ¶¶ 22-24.)  

Impac notified Houston of Citigroup’s Complaint in May 2011, and Houston denied coverage of 

that claim on July 25, 2011.  (Id. ¶¶ 27, 28.)  In or around May 2011, Impac notified Houston 

about FHLBB’s Complaint, and Houston denied coverage of that claim on or about July 22, 2011. 

(Second Morrison Decl. ¶¶ 17-19. Doc. 55.)  

On September 7, 2011, Impac filed this action against Houston and co-defendant Those 

Certain Underwriters at Lloyds, London (“Lloyds”) in Orange County Superior Court.  (Notice of 

Removal Ex. A, Doc. 1.)  Lloyds filed a notice of removal on November 30, 2011 on the basis of 

diversity jurisdiction.  (Notice of Removal.)  Plaintiffs filed a First Amended Complaint (“FAC”) 

on March 21, 2012, seeking: “(1) declaratory relief as to the rights and obligations of all parties . . 

. with respect to three separate law suits alleging misrepresentations and omissions in the sale of 

approximately one-hundred and twenty million dollars of mortgage backed securities (identified . . 

. as MassMutual’s Action, Federal Home Loan Bank of Boston’s Action and Citigroup’s Action) 

and a written demand letter (identified below as Maiden Lane’s Letter) which bears a relationship 

to one of those lawsuits (Citigroup’s Action), each of which names one [or] more of the Plaintiffs 

in this action as a defendant or responsible party, under four policies of insurance issued by 

Defendants to or for the benefit of Plaintiffs; and (2) recovery of policy benefits from the 

Defendants under policies of insurance issued by the Defendants to or for the benefit of Plaintiffs.”  

(FAC ¶ 10, Doc. 22.)   

II. LEGAL STANDARD 

A. Motion for Summary Judgment 

In deciding a motion for summary judgment, the court must view the evidence in the light 

most favorable to the non-moving party and draw all justifiable inferences in that party’s favor.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).  Summary judgment is proper “if the 

[moving party] shows that there is no genuine dispute as to any material fact and the [moving 

party] is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  A factual issue is 

“genuine” when there is sufficient evidence such that a reasonable trier of fact could resolve the 
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issue in the non-movant’s favor, and an issue is “material” when its resolution might affect the 

outcome of the suit under the governing law.  Anderson, 477 U.S. at 248.   

The moving party bears the initial burden of demonstrating the absence of a genuine issue 

of fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  “When the party moving for 

summary judgment would bear the burden of proof at trial, it must come forward with evidence 

which would entitle it to a directed verdict if the evidence went uncontroverted at trial.”  C.A.R. 

Transp. Brokerage Co. v. Darden Rests., Inc., 213 F.3d 474, 480 (9th Cir. 2000) (citation and 

quotation marks omitted).  The burden then shifts to the non-moving party to “cit[e] to particular 

parts of materials in the record” supporting its assertion that a fact is “genuinely disputed.”  Fed. 

R. Civ. P. 56(c)(1); see also In re Oracle Corp. Sec. Litig., 627 F.3d 376, 387 (9th Cir. 2010) 

(“non-moving party must come forth with evidence from which a jury could reasonably render a 

verdict in the non-moving party’s favor”). 

B. The Duty to Defend Under California Law 

Under California law, an insurer “owes a broad duty to defend its insured” against any suit 

“which potentially seeks damages within the coverage of the policy.”  Ortega Rock Quarry v. 

Golden Eagle Ins. Corp., 141 Cal. App. 4th 969, 977 (2006) (citations omitted).  “To prevail, the 

insured must prove the existence of a potential for coverage, while the insurer must establish the 

absence of any such potential.  In other words, the insured need only show that the underlying 

claim may fall within policy coverage; the insurer must prove it cannot.” Montrose Chem. Corp. v. 

Superior Court, 6 Cal. 4th 287, 300 (1993).  The duty to defend is determined by “the facts 

alleged in the complaint” and “facts known to the insurance company at the time of the coverage 

decision.”  Griffin Dewatering Corp. v. N. Ins. Co. of N.Y., 176 Cal. App. 4th 172, 197-98 (2009).  

“Any doubt as to whether the facts give rise to a duty to defend is resolved in the insured’s favor.”  

Horace Mann Ins. Co. v. Barbara B., 4 Cal. 4th 1076, 1081 (1993). 

 At the summary judgment stage, “[o]nce a prima facie showing is made [by the insured] 

that the underlying action fell within coverage provisions, an insurer may defeat a motion for 

summary judgment on the duty to defend only by producing undisputed extrinsic evidence 

conclusively eliminating the potential for coverage under the policy.”  Anthem Elecs., Inc. v. Pac. 
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Emp’r Ins. Co., 302 F.3d 1049, 1060 (9th Cir. 2002) (citation omitted).  “Evidence that merely 

place[s] in dispute whether [the insured’s] action would eventually be determined . . . to fall within 

one or more of the exclusions contained in the polic[y] is insufficient to defeat the insured’s right 

to summary judgment.”  Id. (citations omitted). 

 Impac argues that the duty to defend standard should be applied to these motions (Opp’n to 

Houston’s MPSJ at 1-4, Doc. 121.)  However, while the Policies allow for the advancement of 

defense costs, they specifically state that “[t]he Insurer does not . . . assume any duty to defend 

under this Policy.” (A10307 at 13, A9823 at 97.)  In Jeff Tracy, Inc. v. U.S. Specialty Ins. Co., 636 

F. Supp. 2d 995, 1003 (C.D. Cal. 2009), a federal court applying California law found that where a 

D&O policy “clearly and conspicuously disclaim[ed] the duty to defend,” the duty to defend 

standard did not apply.  Another federal court recently cited to Jeff Tracy in finding that a clause 

in a D&O policy providing for the advancement of claims expenses did not trigger the duty to 

defend.  Petersen v. Columbia Cas. Co., 2012 WL 5316352 at *8-10 (C.D. Cal. Aug. 21, 2012.)  

The Petersen court emphasized that the policy in that case “provid[ed] for claims expenses to be 

advanced subject to several conditions,” such as that the insured consult with the insurer before 

incurring defense costs, and that the insured get the consent of the insurer prior to entering into 

any settlements.  Id. at *10.  Similarly, the Jeff Tracy court noted the fact that the policy in that 

case barred the insured from “admitting liability, stipulating to any judgment, or incurring any 

Defense Cost without the [insurer’s] prior approval.” Jeff Tracy, 636 F. Supp. 2d at 1003. 

In addition to clearly and conspicuously disclaiming the duty to defend, the Policies state 

that “[t]he Insureds shall not admit or assume any liability, enter into any settlement agreement, 

stipulate to any judgment, or incur any Defense Costs without the prior written consent of the 

Insurer.” (A10307 at 13.)  Nevertheless, Impac attempts to distinguish Jeff Tracy and Petersen on 

the grounds that the policies in those cases contained clauses granting the insurer the right to 

allocate between covered and uncovered defense costs.  (Impac Opp’n to Houston MPSJ at 3; Jeff 

Tracy, 636 F. Supp. at 1004; Petersen, 2012 WL 5316352 at *10.) The Policies also contain 

allocation clauses, but they do not apply to Securities Claims. (A10307 at 13, A9823 at 97.)   
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Jeff Tracy and Petersen cite to the allocation clauses not because the allocation clauses are 

in and of themselves significant, but because they indicate that the policies at issue in those cases 

did not contemplate or compel “unconditioned payment of expenses.” Petersen, 2012 WL 

5316352 at *10.   There is ample evidence that the Policies do not compel an unconditioned 

payment of expenses—as noted, they require Impac to obtain prior agreement before entering into 

any settlement agreement or incurring defense costs.  As such, the fact that the Policies do not 

contain an allocation clause is not enough to distinguish Jeff Tracy and Petersen.   

Because the Policies provide only for the advancement of claim expenses, the duty to 

defend standard does not apply in this case.  In order to prevail on its motions for partial summary 

judgment, Impac must “establish that the underlying claims are within the basic scope of 

coverage.” Jeff Tracy, 636 F. Supp. at 1004.  

C. Insurance Policy Interpretation 

Under California law, the interpretation of an insurance policy is a question of law. 

MacKinnon v. Truck Ins. Exch., 31 Cal. 4th 635, 647 (2003); Waller v. Truck Ins. Exch., 11 Cal. 

4th 1, 18 (1995).  “While insurance contacts have special features, they are still contracts to which 

the ordinary rules of contractual interpretation apply . . . Thus, the mutual intention of the parties 

at the time the contract is formed governs interpretation.” Palmer v. Truck Ins. Exch., 21 Cal. 4th 

1109, 1115 (quoting Bank of the West v. Superior Court, 2 Cal. 4th 1254, 1264 (1992), AIU Ins. 

Co. v. Superior Court, 51 Cal.3d 807, 821 (1990)).  In resolving interpretation disputes, the court 

first “look[s] to the language of the contract in order to ascertain its plain meaning or the meaning 

a layperson would ordinarily attach to it.” Waller, 11 Cal. 4th at 18 (citing Cal. Civ. Code § 1638). 

“In doing so, the court must interpret the language in context, with regard to its intended function 

in the policy.” Bank of the West, 2 Cal. 4th at 1264-5.  “[A]n abstract ambiguity based on a 

semantically permissible interpretation of a word or phrase cannot create coverage where none 

would otherwise exist.” State Farm Gen. Ins. Co. v. JT’s Frames, Inc., 181 Cal.App.4th 429, 444 

(Cal. Ct. App. 2010).  If the terms of the policy are in fact ambiguous, the policy must be 

interpreted “in the sense in which the promisor believed, at the time of making it, that the 

promisee understood it.”  Bank of the West, 2 Cal. 4th at 1264.  If this does not resolve the 
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ambiguity, the ambiguous language is generally to be construed against the insurer, although 

“where the policyholder does not suffer from lack of legal sophistication or a relative lack of 

bargaining power, and where it is clear that an insurance policy was actually negotiated and jointly 

drafted, [the court] need not go so far in protecting the insured . . . .”  AIU Ins. Co., 51 Cal.3d at 

822.  Finally, coverage may be limited by exclusionary clauses only to the extent that those 

clauses are “conspicuous, plain and clear.” Haynes v. Farmers Ins. Exch., 32 Cal. 4th 1198, 1204 

(2004) (quoting Steven v. Fidelity & Casualty Co., 58 Cal.2d 862, 878 (1962)). 

III. DISCUSSION 

A. “Securities Claim” Coverage 

The parties do not dispute that the Policies generally cover only Directors and Officers, 

and cover Impac only with respect to Securities Claims.  (Impac’s MPSJ re. ML/Citi at 4, 

Houston’s MPSJ at 13-14; see also A10307 at 9; A9823 at 92-93 (covering an Organization’s 

Wrongful Acts “solely with respect to Securities Claims”).)  At issue is whether the underlying 

claims are in fact Securities Claims.  Under the terms of the Policies, a “Securities Claim” is a 

claim “brought by any person or entity alleging, arising out of, based upon or attributable to . . . 

the purchase or sale of or offer or solicitation of an offer to purchase or sell any securities of the 

Organization.” (A10307 at 7; A9823 at 91) (emphasis added).   

Houston argues that the phrase “securities of the Organization” refers to Impac’s own 

securities, (Houston’s MPSJ at 2), and Impac does not disagree.  However, Impac urges an 

additional meaning of that phrase—namely, that it also extends to the mortgage-backed securities 

in dispute in the underlying actions (“Mortage-Backed Securities”).  Relying on multiple 

dictionary definitions of “of,” Impac argues that the Mortgage-Backed Securities are also 

securities “of Impac,” both in the sense that that their “derivation, origin or source” was Impac and 

in the sense that they were “possess[ed], connect[ed] or associate[ed]” with Impac.  (Impac’s 

MPSJ re. ML/Citi at 20.)  

Impac cites to Maiden Lane’s Letter, which describes the disputed certificates as “IMPAC 

securities offerings” and as “the notes each of you delivered.” (ML Letter at 1113, 1115.)  

Similarly, Citigroup’s Complaint arises out of “a mortgage-backed securities trust created by 
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[Impac]” and generally alleges that Impac “created trusts for the purposes of pooling and holding 

mortgage loans, collecting payments on those mortgages, and making distributions from those 

payments to investors.” (Citigroup Compl. at 1122, 1123.)  Finally, FHLBB’s Complaint alleges 

that Impac “issued, marketed, and/or sold the Certificates” and describes Impac Funding Corp. and 

Impac Mortgage Holdings, Inc. as the “Sponsor[s] and Controlling Person Defendant[s].” 

(FHLBB Compl. at 660, ¶810, 370 ¶¶ 83-84.) 

The fact that it would be “semantically permissible” to interpret the Policies’ language as 

extending coverage to securities Impac bought, sold, or was involved in the creation of is not 

sufficient to “create coverage where none would otherwise exist.” State Farm Gen. Ins. Co., 181 

Cal.App.4th at 444; Bank of the West, 2 Cal. 4th at 1265.  Rather, the court must interpret the 

disputed language “in context, with regard to its intended function in the policy.” State Farm, 181 

Cal.App.4th at 444.  Here, Impac has provided no admissible evidence that such an interpretation 

gives effect to the “mutual intention of the parties.”  Bank of the West, 2 Cal. 4th at 1264. 

In fact, the language and context of the Policies advocate against Impac’s proposed 

interpretation.  First, its proposed interpretation would require the phrase “securities of” to carry 

multiple meanings within one policy definition.  The Policies’ definition of “Securities Claim” 

contains three subsections, one of which permits claims against an insured “brought by a security 

holder of an Organization with respect to such security holder’s interest in securities of such 

Organization.”  (A10307 at 66, A9823 at 130.)  In the context of that subsection, the phrase 

“securities of” makes sense only in reference to  the securities of Impac itself.  It would be 

irrational to argue that that same phrase, as it appears in the other two subsections of the definition 

of “Securities Claim,” could refer to all securities Impac issued, marketed, or sold.  

Second, the Policies are D&O policies.  D&O policies traditionally “cover[] the officers 

and directors of corporations but not the corporation itself.”  3-16 New Appleman on Insurance 

Law Library Edition § 16.02.  By contrast, E&O policies cover entities more broadly for claims 

arising out of their provision of professional services.  Id.  By ascribing multiple meanings to the 

phrase “securities of,” Impac’s construction would result in the provision of vastly broader 

coverage when the insured happens to engage in the business of securitizing mortgages and would 
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cause a traditional D&O policy for those particular companies to become a de facto E&O policy, 

i.e., a professional liability policy for entities.   

Significantly, Impac does not address why, given the language or context, the Policies can 

reasonably be interpreted as extending entity coverage for all claims arising out of its mortgage-

backed securities business.  Instead, it argues that given the fact that Impac Secured Assets Corp. 

(“ISA”) is considered the “issuer” of the Mortgage-Backed Securities under the Securities Acts of 

1933 and 1934, “[a]ny reading of ‘securities of an Organization’ consistent with the reasonable 

expectations of an insured must include the ‘securities of’ the Organization which is the ‘issuer of’ 

the securities” under those Acts.  (Impac’s MPSJ re. ML/Citi at 20-21.)   

Contrary to what Impac asserts, it is far from obvious that the language of the regulations 

supports its interpretation of the Policies. The Prospectus Statement for IMSA 2007-3 identifies 

ISA as the “depositor” of the securities.  The regulations defining “issuer” for the purposes of the 

Securities Acts of 1933 and 1934 state that “[t]he depositor for the asset-backed securities acting 

solely in its capacity as depositor to the issuing entity is the ‘issuer’ for purposes of the asset-

backed securities of that issuing entity.” 17 C.F.R. § 230.191(a); 17 C.F.R. § 240.3b-19(a) 

(emphasis added).  In addition, the SEC has clarified that “the person acting as the depositor in its 

capacity as depositor to the issuing entity is a different ‘issuer’ from that person in respect of its 

own securities.” 70 FR 1506, 1526 n.155.   

Furthermore, the interpretation of insurance policies is a question of state law, and courts 

are not bound by distinctions and definitions in federal statutes or regulations if they “do not 

reflect the intent of the parties to the . . . policies at the time of their formation.”  AIU Ins. Co. v. 

Super. Court, 51 Cal.3d 807, 831 (Cal. 1990).  The language of the regulations—which does not 

even clearly support Impac’s interpretation of the phrase “securities of an Organization”—does 

not require the conclusion that Impac understood and intended that phrase to include its Mortgage-

Backed Securities.   

  Therefore, the Court concludes that the Policies are not ambiguous, and plainly do not 

cover claims arising out of the Impac’s mortgage securitization business.   

B. Errors & Omissions Exclusion 
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Alternatively, Houston argues that coverage for the underlying claims is precluded by the 

Policies’ Errors and Omissions Exclusion (“E&O Exclusion”), which excludes claims “made 

against an Insured arising out of, based upon or attributable to any Insured’s or Organization’s 

performance of (or failure to perform) any professional services, or any act, error or omission 

relating thereto.”  (A10307 at 33, A9823 at 117.)  As to the Maiden Lane and Citgroup actions, 

Impac contends that the claims “arise from alleged misrepresentations and omissions in the SEC 

Filings associated with the Impac Securities but do not allege that [Impac’s] conduct constituted 

the performance of professional services.” (Impac’s MPSJ re. ML/Citi at 23.)  Similarly, Impac 

contends that the FHLBB Complaint “alleges liability arising from misrepresentations and 

omissions in the Offering Documents associated with the Certificates but does not allege that 

[Impac] provided ‘professional services.’” (Impac’s MPSJ re. FHLBB at 23.) 

However, as to Lloyds, the other Defendant in this same action, Impac asserts the exact 

opposite—that the underlying claims do in fact arise out of its provision of professional services.  

Impac argues that the underlying claims are covered by E&O policies issued by Lloyds (“Lloyds 

Policies”), which cover claims arising out of “any actual or alleged negligent act, negligent error 

or negligent omission committed by the Insured solely in the performance of or failure to perform 

professional services for others in the Insured’s profession [of mortgage banker/mortgage 

broker].” (Morrison Decl. in Supp. of MPSJ re. ML/Citi Ex. 5 at 229; Ex. 3 at 165, (Docs. 38-5, 

38-3.)   

In the context of arguing for coverage under the Lloyds Policies, Impac argues that “[t]he 

plain meaning of ‘professional services’ of a ‘Mortgage Banker’ and ‘Mortgage Broker’ includes 

[its] conduct giving rise to” all three underlying claims,  (Impac’s MPSJ re. ML/Citi at 14, 

Impac’s MPSJ re FHLBB at 13), and stating that “[e]ach of the Underlying Lawsuits allege that 

[it] committed errors and/or omissions in the course of providing the services of mortgage bankers 

and brokers in securitizing mortgages” (Resp. to Lloyds’ Separate Statement of Uncontroverted 

Facts, Resp. No. 12, 21; Doc. 107; see also Resp. to Lloyds’ Separate Statement of 

Uncontroverted Facts, Resp. No. 10, 38, 40). 
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Impac’s argument as to Lloyds is supported by case law, as well as by the undisputed facts 

in this case. Applying California law, the Ninth Circuit has defined “professional services” 

broadly, holding that “to be considered a ‘professional service’ for insurance purposes, a liability 

‘must arise out of the special risks inherent in the practice of the profession.’” PMI Mortg. Ins. Co. 

v. Am. Intern. Spec. Lines Ins. Co., 394 F.3d 761, 766 (9th Cir. 2005).  Bank of America, N.A. v. 

W.H. Opie, 663 F.3d 997 (9th Cir. 1981), involved a mortgage banking corporation sued for 

violating a loan agreement as to the proper allocation of funds it had borrowed from a bank.4  The 

Ninth Circuit rejected the insurer’s argument that that suit did not arise out of a “professional 

service” because there was no “professional-service relationship” between the mortgage banker 

and the lending bank.  Id.  Rather, the court held that coverage was “dependent upon the nature of 

the insured’s conduct, not the status of the party harmed” and that “courts must look ‘to the act 

itself’ to determine whether the insured’s liability was predicated upon the faulty rendition of 

professional services.” Id.  

The undisputed facts indicate that securitization was a central element in Impac’s business, 

and that that suits arising out of mortgage securitizations arise out of “special risks inherent in” the 

practice of Impac’s profession of mortgage banker.  PMI, 394 F.3d at 766.  As part of its argument 

in favor of professional services coverage under the Lloyds Policies, Impac cites to a policy paper 

released by the Mortgage Bankers Association, in which it states that “[m]ortgage bankers . . . 

realize gains (or losses) on the sale of mortgages when loans are pooled and sold to investors in 

the secondary mortgage market.”  (Gorman Decl. in Supp. of MPSJ re. ML/Citi (“First Gorman 

Decl.”) Ex. B at 21, Doc. 36-2.)  It also cites to a Mortgage Banking Handbook released by the 

Comptroller of Currency, which states that “[m]ortgage banking generally involves loan 

originations, purchases, and sales through the secondary mortgage market.”  (Gorman Decl. in 

Supp. of Opp’n to Lloyds’ MSJ “Second Gorman Decl.” Ex. K at 66, Doc. 116-2)  Impac’s 2007 

                                                 

4 Although Opie applies Washington law, the Ninth Circuit cited it with approval in PMI, 
describing the case as containing“[t]he most authoritative construction of the term ‘professional 
services’ as used in the malpractice insurance setting.” PMI Mortg. Ins. Co., 394 F.3d at 766. 
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10-K also reflects the intimate connection between the company’s mortgage origination business 

and its mortgage securitizations.  Because Impac could not sell its non-conforming mortgages to 

Fannie Mae and Freddie Mac, it was reliant on the funds it obtained through securitizing 

mortgages to fund those mortgages.  (Impac 2007 10-K at 3, 13.)  Mortgage securitization was 

thus fundamental to Impac’s ability to underwrite mortgages, and to its provision of professional 

services.    

Impac provides no coherent explanation for why the underlying claims arise out of 

“professional services” in the context of Lloyds Policies but not in the context of Houston’s E&O 

Exclusion.  In fact, the language of the Lloyds Policies is significantly narrower than the language 

of the E&O Exclusion, as it limits coverage to acts or omissions committed “solely” in Impac’s 

provision of professional “mortgage banker/mortgage broker” services “for others.”  

The Court therefore concludes that the underlying claims, which all arise out of Impac’s 

mortgage securitization business, arise out of Impac’s “performance of (or failure to perform) . . . 

professional services.”  As such, they are excluded from coverage by the E&O Exclusion.  

IV. CONCLUSION 

For the foregoing reasons, Plaintiffs’ motions are DENIED as to Defendant Houston and 

Houston’s motion is GRANTED. 

 

DATED: February 26, 2013  

                                _________________________________________ 
      UNITED STATES DISTRICT JUDGE 
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1 UNITED STATES BANKRUPTCY COURT

2 DISTRICT OF DELAWARE

3 Case No. 08-12229(MFW)

4 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

5 In the Matter of:

6 WASHINGTON MUTUAL, INC., et al.,

7           Debtors.

8 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

9 Case No.: 10-53420 (MFW)

10 WASHINGTON MUTUAL, INC. and

11 WMI INVESTMENT CORP.,

12 Plaintiff,

13 v.

14 PETER J. AND CANDANCE R. ZAK

15 LIVING TRUST OF 2001 U/D/O

16 AUGUST 31, 2001, ET AL.,

17 Defendant

18 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

19 Adv. Proc. No.: 12-50422 (MFW)

20 WASHINGTON MUTUAL, INC.

21 Plaintiff,

22 v.

23 XL SPECIALTY INSURANCE COMPANY, et al.,

24 Defendants

25 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
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5                May 7, 2012

6                10:31 a.m.

7

8 B E F O R E :
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10 U.S. BANKRUPTCY JUDGE
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1 Debtors' Twenty-Third Omnibus (Substantive) Objection to

2 Claims;

3

4 Debtors' Objection to Proof of Claim Filed by AT&T Corp.;

5

6 Debtors' Sixtieth Omnibus (Substantive) Objection to Claims;

7

8 Debtors' Motion to Estimate Maximum Amount of Certain Claims

9 for Purposes of Establishing Reserves Under the Debtors'

10 Confirmed Chapter 11 Plan;

11

12 Motion for a Protective Order for Claimants Al Brooks, Todd

13 Baker, Deb Horvath, John McMurray, Tom Casey, and David

14 Schneider Pursuant to Rule 26(c);

15

16 Motion of the Official Committee of Unsecured Creditors to

17 Alter or Amend the Court's Opinion and Order Regarding

18 Subordination of the Claim of Tranquility Master Fund, Ltd.;

19

20

21

22

23

24

25
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1 Motion of Washington Mutual, Inc. for an Order, Pursuant to

2 Section 105(a) of the Bankruptcy Code and Rule 9019 of the

3 Federal Rules of Bankruptcy Procedure, Approving Stipulation

4 and Agreement By and Among Washington Mutual, Inc., JPMorgan

5 Chase Bank, National Association and U.S. Bank, National

6 Association, as Successor to Union Bank, N.A. Resolving

7 Adversary Proceeding and Related Proofs of Claim;

8

9 Motion for an Order, Pursuant to Section 105(a) of the

10 Bankruptcy Code and Bankruptcy Rule 9019, Approving the

11 Stipulation and Agreement Between Washington Mutual, Inc.

12 and MSG Media Reducing and Allowing Proof of Claim Number

13 1841;

14

15 Application of (I) Wilmer Cutler Pickering Hale and Dorr,

16 LLP, (II) Pachulski Stang Ziehl & Jones, LLP, and (III)

17 Boies, Schiller & Flexner, LLP for Compensation for Services

18 Rendered and Reimbursement of Expenses as Counsel to the Ad

19 Hoc Group of WMB Senior Noteholders for the Period from the

20 Petition Date Through the Effective Date;

21

22 Washington Mutual, Inc. and WMI Investment Corp. v. Peter J.

23 and Candace R. Zak Living Trust of 2001 u/d/o August 31,

24 2001, et al. (Adversary Proceeding No. 10-53420);

25
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1 Debtors' Seventy-First Omnibus (Substantive) Objection to

2 Late Filed Claims;

3

4 Debtors' Seventy-Second Omnibus (Substantive) Objection to

5 Claims;

6

7 Motion of Deutsche Bank Trust Company Americas in its

8 capacities as Indenture Trustee and Guarantee Trustee of Two

9 Series of WMB/CCB Subordinated Notes for Entry of an Order

10 Allowing and Authorizing and Directing Payment of Its Claims

11 for Fees and Expenses;

12

13 Motion of Law Debenture Trust Company of New York, in its

14 capacity as Indenture Trustee, for Entry of an Order

15 Partially Allowing and Liquidating Proof of Claim for Fees

16 and Expenses Incurred from January 1, 2012 through and

17 Including March 31, 2012;

18

19 Motion for an Order, Pursuant to Section 105(a) of the

20 Bankruptcy Code and Bankruptcy Rule 9019, Approving

21 Stipulation and Agreement Between WMI Liquidating Trust and

22 SPCP Group, LLC Reducing and Allowing Proof of Claim Number

23 4048;

24

25
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1 Fourth Motion of Wells Fargo Bank, N.A., in its capacity as

2 Successor Indenture Trustee and Successor Guarantee Trustee,

3 for Entry of an Order Further Partially Liquidating and

4 Allowing that Aspect of its Proof of Claim Relating to the

5 Trustee's Fees and Expenses;

6

7 Fourth Motion of Wilmington Trust Company, in its capacity

8 as Trust Preferred Trustee, for Entry of an Order Further

9 Partially, Liquidating and Allowing Proofs of Claim for Fees

10 and Expenses;

11

12 Fourth Motion of The Bank of New York Mellon Trust Company,

13 N.A. in its capacity as Indenture Trustee, for Entry of an

14 Order Further Partially Liquidating and Allowing Proof of

15 Claim for Fees and Expenses;

16

17 Fourth Motion of Wilmington Trust Company, in its capacities

18 as Indenture Trustee and Guarantee Trustee for Five Series

19 of WMB/CCB Subordinated Notes, for Entry of an Order

20 Liquidating and Allowing Proof of Claim for Fees and

21 Expenses;

22

23 MBS Plaintiffs' Motion to Classify Claim as a Claim 12

24 Claim;

25
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1 Debtors' Seventieth Omnibus (Substantive) Objection to

2 Claims;

3

4 Debtors' Seventy-Third Omnibus (Substantive) Objection to

5 Late-Filed Claims;

6

7 Debtors' Seventy-Fourth Omnibus (Substantive) Objection to

8 Claims;

9

10 Motion of Examiner for Entry of Order (1) Discharging

11 Examiner; (2) Approving Disposition of Documents; and (3)

12 Granting Related Relief;

13

14 Motion of Gregory G. Camas to Extend Time to File Proof of

15 Claim, Deeming Proof of Claim Timely Filed, and Classifying

16 Claim as Class 12 Claim Under Seventh Amended Joint Plan of

17 Affiliated Debtors Pursuant to Chapter 11 of the United

18 States Bankruptcy Code;

19

20 MBS Plaintiffs' Motion for Order Certifying Class for

21 Purposes of the Class Claim Pursuant to Fed. R. Civ. P. 23

22 and Fed. R. Bankr. P. 7023 and 9014(c);

23

24 Washington Mutual, Inc. v. XL Specialty Insurance Co., et

25 al.;
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1 Tenth Interim Fee Applications.
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1 A P P E A R A N C E S :

2 RICHARDS, LAYTON & FINGER, P.A.

3      Attorneys for WMI Liquidating Trust

4      One Rodney Square

5      920 North King Street

6      Wilmington, Delaware 19801

7

8 BY:  MICHAEL MERCHANT, ESQ.

9      TRAVIS MCROBERTS, ESQ.

10

11 WEIL, GOTSHAL & MANGES, LLP

12      Attorneys for WMI Liquidating Trust

13      767 Fifth Avenue

14      New York, New York 10153

15

16 BY:  BRIAN ROSEN, ESQ.

17      ADAM STROCHAK, ESQ.

18      JARRAD WRIGHT, ESQ.

19

20 DRINKER BIDDLE

21      Attorneys for Houston Casualty Company

22      1100 North Market Street, Suite 1000

23      Wilmington, Delaware 19801

24

25 BY:  HOWARD A. COHEN, ESQ.
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1 A P P E A R A N C E S :

2 PEPPER HAMILTON, LLP

3      Attorneys for Creditors' Committee

4      Hercules Plaza

5      Suite 5100

6      1313 North Market Street

7      Wilmington, Delaware 19801

8

9 BY:  DAVID M. FOURNIER, ESQ.

10

11 AKIN GUMP STRAUSS HAUER & FELD, LLP

12      Attorneys for Official Committee of Unsecured Creditors

13      One Bryant Park

14      New York, New York 10036

15

16 BY:  ROBERT JOHNSON, ESQ.

17

18 ROSENTHAL, MONHAIT & GODDESS

19      Attorneys for NY Mellon

20      919 North Market Street

21      Suite 1401

22      Wilmington, Delaware 19801

23

24 BY:  NORMAN MONHAIT, ESQ.

25
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1 A P P E A R A N C E S :

2 ASHBY & GEDDES

3      Attorneys for Equity Committee

4      500 Delaware Avenue

5      Wilmington, Delaware 19899

6

7 BY:  GREG TAYLOR, ESQ.

8

9 LOEB & LOEB, LLP

10      Attorneys for Wells Fargo

11      345 Park Avenue

12      New York, New York 10154

13

14 BY:  VADIM J. RUBINSTEIN, ESQ.

15

16 FOX ROTHSCHILD

17      Attorneys for Wells Fargo

18      Citizens Bank Center

19      919 North Market Street

20      Suite 1300

21      Wilmington, Delaware 19899

22

23 BY:  SETH A. NIEDERMAN, ESQ.

24

25
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1 A P P E A R A N C E S :

2 CROSS & SIMON, LLC

3      Attorneys for MBS Plaintiffs

4      913 North Market Street, 11th Floor

5      Wilmington, Delaware 19899

6

7 BY:  CRAIG J. SPRINGER, ESQ.

8

9 LOWENSTEIN SANDLER

10      Attorneys for MBS Plaintiffs

11      65 Livingston Avenue

12      Roseland, New Jersey 07068

13

14 BY:  JACK SHERWOOD, ESQ.

15      MICHAEL ETKIN, ESQ.

16

17 SCOTT & SCOTT

18      Attorneys for MBS Plaintiffs

19      500 5th Avenue, Floor 40

20      New York, New York 10110

21

22 BY:  BETH KASWAN, ESQ.

23

24

25
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1 A P P E A R A N C E S :

2 COHEN MILSTEIN

3      Attorneys for MBS Plaintiffs

4      88 Pine Street, 14th Floor

5      New York, New York 10005

6

7 BY:  CHRISTOPHER LOMETTI, ESQ.

8

9 MORRIS JAMES, LLP

10      Attorneys for Law Debenture as Indenture Trustee

11      500 Delaware Avenue

12      Suite 1500

13      Wilmington, Delaware 19801

14

15 BY:  STEPHEN MILLER, ESQ.

16      PATRICIA WINSTON, ESQ.

17      EDWARD MCNALLY, ESQ.

18

19 MACAULEY, LLC

20      Attorneys for XL Specialty & Columbia Casualty

21      300 Delaware Avenue

22      Suite 760

23      Wilmington, Delaware 19801

24

25 BY:  THOMAS MACAULEY, ESQ.
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1 A P P E A R A N C E S :

2 WILEY REIN, LLP

3      Attorneys for XL Specialty & Columbia Casualty

4      1776 K Street NW

5      Washington, D.C. 20006

6

7 BY:  CHARLES LEMLEY, ESQ.

8

9 ELLIOTT GREENLEAF

10      Attorneys for Debtors' Special Counsel

11      1105 Market Street

12      Suite 1700

13      Wilmington, Delaware 19801

14

15 BY:  SHELLEY KINSELLA, ESQ.

16

17 MORRIS NICHOLS

18      Attorneys for Deutsche Bank as Indenture Trustee

19      1201 North Market Street, 18th Floor

20      Wilmington, Delaware 19899

21

22 BY:  CURTIS MILLER, ESQ.

23

24

25
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1 A P P E A R A N C E S :

2 OFFICE OF THE U.S. TRUSTEE

3      Attorneys for the U.S. Trustee

4      844 King Street

5      Suite 2207, Lockbox 35

6      Wilmington, Delaware 19899

7

8 BY:  JANE LEAMY, ESQ.

9

10 KLEE, TUCHIN, BOGDANOFF & STERN, LLP

11      Attorneys for WMI Liquidating Trust

12      1999 Avenue of the Stars

13      Thirty-Ninth Floor

14      Los Angeles, California 90067

15

16 BY:  MATTHEW C. HEYN, ESQ.

17

18 MCKENNA LONG & ALDRIDGE, LLP

19      Attorneys for the Examiner

20      303 Peachtree Street, NE

21      Suite 5300

22      Atlanta, Georgia 300308

23

24 BY:  HENRY SEWELL, ESQ.

25
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1 A P P E A R A N C E S :

2 COLE, SCHOTZ, MEISEL, FORMAN & LEONARD, P.A.

3      Attorneys for the Examiner

4      500 Delaware Avenue, Suite 1410

5      Wilmington, Delaware 1801

6

7 BY:  KATE STICKLES, ESQ.

8

9 COUSINS CHIPMAN & BROWN

10      Attorneys for WMI Liquidating Trust

11      1007 North Orange Street, Suite 1110

12      Wilmington, Delaware 19801

13

14 BY:  MARK OLIVERE, ESQ.

15

16 APPEARING TELEPHONICALLY:

17

18 ALRENE R. ALVES

19 GREG ARMSTRONG

20 JAMES A. BERG

21 LEE R. BOGDANOFF

22 ROBERT J. BOLLER

23 MARK BROUDE

24 DAN BULLOCK

25 MATTHEW CANTOR
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1 APPEARING TELEPHONICALLY:

2

3 STEVEN CAPLOW

4 CHRIS CARLY

5 ELEANOR CHAN

6 DEBORAH COLLINS

7 LEO T. CROWLEY

8 WALTER H. CURCHACK

9 JEROME DEALMEIDA

10 MARIA DOUVAS

11 KENNETH ECKSTEIN

12 LEAH M. EISENBERG

13 MARGOT P. ERLICH

14 OMMID C. FARASHAHI

15 BRIAN GLUECKSTEIN

16 DAN GROPPER

17 BRIAN GUINEY

18 JULIO C. GURDIAN

19 FRED S. HODARA

20 KELLEY HUFF

21 THOMAS D. JOHNSTON

22 JOHN KAPLAN

23 ARNIE KASTENBAUM

24 MARC KIRSCHNER

25 MAYUR LAKHANI
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1 APPEARING TELEPHONICALLY:

2

3 JAMES C. LEDA

4 MATTHEW D. LEE

5 MICHAEL LINN

6 MICHAEL LLOYD

7 BRETT LOHOEFENER

8 KENNETH MAIMAN

9 JOE MCINNIS

10 ADITI PARANJPYE

11 JEFFREY ROTHLEDER

12 BRIAN M. ROTHSCHILD

13 ROBERT A. SACKS

14 STEVEN SIMMS

15 DAVID SIMONDS

16 MARYBETH SLEVIN

17 CHAD SMITH

18 MARY LOU SOLLER

19 DOUGLAS K. SOUTHARD

20 KEVIN J. STARKE

21 JIM TRUONG

22 AARON WERNICK

23 MARISSA B. WILEY

24 AMY WOLPER

25 MISHA ZAITZEFF
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1                     P R O C E E D I N G S

2           THE CLERK:  All rise.

3           THE COURT:  Good morning.

4           MR. ROSEN:  Good morning, Your Honor.  Brian

5 Rosen, Weil, Gotshal and Manges.  With me is my partner,

6 Adam Strochak and Michael Merchant from Richards, Layton and

7 Finger.  We're here on behalf of WMI Liquidating Trust, and

8 I'm guess we'll assume the capacity later on for our own

9 respective law firms, Your Honor.

10           With respect to the agenda, I think we pick up on

11 Page 14, Item Number 11, Your Honor.

12           THE COURT:  All right.  Just -- just for the

13 record I have had an opportunity to look at the Items 11-19

14 which were filed under certification of no objection.

15           MR. ROSEN:  Yes.

16           THE COURT:  And I had no problem with any of them

17 and have entered the orders.

18           MR. ROSEN:  Okay.  Thank you, Your Honor.   I

19 think that will allow certain people in the courtroom to --

20 to leave, which would take us then up to, Your Honor, Item

21 Number 20, which Your Honor -- actually, Your Honor, if we

22 could skip to Item 21 just very briefly.  There are two

23 other claims on there, if we could get rid of the claims

24 objections first.

25           THE COURT:  That would be fine.
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1           MR. ROSEN:  Okay.  Items 21 and 22, Your Honor,

2 Item Number 21 is the seventieth omnibus objection.  In this

3 objection we sought to disallow sixty-three claims which had

4 been subordinated to the level of preferred or common stock

5 --

6           THE COURT:  Could the operator mute the lines?

7 Thank you.

8           MR. ROSEN:  So pursuant to the confirmed and

9 consummated plan, Your Honor, Classes 19 or 22, and these

10 claims have been subordinated pursuant to orders granted --

11 granting the thirty-eighth through the forty-second omnibus

12 objections as well as a few others such as the sixty-second

13 omnibus objection.

14           And, Your Honor, as noted in the objection that we

15 did file here, pursuant to the plan holders of equity

16 interests are now to receive a distribution on account of

17 such equity interests, but the claimants holding the claims

18 on each to this seventieth omnibus have not provided any

19 justification why they should recover any amounts in

20 addition to their equity interests or with respect to the

21 purchases of the equity in the case.

22           And even the few that have asserted anything

23 beyond the mere value of those losses, Your Honor, from

24 holdings have not provided any support for those assertions.

25 So the debtors' respectfully request that the Court disallow
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1 each of the claims on that Exhibit A, not because we wanted

2 to get rid of their equity interests, Your Honor, but

3 because we were seeking to avoid a duplicate recovery on

4 behalf of those people that have previously filed these

5 claims.

6           There were six responses, Your Honor, that the

7 debtors' received on or before the deadline, and after that

8 the debtors' submitted under certification of counsel an

9 order which the claim -- excuse me -- the form of which

10 would have removed all of those non-responding ones.  And,

11 Your Honor, the Court entered that proposed order on April

12 2nd.  So that left us, then, with these six remaining

13 claims.

14           And if I could just briefly go through those, Your

15 Honor, for the record.

16           The first, and I apologize if I mispronounce the

17 name, Mr. Timothy Nguyen and his is Claim Number 3921 for

18 $100,000, and he said in his papers, "I invested on

19 Washington Mutual for $100,000.  All my retire savings have

20 lost when WM was transferred to Chase.  Could you help me to

21 consider my situation?  All my supporting documents were

22 lost when I moved from California to Florida."  There is

23 nothing else attached to the pleading, Your Honor.

24           Additionally, 3922 of the following claim was

25 filed by Nancy Nguyen.  Again, almost the same exact
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1 wording.  "I invested on Washington Mutual for 22,000 all my

2 retire savings have lost when WM was transferred to Chase.

3 Could you help me to consider my situation?  Thank you."

4 She attaches nothing either, Your Honor.

5           Celia Lucente, Claim 3608, for $545,000 and change

6 says, "I have had taxes withheld on compensation for w-pay"

7 -- I'm assuming work -- "I have performed, but in PD, paid

8 income I was paid in the form of stock.  Supporting

9 documentation of brokerage statements for the shares issued

10 and corresponding W2s showing withholdings filed with the

11 proof of claim."  There was nothing else filed, Your Honor.

12           Helen Burleson Kelso, Claim 3236, for 9,750, she

13 said in her response, "I oppose the disallowance of my claim

14 that is subject to the objection.  My claim was properly

15 filed previously with the claims agent and all supporting

16 documentation was included therewith.  My claim was in

17 order.  See attached."  There's nothing else to the

18 response, Your Honor.  The claim itself has only an account

19 statement showing the November 20th, 2007 market value of

20 her stock to be $9,750.

21           Ms. Adele Plotkin --

22           THE COURT:  Well, didn’t she also attach her stock

23 certificate?

24           MR. ROSEN:  I -- I believe she did.  Yes, Your

25 Honor.
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1           THE COURT:  Okay.

2           MR. ROSEN:  Ms. Plotkin said in Claim 1431 and in

3 her response, "I am an eighty-nine-year-old senior citizen

4 and did attend a hearing on objection in 201."

5           THE COURT:  Oh, I'm sorry.  It's Ms. Plotkin who

6 attached --

7           MR. ROSEN:  I -- I think that's right, Your Honor.

8           THE COURT:  Okay.

9           MR. ROSEN:  She attaches a certificate of 553

10 shares.  "But I'm not physically able to attend the hearing

11 on 4/3/12.  I do not understand why the debtors' do not

12 consider any settlement to my proof of claim."

13           Mr. Armstrong, Claim Number 263 -- excuse me --

14 2368 filed in the amount of 41,000 and change.  This claim

15 asserted that -- the claim arose out of personal injury and

16 that was sufficient for his claim of damages.  He said he is

17 no longer a shareholder.  His claim relates only to the

18 personal losses "I suffered up to date of filing of this

19 case and the value of my property which was taken by our

20 government, and makes no mention of any equity interests I

21 may have acquired or disposed of since that time."

22           Interestingly, Your Honor, when you look at his

23 day trading, which he did attach, he bought a lot of things

24 several days after the seizure, so -- to help pump up his

25 claim.  And we also noted that when you do -- he was a day
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1 trader.  There's a lot of buying and selling of his claim.

2 We noted that his losses were only in the amount of around

3 $9,000 from what he did buy and sell.

4           We did actually speak to him and try and get him

5 to be part of the MBL settlement, but we noted that his --

6 his purchases actually were after the commencement -- or

7 excuse me -- after the closing of the class period.   He

8 argues Fifth Amendment; that the FDIC should pay him for

9 taking of the bank.  He says the bank -- the FDIC told him,

10 no.  He should look here.  Your Honor, he argues -- he tries

11 to reargue the subordination issue.  We have been unable to

12 come up with any reason as to why this should be paid, Your

13 Honor.

14           I do have, in the courtroom, Your Honor, Mr.

15 Maciel.  Mr. Maciel and others have testified before as to

16 the effects of WMI versus WMB, the claims process, et

17 cetera, and I could tender or proffer Mr. Maciel at this

18 time if the Court thinks it would be helpful.

19           THE COURT:  All right.  You may.

20           MR. ROSEN:  And, Your Honor, with you already

21 having granted several of these, I will just try and skip

22 over and go to the ones that are relevant.

23           THE COURT:  Thank you.

24           MR. ROSEN:  Because it would be applicable, I

25 think, to the seven -- perhaps the seventy-three as well.
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1           Your Honor, Mr. Maciel is a senior director with

2 Alvarez and Marsal.  He was formally the chief financial

3 officer of Washington Mutual, Inc. and WMI Investment Corp,

4 and he's currently the chief financial officer for the WMI

5 Liquidating Trust.  He's present in the courtroom today and

6 I make this proffer on his behalf, Your Honor.

7           He would testify that as the CFO of the debtors he

8 was one of the persons responsible for overseeing the claims

9 reconciliation and objection process in these Chapter 11

10 cases.  He would testify that in preparation for filing the

11 omnibus claims objections, each of the claims at issue was

12 carefully reviewed and analyzed in good faith using due

13 diligence by the appropriate personnel working under his

14 direction and/or supervision.

15           He would further testify that he has reviewed the

16 omnibus claims objections and the exhibits and is familiar

17 with the information contained therein.

18           With respect to the seventieth omnibus one, those

19 were the six responses we were just referring to, Your

20 Honor, Mr. Maciel would testify that each of the sixty-three

21 claims have been previously objected to and been disposed

22 of.

23           He would testify that pursuant to the seventh

24 amended plan, holders of equity interest have received

25 distributions on account of such equity interests, but the
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1 claimants holding the claims in the seventieth have not

2 provided any justification why they should recover amounts

3 in addition to their equity interests or with respect to

4 their purchases of WMI equity.

5           And even the few claimants that have asserted

6 anything beyond the mere value of their losses from the

7 holdings of equity have not provided any support for such

8 assertions, including in their responses to the objection.

9           He would testify that by -- excuse me -- that by

10 this objection the debtors are not seeking to disallow any

11 equity interest held by such claimants, but rather such

12 claimants should not recover additional amounts with respect

13 to the purchases of the equity.

14           That would be his testimony solely with respect to

15 the seventieth, Your Honor.

16           Your Honor, if you would like I could then proceed

17 with what he would say with respect to the seventy-third or

18 we could deal with that later.

19           THE COURT:  Well, with respect to those who sold

20 their shares, and I -- I guess it's Mr. Armstrong is the

21 only one --

22           MR. ROSEN:  Right.

23           THE COURT:  -- who sold his shares, he is not

24 getting a distribution as a shareholder.

25           MR. ROSEN:  No, Your Honor.
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1           THE COURT:  Why is he not entitled to a

2 distribution -- a distribution as a subordinated creditor

3 for his losses?

4           MR. ROSEN:  Your Honor, we haven't seen any

5 evidence as to why he should be entitled to it.  We've asked

6 him to come forward and show us what that evidence would be.

7 Obviously, he has made allegations in his pleadings with

8 respect to directors and officers, but we haven't seen

9 anything beyond that, Your Honor.  He is just claiming gross

10 mismanagement on the part of those directors and officers in

11 allowing the bank to be seized by the government.  And then

12 he -- as I said, he turned around and said, my Fifth

13 Amendment rights; the government took it; the government

14 should pay me for the taking of my stock, which at this

15 point only the $9,000.

16           So, Your Honor, we haven't seen anything from Mr.

17 Armstrong that would warrant anything beyond this.  If Mr.

18 Armstrong would step forward and provide us with some sort

19 of evidence as to what we perceive to be the nine-thousand-

20 dollar differential between the day trading bought and

21 selling, we would, obviously, take a serious look at it.

22           THE COURT:  All right.  Well, I believe Mr.

23 Armstrong is on the line.

24           Mr. Armstrong?

25           MR. ARMSTRONG:  Yes.  Can you hear me?
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1           THE COURT:  We can hear you.

2           MR. ARMSTRONG:  Okay.  Good.

3           First, thank you for taking the time today.  And I

4 guess I need to get clarification on something that counsel

5 said because they have not contacted me at all or discussed

6 my claim in any form or fashion.  So --

7           THE COURT:  Well, just tell me, what is the basis

8 for your claim for damages?

9           MR. ARMSTRONG:  It's in two parts.  It's -- the

10 first is actual, out-of-pocket losses from Washington

11 Mutual, which is the $8,305.19.

12           And I'm -- I'm filing an open claim and not just

13 an equity interest because I believe that the management of

14 the company breached a legal duty and grossly mismanaged my

15 assets, you know, to cause me those losses.  I believe they

16 have a legal responsibility for that.

17           THE COURT:  And did you provide a calculation of

18 your actual losses as part --

19           MR. ARMSTRONG:  Yes --

20           THE COURT:  And where --

21           MR. ARMSTRONG:  -- I did.

22           THE COURT:  -- is that?

23           MR. ARMSTRONG:  With my original claim.

24           MR. ROSEN:  Your Honor --

25           THE COURT:  Do you have the --
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1           MR. ROSEN:  -- if I could approach, I'll help --

2           THE COURT:  Yeah.  Please hand up the original

3 claim.

4           All right.  I'm looking at Exhibit A to your proof

5 of claim and that's the $9,000.

6           MR. ARMSTRONG:  Yeah.  That's the summary of it.

7 Correct.  And then all the individual trade confirmations

8 follow in Exhibit B.

9           THE COURT:  I have those.

10           MR. ARMSTRONG:  So Exhibits A and B to the claim

11 are the, you know, detailed support for that eight-thousand-

12 three-hundred-dollar number.

13           THE COURT:  All right.  And your -- you have

14 another claim you assert you're entitled to?

15           MR. ARMSTRONG:  Yeah.  The second part of the

16 claim is the value of the 3,800 shares that I owned as of

17 the petition date.

18           THE COURT:  And --

19           MR. ARMSTRONG:  But, you know, my cost on those is

20 not included in the $8,300.

21           THE COURT:  But you sold those --

22           MR. ARMSTRONG:  The --

23           THE COURT:  -- you sold those shares after the

24 bankruptcy.

25           MR. ARMSTRONG:  After the bankruptcy, yes, ma'am.
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1           MR. ROSEN:  Your Honor, it's our understanding,

2 and -- and Mr. Armstrong can correct me if I'm wrong, but he

3 -- he's asserting that he's entitled to an imputed loss of

4 $33,000 because he thinks that the fair value of the stocks

5 should have been $8.75 per share which was the value that

6 TPG paid in April of 2008.  So he has grossed up the amount

7 of his claim.

8           MR. ARMSTRONG:  Yes.  I -- I used TPG's investment

9 amount.

10           MR. ROSEN:  Even though he didn't buy it at that

11 level.

12           MR. ARMSTRONG:  Correct.  But I've since found out

13 that -- and as I stated in my original claim, I've -- I felt

14 that was probably a very conservative estimate of the value

15 of the -- of the shares.  And as it turns out, it was a very

16 conservative estimate and I provided additional information

17 in my response to the seventieth objection that shows the

18 FDIC itself --

19           THE COURT:  Well --

20           MR. ARMSTRONG: -- valuing the shares at $15.50 a

21 piece after -- after the seizure.

22           THE COURT:  All right.  Well, as -- as a legal

23 matter, I'm going to disallow any claim for stock you sold

24 after the bankruptcy date.  That was a voluntary decision

25 made by you and I don't think that entitles you to anything
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1 from this estate.

2           MR. ARMSTRONG:  Okay.  Even if the management of

3 the company caused the value of my asset to basically

4 disappear or vanish --

5           THE COURT:  Well --

6           MR. ARMSTRONG:  -- prior to the petition date or

7 --

8           THE COURT:  Well --

9           MR. ARMSTRONG:  I mean, that's really the basis of

10 my whole claim; that I owned -- that I had property of

11 significant value and because of the management of the

12 company, that value was wiped out.

13           THE COURT:  Well, but -- but had you held your

14 claim, you would have a claim against the estate for your

15 stock, and you did not.  I -- I don't think that anything

16 that occurred after the bankruptcy entitles you to a claim

17 for stock that you voluntarily sold.

18           MR. ARMSTRONG:  Oh, I agree with that.  But -- but

19 my claim is for the property that I held prior to the

20 bankruptcy.

21           THE COURT:  Well, but I think that's incorporated

22 in your nine-thousand-dollar calculation.

23           MR. ARMSTRONG:  Actually, no.  The $9,000 or

24 $8,300, it was actual losses that I had incurred as the

25 value of the stock went down.  That does not consider the
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1 value of the 3,800 shares that I still held as of the

2 petition date, if that makes any sense.

3           THE COURT:  No.  I understand.

4           MR. ARMSTRONG:  Okay.

5           THE COURT:  Well, but to the extent that the --

6 well, let me hear the debtors' argument on this.  I mean,

7 I'm struggling to see what the --

8           MR. ROSEN:  On the -- on the eighty-three-hundred

9 piece, Your Honor?

10           THE COURT:  -- the issue is.  Yeah.

11           MR. ROSEN:  Your Honor, on the eighty-three-

12 hundred piece --

13           MR. ARMSTRONG:  No.  She's -- she's talking about

14 the twenty --

15           THE COURT:  The two --

16           MR. ARMSTRONG:  -- the 33,000 and twenty-two --

17           THE COURT:  Yeah.  The 2,000 --

18           MR. ARMSTRONG: -- portion in the claim.

19           THE COURT:  The losses on the 2,000 shares held as

20 of the petition date.

21           MR. ARMSTRONG:  Yeah.  The 3,800 shares I held as

22 of the petition date.  My claim for the value of those is

23 $33,022.

24           MR. ROSEN:  Your Honor, as I indicated, we tried

25 to break this down into, when we looked at all of the buying

Page 32

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 32 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 33 of 138



1 and selling and understanding what he -- what Mr. Armstrong

2 bought the shares of stock, and if you noted he was buying

3 them on the same day he was selling them.

4           And we -- we added up and he agrees that there was

5 about an $8,305 in losses there.  This is for the gross-up,

6 though, that he's referring to, this 8. -- times the TPG

7 value.  I honestly -- Your Honor, I'm at a loss to

8 understand why there is a relationship back to what TPG paid

9 and he's focusing on the FDIC's papers in some subsequent

10 filing that the FDIC made somewhere to say, geez, look,

11 there was value in that stock.

12           We -- I honestly -- Your Honor, I have a hard time

13 understanding it.  I don't understand it and I don't see

14 what the relationship is back to the estate.  If there is,

15 in fact, a claim that we should be talking about, it should

16 be limited to the $8,300, and at that point, then, if Mr.

17 Armstrong wants to come forward and present evidence as to

18 why the $8,300 qualifies a subordinated claim, then I think

19 that's something, Your Honor, that we can discuss with the

20 Court and, if necessary, litigate and -- and have the Court

21 decide.

22           But just to make a reference to say there was

23 gross mismanagement on the part of the directors and

24 officers and, therefore, pay me $8,300 or pay me for this

25 impeded value of $33,000 in addition to that, Your Honor,
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1 we're hard-pressed to understand how it's right.  He chose

2 to do what he did.  He chose to sell the stock.  He chose to

3 quantify his loss at the $8,300.

4           THE COURT:  Yeah.  Why isn't that correct?

5      (No verbal response)

6           THE COURT:  Mr. Armstrong.

7           MR. ARMSTRONG:  Oh, I'm sorry.  I thought you were

8 asking him.

9           THE COURT:  No.  I'm asking you why isn't counsel

10 for the debtor correct?

11           MR. ARMSTRONG:  Well, as far as the eight-

12 thousand-three-hundred-dollar out of pocket losses is

13 concerned, he is correct.  And I can see -- the way the

14 question is by alleging that that was a loss caused by a

15 breach of a legal duty by the former management of the

16 company, is it -- is it a legal and reliable claim.  If it

17 is, then I would say that it's a -- you know, it's a claim

18 which precedes the petition date and they've got to pay it

19 or treat it, handle it in -- in the estate, just like any

20 other claim.  I -- based on what I've learned, I believe

21 that that would be subordinating, the level of co-owned

22 equity.

23           THE COURT:  Yes.

24           MR. ARMSTRONG:  And the fact that I sold the

25 shares afterwards, in my mind, is really irrelevant because
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1 what my claim is for is, you know, pre-petition losses.

2           THE COURT:  Well, I think the debtor is willing to

3 concede $8,300 in out of pocket losses.

4           MR. ROSEN:  Well, Your Honor, I -- I think --

5           THE COURT:  As a calculation.

6           MR. ROSEN:  As a calculation.  That's correct.  By

7 no means are we conceding liability.

8           MR. ARMSTRONG:  By no means what?  Say -- say

9 again, please?

10           THE COURT:  They're not conceding that you lost

11 this money because of any bad acts by the debtors or its --

12           MR. ARMSTRONG:  Oh, okay.  Okay.  I guess that's

13 for you to decide then.  I really don't know what the -- you

14 know, the legal standard is for proving gross mismanagement.

15 If the fact that we're talking today isn't proof enough,

16 then I don't -- you know, I really don't know what else I

17 can provide.  I mean, the bank was a hundred-and-something-

18 year-old bank that survived the Great Depression.  It was

19 the sixth largest bank in the country and now we're sitting

20 in a bankruptcy court arguing over an eight-thousand-dollar

21 claim.

22           THE COURT:  Well, the problem --

23           MR. ARMSTRONG:  In my mind, that -- that's

24 evidence of mismanagement.  But --

25           THE COURT:  Well, I think it's not quite enough
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1 and there are any number of reasons why the stock might have

2 lost value.  I mean, I think you have to prove a little bit

3 more than that to prove a loss, even a subordinated loss.

4           MR. ROSEN:  Your Honor, if I could make a

5 suggestion.  If we could modify the order to carve Mr.

6 Armstrong's claim out of it and then allow Mr. Armstrong an

7 opportunity to submit some evidence, as the Court did

8 previously with some people who had some of the similar

9 types of assertions that he has now, and then we, perhaps,

10 have a hearing set in the future for the eighty-three-

11 hundred-dollar piece.

12           THE COURT:  All right.  I'm willing to allow that.

13 Mr. Armstrong, I suggest that you talk with counsel for the

14 debtor regarding what proof you can come forward with.

15 Okay.

16           MR. ARMSTRONG:  Okay.  I'll -- I'll -- I'll gladly

17 do that.

18           THE COURT:  All right.  I think the other claims

19 are -- are different from yours and I agree that it appears

20 that all they are asserting is really claims for shares,

21 their share ownership.

22           MR. ROSEN:  Right.

23           MR. ARMSTRONG:  Right.

24           THE COURT:  All right.  So we'll carve out Mr.

25 Armstrong.
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1           MR. ARMSTRONG:  Okay.  My biggest concern,

2 honestly, is -- is the Fifth Amendment issue.

3           THE COURT:  Well, you understand that -- that the

4 taking was by the government, so am I correct that you're

5 asserting a claim against the government for taking of your

6 property, for the seizure of the bank?

7           MR. ARMSTRONG:  I believe -- my own -- my own

8 personal belief is that the government is responsible for

9 compensating the owners of that bank.  Yes.  Unfortunately,

10 I've had a similar situation on -- with -- on another

11 investment of mine and I filed a claim directly with the

12 FDIC.  They called it a third party claim, kicked it back to

13 me and said, go talk to the holding company, which is what

14 I'm doing here.  I don't understand the logic behind that,

15 but that is what I was instructed.  So --

16           THE COURT:  Well, I'm -- I'm prepared to find that

17 you do not have a Fifth Amendment claim against the debtor.

18           MR. ARMSTRONG:  Okay.

19           THE COURT:  I'll disallow that portion.

20           MR. ARMSTRONG:  Would it be -- would it be out of

21 your venue, if that's the right word, to give me a ruling

22 that we do have a Fifth Amendment claim against the

23 government?

24           THE COURT:  Yeah.  I -- that's not -- I don't have

25 jurisdiction or venue to decide that.
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1           MR. ARMSTRONG:  That's what I was afraid of.

2 Okay.  Very good.

3           THE COURT:  All right.

4           MR. ARMSTRONG:  If the debtors will just contact

5 me on this other, then we'll discuss it.

6           MR. ROSEN:  We will, Your Honor.   And thank you,

7 Mr. Armstrong.

8           MR. ARMSTRONG:  Thank you all.

9           MR. ROSEN:  Your Honor, that takes us to the

10 seventy-third omnibus objection, which is Item 22 on the

11 agenda.

12           In this objection, Your Honor, we objected to nine

13 claims on substantive grounds.  And Mr. Maciel would testify

14 that each of the proofs of claims listed in this objection

15 had also been previously objected to and disallowed on the

16 basis that they were late filed.  But, Your Honor, if you

17 recall, pursuant to the plan we -- we gave them new life.

18           THE COURT:  Yes.

19           MR. ROSEN:  Mr. Maciel would testify that the

20 debtors have determined that each such claim has been

21 asserted by a party to which the debtors have no legal

22 obligation.  He would testify that with respect to certain

23 of these claims, the claimant has attached only an invoice

24 and no case identifying either of the debtors as the

25 recipient of such services, but has not attached a contract
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1 from which the claim arises or any other supporting

2 documentation.

3           Nonetheless, the debtors searched the records for

4 any contract that might exist between them and the claimants

5 relating to such services without success, and nothing in

6 the debtors' books and records indicated a liability owed to

7 such claimant.

8           The remainder of the seventy-third omnibus

9 objection claims are miscellaneous claims that improperly

10 seek recovery against the debtors because they arise from

11 mortgages issued by WMB, the bank, and held by the

12 claimants.

13           Mr. Maciel would testify that the only two

14 responses to this objection came from holders of mortgage

15 claims.  With respect to such claims, Mr. Maciel would

16 testify that during the period implicated by these claims

17 WMI was a thrift-holding company that never directly engaged

18 in any of the mortgage operations or related activities

19 implicated by such claims.  Specifically, WMI never directly

20 originated or serviced any mortgage loan anywhere in the

21 United States or elsewhere.  As such, these claims seek a

22 recovery for conduct that is attributable to WMI.

23           Mr. Maciel would further testify that neither of

24 the responses provides any justification for why the debtor

25 -- either of the debtors should be liable for the claims
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1 arising from the mortgages issued by WMB.

2           That -- that would be his testimony today, Your

3 Honor.

4           THE COURT:  All right.  Is there anybody here for

5 either the Lloyds or the Soucek family trust?

6           MR. LLOYD:  Mike Lloyd, I'm here.

7           THE COURT:  All right.  Do you want to respond to

8 the debtors' testimony that there is no claim against the

9 debtor and, rather, your claim is against the bank?

10           MR. LLOYD:  Well, I'm not agreeing with them as

11 those separate entities and I don't think the Court did

12 either.  Already I think Your Honor has ruled that they

13 acted a single control or single person controlled that

14 entity where WMI, WMB were all one in the same.  They

15 advertised that on the internet.  They even acted in the

16 office of thrift which is responsible for mortgages seized

17 their company.  The announcements that were made on the

18 internet certainly -- and the press certainly do not

19 differentiate between WMI, WMB or any other groups that they

20 may have -- have put together.

21           So it seems like a share game for their

22 convenience to me.  But they're objecting and saying that

23 they had no responsibility toward those of us that -- while

24 they owned -- owned controlling interests in WMB and they

25 directed WMB and all their executive team controlled WMB,
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1 that just doesn't seem like there's any -- anything other

2 than a share game.  Let's play hide behind the corporate

3 vale.

4           And so that -- in that regard, in my opinion, the

5 WMI is Washington Mutual and they are related and all

6 connected.  They've harbored the same logo.  They've had the

7 same billing addresses.  When we sent payments in, it was

8 sent -- payments were sent to WaMu.  It wasn't sent to WMB.

9 It wasn't sent to anything other than WaMu.  So that seems

10 to, I guess, make their -- their claim that WMI is separate

11 from WaMu disappear.

12           THE COURT:  Debtor wish to reply?

13           MR. ROSEN:  Your Honor, we -- we've dealt with

14 this very issue several times over.  And contrary to what

15 Mr. Lloyd says, these are the wrong party claims that are

16 exactly the kind that the Court has disallowed pursuant to

17 the nineteenth, the twenty-first, the sixty-third, and

18 sixty-fifth omnibus objections where the Court found the

19 distinction between WMI and Washington Mutual Bank.

20           WMI observed all corporate formalities, Your

21 Honor, with WMB.  They were separate entities.  WMI did none

22 of these operations that Mr. Lloyd is referring to.  They

23 were either done by Washington Mutual Bank or by Washington

24 Mutual Bank's subsidiary that did the origination of the

25 mortgages.
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1           With respect to where payments are made, I don't

2 know, but I doubt that they went to the corporate offices of

3 Washington Mutual, Inc.

4           Your Honor, for this reason we would just reassert

5 the same objection that the Court has already upheld several

6 times over, to point out the wrong party nature of this and

7 the separateness of Washington Mutual, Inc. and Washington

8 Mutual Bank.  We apologize that there were these issues,

9 but, unfortunately, they are separate entities and there is

10 no claim against the debtors themselves.

11           THE COURT:  Well, I agree --

12           MR. LLOYD:  Can I --

13           THE COURT:  Go ahead, Mr. Lloyd.

14           MR. LLOYD:  I -- I was just going to say that's

15 nice if we could just waive the magic wand and tell

16 everybody that let's make a claim disappear.  But there's --

17 there's way too many egregious things that are going on here

18 that -- that they're objecting to my claim hiding under the

19 Washington Mutual Bank or Washington Mutual -- WMI and --

20 and saying that WMI is not WMB.  Well, the guy who was the

21 president of WMI wanted to be the Wal-Mart of banks.  The

22 only parts that they forgot is the whole customer service

23 thing, and when these guys have -- have the banking is their

24 business and they are -- can't seem to get a deposit put in

25 the right account and they cause damage to somebody because
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1 of breach of performance, then this -- this claim cannot be

2 dismissed according -- you know, I'm not a lawyer, but I'm

3 simply reading that, you know, that when there is

4 impropriety that goes on, you just can't get rid of a claim,

5 misconduct alleged.  You just can't throw a claim out.

6           So WMI, WMB are one in the same from the public's

7 eyes, from the operational eyes, and -- of this -- this

8 whole process.  And it's nice that they're saving that and I

9 appreciate that they've got someone there that used to work

10 for Washington Mutual that's now being paid for somebody

11 else making testimony.  But, quite frankly, I think he's

12 conflicted and not capable of making a decision for everyone

13 else.

14           This -- they're paying lawyers' fees that -- that

15 are far in excess of what -- what this claim is, not that

16 the amounts matter, but to me it seems that we're letting

17 Washington Mutual who declares bankruptcy escape without

18 having to pay any fines or fees.  And obviously there's --

19 there's no question that -- that they couldn't put a simple

20 deposit into the right account.  There's no question of

21 breach of performance.  They admit it in a letter which has

22 been submitted to you guys.  There's no question that they

23 attempted to foreclose on a mortgage that they did not own

24 and -- and in doing so damaged my personal and professional

25 reputation, not to mention my -- my financial situation.
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1      So, you know, all of that's fine and dandy that -- that

2 they want to separate out and hide behind the corporate veil

3 and play the shell game, but that's neither justice nor

4 fairness nor -- nor in agreement with what the Court's

5 already ruled.

6           THE COURT:  Well --

7           MR. LLOYD:  And Tranquility you -- Your Honor was

8 smart enough to separate out the way that it meant and you

9 were able to judge that these guys were one singly

10 controlled entity.  So in my mind that -- that should apply

11 here and that order should stand and this claim should be

12 paid.

13           THE COURT:  Well, the Tranquility decision didn't

14 find as a matter of law or of fact that the corporate veil

15 should be pierced.  I simply held that they stated a claim;

16 that if they were able to prove those facts, they stated a

17 claim.  However, I have not ruled at any point that anybody

18 has proven what you're suggesting, which is piercing the

19 corporate veil.  And -- and the burden of proof is on the

20 creditor who is asserting that.

21           In this country, corporate entities are separate

22 legal entities, and in the absence of proving why they

23 should be ignored, the corporate entity must be

24 acknowledged.  So the burden --

25           MR. LLOYD:  I --
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1           THE COURT:  -- the burden of proof is on you to

2 prove it and I'm not hearing any proof.  I think it's clear

3 that you --

4           MR. LLOYD:  Okay.

5           THE COURT:  -- dealt with the bank and the actions

6 of which you complain were those of the bank, not its

7 parent, Washington Mutual, Inc.

8           So I -- I do have to sustain the objection to your

9 claim.

10           MR. LLOYD:  Well, Your Honor, I'm reading just

11 from Wikipedia from news reports from the Wall Street

12 Journal and each of those defines WaMu as one singular

13 entity.  They don't separate out that the -- the different

14 entities that are Washington Mutual, et al.  They -- they --

15 they indicate operating under the same WaMu logo, the same

16 executive addresses, the same leadership team, the same

17 executive committee.  All of that is identical.

18           And -- and, of course, in the Tranquility order it

19 says, you know, prior to filing, WMI had directly or

20 indirectly owned all of the outstanding capital stock of

21 Washington Mutual Bank, WMB.  WMB's subsidiaries, including

22 Washington Mutual Asset Corp and WaMu Capital Corp.  You

23 know, from -- from a layperson's perspective, from somebody

24 who is being serviced by Washington Mutual, you know, it's

25 -- it's one in the same entity.  And while legally that
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1 might not be true, this -- this would -- this would allow

2 for illegalities and breach of performance to go on

3 untethered, unchecked --

4           THE COURT:  Now -- now --

5           MR. LLOYD:  -- and --

6           THE COURT:  -- Mr. Lloyd, Mr. Lloyd, you have a

7 claim against the bank.

8           MR. LLOYD:  Okay.

9           THE COURT:  All right.  But there's a difference

10 between saying you have a claim against the bank for

11 illegalities and a claim against Washington Mutual, Inc.

12 And I'm hearing no proof.  You know, something stated in the

13 press that a one trade name is used to refer to more than

14 one entity is not proof that the entities were not two

15 separate legal corporations that operated as such.

16           MR. LLOYD:  And I'm with you, Your Honor, on that.

17 I mean, I understand how -- how something about the

18 corporations and that's the way to proceed.  However, my

19 mortgage, when I took out the application, was with First

20 Trust and the bundling that occurred to allow First Trust

21 Mortgage to sell my mortgage to Washington Mutual, all I got

22 in the mail was a notice that said, pay -- pay to WaMu,

23 We're now -- your payments are now going to Washington

24 Mutual.  It didn't say Washington Mutual Bank.  It didn't

25 say Washington Mutual, Inc.  It just says, WaMu, that's --
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1 you know, it's got their letterhead on it, their logo.

2           So --

3           THE COURT:  All right.

4           MR. LLOYD:  -- what happened was --

5           THE COURT:  But your transaction was with a bank.

6 It was not with a corporate holding company.

7           MR. LLOYD:  Well, if the corporate holding company

8 controlled the assets and everything else from the bank, it

9 would seem to me that -- that they are still one in the

10 same.

11           THE COURT:  Well, it -- it's -- quite frankly,

12 your argument is not enough for me to find that the

13 corporate veil should be pierced.  They were two separate

14 corporations and I think I have to deny your claim.  Your

15 claim is against the bank, not against this corporate

16 entity.

17           MR. ROSEN:  Your Honor, may I approach?

18           MR. LLOYD:  When -- Your Honor, when we called to

19 complain with customer service and we escalated the customer

20 service issue, they sent me to what was the executive team

21 at Washington Mutual.  It wasn't -- it wasn't Washington

22 Mutual Bank.  It was the executive team with Mr. Carney in

23 charge.  And now the young lady's name, Ms. Felicia

24 Washington, who communicated with me, she was at the

25 corporate offices in -- out in -- on the west coast.
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1           And so, you know, they then operated at that point

2 as one single control entity.

3           THE COURT:  Well, I -- what -- your argument is

4 not sufficient proof that they did not act as separate

5 entities.  And I am going to overrule -- excuse me --

6 sustain the objection to your claim.

7           MR. LLOYD:  I -- I like overrule better.

8      (Laughter)

9           THE COURT:  I know, but I'm -- I'm overruling your

10 claim.

11           MR. ROSEN:  Your Honor, may --

12           MR. LLOYD:  Okay.  Does that -- and then if you're

13 overruling my claim, does that allow me then to pursue the

14 bank?

15           THE COURT:  You always have --

16           MR. LLOYD:  Because, you know, we -- we were

17 deemed -- we were deemed valid claimants by being on KCC's

18 list and I guess the Court's have had in the past, if that's

19 the case, that we're valid claimants because we're on the

20 KCC list of creditors.  So it would seem to me that -- that

21 if you don't separate -- if you -- if you overrule based on

22 -- or sustain the objection based on the separate entities,

23 then we can't hardly be left out because of being left on

24 the creditor list.  And as a member of the creditor list,

25 then they're deemed to be valid creditors.  I'm just reading
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1 what -- what they say in the different cases that have

2 occurred.  Not being a lawyer, of course, that probably puts

3 me at a handicap, but --

4           THE COURT:  All right.  Mr. Rosen -- Mr. Rosen.

5           MR. ROSEN:  Yeah.  Sir, the KCC list was merely

6 just a registry which sets forth everybody that filed a

7 claim against the estate and what the status is.

8           To the extent that you have a claim against the

9 estate, your obligation is to file it with the FDIC as

10 receiver for the bank itself.

11           THE COURT:  To the extent you have a claim against

12 the bank.

13           MR. ROSEN:  The bank.  Yes.

14           THE COURT:  Not the estate.

15           MR. ROSEN:  I'm sorry.  The receivership.

16           THE COURT:  Yeah.

17           MR. ROSEN:  You can still file it against the --

18 with the FDIC as receiver.

19           THE COURT:  Yeah.  Any claim --

20           MR. LLOYD:  Okay.

21           THE COURT:  -- filed in this case is being

22 disallowed because it's only a claim against WMI or the

23 other debtors.

24           MR. ROSEN:  May I approach, Your Honor?

25           THE COURT:  Yes.
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1           All right.  I'll disallow the claims, then, and

2 sustain the objection.

3           MR. LLOYD:  Your Honor, I -- I object to the

4 objection and the sustaining of the objection, and -- and I

5 think that it's probably a miscarriage of justice for me to

6 be not allowed this claim simply because there's -- there's

7 way too many avenues to approach this that would suggest

8 that these guys are escaping with breach of performance that

9 rises to payment and that have damaged us, and now they get

10 to walk away from it.

11           THE COURT:  All right.  I've -- I've sustained the

12 objection to your claim and I am disallowing your claim.

13           MR. LLOYD:  Okay.  And does -- does that mean that

14 I cannot pursue the bank?

15           THE COURT:  To the extent you have a claim against

16 the bank, I am making no ruling on any claim you may have

17 against the bank.

18           MR. LLOYD:  Okay.  And so does that also mean that

19 -- that you're -- that we're not hindered by this -- this

20 objection or this disallowance and that we can pursue FDIC

21 and that sort of thing?

22           MR. ROSEN:  In the receivership.

23           THE COURT:  I'm -- I'm not making any ruling as to

24 any claim you have against the FDIC as receiver of the bank.

25           MR. LLOYD:  Okay.

Page 50

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 50 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 51 of 138



1           THE COURT:  All right.

2           MR. ROSEN:  Thank you, Your Honor.

3           That -- that takes us to Item Number 23, which is

4 the seventy-fourth omnibus objection.  In this one, Your

5 Honor, we objected to a number of claims on substantive

6 grounds.  We objected to two claims of vendors that were

7 for services provided to the bank branches pursuant to

8 contracts between the claimants and Washington Mutual Bank.

9 JPMorgan Chase actually paid such claimants in full for

10 these claims.

11           Additionally, we objected to one municipal claim

12 for fines levied on a Washington Mutual Bank branch just as

13 we had previously filed objections to similar claims.

14           Additionally, Your Honor, we sought to reduce and

15 allow two claims of former employees.  The claimants agreed

16 with us as to the amount of such claims, but were unable to

17 amend their claims prior to the start of the confirmation

18 hearing, and pursuant to the confirmation order filed on

19 February 16th, no claims can be filed, either newly asserted

20 claims or claims amending the previously filed ones.

21           Finally, there were four claims arising from

22 Washington Mutual Bank subordinated notes.  These claims

23 were filed long after the debtors had filed the fifty-fifty

24 omnibus objection in November 2010, so these claims were not

25 included in that objection.  And by this objection, we
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1 simply seek the same treatment for those claims; that they

2 would be placed in Class 17(b) pursuant to the plan.

3           There was one response by the deadline of April

4 2nd, and that was filed by Marlene Carr on account of her

5 Washington Mutual Bank subordinated note claim.  And in

6 that, Your Honor, Ms. Carr stated "I bought this bond with

7 the understanding that Washington Mutual Bank was a thriving

8 financial institution.  I feel I am entitled to a financial

9 settlement for the bond now showing nearly valueless on my

10 investment statement.  I have limited financial means and

11 having my ten-thousand-dollar bond investment drop in value

12 to zero greatly impacts my financial well-being."

13           Unfortunately, Your Honor, there was nothing in

14 this response that justifies why this claim should be in

15 anything other than in Class 17(b) with the other Washington

16 Mutual Bank subordinated note claims.  So we would ask the

17 Court to deny Ms. Carr's objection and grant the seventy-

18 fourth omnibus objection as we filed it, Your Honor.

19           THE COURT:  Is there anyone here for Ms. Carr?

20      (No verbal response)

21           THE COURT:  All right.  I will sustain the

22 objection.

23           MR. ROSEN:  May I approach, Your Honor?

24           THE COURT:  You may.

25           MR. ROSEN:  Your Honor, next is Item 24 which is
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1 the examiner's motion for an order discharging the examiner,

2 approving disposition of documents, and granting related

3 relief.

4           Mr. Sewell is here in the courtroom on behalf of

5 the examiner.  Your Honor, Mr. Sewell and I did have

6 discussions prior -- last week with respect to this relief

7 being requested.  Specifically, we pointed out that the

8 litigation subcommittee is now getting up to speed as the

9 subcommittee of the trust itself, and they may have some

10 questions or at least want to discuss some of these

11 documents or at least get their eyes on some of these

12 documents.

13           And we have worked out an understanding with Mr.

14 Sewell that there would be a thirty-day lag time;

15 specifically, Your Honor, that I think we were the only

16 party that did raise any points -- no, there were others?

17           MR. SEWELL:  I think there's one objection.

18           MR. ROSEN:  Oh, there's one objection.  With

19 respect to our point, Your Honor, we had said that as long

20 as there was a thirty-day period for the litigation

21 subcommittee to raise an issue, that that would come back to

22 the Court.  The examiner agreed to that.

23           I'll now hand it over to Mr. Sewell to address the

24 other objection.

25           THE COURT:  All right.
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1           MR. SEWELL:  Good morning, Your Honor.  Henry

2 Sewell, McKenna Long Aldridge representing the examiner.  I

3 have Kate Stickles from Cole Schotz with me today as well.

4           Your Honor, we have filed with the Court a motion

5 to formally discharge the examiner from his service in this

6 case.  We have requested relief that I believe is consistent

7 with relief granted to examiners.  In fact, I think the

8 order that we requested is pretty typical both in this

9 district as well as the Southern District of New York in

10 terms of the relief granted to an examiner at the close of

11 an examination.

12           Your Honor will recall, we were appointed in the

13 summer of 2010.  We were asked to complete a report in a

14 very short time frame.  We took one very short extension.

15 We completed our report and filed a three-hundred-and-sixty-

16 page report with exhibits with this Court on November the

17 1st.  That report is posted still on our website as publicly

18 available.  The exhibits are publicly available and we'll

19 leave the report up probably for some period of time to come

20 if anyone wants to -- to look at it.

21           We opted to wait to seek a formal discharge given

22 the significance of the issues raised in our report, the

23 fact the case was still ongoing.  We did not seek a formal

24 discharge.  We did not believe it would be appropriate to do

25 so until the case was resolved.  Now that the case is
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1 essentially resolved we have filed our motion for discharge

2 and we're essentially, Your Honor, seeking three forms of

3 relief.

4           We are requesting, obviously, that the examiner be

5 formally discharged.

6           We are requesting that we be permitted and

7 authorized to dispose of, destroy, or return documents that

8 we obtained during the course of our examination subject to

9 the carve out from Mr. Rosen and I have taken our order and

10 made some changes to it that I believe Mr. Rosen is -- is

11 happy with.

12           We seek relief from this Court to prevent third

13 parties from seeking discovery from the examiner without

14 first coming to Your Honor to determine whether discovery is

15 truly necessary.  In prior cases, Your Honor, Mr. -- Mr.

16 Hothberg (ph) has been the examiner in two other cases and

17 in each of those cases the examiner sometimes is viewed as a

18 free source of discovery.  So we request as part of the

19 discharge that we be relieved from any obligation to respond

20 to discovery.  If there is something that someone truly

21 needs from the examiner, they can come to this Court and ask

22 for this Court to determine whether or not discovery should

23 be had from the examiner.

24           We request an exculpation of the examiner and his

25 professionals; that is, a release from any claims that might
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1 be made against the examiner in connection with the report

2 that was filed and the conclusions that were reached in the

3 report.  We believe, also, that that's necessary and

4 appropriate in the circumstances of -- of this case in

5 particular.

6           And, finally, Your Honor, we have filed a final

7 application for compensation.  And I apologize to Your

8 Honor.  I think I might have gotten a little bit ahead of

9 everybody in this case.  I did -- we were following the case

10 somewhat, but not in detail, and so at the time I filed that

11 I did not understand there was going to be a final fee

12 process that all the parties were going to participate in.

13 I'm happy if Your Honor wants to defer ruling on that until

14 Your Honor hears the other final applications.  That -- that

15 is certainly more than acceptable to us.

16           But just by way of reports, Your Honor, in our

17 final fee application we are requesting, essentially, final

18 approval of fees and expenses of $6.2 million, approximately

19 5.9 million of that represented the fees necessary to

20 complete the report.  That sum includes $23,907 which has

21 not yet been paid, but we seek allowance of on an interim

22 basis and payment on an interim basis, and as -- as well as

23 the 23,000 includes a ten-thousand-dollar allowance for the

24 clean-up work necessary to have this motion approved and to

25 deal with any -- any objections or issues which come up.
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1           Other than Mr. Rosen's issue which -- which I

2 think we've resolved, there was a formal written objection

3 filed by an individual named Mr. James Berg.  Mr. Berg filed

4 a written pleading with this Court objecting to the

5 discharge of the examiner.  I believe the objection -- the

6 substance of the objection is that Mr. Berg disagrees with

7 the conclusions and recommendations we made in our report.

8 We obviously stand by those conclusions.  We believe they

9 were thoroughly researched, well-founded and -- and I

10 believe they've been largely sustained by this Court during

11 the course of this case.

12           However, despite that, the fact that he might

13 disagree with our conclusions is not a basis to deny the

14 examiner discharge as we requested in this case.  So we

15 would request that that objection be overruled and -- and

16 our order, as we've agreed to the modification with Mr.

17 Rosen, be modified -- be granted as well.

18           THE COURT:  All right.  Mr. Berg.  Is Mr. Berg on

19 the line?

20      (No verbal response)

21           THE COURT:  All right.  Well, I'm prepared to

22 overrule Mr. Berg's objection.  I think not only is it

23 simply that he disagrees with the report, but I think it is

24 rehashing arguments made by Mr. Berg at the confirmation

25 hearing.
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1           And I agree it is not a basis --

2           MR. BERG:   Hello.

3           THE COURT:  Yes.  Mr. Berg?

4           MR. BERG:  Oh, there we are.  I'm sorry.  I do not

5 object to the examiner's discharge.  I don't know why I was

6 offline there for a bit.  My main -- my main issues are

7 regarding the exculpation and the destruction of documents

8 is the -- is the large one for me.  That -- at this point we

9 -- I mean, I've got a list of documents I expected to

10 feature prominently in the examiner's report and they did

11 not.  That -- that is in large part why I disagree with the

12 -- I mean, he is -- he has painted it basically as me

13 disagreeing with the conclusions.

14           What I -- what my argument is more along the lines

15 of not so much disagreeing with the conclusions as there are

16 documents that -- that I know of that are in -- for example,

17 the PF -- PSI report that I believe should have been

18 considered by the examiner, should have been included in his

19 report and that paint an entirely different picture than

20 what he -- what he addressed in his report.

21           THE COURT:  Well, then isn't that simply

22 disagreeing with the report and the conclusions of the

23 report?

24           MR. BERG:  I -- I can -- I guess to an extent that

25 might be true.  I -- let me -- let me revise my train of
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1 thought.  I've  -- you just completely derailed it.  All

2 right.  Assuming we do that, my argument basically was to

3 hold off on the destruction of documents.  We've got --

4 let's see here, skip way ahead.

5           Basically, if the documents are destroyed, we have

6 no way of knowing whether the examiner holds other documents

7 which might indicate misconduct on the part of the examiner.

8 That -- that is my primary concern right there.  If they're

9 destroyed, obviously, the way -- if he operates in his own

10 self-interest he's going to destroy anything that might

11 essentially be damaging to him and retain anything that --

12 that could be -- could support his cause if there is any

13 later litigation regarding potential misconduct.  And if he

14 -- if he destroys these documents we have no way of knowing

15 whether -- whether any of the other documents he holds

16 justify misconduct.

17           MR. SEWELL:  Your Honor, may I address the issue

18 of the documents for a second?  I -- I think I can alleviate

19 whatever concern might be there.

20           The vast majority of documents that we obtained

21 during the course of our investigation were -- were either

22 from the database maintained by Weil Gotshal or were

23 subsequently deposited into that database as we conducted

24 our investigation.  So, essentially, the -- you know, ninety

25 percent of what we have is duplicative of what the debtor
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1 already has.

2           We did obtain some documents, pretty limited

3 documents from third parties.  We entered into

4 confidentiality agreements with those third parties which

5 obligated us to either destroy those or return those to

6 those third parties.  So, in essence, we would be complying

7 with our obligations to those third parties.

8           We filed -- Your Honor, many of our documents that

9 we relied upon were attached to the report and are still

10 available.  You can look at the exhibits that are attached

11 to the report online and pull down PDFs of those.  So the

12 reality is that the documents that we are getting rid of,

13 basically, are primarily either extra copies of what the

14 debtor already has or they're documents that we have

15 obligations with respect to the third parties to -- to

16 destroy or return them.

17           THE COURT:  Yeah. And, Mr. Berg, I -- I see

18 nothing unusual about the examiner's request.  The examiner,

19 other than his report, has no documents that aren't

20 available from other parties and I agree that the examiner

21 is not supposed to act as a free repository for discoverable

22 evidence.

23           To the extent you --

24           MR. BERG:  But the --

25           THE COURT:  To the extent you're suggesting that
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1 the -- you want the documents because you may want to

2 instigate litigation against the examiner for misconduct,

3 I'm not going to allow that.  The examiner was appointed as

4 an officer of the court to provide a report to the Court and

5 the examiner did exactly what the Court asked the examiner

6 to do.  Whether you disagree with the conclusions of the

7 report, I don't think that's relevant.  I think the fact is

8 the report was issued and that's exactly what the examiner

9 was required to do.  And the examiner is entitled to

10 exculpation to the extent his activities were conducted in

11 this case.

12           MR. BERG:  Okay.  Well, thank you, Your Honor, for

13 considering my -- my attempt at least.

14           THE COURT:  All right.  I will enter the order.

15 You've worked out the thirty-day --

16           MR. SEWELL:  Yes, Your Honor.  We'll submit that

17 order under certification of counsel.

18           How does your -- does Your Honor want me to wait

19 with respect to the final application for compensation so

20 that's heard with the other ones or -- or should we submit

21 an order on that as well?

22           THE COURT:  I -- I don't think there's any reason

23 to wait.  Do any of the other administrative professional

24 parties agree?

25           MR. ROSEN:  We have no problem with it going
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1 forward now, Your Honor.

2           THE COURT:  All right.

3           MR. SEWELL:  Okay.

4           THE COURT:  I have no problem with the fee

5 requested by the examiner.  I will approve it --

6           MR. SEWELL:  Okay.

7           THE COURT:  -- on a final basis.

8           MR. SEWELL:  Thank you, Your Honor.  I appreciate

9 that.

10           And with that, Your Honor, may I be excused?

11           THE COURT:  You may.

12           MR. SEWELL:  Thank you.

13           MR. ROSEN:  Thanks.

14           THE COURT:  And I thank the examiner for his work.

15           MR. SEWELL:  Thank you.

16           MR. ROSEN:  Thanks, Henry.

17           Your Honor, that takes us to Item Number 25, and

18 it's reflected on here as being continued.  I just want the

19 Court to note that this was the motion of Greg Camas or

20 Camas with respect to extending the time period to file a

21 claim.

22           THE COURT:  Okay.

23           MR. ROSEN:  So we're going to push that to the end

24 of May.

25           THE COURT:  Okay.
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1           MR. ROSEN:  Your Honor, what I would like to do

2 now is proceed to Item Number 28, which were all of those

3 fee applications that we had attached there or the index as

4 Exhibit H referenced.  I know that speaking from -- I know

5 that speaking from the perspective of Weil, Gotshal and

6 Manges, we have had some discussions with the United States

7 Trustee, Ms. Leamy, and as a result of that, Weil, Gotshal

8 reduced its fee application by $50,245.78.  This was a

9 voluntary reduction, but it addressed some of the concerns

10 that Ms. Leamy had.

11           I know that we have circulated to the parties a

12 chart which sets forth what the numbers are after

13 discussions with Ms. Leamy for the other professionals as

14 well, and I believe that the United Sates Trustee has no

15 objections to the entry of this form of order on an interim

16 basis subject to the final fee hearing which is going to be

17 heard, Your Honor, in the last week of July.

18           THE COURT:  Is that correct, Ms. Leamy?

19           MS. LEAMY:  Good morning, Your Honor.  Jane Leamy

20 for the United States Trustee.

21           Mr. Rosen's correct and I believe there is a

22 summary chart that he will hand up that indicates some other

23 reductions as well.

24           Thank you.

25           THE COURT:  Okay.
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1           MR. ROSEN:  Your Honor, may I approach?

2           THE COURT:  You may.

3           All right.  Well, there were some objections, I

4 think, to some of the interim fee requests.

5           MR. ROSEN:  Yes, Your Honor.  I don't know if Mr.

6 Schukfed (ph) is on the phone.  Mr. Schukfed files one to

7 the Weil Gotshal and to the Alvarez and Marsal every month

8 as well as I think he -- he may now lodge some to --

9 objections to a few others as well.  And he has been doing

10 this throughout the Chapter 11 case, Your Honor.  We've

11 never addressed them, Your Honor.  We've always said we

12 would carry it to the final.  If the Court would like to

13 address it now, obviously -- Mr. Schukfed may be on the

14 phone.  I don't know, though.

15           THE COURT:  I thought I saw -- I guess he is not.

16 I will deal with those at the -- at the final fee

17 application.  I had no other concerns and will approve the

18 fees on an interim basis.

19           MR. ROSEN:  Thank you very much, Your Honor.

20           Your Honor, I think we can get rid of one other

21 status conference on a fairly expedited basis, and this

22 would be Item Number 27 on the agenda.  It is a status

23 conference with respect to the adversary proceeding that was

24 commenced, Washington Mutual, Inc. versus XL Specialty

25 Insurance Company, et al.
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1      (Pause)

2           MR. OLIVERE:  Good morning, Your Honor.  Mark

3 Olivere, Cousins, Chipman and Brown, counsel to WMI

4 liquidating trust with respect to adversary proceeding 12-

5 50422 against XL Specialty Insurance Company and eleven

6 other insurance carriers.

7           Your Honor, today was originally scheduled as a

8 Rule 16(b) scheduling conference, but with the consent of

9 chambers and the stipulation among the parties here, we have

10 agreed to go forward today as just a status conference only.

11           Your Honor, in connection with that the parties

12 filed a join status report last Friday.  A copy should have

13 been included in your binder.  If you don't, I have another

14 copy I can hand up.

15           THE COURT:  I do have that.

16           MR. OLIVERE:  Okay, Your Honor.

17           Well, Your Honor, joining me is my co-counsel,

18 Matt Heyn from the law firm of Klee, Tuchin, Bogdanoff and

19 Stern.  Mr. Heyn has previously been admitted pro hac in

20 these cases and with the Court's permission I'll just turn

21 it over to Mr. Heyn to go over the status and answer any

22 questions you have.

23           THE COURT:  Thank you.

24           MR. HEYN:  Good morning, Your Honor.  As my

25 colleague said, Matt Heyn, from Klee, Tuchin, Bogdanoff and
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1 Stern.

2           Your Honor, this is a adversary proceeding against

3 twelve insurance carriers seeking damages for breach of

4 contract, damages for breach of the duty of good faith, and

5 declaratory relief.

6           Pursuant to Your Honor's order, we've continued

7 the response deadline to the complaint until today.  At our

8 Rule 26(f) conference with the insurance carriers they

9 indicated that they would be filing a motion -- one or more

10 motions to dismiss today, which we will answer in five

11 weeks, and a reply will be coming shortly thereafter.

12           We would propose that the Rule 16 scheduling

13 conference be continued until about one month after Your

14 Honor decides these motions to dismiss.  Although they might

15 not have made it in the binder, there was filed a joint

16 status report signed off by all parties to this adversary

17 proceeding agreeing to this -- this course.

18           THE COURT:  Yeah.  I did see that and that is

19 fine.

20           MR. HEYN:  If Your Honor has any questions, I'm

21 happy to address them now.  I -- I don't want to unfairly

22 prejudice the defendants who may not be here.

23           THE COURT:  No.  I have no questions.

24           MR. HEYN:  Thank you, Your Honor.

25           THE COURT:  All right.  Thank you.
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1           MR. ROSEN:  Your Honor, I believe that takes us

2 now to Items 20 and --

3           THE COURT:  26.

4           MR. ROSEN:  -- 26, that sounds about right, 26 and

5 I will cede the podium to Mr. Etkin or Mr. Sherwood and Ms.

6 Kaswan.

7           THE COURT:  Thank you.

8      (Pause)

9           MR. SHERWOOD:  Good morning, Your Honor.

10           THE COURT:  Could -- could the operator mute the

11 lines?  We're getting some screeching.  Thank you.

12           Go ahead.

13           MR. SHERWOOD:  Your Honor, Jack Sherwood from

14 Lowenstein Sandler.  My partner, Mickey Etkin is here.  Beth

15 Kaswan, Chris Lometti and Craig Springer for the MBS

16 plaintiffs.

17           This is our motion to allow the MBS claim as a

18 Class 12 claim.  This motion was initially filed before

19 confirmation and was postponed until after confirmation by

20 the Court and then adjourned a few times by the -- by the

21 parties until today.  Also, by stipulation with the debtors,

22 we were allowed to file a reply by Friday at noon, which we

23 filed.

24           THE COURT:  I did get that.

25           MR. SHERWOOD:  Your Honor, I think that reply and
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1 our original papers pretty well lay out our position on this

2 motion.  But I would like to emphasize a few points.

3           First, Your Honor, when we talk about the

4 stipulation of November 20th, 2010, which is a focal point

5 of this motion, that stipulation permits the MBS plaintiffs

6 to re-file their claims in the event there is a recovery for

7 holders of allowed subordinated claims as that term is

8 defined in the plan.

9           Importantly, Your Honor, that stipulation does not

10 limit the form of the recovery under the plan and nowhere in

11 that stipulation is there an agreement by the MBS plaintiffs

12 with respect to classification of the claims once they are

13 re-filed.

14           One of the interesting or important points is that

15 the amended thirty-second objection to claims which gave

16 rise to the stipulation didn't even raise the issue of

17 subordination under Section 510(b), and neither did the

18 seventh amended plan address subordination.  So I think when

19 you talk about the intent and the clear language of the

20 stipulation, it's clear on its face and the Court should

21 apply it as written.

22           The debtors argue that the term "recovery" has not

23 kicked in yet.  I'll call this the trigger argument.

24           THE COURT:  Uh-huh.

25           MR. SHERWOOD:  Has -- has the trigger occurred for
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1 the filing of the proof of claim, and we think it's clear

2 that it did.  We cite to Black's Law Dictionary on recovery.

3 It's a -- it's a pretty easy word to figure out.  The

4 trigger for re-filing the claim, Your Honor, was simply

5 recovery, not a non-contingent recovery.  There is no

6 question, Your Honor, that there was a recovery to Class 18

7 under the seventh amended plan.  We -- we make a number of

8 arguments on that point in our papers, but I think there --

9 there are two very good ones that I would like to highlight.

10           The first is if you look at Section 1126(g) of the

11 code, that provision provides that creditors who do not

12 receive any property under the plan are deemed to reject the

13 plan and they're not allowed to vote.  Under the plan, the

14 debtors here considered Class 18 to be an impaired and

15 voting class, and if holders of Class 18 claims were not

16 entitled to any recovery under the plan as the debtors now

17 allege in the context of this motion, as a matter of law

18 under Section 1126(g) they would have been deemed to reject

19 the plan and not allowed to vote.

20           Now, consistent with that, Your Honor, the plan

21 itself provides at Section 30.2 at Page 73, it describes

22 impaired classes entitled to vote on the plan.  And it says

23 the claims and equity interests in classes -- and it rattles

24 off a number of classes including Class 18 -- are impaired

25 and are receiving distributions pursuant to the plan and
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1 are, therefore, entitled to vote to accept or reject the

2 plan.

3           Likewise, Your Honor, in this Court's solicitation

4 order which was filed on January 13th, 2011, it says at

5 Paragraph K on Page 4, that Class 18 is described as

6 subordinated claims and it says "they are impaired and

7 entitled to receive distributions under the plan."

8           So, Your Honor, the record is clear, by virtue of

9 1126, that the -- that Class 18 is receiving property under

10 the plan, and by virtue of this language in the plan and the

11 solicitation order that Class 18 is receiving a distribution

12 under the plan.  I think it's clear that that also means

13 that they are getting a recovery under the plan and that

14 triggered -- that the trigger has been triggered and the

15 filing of the proof of claim was -- was warranted.

16           Next, Your Honor, let me turn quickly to the

17 argument by the objectors that somehow, somewhere in a

18 stipulation there is a presumed agreement to be in Class 18.

19 And my first response to that, Your Honor, is that when you

20 have a clear agreement you shouldn't presume anything.  The

21 parole evidence rule, the case law on contract

22 interpretation makes it pretty clear that the Court should

23 not read something into a contract that isn't there.  And,

24 here, there is nowhere in the stipulation where the MBS

25 plaintiffs agree to Class 18 treatment.
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1           Again, when you highlight, Your Honor, that the

2 motion before the Court that gives right -- rise to the

3 stipulation was a motion not -- that didn't deal with

4 classification.  It dealt with the merits of the claim.  And

5 what happened back in November of 2010 was that you had a

6 situation where you had massive potential litigation to over

7 claim that may or may not have been subordinated at the

8 time, and simply the parties did what -- what parties do in

9 cases like that is -- is the MBS plaintiffs chose to

10 litigate that issue in the district court, fully reserving

11 all rights here once the trigger occur -- occurred.  But

12 there was never ever an agreement to subordinate.

13           Your Honor, we -- we -- you know, we try to

14 highlight that because this is a big case with a lot of

15 things going on.  And in this case the debtor sought and

16 obtained agreements from various parties and we -- we

17 referred to a couple of those agreements where subordination

18 was sought and obtained by the debtors.  So, certainly, if

19 the debtors intent was to get us to subordinate back in

20 November of 2010, they knew how to do that, but they didn't.

21           Your Honor, the -- we also -- we also cite the

22 Court to the comments of debtors' counsel prior to

23 confirmation in the context of the estimate -- the voting

24 motion.  We -- we cite to the quote where counsel says that

25 all the debtor had dealt with up to that point in time was
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1 whether the claim would ultimately be allowed or disallowed

2 on the merits.  And, Your Honor, I tried -- I've tried to

3 make it clear every time I've gotten up here was that we

4 never ever were seeking a full blown hearing on the merits

5 of our claim, but we just wanted to know what class we were

6 in before confirmation so that we could address that at

7 confirmation.

8           But -- but what counsel said quite clearly was

9 that the debtor never took the position at all as to whether

10 they -- that's the MBS plaintiffs -- would be treated in

11 Class 12 or Class 18.  So when he stood here and said that

12 prior to confirmation, he conceded that the debtors and the

13 estate had not obtained a concession from us with regard to

14 subordination.

15           Yet, in the context of this motion, Your Honor,

16 the debtor suggests that they had obtained such a concession

17 and that it was clear that those positions, frankly, are --

18 are very, very inconsistent.  The debtor is also -- and the

19 committee before the confirmation hearing suggested to this

20 Court when we were trying to have the issue of the class of

21 our claim heard and determined by the Court before

22 confirmation, that the issue of whether we were in Class 18

23 or Class 12 was one that would require extensive litigation.

24           Again, Your Honor, that is a hundred-and-eighty

25 degrees from the position that they now take that this
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1 agreement in November of 2010 in the stipulation is somehow

2 a clear indication that we agreed to be in Class 18.

3           If that was their position, Your Honor, I

4 respectfully submit that they should have made that clear

5 before confirmation.  But for reasons that I think I've gone

6 into before with Your Honor and -- in the papers, that's not

7 something that they wanted to do.  They deliberately took

8 the position that we were in Class 12 for voting purposes so

9 that they could turn around after confirmation, like they're

10 -- exactly like they're doing now and -- flip-flop on the

11 issue, which is interesting and creative, perhaps, but it's

12 totally unfair and unjust to my clients.

13           Your Honor, just a couple more points on -- on --

14 you know, the fact that we didn't agree to be in Class 18.

15           First, the seventh amended plan requires entry of

16 a final order determining that a claim is subordinated in

17 accordance with the Bankruptcy Code and -- and that would be

18 in plan Section 1.153, and no such final order was ever

19 entered.

20           And then, finally, Your Honor, on that issue

21 Paragraph 3 of the stipulation itself states that the

22 parties reserve all rights in all other respects, other than

23 those specifically addressed in the stipulation.  The

24 stipulation has a full integration clause, so, again, Your

25 Honor, the stipulation should be read as its written and the

Page 73

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 73 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 74 of 138



1 Court should not read anything into that concerning Class

2 18.

3           I -- at this point, Your Honor, I would like to

4 turn to the Tranquility issue that -- that's addressed by

5 the debtors' papers and -- and ours.

6           First of all, Your Honor, Rule 59(e) is -- is

7 ignored largely by the debtors' papers.  That is a high

8 standard and it has to be something more than we forgot to

9 argue it the first time.  And the objection by the committee

10 and the debtor or -- or the trust does not even try to --

11 try to address the Rule 59(e) standard.  There was no newly

12 discovered evidence.  There was no newly discovered legal

13 principle or intervening legal principle.  It really is a

14 case that the estate professionals basically said, wow.  We

15 should have -- we should have argued this SEC reg, but they

16 didn't.

17           Now we -- we are -- we are raising the Rule 59(e)

18 argument because we have it, but, frankly, Your Honor, we

19 think Tranquility was right.  And whether you did or didn't

20 consider the SEC regulation, we think Your Honor would --

21 would decide the same way.  And that is because the SEC

22 regulation talk about who was a depositor and who was an

23 issuer for SEC purposes.  And, essentially, what that does

24 is it sort of spreads liability beyond, you know, in this

25 case the trust to other people who have the responsibility
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1 for reporting and so forth.

2           But that's not why Your Honor -- Your Honor's

3 decision in Tranquility and in Mobil Tool is based on the

4 principle, which isn't changed in the least by the SEC reg,

5 that here we had some -- some trusts that had pools of

6 mortgages and the investors were not investing in a debtor

7 or an affiliate of the debtor, which is what 510(b) says.

8 They were -- they were investing in these pools of mortgages

9 and they didn't enjoy the benefits of good performance by

10 debtor or an affiliate or the -- or the risks of -- of bad

11 performance by a debtor or affiliate.

12           There, the successor failure of their investment

13 rose or fell based on the performance of the mortgages.  And

14 I think in the -- in the Tranquility opinion Your Honor gave

15 the example of -- of a sale of Apple stock or a broker

16 dealer selling dealer securities and suddenly bringing --

17 having that -- those types of situation bring 510 into play,

18 and that certainly is not the intention of 510 and it

19 shouldn't be applied, whether or not you consider that --

20 that SEC reg.

21           And, Your Honor, just to wrap that up, we also

22 cited from, I think it's Judge Shannon in SemCrude where he

23 made a -- a statement that is very applicable here, and that

24 is that, you know, a word might have one meaning for SEC

25 purposes where the SEC wants accountability and maybe to
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1 spread responsibility for certain things, but another for

2 510 and -- and we think that Your Honor -- Your Honor's view

3 of Tranquility and the purpose of 510 should continue to

4 carry the day, if the Court has to get there because they

5 haven't satisfied Rule 59(e).

6           Your Honor, let me just spend one -- one more

7 brief period of time on -- on the reserve issue and the

8 release.  Of course, Your Honor, it's our view that that

9 reserve needs to stay in place while we get to the bottom of

10 this.  The four-hundred-and-thirty-five-million-dollar

11 reserve was put up by the debtor in a Class 12.  It was

12 their decision to do that, and that reserve must stand

13 throughout the pendency of this litigation until it's

14 litigated to a final order.

15           And I think if Your Honor reads the confirmation

16 order together with the language of the plan, it is beyond

17 dispute that unless and until this Court enters -- or this

18 Court or some other Court enters a final order disposing of

19 this claim, that escrow -- that -- that reserve needs to

20 stay in place.

21           So, again, Your Honor, obviously we hope that

22 doesn't become relevant for today's purposes, but if it

23 does, we -- we think that the Court cannot order the release

24 of the reserve because that would be a violation of the

25 clear terms of the confirmation and the plan pursuant to
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1 which the reserve was set up.

2           Your Honor, I -- if the Court has any questions, I

3 -- I can answer otherwise I would maybe reserve some time on

4 rebuttal.

5           THE COURT:  You may.

6           MR. SHERWOOD:  Okay.  Thank you.

7           MR. STROCHAK:  Good morning, Your Honor.  Morning

8 by just a few minutes till.  Adam Strochak, Weil, Gotshal

9 and Manges for the liquidating trust.

10           Let me start with a little background on our

11 perspective on the stipulation issue and -- and the reasons

12 why we agree to it in the first place and -- and why we

13 think its intent is -- is quite clear from the language of

14 the stipulation as well as the circumstances under which it

15 was entered.

16           We knew fairly early on in this case that -- that

17 timely distributions were going to be critical and that in

18 order to achieve timely distributions, in order to -- in

19 addition to getting past confirmation, which took longer

20 than anyone hoped or anticipated, that we were going to need

21 to make progress in the claims process because we -- we were

22 fundamentally going to have a limited fund and there were

23 going to have to be certain reserves and those reserves

24 would -- would cause delays in distributions to -- to credit

25 -- to holders of allowed claims.
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1           So we needed a priority throughout the case to

2 move as quickly as we could through the claims process and -

3 - and, obviously, as Your Honor is aware, we -- this is not

4 a case where we sat back and waited until the plan got

5 confirmed to -- to really make significant progress in

6 objecting to -- to claims and -- and moving through the

7 claims resolution process.  So -- so that was really a quite

8 critical issue early on.

9           When we filed the initial objection and then

10 resolved the initial objection to the MBS plaintiffs'

11 claims, we had a plan out there that provided for a

12 contingent distribution to subordinated creditors with a

13 very wide range on it of somewhere between zero and a

14 hundred percent recovery.

15           So what we agreed to with them was a stipulation

16 that provided for the withdrawal of their claim.  We didn't

17 simply stay the claims litigation process.  We didn't just

18 agree to a standstill.  We -- we worked out a stipulation

19 that provided for the complete withdrawal of their claims

20 with a right to re-file in the event there was a recovery

21 for -- for subordinated claims.

22           And we think it's quite clear when you look at the

23 stipulation as a whole and when you look at all the

24 circumstances under which it was entered, that implicit in

25 that and that the only reasonable way to interpret the right
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1 to re-file language is that the right to re-file would --

2 would only apply to a subordinated claim.  Otherwise, the

3 language regarding the timing of re-filing; that is, if

4 there is a recovery for subordinated claims, really makes no

5 sense at all.

6           If the -- if the plaintiffs were taking the

7 position that -- that -- that they were entitled to a

8 general unsecured claim, then it would have made sense to

9 proceed with that litigation and get to the point where

10 there was a judgment resolving their claim one way or the

11 other rather than deferring it until it became clearer what

12 the ultimate recovery for -- for subordinated creditors

13 would be.

14           The withdrawal has -- has meaning and -- and to

15 interpret the stipulation the way the plaintiffs are

16 suggesting now really -- really guts the meaning of the

17 stipulation from our perspective and what it achieved from

18 our perspective.

19           So fast-forward to -- to the current -- the plan

20 that was actually confirmed and we have a plan that -- that

21 provides for subordinated creditors much the same way as the

22 plan that was on file at the time of the stipulation.  The

23 plan confirmed by the Court provides for a distribution of

24 -- of liquidating trust interests to subordinated creditors

25 if -- it's a contingent distribution -- if we ever get to
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1 the point where there's sufficient value to clear what's

2 ahead of them in the waterfall.  So it's a wholly contingent

3 right to receive liquidation trust interest at a time in the

4 future in the event that the waterfall satisfies all -- all

5 claims ahead of them.

6           So -- so when you compare what was on file at the

7 time of the stipulation and -- and what we actually ended up

8 with in a confirmed plan, there really is no difference from

9 -- from the perspective of the stipulation and what the

10 stipulation achieved for the debtors.

11           So the interpretation that the -- that the

12 plaintiffs are now offering is one that basically says,

13 well, there really was no bargain for -- for the -- for the

14 debtors; that is, we -- we had the right to re-file at any

15 time.

16           So while the debtors gave up their right and the

17 creditors' committee and every other party interest -- party

18 in interest in the case, while they -- they gave up their

19 right to proceed in a timely fashion with adjudication of

20 this claim so that it could be resolved and not present any

21 -- any difficulties for distributions to creditors on

22 account of any reserve or -- or any other issue -- that's

23 what the debtors got -- that the -- that the plaintiffs,

24 essentially, had the right to vitiate that bargain at any

25 time.  They could come in at any time and say, well, you
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1 know, the plan provides for a contingent right of

2 distribution to subordinated creditors.  Therefore, there's

3 been a recovery and we can go ahead and -- and move forward

4 with -- with assertion of our claim.

5           And --

6           THE COURT:  Mr. Strochak --

7           MR. STROCHAK:  Uh-huh.

8           THE COURT:  -- does the plan provide that

9 liquidating trust certificates are not distributed now, but

10 only after the waterfall is satisfied?

11           MR. STROCHAK:  That's my understanding, Your

12 Honor.  Yeah.  I'm getting a lot of head nods that I got

13 that one correct.

14           THE COURT:  Yeah.

15           MR. STROCHAK:  So there's no actual distribution

16 of certificates at this time and while the liquidating

17 trustee, the trust advisory board, and -- and everyone else

18 who is involved in the process is obviously working as hard

19 as they can to get distributions as far down the waterfall

20 as -- as is possible, at this point we don't know whether

21 there ultimately will be any trust certificates distributed.

22           So we -- we made this point in our papers, Your

23 Honor, on the -- on the definition of recovery and in the

24 stipulation, of course.  As interpreting that stipulation

25 one question for the Court is, well, what does it mean for
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1 there to be a recovery, and I think, you know, Your Honor's

2 question suggests exactly where -- where we think it is, is

3 that nothing has been distributed at this point in time, so,

4 therefore, there's no recovery.

5           The plaintiffs' have cited Black's Law Dictionary

6 and they actually cite the second definition in Black's.

7 The first definition that Black's offers for recovery is --

8 is regaining or restoring something taken away.  Well, under

9 our plan and -- and, you know, obviously, everybody wishes

10 it could have been better.  But -- but nothing has been

11 regained or restored at this point.  The subordinated

12 creditors, to the extent they had claims, be they disputed

13 or -- or fixed, to the extent that they had claims, they

14 have received nothing on those claims until some as yet

15 undefined point in the future hopefully; a bit of a hope

16 certificate on -- on those.

17           And they cited the Enron decision, which while not

18 directly on point and I don't suggest that it was directly

19 on point, provides a useful analogy.  In Enron there was an

20 objection to -- to distributions -- excuse me.  There was an

21 objection to the plan on the grounds that it was providing

22 property to -- to a subordinated class or to a shareholder

23 class, when what the plan said was that it would be a

24 contingent right of distribution should -- should

25 distributions clear the rest of the waterfall.
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1           And -- and Judge Gonzalez, I believe, overruled

2 that objection and said, no.  This doesn't violate the

3 absolute priority rule. There's no distribution being made.

4 It's simply a contingent right to get something in the

5 future should -- should the waterfall fill the rest of the

6 -- of the recoveries.  And it's an analogous situation here.

7           So you may be asking, Your Honor, what -- what's

8 the harm in being early.  We often complain that people are

9 late and the Bankruptcy Code has a -- Bankruptcy Code and

10 the case law, of course, has well defined standards for

11 under what circumstances we'll allow somebody to assert a

12 right if they -- if they're late.  But what's the harm in

13 being early?

14           Well, here the harm is that it would vitiate the

15 bargain that we struck on -- on the stipulation; that we

16 bargained for the withdrawal of that claim so that we would

17 not have to deal with reserves, that we would not have to

18 deal with litigation of these issues unless and until there

19 was actually recovery for subordinated creditors.  And it

20 has a very real effect on the other creditors of the estate,

21 on senior creditors of the estate.

22           There was -- I think -- I think Mr. Sherwood may

23 have misspoken unintentionally.  The reserve is not $435

24 million, you know, cash set aside.  That's not the way the

25 reserve works under our plan.  The way the reserve works is
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1 -- is that we have to reserve for the claim as if it were an

2 allowed claim in the amount of 435.  So all -- all claims,

3 all disputed claims are reserved for as if they were allowed

4 in that amount and then that is calculated in accordance

5 with the holdbacks and everything else.

6           The effect of reserving as if they are an allowed

7 claim is -- is quite significant due to the accruance -- the

8 accruing of post-petition interest, continuing accrual of

9 post-petition interest on claims -- on allowed claims that

10 have not received their distribution, and has a particularly

11 dramatic effect due to the Court's rulings with respect to

12 the pay-over requirements of the contractually subordinated

13 creditors, in particular the peers.

14           So we have those in our papers and -- and, you

15 know, the rough calculation is that -- that continuing to

16 reserve for the MBS plaintiffs' claim as if it were an

17 allowed claim of 435 million essentially incurs $700,000 per

18 month in additional post-petition interest expense because

19 -- because that money, what's held back, can't be

20 distributed to holders of allowed claims and the interest

21 continues to accrue on what has not been distributed on

22 their claims.

23           The effect is much more significant on the peers

24 due to the contractual pay-over requirement.  The peers,

25 while they accrue interest at the federal judgment rate in
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1 accordance with the Court's order, they pay-over interest to

2 senior creditors at the contractual rate.  So the effect on

3 the peers is to reduce their recovery by -- by about $2

4 million a month.  So it's a quite significant effect on --

5 on all creditors of the estate and a very dramatic effect on

6 the peers to continue to have to hold the reserve for -- for

7 the MBS claim.

8           Let me comment briefly on the assertion that we

9 somehow, I guess, sandbagged them and -- and that the

10 comments made in connection with the temporary allowance

11 motion at the time of confirmation are some type of

12 admission that -- that we never expected that -- that the

13 stipulation would limit them only to a subordinated claim.

14           It's always been our position that the -- that the

15 stipulation limited them to a subordinated claim.  We just

16 didn't expect them to agree with it, and, obviously, they

17 haven't.  The temporary allowance motion, Your Honor

18 remembers, was -- came before the Court on the MBS

19 plaintiffs' application to -- to temporarily allow their

20 claim into a Class 12 for voting purposes.  They asked for

21 it in Class 12 and we looked at the circumstances and said,

22 okay.  We can agree to that.

23           And -- and then they took a step back and said,

24 well, we're not sure we really want what we asked for.

25 We're afraid that you might ultimately try and subordinate
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1 us, so what we really want is by -- by giving us temporary

2 allowance in Class 12, there ought to be a final

3 determination that -- that for distribution purposes we're

4 in Class 12.  And we stood up and said, no.  That's not what

5 temporary allowance is about.

6           And Your Honor ultimately agreed with us that --

7 that there was not going to be a determination of -- of the

8 classification for distribution purposes at the time of

9 confirmation; that that was an issue for later, and that

10 because the plaintiffs had asked for temporary allowance in

11 Class 12, it was appropriate to give them temporary

12 allowance for voting purposes in Class 12, notwithstanding

13 the fact that down the road there was going to be a dispute

14 over whether it was a general unsecured claim or a

15 subordinated claim, both under the stipulation and should we

16 clear the stipulation under -- under 510(b) which would --

17 which would need to be adjudicated.

18           And while the MBS plaintiffs contend -- contended

19 that that was unfair, Your Honor ultimately ruled that it

20 was not unfair; that creditors all the time bear the risk

21 that they might later be subordinated due to -- due to the

22 application of 510(b) or other principles of subordination.

23 So that's where we were on that.

24           Let me pause on the 1126 argument that -- that Mr.

25 Sherwood made in his remarks.  He is suggesting that -- that
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1 under 1126 creditors who didn’t get property would be deemed

2 to reject and, therefore, if we go back to the question of

3 recovery, has there been any recovery at this point for

4 subordinated creditors that would allow reassertion of the

5 claim, that we should look to 1126(g) for guidance.

6           We certainly could have, under 1126(g) said that

7 there's no distribution to subordinated creditors.  It's

8 only a contingent right in the event we clear the waterfall

9 later.  So we'll just deem them to reject the plan and --

10 and effectively cram down over them.  But that wouldn't work

11 under our plan, Your Honor.

12           Your Honor, we worked for -- for three years to

13 try and get a recovery to -- to shareholders.  We had

14 enormous litigation over that and we ended up with a -- with

15 a plan that was the product of really an extraordinarily --

16 extraordinary compromise and we wanted anyone senior to

17 shareholders to vote in order to -- to confirm that plan

18 without having to deal with Armstrong issues or absolute

19 priority issues or anything else.

20           And, ultimately, we did get to vote.  The plan was

21 confirmed in history.  That's obviously very familiar to the

22 Court.  So that's the reason why we proceeded that way.  I

23 think we probably could have gone either way under 1126 and

24 that's why we opted to go the way we did.

25           Let -- let me turn if I could to merits of the
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1 subordination argument and -- and start with the

2 reconsideration aspects.  We're here on a different claim

3 now, Your Honor.

4           Tranquility had not filed a lawsuit before

5 asserting its proof of claim.  The plaintiffs here obviously

6 had.  There certainly are similarities in the claims. There

7 are common issues.  There are also very different issues.

8 The bulk of Tranquility's claim was asserted under

9 California State Securities law.  They only had a handful of

10 -- of tranches subject to federal law, and as Your Honor is

11 familiar from the opinions and the history of that matter.

12           Even if we were to look at this through the lens

13 of reconsideration, what the plaintiffs are trying to do

14 here is to -- is to say that the Court's ruling on the

15 Tranquility matter is absolute, final law of the case, never

16 get to look at it again.  But that's not what the law of the

17 case doctrine is about, Your Honor.

18           The law of the case doctrine is about when a

19 matter is -- is kind of firmly settled, that it's going to

20 govern for the rest of the case.  There is no conceivable

21 way that the Tranquility matter could be considered resolved

22 or settled as a matter of law.  We had a timely motion for

23 reconsideration of the Court's decision pending, which the

24 creditors' committee had filed and which the debtors had

25 joined.  That matter was pending when we reached a
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1 compromise to resolve the Tranquility claim.

2           But the issues that were raised in the

3 reconsideration motion had not been adjudicated.  That

4 motion was still pending.  The MBS plaintiffs intervened in

5 that motion so that they could be heard on it, on the merits

6 presumably because if all they were going to do is step up

7 and say, too little, too late, Your Honor, that's certainly

8 an argument that Tranquility could have and -- and I'm sure

9 would have made had we -- had we litigated that motion

10 before -- before settling the claim.

11           So the matter is not settled.  The motion for

12 reconsideration remains pending and there is absolutely no

13 reason that the Court should not address that -- that is,

14 should it reach the subordination issues, there is no reason

15 that the Court should not address it in full and address all

16 the substantive issues that -- that are before the Court.

17           Even if the Court were to look at it through the

18 lens of reconsideration, our argument, Your Honor, is that

19 the Court's decision on -- on subordination is -- falls into

20 the category of a clear error of law that ought to be

21 corrected, and it's obviously with -- with all due respect

22 to the Court that -- that we suggest that.

23           You know, having read the opinion when it came

24 down and the Court's reasoning, it became apparent to the

25 creditors' committee and to the debtors that -- that
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1 Tranquility had led the Court to an incorrect decision as a

2 matter of law and that it was really incumbent on us, on

3 behalf of the estate, to raise that and -- and make sure

4 that we put before the Court all the information necessary

5 so that -- so that -- in our view it was an error and if the

6 Court concluded it was an error, it would have the benefit

7 of all -- all the reasoning and rationale before it before

8 that decision became final.

9           The fundamental left turn that we think

10 Tranquility made in its analysis and -- and ended up in the

11 Court's opinion was the distinction between issuer and

12 issuing entity.  And this becomes clear in looking at the

13 MBS plaintiffs' amended complaint in the -- in the Western

14 District of Washington action as well as their amended proof

15 of claim asserted here.

16           In the very beginning of the amended complaint,

17 the plaintiffs talk about their action on -- on securities

18 issued and served by -- by WaMu Capital, the underwriter, in

19 conjunction with the depositors of the -- of the mortgage

20 assets into the trusts:  The Washington Mutual -- excuse me

21 -- WaMu Asset Acceptance Corporation and Washington Mutual

22 Mortgage Securities Corporation.

23           That filters through into the amended proof of

24 claim that they've asserted here where it alleges quite

25 clearly in Paragraph 134 -- it takes a while to get to it.
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1 But in 134 they make it, you know, quite clear the

2 allegation that -- that WaMu Asset Acceptance Corporation

3 served as the issuer of the mortgage-backed securities that

4 -- that the plaintiffs purchased.

5           It becomes even clearer in looking at the -- at

6 the complaint as a whole; that is, in the Western District

7 of Washington the plaintiffs didn't sue the trusts.  They

8 didn't sue the trusts at all.  They sued Washington Mutual

9 Asset Acceptance, Washington Mutual Capital Corporation.

10 Their claim; that is, their fundamental allegation that

11 there has been illegality in the issuance of the securities

12 that they purchased, that claim is one that is asserted

13 against, among other entities, the depositor, not the trust.

14           And the reason for that is -- is because of -- of

15 the principles under the securities law that we have -- that

16 we have laid out -- the creditors' committee laid out in its

17 motion to amend and we have incorporated into our response

18 to the -- to the pending motion for a determination that --

19 that plaintiffs have filed for a determination that this

20 claim is essentially not subject to subordination.  What

21 they're really seeking now in the pending motion is a

22 declaration that -- that their claim is not subject to

23 subordination as a matter of law.

24           And, you know, we've looked at that and concluded,

25 much for the  same reason that we did in -- in conjunction
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1 with Tranquility where we went ahead and Tranquility had

2 objected and -- and said that, no, you shouldn't deal with

3 subordination now, Your Honor.  We asked the Court to

4 address subordination and for the same reason that we did in

5 conjunction with Tranquility, we think it's appropriate for

6 the Court to -- to address it here and now should it --

7 should it reach the issue and not resolve it based on the --

8 on the stipulation.

9           So -- so what's the error in the Tranquility

10 analysis and why should -- should the result that the Court

11 reached in the Tranquility opinion not pertain here?

12           The real issue, obviously, goes back to 510(b) as

13 it must.  What we're -- what we're talking about is

14 fundamentally a question of statutory interpretation and

15 Section 510(b) says that -- that we subordinate a claim that

16 arises from the purchase or sale of a security of the debtor

17 or an affiliate of the debtor.  It doesn't say a security

18 for which the debtor or the affiliate is the issuing entity.

19 It says, a security of the debtor or an affiliate of the

20 debtor.

21           And the problem is this distinction, this

22 artificial distinction that says, well, if it's a security

23 for which the affiliate is the issuing entity, then -- then

24 no subordination.  If it's a security for -- if it's a

25 security of an entity that's the issuer, then -- then, yes,
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1 subordination.  And it's that distinction, that fundamental

2 distinction that we think is the -- is the error.

3           We have a situation here where the securities laws

4 provide quite unambiguously that -- that the issuer of

5 mortgage-backed securities is the depositor that deposits

6 the mortgages into the trust.  The trust is merely a

7 conduit.  The trust holds the mortgages, distributes the

8 principal and interest payments, works with the servicer to

9 make sure the mortgages get serviced.  But it's really a

10 conduit entity, and it's the -- it's the depositor, for

11 securities law purposes, that's the issuer.  It's the

12 depositor who is involved in the issuance of the security

13 and it's the depositor who the plaintiffs have asserted is

14 responsible for illegality in the issuance of the -- of the

15 securities.

16           Your Honor's opinion discussed the circumstances

17 of, well, let's think of the debtor or the affiliate was

18 just an underwriter or a broker and all it did was sell

19 stock of some third party company.  I think Your Honor used

20 Apple --

21           THE COURT:  Uh-huh.

22           MR. STROCHAK:  -- in the decision.  So -- so why

23 should this be any different.  And the reason why it's

24 different, Your Honor, is because of the securities laws and

25 because we're dealing with mortgage-backed securities here.
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1           This is not a situation where -- where we have

2 truly a -- a completely third party security that has

3 nothing to do with -- with either the debtor or the

4 affiliate.  This is -- this is mortgage-backed securities.

5 We live under a different regulatory regime that -- that

6 concludes that it is the depositor that is the issuer of the

7 security.

8           So while it's undisputed that Apple would be

9 completely unrelated to this estate in the hypothetical, the

10 same conclusion cannot be reached as to -- as to the issuer

11 of the securities for securities laws purposes.  And the

12 issuer -- excuse me -- the issuer under securities laws, the

13 depositor, Washington Mutual, WaMu Asset Acceptance

14 Corporation is undisputedly an affiliate of the debtor in

15 this case.  I don't think the plaintiffs have disputed that

16 and I think it's -- it's quite clear from the record that --

17 that that's the case.

18           So we have a situation where under the securities

19 laws WaMu Asset Acceptance is the issuer.  It is the one

20 charged with responsibility for ensuring that the issuance

21 of the securities is legal.  The plaintiffs are asserting

22 claims in -- in the Western District of Washington against

23 WaMu Asset Acceptance, and WaMu Asset Acceptance is

24 indisputably an affiliate of the debtor at the time of the

25 issuance of the securities.

Page 94

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 94 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 95 of 138



1           So when you add all that up, we end up with a

2 situation that quite clearly demonstrates that the Court's

3 conclusion that -- that neither the debtors nor their

4 affiliates are issuers in -- in reaching its decision on

5 subordination, and that's a quote from Page 20 of the

6 Court's -- of the Court's opinion.  But that seems to us to

7 be quite contrary to what the securities laws provide and --

8 and we think leads inevitably to the result that these

9 claims, the MBS amended claim, must be subject to

10 subordination under Section 510(b) should we -- should we

11 get to the subordination issue on the -- on the merits.

12           I've struggled, Your Honor, and I can't find any

13 principal basis to come to the conclusion that the purposes

14 of Section 510(b) would be served any differently or there

15 should be any distinction between whether a claim is

16 asserted against an issuing entity or an issuer.  I don't

17 see any principal basis to make a distinction why the

18 policies of Section 510(b) would be applied any differently

19 to -- to a claim whether it's -- whether it's against the

20 issuer or whether it's against the issuing entity of the

21 securities.  It just doesn't make any sense to me under

22 510(b), and I've searched and scoured the case law and the

23 commentary for a rationale why they would be treated any

24 different and I -- and I simply can't -- I can't find any,

25 nor have the plaintiffs articulated any.
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1           The real issue is -- is as Slane and Kripke (ph)

2 made clear and all the rest of the commentary and much of

3 the case law makes clear is, you know, are we in a situation

4 where the risk of illegality in the issuance of the security

5 should be shifted in some way.  And it -- it seems, you

6 know, patently clear here that -- that where the code very

7 specifically provides that -- that we subordinate not just

8 claims associated with the purchase or sale of equity

9 securities, but also debt securities.  That's perfectly

10 clear from the statute.  Your Honor has already ruled that

11 way in connection with the WMB bondholders' disputes.

12           Where the statute makes the distinction between

13 equity securities and debt securities and where the statute

14 clearly provides that subordination is applicable to

15 securities of affiliates as well as securities of the

16 debtor.  We are not in a world where we are talking about

17 who bears the risk of illegality of issuance as between --

18 as between the purchasers of the securities and equity

19 holders of -- of the company as you would be in a

20 traditional, you know, stock subordination argument.

21           This is not that circumstance.  This is the

22 circumstance where we're talking about the risk of

23 illegality in issuance and whether a claim should be treated

24 pari passu with general creditors of the estate or whether

25 it should fall below general creditors of the estate.
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1           And for all the same reasons that -- that

2 subordination is there, we have a situation here where the

3 plaintiffs have a separate set of assets.  Their rights are

4 the mortgage-backed securities and the mortgages that

5 provide principal and interest payments for those securities

6 where those assets are separate, where -- where there is no

7 assertion whatsoever that those assets would be available

8 for distribution to general creditors of the -- of the

9 holding company estate.  Those assets are gone from the

10 system so to speak.  They're in the trust and the general

11 creditors of the estate have no access to those, nor do they

12 have any right of upside in the value that the -- that the

13 plaintiffs acquired when they bought their securities.

14           If the mortgage-backed securities that they

15 acquired did really well, if they had been underpriced in

16 the market, if they had been purchased for 100 cents on the

17 dollar and the market value increased to 105 cents -- I'm

18 just -- I'm just pulling a hypothetical here -- that

19 increase in value would have been solely for the plaintiffs

20 to -- to enjoy.  It would not have gone back to creditors of

21 the estate in any way, shape, or form.

22           So for all the same reasons that you would

23 subordinate claims relating to the purchase or sale of

24 equity securities, it's equally applicable here because they

25 enjoyed -- the plaintiffs enjoyed all of the upside here.
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1 Just like the acquirer of stock would enjoy all the upside

2 in the value of the company, the acquirer of these

3 securities enjoyed all the upside in the value of the

4 mortgage-backed securities.

5           And for those reasons there -- there simply is no

6 policy basis to distinguish here between a security of an

7 issuer, which is -- which is what we have here, or a

8 security of an issuing entity.  We just don't see the basis.

9 And because -- because we do have securities of an issuer,

10 WaMu Asset Acceptance, and because that issuer for

11 securities law purposes is an affiliate of the debtors, the

12 plain language of 510(b) requires -- requires subordination

13 in this case.

14           Let me turn to the reserve just briefly, Your

15 Honor.  The plaintiffs are kind of standing general

16 appellate principles on their head with respect to the

17 reserve.  The -- there was no assertion or no suggestion and

18 no contemplation in the plan that should the Court conclude

19 that a claim is not in a particular class, that we would

20 have to continue to reserve in that class for the claim.

21           The Court has ample authority to order release of

22 the reserve under the -- under the confirmation order.  We

23 have -- we specifically set up the reserve process in a way

24 that we could come back and estimate claims, if we needed

25 to.  If we had a claim that was -- that was resulting in
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1 prejudice to the parties on account of the reserve, that we

2 could always come back and estimate the claim in order to --

3 in order to address that issue.

4           And the suggestion that we would have to keep the

5 reserve in the wrong class, should the Court rule that the

6 claim is subordinated, until the end of the appeal process,

7 essentially, gives the plaintiffs the right to go off, file

8 appeals.  We could go all the way to the Supreme Court and

9 it could take years to get that reserve released.  To

10 suggest that the Court is without authority to order the

11 release of the reserve is -- is not consistent with -- with

12 a prompt resolution of the estate or anything else in the

13 plan or the confirmation order.

14           Now, certainly, if -- if the Court decides to

15 release the reserve, the plaintiffs have the right to come

16 back and say, we're going to appeal, Your Honor, and we

17 would like a stay.  We would like to maintain the status quo

18 pending appeal.  The rules provide an adequate mechanism for

19 that and there's no reason that they should not be required

20 to bond the costs to the estate of maintaining the reserve.

21 And as I've articulated, it cost $2 million a month to the

22 peers' recovery, $700,000 overall in increased interest

23 payments by the -- by the estate.

24           And if we get to the point where the reserve is

25 released and the plaintiffs appeal, then this issue can be
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1 adequately dealt with in the context of an application for a

2 stay pending appeal, and the Court's determination of what

3 would be an appropriate bond on that -- on that appeal,

4 given the detriment to the estate and other creditors of

5 continuing to hold the reserve.

6           I'll stop there, Your Honor.  I know Mr. Johnson

7 probably wants to say a few words on behalf of the

8 creditors' committee, unless you have any questions?

9           THE COURT:  No.  Thank you.

10           MR. STROCHAK:  Thank you.

11           MR. JOHNSON:  Good afternoon, Your Honor.  Robert

12 Johnson from Akin Gump on behalf of the official committee

13 of unsecured creditors.

14           And before I begin, I would like to disclose that

15 the liquidating trust has engaged Akin Gump for certain

16 limited purposes, including advising the trust advisory

17 board.  But I'm here today on behalf of the creditors'

18 committee, the creditors' committee which made the motion to

19 alter, amend the Tranquility decision.  We will be filing an

20 amended 2014 statement shortly regarding that other

21 engagement.

22           Also, before I begin, I'm going to make reference

23 to a diagram which comes from the MBS plaintiffs' proof of

24 claim.  It's Page 59, Claim 4069.  May I approach and hand

25 up a copy?
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1           THE COURT:  You may.

2           Thank you.

3           MR. JOHNSON:  Your Honor, I'll begin with the

4 stipulation and order point.  Much has been said on that

5 already, but I just want to highlight a few points.

6           As -- as the liquidating trust has argued, there

7 was no recovery of actual property to Class 18 at the time

8 of the sixth amended plan nor now with the seventh amended

9 plan.  And so that's why we see that the stipulation  and

10 order that was entered into in November 2010 made sense;

11 that if you were to interpret that stipulation and order as

12 saying that there was already at that time a recovery to

13 allowed subordinated claim, the MBS plaintiffs could have

14 immediately re-filed their claim.

15           It only makes sense in the context of the

16 mandatory subordination of mortgage-backed securities to

17 other bonds that would place them in Class 18 that would

18 then make sense to put off the litigation of the merits of

19 the MBS plaintiffs' claim at that time in November 2010.

20           So we contend that -- that there was -- because

21 there was no recovery at that time, and there has not yet

22 been a recovery to Class 18 at this time, that it's

23 inappropriate for the claim to be filed at this time.

24           The plaintiffs have accused us of playing fast and

25 loose with them with regard to the debating, but it simply
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1 isn't so.  As the MBS plaintiffs have -- have alleged, as

2 they have argued under Section 1126(g), if they were going

3 to get no recovery, they would have been deemed to reject.

4 They wouldn't have had to vote.  They could have stayed in

5 and -- and agreed to be in Class 18, as certain other

6 securities fraud plaintiffs did, and they they could have

7 voted in Class 18.  But they choose not to do that.

8           Then when they came back in after the Tranquility

9 decision and they filed their claim, they then, in my

10 opinion, overreached by saying they wanted to be adjudicated

11 to the Class 12 for all purposes, not merely for voting, but

12 for all purposes.  And we said at that time, if you want to

13 vote in 12, we're happy to let you vote in 12, but you can't

14 be adjudicated with a -- a shortcut approach.  You have to

15 be in Class 12 for all purposes.  And on top of that it's

16 quite clear from the stipulation and order that there had

17 been no recovery to Class 18, still there's no recovery to

18 Class 18, and that they belong in Class 18.

19           We also very clearly articulated that we, the

20 creditors' committee, disagreed with the Tranquility

21 decision.  We had made the motion to alter or amend on

22 January 3rd and we felt that when the time was appropriate,

23 we would be able to make the arguments to Your Honor to

24 explain why we believed that that Tranquility decision did

25 contain an error of law and fact, and that it would cause a
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1 manifest injustice to the creditors who were in Classes 2

2 through 16.

3           As to the issue of whether the claim was to be

4 filed as a Class 12 or as a Class 18, there's just no such

5 thing on a proof of claim.  A proof of claim form has a box

6 that you can check if you have a secured claim and it's got

7 a box that you can check if you have a priority claim.  But

8 there's no place to put on a proof of claim form that this

9 is only going to be filed a subordinated claim.  So there's

10 -- that argument is just a red herring, Your Honor.

11           I would like to move onto the subordination point

12 and to -- to the Tranquility decision.

13           First, the plaintiffs have argued that we don't

14 have an appropriate basis under Rule 59(e) for the motion to

15 alter or amend.  And I would like to highlight, Your Honor,

16 this is not a new argument.  The creditors' committee has

17 consistently argued that the mortgage-backed securities at

18 issue were the securities of WaMu Asset Acceptance Corp.

19             What happened, however, was during the argument,

20 nobody made reference to Section 2(a)(4) of the Securities

21 Act or Section 3(a)(8) of the Exchange Act.  But this is a

22 securities fraud case.  The plaintiffs are making a claim

23 under Section 15 of the Securities Act and you have to look

24 at the statute under which a cause of action arises to look

25 at the definitions.
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1           And the definitions that are in the Securities Act

2 provide very clearly in Section 204 and in Section 3(a)(8)

3 that the depositor is the issuer.  So for purposes of

4 securities fraud, it's the depositor here, WaMu Asset

5 Acceptance Corp., which is the issuer of those certificates,

6 which we then served through the underwriter, WaMu Capital

7 Corp, done through the investors.

8           And you'll see on the bag, ma'am, that the trust

9 is below.  The mortgage lines are transferred into that

10 trust and then the certificates transfer up to the

11 depositor.  The depositor then transfers those to the

12 underwriter and the underwriter sells them to the investors.

13 So you can see from this arrangement that here -- and this

14 is in the plaintiffs' own proof of claim -- it's the

15 depositor here that's at issue.

16           Your Honor, the Max's Seafood case is a case that

17 we put in our pleading to call to the Court's attention that

18 the Third Circuit has said that if an argument -- that the

19 Court must consider, on a motion to alter or amend, an

20 argument, even if the argument had not previously been made.

21 We had argued that the depositor was the issuer.  It's just

22 that those citations hadn't been provided at that time.

23           And I regret that those citations had not been

24 provided to the Court at that time.  It certainly would have

25 made things a lot clearer if we had provided citations to
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1 2(a)(4), 3(a)(8), Securities Rule 191, Rule 3(b)(19) and

2 Regulation AB.  Believe me, Your Honor, I did a lot of

3 homework between December 20th of 2011 and January 3rd when

4 we filed our motion to alter or amend.

5           But, unfortunately, Your Honor, in -- in the

6 Court's decision with the sentence that says, "neither the

7 debtors nor their affiliates are the issuers of the

8 certificates," and that is the error that we wanted to call

9 to the Court's attention because under the securities laws,

10 which is at issue for a securities fraud case, it's the

11 depositor that is the issuer, and that is WaMu Asset

12 Acceptance Corp.

13           Now this is also what distinguishes this case from

14 SemCrude that Judge Shannon decided.  In SemCrude what Judge

15 Shannon had before him was a limited partnership and he

16 looked correctly at the Bankruptcy Code and said that the

17 definition of affiliate did not include a limited

18 partnership.

19           But here, the definition of an affiliate under the

20 Bankruptcy Code clearly does include a corporation that is

21 owned by WaMu Bank and that, in turn, is owned by WaMu, Inc.

22 So here we do fall within the definition of an affiliate and

23 that is what distinguishes us from the SemCrude decision.

24           It also distinguishes us from the analogy of Apple

25 stock because what we have here in this diagram shows that
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1 what -- what we have are mortgages that were originated by

2 WaMu Bank, transferred down to this depositor, and then

3 there was the securitization process to the investors.

4 That's a far cry from a situation in which WaMu Capital Corp

5 might be buying the stock of a completely unrelated entity.

6 These are related entities as shown in the diagram that the

7 MBS plaintiffs provided.  And that shows why it's so

8 different from Apple stock.

9           I would also like to point to the issue of the

10 equity risk and the policy arguments that were made by the

11 parties and by the Court with respect to 510(b).  And what's

12 important here is that it's not a question of acquiring an

13 interest in the affiliate of the debtor when you're talking

14 about a bond as opposed to a stock.

15           So just as those people who purchased the bonds of

16 WaMu Bank did not acquire an equity interest in WaMu Bank,

17 and yet their bonds were subordinated.  The Court properly

18 found that bonds that were issued by this entity, WaMu Bank,

19 which is an affiliate of WaMu, Inc, those are subordinated

20 with respect to WaMu, Inc's creditors.  They are

21 subordinated to the creditors of WaMu, Inc.  So it's not a

22 question of the equity interest in that entity.  It's a

23 question of the bond being subordinated to other bonds.

24           I would like to speak about the harm to the estate

25 and to the creditors.  As the liquidating trust has pointed
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1 out, the clip of 435 million in reserve at the federal

2 judgment rate gets to $700,000 a month, and so that's a true

3 out-of-pocket expense to the liquidating trust.  Of course,

4 the peers suffer even more because due to their contractual

5 pay-over requirements, they have to pay up to the more

6 senior creditors, and so with respect to them, the cost is 2

7 million a month.

8           Your Honor, there may have been a mistake with

9 respect to the citation or the lack of citation of the

10 particular elements of the law and the prior arguments that

11 were made, but there's no reason why that mistake now should

12 inure to the detriment of these creditors.

13           I would also like to address the issue of the

14 reserve.  It simply makes no sense to require a reserve of

15 cash if the Court determines -- which we respectfully submit

16 the Court will after considering our arguments and our

17 provision of the authority regarding the Securities Act and

18 the regulations.  It simply would make no sense to reserve

19 cash for a claim that, as a matter of law, must be a

20 subordinated claim.

21           We think that what would make sense would be that

22 when we got to the point that liquidating trust interests

23 were being distributed to other allowed subordinated claims,

24 if at that time the MBS plaintiffs' claim is still

25 contingent, if it's still undetermined, if it's still
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1 unliquidated, then there could be a reserve of liquidating

2 trusts' interests in the tranche that corresponds to Class

3 18 at that time.  But there's no reason to hold up $435

4 million in cash which should be distributed to holders of

5 claims in Classes 2 through 16 if there's no possibility

6 that the MBS plaintiffs will end up with a claim that's in

7 Class 12.

8           And so, finally, just to sum up, Your Honor, with

9 respect to law of the case, law of the case, of course, is a

10 discretionary doctrine and, Your Honor, we have made it

11 quite clear from as soon as we -- we received the

12 Tranquility decision through our motion to alter or amend

13 that we disagreed with that.  We take the position that the

14 Tranquility decision was not a final decision because we had

15 made the motion to alter or amend and it had not been

16 decided.

17           We also believe that Your Honor should exercise

18 her discretion not to apply law of the case with respect to

19 Tranquility, but to find the law of the case that should be

20 applied here is the law of the case with respect to the bank

21 bondholders.  It's that the bonds of an affiliate of the

22 debtor must be subordinated to the other bonds.

23           Thank you, Your Honor.

24           THE COURT:  Thank you.

25           Reply.
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1           MR. SHERWOOD:  I'll try to keep my remarks limited

2 to reply.

3           First, Your Honor, let me just reemphasize that

4 the extrinsic facts and circumstances and -- and so forth at

5 the time of entering into the stipulation are irrelevant

6 when the terms of the stipulation are clear; and clearly

7 here they don't address classification; and clearly here

8 they use the word "recovery" as opposed to actual recovery;

9 and clearly here you have the debtor acknowledging that

10 there was a distribution to Class 18 and that Class 18

11 received property.

12           But, Your Honor, if you're going to --

13           THE COURT:  Well, I -- I think they said they did

14 not.  There was no issuance of litigating trust certificates

15 to Class 18.

16           MR. SHERWOOD:  They said that, but as a matter of

17 law Your Honor can and should find that Class 18 received

18 property under the plan because that's what would have to

19 happen in order for Class 18 to vote and not be deemed to

20 reject under Section 1126.

21           And, furthermore, Your Honor, it's really in black

22 and white in the debtors' plan.  The debtors' plan says that

23 Class 18 is impaired and receiving distributions pursuant to

24 the plan.  That's a recovery.  A distribution is a recovery

25 and property is a recovery.  And for them to start splitting

Page 109

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 109 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 110 of 138



1 hairs now on what the meaning of a recovery is in order to

2 keep us from filing our proof of claim --

3           THE COURT:  Well, I'm -- I'm not sure anybody in

4 Class 18 would say that they've gotten a distribution or any

5 recovery as of today.

6           MR. SHERWOOD:  Okay.  Your Honor, that raises

7 another good point.

8           First of all, at the time of the stipulation, the

9 plan that was on file at that point in time was not

10 confirmed.  And more importantly, Your Honor, at that time

11 the plan that was on file, and I think the second -- which

12 was not confirmed, and I think the second plan that was not

13 confirmed did not provide for the substantial return to

14 equity that the seventh amended plan provides.

15           So that is an additional fact and circumstance

16 that the Court should consider.  If you think about it, if

17 you want to go back and try to figure out what the facts and

18 circumstances were back in November of 2010, there was no --

19 there -- there's 100 million-plus of return to equity under

20 the seventh amended plan.

21           THE COURT:  Why is that relevant?

22           MR. SHERWOOD:  Because from the perspective of

23 Class 18, a return to equity is very relevant.  A 100

24 million -- if I'm sitting in Class 18, Your Honor --

25           THE COURT:  Okay.
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1           MR. SHERWOOD:  -- and I see no -- a contingent

2 recovery to my -- my constituency, my claim.

3           THE COURT:  Yeah.

4           MR. SHERWOOD:  Yet, I see below me a 100 million-

5 plus recovery to equity, that's -- that's very important

6 from the perspective of a Class 18 holder.

7           THE COURT:  And they voted.

8           MR. SHERWOOD:  Who voted?

9           THE COURT:  Class 18.

10           MR. SHERWOOD:  Class 18 voted and I think, Your

11 Honor, if you look at Class 18, each and every member of

12 Class 18 who voted got some other type of plan consideration

13 under this plan.  They got -- you take Tranquility, okay.

14 Tranquility got like a nine-million-dollar Class 18 claim,

15 but they also got a nine-million-dollar Class 12 claim

16 provided they vote in favor of the -- of the plan.

17           You look at it -- there was another group.  They

18 got their counsel fees paid provide -- and, again, provided

19 they vote in favor of the plan.  And then there was Mr.

20 Stark's clients who was -- was thrown a Class 18 claim along

21 with substantial other consideration provided they vote in

22 favor of the plan.

23           So, yeah, they voted and we didn't vote in Class

24 18 because -- because Your Honor had decided Tranquility.

25 They had indicated that --
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1           THE COURT:  Well, you indicated you wanted to vote

2 in Class 12.

3           MR. SHERWOOD:  Correct.  But at the same time,

4 Your Honor, we indicated that if we were not going to be in

5 Class 12, it would be nice for us to learn that that was the

6 case before we voted.  And, Your Honor, we -- we pressed

7 that issue.  We pressed that issue on multiple occasions and

8 -- for the -- for the exact reason that we didn't want to be

9 standing here today saying, Judge, we voted Class 12 and

10 they're trying to put us in Class 18 under this stipulation,

11 and because they want to overrule Tranquility --

12           THE COURT:  But I overruled you on that.  I did

13 not decide the classification or amount of your claim for

14 anything other than purposes of voting.  And all parties

15 rights were reserved to argue that.

16           MR. SHERWOOD:  That's right.  I'm not -- that

17 happened and -- and it happened over my -- over my

18 objection.

19           But it -- but I think it's something that I would

20 -- would hope that the Court would consider at this point in

21 time because I don't -- I don't think I would have done it

22 any other way, even looking back.  Your Honor had decided

23 Tranquility.  If -- I mean, what gets me about it, Your

24 Honor, the change of position is what they're saying here is

25 that this -- that this trigger has not occurred, and they
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1 could have said that before confirmation.  They could have

2 asked Your Honor --

3           THE COURT:  I think they did say.

4           MR. SHERWOOD:  They could have asked Your Honor to

5 reconsider and rule whether you're going to reconsider

6 Tranquility before confirmation.

7           THE COURT:  but -- but they didn’t.  They had a

8 lot of other things going on and the whole purpose really of

9 the stipulation was to not decide those issues.  Wasn't that

10 the purpose of the stipulation?

11           MR. SHERWOOD:  No.  Not from our perspective.

12           THE COURT:  Well --

13           MR. SHERWOOD:  Your Honor, the purpose of the

14 stipulation, the solicitation procedures -- I mean,

15 basically, what we did is we followed the procedures that

16 were set forth by the debtor to a T.  And they said if you

17 have filed a proof of claim and you want to allow that claim

18 not just for voting purposes, but also for classification

19 purposes to file a motion, which we did, and we filed a --

20 we said -- we contend that we have a Class 12 claim for like

21 two-hundred-and-some-million, then we amended it to the 435.

22 And it was incumbent upon the debtor at that point and the

23 estate, if they had a clear view -- I'm just -- I'm just --

24           THE COURT:  I know what your argument was, but I

25 did overrule you on that point.
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1           MR. SHERWOOD:  Okay.  So let's -- let's get --

2           THE COURT:  Where we are today.

3           MR. SHERWOOD:  Okay.  We -- just on that point and

4 -- and we voted in Class 12, but I think the Court should be

5 cognizant of the fact that had we voted in Class 18, the

6 debtor would have -- the debtors' plan would have been in

7 serious jeopardy because of the absolute priority rule.  And

8 -- and this was, to some extent -- not to some extent, but

9 clearly gainsmanship on their part to put us in Class 12 at

10 one point and then flip-flop later.

11           Your Honor, we relied on -- we relied on our Class

12 12 status in -- in exercising our rights pursuant to the

13 plan and -- and there should be some finality at

14 confirmation with respect to our treatment as a Class 12

15 creditor.

16           Let -- let me -- let me turn to the reserve issue.

17 Again, the debtor drafted the plan.  The debtor drafted the

18 confirmation order.  The terms of the plan are clear.  They

19 provide that to the extent that there is any dispute with

20 respect to this or -- or that the order disallowing this

21 claim is not resolved by a final order, the reserve has to

22 stay in place.  And the confirmation order and the plan

23 should be enforced as written, again, by the estate.  And --

24 and there's no reason to -- to deviate from that.

25           THE COURT:  I understand.
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1           MR. SHERWOOD:  Getting -- getting to Tranquility,

2 the standard for reconsideration is manifest injustice and

3 it has to be -- the error has to be apparent to the -- to

4 the point of being indisputable.  And, again, I think if you

5 look at their brief on Page 18 where they cite to SEC Rule

6 191 and the definition of -- of "issuer" and the bold part

7 at the top of Page 18.  It says that the depositor for an

8 asset-backed securities acting solely in its capacity as

9 depositor to the issuing entity is the issuer for purposes

10 of the asset-backed securities of that issuing entity.

11           And then the same language is at the last part of

12 Paragraph A in Paragraph 34 that's in bold.  And I think

13 this -- this really highlights that even the SEC rules

14 recognize a distinction between a depositor in an issue and

15 the issuing entity, just like Your Honor did in Tranquility.

16 And I think that that philosophy, that rationale, is still

17 good.

18           And, you know, in terms of the basis for that, I

19 think, Your Honor, that there was that Slane and Kripke

20 article that you cite in Tranquility and I think it's clear

21 that the purpose of Section 510(b) is to guard against

22 having someone who is an equity holder in the debtor or in

23 an affiliate of the debtor being elevated to -- to the

24 position of a creditor, and that's not what's happening

25 here.

Page 115

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 08-12229-MFW    Doc 10154    Filed 05/09/12    Page 115 of 13713-01262-mg    Doc 43-3    Filed 04/23/13    Entered 04/23/13 17:37:28     Attachment C
  Pg 116 of 138



1           And then finally on Tranquility, Your Honor, the

2 reported entity, the issuer, the depositor and -- and, you

3 know, all of the entities in -- in the chart that was handed

4 up by counsel to the committee, they are all included within

5 these SEC definitions really to expand liability and

6 reporting.  And just because the SEC -- just because some --

7 there is a claim under SEC law, that doesn't mean that that

8 law that governs that claim is suddenly going to govern a

9 bankruptcy court's analysis under Section 510.  And 510

10 purposes -- 510 has a completely different purpose and --

11 and Your Honor is -- and there's nothing manifestly long or

12 grossly unjust about what -- what Your Honor's rationale was

13 in Tranquility.

14           So, Your Honor, you know, based on all that we --

15 we think that -- that the language of the stipulation is

16 clear and there has been a recovery under the plan to Class

17 18, which is a class that's receiving property and

18 distributions for sure.  And a contingent right of recovery

19 is no less a recovery than an actual right.  And it wouldn't

20 make sense, also, Your Honor, to read the stipulation to

21 wait for actual cash to come in -- into hand because that

22 would be -- you know, at that point in time we don't know

23 what the facts and circumstances would be.  And, moreover,

24 we're in Class 12 anyway so it just doesn't make sense.

25           So for those reasons, Your Honor, and really just
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1 before I sit down I think it -- it would be unjust for Your

2 Honor to allow the debtor and the committee to sort of play

3 the game that they did by putting us in Class 12 and sort of

4 laying down for voting purposes when they knew full well all

5 alone -- all along that they were going to change their

6 tune.  I think that's playing fast and loose with the Court,

7 certainly with me and our clients who, you know, deserve to

8 have a day on the merits of their claim.  And -- and that's

9 all we're seeking here.  We're not seeking a four-hundred-

10 and-thirty-five-million-dollar allowed claim.  We just want

11 to know that we're in Class 12.

12           Thank you.

13           MS. KASWAN:  Your Honor, could I just speak to

14 some issues --

15           THE COURT:  Okay.

16           MS. KASWAN:  Counsel did address back to what hard

17 work we did in --

18           THE COURT:  All right.

19           MS. KASWAN:  Your Honor, I'm not a bankruptcy

20 lawyer.  I'm a securities lawyers.  And -- and that's why I

21 wasn't speaking, certainly, in the first part of this

22 argument.  But the securities laws, both Section 11 and

23 Section 10(b)(5) are disclosure statutes.  They -- they

24 don't turn on who owns the securities.  They turn on who is

25 the speaker.  And in connection with Section 11, ordinarily,
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1 the issuing entity and the issuer are the same.  They are

2 the ones who file the statements with the Court.  They are

3 the speakers.

4           And so Section 11 imposes liability if the

5 disclosures are false or misleading.  And that would be

6 ordinarily on the entity that files the disclosure

7 statements, the officers who sign the disclosure statements,

8 and the underwriters who sell the securities.  That's a very

9 different concept than Section 510(b) which looks to the

10 entity that owns the securities or in connection with the

11 bond, the entity whose collectability and resources the

12 debtors are looking to for repayment of the bond.

13           So that's why, you know, I believe that the

14 regulation is irrelevant to the issue of a 510(b) question

15 and, also, the securities law for interpretation of Section

16 11 and the issue of who is liable under the disclosure

17 statutes is irrelevant to subordination under 510(b).  Both

18 of those statutes are directed to different concepts.

19           And certainly, you wouldn't say, for example, that

20 WMI and the officers are affiliates even though the

21 affiliates are speakers and, therefore, liable under Section

22 11, and WMI could be liable as a control person under

23 Section 15 for the false statements by the officers.  That's

24 what's happening here is that because the depositor is the

25 manager and the speaker, they are liable under Section 11;
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1 that is wholly unrelated to the question of whether or not

2 they are the owner of either the stock or the bonds that are

3 being issued that -- the owner of the bonds or the issuing

4 entity.  And so that's why that's the appropriate entity to

5 look to under 510(b).

6           THE COURT:  Thank you.

7           MR. JOHNSON:  Your Honor, very briefly on the

8 point that Ms. Kaswan just made. I think she hit the nail

9 right on the head.  The question of the securities laws is

10 who is the speaker and the question under the Bankruptcy

11 Code is what is the definition of an affiliate.

12           Now where that intersects is right here on this

13 chart.  I just drew a circle around all the entities that

14 are corporations and the ones that are affiliates.

15 Washington Mutual Bank is an affiliate of WMI because it's

16 one-hundred percent owned by WMI.  WaMu Asset Acceptance

17 Corp. is one-hundred percent owned by Washington Mutual

18 Bank, and under Section 101 of the Bankruptcy Code, that

19 means that WaMu Asset Acceptance Corp. is an affiliate.

20           And as Ms. Kaswan correctly pointed out, the

21 securities laws do look to who is the speaker in order to

22 determine where there is liability.  And the basis of their

23 lawsuit in Washington and their claim here is securities

24 fraud against WaMu Asset Acceptance Corp.  It's not against

25 the trust, which merely held those mortgages.
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1           So here we now have the intersection of the

2 securities law providing the definition of what is the

3 issuer and the Bankruptcy Code providing that if the issuer

4 is an affiliate, then it -- it then matches the definition

5 of what is an affiliate and, therefore, it needs to be

6 subordinated under Section 510(b).

7           Thank you.

8           THE COURT:  Thank you.

9           MR. STROCHAK:  Thank you, Your Honor.  Adam

10 Strochak.  Just -- just two very brief points.

11           Mr. Sherwood, I think, quoted from Section 22.1 of

12 the plan, the treatment of subordinated claims, and he left

13 out the key language.  The plan says that "Commencing on the

14 effective date and in the event that all allowed claims and

15 post-petition interest claims in respect of allowed claims

16 are paid in full, then each holder of an allowed

17 subordinated claim will get liquidating trust interests."

18           That's the key language.  The way the plan works

19 is that until the waterfall fills up, there is no

20 distribution of liquidating trust interests to -- to the

21 holders of allowed subordinated claims.

22           The latter point I'll just echo what -- what Mr.

23 Johnson said and perhaps put a little different slant on it.

24           You know, we -- we agree that the SEC rules do

25 make a distinction between issuer and issuing entity.  And
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1 the key point, the whole -- the whole argument that we've

2 made is that -- is that Section 510(b) doesn't make that

3 distinction.  There is no principal basis to make a

4 distinction between issuer and issuing entity in connection

5 with mortgage-backed securities.

6           And as Ms. Kaswan stated, you know, we're a little

7 bit out of the ordinary here.  This is not the ordinary

8 situation where the issuer is both the entity and the

9 speaker, as she -- as she put it.  We're in a situation

10 where -- where those were separated.

11           But what rational basis is there under 510(b) to

12 say that, well, a claim against one would be subject to

13 subordination, but a claim against another would not.  If --

14 if the -- if the allegation is that there was illegality in

15 the issuance of the securities, then -- then there's no

16 reason to say that a claim against the issuer would not be

17 subject to -- that is, a claim relating to securities of the

18 issuer would not be subject to subordination as long as the

19 issuer is an affiliate, and plainly in this case it was.

20           Thank you, Your Honor.

21           MR. ETKIN:  This has been very difficult for me to

22 just sit through --

23           THE COURT:  All right.   So --

24           MR. ETKIN:  So with the Court's indulgence just

25 two minutes.
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1           THE COURT:  Two minutes.

2           MR. ETKIN:  First of all, I think we have a basic

3 disagreement as to what provisions of the plan to -- to look

4 to to determine --

5           THE COURT:  You have to identify yourself for the

6 record.

7           MR. ETKIN:  I'm sorry, Your Honor.  Michael Etkin,

8 Lowenstein Sandler, bankruptcy counsel to the MBS

9 plaintiffs.  My apologies.

10           We're -- we're looking at different plan

11 provisions.  Your Honor, I think that Section 30.2 of the

12 plan which Mr. Sherwood pointed out earlier, and which has

13 not been the subject of comment by either the post-

14 confirmation trust or the committee, says clearly and

15 unequivocally that -- that Class 18, along with other

16 classes, are receiving distributions pursuant to the plan.

17 You can't -- you can't talk your way around that, Your

18 Honor.

19           THE COURT:  Well, you can if you look at the

20 actual language of whether they're getting distributions.

21           MR. ETKIN:  But, Your Honor, the debtors -- the

22 debtors admit in the context of the plan that they're

23 getting distributions.  That's an admission.  That's clear

24 and unequivocal.  They can't now say, well, we didn't mean

25 it.  They can't now say, well, you know, we -- we really
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1 meant that it was non-contingent distributions.  It says

2 what it says and it's clear.  So from our perspective, Your

3 Honor, that really resolves the issue.

4           And then one point on this Tranquility argument,

5 which -- which Mr. Strochak just talked about.  The fact

6 that there's no reason or no basis under 510(b) to

7 distinguish between the issuer and -- and the issuing

8 entity.  Well, the SEC makes that distinction.  They don't

9 make that distinction.  510(b) doesn't talk about

10 securities, doesn't talk about an issuer.  510(b) talks

11 about securities, whether equity or debt, of the -- of the

12 debtor or an affiliate of the debtor.

13           Now we're arguing as to who they think an

14 affiliate of the debtor is.  The fact is that the -- that

15 the securities, the asset-backed securities are securities

16 of the issuing entity.  Now why do I say that?  Because

17 that's what the SEC rule says.  It says that -- that the

18 depositor is considered the issuer for all of those issues

19 relating to reporting because they're the ones who have the

20 information and they're the ones who would stand liable for

21 misstatements with respect to that information.

22           But the rule goes further and it says, as -- as

23 the debtors quoted in their -- in their objection, it says

24 that the depositor to the issuing entity is the issuer for

25 purposes of the asset-backed securities of that issuing
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1 entity.  That parrots the language of 510(b).  The

2 securities are of the issuing entity.  They're not

3 securities of the issuer.  The assets of the issuer,

4 performance of the issuer have nothing to do with the

5 investment that was made.

6           This all makes perfect sense, especially when you

7 look at the background of 510(b) which has been appended to

8 tell the investor that you can't jump the line simply by

9 asserting a litigation claim if you bought securities of the

10 debtor or of an affiliate of the debtor.  By virtue of the

11 SEC's own language, these were asset-backed securities of

12 that issuing entity.  That issuing entity was not an

13 affiliate.  510(b) does not apply.

14           Thank you, Your Honor.

15           THE COURT:  All right.  No more.  I'll tell you

16 what I am going to decide today.

17           First of all, the trigger has not occurred for

18 purposes of the stipulation.  There has been no recovery on

19 Class 18 simply by confirmation of the plan or by the fact

20 that the debtor allowed that class to vote.  The reality is

21 there has been no distribution of any property, cash,

22 liquidating trust certificates, or anything to Class 18.

23 The stipulation provided that no claim would be filed until

24 that time and, therefore, the claim is premature.

25           With respect to the reserve, therefore, since
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1 there is no pending claim, no reserve need be provided by

2 the debtor in cash or in liquidating certificates.

3           With respect to the issue of whether there was an

4 agreement that they would only file a Class 18 claim, there

5 is nothing in the stipulation that says that.  So at the

6 time of the trigger, they are free to file a Class 12 claim.

7           With respect to the applicability of the

8 Tranquility decision, I don't think the MBS plaintiffs can

9 rely on that.  It was not a decision with respect to their

10 claim.  The claims are different.  In addition, it was not a

11 final decision at all because of the pendency of the motion

12 for reconsideration.  I did not get the chance to address

13 that motion or make any ruling on those arguments.  So,

14 quite frankly, it is not law of the case.  If it were, I

15 would exercise my discretion not to apply it to this claim.

16           But I think it's not necessary for me to decide

17 the merits of that argument at this time because I think

18 that the MBSA -- MBS plaintiffs do not have the right to

19 file or prosecute a claim now and won't have that right

20 until the -- any recovery is had on the Class 18 claims, and

21 that means a -- an actual distribution.

22           Okay.

23           MR. STROCHAK:  Your Honor, I think it quite makes

24 sense for us to reduce your ruling to an order, circulate it

25 to plaintiffs and then submit it under certification.
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1           THE COURT:  Okay.

2           MR. ROSEN:  Thank you very much, Your Honor.

3           THE COURT:  We're done with the agenda, then?

4           MR. ROSEN:  That is the agenda, Your Honor.

5           MR. SHERWOOD:  Thank you, Your Honor.

6           MR. ETKIN:  Your Honor, I think there's one more

7 thing on the agenda, which was the least -- and it could be

8 handled quickly, I guess, but it -- there was a status

9 conference in connection with the certification motion.  I

10 don't know that there's much to be said right now.  I'm --

11 given the length of the argument on the certification, I'm

12 not going to get into arguments on the objection filed.  We

13 can do that in reply papers prior to a scheduled hearing on

14 the merits.

15           With respect to timing, and I think one of the

16 issues that the debtors -- that the debtors raise is that

17 issue.  I guess we can talk to the debtor about that and see

18 whether we can reach some agreement, or we can advise the

19 Court and put it on for substantive hearing at -- at some

20 omnibus hearing date in the future.

21           THE COURT:  I think you should talk about whether

22 or not we -- and when we have it.

23           MR. STROCHAK:  We'll do that, Your Honor.

24           MR. ETKIN:  We will discuss that, Your Honor.

25           THE COURT:  All right.
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1           All right.  We'll stand adjourned, then.

2           MR. STROCHAK:  Thank you, Your Honor.

3           MR. ROSEN:  Thank you.

4           MR. SHERWOOD:  Thank you.

5      (Whereupon, the proceedings concluded at 1:16 p.m.)
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1                           I N D E X

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Debtors' Twenty-Third Omnibus

7 (Substantive) Objection to Claims            --        --

8

9 Debtors' Objection to Proof of

10 Claim Filed by AT&T Corp.                    --        --

11

12 Debtors' Sixtieth Omnibus

13 (Substantive) Objection to Claims            --        --

14

15 Debtors' Motion to Estimate Maximum

16 Amount of Certain Claims for Purposes

17 of Establishing Reserves Under the

18 Debtors' Confirmed Chapter 11 Plan           --        --

19

20 Motion for a Protective Order for

21 Claimants Al Brooks, Todd Baker,

22 Deb Horvath, John McMurray, Tom Casey,

23 and David Schneider Pursuant to Rule 26(c)   --        --

24

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Motion of the Official Committee

7 of Unsecured Creditors to Alter or

8 Amend the Court's Opinion and Order

9 Regarding Subordination of the Claim

10 of Tranquility Master Fund, Ltd.             --        --

11

12 Motion of Washington Mutual, Inc. for

13 an Order, Pursuant to Section 105(a)

14 of the Bankruptcy Code and Rule 9019

15 of the Federal Rules of Bankruptcy

16 Procedure, Approving Stipulation and

17 Agreement By and Among Washington

18 Mutual, Inc., JPMorgan Chase Bank,

19 National Association and U.S. Bank,

20 National Association, as Successor to

21 Union Bank, N.A. Resolving Adversary

22 Proceeding and Related Proofs of Claim       --        --

23

24

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Motion for an Order, Pursuant to

7 Section 105(a) of the Bankruptcy Code

8 and Bankruptcy Rule 9019, Approving

9 the Stipulation and Agreement Between

10 Washington Mutual, Inc. and MSG Media

11 Reducing and Allowing Proof of Claim

12 Number 1841                                  --        --

13

14 Application of (I) Wilmer Cutler

15 Pickering Hale and Dorr, LLP,

16 (II) Pachulski Stang Ziehl & Jones, LLP,

17 and (III) Boies, Schiller & Flexner, LLP

18 for Compensation for Services Rendered

19 and Reimbursement of Expenses as Counsel

20 to the Ad Hoc Group of WMB Senior Noteholders

21 for the Period from the Petition Date

22 Through the Effective Date                   --        --

23

24

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Washington Mutual, Inc. and WMI

7 Investment Corp. v. Peter J. and

8 Candace R. Zak Living Trust of 2001

9 u/d/o August 31, 2001, et al.

10 (Adversary Proceeding No. 10-53420)          --        --

11

12 Debtors' Seventy-First Omnibus

13 (Substantive) Objection to Late

14 Filed Claims                                 --        --

15

16 Debtors' Seventy-Second Omnibus

17 (Substantive) Objection to Claims            --        --

18

19 Motion of Deutsche Bank Trust Company

20 Americas in its capacities as Indenture

21 Trustee and Guarantee Trustee of Two

22 Series of WMB/CCB Subordinated Notes for

23 Entry of an Order Allowing and Authorizing

24 and Directing Payment of Its Claims for

25 Fees and Expenses                            --        --
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Motion of Law Debenture Trust Company

7 of New York, in its capacity as Indenture

8 Trustee, for Entry of an Order Partially

9 Allowing and Liquidating Proof of Claim

10 for Fees and Expenses Incurred from

11 January 1, 2012 through and Including

12 March 31, 2012                               --        --

13

14 Motion for an Order, Pursuant to

15 Section 105(a) of the Bankruptcy Code

16 and Bankruptcy Rule 9019, Approving

17 Stipulation and Agreement Between WMI

18 Liquidating Trust and SPCP Group, LLC

19 Reducing and Allowing Proof of Claim

20 Number 4048                                  --        --

21

22

23

24

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Fourth Motion of Wells Fargo Bank, N.A.,

7 in its capacity as Successor Indenture

8 Trustee and Successor Guarantee Trustee,

9 for Entry of an Order Further Partially

10 Liquidating and Allowing that Aspect of

11 its Proof of Claim Relating to the Trustee's

12 Fees and Expenses                            --        --

13

14 Fourth Motion of Wilmington Trust Company,

15 in its capacity as Trust Preferred Trustee,

16 for Entry of an Order Further Partially,

17 Liquidating and Allowing Proofs of Claim for

18 Fees and Expenses                            --        --

19

20 Fourth Motion of The Bank of New York Mellon

21 Trust Company, N.A. in its capacity as

22 Indenture Trustee, for Entry of an Order

23 Further Partially Liquidating and Allowing

24 Proof of Claim for Fees and Expenses         --        --

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Fourth Motion of Wilmington Trust Company,

7 in its capacities as Indenture Trustee

8 and Guarantee Trustee for Five Series of

9 WMB/CCB Subordinated Notes, for Entry of

10 an Order Liquidating and Allowing Proof

11 of Claim for Fees and Expenses               --        --

12

13 MBS Plaintiffs' Motion to Classify Claim

14 as a Claim 12 Claim                          124       15

15

16 Debtors' Seventieth Omnibus

17 (Substantive) Objection to Claims            36        12

18

19 Debtors' Seventy-Third Omnibus

20 (Substantive) Objection to Late-Filed Claims 50        1

21

22 Debtors' Seventy-Fourth Omnibus

23 (Substantive) Objection to Claims            52        21

24

25
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1                       I N D E X (CONT.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Motion of Examiner for Entry of

7 Order (1) Discharging Examiner;

8 (2) Approving Disposition of Documents;

9 and (3) Granting Related Relief              61        14

10

11 Motion of Gregory G. Camas to Extend

12 Time to File Proof of Claim, Deeming

13 Proof of Claim Timely Filed, and

14 Classifying Claim as Class 12 Claim

15 Under Seventh Amended Joint Plan of

16 Affiliated Debtors Pursuant to Chapter 11

17 of the United States Bankruptcy Code         --        --

18

19 MBS Plaintiffs' Motion for Order Certifying

20 Class for Purposes of the Class Claim

21 Pursuant to Fed. R. Civ. P. 23 and

22 Fed. R. Bankr. P. 7023 and 9014(c)           --        --

23

24 Washington Mutual, Inc. v. XL Specialty

25 Insurance Co., et al.                        --        --
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1                       I N D E X (Cont.)

2

3                            RULINGS

4 DESCRIPTION                                  PAGE    LINE

5

6 Tenth Interim Fee Applications               64        17
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1                   C E R T I F I C A T I O N

2

3 I, Sherri L. Breach, CERT*D-397, certified that the

4 foregoing transcript is a true and accurate record of the

5 proceedings.

6

7

8

     SHERRI L. BREACH

9

     AAERT Certified Electronic Reporter & Transcriber

10

     CERT*D -397

11

12

13

     Veritext

14

     200 Old Country Road

15

     Suite 580

16

     Mineola, NY 11501

17

18

19

     Date:  May 8, 2012
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Exhibit 12

John J. Slain & Homer Kripke, 
The Interface Between Securities Regulation and Bankruptcy – Allocating the Risk of Illegal 

Securities Issuance Between Securityholders and the Issuer’s Creditors,
48 N.Y.U. L. Rev. 261 (1973) 
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