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Defendant GMAC Mortgage, LLC (“GMACM”) submits this motion to dismiss

(the “Motion”) the above-referenced adversary proceeding (the “Adversary Proceeding”) 

commenced by Plaintiff American Residential Equities, LLC (“Plaintiff” or “ARE”).1 The Court 

should dismiss the Adversary Proceeding as contravening the automatic stay imposed by section 

362(a) of title 11 of the United States Code (the “Bankruptcy Code”) and the recognized claims 

resolution process.  Alternatively, if the Court retains jurisdiction, it should dismiss the 

Adversary Proceeding for failure to state causes of action for which relief can be granted.  

I. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157(a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This involves a non-

core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2), either in whole or part.  

Nonetheless, pursuant to Local Bankruptcy Rule 7012-1, GMACM consents to entry of a final 

order or judgment by this Court if it is determined that the Court, absent consent of the parties, 

cannot enter final orders or judgment consistent with Article III of the United States 

Constitution.

II. BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the debtors in the above-

referenced cases (collectively “Debtors”), including GMACM, filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code in this Court.  

3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a debtor.  As of the Petition Date, the 

                                                
1 By prior agreement, the plaintiff consented to extend GMACM’s time to answer or otherwise respond to the 
complaint filed in the Adversary Proceed through and including February 1, 2013. 
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debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and 

the tenth largest mortgage origination business in the United States.  

4. The Debtors are managing and operating their businesses as Debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors. 

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. 

Gonzalez, former Chief Judge of this Court, as examiner (the “Examiner”).  

B. Events Giving Rise to the Adversary Proceeding

(i) Plaintiff’s Prior Litigation

7. On June 11, 2010, Plaintiff filed a complaint (the “Florida Complaint”) in 

the United States District Court for the Southern District of Florida (the “Florida Federal 

Court”),  Case No. 1:10-cv-21943-ASG (the “Pending Florida Action”), against GMACM. The 

Complaint sought: (i) damages for various alleged breaches of contract arising out of a Servicing 

Agreement (the “Servicing Agreement”) between Plaintiff and GMACM; (ii) an accounting; and 

(iii) remittances allegedly due under the Servicing Agreement.  (See Complaint, attached as 

Exhibit A hereto.)2  The Servicing Agreement governed the rights and obligations of GMACM 

and ARE with regard to over 2,600 loans that were contained in the ARE Portfolio.   

                                                
2

When ruling on a motion to dismiss for failure to state a claim upon which relief can be granted, a court must limit 
its consideration to the complaint, the written instruments attached to it as exhibits, “documents incorporated into 
the complaint by reference, and matters of which a court may take judicial notice.” Tellabs, Inc. v. Makor Issues & 
Rights, Ltd., 551 U.S. 308, 323 (2007) (emphasis added).
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8. Specifically, in the Pending Florida Action, Plaintiff alleged that GMACM 

breached the Servicing Agreement by engaging in the following conduct, among others:  

overinsuring or underinsuring properties; failing to maintain properties; failing to secure 

properties; failing to file insurance claims timely; and failing to follow an approval matrix 

contained in the Servicing Agreement.  (Exhibit A, ¶¶ 25-28.)  

9. On July 8, 2010, GMACM filed its Answer and Counterclaim, whereby it 

asserted claims against Plaintiff for (i) breach of contract, (ii) unjust enrichment, (iii) breach of 

implied duty of good faith and fair dealing, (iv) defamation, (v) conversion, and (vi) an 

application for injunctive relief based upon the same course of dealings between the parties. (See 

Answer and Counterclaims, attached as Exhibit B hereto.)

10. On October 15, 2010, Plaintiff filed a Motion for Judgment on the 

Pleadings as to its accounting claim.  On March 8, 2011, the Florida Federal Court entered an 

order denying Plaintiff’s motion.  (See Order denying Plaintiff’s 12(c) motion, attached as 

Exhibit C hereto.)  

11. On May 17, 2012, GMACM filed its Notice of Bankruptcy and Effect of 

Automatic Stay (“Notice of Bankruptcy”), which was followed by GMACM’s Amended Notice 

of Bankruptcy Filing and Supplemental Servicing Order (“Amended Notice of Bankruptcy”), 

clarifying that Plaintiffs’ claims against GMACM were stayed in their entirety and did not fall 

within the relief from stay granted by this Court’s Final Supplemental Servicing Order. (See

Notice of Bankruptcy, attached as Exhibit D hereto, and Amended Notice of Bankruptcy, 

attached as Exhibit E hereto.)  As a result of the Bankruptcy Case, the entire Florida Federal 

Court action was stayed and an Order was entered reflecting the stay on May 18, 2012.  
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12. Prior to the commencement of the chapter 11 cases, the parties in the 

Pending Florida Action had engaged in extensive discovery (which included the taking of 

depositions and the production of over 550,000 pages of documents by GMACM), exchanged 

expert reports, and had also engaged in considerable motion practice, including the filing of 

discovery motions, Daubert motions and a motion for summary judgment by GMACM.   (See

Florida Federal Court Docket, attached as Exhibit F, hereto; See Daubert Motion, attached as 

Exhibit G, hereto; See Order Granting Sanctions, attached as Exhibit H hereto.)  One of the 

discovery motions addressed by the Florida Federal Court was Plaintiff’s Motion to Compel 

discovery against GMACM.  The Magistrate Court entered a Report and Recommendation 

awarding fees and costs to GMACM in connection with that motion.  Just prior to the Petition 

Date, ARE filed an appeal of that Report and Recommendation to the District Judge, which 

appeal was pending at that time.  The amount of fees and costs sought by GMACM was over 

$20,000.00.  As of the Petition Date, GMACM’s Motion for Partial Summary Judgment, was 

also pending before the Florida Federal Court. (See GMACM’s Motion for Summary Judgment, 

attached as Exhibit I hereto.)

(ii) The Adversary Proceeding

13. On November 9, 2012, Plaintiff filed the instant complaint (the 

“Adversary Complaint”) initiating this Adversary Proceeding.

14. On November 16, 2012, Plaintiff also filed a proof of claim in the chapter 

11 cases, designated as claim number 5718 (attached as Exhibit K hereto) which simply attaches 

a copy of the Adversary Proceeding complaint as an exhibit.

15. Plaintiff did not file a motion for relief from automatic stay in the chapter 

11 cases.  
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16. The Adversary Complaint contains the same allegations against GMACM 

as those in the Pending Florida Action, and advances essentially identical requests for relief. 

Specifically, the Adversary Complaint alleges claims for (1) declaratory judgment (Adversary 

Complaint, ¶¶ 30-33), (2) breach of contract (Id., ¶¶ 34-39), (3) conversion (Id., ¶¶ 40-44), (4) 

“turnover” (Id., ¶¶ 45-48), (5) accounting (Id., ¶¶ 49-52), (6) fraud (Id., ¶¶ 53-70), and (7) unjust 

enrichment (Id., ¶¶ 71-74). The claims are based on the same course of conduct and arises out of 

the same facts and circumstances as those being litigated in the Florida Federal Court, namely 

the rights and obligations of GMACM and ARE under the Servicing Agreement.  

17. In fact, Plaintiff’s breach of contract claim in the Adversary Proceeding is 

virtually verbatim to the breach of contract claim alleged in the Pending Florida Action. (See

Exhibit A, ¶¶ 3-4; 6-7). As it did in the Pending Florida Action, Plaintiff comes to this Court 

requesting payments allegedly due under the Servicing Agreement (turnover) (Exhibit A, ¶

28(m)), and claiming entitlement to an accounting (a cause of action on which Plaintiff moved 

for judgment in the Florida Federal Court and was denied) (Exhibit A, ¶¶ 30-34). Further,

Plaintiff’s unjust enrichment and conversion claims in the Adversary Proceeding are nothing 

more than impermissible tort versions of its breach of contract in the Pending Florida Action.

Plaintiff’s claim for fraud is also intertwined with the breach of contract claim pending in the 

Pending Florida Action.  

III. ARGUMENT

A. Plaintiff is Attempting to Circumvent the Bankruptcy Claims Process With This 
Adversary Proceeding.  

18. This Adversary Proceeding, which is identical to Plaintiff’s Pending 

Florida Action, is an impermissible attempt by Plaintiff to circumvent both the automatic stay 

and the orderly claims’ resolution process.  If Plaintiff wanted to pursue its claims in litigation, 
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then it should have filed a motion for relief from stay with this Court. It did not. Instead, by 

attempting to re-file virtually the same action in this Court, Plaintiff attempts entirely to 

circumvent both the stay and the bankruptcy claims’ resolution process.

19. Disputes in bankruptcy cases are divided into two categories, adversary

proceedings and contested matters. Bankruptcy Rule 7001 specifically differentiates those

litigated matters that are adversary proceedings from those disputes which are characterized as 

contested matters under Bankruptcy Rule 9014. Healy/Mellon-Stuart Co. v. Coastal Grp. (In re 

Coastal Grp., Inc.), 100 B.R. 177, 178 (Bankr. D. Del. 1989); see also Sears, Roebuck & Co. v. 

Penney (In re Penney), 76 B.R. 160, 161-62 (Bankr. N.D. Cal. 1987).

20. As the court in Penney explained:

[Bankruptcy] Rule 7001 is not . . . an open invitation to commence any sort of 
adversary proceeding against the debtor. Rather, it merely specifies what sort of 
relief properly sought under the Bankruptcy Code must be obtained by formal 
adversary proceeding as opposed to less formal motion or contested matter 
pursuant to [Bankruptcy] Rule 9014. [Bankruptcy] Rule 7001 is not an invitation 
to sue the debtor on a cause of action which, if brought in state court, would be a 
blatant violation of the automatic stay. To say that if money or property is sought 
it must be by adversary proceeding is not the same as granting leave to seek 
money or property for any reason.

In re Penney, 76 B.R. at 161.

21. A creditor asserting a pre-petition claim for money damages that is barred 

by the automatic stay is not entitled to file an adversary proceeding under Bankruptcy Rule 7001 

to recover on such claim. See In re Ephedra Prods. Liability Litig., 329 B.R. 1 (S.D.N.Y. 2005) 

(“In bankruptcy, ‘the only appropriate way to assert a claim against a debtor's estate is through 

the timely filing of a properly executed proof of claim’ and not through an adversary 

proceeding.”  (citing In re Johns-Manville Corp., 53 B.R. 346, 354 (Bankr. S.D.N.Y. 1985)); see

also In re Coastal Grp., Inc., 100 B.R. at 178-79; Galitz v. Edghill (In re Edghill), 113 B.R. 783, 
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783-84 (Bankr. S.D. Fla. 1990) (holding that Rule 7001 did not give creditor the right to sue on 

pre-petition, state-law claim in the bankruptcy forum); In re Penney, 76 B.R. at 161-62; Sears, 

Roebuck & Co. v. Willhite (In re Willhite), No. 87-00959, 1988 WL 1058216, at *1-2 (Bankr. 

N.D. Cal. June 28, 1988) (same). This is particularly true where the adjudication through an 

adversary proceeding would be “a waste of judicial resources . . . when the claims process is 

moving the same issues down a parallel track.” Mondragon v. Circuit City Stores, Inc. (In re 

Circuit City Stores, Inc.), Adv. No. 09-03073, 2010 WL 120014, at *5 (Bankr. E.D. Va. Jan. 7, 

2010) (citing Binford v. First Magnus Fin. Corp. (In re First Magnus Fin. Corp.), Adv. No. 07-

00060, 2008 WL 348805, at *1 (Bankr. D. Ariz. Feb. 6, 2008), aff’d, 403 B.R. 659 (D. Ariz. 

2009).

22. The filing of a motion for relief from stay is not a “meaningless or

ministerial act which can be dispensed with merely by suing the debtor in bankruptcy court.” See

In re Willhite, 1998 WL 1058216, at *2. The stay is one of the fundamental protections afforded 

a debtor under the Bankruptcy Code, and that purpose is not served by allowing any sort of 

action to be brought so long as it is commenced in the home bankruptcy court. See id. at *1-2.

23. Moreover, although courts in this Circuit have held that the 

commencement of an adversary proceeding does not, by definition, violate the stay, an adversary 

proceeding “may be dismissed if it is procedurally improper or if there is no substantive basis for 

asserting the cause of action at issue in bankruptcy.” Prewitt v. N. Coast Vill., Ltd. (In re N.

Coast Vill., Ltd.), 135 B.R. 641, 644 (B.A.P. 9th Cir. 1992). A pre-petition, state law claim for 

money damages is properly asserted through the bankruptcy claims process, not through an 

adversary proceeding, and the bankruptcy court may dismiss an adversary proceeding brought to 

recover on such a claim from the debtor or the debtor’s property. Id. at 644 (citing In re Penney, 
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76 B.R. at 160); see also Robert Christopher Assocs. v. Franklin Realty Grp., Inc. (In re FRG, 

Inc.), 121 B.R. 710, 714-15 (Bankr. E.D. Pa. 1990) (holding that although the plaintiffs did not 

violate the stay by filing an adversary proceeding, the plaintiffs were not entitled to proceed with 

the adversary proceeding and that the adversary proceeding was due to be dismissed and the 

plaintiffs relegated to the bankruptcy claims process).

24. This Adversary Proceeding is clearly an attempt by the Plaintiff to 

circumvent both the claims process and the automatic stay. Clear grounds exist for the Court to 

dismiss the Adversary Complaint.  The allegations in the Adversary Complaint all relate to pre-

petition conduct, advancing allegations concerning the respective rights of ARE and GMACM 

under a Servicing Agreement that was entered into on or about July 29, 2004 and was terminated 

in 2009.  Moreover, the Adversary Proceeding simply re-alleges the claims that were brought by 

the Plaintiff in the Pending Florida Action, which were stayed on the Petition Date.  As stated 

above, Plaintiff cannot circumvent the automatic stay by recasting its claims as an adversary 

proceeding. Similarly, Plaintiff cannot avoid the claims process by bringing an adversary 

proceeding.  In re First Magnus Fin. Corp., 2008 WL 348805, at *2; see also In re Ray, 46 B.R. 

424, 426 (S.D. Ga. 1984) (holding that the bankruptcy can dismiss a case “where to do so 

perpetuates the proper use of the bankruptcy mechanism.”).  Pursuant to this Court’s inherent 

powers pursuant under 11 U.S.C. § 105, the Court should dismiss this Adversary Proceeding, 

which is duplicative of the bankruptcy claims procedure.

25. This Court addressed similar issues in, In re Lehman Brothers Holdings, 

Inc., where it held that a claim for damages resulting from an alleged breach of contract was not 

properly brought in an adversary proceeding and could properly be brought only through the 

proof of claim process. Evergreen Solar, Inc. v. Barclays PLC (In re Lehman Brothers Holdings, 
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Inc.), Adv. No. 08-01633, 2011 WL 722582, at *7-8 (Bankr. S.D.N.Y. Feb. 22, 2011); see also

DBL Liquidating Trust v. P.T. Tirtamas Majutama (The Drexel Burnham Lambert Grp., Inc.), 

148 B.R. 993, 998 (S.D.N.Y. 1992) (holding that Bankruptcy Rule 7001 precluded a claim for 

damages resulting from the breach of a letter agreement brought in an adversary proceeding 

because such a claim could only properly be brought through the proof of claim process). This 

Court reached that decision on the basis that Bankruptcy Rule 7001 enumerates nine categories 

of controversies that may be brought as adversary proceedings, and that a claim for damages for 

a breach of contract was not included. Id.

26. Here, not only is Plaintiff attempting to circumvent the claims process and 

the Automatic Stay by filing this Adversary Proceeding, but Plaintiff is also engaging in 

impermissible forum shopping and attempting to wipe from the record the unfavorable results it 

achieved in the Pending Florida Action. In essence, Plaintiff is attempting to secure a “do-over” 

in a different forum.  Before the automatic stay took effect, the Florida Federal Court denied 

Plaintiff’s Motion for Partial Judgment on the Plaintiff’s accounting claim.  Additionally, a 

Court’s Report and Recommendation awards attorneys’ fees and costs to GMACM for the filing 

of a Motion to Compel by ARE without complying with its meet and confer obligations.

27. If the Plaintiff had moved for relief from stay and such stay had been 

granted, Plaintiff would be back in the Florida Federal Court facing not only a Daubert Motion, 

but also a Motion for Partial Summary Judgment.  By filing this Adversary Proceeding instead, 

Plaintiff is attempting to start anew.  Plaintiff, however, should not be allowed to circumvent the 

adverse rulings in the Prior Action by now bringing the instant Adversary Complaint cut out of 

the same cloth.  This Court should dismiss the Adversary Proceeding.
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28. The only claims in the Adversary Proceeding that Plaintiff could argue are 

not contained in the Pending Florida Action are Plaintiff’s claims for a declaratory judgment and 

for “turnover.”  As to Plaintiff’s declaratory judgment claim, although Bankruptcy Rule 7001(7) 

provides that adversary proceedings may include requests for injunctive or equitable relief, 

where that claim reduces to a money judgment, equitable relief must be denied. Dade Cnty. Sch. 

Dist. v. Johns-Manville Corp. (In re Johns-Manville Corp.), 53 B.R. 346, 354-55 (Bankr. 

S.D.N.Y. 1985) (holding that because a mandatory injunction requiring the debtor to remove 

asbestos would force expenditure of substantial assets, it reduced to a money judgment making 

adversary proceedings an inappropriate vehicle for adjudicating the claim) (citing in turn Ohio v. 

Kovacs, 469 U.S. 274 (1985); United States v. Robinson (In re Robinson), 46 B.R. 136 (Bankr. 

M.D. Fla.), rev’d on other grounds, 55 B.R. 355 (M.D. Fla. 1985)). 

29. In this case, Plaintiff’s declaratory judgment claim should be dismissed 

because it essentially seeks a money judgment, specifically the transfer of the monies (if any) 

held in certain “Custodial Accounts” to the Plaintiff from GMACM.  The claim should further be 

dismissed because Plaintiff has failed to identify any assets held in GMACM’s Custodial 

Accounts on its behalf.  In fact, the Servicing Agreement makes clear that GMACM may 

withdraw funds from the Custodial Accounts “to clear and terminate the Custodial Account upon 

the termination of this Agreement.”  (See Servicing Agreement, attached as Exhibit J hereto, § 

2.05(x), and referenced extensively in Plaintiff’s Complaint.)3  The inclusion of a declaratory 

judgment count in the Adversary Proceeding is simply another aspect of Plaintiff’s veiled 

attempt to switch forums.  

                                                
3 Plaintiff’s Adversary Complaint actually purports to attach the Servicing Agreement as an Exhibit thereto, but 
Plaintiff apparently failed to do so.
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30. Similarly, Plaintiff’s turnover claim should be dismissed.  This “turnover” 

claim appears to be based on Plaintiff’s allegation that GMACM is holding certain unidentified 

assets for ARE.  Plaintiff does not identify any such assets.  Plaintiff also does not attach the 

alleged “Trust Agreement” referenced in the Adversary Complaint and does not even identify the 

parties or beneficiaries to any such alleged Trust Agreement.  Moreover, even if any such assets 

exists, a court ordered “turnover” of the property allegedly held in trust,4 would, in effect, 

provide preferential treatment to the detriment of all other creditors of the estate who are 

awaiting their own recovery in the context of the larger claims process, amounting to a claim for 

damages for a breach of contract as discussed in the above-cited cases. The turnover claim 

amounts to a claim for monetary damages and is an inappropriate request in an adversary 

proceeding. 

31. Plaintiff did not file a motion for relief from stay to pursue the Pending 

Florida Action. Plaintiff’s breach of contract claim is categorically not included in the list of 

claims that may be brought in an adversary proceeding.  Plaintiff should not be allowed to avoid 

both the stay and the claims process by filing a suit containing identical allegations as those 

asserted in the Pending Federal Action. Allowing Plaintiff to advance identical claims for 

damages will vitiate the protection provided by the stay. Simply put, Plaintiff must assert its pre-

petition claim for monetary damages through the bankruptcy claim process, not this Adversary 

Proceeding.

                                                
4 GMACM notes that an action for Turnover actually belongs to a bankruptcy trustee as provided by 11 U.S.C. 
§ 542 and involves delivery of property to the bankruptcy estate. Here, Plaintiff’s “turnover” allegations ask that 
Property be excluded from the bankruptcy estate on the basis that it is held in trust by GMACM for Plaintiff’s 
benefit. (Adversary Complaint, ¶¶ 45-48). GMACM construes this as a claim under 11 U.S.C. § 541(d), which 
involves property to which the debtor holds only legal title and not an equitable interest. See 11 U.S.C. § 541(d)
(2012).
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B. Plaintiff’s Claims Should be Dismissed for Failure to State a Claim Upon Which 
Relief Can be Granted.

32. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the 

Federal Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert 

specified defenses by motion, including failure to state a claim upon which relief can be granted

under FRCP 12(b)(6), and that a motion asserting any of these defenses may be made before 

pleading.  

33. The Adversary Proceeding should be dismissed pursuant to Bankruptcy 

Rule 7012(b)(6) because Plaintiff has failed to state a claim upon which relief can be granted.  

34. For FRCP 12(b)(6) purposes, a court must accept a plaintiff’s factual 

allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  Bernheim v. Litt, 

79 F.3d 318, 321 (2d Cir. 1996).  The regular standard for determination of a motion to dismiss 

under FRCP 12(b)(6) is made applicable to bankruptcy adversary proceedings by Bankruptcy 

Rule 7012(b). A complainant’s factual allegations are presumed true, and are construed in favor 

of the pleader. Metro-Goldwyn-Mayer Home Entm’t, Inc. v. Ames Dep’t Stores, Inc. (In re 

Ames Dep’t Stores, Inc.), 322 B.R. 238, 241 (Bankr. S.D.N.Y. 2005). Dismissal is warranted 

“when the plaintiff’s allegations, taken as true, along with any inferences that flow from them, 

are insufficient as a matter of law.” Dibbern v. Adelphia Commc’ns Corp. (In re Adelphia 

Commc’ns Corp.), 325 B.R. 89, 98 (Bankr. S.D.N.Y. 2005) (citing Sykes v. James, 13 F.3d 515, 

519 (2d Cir. 1993). On a motion to dismiss, courts may consider certain documents in addition to 

the complaint, including the contents of any documents attached to the complaint or incorporated 

by reference, or matters as to which it can take judicial notice. ABF Capital Mgmt. v. Kidder 

Peabody & Co. (In re Granite Partners, L.P.), 210 B.R. 508, 514 (Bankr. S.D.N.Y. 1997); Brass 

v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993); See also, FED. R. EVID. 201(b) & (d) 
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(stating that: a judicially noticed fact must be one not subject to reasonable dispute in that it is 

either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of 

accurate and ready determination by resort to sources whose accuracy cannot reasonably be 

questioned . . . . [A] court shall take judicial notice if requested by a party and supplied with the 

necessary information.); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is 

clearly proper in deciding a 12(b)(6) motion to take judicial notice of matters of public record.”); 

Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in 

connection with a motion to dismiss, a court may consider all papers appended as well as matters 

of judicial notice).

(i) Plaintiff’s accounting claim should be dismissed because there is an adequate 
remedy at law and is moot given the Pending Florida Action.

35. Under Pennsylvania Law,5 an accounting is available only when there is 

no adequate legal relief or when the legal relief will cause loss, inconvenience, or embarrassment 

to one of the parties. See e.g. Penn. Ship Supply, Inc. v. Fleming Int’l, Ltd., 113 F. Supp. 2d 760, 

763 (E.D. Pa. 2007) (dismissing the plaintiff’s accounting claim because documents were readily 

attainable through the discovery process.) Here, Plaintiff has adequate legal relief in the form of 

                                                
5 In deciding what state laws are applicable to a dispute, courts apply the choice of law rules of 
the forum state. Here, there is a choice-of-law provision in the governing Servicing Agreement 
that states: “This agreement shall be construed in accordance with the laws of the 
Commonwealth of Pennsylvania and the obligations, rights and remedies hereunder shall be 
determined in accordance with the substantive laws of the Commonwealth of Pennsylvania 
(without regard to conflicts of laws principles), except to the extent preempted by Federal law.” 
(See Servicing Agreement §13.07, annexed as Exhibit J hereto.). Such choice-of-law provisions 
are uniformly upheld under New York law. See Klock v. Lehman Bros. Kuhn Loeb Inc., 584 F. 
Supp. 210, 215 (S.D.N.Y. 1984) (interpreting New York law on choice-of-law provisions in 
actions rooted in contract.) Thus any contractual dispute is governed by the laws of 
Pennsylvania. Pennsylvania substantive law also likely applies to Plaintiff’s common-law claims, 
to the extent that they are extra-contractual because the alleged torts occurred, in part, in 
Pennsylvania, where GMACM has its principal place of business. Alternatively, Florida law 
applies because the alleged harm was directed at Florida, where Plaintiff has its principal place 
of business. 
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damages and Plaintiff has already received the documents necessary to do an accounting through 

discovery in the Pending Florida Action.  Thus, the accounting claim is subject to dismissal.  

36. The Plaintiff has all the documents it needs to conduct its own accounting.  

As part of the discovery conducted in the Pending Florida Action GMACM produced to Plaintiff 

over 550,000 pages of documents covering the over 2,600 loans in the ARE Portfolio and which 

are at issue in this litigation.  Those documents ranged from payment and servicing histories, to 

call notes, to insurance documents.  The documents produced were the documents contained in 

GMACM’s loan file.  In fact, in the Pending Florida Action, before the case was stayed, 

GMACM had produced substantially all the documents Plaintiff claimed it needed to provide to 

its expert to perform its own accounting.  Accordingly, this Court should dismiss Plaintiff’s 

accounting claim.6  Thus, the accounting claim is moot.

37. Moreover, in the Pending Florida Action, ARE moved for judgment on its 

contractual accounting claim and the Florida Federal Court denied the motion, finding that ARE 

had not proven that it had requested an accounting prior to the termination of the Servicing 

Agreement and that ARE had no right to an accounting after the termination of the Servicing 

Agreement.  ARE is simply trying to circumvent that order (in hopes of a more favorable order) 

by re-asserting its accounting claim in this action.  

(ii) Plaintiff’s conversion claim is barred by the gist-of-the-action doctrine.

38. “[T]he ‘gist-of-the-action’ doctrine . . . operates to preclude a plaintiff 

from re-casting ordinary breach of contract claims into tort claims.” Vives v. Rodriguez, 849 F.

                                                
6Under Florida law, a party must allege that “the contract demands between litigants involve 
extensive or complicated accounts and it is not clear that the remedy at law is as full, adequate 
and expeditious as it is in equity.” Bankers Trust Realty, Inc. v. Kluger, 672 So. 2d 897, 898 
(Fla. Dist. Ct. App. 1996) (quoting F.A. Chastain Constr., Inc. v. Pratt, 146 So. 2d 910, 913 (Fla. 
Dist. Ct. App. 1962)). Because Plaintiff has not alleged such, the accounting claim is due for 
dismissal under Florida law.
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Supp. 2d 507, 516 (E.D. Pa. 2012) (citing Hart v. Arnold, 884 A.2d 316, 336 (Pa. Super. Ct.

2005)). Thus, where a tortious claim for conversion is based solely on the failure to perform 

under a contract, it is barred by the gist of the action doctrine. Pittsburgh Constr. Co. v. Griffith, 

834 A.2d 572, 584 (Pa. Super. Ct. 2003) (observing that “the basis of the duty allegedly breached

by [defendants], their duty to pay [plaintiff] according to the draw schedule, was created by and 

defined by the contract itself . . . . [W]e will not permit [plaintiff] to interject a claim for tortious 

conversion into an action that is decidedly contractual.”); see also Brown & Brown, Inc. v. Cola, 

745 F. Supp. 2d 588, 623-24 (E.D. Pa. 2010) (applying the gist-of-the-action doctrine to bar a 

conversion claim).

39. Here, Plaintiff’s conversion claim is premised entirely on GMACM’s failure 

to remit funds allegedly due “per its contractual obligations.” (Adversary Complaint, ¶ 41). 

Allegations related to contractually provided payments are categorically contractual in nature 

and should be addressed in a breach-of-contract action, not an action sounding in tort. As such, 

the gist-of-the-action doctrine bars this Court from entertaining Plaintiff’s conversion claim. 

(iii) Plaintiff’s fraud claim is insufficiently pled, barred by the statute of limitations, 
and barred by the gist-of-the-action doctrine.

40. Under FRCP 9(b), which is applicable to these proceedings pursuant to 

Bankruptcy Rule 7009, Plaintiff must “state with particularity the circumstances constituting 

fraud or mistake” in the fraud pleadings.  Fed. R. Civ. P. 9(b). Each fraud claim must be pled 

with particularity as to each defendant. Shane v. Marceca (In re Marceca), 127 B.R. 328, 332 

(Bankr. S.D.N.Y. 1991) (citing Ouaknine v. MacFarlane, 897 F.2d 75, 779 (2d Cir. 1990).  

Plaintiff’s fraud claim, however, is premised entirely on conclusory allegations relating to an 

alleged “kick-back scheme” between Balboa and GMACM.  Plaintiff does not allege any other 

facts about the fraud, such as the what, who, when, where or how that is required by FRCP 9(b).  
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Plaintiff has not pled its claims for fraud with the requisite specificity and, accordingly, its fraud

claims should be dismissed.

41. Additionally, Plaintiff’s fraud claim is barred by Pennsylvania’s two-year 

statute of limitations. 42 PA. CONS. STAT. ANN. § 5524(7).7 Although the discovery rule tolls the 

time for bringing a fraud action, the plaintiff must exercise due diligence to learn the existence of 

a claim. JNA-1 Corp. v. Uni-Marts, LLC (In re Uni-Marts, LLC), 404 B.R. 767, 779 (Bankr. D. 

Del. 2009) (applying Pennsylvania’s 2-year statute of limitations period to a plaintiff’s fraud 

claim). 

42. Plaintiff has not alleged any facts that would support a tolling argument, 

nor could it.  Plaintiff alleges fraud arising out of a contractual relationship that was terminated 

more than 2 years ago.8 Any allegedly tortious conduct would have necessarily occurred on or 

before that date. The exercise of due diligence should have revealed the existence of the alleged 

fraud more than two years from the assertion of the instant fraud claim. This is particularly true 

given the extensive discovery produced by GMACM in the Pending Florida Action, which action 

commenced in June 2010, more than 2 years prior to the filing of this Adversary Proceeding. 

Had Plaintiff wished to assert a fraud claim, it should have amended its complaint in the Pending 

Florida Action. Accordingly, Plaintiff’s fraud claim is barred by the statute of limitations and 

should be dismissed.

                                                
7 “Section 5524 provides that: [t]he following actions and proceedings must be commenced 
within two years: . . . . (7) Any other action or proceeding to recover damages for injury to 
person or property which is founded on negligent, intentional, or otherwise tortious conduct or 
any other action or proceeding sounding in trespass, including deceit or fraud….”

8 See Order on 12(c) Motion, p. 8, fn. 5, Exhibit C hereto. (discussing the termination of the 
servicing agreement and noting GMACM’s instance that, at the latest, the agreement was 
terminated on November 30, 2009).
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43. Moreover, Plaintiff’s fraud claim is barred by the economic loss doctrine 

because it is premised entirely on facts forming the basis of Plaintiff’s breach of contract claim.  

Pennsylvania case law clearly establishes that a breach of contractual terms may not form the 

basis for a claim in tort seeking recovery of economic losses. Duquesne Light Co. v. 

Westinghouse Elec. Corp., 66 F.3d 604, 618 (3d Cir. 1995); Brunson Commc’ns, Inc. v. 

Arbitron, 239 F. Supp. 2d 550, 579 (E.D. Pa. 2002); Harris v. O’Connor Truck Sales, Inc., 153 F.

Supp. 2d 584 (E.D. Pa. 2001); Moore v. Pavex, Inc., 514 A.2d 137 (Pa. Super. Ct. 1986). Thus, 

the gist-of the-action doctrine can bar recovery on a fraud claim flowing from strictly a 

contractual relationship. Vives v. Rodriguez, 849 F. Supp. 2d at 520. The Court must determine 

whether the “the fraud concerned the performance of contractual duties, [and] if so, then the 

alleged fraud is generally held to be merely collateral to a contract claim for breach of those 

duties.” Id. at 518; (citing eToll, Inc. v. Elias/Savion Adver., Inc., 811 A.2d 10, 20 (Pa. Super. 

Ct. 2002)). 

44. Here, Plaintiff’s fraud claims relate exclusively to duties imposed under 

the Servicing Agreement (Adversary Complaint, ¶ 54.).  In fact, the fraud claim (which is based 

on Plaintiff’s allegation that GMACM unnecessarily insured property because it got a kick back 

from Balbo) is nothing more than a re-casting of Plaintiff’s breach of contract claim, which 

includes allegations that GMACM “overinsured” the properties in the ARE Portfolio.  Clearly, 

the Plaintiff’s fraud claim is contractual in nature, and, thus, is barred as a matter of law.9 This 

                                                
9 The result is similar under Florida law. “Where damages sought in tort are the same as those for 
breach of contract, a plaintiff may not circumvent the contractual relationship by bringing an 
action in tort.” Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2d 490, 494 (Fla. Dist. Ct. App.
1994); see also Casa Clara v. Charley Toppino & Sons, Inc., 620 So. 2d 1244 (Fla. 1993) (purely 
economic losses are not recoverable in tort); AFM Corp. v. S. Bell, 515 So. 2d 180 (Fla. 1987)
(absent personal injury or property damage contract law is more appropriate than tort law in 
economic loss cases); Aetna Life & Cas. Co. v. Therm-O-Disc, Inc., 511 So. 2d 992, 994 (Fla. 
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Court should dismiss Plaintiff’s fraud claims as procedurally deficient, time-barred, and/or 

barred by the gist-of-the-action/ economic loss doctrine.

(iv) Plaintiff’s unjust enrichment claim fails as a matter of law because it is 
premised on alleged breaches of the Servicing Agreement. 

45. Unjust enrichment is an equitable doctrine pursuant to which the court 

implies the existence of a contract between the parties, when one does not otherwise exist, by 

requiring the defendant to pay the plaintiff the value of the benefit conferred. First Wis. Tr. Co. 

v. Strausser, 653 A.2d 688 (Pa. Super. Ct. 1995). The doctrine of unjust enrichment, however, is 

inapplicable when the relationship between the parties is founded upon a written agreement or 

express contract because parties in contractual privity are not entitled to the remedies available 

under a judicially imposed quasi-contract. Umbelina v. Adams, 34 A.3d 151 (Pa. Super. Ct. 

2011); Braun v. Wal-Mart Stores, Inc., 24 A.3d 875 (Pa. Super. Ct. 2011); Wilson Area Sch.

Dist. v. Skepton, 895 A.2d 1250 (Pa. Super. Ct. 2006); Mitchell v. Moore, 729 A.2d 1200, 1203 

(Pa. Super. Ct. 1999); Roman Mosaic & Tile Co. v. Vollrath, 313 A.2d 305 (Pa. Super. Ct. 

1973). 

46. Thus, as a matter of law, Plaintiff’s unjust enrichment claim should be 

dismissed because it is based entirely on whether GMACM acted within its rights under the 

Servicing Agreement when it purchased insurance coverage on the properties in the ARE 

Portfolio.  In fact, in Paragraph 72 of the Adversary Complaint, Plaintiff states that “Pursuant to 
                                                                                                                                                            
1987) (no cognizable tort damages are sustained absent personal injury or physical property 
damage); Fla. Power & Light Co. v. Westinghouse Elec. Corp., 510 So. 2d 899, 900 (Fla. 1987)
(contract principles are more appropriate than tort principles for resolving economic losses, 
Florida law does not allow recovery in tort without a claim for personal injury or property 
damage); Weimar v. Yacht Club Point Estates, Inc., 223 So. 2d 100, 103 (Fla. 1969) (where 
defendant has not committed a breach of duty apart from breach of contract there can be no 
action in tort); Swaebe v. Sears World Trade, Inc., 639 So. 2d 1120, 1121 (Fla. Dist. Ct. App. 
1994) (absent a separate and independent tort, breach of contract may not be converted into a tort 
action).
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the Servicing Agreement, GMAC was to act as ARE’s agent to obtain insurance coverage on 

properties securing the ARE loans in the event the borrower(s) failed to keep property insurance 

in place.”  (Adversary Complaint, ¶ 72) (emphasis added). Plaintiff’s unjust enrichment claim is 

clearly based on GMACM’s conduct under the Servicing Agreement, an express contract 

between the parties.  Consequently, Plaintiff’s unjust enrichment claim is not an actionable 

claim.10

IV. CONCLUSION

Accordingly, for the reasons set forth herein the GMACM respectfully requests that the 

Court dismiss the Adversary Proceeding with prejudice and grant such other and further relief as 

it deems just and proper. 

                                                
10 Similarly, an action for unjust enrichment fails under Florida law upon a showing that an 
express contract exists. See Williams v. Bear Stearns & Co., 725 So. 2d 397, 400 (Fla. Dist. Ct. 
App. 1998); see also Ocean Commc’ns, Inc. v. Bubeck, 956 So. 2d 1222, 1225 (Fla. Dist. Ct. 
App. 2007) (“a plaintiff cannot pursue an equitable theory, such as unjust enrichment . . . to 
prove entitlement to relief if an express contract exists.”). Plaintiff’s unjust enrichment claim is 
not actionable because the relationship between the parties is governed by the Servicing 
Agreement as supported by Plaintiff’s own allegations. (See e.g. Adversary Complaint, ¶ 72).
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Dated: February 1, 2013
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum
Stefan W. Engelhardt
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

BRADLEY ARANT BOULT 
CUMMINGS, LLP
1819 5th Avenue North
Birmingham, Alabama 35209
Telephone:  (205) 521-8000
Facsimile:  (205) 521-8800
Hope T. Cannon (pending pro hac
admission) 
D. Brian O’Dell 

Co-Counsel for the Debtor Defendant 
GMAC Mortgage, LLC
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

AMERICAN RESIDENTIAL EQUITIES,   :
LLC, in its own individual capacity and in    :
Its capacity as Trustee under that certain       :
American Residential Equities, LLC Master  :
Trust Agreement dated August 8, 2005,         :

:
Plaintiff, :

:
                   v. :

:
GMAC MORTGAGE, LLC, as successor     :
by merger to GMAC Mortgage Company,    :
And BALBOA INSURANCE COMPANY :

:
Defendants. :

Adv. Proc. 12-01934 (MG) 

------------------------------------------------------x
In re :

:
RESIDENTIAL CAPITAL, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

NOTICE OF DEBTOR’S MOTION FOR DISMISSAL OF ADVERSARY PROCEEDING
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PLEASE TAKE NOTICE that on February 1, 2013, Defendant GMAC 

Mortgage, LLC (“GMAC Mortgage”), a debtor and debtor in possession in the above-captioned 

chapter 11 cases (collectively with all affiliated debtors and debtors in possession, the “Debtors”),

filed the Debtors’ Motion for Dismissal of Adversary Proceeding (the “Motion”) with the United 

States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) in 

the above-captioned adversary proceeding.  A hearing to consider the Motion is scheduled for 

March 5, 2013 at 10:00 a.m. (prevailing Eastern Time) before the Honorable Martin Glenn, 

United States Bankruptcy Judge, in Courtroom 501 at the Bankruptcy Court, One Bowling Green, 

New York, New York 10004.

PLEASE TAKE FURTHER NOTICE that any objection to the Motion must be 

in writing, conform to the Federal Rules of Bankruptcy Procedure, the Local Bankruptcy Rules 

for the Southern District of New York, and the Notice, Case Management, and Administrative 

Procedures approved by the Bankruptcy Court [Docket No. 141], be filed electronically by 

registered users of the Bankruptcy Court’s electronic case filing system, and be served, so as to 

be received no later than February 11, 2013 at 4:00 p.m. (prevailing Eastern Time), upon (a) 

counsel for the Debtors, Morrison & Foerster LLP, 1290 Avenue of the Americas, New York, 

NY 10104 (Attn: Stefan W. Engelhardt and Norman S. Rosenbaum); (b) the Office of the United 

States Trustee for the Southern District of New York, 33 Whitehall Street, 21st Floor, New York, 

NY 10004 (Attn: Tracy Hope Davis, Linda A. Riffkin, and Brian S. Masumoto); (c) the Office of 

the United States Attorney General, U.S. Department of Justice, 950 Pennsylvania Avenue NW, 

Washington, DC 20530-0001 (Attn: US Attorney General, Eric H. Holder, Jr.); (d) Office of the 

New York State Attorney General, The Capitol, Albany, NY 12224-0341 (Attn: Nancy Lord, 

Esq. and Neal Mann, Esq.); (e) Office of the U.S. Attorney for the Southern District of New 
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York, One St. Andrews Plaza, New York, NY 10007 (Attn: Joseph N. Cordaro, Esq.); (f) counsel 

for Ally Financial Inc., Kirkland & Ellis LLP, 153 East 53rd Street, New York, NY 10022 (Attn: 

Ray Schrock and Richard M. Cieri); (g) counsel to Barclays Bank PLC, as administrative agent 

for the DIP lenders, Skadden, Arps, Slate, Meagher & Flom LLP, Four Times Square, New York, 

NY 10036 (Attn: Ken Ziman & Jonathan H. Hofer); (h) counsel for the committee of unsecured 

creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the Americas, New York, NY 

10036 (Attn: Kenneth Eckstein & Greg Horowitz); (i) counsel for Ocwen Loan Servicing, LLC, 

Clifford Chance US LLP, 31 West 52nd Street, New York, NY 10019 (Attn: Jennifer C. 

DeMarco and Adam Lesman); (j) Internal Revenue Service, P.O. Box 7346, Philadelphia, PA 

19101-7346 (if by overnight mail, to 2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, PA 

19104-5016); and (k) Securities and Exchange Commission, New York Regional Office, 3 

World Financial Center, Suite 400, New York, NY 10281-1022 (Attn: George S. Canellos, 

Regional Director).

PLEASE TAKE FURTHER NOTICE that if an objection to the Motion is not 

timely filed and served, the Bankruptcy Court may enter an order granting the relief requested in 

the Motion without further notice or opportunity to be heard afforded to any party.
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Dated: February 1, 2013
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum
Stefan W. Engelhardt
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

BRADLEY ARANT BOULT CUMMINGS, 
LLP
1819 5th Avenue North
Birmingham, Alabama 35209
Telephone:  (205) 521-8000
Facsimile:  (205) 521-8800
Hope T. Cannon (pending pro hac
admission) 
D. Brian O’Dell

Co-Counsel for the Debtor Defendant 
GMAC Mortgage, LLC
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