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Defendant Residential Funding Company, LLC (“RFC”), a debtor and debtor in 

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors in possession, the “Debtors”), submits this motion (the “Motion”) seeking entry of an 

order, substantially in the form attached hereto as Exhibit 1, requiring a more definite statement 

of the Complaint (the “Complaint”) filed by Marion L. Jenkins and Sharon Jenkins, Plaintiffs in 

the above-captioned adversary proceeding (the “Adversary Proceeding”).  In support hereof, 

the Debtors submit the Declaration of Lauren Graham Delehey (the “Delehey Decl.”), attached 

hereto as Exhibit 2 and respectfully state as follows: 

PRELIMINARY STATEMENT 

1. RFC, as master servicer and prior holder of a note secured by a deed of 

trust on the Jenkins’ property, simply does not have the information required to interpret any 

legal basis for the relief requested in the Jenkins’ Complaint.  The Complaint contains a number 

of deficiencies, including its failure to identify what conduct of RFC, as opposed to the other 

Defendants, harmed the Jenkins, how that conduct entitles the Jenkins to $10,000,000, an 

injunction, and an accounting, or the legal basis for those remedies.  Instead, the Complaint 

makes general allegations of fraud against the Defendants, collectively, and asserts that some 

fraud by one or more of the Defendants entitles the Jenkins’ to the exorbitant damages and 

remedies requested.  Because of these deficiencies, RFC requires a more definite statement of the 

Complaint, as described below, before it can begin to formulate a responsive pleading. 

BACKGROUND 

A. General Bankruptcy Case Background 

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”) in this Court.  

12-01935-mg    Doc 10    Filed 01/22/13    Entered 01/22/13 16:51:17    Main Document    
  Pg 4 of 10



 

2 
ny-1074206  

3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the 

Debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and 

the tenth largest mortgage origination business in the United States.   

4. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been 

appointed in the Bankruptcy Case. 

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors.  

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur J. 

Gonzalez, former Chief Judge of this Court, as examiner. 

B. Background Relevant to the Adversary Proceeding 

7. On November 9, 2012, the Plaintiffs filed their Complaint, initiating the 

Adversary Proceeding.  The Adversary Proceeding  inadvertently appeared on the docket in the 

chapter 11 case of RFC, Case No. 12-12019, rather than the docket of the Debtors’ jointly 

administered chapter 11 cases, Case No. 12-12020. 

8. On December 12, 2012, the Debtors requested, by letter to the Court, an 

extension of the deadline by which RFC and the other Defendants were required to respond to 

the Complaint, citing as a basis the lack of service and the Complaint’s failure to appear on the 

docket of the Debtors’ jointly administered chapter 11 cases.  Subsequently, the Debtors 
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obtained consent to such extension from the Jenkins, and on December 14, 2012, the Court so-

ordered the consensual extension of the Defendants’ deadline to respond. 

9. On December 31, 2012, Mr. Jenkins filed a petition for relief under 

chapter 13 of the Bankruptcy Code in the United States Bankruptcy Court for the Northern 

District of Georgia, Case No. 12-82018.  On January 14, 2012, the Plaintiffs also filed in Mr. 

Jenkins’ chapter 13 case an adversary complaint substantially similar to the Complaint filed in 

the Adversary Proceeding.  The resulting adversary proceeding was assigned Case Number 13-

05015.  A copy of the complaint filed in Mr. Jenkins’ chapter 13 case is attached hereto as 

Exhibit 3. 

RELIEF REQUESTED 

10. RFC hereby moves the Court for an order, pursuant to Rule 12(e) of the 

Federal Rule of Civil Procedure (the “Civil Rules”), made applicable to this Adversary 

Proceeding by Bankruptcy Rule 7012, directing the Plaintiffs to file more definite statement of 

the Complaint. 

BASIS FOR RELIEF 

11. Bankruptcy Rule 7012 makes Civil Rule 12(e) applicable to adversary 

proceedings.  Civil Rule 12(e), in turn, provides in pertinent part as follows: 

A party may move for a more definite statement of a pleading to 
which a responsive pleading is allowed but which is so vague or 
ambiguous that the party cannot reasonably prepare a response.  
The motion must be made before filing a responsive pleading and 
must point out the defects complained of and the details 
desired . . . . 

Fed. R. Civ. P. 12(e) (emphasis added). 

12. While RFC recognizes that “[m]otions for a more definite statement are 

generally viewed with disfavor…,” the Complaint is a prime example of the type of pleading for 
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which a motion for a more definite statement is appropriate – so “vague” and “ambiguous” that 

RFC cannot frame a response.  See St. Clair Intellectual Prop. Consultants v. Apple Inc., No. 10–

00982–LPS, 2011 WL 4571812, at *2 (D. Del. Sept. 30, 2011).  Not only does the Complaint fail 

to state any legal causes of action, but the Complaint fails to identify the capacity in which RFC 

is named (i.e., master servicer or prior party in the chain of title) and the factual allegations 

contained in the Complaint fail to enlighten RFC in this regard or distinguish between the 

Defendants in critical respects.  Because of these deficiencies, RFC is unable to formulate a 

response to the Complaint without a more definite statement. 

A. The Complaint Does Not Specify Any Legal Causes of Action 

13. Although the Complaint appears generally to allege that the Plaintiffs’ 

mortgage note was improperly assigned, the Complaint fails to identify any legal causes of 

action upon which the relief requested by the Plaintiffs may be granted.  RFC is, therefore, 

unable to determine how any conduct of RFC could entitle the Jenkins to (i) an injunction 

preventing RFC or the other Defendants from foreclosing upon the mortgage note or (ii) a 

staggering $10,000,000 in damages.  Likewise, because the Complaint does not appear to 

suggest that RFC is the current owner or primary servicer of the note, the Complaint is vague as 

to why the Jenkins would be entitled to an injunction against or accounting from RFC.  See 

Fernanders v. Mich. Dep’t of Military & Veterans Affairs, No. 12-11752, 2012 WL 3262861, at 

*2 (E.D. Mich. Aug. 9, 2012) (granting motion for a more definite statement where it was 

impossible for the court to determine legal basis of pro se litigant’s claims “without doing what 

the court should not, i.e., interpreting and developing legal arguments for him”); Mills v. DDSP, 

No. 11-cv-1452, 2011 WL 3501834, *2 (M.D. Pa. Aug 10, 2011) (concluding Civil Rule 12(e) 

motion appropriate where plaintiff had not stated any articulable claims against defendants 

named in lawsuit). 
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B. The Complaint Fails to Provide Sufficient Information to Determine why 
RFC has been Named as a Defendant 

14. One allegation that does appear clear from the Complaint is that Plaintiffs 

allege that RFC was a prior assignee of a mortgage note secured by a deed of trust on the 

Plaintiffs’ property.  See Complaint ¶ 15.  However, RFC also currently acts as master servicer in 

connection with the Plaintiffs’ mortgage loan.  The Complaint is unclear whether RFC is named 

in its capacity as prior assignee of the note or as master servicer of the note.  While paragraphs 

15 and 18 would appear to identify RFC in its role as prior assignee of the note, paragraphs 27 

and 30 make factual allegations against the Defendants, collectively,  that appear to attempt to 

implicate RFC in some fashion in its role as master servicer (although the master servicer 

typically has little or no involvement in the foreclosure or loan modification process).  See 

Delehey Decl. ¶ 5. 

15. RFC, as master servicer, maintains limited, if any, information regarding 

the Plaintiffs and their mortgage loan.  Delehey Decl. ¶ 4.  Typically, information regarding a 

borrower’s loan, its payment history, and its contacts with the primary servicer is retained by the 

primary servicer of the loan, and not shared with other entities because of privacy concerns, 

among other reasons.  See Delehey Decl. ¶ 5.  As a result, RFC lacks sufficient information to 

piece together the puzzle and attribute the factual allegations in the Plaintiffs’ complaint to the 

various Defendants.  For these reasons, RFC requires a more definite statement so that it may 

determine how its connection with the Plaintiffs’ mortgage note is implicated by the Complaint, 

which appears to seek $10,000,000 in damages against the Defendants collectively.  See 

Schwartz v. Kursman (In re Harry Levin, Inc.), 175 B.R. 560, 566 (Bankr. E.D. Pa. 1994) (While 

Rule 12(e) motions are usually denied, they are appropriate “when the pleading is wholly 
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uninformative as to the basis of the claim....”) (quoting J. Moore, 2A Moore's Federal Practice, ¶ 

12.18[1], at 12–173). 

C. The Complaint Does Not Clearly Attribute Actions to Particular Defendants 

16. As described above, multiple allegations contained in the Complaint also 

group together the Defendants and attribute actions to the Defendants collectively.  This 

“shotgun approach,” as well, renders a more definite statement appropriate in this situation, 

because without a more definite statement, RFC is unable to identify which actions are 

attributable to it and which are attributable to other Defendants.  See Davis v. Coca-Cola Bottling 

Co. Consol., 516 F.3d 955, 979-84 (11th Cir. 2008) (correct response to plaintiffs’ “shotgun” 

complaint, grouping together the plaintiffs in factual allegations, was to seek a more definite 

statement under Civil Rule 12(e), not respond to complaint and compound the problem); see also 

Eidos Commc’ns, LLC v. Skype Techs. SA, No. 09-234-SLR, 2010 WL 4642062, at *3 (D. Del. 

Nov. 9, 2010) (“ relief under Civil Rule 12(e) is appropriate when allegations in a complaint are 

so ambiguous that a defendant is unable to determine the issues [it] must meet.” (citation 

omitted)).  Without this information, RFC cannot determine what actions the Plaintiffs’ attribute 

to it and formulate an appropriate response to the Complaint. 
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WHEREFORE, the Debtors respectfully request that the Court enter and Order directing the 

Plaintiffs to set forth, in a more definite statement, the legal causes of action which the Plaintiffs 

allege entitle them to the relief they have requested, the specific conduct they allege is attributable to 

RFC, and how that conduct entitles them to relief from RFC. 

 

New York, New York 
Dated: January 22, 2013 
 

 /s/  Stefan W. Engelhardt             
Gary S. Lee 
Stefan W. Engelhardt 
Norman S. Rosenbaum 
James A. Newton 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 

 
Counsel to the Debtors and 
Debtors in Possession 
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PLEASE TAKE NOTICE that the undersigned have filed the attached  Motion 

Pursuant to Fed. R. Bankr. P. 7012 and Fed. R. Civ. P. 12(e) for a More Definite 

Statement (the “Motion”).  

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion will take 

place on February 28, 2013 at 2:00 p.m. (prevailing Eastern time) before the 

Honorable Martin Glenn, at the United States Bankruptcy Court for the Southern District 

of New York, Alexander Hamilton Custom House, One Bowling Green, New York, New 

York 10004-1408, Room 501. 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Motion 

must be made in writing, conform to the Federal Rules of Bankruptcy Procedure, the 

Local Bankruptcy Rules for the Southern District of New York, and the Notice, Case 

Management, and Administrative Procedures approved by the Bankruptcy Court [Docket 

No. 141], be filed electronically by registered users of the Bankruptcy Court’s electronic 

case filing system, and be served, so as to be received no later than February 18, 2013 at 

4:00 p.m. (Prevailing Eastern Time), upon (a) counsel for the Debtors, Morrison & 

Foerster LLP, 1290 Avenue of the Americas, New York, NY 10104 (Attn: Gary S. Lee, 

Lorenzo Marinuzzi, Norman S. Rosenbaum and James Newton); (b) the Office of the 

United States Trustee for the Southern District of New York, 33 Whitehall Street, 21st 

Floor, New York, NY 10004 (Attn: Tracy Hope Davis, Linda A. Riffkin, and Brian S. 

Masumoto); (c) the Office of the United States Attorney General, U.S. Department of 

Justice, 950 Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attn: US Attorney 

General, Eric H. Holder, Jr.); (d)  Office of the New York State Attorney General, The 

Capitol, Albany, NY 12224-0341 (Attn: Nancy Lord, Esq. and Enid N. Stuart, Esq.); 
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(e) Office of the U.S. Attorney for the Southern District of New York, One St. Andrews 

Plaza, New York, NY 10007 (Attn: Joseph N. Cordaro, Esq.); (f) counsel for Ally 

Financial Inc., Kirkland & Ellis LLP, 153 East 53rd Street, New York, NY 10022 (Attn: 

Richard M. Cieri); (g) counsel to Barclays Bank PLC, as administrative agent for the DIP 

lenders, Skadden, Arps, Slate, Meagher & Flom LLP, Four Times Square, New York, 

NY 10036 (Attn: Ken Ziman & Jonathan H. Hofer); (h) counsel for the committee of 

unsecured creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of the 

Americas, New York, NY 10036 (Attn: Kenneth Eckstein & Greg Horowitz); (i) counsel 

for Ocwen Loan Servicing, LLC, Clifford Chance US LLP, 31 West 52nd Street, New 

York, NY 10019 (Attn: Jennifer C. DeMarco and Adam Lesman); (j) counsel for 

Berkshire Hathaway Inc., Munger, Tolles & Olson LLP, 355 South Grand Avenue, Los 

Angeles, CA 90071 (Attention:  Thomas Walper and Seth Goldman); (k) Internal 

Revenue Service, P.O. Box 7346, Philadelphia, PA 19101-7346 (if by overnight mail, to 

2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, PA 19104-5016); (l) Securities 

and Exchange Commission, New York Regional Office, 3 World Financial Center, Suite 

400, New York, NY 10281-1022 (Attn: George S. Canellos, Regional Director); and 

(m) Marion L. and Sharon Jenkins, 409 Grant Park Place, Atlanta, GA 30315. 

PLEASE TAKE FURTHER NOTICE that if you do not timely file and serve a 

written objection to the relief requested in the Motion, the Bankruptcy Court may deem 

any opposition waived, treat the Motion as conceded, and enter an order granting the 

relief requested in the Motion without further notice or hearing.  
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Dated: January 22, 2013 
New York, New York 

Respectfully submitted, 

 /s/ Stefan W. Engelhardt  
Gary S. Lee 
Stefan W. Engelhardt 
Norman S. Rosenbaum 
James A. Newton 
MORRISON & FOERSTER LLP  
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the Debtors and 
Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
MARION L. JENKINS and SHARON 
JENKINS, 
 

Plaintiffs, 
 
v. 

 
RESIDENTIAL FUNDING 
COMPANY, LLC, et. al., 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Adv. Proc. 12-01935 (MG) 

 
ORDER GRANTING DEBTORS’ MOTION PURSUANT TO FED. R. BANKR. P. 7012 

AND FED. R. CIV. P. 12(e) FOR A MORE DEFINITE STATEMENT 
 

Upon consideration of the motion (the “Motion”)1 of the above-captioned debtors and 

debtors in possession (collectively, the “Debtors” and each, a “Debtor”) for an order directing a 

more definite statement of the Complaint, and upon the Delehey Decl.; and sufficient notice of 

the Motion having been given; and it appearing that no other or further notice need be provided; 

and the Court having found that the relief requested in the Motion is in the best interests of the 

Debtors’ estates, their creditors, and other parties in interest; and after due deliberation and 

sufficient cause appearing therefore, it is hereby  

ORDERED, ADJUDGED, AND DECREED THAT: 

                                                 
1 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 
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1. The Motion is GRANTED as more fully set forth below. 

2. The Plaintiffs are hereby directed to file a more definite statement (the 

“Statement”) of Complaint on or before March 21, 2013. 

3. The Statement shall set forth, at a minimum: 

(a) The factual allegations and conduct the Plaintiffs attribute to RFC;  

(b) The legal bases upon which the Plaintiffs allege they are entitled to 

relief against RFC; and 

(c) How the factual allegations and conduct referred to in (a), above, 

entitles the Plaintiffs to such relief under the legal causes of action 

referred to in (b), above. 

4. This Court shall retain jurisdiction with respect to all matters arising or 

related to the implementation of this Order. 

Dated: February __, 2013 
New York, New York 

 

 

       
THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT 2 
 

Delehey Declaration 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
MARION L. JENKINS and SHARON 
JENKINS, 
 

Plaintiffs, 
 
v. 

 
RESIDENTIAL FUNDING 
COMPANY, LLC, et. al., 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Adv. Proc. 12-01935 (MG) 

 
DECLARATION OF LAUREN GRAHAM DELEHEY,  

IN-HOUSE LITIGATION COUNSEL AT RESIDENTIAL CAPITAL, LLC,  
IN SUPPORT OF DEBTORS’ MOTION PURSUANT TO FED. R. BANKR. P. 7012 AND 

FED. R. CIV. P. 12(e) FOR A MORE DEFINITE STATEMENT 

I, Lauren Graham Delehey, declare as follows: 

A. Background and Qualifications 

1. I serve as In-House Litigation Counsel in the legal department (the “Legal 

Department”) at Residential Capital, LLC (“ResCap”), a limited liability company organized 

under the laws of the state of Delaware and the parent of the other debtors and debtors in 

possession in the above-captioned chapter 11 cases (collectively, the “Debtors”).  I have held 

this position since I joined ResCap on August 1, 2011.  In my role as In-House Litigation 

Counsel at ResCap, I am responsible for the management of residential mortgage-related 

litigation, including class actions, mass actions and multi-district litigation.  Additionally, as a 
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result of ResCap’s chapter 11 filing, my role has significantly expanded to include, in addition to 

my litigation work, assisting the Debtors and their professional advisors in connection with the 

administration of the chapter 11 cases.  I am authorized to submit this declaration (the 

“Declaration”) in support of the Debtors’ Motion Pursuant to Fed. R. Bankr. P. 7012 and Fed. 

R. Civ. P. 12(e) for a More Definite Statement (the “Motion”).1 

2. In my capacity as In-House Litigation Counsel, I am generally familiar 

with the Debtors’ litigation matters, including the above-captioned action.  Except as otherwise 

indicated, all statements in this Declaration are based upon my personal knowledge; information 

supplied or verified by personnel in departments within the Debtors’ various business units; my 

review of the Debtors’ litigation case files, books and records as well as other relevant 

documents; my discussions with other members of the Legal Department; information supplied 

by the Debtors’ consultants; or my opinion based upon experience, expertise, and knowledge of 

the Debtors’ litigation matters, financial condition and history.  In making my statements based 

on my review of the Debtors’ litigation case files, books and records, relevant documents, and 

other information prepared or collected by the Debtors’ employees or consultants, I have relied 

upon these employees and consultants accurately recording, preparing, collecting, or verifying 

any such documentation and other information.  If I were called to testify as a witness in this 

matter, I would testify competently to the facts set forth herein. 

B. The Debtors’ Access to Information Regarding the Jenkins’ Loan 

3. Residential Funding Company, LLC (“RFC”) is the master servicer for 

Jenkins’ loan, however the Jenkins’ loan is not serviced by GMAC Mortgage, LLC (“GMAC 

Mortgage”) as primary servicer.  The Jenkins’ loan is serviced by Wells Fargo, as primary 

                                                 
1  Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection. 
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servicer.  Wells Fargo services the Jenkins’ loan under the name “America’s Servicing 

Company.” 

4. When GMAC Mortgage is the primary servicer for a  loan, GMAC 

Mortgage typically retains detailed information regarding borrowers, their loan history, and 

servicing contacts and transactions with the borrowers in the course of servicing their loans.  

However, GMAC Mortgage and the Debtors typically retain little, if any, of this type of 

borrower and loan information in connection with loans for which the RFC act as master 

servicer, but do not also act as primary servicer. 

5. Instead, for loans serviced by an outside primary servicer, such as the 

Jenkins’ loan, the Debtors rely upon such primary servicer to maintain detailed borrower and 

loan level information.  Likewise, the Debtors generally rely upon such primary servicers to 

conduct a number of other activities in the course of their servicing duties, including (i) initiating 

and prosecuting foreclosures of borrowers’ loans, as needed; (ii) consideration and approval of 

loan modifications where appropriate; and (iii) defense of certain actions brought by borrowers 

against, among others, the primary servicer, master servicer, or the investor. 

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and 

correct. 

Dated:  January 22, 2013      /s/ Lauren Graham Delehey                  
Lauren Graham Delehey 
In-House Litigation Counsel for  
Residential Capital, LLC 
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EXHIBIT 3 
 

Georgia Adversary Complaint 
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