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Defendant GMAC Mortgage, LLC (“GMACM?”), a debtor and debtor in possession in the
above-captioned chapter 11 cases (collectively with all affiliated debtors and debtors in
possession, the “Debtors™), submits this motion (the “Motion”) to dismiss the above-referenced
adversary proceeding (the “Adversary Proceeding”) commenced by plaintiff Kevin J. Matthews
(“Plaintiff”) for insufficient service of process and failure to state a claim upon which relief can
be granted. In support hereof, GMACM submits the Declaration of Lauren Graham Delehey,
dated January 18, 2013 (the “Delehey Decl.”), attached hereto as Exhibit 1, and respectfully

represents:

I. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C.
88 157 (a) and 1334(b). Venue is proper under 28 U.S.C. § 1409. This is a non-core proceeding
pursuant to 28 U.S.C. 88 157(b)(1) and (b)(2). Nonetheless, pursuant to Local Bankruptcy Rule
7012-1, GMACM consents to entry of a final order or judgment by this Court if it is determined
that the Court, absent consent of the parties, cannot enter final orders or judgment consistent with

Article 11l of the United States Constitution.

Il. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a voluntary
petition for relief under Chapter 11 of the Bankruptcy Code in this Court.
3. The Debtors are a leading residential real estate finance company indirectly

owned by Ally Financial Inc., which is not a Debtor. As of the Petition Date, the Debtors and
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their non-debtor affiliates operated the fifth largest mortgage servicing business and the tenth
largest mortgage origination business in the United States.

4. The Debtors are managing and operating their businesses as debtors in possession
pursuant to Bankruptcy Code sections 1107(a) and 1108. Their chapter 11 cases (collectively,

the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of the Federal

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). No trustee has been appointed in the

Bankruptcy Case.

5. On May 16, 2012, the United States Trustee for the Southern District of New
York (the “U.S. Trustee”) appointed a nine member official committee of unsecured creditors.

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. Gonzalez,
former Chief Judge of this Court, as examiner (the “Examiner”).

7. On July 13, 2012, the Court entered the Final Supplemental Order Under
Bankruptcy Code Sections 105(a), 362, 363, 502, 1107(a), and 1108 and Bankruptcy Rule 9019
() Authorizing the Debtors to Continue Implementing Loss Mitigation Programs; (11) Approving
Procedures for Compromise and Settlement of Certain Claims, Litigations and Causes of Action;
(1) Granting Limited Stay Relief to Permit Foreclosure and Eviction Proceedings, Borrower
Bankruptcy Cases, and Title Disputes to Proceed; and (1) Authorizing and Directing the
Debtors to Pay Securitization Trustee Fees and Expenses [Docket No. 774] (the “Supplemental

Servicing Order”).

B. Events Giving Rise to the Adversary Proceeding

Q) The Foreclosure Actions

8. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was originated

by USAA Federal Savings Bank on February 14, 2008. The Loan was evidenced by a note in the

ny-1074092
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amount of $150,000.00 (the “Note™), which was secured by real property located at 3216 East
Northern Parkway, Baltimore, Maryland 21214 (the “Property”) pursuant to a security deed (the
“Deed of Trust”) executed contemporaneously with the Note. Id. (Copies of the Note and Deed
of Trust are attached as Exhibits A and B, respectively, to the Delehey Decl.).

9. In August 2009, Plaintiff defaulted on the Note by failing to make his monthly
payment, and has not made any payments on the Note since that time. See Delehey Decl. at | 6;

Complaint at § 51.

10.  On March 29, 2010, GMACM instituted foreclosure proceedings (the “First

Foreclosure Action”) against Plaintiff in the Circuit Court for Baltimore City, Maryland (the

“Maryland Court”), and the Property was sold to GMACM at a foreclosure sale on May 21, 2010.

Id. at { 74, 85. On January 14, 2011, upon motion of GMACM and its agents, the Maryland

Court entered an order (the “Dismissal Order”) dismissing the First Foreclosure Action without

prejudice and rescinding the May 21, 2010 foreclosure sale. 1d. at 1 98 (A copy of the Dismissal
Order is attached Exhibit C to the Delehey Decl.).

11.  On or about February 10, 2012, GMACM filed a new complaint with the
Maryland Court commencing foreclosure proceedings against Plaintiff, under the caption

O’Sullivan, et al. v. Matthews, Case No. 24-0-12000286 (Balt. City Cir. Ct., Md.) (the “Second

Foreclosure Action”). (A copy of the Docket Sheet in the Second Foreclosure Action is attached

as Exhibit D to Delehey Decl.).

12. On March 19, 2012, Plaintiff filed a Counter Complaint & Jury Demand in the
Second Foreclosure Action, pursuant to which Plaintiff asserted the following counterclaims
against GMACM arising from GMACM’s allegedly improper and unlawful collection practices

against Plaintiff: Count | — Fraud and Fraudulent Concealment; Count Il — Violations of the
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Maryland Consumer Protection Act (“MCPA”); Count Il — Violations of Maryland Mortgage
Fraud Protection Act (“MMEPA”); Count IV — Violation of Maryland Consumer Debt
Collection Act (“MCDCA”); Count V — Violation of the Fair Debt Collection Practice Act. Each
count included a claim for money damages, which in the aggregate exceed $4.6 million (the

“Monetary Claims”). (See Counter Complaint at pp. 41-57, a copy of which is attached as

Exhibit E to Delehey Decl.).

13. In the Counter Complaint, Plaintiff asserted various allegations concerning the
First Foreclosure Action and the Second Foreclosure Action which can be summarized as
follows: First, prior to instituting the First Foreclosure Action, GMACM allegedly failed to
conduct loss mitigation efforts properly, including failing to offer Plaintiff “any meaningful loss
mitigation options” and concealing that USAA representatives who fielded telephone calls from
Plaintiff were actually GMACM representatives (Counter Complaint at pp.18-23 and 30-32).
Second, the First Foreclosure Action was allegedly based upon “bogus affidavits and papers”
including a Notice of Intent to Foreclose that misidentified Ginnie Mae as the secured party and
documents that were improperly signed by Jeffrey Stephan and Substitute Trustee Carrie Ward
(Counter Complaint at pp. 23-29). Third, during the pendency of the First Foreclosure Action,
and following GMACM’s purchase of the Property at the May 21, 2010 foreclosure sale,
Plaintiff was allegedly the victim of a wrongful eviction (Counter Complaint at pp. 32-33).
Fourth, following GMAC’s purchase of the Property, GMACM’s agents allegedly failed to
properly winterize the home before discontinuing the utilities, leading to damage to the sewage
pipe and the hot water heater inside the house (Counter Complaint at pp. 35-36). Fifth, the

Second Foreclosure Action is allegedly deficient in that while at least one supporting document

ny-1074092
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continues to misrepresent Ginnie Mae as the secured party, the Notice of Intent to Foreclose and
the Note itself do not identify Ginnie Mae (Counter Complaint at pp. 37-39).

14.  On or about April 26, 2012, GMACM filed a motion to dismiss (the “Motion to
Dismiss”) the Counter Complaint in its entirety on both procedural and substantive grounds.

15.  On or about June 26, 2012, Plaintiff filed a Motion for Direction Concerning The
Automatic Stay As To Counter Defendants Carrie Ward And Jeffrey Stephan And Potential

Other Parties By Amendment (“Motion for Direction”) in the Foreclosure Action, pursuant to

which Plaintiff requested clarification regarding the application of the Supplemental Servicing
Order to the Foreclosure Action and sought the Maryland Court’s advice as to how to proceed in
the face of GMACM’s bankruptcy. (See Exhibit D to Delehey Decl. at Dkt No. 22).

16. On or about June 27, 2012, Plaintiff filed a Motion For Extension For Counter
Plaintiff To Respond To Defendants GMAC’s & Carrie Ward’s Motion To Dismiss Due To The

Automatic Stay Of Counter Defendant GMAC (“Motion for Extension”) in the Second

Foreclosure Action. (See Exhibit D to Delehey Decl. at Dkt No. 23).

17.  OnJuly 9, 2012, a foreclosure mediation took place in the Second Foreclosure
Action between Plaintiff and GMACM. The foreclosure mediation was continued until
October 9, 2012. Thereafter, on October 10, 2012, the mediator filed the following report of the
mediation proceedings: “The parties participated in the mediation but no agreement was
reached.” (See Exhibit D to Delehey Decl. at Dkt No. 35).

18. A hearing was held on the Motion for Direction and the Motion for Extension
before the Maryland Court on July 30, 2012. At the conclusion of the hearing, the Maryland
Court ruled that, regardless of whether or not Plaintiff’s Monetary Claims can be parsed from the

non-monetary relief sought by Plaintiff under the Counter Complaint, the Maryland Court was

ny-1074092
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permitted to entertain the Motion to Dismiss under the Supplemental Servicing Order. (See
Exhibit F to Delehey Decl.).

19.  On September 4, 2012, Plaintiff filed an opposition to the Motion to Dismiss and
a Notice of Dismissal of Count I of the Counter Complaint with the Maryland Court. (See
Exhibit D to Delehey Decl. at Dkt No. 34).

(i) Plaintiff’s Proof of Claim and Stay Relief Motion

20. On August 13, 2012, Plaintiff filed a proof of claim (Claim No. 392) against the
Debtors asserting general unsecured claims in the amount of $3 million.
21.  On August 28, 2012, Plaintiff filed the Motion For Relief From Stay [Docket No.

1291] (the “Stay Relief Motion™) with this Court, pursuant to which Plaintiff sought relief from

the automatic stay to proceed with prepetition claims for monetary damages pending against
GMACM and two individual non-Debtor defendants in connection with the Second Foreclosure
Action.

22.  On September 20, 2012, GMACM filed an objection to Plaintiff’s Stay Relief
Motion [Docket No. 1500].

23. Prior to the hearing on the Stay Relief Motion, Plaintiff and GMACM entered into

a stipulation and consent order modifying the automatic stay (the “Stipulation and Order”),

which was entered by this Court on October 2, 2012 [Docket No. 1697]. The Stipulation and
Order provides, among other things, that:

. GMACM may prosecute the Motion to Dismiss through the
adjudication thereof by the Maryland Court and any and all appeals
thereof, and Plaintiff may take all actions necessary to contest the
Motion to Dismiss;

. Plaintiff may prosecute the Counter Complaint against the non-Debtor
defendants named therein, including additional non-Debtors
defendants named in any amended Counter Complaint filed by
Plaintiff; and
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. the automatic stay remains in full force and effect with respect to the
Counter Complaint as against GMACM to the extent provided under
the Supplemental Servicing Order, and, following the adjudication of
the Motion to Dismiss, the automatic stay applies to Plaintiff’s
monetary claims against GMACM,; provided, that, in the event the
parties do not otherwise resolve the Second Foreclosure Action,
whether through foreclosure mediation or otherwise, the Stipulation
and Order is without prejudice to Plaintiff’s right to renotice the
Automatic Stay Motion for hearing.

24.  On or about October 24, 2012, Plaintiff voluntarily dismissed his remaining
counter claims against GMACM (but not against the other counter defendants) in the Second
Foreclosure Action. (See Exhibit D to Delehey Decl. at Dkt No. 38). Plaintiff continues to
defend the Second Foreclosure Action in the Maryland Court.

(ili)  The Adversary Proceeding

25.  On November 7, 2012, Plaintiff filed the Complaint initiating the Adversary
Proceeding, and a summons and notice of pretrial conference (the “Summons”) was issued with
respect to the Adversary Proceeding on November 8, 2012.

26.  The Complaint asserts identical claims and requests for relief as those made in
Counts 11 through 1V of the Counter Complaint, but names GMACM as the only defendant. By
the Complaint, Plaintiff seeks monetary damages on account of alleged violations of the MCPA

(Count I), the MMFPA (Count Il), and the MCDCA (Count I11). Compare Complaint with

Counter Complaint.

1. ARGUMENT

C. The Adversary Proceeding Should Be Dismissed Pursuant to Bankruptcy
Rules 7009 and 7012(b) and FRCP 9(b), 12(b)(5) and 12(b)(6)

217, Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the Federal
Rules of Civil Procedure (“FRCP”). FRCP 12(b) provides that a party may assert specified

defenses by motion, including insufficient service of process and failure to state a claim upon
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which relief can be granted, and that a motion asserting any of these defenses may be made
before pleading. The Adversary Proceeding should be dismissed pursuant to Bankruptcy Rule
7012(b) and FRCP 12(b)(5) because Plaintiff failed to provide sufficient service of process. The
Adversary Proceeding should also be dismissed pursuant to Bankruptcy Rule 7012(b)(6) because
Plaintiff has failed to state a claim upon which relief can be granted.

Q) Insufficient Service of Process

28. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 4(l).
FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and
complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be
served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a
copy of the summons and complaint to an authorized agent and by mailing a copy of each to the
defendant. In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by
mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process. . ..,” and
Bankruptcy Rule 7004(b)(9) provides that service may be made upon the debtor “by mailing a
copy of the summons and complaint to the debtor at the address shown in the petition or to such
other address as the debtor may designate in a filed writing.” Fed. R. Bankr. P. 7004(b)(3),
(b)(9). Bankruptcy Rule 7004(e) further requires that service of the summons and complaint be
delivered or deposited in the mail within 14 days after the summons is issued, and FRCP 4(1)
requires that proof of service must be made to the court by the server’s affidavit. Rule 9078-1 of
the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any party serving
a pleading or other document shall file proof of service by the earlier of (i) three days following

the date of service, and (ii) the hearing date.
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29. Upon information and belief, the Debtor Defendants have not been served with
the Complaint and Summons by any means prescribed by Bankruptcy Rule 7004. (Delehey
Decl., 11 18-20). Accordingly, the Debtor Defendants request that the Adversary Proceeding be
dismissed for insufficient service of process pursuant to Bankruptcy Rule 7012(b) and FRCP
12(b)(5).

(i) Failure to State a Claim

(@) Legal Standard

30. Plaintiff’s Complaint should also be dismissed on the ground that it fails to state a
claim upon which relief can be granted pursuant to FRCP 12(b)(6). For FRCP 12(b)(6) purposes,
a court must accept the plaintiff’s factual allegations as true, drawing all reasonable inferences in

the plaintiff’s favor. Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996).

The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is generally
limited to “the facts as asserted within the four corners of the complaint, the documents attached
to the complaint as exhibits, and any documents incorporated in the complaint by reference.”

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007). In addition, the Court

may also consider “matters of which judicial notice may be taken” and “documents either in
plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing suit.” Brass

v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993). To survive a motion to dismiss

pursuant to FRCP 12(b)(6), a complaint must contain sufficient factual matter, accepted as true,

to “state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570 (2007). The sole issue raised by a motion to dismiss pursuant to FRCP 12(b)(6) is whether

the facts pleaded, if established, would support a claim for relief. Neitzke v. Williams, 490 U.S.

319, 326-27 (1989). If, as a matter of law, “it is clear that no relief could be granted under any
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set of facts that could be proved consistent with the allegations,” a claim must be dismissed. Id.

at 327.

(b) Plaintiff’s Claims Cannot Be Sustained Based On Allegations
That GMACM Failed To Modify The Loan

31. In the Counter Complaint, Plaintiff alleges that GMACM failed to comply with
loss mitigation requirements and, more specifically, failed to modify his loan under the Home
Affordable Modification Program (“HAMP”). Complaint at 1 17 47-53. To the extent
Plaintiff’s causes of action are premised on GMACM’s alleged failure to provide a modification
under HAMP, they must be dismissed because they constitute an impermissible attempt to
enforce a private right of action under HAMP. See, e.g., Complaint at 47 (“Mr. Matthews’
loan was never properly evaluated by GMAC for a VA HAMP modification . .. .”), 142 (“As
such, the foreclosure and eviction were conducted in violation of the VA HAMP program.”). It

is well-established that there is no private right of action under HAMP. See Miller v. Chase

Home Fin., LLC, 677 F.3d 1113 (11th Cir. 2012) (no private right of action under HAMP); see

also, e.g., Clay v. First Horizon Home Loan Corp., 2012 WL 2383828, * 5 (Tenn. Ct. App. June

26, 2012) (citing over twenty cases in which courts have confirmed that there is no private right
of action under HAMP).*

32. Furthermore, under Maryland law, allegations of a failure to comply with loss
mitigation requirements cannot be asserted as an affirmative offensive claim. Stated differently,

such allegations cannot be used as a “sword” in challenging a foreclosure action, but instead,

! There is no allegation that Plaintiff entered into a HAMP Trial Period Plan (“TPP”) agreement (i.e., a
contract subject to possible breach) or that a TPP agreement was even offered to Plaintiff. Therefore,
Plaintiff’s claims clearly fall into the first group of cases cited by the Seventh Circuit in Wigod v. Wells
Fargo Bank, N.A., 673 F.3d 547, 559 n. 4 (7" Cir. 2012) - i.e., those that “[c]ourts have uniformly

(cont'd)
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may be asserted only as a shield against unauthorized foreclosure actions. Wells Fargo Home

Mortg., Inc. v. Neal, 922 A.2d 538, 547 (Md. 2009). Accordingly, to the extent Plaintiff’s causes

of action arise out of his allegations that GMACM failed to comply with loss mitigation
requirements, Plaintiff was required to bring this challenge not as a counterclaim but “as an
affirmative defense within the injunctive relief apparatus” provided for under Rule 14-211 of the
Maryland Rules [of Civil Procedure] (“Maryland Rules”). Neal, 922 A.2d at 551; see also Bates
v. Cohn, 9 A.3d 846, 858 (Md. 2010) (“[A] lender’s failure to comply with loss mitigation
requirements goes to its right to foreclose, rather than its procedural handling of the sale. Asa
result, a homeowner, who wishes to use the lender’s failure as the basis of his or her claim, must
do so through Maryland Rule 14-211’s pre-sale injunctive relief apparatus”) (underlined
emphasis added)). Thus, to the extent Plaintiff’s claims arise out of GMACM’s alleged failures
to comply with loss mitigation requirements and to modify his loan, they must be dismissed as a
matter of law.

(©) To The Extent Plaintiff’s Causes Of Action Arise Out Of His

Claims That The First Foreclosure Action Was Improper,

These Causes Of Action Must Be Dismissed As A Matter Of
Law

33. Plaintiff cannot use the Adversary Proceeding to avoid Maryland’s procedural
rules permitting a prior dismissal without prejudice. GMACM has the contractual right to
foreclose on the Property due to a subsequent default notwithstanding dismissal of a prior

foreclosure over a previous default. Moore v. Pomory, 620 A.2d 323, 325 (Md. 1993) (holding

that a dismissal without prejudice is a final judgment, though it does not have res judicta effect);

(cont'd from previous page)
rejected . . . because HAMP does not create a private federal right of action for borrowers against
(cont'd)
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Fairbank’s Capital Corp. v. Milligan, 234 Fed. Appx. 21, 23 (3d Cir. 2007). The dismissal of

Plaintiff’s prior foreclosure without prejudice in January 2011 did not relieve Plaintiff of his
obligations to make future mortgage payments. Moore, 620 A.2d at 325; Milligan, 234 Fed.
Appx. at 23.

34, Maryland law recognizes that a party may move a court to dismiss all or part of a
claim without prejudice pursuant to Maryland Rule 2-506(b). This absolute right was exercised
in the First Foreclosure Action, and the Maryland Court’s dismissal without prejudice did not bar
the commencement of future proceedings.

35. Plaintiff’s mortgage documents also provide a contractual right to bring a
subsequent foreclosure following a prior dismissal without prejudice. The Deed of Trust states in
relevant part: “Any forbearance by Lender in exercising any right or remedy including, without
limitation, Lender’s acceptance of payments from third persons, entities or Successors in Interest
of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise of any right or remedy.” Deed of Trust, at  12. It goes on to provide that the Lender
has a power of sale if the Borrower is to breach “any covenant or agreement in this Security
Instrument . . . Neither the assent to decree nor the power of sale granted . . . shall be exhausted
in the event the proceeding is dismissed before the payment in full of all sums secured by this
Security Instrument.” Id. at | 22.

36.  Maryland law honors this contractual right. A deed of trust is an enforceable

contract. Wellington Co., Inc. Profit Sharing Plan and Trust v. Shakiba, 952 A.2d 328, 337 (Md.

(cont'd from previous page)

servicers.”
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2008). Although a lender cannot recover twice, it is entitled to recover under either the note or
the deed of trust. 1d. The ability to exercise this right to recover again following the prior
dismissal is contractually reserved by the deed of trust. The court must “give effect to the plain
meaning and [must] not delve into what the parties may have subjectively intended.” Eller v.
Bolton, 895 A.2d 382, 393 (Md. 2006). The court must also give effect “to each clause so that a
court will not find an interpretation which casts out or disregards a meaningful part of the
language of the writing unless no other course can be sensibly and reasonably followed.” Sagner

v. Glenangus Farms, Inc., 198 A.2d 277, 283 (Md. 1964). Plaintiff thus has no procedural or

substantive grounds to effectively transform dismissal of his prior foreclosure from one without
prejudice to one with prejudice.

37.  Accordingly, to the extent Plaintiff’s causes of action arise out of his allegations
that the First Foreclosure Action was initiated and conducted improperly, these are due to be
dismissed as a matter of law.

(d) Plaintiff’s Claim For Violations Of The Maryland Consumer
Protection Act (Count 1) Fails As A Matter Of Law

38. Plaintiff’s MCPA claim fails as a matter of law. The MCPA permits a private
right of action when an individual seeks “to recover for injury or loss sustained by him as the
result of a practice prohibited by this title.” MD Cobe COMMERCIAL LAW § 13-408. In this
regard, the Maryland Court of Appeals has stated that an individual may bring a claim under the
MCPA only if he can “establish the nature of the actual injury or loss that he or she has allegedly

sustained as a result of the prohibited practice.” Lloyd v. General Motors Corp., 316 A.2d 257,

280 (Md. 2007) (quoting Citaramanis v. Hallowell, 613 A.2d 964, 968 (Md. 1992)).

39. In other words, a plaintiff seeking recovery under the MCPA must show that he

suffered actual loss of money or property as a result of the alleged violation. See, e.g., DeReqqi
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Constr. Co. v. Mate, 1747 A.2d 743, 752 (Md. 2000) (“[T]o receive protection under the
Consumer Protection Act, appellees must show they were actually injured by appellants’
violation of the Act....”); Citaramanis, 613 A.2d at 969 (tenants were not entitled to restitution of
rents paid because they were not harmed by landlord’s failure to disclose that premises were not
licensed for occupancy). As set forth below, Plaintiff cannot establish as a matter of law the
necessary element of actual injury or loss required to sustain a claim under the MCPA.

1. GMACM'’s Alleged Failure To Tell Plaintiff That He

Was Speaking With GMACM Did Not Result In Actual

Harm To Plaintiff And Is A Claim That Cannot Be
Brought Under The MCPA

40. Plaintiff cannot demonstrate that GMACM’s purported failure to tell him “that he
was not speaking with USAA but was speaking with GMAC” caused him actual harm or injury.
Complaint at § 133. Instead, Plaintiff alleges that “[h]ad Mr. Matthews known that GMAC was
the true owner, he would have escalated his situation to the appropriate contact at GMAC or
even the true owner of his loan, whoever that was at the time.” 1d. This Court and GMAC are
then left to guess what might have happened if Plaintiff “had escalated his situation.” The
implication is that Plaintiff would have qualified for a loan modification or other assistance and
would not have remained in default on his loan obligations. Such implication, however, is

conclusory and is incapable of sustaining Plaintiff’s MCPA claim. See, e.g., Polek v. J.P.

Morgan Chase Bank, N.A., 36 A.3d 399, 417 (D. Md. 2012) (“This, at best, is a conjectural or

potential injury, far from the “‘actual’ injury required by the CPA.”).

41.  Willis v. Countrywide Loan Servicing, 2009 WL 5206475 (D. Md. Dec. 23, 2009),

illustrates the point. In Willis, the borrower plaintiff alleged that the lender violated the MCPA

“by engaging in deceptive trade practices when it concealed facts and misled him about his

14
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eligibility for loan modification programs.” 1d. at *6. In dismissing the borrower plaintiff’s
MCPA claim, the court stated:

Mr. Willis has not alleged that Countrywide's misinformation regarding
loan modification programs caused him to suffer any specific harm, apart
from the debt that he already owed. Accordingly, Mr. Willis is unable to
establish the necessary element of injury or loss required to bring a private
claim under the CPA.

1d. (emphasis added).

42. Here, as well, Plaintiff cannot establish the necessary element of injury or loss
required to sustain a claim under the MCPA “apart from the debt he already owed.” Id. Plaintiff
is unable to establish that any of his purported injuries were the result of, or caused by,
GMACM’s alleged actions or inactions. Plaintiff does not dispute that he was in default on his
loan obligations. It also cannot be disputed that GMACM did not cause or contribute to his
default. Plaintiff cannot establish that he would have taken other or different action with respect
to this default but for GMACM’s purported conduct, or that he had a plausible belief that
foreclosure proceedings could not occur. Nor has he alleged that he qualified for loss mitigation
at the time of the First Foreclosure Action or thereafter. Cf. Preliminary Loss Mitigation
Affidavit, annexed as Exhibit G to Delehey Decl. (“[Matthews] denied loss mitigation 4-11-11
due to borrower failing to return signed modifi[c]ation documents™). In fact, the allegations of
the Complaint, stripped of unsupported modifiers, clearly demonstrate that Plaintiff was
considered for loss mitigation by GMACM but that he did not qualify. See, e.g., Complaint at |
78 (“Mr. Matthews contacted GMAC regarding the status of his modification he had previously
sought by application. GMAC falsely stated he was denied a modification because he . . . did not

have sufficient income™); cf., e.q., Mashburn v. Wells Fargo Bank, N.A., No. C11-0179-JCC,

2011 WL 2940363, at *6 (W.D. Wash. Jul. 19, 2011) (“Defendant’s denial of the loan
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modification does not constitute an adverse action, because it was a refusal to extend additional
credit under an existing credit arrangement where the applicant was delinquent.”).

43.  Therefore, GMACM'’s alleged failure to tell Plaintiff that he was speaking with
GMACM did not result in actual harm to Plaintiff and, therefore, cannot give rise to a claim
under the MCPA.

2. The Purportedly “Bogqus Paperwork” Submitted In The

First Foreclosure Action Did Not Result In Any Actual
Harm To Plaintiff

44.  As part of his MCPA cause of action, Plaintiff alleges that “[b]ut for the bogus
paperwork” presented in the First Foreclosure Action, “[the Maryland Court] would not have had
jurisdiction for the foreclosure action that was filed against Mr. Matthews [and] Matthews would
not have incurred attorney’s fees, losses and damages, charges and other costs related to the
foreclosure process.” Complaint at § 130. Plaintiff further alleges that “[t]he use of the bogus
affidavits in Mr. Matthews’ foreclosure violated the MCPA’s prohibition against the use of false
or misleading written statements or other representations that have the capacity, tendency, or
effect of misleading consumers like Mr. Matthews.” Id. at 1 131. For the following reasons,
these allegations also do not support a claim for damages under the MCPA.

45.  First, a viable claim for a false or misleading statement under the MCPA requires

that the plaintiff establish that the defendant made a misleading statement about a material fact

and that the plaintiff relied upon that statement. Philip Morris, Inc. v. Angeletti, 752 A.2d 200,

235 (Md. 2000) (reliance by consumers is “a necessary precondition to awarding restitution or
damages pursuant to the statutory consumer protection provisions” in the MCPA).

46. In the instant case, Plaintiff does not allege that he took any action or refrained
from taking any action in reliance on the purportedly “bogus paperwork” submitted in the First
Foreclosure Action. In fact, the allegations of the Complaint establish that Plaintiff retained
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legal counsel who “appeared on his behalf in the First Foreclosure Action and timely filed
exceptions to the foreclosure sale on July 19, 2010 with [the Maryland] Court.” Complaint at
1189. According to the Complaint, “[i]In those exceptions, Mr. Matthews objected to the right of
GMAC and Ward to have conducted the foreclosure sale and to have even brought this action.”
Id. Plaintiff’s counsel continued to actively defend against and challenge the First Foreclosure
Action, including the Counter Defendants’ use of the allegedly “bogus paperwork” to initiate that
action, by filing an objection to the dismissal of the First Foreclosure Action. 1d. at { 97.
Therefore, Plaintiff cannot plausibly allege that he relied on the purportedly “bogus paperwork”
filed in the First Foreclosure Action.

47. Second, Plaintiff cannot show that any alleged misrepresentation by GMACM

was “material.” Cf., Stewart v. Bierman, 859 F. Supp. 2d 754, 764 (D. Md. 2012) (holding that

allegedly improper affidavits and other paperwork submitted to court in connection with
foreclosure are not material for purposes of FDCPA: “[a]lthough the trustee signatures are
alleged not to be those of the Defendants, they are not actionable because they were not
material”) (citing cases).

48.  Finally, Plaintiff cannot show that “bogus paperwork™ caused him the requisite
actual harm or injury. To the extent Plaintiff suffered harm or injury, such injury or harm was
caused by his failure to fulfill his loan obligations. Again, Plaintiff does not dispute and, indeed,
actually alleges in his Complaint that he has been in default on his loan obligations since August
2009. Id. at 52 (“Mr. Matthews continued to contact GMAC, d/b/a USAA, after defaulting on
the mortgage. . . .”). He also does not dispute that the copy of the Note filed in the First
Foreclosure Action was a copy of the Note that he executed at settlement. Nor is there an

allegation that a party other than GMACM had or has the right to enforce the Note to the
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exclusion of GMACM. In fact, Plaintiff acknowledges in his Complaint that GMACM is a party
entitled to enforce the Note. 1d. at § 111c. (“an examination of the Note identifies an assignment

by USAA to GMAC?”); see also Note, Exhibit A to Delehey Decl., 1 1 (“[T]he Lender or anyone

who takes this Note by transfer and who is entitled to receive payments under this Note is called
the ‘Note Holder.””); MD. CoDE REAL PROP. § 2-103 (Every valid assignment of a mortgage is
sufficient to grant to the assignee every right which the assignor possessed under the mortgage at
the time of the assignment)). Furthermore, Plaintiff does not allege that any of the mailings or
filings by GMACM or the other counter defendants in either foreclosure action had the effect of
misleading him into not making a payment or payments on his loan.

49, Therefore, regardless of the allegedly “bogus paperwork,” Plaintiff still would
have had to defend against an otherwise meritorious foreclosure action brought on by his
admitted failure to pay his mortgage loan, i.e., because of his default, Plaintiff still would have
“incurred attorney’s fees, losses and damages, charges and other costs related to the foreclosure
process.” 1d. at 1 130. Viewed another way, if Plaintiff had been current on his loan, he would
not have been subject to the foreclosure process, let alone to the purported “attorney’s fees,
losses and damages, charges and other costs related to the foreclosure process.” As the United
States District Court for the District of Maryland recently stated under almost identical
circumstances:

While the Plaintiffs have not made a plausible showing that they
suffered any actual concrete injury at the hands of the Defendant, it
is clear that to the extent they did suffer some injury, that injury
was a result of the Plaintiffs’ own failure to keep current on their

mortgage, and not on the allegedly “bogus” documents filed by
BGW in the course of the dismissed foreclosure proceeding.

Casey v. Litton Loan Servicing LP, 2012 WL 502886, at * 4 (D. Md. Feb. 14, 2012) (emphasis

added).
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50. For the foregoing reasons, Count I of the Complaint asserting a cause of action
under the MCPA should be dismissed in its entirety as a matter of law.
(e) The Court Should Dismiss Plaintiff’s Cause Of Action Under

the Maryland Consumer Debt Collection Act (Count I11) For
Failure To State A Claim Upon Which Relief Can Be Granted

51. In Count 11, Plaintiff asserts a claim under the MCDCA. Complaint at Y 145-
160. According to the Complaint, GMACM violated the MCDCA and attempted to enforce a
right with knowledge that the right does not exist in two ways: (1) by initiating the First
Foreclosure Action with “bogus or insufficient papers and affidavits” and (2) “by authorizing its
agents to enter Mr. Matthews’ property and remove his belongings with the knowledge that it did
[not] have the right to do so.” 1d. at 1 153-54. Plaintiff’s claims under the MCDCA fail as a
matter of law on both grounds.

52.  The MCDCA states, inter alia, that “[i]n collecting or attempting to collect an
alleged debt a collector may not . . . [c]laim, attempt, or threaten to enforce a right with
knowledge that the right does not exist[.]” MD Cobe COMMERCIAL LAw § 14-202(8). As
explained by the United States District Court for the District of Maryland:

For purposes of this statute, “knowledge” has been construed to include “actual

knowledge or reckless disregard as to the falsity” of the existence of the right. . . .

[T]o establish “reckless disregard,” a plaintiff must show “the defendant either (1)

made the statement with a ‘high degree of awareness of ... probable falsity’; or (2)
actually entertained serious doubts as to the truth of the statement.”

Allen v. Bank of Am. Corp., 2011 WL 3654451, at * 9 (D. Md. Aug. 18, 2011).

53. Here, Plaintiff fails to allege facts sufficient for the Court to infer that GMACM
attempted to collect a debt with the requisite high degree of awareness of its probable
nonexistence or that GMACM actually doubted the existence of such debt. To the contrary, it is
clear that GMACM did and does have the right to enforce the mortgage loan debt. As noted

above, the allegations in the Complaint confirm that Plaintiff was several months in arrears when
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the First Foreclosure Action was instituted. See Complaint 151, 74. GMACM was a party
entitled to enforce the Note, see id. at  110c., and, again, Plaintiff does not allege otherwise.
Nor does Plaintiff claim that he was current on his mortgage loan obligation such that GMACM
did not have the right to seek to enforce the debt when it did. In other words, GMACM had
every right to attempt to enforce the Note or, at the very least, a very reasonable belief that it had
such a right. As a matter of law, GMACM cannot be found to have violated the MCDCA for
seeking to enforce a right that GMACM actually has.

54, Plaintiff’s claim that GMACM violated the MCDCA “by authorizing its agents to
enter Mr. Matthews’ property and remove his belongings,” (id. at { 154), also fails as a matter of
law. According to the Complaint, GMACM'’s agents allegedly entered the Property after
GMACM purchased the Property at the foreclosure sale. Id. at § 85 (“GMAC had purchased the
property at the May 21, 2010 foreclosure sale”); 1 90 (the Property was “seized” while the
exceptions to the sale were pending). Contrary to the Complaint’s misstatement of law,
GMACM, as the purchaser at the foreclosure sale, did have equitable title to the Property.
Compare Complaint at 155 (“GMAC and its agents were aware that they had neither equitable
nor legal title to the property, and were therefore not entitled to possession of the property”) with

Empire Properties, LLC v. Hardy, 873 A.2d 1187, 1200 (Md. 2005) (“[P]rior to ratification in

the Circuit Court, a purchaser at a foreclosure sale has an inchoate equitable title to the

property.”) (emphasis added)).

55. In addition, under Maryland law, GMACM was entitled to possession of the
Property post-sale and pre-ratification. See id. (“Generally at this early stage a purchaser is not
yet entitled to possession of the property absent sufficient reasons otherwise (e.g., waste, deed of

trust provides for possession before judicial sale or court ratification, i.e., upon default, etc.)”
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(emphasis added)). Here, the Deed of Trust expressly provides that upon Plaintiff’s breach of
the covenants and agreements contained in the Deed of Trust, GMACM has the right to secure
and repair the Property. See Deed of Trust, Exhibit B to Delehey Decl. at 9. The Deed of
Trust further provides:

“Possession of the Property. Borrower shall have possession of the

Property until Lender has given Borrower notice of default
pursuant to Section 22 of this Security Instrument.”

Id. at § 25. Accordingly, consistent with Empire Properties and the express language of the Deed

of Trust, GMACM was entitled to possession of the Property after the foreclosure sale.

56. Even if GMACM were not entitled to possession of the Property prior to
ratification, GMACM still cannot be found to be in violation of the MCDCA for the simple
reason that GMAC was not “attempting to collect a debt.” Instead, GMACM was seeking to
secure or otherwise possess the Property that it had purchased at the foreclosure sale. As such,
GMACM’s actions with respect to these allegations by Plaintiff do not fall within the purview of
the MCDCA. At the very least, given the express language of the Deed of Trust and the vesting
of equitable title in GMACM as a result of its purchase of the Property, GMACM cannot be
found to have had been acting to enforce a right with ““actual knowledge or reckless disregard as
to the falsity’” of the existence of that right. Allen, 2011 WL 3654451, at * 9.

57. Ultimately, therefore, Plaintiff cannot show that GMACM claimed, attempted, or
threatened to enforce a right with knowledge that the right does not exist. And because the
MDCA only allows for recovery against creditors that attempt to collect debts when there is no
right to do so, Plaintiff’s assertion that that GMACM violated the MCDCA by initiating the First
Foreclosure Action with “bogus or insufficient papers and affidavits” also is unavailing. See

Stewart, 859 F. Supp. 2d at 770.
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58. For the foregoing reasons, Count I11 of the Complaint asserting a cause of action
under the MCDCA should be dismissed in its entirety.

U] Plaintiff’s Counsel Was Unsuccessful In Advancing The Same
MCPA And MCDCA Arguments To The United States District
Court For The District Of Maryland On Behalf Of Different
Plaintiffs

59.  The United States District Court for the District of Maryland recently rejected
Plaintiff’s counsel’s same MCPA and MCDCA arguments. In Stewart, supra, Plaintiff’s counsel
asserted similarly-based MCPA and MCDCA claims on behalf of different plaintiffs. See 859 F.
Supp. 2d at 757-59. The facts in Stewart, as related by the Court, were as follows:

The Lembachs fell behind on their mortgage payments, and the lender for the
Lembach Property, Deutsche Bank, appointed BGWW as substitute trustee under
a deed of trust on or about September 22, 2009. . . .BGWW filed an Order to
Docket a Foreclosure against the Lembach Property on September 28, 2009. Id. |
122. Defendants dismissed the first foreclosure proceeding on December 14,
2009, and later docketed a second foreclosure action on March 17, 2010.
Plaintiffs allege that Defendants relied on fraudulent documents in the second
proceeding, which “was dismissed by the state court.”

Id. at 758 (internal citations omitted). In dismissing the MCPA claim, the Court stated:

Plaintiffs fail to indicate how the alleged forgeries of the foreclosure documents
materially impacted the debtors’ conduct or how the signatures caused Plaintiffs a
specific harm separate from the debt owed. The manner or procedure of affixing
signatures to documents that are accurate in every other way except for the
signature does not affect the accuracy of the underlying debt. Plaintiffs have
conceded that they were late on their mortgage payments. The actual process and
method of affixing signatures to court documents is immaterial to a debtor where
the existence of the debt and a default are not disputed.

Id. at 769 (emphasis added); see also Bank of America v. Jill P. Mitchell Living Trust, 822 F.

Supp. 2d 505, 532 (D.Md. 2011); Willis, 2009 WL 5206475, at *6.

With respect to the Stewart plaintiffs’ MCDCA claim, the Court stated:

Plaintiffs fail to allege any facts that demonstrate that Defendants had knowledge
that the right to initiate foreclosure proceedings did not exist. In fact, Plaintiffs
concede they were in default on their mortgage payments. See Am. Compl. { 116
(“The Lembachs fell behind on their mortgage payments.”). Although Plaintiffs
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take issue with the method used by Defendants to attach signatures to foreclosure
documents, the MCDCA allows for recovery against creditors that attempt to
collect debts when there is no right to do so. It does not, as the Plaintiffs appear
to contend, allow for recovery in errors or disputes in the process or procedure of
collecting legitimate, undisputed debts.

Id. at 770 (emphasis added). Here, as in Stewart, Plaintiff’s MCPA and MCDCA claims
necessarily fail as a matter of law.

(9) Plaintiff’s Claim For Violations Of The Maryland Fraud
Protection Act (Count I1) Cannot Be Sustained As A Matter Of
Law

60. Like the MCPA, the MFPA only permits a private plaintiff to pursue “an action

for damages incurred as the result of a violation” of the MFPA. MD CoDE REAL PROP. § 7-

406(a). As discussed above, and given Plaintiff’s undeniable failure to keep current on his
mortgage and qualify for a loan modification, the Complaint lacks any allegation that, if true,

would entitle Plaintiff to recover monetary damages. Cf. Thomas v. Nadel, 48 A.3d 276 (Md.

2012) (“There is no allegation that the Thomases were tricked into signing, that there was any
misrepresentation, or that the signing was otherwise unlawful. There is no question that the
Thomases are bound by the note and no question they did not fulfill their obligations under it . . . .
Additionally, there is no allegation that any fraud, misrepresentation, or unfairness contributed to
the Thomases’ failure to fulfill their loan obligations, failure to redeem the property prior to sale,
or failure to raise these exceptions prior to [the foreclosure] sale.”); Casey, 2012 WL 502886 at *
4 (any injury suffered by the plaintiff borrowers “was a result of the Plaintiffs’ own failure to
keep current on their mortgage, and not on the allegedly ‘bogus’ documents filed by BGW in the
course of the dismissed foreclosure proceeding”). As such, Count Il of the Complaint asserting

a cause of action under the MFPA should be dismissed with prejudice.
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61. For the reasons set forth above, the Adversary Proceeding should be dismissed in
its entirety for failure to state a claim upon which relief can be granted pursuant to Bankruptcy
Rule 7012(b) and FRCP 12(b)(6).

(h)  Plaintiff’s Complaint Should Be Dismissed On Grounds That

It Fails To Satisfy The Pleading Requirements Of FRCP 9(b)
Made Applicable Here Through Bankruptcy Rule 7009

62. Plaintiff’s Complaint should be dismissed for the additional and independent
reason that it fails to meet the heightened pleading requirement of FRCP 9(b) made applicable
here through Bankruptcy Rule 7009. FRCP 9(b) provides, in relevant part, that “[i]n all
averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated
with particularity.” FRCP 9(b). “[FRCP] 9(b) is satisfied if the complaint sets forth: (1) what
statements were made in what documents or oral misrepresentations or what omissions were
made; (2) the time and place of each such statement and the person responsible for making (or, in
the case of not making) the same; (3) the context of such statements and the manner in which
they misled the plaintiffs; and, (4) what the defendants obtained as a consequence of the fraud.”

In re Food Management Group, LLC, 380 B.R. 677, 703 (Bankr. S.D.N.Y. 2008) (citation

omitted).

63. Each of Plaintiff’s three causes of action is rooted in Plaintiff’s allegations that
GMACM made false representations to Plaintiff or otherwise acted with fraudulent intent in
connection with Plaintiff’s mortgage loan debt and the initiation of foreclosure proceedings
against the Property, and each obviously fails to satisfy FRCP 9(b). There is not, for example,
any allegation as to what GMACM gained or attempted to gain as a consequence of GMACM’s
purported fraud. Plaintiff admittedly was in default on his mortgage loan debt and has been

since August 2009, giving GMACM the right to pursue foreclosure of the Property. Therefore,

24
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nothing plausibly was — or could have been — gained by GMACM as a consequence of the
alleged fraud to which it was not already entitled.

64. Furthermore, Plaintiff has not alleged that any alleged act or omission by
GMACM misled the Plaintiff into defaulting on his loan or in any way contributed to his
continued default. Again, Plaintiff cannot establish that he would have taken other or different
action with respect to this default but for GMACM’s purported conduct, or that he had a
plausible belief that foreclosure proceedings could not occur.

65.  Accordingly, to the extent Plaintiff’s claims against GMACM are based in fraud,

they should be dismissed for failing to satisfy the pleading requirements of FRCP 9(b).

IV. CONCLUSION

66.  Accordingly, for the reasons set forth herein GMACM respectfully requests that
the Court dismiss the Adversary Proceeding with prejudice and grant such other and further

relief as it deems just and proper.
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Dated: January 18, 2013
New York, New York

/s/ Norman S. Rosenbaum

Norman S. Rosenbaum

Stefan W. Engelhardt

Erica J. Richards

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Steven A. Pozefsky

BRADLEY ARANT BOULT CUMMINGS, LLP
1615 L Street, NW, Suite 1350

Washington, DC 20036

Telephone: (202) 393-7150

Facsimile: (202) 719-8349

Counsel for the Debtors and
Debtors in Possession
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MORRISON & FOERSTER LLP BRADLEY ARANT BOULT CUMMINGS, LLP
1290 Avenue of the Americas 1615 L Street, NW, Suite 1350
New York, New York 10104 Washington, DC 20036
Telephone: (212) 468-8000 Telephone: (202) 393-7150
Facsimile: (212) 468-7900 Facsimile: (202) 719-8349
Norman S. Rosenbaum Steven A. Pozefsky

Stefan W. Engelhardt
Erica J. Richards

Counsel for the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
Kevin J. Matthews,
: Adv. Proc. 12-01933 (MG)
Plaintiff, :
V. :
GMAC Mortgage, LLC, :
Defendant. :
______________________________________________________ X
Inre :
Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, et al.,
Chapter 11
Debtors : Jointly Administered
______________________________________________________ X

DECLARATION OF LAUREN GRAHAM DELEHEY,
IN-HOUSE LITIGATION COUNSEL AT RESIDENTIAL CAPITAL, LLC,
IN SUPPORT IN SUPPORT OF DEBTORS’ MOTION FOR DISMISSAL OF
ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY RULES 7009 AND
7012(b) AND FRCP 9, 12(b)(5), AND 12(b)(6)

I, Lauren Graham Delehey, declare as follows:
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A. Background and Qualifications
1. I serve as In-House Litigation Counsel in the legal department (the “Legal

Department”) at Residential Capital, LLC (“ResCap”), a limited liability company organized
under the laws of the state of Delaware and the parent of the other debtors and debtors in
possession in the above-captioned Chapter 11 cases (collectively, the “Debtors™). | have held
this position since | joined ResCap on August 1, 2011. In my role as In-House Litigation
Counsel at ResCap, | am responsible for the management of residential mortgage-related
litigation, including class actions, mass actions and multi-district litigation. | am authorized to
submit this declaration (the “Declaration”) in support of Debtors” Motion For Dismissal Of
Adversary Proceeding Pursuant To Bankruptcy Rules 7009 And 7012(b) And FRCP 9(b),
12(b)(5), And 12(b)(6) (the “Motion”)."

2. In my capacity as In-House Litigation Counsel, I am generally familiar with the
Debtors’ litigation matters, including the above-captioned action. Except as otherwise indicated,
all statements in this Declaration are based upon my personal knowledge; information supplied
or verified by personnel in departments within the Debtors’ various business units; my review of
the Debtors’ litigation case files, books and records as well as other relevant documents; my
discussions with other members of the Legal Department; information supplied by the Debtors’
consultants; or my opinion based upon experience, expertise, and knowledge of the Debtors’
litigation matters, financial condition and history. In making my statements based on my review
of the Debtors’ litigation case files, books and records, relevant documents, and other

information prepared or collected by the Debtors’ employees or consultants, | have relied upon

! Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection.
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these employees and consultants accurately recording, preparing, collecting, or verifying any
such documentation and other information. If | were called to testify as a witness in this matter, |
would testify competently to the facts set forth herein.

B. The Foreclosure Actions

3. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was originated
by USAA Federal Savings Bank on February 14, 2008. The Loan was evidenced by a note in
the amount of $150,000.00 (the “Note”), which was secured by real property located at 3216
East Northern Parkway, Baltimore, Maryland 21214 (the “Property”) pursuant to a security deed
(the “Deed of Trust”) executed contemporaneously with the Note. Id. (Copies of the Note and
Deed of Trust are attached hereto as Exhibits A and B, respectively).

4, In August 2009, Plaintiff defaulted on the Note by failing to make his monthly
payment, and has not made any payments on the Note since that time.

5. On March 29, 2010, GMACM instituted foreclosure proceedings (the “First

Foreclosure Action”) against Plaintiff in the Circuit Court for Baltimore City, Maryland (the

“Maryland Court”), and the Property was sold at a foreclosure sale on May 21, 2010. On

January 14, 2011, upon motion of GMACM and its agents, the Maryland Court entered a consent

order (the “Dismissal Order”) dismissing the First Foreclosure Action without prejudice and

rescinding the May 21, 2010 foreclosure sale. (A copy of the Dismissal Order is attached hereto
as Exhibit C).

6. On or about February 10, 2012, GMACM filed a new complaint with the
Maryland Court commencing foreclosure proceedings against Plaintiff, under the caption

O’Sullivan, et al. v. Matthews, Case No. 24-0-12000286 (Balt. City Cir. Ct., Md.) (the “Second
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Foreclosure Action”). (A copy of the Docket Sheet in the Second Foreclosure Action is attached

hereto as Exhibit D).

7. On or about March 19, 2012, Plaintiff filed a Counter Complaint & Jury Demand
in the Foreclosure Action. (A copy of the Counter Complaint is attached hereto as Exhibit E).

8. On or about April 26, 2012, GMACM filed a motion to dismiss (the “Motion to
Dismiss”) the Counter Complaint in its entirety on both procedural and substantive grounds.
(See Exhibit D at Dkt No. 18).

9. On or about June 26, 2012, Plaintiff filed a Motion for Direction Concerning The
Automatic Stay As To Counter Defendants Carrie Ward And Jeffrey Stephan And Potential

Other Parties By Amendment (*“Motion for Direction”) in the Second Foreclosure Action,

pursuant to which Plaintiff requested clarification regarding the application of the Supplemental
Servicing Order to the Foreclosure Action and sought the Maryland Court’s advice as to how to
proceed in the face of GMACM’s bankruptcy. (See Exhibit D at Dkt No. 22).

10.  On or about June 27, 2012, Plaintiff filed a Motion For Extension For Counter
Plaintiff To Respond To Defendants GMAC’s & Carrie Ward’s Motion To Dismiss Due To The

Automatic Stay Of Counter Defendant GMAC (“Motion for Extension™) in the Second

Foreclosure Action. (See Exhibit D at Dkt No. 23).

11.  OnJuly 9, 2012, a foreclosure mediation took place in the Second Foreclosure
Action between Plaintiff and GMACM. The foreclosure mediation was continued until
October 9, 2012. Thereafter, on October 10, 2012, the mediator filed the following report of the
mediation proceedings: “The parties participated in the mediation but no agreement was

reached.” (See Exhibit D at Dkt No. 35).
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12. A hearing was held on the Motion for Direction and the Motion for Extension
before the Maryland Court on July 30, 2012. At the conclusion of the hearing, the Maryland
Court ruled that, regardless of whether or not Plaintiff’s Monetary Claims can be parsed from the
non-monetary relief sought by Plaintiff under the Counter Complaint, the Maryland Court was
permitted to entertain the Motion to Dismiss under the Supplemental Servicing Order. (A copy
of the Court’s Order is attached hereto as Exhibit F).

13.  On or about September 4, 2012, Plaintiff filed an opposition to the Motion to
Dismiss and a Notice of Dismissal of Count I of the Counter Complaint with the Maryland Court.
(See Exhibit D at Dkt No. 34).

14, On or about October 24, 2012, Plaintiff voluntarily dismissed his remaining
counter claims against GMACM (but not against the other counter defendants) in the Foreclosure

Action. (See Exhibit D).

15.  Also attached hereto as Exhibit G is a copy of the Preliminary Loss Mitigation
Affidavit filed in connection with the Second Foreclosure Action.

C. Insufficient Service of Process

16.  The Debtors receive complaints generally through their registered agents,
investors and/or MERS.! The Debtors also receive complaints through various departments,
outside counsel and United States mail. Complaints received from the Debtors’ registered agents,
investors and/or MERS are routed to designated service of process handlers (“*SOP”) in the
Debtors’ Legal Department, who then send the complaints to the appropriate business area or in-

house legal staff. Complaints received through various departments, outside counsel and United

! Mortgage Electronic Registration Systems, Inc.
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States mail are sent to the Legal Department directly or through SOP, where they are assigned to
the appropriate in-house attorney.

17. I have confirmed with SOP that GMACM did not receive service of the
Complaint or Summons via a registered agent, investor or MERS, nor, to the best of my
knowledge, were the Complaint or Summons sent directly to the Legal Department. Further,
neither the Complaint nor the Summons was sent to me from any department, outside counsel or
by United States mail. Accordingly, to the best of my knowledge and belief, GMACM was not

served with a copy of the Complaint or Summons filed in the Adversary Proceeding.

Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing is true
and correct.

Dated: January 18, 2013 /s/ Lauren Graham Delehey
Lauren Graham Delehey
In-House Litigation Counsel for
Residential Capital, LLC

ny-1074092 6
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I ' NOTE
NOTICE: THIS LOAN IS NOT ASSUMABLE WITHOUT THE

APPROVAL OF THE DEPARTMENT OF VETERANS AFFAIRS OR
ITS AUTHORIZED AGENT. R - ;

February 14, 2008 : Bel Aix MARYLAND
' [Date] {City] {State]

3216 East Noxthern Parkway
Baltimore, MD 21214-1422

[Propesty Address]

i. BORROWER'S PROMISE TO PAY . _ ,
_ In return for a Joan that I have received; I promise to pay U.S, $ 150,009.00 {this amount is called "Principal”),
plus interest, to the order of the Lender. The Lender is USAA Federal Savings Bank

I will make all paymmté under this Note in the form of cash, check or money order. ) _
[ understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is
entitled to receive payments under this Note is called the "Note Holder.” ‘

2, INTEREST _ _
Interest will be charged on unpaid principal until the full amount of Principal has been paid. 1 will pay interest at a yearly -
* rate of 5.875 %. ' o
The interest rate required by this Section 2 is the rate 1 will pay both before and afier any defanlt described in Section 6(B) of
this Note. :

3. PAYMENTS

“4A) Time and Place of Payments

€} will pay principal and interest by making a payment every month.

o Jwill make my monthly payment oo the 18t day of each month beginning on April 01, 2008 - dwill
make these payments every month until I have paid all of the principal and interest and any other charges described below that 1
may:awe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest before
Pringipal, If, onMarch 01, 2038 , 1 still owe amounts under this Note, I will pay those amounts in full on
that'dhte, which is called the "Maturity Date.”

“f will make my monthly payments af AEERS Payment Processing, P.O. Box 205, Waterloo, IA

507‘%&-—0205 : or at a different place if required by the Note Holde:
Z";EB) Amount of Monthly Payments :

" My monthly payment will be in the amount of U.S. § 887,31

r--?-

4. BORROWER'S RIGHT TO PREPAY :

k:I'.'he Borrower shall have the right to prepay at any time, without premium or fee, the entire indebtedness or any part therec
not |egs than the ‘amount of one installment, or $100.00, whichever is less. Any Prepayment in full of the indebtedness ghall b
credited on the date received, and no interest may be charged thereafier. Any partial Prepayment made on other than a
installment duc date need not be credited until the next following installment due date or 30 days after such Prepaymen
whichever is earlier, : . )

- . ‘ . * )
. w
MULTSSTATE FIXED RATE NOTE-Single Family
Ameriflad for Yetorans Affairs
USHG iproa)-
' VMP MORTGAGE FORMS - (800)521-7201
Poge 1013 o s EC2 0N

EXHIBIT

A
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5, LOAN CHARGES

= If a faw, which applies to this loan and which sets maximumn loan charges, is finally interpreted so that the interest or other
Toan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a} any such foan charge
shall be reduced by the amonnt necessary to reduce the charge to the permitted limit; and (b) any sums already coliected from me
which exceeded permitted limits will be refonded to me. The Note Holder may choosc to make this refund by reducing the
Principal I-owe under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated as
a partial Prepayment. . ‘ :

6.  BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charge for Overdue Payments ;
If the Note Holder has not received the full amount of any monthty payment by the end of 15 calendar days:
after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 4.0009%of
my overdue payment. I will pay this late charge promptly but only once on each late payment.

@) Defauit o
If1 do not pay the full amount of each monthly payment on the date it is due, T will be in default,

{C) Notice of Default _

1f I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by &
certain date, the Note Holder may requir¢ me to pay immediately the full amount of Principat which has not been paid and all the
interest that 1 owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or
delivered by other means, : '

{D} No Walver By Note Holder o
Even if, at a time when I am in default, the Note Holder does. not require me 10 pay immediately in full as described above,
the Note Holder will still have the right to do so if ] am in default at a later time. :

(E) Payment of Note Holder's Costs and Expenses _ '

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to be
paidcback by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law. Those
expéases include, for example, reasonable attormeys' fees. ‘

el .
7. 9 ING OF NOTICES

."Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
deliygring it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the Note
Holder 2 notice of my different address. ' :

#Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first class
mm}’t:o the Note Holder at the address stated in Section 3(A) above or at a differcnt address if I am given a notice of faat different

addi¥ss.

.8 &BLI_GATIONS OF PERSONS UNDER THIS NOTE
+ 1f more than one person signs this Note, each person is fully and personally obligated to keep all of the promises mads in this
Noterincluding the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is also
- obligdted to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety or
"~ endorser of this Note, s also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights
undquthis Note against each person individually or against all of us together. This means that any one of us may be required to
pay all of the amounts owed under this Note. : :

9, WAIVERS : _ _ :

' I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor.
"Preseatment” means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the
right fo require the Note Holder to give notice to other persons that amouais due have not been paid. '

. lﬂ ) . .
. .
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0. ALL?NGE TO THIS NOTE
* “If an allonge providing for payment adjustments or for any other supplemental information is executed by the Borrower

together with this Note, the covenants of the allonge shall be incorporated into and shatl amend and supplement the covenants of -

this Note as if the ailonge were a part of this Note, {Check applicable box]

[ Graduated Payment Allonge [ other [Specisy] [ Other (Specify]

11. UNIFORM SECURED NOTE

This Note is & uniform instrument with limited variations in some furisdictions. In addition to the protections given to the

Note Holder under this Note, 2 Mortgage, Deed of Trust, or Security Deed (the "Security Instrument™, dated the same date as this
Note, protects the Note Holder from possible losses which might result if I do not keep the promises which I make in this Note.
That Security Instrament describes how and vnder what conditions I may be required to make immediate payment in full of alt
amounts I owe under this Note. Some of those conditions are described as follows:

Regulations (38 C.F.R. Part 36) issued under the Depariment of Veterans Affairs {"VA") Guaranteed Loan
Authority (38 U.S.C. Chapter 37) and in effect on the date of loan closing shall govern the rights, duties and
liabilities of the parties to this loan and any provisions of this Note which are inconsistent with such regulations
are hereby amended and supplemented to conform thereto. -

12. APPLICABLE LAW : ,

Lender is a federally chartered savings bank goverued, in part, by the Home Owner's Loan Act of 1933 and the rules and
regulations promulgated pursnant thereto {the "Act"). To the extent permitted by the Act, this Note will be governed by applicable
federal law and by the interest rate and usury provisions of the state of Texas. '

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

raann & VWNOURZrev (Seal) (Seal)
Kevin Jerron Matthews -Bomower -Bomower

g _ (Seal) (Seal)

-Borrower : -Borrower

frd

oo _ S :
: (Seal) . _ -(Seal)
L -Borrower -Botrower

Tay to the Order of ‘ PAY TO THE ORDER OF

- GMAC Mortgage, LLC
&tsMsuccesso%s and / or assigns

| - WITHOUTRI : |
_ \J'\.v’tthm:cA Recourse (Seal) é’%,/?;:} . quseal)
- @‘ %‘ . ~ -Bowower - W : o rhomowe
E,‘é’me: G/r:g:féﬂ Jaeger Mﬁ%mcm

ite:  V.P., Fuifillment : GMAC M GE, LLC

jlﬂ?. V. , . GMAC MORTGAGE RPO_R‘:"I?DN [Sign Original Only]
L0

L]
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Retumn To!

USAR Faderal Savings Bank
10750 McDormott Freaway
San Antonio, TX 78288

Prepared By:

Lisa A. Gallegos

10750 McDermott Freeway
San Antonio, TX 78288

: \ DUy~ CR-OCONO
[Space Abave This Line For Recording Data) -
FURCHASE MONEY

DEED OF TRUST

MIN 100105600023774507

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of vrords nsed in this document are
also provided in Section 16, ‘ ' ‘

- (A) "Security Instrument" means this document, which is dated February 14, 2008 ,

together with all Riders to this document,
(B) "Borrower” is Kevin Jerron Matthews, a married man

Bortower is the trustor under this Security Instrament,
(C) "Lender" is USAA Federal Savings Bank

Lender is a federally charteraed savings bank

/ organized and existing under the laws of the United States of America

MARYLAND-Single Family- Fannia Mao/Freddio Mac UNIFORM INSTRUMENT WITH MERS '
Form 3021 101 C :

Wolters Kluwer Financial Services
VMP ®-5A(MD} {0502).01
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Lender's address is 10750 McDermott Freaway, San Antonio, TX 78288
(D) "Trustee” is Michael J. Breker

(€) "MERS" is Mortgage Electronic Registration Systems, Inc. MERS is a separate corporation that is
acting solely as & nominee for Lender and Lender’s successors and assigns. MERS is the beneficiary
" umder this Security Instrument. MERS is organized and existing under the laws of Delaware, and has an
address and telephone number of P.0. Box 2026, Flint, MI 48501-2026, tel. (388) 679-MERS,

(F) "Note" means the promissory note signed by Borrower and dated Febzruary 14, 2008

The Note states that Borrower owes Lender One Kundred Fifty Thousand And Zero/100

: _ : Dollars

{U.8. $150,000.00 ) plus interest. Borrower has promised to pay this debt in regular Perlodic
Payments and to pay the debt in full not later than Maxrch 01, 2038 .
'(G) "Property” means the propetty that is. described below under the heading "Transfer of Rights i the
Property.” : _ :

(D "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sams due undet this Security Instrument, plus interest. :
(D "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are to be executed by Borrower [check box as applicable]:

[ Adjustable Rate Rider Condominium Rider [ second Home Ridet
L1 Balloon Rider Planped Unit Development Rider [__] 1-4 Family Rider
(] va Rider ] Biweekly Payment Rider ] Other(s) [specify]

(@) "Applicable Law" means all controlling applicable federal, state and local stanies, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions, : '
(K) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization. 7 ‘ ‘

(L) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by
check, draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limited to, _point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse

- transfers, o '
(M) "Escrow Items" means those items that are described in Section 3.

(N) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid

by any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (i) comdemnation or other taking of all or any part of the
Property; (ili) conveyance in lieu of condemnation; or {iv) misrepresentations of, or omissions as 1o, the
value and/or condition of the Property. , :

(O) "Mortgage Insurance” means insurance profecting Lender against the nonpayment of, or default on,
the Loan. -

(P) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument. :

() "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C, Section 2601 et seq.) and its
implementiui regulation, Regulation X (24 C.F.R. Part 3500}, as they might be amended from time to

 Initials; / I/\"jbn .
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time, or any additional or successor legislation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to-all requirements and restrictions that are imposed in regard L.
to a "federally related mortgage loan” even if the Loan does not qualify as a "federally related mortgage
loan" under RESPA. '

(R) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations nnder the Note and/or this Security Instroment.

TRANSFER OF RIGHTS IN THE PROPERTY :

The beneficiary of this Security Instrumem is MERS (solely as nominee for Lender and
Lender's successors and assigns) and the successors and assigns of MERS. ‘This Security
Tnstrument sccures fo Lender: (i) the repayment of the Loam, and all remewals, extensions and !
modifications  of the Note: and (i) the performance of Borrower's covenants and agreements '
under this Security Instrument and the Note. For this purpose, Borrower irrevocably grants and
conveys to Trustee, in trust, with power of sale, the following described property . located in the |
County of ' Baltimore (oity) ; “ 5
[Type of Recording Jurisdiction] - [Name of Recording Jurisdiction]
Sua Exhibit "A" attached

Parcel ID Number: 327045555 055 -~ which currently has the address of
3216 East Northern Parkway {Street)
Baltimcre , [Cityl, Maryland 21214-1422 [Zip Code]

("Property Address™):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all
casements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and S
additions shall also be covered by this Security Instrument. All of the foregoing is referred to in this
Security Instrument as the "Property.” Borrower nnderstands and agrees that MERS holds only legal title
to the imerests granted by Borrower in this Security Instrument, but, if necessary to comply with law or
custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to exercise any
or all of those interests, including, but not limited to, the ight 1o foreclose and sell the Property; and to
take any action required of Lender including, but mot limited to, releasing and canceling this Security

- Instrument. ) : .
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
. the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances
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of record. Borrower warrants and will defend generally the title to the Property against all claims and
demands, subject to any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute 2 uniform security instrament covering real

Toperty. ,

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: L

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges, I
Borrower shall pay when due the principal of,. and ianterest on, the debt evidenced by the Note and any l
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items v
pursuant 10 Section 3. Payments due under the Note and this Security Instroment shall be made in U.S. !

-currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in ong or more of the following forms, as selected -
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer, :

Payments are deemed received by Lender when received at the location designated in the Note or at ‘ ;
such other location as may be designated by Lender in accordance with the notice provisions in Section 15. i
Lender may refurn any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan.
current, without waiver of any rights hereunder or prejudice to its rights to refuse such paymerit or partial
payments in the future, but Lender is not obligated to. apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower miakes payment to bring

_the Loan current. If Borrower does not do so within a reasonable period of time, Lender shall either apply
such funds or rerurn them to Borsower. If not applied earlier, such funds will be applied to the ontstanding
principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower
might have now or in the future against Lender shall relieve Borrower from making payments due under

~ the Note and this Security Instrument or performing the covenants and agreements secared by this Security
Instrument. ’

. 2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all
payments accepted and applied by Lender shall be applicd in the following order of priority: (a) interest

due under the Note; (b} principal due under the Note; {c) amounts due under Section 3. Such payments
shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounis
shall be applied first to late charges, second to any other amounts due under this Security Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and
the late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall

- be applied first 1o any prepayment charges and then as described in the Note. .

Any application of payments, insurance proceeds, or Miscelianeous Proceeds to principal due under

* the Note shall not extend or postpone the due date, or change the amount, of the Pericdic Payments.

' 3, Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, 2 sum (the "Funds") to provide for payment of amounts due
for: () taxes and assessments and other items which can attain priority over this Security Instrument as a
Tien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (¢
premiums for any and all insurance required by Lender under Section §5; and (d) Mortgage Insurance
premiums, if any, or my sums payable by Borrower (o Lender in lieu of the payment of Morigage

- Insurance premiums in accordance with the provisions of Section 10. These items are called “Escrow
Items.” At origination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, 1f any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall prompily furnish to Lender all notices of amounts to
be paid under this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives
Borrower's obligation 1o pay the Funds for any or ail Escrow Items. Lepder may waive Borrower's

o lnltma./ {\;S_ DA ~
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obligation to pay to Lender Funds for any or all Escrow Items at any time. Any such waiver may only be
in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,

~ shall furnish to Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's ohligation to make such payments and to provide receipts shall for all purposes be deemed to
be a covenant and agreement contained in this Security Instrument, as the phrase "covenant and agreement”
is used in Section 9. If Borrower is obligated to pay Escrow Items directly, pursuant to a waiver, and
Borrower fails to pay the amount due for an Fscrow liem, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such

. amount. Lender may revoke the waiver as 1o any or all Escrow ltems at any time by a notice given in
accordance with Section 15 and, upon such revocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Itemns or otherwise in accordance with Applicable
Law. :

The Funds shall be heid in an institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured) or in
anty Federal Home Loan Bank. Lender shall apply the Funds to pay the Escrow Items no Jater than the time
specified under RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the

_Funds and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing
or Applicable Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give w Borrower, without charge, an annual accounting of the
Funds as required by RESPA. _

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay 1o Lender the amount necessary o make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund
to Borrower any Funds held by Lender. _

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leaschold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Ttems, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable
to Lender, but only so long as Borrower is performing such agremment; (b) contests the lien in good faith
by, or defends against enforcement of the Hen in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings
are concluded: or (c) secures from the holder of the len an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security Instrument, Lender may give Borrower a notice identifying the

‘ . . Initial/ K pl Wy “
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the lien or take one or _
more of the actions set forth above in this Section 4. - ' i i

Lender may require Borrower to pay a one-time charge for a real estate tax- verification and/or ' i
reporting service used by Lender in connection with this Loan. - _ ) I
. 5, Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on _
the Property insured against loss by fire, hazards included within the term “extended coverage,” and any !
other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's

‘tight to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may P
require Borrower to pay, in conmection with this Loan, either: (a) a one-time charge for flood zone '
determination, certification and tracking services; or (b) a one-time charge for flood zone determination
and certification services and subsequent charges each time remappings or simiiar changes occur which
reasonably might affect such determination or certification, Borrower shall also be responsible for the
payment of zny fees imposed by the Federal Emergency Management Agency in connection with the
review of any flood zone determination resulting from an objection by Borrower. .
' If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expense. Lender is under no obligation to purchase any
© particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shafi be payable, with stich interest, upon notice from
Lender to Borrower requesting payment. ' .

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s
right to disapprove such policies, shall include a standard morigage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal

- certificates. If Lender requires, Borrower shall promptly give to Lender all receipts of paid premipms and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken
promptly, Lender may disburse proceeds for the repairs and restoration in a single payment or in a series
of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower amy
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the insurance
proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2, . ‘
: K Borrower abandons the Propesty, Lender may file, negotiate and settle any available insur:lmce
claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
_ insurance carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under
Section 22 or otherwise, Borrower hereby assigns to Lender (2) Borrower's rights to any insurance
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right fo any refund of unearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
~ coverage of the Property. Lender may use the insurance proceeds either to repair ot restore the Property or
o pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Ovcopancy. Borrower shall occupy, establish, and use the Property as Borrower's principal
residence within 60 days after the execution of this Security Instrument and shall continue to occupy the
Property as Borrower's principal residence for at least one year after the date of occupancy, untess Lender
otherwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuvating
circumstances exist which are beyond Borrower's control, - : .

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commnit waste on the
‘Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in
order 1o prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage, I insurance or
condemnation proceeds are paid in connection with damage.to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is completed. If the insurance or condemnation proceeds ase not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of

- such repair or restoration. ' ‘ _

Lender or its agent may make reasonable entries upon and inspections of the Property. ¥f it has
yeasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower. OF any persons or, entities acting at -the direction of Borrower or with Borrower's
knowledge or consent gave materially false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material

. “representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal resi \ ' _ '

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If
(3) Borrower fails to perform the covenants and agreements contained in this Security Instrament, (b) there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument {such as a proceeding in bankruptey, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Securiry Instrument or 0 enforce laws or
regulations), or (¢} Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriste to protect Lender's interest in the Property and rights under this Secunmty
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing .
the Property. Lender's actions can include, but are not limited to: () paying any sums secured by a lien
which has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable

' ‘ . Invtials:_ K35y '
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attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including
its secured position in a bankruptey proceeding. Securing the Property includes, but is not limited 1o,
_entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned
on or off. Although Lender may take action under this Section 9, Lender does nat have to do so and is not
under any duty or obligation to do so. It is agreed that Lender incurs no liabiliry for not taking any or all
actions authorized under this Section 9. - ,

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

I this Security Instrument is on a leasehold, Borrower shalt comply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge uanless
Lender agrees to the merger in writing. - ' _

10. Mortgage Insurance. I Lender required Mortgage Insurance as a condition of making the Loan,
~ Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
' the Morigage Insurance coverage required by Lender ceases 10 be available from the mortgage insurer tha

previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain
coverage substantially equivalent 1o the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Morgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lendet. If substantially equivalent Mortgage Insurance coverage is not
available, Borrower shall continue to pay te Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in effect, Lender will accept, use and retain these
payments as a non-refundable loss reserve in lieu of Mortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is ultimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no Ionger require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an-insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance. I Lender required Mortgage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Mortgage Insurance in. effect, or to provide a non-refundable loss reserve, until Lender's
réquirement for Morigage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law, Nothing in this
Section 10 affects Borrower's obligation 1o pay interest at the rate provided in the Note,

‘Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for ceriain losses it
‘may incur. if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage
Insurance. ' : . '

Morigage insurers evatuate their total risk on all such insurance in force from time 1o time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to
these agreements, These agreements may require the mortgage insurer to make payments using any source
of funds that the mortgage insurer may have available (which may include funds obtained from Mortgage
Insurance premiums), . '

As a result of these agreements, Lender, any purchaser of the Note, another ingurer, any reinsurer, .
any other entity, or any affiliate of any of the foregoing, may receive {directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer's risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's nisk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance,” Further:

" (a) Any such agreements will not affect the amounts that Borrower has agreed io pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the ameount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
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(b} Any such agreements will not affect the rights Borrower has - if any - with respect to the
- Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law, These rights -
may include the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated automatically, and/or to reccive a
refund of any Mortgage Insarance premiums that were vnearned at the time of such cancellation or
termination. , :

11. Assignment of Miscellaneous Proceeds; Forfeiture. AH Miscellaneous Proceeds are hereby
assigned to and shall be paid 1o Lender. _

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds
until Lender has had an opportunity to inspect such Property to ensure the work has been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing of Applicable Law requires interest to be paid.on such
Miscellaneous Proceeds, Lender shall not be required to pay Borrower any inforest or earnings on such
Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellansous Proceeds shall be applied to the sums secured by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2. :

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower, _

Tn the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destraction, or loss in value is equal to or
greater than the amotnt of the sums secured by this Security Instrument immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the tofal amount of the sums secured immediately before the
partial taking, destruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market .
value of the Property immediately before the partial 1aking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied 1o the sums
secured by this Security Instrument whether or not the sums are then due. _

" If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers to make an award to settle a claim for damages,

. Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender js authorized
to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in.
regard t¢ Miscellaneous Proceeds. '

Borrower shiall be in default if any action or proceeding, whether civil or criminal, is begun that, In
Lender's judgment, could result in forfeiture of the Property of other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Borrower can cure such a defauvlt and, if
acceleration has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be
dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property
are hereby assigned and shall be paid to Lender. -

' All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be
applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrumem granted by Lender
“to Borrower or any Successor i Interest of Borrower shall not operate to release the liability of Borrower
or any Successors in Inerest of Borrower, Lender shall not be required to comunence proceedings against
.any Successor in Imerest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Successors in Interest of Borrower, Any forbearance by Lender it exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
. Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
- preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound, Borrower covenants
and agrees that Borrower's obligations and liability shall be joint and several, However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer™): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security
Instrument; and (c) agrees that Lender and any other Borrower can agree t0 extend, modify, forbear or

- make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer’s consent.
~ Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes
‘Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrurment, Borrower shall not be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees 1o such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in
Section 20) and benefit the successors and assigns of Lender.

14, Loan Charges. Lender may charge Borrower fees for services performed in connection with
“Borrower's default, for the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, including, but not limited to, aitorneys’ fees, property inspection and valuation fees.
Tn regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee 1o Borrower shall not be construed as a prohibition on the charging of such fee. Lendet may not charge
fees that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to 2 law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the
charge to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitied
limirs will be refunded to Borrower. Lender may choose to make this refund by reducing the principal
owed under the Note or by making a direct payment to Borrower. If 2 refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower's acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge. _ :

_ 15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument
yaust be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to
have been given to Borrower when mailed by first class mail or when actually delivered to Borrower's
notice address if sent by other means, Notice o any one Borrower shall constitute notice to all Borrowers
unless Applicable Law expressly requires otherwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's
change of addsess, then Berrower shall only report a change of address through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one fime. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail 10 Lender's address
siated herein unless Lender has designated another address by notice to Borrower. Amny notice in
connection with this Security Instrument shatl not be deemed to have been given 10 Lender until actually
received by Lender. If any notice required by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requirement under this Security

Instrument.
sl . =
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be "
governed by federal law and the law of the jurisdiction in which the Property is located. All rights and . i
obligations contained in this Security Insttument are subject to any reguirements and limitations of

- Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by contract or it

~ might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this Security Instrument; (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singulir shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any cbligation to
take amy action. _

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this. Security Instrument,

" I8. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited -
to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or e
escrow agreement, the intent of which is the transfer of title by Borrower at a future date 10 a purchaser. .

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower i

" jis not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior '
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if 'such exercise is prohibited by
Applicable Law. ‘

If Lender exercises this option, Lender shall give Botrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies perminted by this
‘Security Instrument without further notice or demand on Borrower. o

19. Borrower's Right to Reinstate After Acceleration. If Borrower meeis certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in

this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or {c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: () pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had occurred; (b) cures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Securify Instrument, including, but not limited
to, reasonable attorneys’ fees, property inspection and vahuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and (d)
takes such action as Lender may reasonably require to assure that Lender's interest in the Property and
rights under this Security Insrument, and Borrower's obligation to pay the sums secured by this Security
Tnstrument, shall continue unchanged, Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order;. (c)
certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security Instrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred. However, this right to reinstate ghall not
apply in the case of acceleration under Section 18. :
: 20. Sale of Note; Change of Loan Servicer; Notice of Grievance, The Note or & partial interest in
the Note (together with this Security Instrament) can be sold one or more times without prior notice to
Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage losm
servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be B
one or more changes of the Loan Servicer unrelated to 2 sale of the Note. If there is a change of the Loan I
Servicer, Borrower will be given written notice of the change which will state the name and address of the i
new Loan Servicer, the address to which payments should be made and any other information RESPA

anadiinange | . " /A,g_w‘ | g

VMP ®-BA(MD) 0602101 - : Page 1% of 15 Form 3021 /01




-12-01933-mg Doc 6-2 . Filed 01/18/1::3[3 Efntered.01/18/13 16:30:10 ExhibitBﬂ
: - . of 20 '

B8 1 0L L5320

 requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
to Borrower will remain with the Loan Servicer or be transferred 10 a successor Loan Servicer and are not '
assumed by the Note purchaser unless otherwise provided by the Note purchaser. =

Neither Borrower nor Lender may Commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuznt to this
Security instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If
Applicable Law provides a time period which must elapse before certain action can be taken, that time
period will be deemed to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed 10 satisfy the notice and oppormunity to take corrective.
action provisions of this Section 20. : :

21, Hazardous Substances. As used in this Section 21: (a) "Hazardous Suhstances” are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, Kkerosene, other flammable or toxic petroleum products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos of formaldehyde, and radioactive materials;
(b) "Environmental Law” means federal laws and laws of the jurisdiction where the Property is located that
‘relate to health, safety or environmental protection; (¢) "Environmental Clearmp® includes any response
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmexntal
Condition” means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup. -
Borrower shall not cause or permit the presence, use, disposal, storage, o1 release of any Hazardous
Substances, or threaten fo release any Hazardous Substances, on or in the Property. Borrower ghall not do,
nor allow anyone else 1 do, anything affecting the Property (a) that is in vielation of any Environmental -
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presemce, Use, OT StOrage on the .Property of small quantities of
Hazardous Substances that are generally recognized to be appropriate to normai residential uses and to
maintenance of the Property (including, but not limited to, ‘hazardous substances in consumer products). -

~ Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, fawsuit
or other action by any governmental or regulatory agency of private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowiedge, (b) any
Environmental Condition, including but not \imited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower leams, or is notified
by any governmental or regulatory authority, or any private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary
remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup. Co

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

23. Acceleration; Remedies, Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Security Instrument (but net prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, pot less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the

= L
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defanlt on or before the date specified in the notice may result in aceeleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to assert in the foreclosure proceeding the
non-existence of a defauli or any other defense of Borrower to acceleration and sale. If the default is
not cared on or before the date specified in the notice, Lender at its option may require immediate
payment in full of all sums secured by this Security Instrument without further demand and may
* invoke the power of sale, assent to decree, and/or any other remedies permitted by Applicable Law.
Lender shall be entitled to collect all expenses incurred in pursuing the remedics provided in this
Section 22, including, but oot limited to, reasonable attorneys' fees and costs of title evidence.

If Lender invokes the power of sale, Lender shall mail or cause Trustee to mail a notice of sale
to Borrower in the manner prescribed by Applicable Law. Trustee shall give notice of sale by public
advertisement and by such other means a3 required by Applicable Law. Trustes, without demand on
Borrower, shall sell the Property at public avction to the highest bidder at the time and place and
under the terms desipnated in the notice of sale in one or more parcels and in any order Trustee
determines. Trustee may postpone sale of all or any parcel of the Property by public annovacement
at the time and place of any previously scheduled sale and by notice to any other persons as required
by Applicable Law. Lender or its designee may purchase the Property at any sale,

Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee's deed shall be prima facie
evidence of the truth of the statements made therein, Trustee shall apply the proceeds of the sale in
the following order: (a) to all expenses of the sale, including, but not limited to, Trustee's

fees of 0.000 % of the gross sale price and reasonable attorneys' fees; (b) to all
snms secured by this Security Instrument; and {c) any excess to the person or persons legally entitled
to it.

Borrower, in accordance with Title 14, Chapter 200 of the Maryland Rules of Procedure, does

" hereby declare and assent to the passage of a decree to sell the Property in one or more parcels by the
equity court having jurisdiction for the sale of the Property, and consents to the granting lo any
trustee appointed by the assent to decree of all the rights, powers and remedies granted to the Trustee
in this Security Instrument together with any and all rights, powers and remedies granted by the
“decvee, Neither the assent to decree nor the power of sale granted in this Section 22 shall be exhausted
in the event the proceeding is dismissed before the payment in full of all sums gecured by this
Security Instrument.

_ 23. Release. Upon payment of all sums secured by this Security Instrament, Lender or Trustee, shail
release this Security Instrument and mark the Note "paid” and retarn the Note to Borrower. Borrower ghall
pay any recordation costs. Lender may charge Borrower a fee for releasing this Security Instrument, but
only if the fee is paid to a third party for services rendered and the charging of the fee is permitted under
Applicable Law, : ' '

24. Substitute Trustee, Lender, at its option, may from time 10 time remove Trustee and appoint a
sucoessor trustes to any Trustee appointed hereunder by an instrument recorded in the city or county in
which this Security Instrument is recorded. Without conveyance of the Property, the successor trustee shall

- succead to all the title, power and duties conferred upon Trustee herein and by Applicable Law.

25. Possession of the Property, Borrower shall have possession of the Property until Lender has
given Borrower notice of default pursuant to Section 22 of this Security Instrument.

>
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BY SIGNING BELOW, Borrower accepts and agress to the terms and covenants contaired in this

Security Instrument and in any Rider executed by Borrower and recorded with it.

Witnesses: ' 7

Kavin Jerron Matthews -Borrower

{Seal)

-Borrower

(Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrowsr -Bomower

(Seal) (Seal)
-Borrower -Bommower -
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STATE OF MARYLAND, - MHarford  Countyss: ,

1 Hereby Certify, That on this 14th day of February, 2008 , before me, the subscriber, 2
Notary Public of the State of Maryland, in and for the county af oresaid '
personally appeared Kevin Jexrron Matthews

/""’“)

known to me or satisfactorily proven 10 e~ thi

within instrument and acknowledge e/she/they 3
AS WITNESS: my han ial seal. .'
o7

My Commission E.xpires

STATE OF Mo Y end s (‘1{2& r‘fﬂ"’ d County ss:
_ 1 Hereby Certify, That on this  §¢f¢1  day of (€ brw ""f ) FNT pefore me, the subscriber,
a Notary Public of the State of &Wtf\/((/ll’l d andforthe (ieds e ] H{ uye St 4 :

personally appeared
G len Tactson
the agent of the party secured by the foregoing Deed of Trust and made oath in due form of law that the

consideration recited in 3aid Deed of Trust is troe and bona fide as therein set forth and that the actual sum
of money advanced at the closing transaction by the secured pm-%ewas paid over and djsbursed by the party
or parties secured by the Deed of Trust to the Borrower or t' 1 Tespo; for disbursement of
funds in the closmg transactwn or their respective- 9-
by the Borrower of Deed of Trust--and also made oath that'] i of the party or parties

secured and is dul authonzed 10 m ‘this affidavit. -
AS WITNESS: my hand seal.
My Commission Explres

_.n-'"

This is to certify thaf the within instrument was prepared. by USAA Federa‘.j‘./
a party named in the within instrument. v

e

LbA/ A {UEALL4ER ey Wolfe, closer
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EXHIBIT "A" - PROPERTY DESCRIPTION i

'BEGINNING on the northeast side of Northem Parkway, 100 fest wide, at a point situate, north 65
degrees 05 minutes 30 seconds west 373.90 fest along sald side from the comer formed by the
intersection of the northeast side of Northern Parkway with the northwest side of Moyer Avenue, 50 feet
wide, as shown on the Plat of Northern Heights duly recorded among the land records of Baltimore City;
said place of beginning being also in line with the center of a partition wall there situate; thence leaving
aid place of beginning and binding along the northeast side of Northern Parkway, north 85 degrees 05
minutes 30 seconds west 26.34 feet; thence leaving the northeast side of Northern Parkway and running
for a line of division, north 24 degrees 54 minutes 30 seconds east 107.5 feet to the southwest side of a

- 15 foot alley there situate; thence binding along the southwest side of said allsy with the use thereof In
comimon, south 65 degrees 05 minutes 30 seconds east 26.34 feet to a point in line with the canter of
the above mentioned partition wall; thence leaving the southwest side of said alley and running to and
through the center of said partition wall and continuing the same course in all south 24 degrees 54
minutes 30 seconds west 107.5 feet to the place of beginning. The improvements whereon are known
as No, 3216 Northern Parkway, Baltimore, Maryland 21214 (For informational purposes only).

BEING THE SAME LOT OF GROUND WHICH BY DEED OF. EVEN DATE HEREWITH AND RECORDED OR

INTENDED TO BE RECORDED AMONG THE LARD RECORDS OF BALTIMORE CITY PRIOR HEREIO

WAS GRANTED AND CONVEYED BY STEPHANIE CANNIZZARO AS PERSONAL REPRESENTATIVE OF
 THE STEPHEN A. CANNIZZARO ESTATE UNTO THE BORROWER(s) HEREIN. '

(i 5651-08—00040.PFD( 15681-08-00040/32)
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VA GUARANTEED LOAN AND ASSUMPTION POLICY RIDER

NOTICE: THIS LOAN IS
WITHOUT THE APPROVAL OF THE DEPARTMENT
REEDY%TERANS | AFFAIRS OR ITS AUTHORIZED

THIS VA GUARANTEED LOAN AND ASSUMPTION POLICY RIDER is made this 14th day of
February, 2008 , end is incorporated into and shall be deemed to amend and

_supplement the Mortgage, Deed of Trust or Deed to Secure Debt therein "Sacurity
Instrument™) dated of even date herewith, given by the undersigned {(herein "Borrowst") to
secure Borrower's Note to USAA Federal Savings Bank '

{herein "Lender") and covering the Propsrty described in the Security Instrument and located
at 3216 East Northern Parkway, Baltimore, MD 21214-1422 '

{Property Address]

VA GUARANTEED LOAN COVENANT: In addition to the covenants and agreements made in
© the $Sscurity instrument, Borrower and Lender further covenant and agree as follows:

If the indebtedness secured hereby be guaranteed or insured under Title 38, United States
Code, such Title and Regulations issued thereunder and in effect on the date hereof shall
govern the rights, duties and liabilities of Borrower and Lender. Any provisions of the Security
Instrument or other instruments executed in ‘connection with said indebtedness which. are
‘inconsistent with said Title or Regulations, including, but not fimited to, the provision for
payment of any sum in connection with prepayment of the secured indebtednsess and the
-provision that the Lender may accelerate payment of the secured indebtedness pursuant to
Covenant 18 of the Security Insirument, are hereby amended or nepated 1o the extent
" necessary to conform such instruments to said Title or Regulations.

MULTISTATE VA GUARANTEED LOAN AND ASSUMPTION POLICY RIDER l

Wolters Kluwer Financial Services .-

VMPS.538R (0405).01 Wf
Page 10of 3 Initials: A iAd

NQOT ASSUMABLE

12-01933-mg .Doc 6-2 - Filed 01/18/13 - Entered 01/18/13 16:30:10 Exhibits Pg



. 12-01933-mg- 'DOQ 6-2 Filed 01/18/13° Entered 01/18/13 16:30:10 Exhibit B T

. _ 19 of 20

R 0LLS énsss 29

- LATE CHARGE: At Lender's option, Borrower will pay a "late charge” not excaeding four per
centum (4%) of the overdue payment whan paid more than fifteen (15) days after the due
date thereof to cover the extra expense involved in handling delinquent payments, but such
"late charge” shall. not be payable out.of the proceeds of any sale made to satisfy the
indebtedness secured hereby, unless such proceeds are sufficient 10 discharge the entire
indebtedness and all proper costs and expenses secured hereby. ,
GUARANTY: Should the Department of Veterans Affairs fail or refuse to issue its guaranty in
full amount within 60 days from the date that this foan would normally become eligible for
such guaranty committed upon by the Department of Veterans Affairs under the provisions of
Title 38 of the U.S. Code "Veterans Benefits," the Mortgagee may declare the indebtedness
hereby secured at once due and payable end may foreciose immediately or may exercise any
other rights hereunder of take any other proper action as by law provided.

TRANSEER OF THE PROPERTY: This loan may be declared immediately due and payable upon
transfer of the property securing such loan to any transferes, unless the acceptability of the
assumption of the loan is established pursuant to Section 3714 of Chapter 37, Title 38,
United States Code. :

An authorized transfer {"assumption”) of the property shall alse be subject to additional
covenants and agreements as set forth below!: '

(a) ASSUMPTION FUNDING FEE: A fes aqual o one half of one percent
{ .50 %) of the balance of this loan as of the date of transfer of the property
shall be payable at the time of transfer to the loan holder or its authorized agent, as trustee
for the Department of Veterans Affairs. If the assumer fails to pay this fee at the time of
transfer, the fee shall constitute an additional debt to that aiready securad by this instrumeant,
shall bear interest at the rate herain provided, and, at the option of the payee of the
indebtedness hereby secured or any transferee thereof, shall be immediately due and payable.
This fee is automatically waived if the assumer is exempt under the provisions of 38 U.s.C.

. 3729 (c).

{b} ASSUMPTION PROCESSING CHARGE: Upon application for approval to allow
assumption of this loan, a processing fee may be charged by the loan holder or its authorized
agent for dstermining the creditworthiness of the assumer and subseguently revising the

_ holder's ownership records when an approved transfer is completed. The amount of this
charge shall not exceed the maximum established by the Department of Veterans Affairs for &
loan to which Section 3714 of Chapter 37, Title 38, United States Code applies.

{c) ASSUMPTION INDEMNITY LIABILITY: If this obligation is assumed, then the assumer
hereby agrees ta assume all of the obligations of the veteran under the terms of the

instruments creating end securing the loan. The assumer further agrees to. indemnify the
Department of Veterans Affairs to the extent of any claim payment arising from the guaranty
or insurance of the indebtedness created by this instrument.

) “Initials: / W N"l
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IN WITNESS WHEREOF, Borrower(s) has executed this VA Guarantead Loan and Assumption
. Palicy Rider. :

Kev’in Jarron | Matthaws -Borrower ‘ -Borrower
-Borrower ' . _-Borrower
-Borrower -Borrower
-Borrowaer -Borrower
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IN THE CIRCUIT COURT
- FOR BALTIMORE CITY, MARYLAND

JACOB GEESING et al.,
- Substitute Trustees and Plaimfﬁf?', _
R : | case No. 24-0-10001394
" KEVIN JERRON MATTHEWS,

Defendant.

CONSENT ORDER

Having considered Plaintiffs’ Motion to Dismiss Without Prejudice, the accorﬁpanying
~ briefs submitted by the parties, the record in this action, and the argument and representations of
counsels as presented at a hearing held this 14® day of January, 2011, it is this 1Y day of

Toaunor ‘?I/ , 2011 hereby ordered with the consent of the parties:

( D Plaintiffs’ Motion‘to Dismiss Without Prejudice is GRANTED;
{2)  This foreclosure action agaiﬁSt Defeﬁdant Matthews is accordingly DISMISSED
| WITHOUT PREJUDICE; |
.(3) The foreclosure sale of the real property located at 3216 East Northern 'Pa.rkway,
| Baltimore, Maryland 21214, conducted on Maj 21, 2010, 15 heréby
* RESCINDED; and |

@ All other pending Motions are DENIED AS MOOT.

W. MICHEL PIERSON. Judge

Judge’s signature appears on original document§

W. Michel 'Piel.'son
Judge
cc: All Counsel of Record
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Circuit Court of Maryiand

Go Back

|case Information

Court System; Circuit Court for Baltimore City ~ Civil System
Case Number: 24012000286
Title: Laura H G O'Sullivan vs Kevin Jerron Matthews
Case Type: Foreclosure Filing Date: 02/10/2012
Case Status: Open/Active

{Plaintiff /Petitioner Information

{Ezch Plaintiff/Petitioner is displayed below}
Party Type: Plaintiff Party No.: 1
Name: O'Sullivan, Laura HG

Address: 312 Marshall Avenue
City: Laurel State: MD Zip Code: 20707

Attorney(s) for the Plaintiff/Petitioner
Name: Brady, Esq, Erin M
Appearance Date: 02/17/2012 )
Practice Name: McCabe, Weisberg & Conway, LLC
Address: 312 Marshall Avenue
~ Suite 800
City: Laurel State: MD Zip Code: 20707

[Defendant /Respondent Information

{Each Defendant/Respondent is displayed below)
Party Type: Defendant Party No.: 1
Name: Matthews (Counter-Plaintiff), Kevin Jerron
Address: 3216 East Northern Parkway
City- Baltimore State: MD Zip Code: 21214
Address: C/O Phillip R Bobinson Esq.
City: Frederick State: MD Zip Code: 21703
Attorney(s) for the Defendant/Respondent
name: Robinson, Esq, Phillip
Appearance Date: 03/16/2012
Practice Name: Legg Law Firm LLC
Address: 5500 Buckeystown Pike
City: Frederick State: MD Zip Code: 21703

Party Type: Defendant Party No.: 2

Business or
Organization Nama: GMAC Mortgage LLC

Address: 7 St. Paul Street, Suite 1660
City: Baltimore State: MD Zip Code: 21202

Attorney(s) for the Defendant/Respondent : EXH[BlT

Name: Frechtel, Esq, Eric A D

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseld=24012000286&loc=6... 1/15/2013
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Appearance Date:
Practice Name:
Address:

City:

30f 15

04/25/ 2012

Bradley Arant Boult Cummings LLP
1615 L Street,N.W.

Suite 1350

Washington State: DC Zi;} Code: 20036

Pﬂggz 794

Party Type:

Name:

Address:

City:

Attorney(s) for the Defendant/Respondent
Name:

Appearance Date:
Practice Name:
Address:

City:

Defendant Party No.: 3
Ward, Carrie

4520 East West Highway, Suite 200
Bethesda State: MD Zip Code: 20814

Schraub, Esq, J Jonathan
07/27/2012

1481 Chain Bridge Road
Suite 200
McLean State: VA Zip Code: 22101

“Party Type:

Name:

Address:

City:

Attorney(s) for the Defendant/Respondent
Name:

Appearance Date:
Practice Name:
Address:

Cityr

Defendant Party No.: 4

Stephan, Jeffrey
42 Lenape Drive
Sellersville State: PA Zip Code: 18960-1568

Simanowith, Esq, Mark A

05/23/2012

Saul Ewing LLP

500 East Pratt Street

8th Floor

Baltimore State: MD Zip Code: 21201

Event Type:
Event Date:
Result:

|Court Scheduling Information

Motion Hearing {Civil) Notice Date: 07/20/2012
07/30/2012 Event Time: 10:30 AM
Cancelled/Vacated Resuit Date: 10/17/2012

Event Typa:
Evant Date:
Result:

Motion Hearing (Civil) Notice Date: 07/30/2012
08/06/2012 Event Time: 10:30 AM
Cancelled/Vacated Resuit Date: 10/17/2012

http://casesearch.courts.state. md.us/inquiry/inquiryDetail jis?caseld=24012000286 &loc=6...

Name:
Practice Name:
Address:

City:

Related Persons Information

(Each Related person is displayed below)
Party Type:

Name:

Attorney(s) for the kelated Persons

Trustee Party No.: 1
Curran, Deborah K

Brady, Esq, Erin M
McCabe, Weisberg & Conway, LLC

312 Marshall Avenue
_Suite 800
Laurel State: MD Zip Code: 20707

1/15/2013
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Party Type:
Name:

Trustee Party No.: 2
Brady, Erin M

Atlorney(s) for the Related Persons

Name:
Practice Name;
Address:

City:

Brady, Esq, Erin M

McCabe, Weisberg & Conway, LLC
312 Marshall Avenue

Suite 800 :

Laurel State: MD Zip Code: 20707

Party Type:
Name:

Trustee Party No.: 3
Theologou, Diana C

Attorney(s) for the Related Persons

Name:
Practice Name:
Address:

City:

Brady, Esq, Erin M

McCabe, Weisberg & Conway, LL
312 Marshall Avenue :
Suite 800 ‘

Laurel State: MD Zip Code: 20707

Party Type:

MName:

Trustee Party No.: 4
Latta, Laura L

Attorney(s) for the Related Persons

Name:
Practice Mame:
Address:

City:

Brady, Esq, Erin M

McCabe, Weisberg & Conway, LLC
312 Marshall Avenue’

Suite 800 -
Laurel State: MD Zip Code: 20707

Party Type:
Name:

Trustee Party No.: B
Elefant, Jonathan

Attorney(s) for the Related Persons

Name:
Practice Namae:
Address:

City:

Brady, Esq, Erin M

McCabe, Weisberg & Conway, LLC
312 Marshall Avenue

Suite 800

Laurel State: MD Zip Code: 20707

Party Type:
Mame:

Trustee Party No.: 6
Peightel, Anne L

Attorney(s) for the Related Persons

Name:
Practice Name:
Address:

City:

Brady, Esq, Erin M )
McCabe, Weisberg & Conway, LLC
312 Marshall Avenue

Suite 800

Laurel State: MD Zip Code: 20707

Party Type:
Namg:

Trustee Party No.; 7
O'Suflivan, Laura H G

Attorney(s) for the Related Persons

) Name:
Practice Namae:
Address:

http://casesearch.court_s.state.md.us/inquiry/inquifyDetaiI.jis?caseld:240120002 8o&loc=6...

Brady, Esq, Erin M

McCabe, Weisberg & Conway, LLC
312 Marshall Avenue

Suite 800
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City: Laurel State: MD Zip Code; 20707

3 Entered 01/18/13 16:30:10 Exhi

pitdd 4 794

Party Type: Property Address Party Nc,:- 1

Business or
Organization Name: 3216 E Northern Pkwy 21214 $176,680.51

_ Party Type: Interested Party Party No.: 1

Business or
Crganization Name:

Address: 9800 Fredericksburg Road
City: San Antonio State: TX Zip Code: 78288

USAA Federal Savings Bank

' [pocument Tracking

(Fach Document listed. Documents are listed in Document No./Sequence No. order)

Doc No./Seqg No.:
File Date:

Party fype:
Docurrient Name;

1/0

02/10/2012 C(Ciose Date:
Plaintiff Parly No.: 1
Order to Pocket Suit

PEED OF TRUST AND NOTE

Decision:

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

1/1

03/19/2012 Close Date:  Decisionm:

Pefendant Party No.: 1

Counter Complaint & Jury Demand
With Request For A Jury Trial.

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

1/2

0371672012 C(lose Date:
Defendant Party No.: 1
Line-Request For Summons

‘Decision:

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

2/0

02/10/2012 Close Date: 02/17/2012 Decision:
Plaintiff Party No.: 1

Preliminary Loss Mitigation Analysis

Doc No./Seg No.:
File Date:

Party Type:
Document Name:

3/0 _
02/10/2012 (lose Gate:
Plaintiff Party No.: 1
Statement of Mortgage Debt $176,680.51

Decision:

Doc No./Seq No.: 4/0
File Date: 02/10/2012 Close Date: Decision:
Party Type: Plaintiff Party No.: 1
Document Name: Affidavit - Non-Military
Doc No./Seq No.: 5/0
- File Date: 0271072012 Close Date:  Decision:

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?casc_:Id=24O 12000286&loc=6... 1/15/2013
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Party Type:
Document Name:

3 Entered 01/18/13 16:30:10
6 of 15 '

Plaintiff Party No.: 1
Deed of Appointment of Substitute Trustees

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

6/0 .

02/710/2012 Ciose Date:  Decision:

Plaintiff Party Ng.: 1

Affidavit of Ownership (GMAC Mortgage LLC)

Doc No./Seg No.:
File Date:

Party Type:.
Document Name:

7/0 _

02/10/2012 Close Date: Decision:

Plaintiff Party No.: 1

Affidavit Of Mailing Of notice Of Intent To Foreclose Pursuant To Real Prop.

Doc No./Seq No.:
File Date:

Party Type.
Document Name:

Art. 7-105.1(c)and Prop, Art. 7-105.2(d)(ii)(2)

8/0

02/10/2012 Close Date: 02/17/2012 Decision:
Plaintiff Party No.: 1 '
Assignment Of Deed Of Trust

Doc No./Seq No.:
File Date:
Document Name:

9/0
03/01/2012 Close Date: 03/02/2012 Dec_ision:
Line to File Foreclosure Documents

Do No./Seq No.:
File Date:
Document Name:

10/0
03/02/2012 Close Date: Decision: ]
Affidavit of Mailing Notice to Occupants of Forclosure Action

Doc No./Seq No.:
File Date:
Document Name:

‘03/01/2012 Close Date:

11/0 .
Decision:
Affidavit of Service

Suitable age/suitably served on Jody 'Wifliams on 2/21/12 at 7:10 p.m. (3216
East Northern Parkway)

Doc No./Seq No.:
File Date:
Document Name:

12/0

03/01/2012 Close Date:
Affidavit of Service
Served on Erica Evans on 2/22/12 at 12:08 p.m. (520 West Fayette Street).

- Decision:

Doc No./Seqg No.:
File Date:

Party Type:
Document Name:

13/0

03/16/2012 Close Date: 03/21/2012 Decision:
Defendant Party No.: 1

Line-Entry of Appearance

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

14/0

03/23/2012 Close Date: 03/26/2012
Piaintiff Party No.: 1

Final Loss Mitigation Analysis

Decision:

- htfp://casesearch.courts.stat_e.md.us/inquiry/inquiryDetail.jis?baseld=24012000286&loc=6.._. 1/15/2013
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Doc No./Seq No.:
File Date:

Party Type:
Document Name:

7 of 15

15/0

04/20/2012 Close Date:  Decision:
Defendant Party No.: 1 _
Motion/Request for Foreclosure Mediation

Filed by Attorney: Phillip Robinson Esq LENDER: ERIN M BRADY ESQ

PHg@é JF94

Doc No./Seq No.:
File Date:

Document Name:

16/0
04/24/2012 Close Date: 05/08/2012 Decision: Granted

Consent Motion to Extend Time For the Carrie Ward to Flle Responsive
Pleadings

Doc No./Seg No.:
File Date:

Document Name:

16/1

05/08/2012 Close Date: Decision: _

ORDERED THAT COUNTER-DEFENDANT CARRIE WARD SHALL FILE HER
RESPONSIVE

PLEADINGS TO COUNTER-PLAINTIFF KEVIN J. MATTHEWS COUNTER-
COMPLAINT ON OR BEFCRE JUNE 15, 2012. (PIERSON, 7}

Doc No./Seq No.;

16/2

File Date: 05/0872012 Close Date: Decision:
Document Name: Copies Mailed
Doc No./Sed No.: 17/0

File Date: 04/24/2012 Ciose Date: Decision:

Document Name:

CARRIE WARD'S MOTION TO SEVER COUNTERPLAINTIFF'S COUNTERCLAIM
FROM THE MAIN

ACTION

Do¢ No./Seq Ne.:
Fite Date:
Party Type:

Deocument Name:

17/1
05/11/2012 C(iose Date:
Refendant Party No.: 1

Opposition To Counter Defendant Carrie Ward's Motion To Sever Counter
Plaintiff’

COUNTER CLAIM FROM THE MAIN ACTION & REQUEST FOR HEARING

Decision:

Doc No./Seg No.:
File Date:

Party Type:
Document Name:

18/0

0472672012 Close Date:
befendant farty No.: 2
GMAC Mortgage LLC Motion to Dismiss (Pull Date 05/ 16/12)

Decision:

‘ Filed by Atterney: Erin M Brady Esq

Doc No./Seq No.:
File Date:

Party Typs:
Document Name:

18/1 )
047/25/2012 Close Date:
Defendant Party No.: 2
Request for Hearing on Selected Motion

Deacision:

Boc No./Seq No.:
File Date:
Party Type:

Document Name:

19/0
05/14/2012 Ciose Date: 07/20/2012 Decision: Granted
Defendant Party No.: 1

MOTION TO EXTEND TIME FOR COUNTER PLAINTIFF KEVIN MATTHEWS TO FILE

HIS RESPONSE _
TO COUNTER DEFENDANT GMAC MORTGAGE LLC'S MOTION TO DISMISS.

- http://casesearch.courts.state.md.us/inquiry/inquiryDctail.jié?caseId;24012000286&]oc=6...
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Doc No./Seq No.: 19/1 .
File Date: 05/29/2012 Ciose Date:  Decision:
Party Type: Defendant Party No.: 2
Documant Name: Response/Opposition to Motion

GMAC'S RESPONSE TO COUNTER-PLAINTIFF'S MOTION TO EXTEND TIME TO FILE|
ARESPONSE TO MOTION TO DISMISS AND SUGGESTION OF BANKRUPTCY.

Doc No./Seq No.: 1972 7
File Date: 0773072012 C(lose Date:  Decision:
‘Document Name: Order of Court '

ORDERED THAT THE MOTION BE, AND HEREBY IS, GRANTED, AND
DEFENDANT/COUNTER-PLAINTIFF SHALL HAVE 30 DAYS FROM THE DATE OF
THIS ORDER WITHING WHICH TO FILE A RESPONSE. JUDGE MARTIN P WELCH

Doc No./Seg No.: 19/3
File Date: 07/31/2012 Ciose Date:  Decision:
Party Type: Defendant Party No.: 2
- Document Name: Copies Mailed

Filed by Attorney: Erin M Brady Esq,Mark A Simanowith Esq,] Jonathan Schraub
Esq,Eric A Frechtel Esq,Phillip Robinson Esq

Doc Ne./Seq No.: 20/0 ‘ ' :
File Date; 0572572012 Close Date: 07/31/2012 Decision: Granted
Party Type: Defendant Party No.: 4 :
Document Name: Counter Defendant Jeffrey Stephan's Motion to Dismiss (Pull Date 06/22/12)

Doc No./Seq No.- 20/1,
File Date: 05/23/2012 Close Date:  Decision:
Party Type: Defendant Party No.: 4
Document Name: Memorandum in Support of Motion

Memorandum In Support Of Counter Defendant Jeffrey Stephan’'s Motion to
Dismiss.

Doc No./Seq No,: 20/2 .
File Date: 05/23/2012 {(iose Date: Decision:
Party Type: Defendant Party No.: 4
Document Name: Request for Hearing on Selected Motion
' Counter befendant Jeffrey Stephan's Request For Hearing.

Doc No./Seq No.: 20/3 ] :
' File Date: 06/11/2012 Close Date:  Decision:
Party Type: Defendant Party No.: 1

DEFENDANT/CQUNTER PLAINTIFF'S OPPOSITION TO COUNTER FDEFENDANT
JEFFREY STEPHAN'S

MOTION TO DISMISS
Filed by Attorney: Phiilip Robinson Esq

BDocument Name:

Doc No./Seg No.: 20/4 ‘
“File Date: 07/06/2012 Ciose Date:  Decision:

Document Name: E_IEIE’L.‘:’KAFINI?\SJIORA_NDUM IN FURTHER SUPPORT OF COUNTER DEFENDANT JEFFREY

MOTION TO DISMISS

Doc No./Seq Ne.: 20/5
File Date: 07/31/2012 Close Date:  Decision:

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis?caseld=24012000286&loc=6... 1/15/2013



Casd 2RH380MY  Doc 6-4  Filed 01/18/13  Entered 01/18/13 16:30:10  Exhibijgp s P94

Document Name:

9 of 15

Order of Court

UPON CONSIDERATION OF DEFENDANT/COUNTER-PLAINTIFF'S ORAL MOTION
TO EXTEND TIME TO RESPN TO COUNTER-DEFENDANT STEPHAN'S MOTION TO
DISMISS (PAPER NO. 20000))

ORDERED THAT THE MOTION BE, AND HEREBY IS, GRANTED, AND
DEFENDANT/COUNTER-PLAINTIFF SHALL HAVE 30 DAYS FROM THE DATE OF
THIS ORDER WITHIN WHICH TO FILE A RESPONSE FOR THE ISSUES NOT
ADDRESSED IN THE PREVIOUSLY SUBMITTED REPLY (THOSE ISSUES NOT
PERTAINING TO COURT'S PERSONAL JURISDICTION OVER COUNTER-
DEFENDANT STEPHAN) JUDGE MARTIN P WELCH

Doc No./Séq No.:

File Date:
_ Party Type:
Document Name:

20/6

08/01/2012 Cicse Date:
Pefendant Parly Nc.: 4
Copies Mailed

Filed by DEF004-Stephan, DEFC03-Ward, DEFOG1-Matthews (Counter-Plaintiff)
Filed by Attorney: Erin M Brady Esq,Mark A Simanowith Esq,J Jonathan Schraub
Esq,Eric A Frechtel Esq,Phillip Robinson Esq

Decision:

Doc No./Seq No.:
File Date:
Document Name:

21/0

06/14/2012 Close Date: 07/30/2012 Decision:
CARRIE WARD'S MOTION TO DISMISS

PULL DATE 7/5/12

Granted

Doc No./Seq No.;
File Date:

Document Name:

21/1 _ _
06/14/2012 Close Date; Decision:

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CARRIE WARDS
MOTION TO

DISMISS

Doc No./Seq No.:
Fite Date:
Document Name:

21/2
Q7/30/2012 Close Date;
Order of Court

UPON CONSIDERATICN OF DEFENDANT/CCUNTER-PLEAINTIFF'S ORAL MOTION
TO EXTEND TIME TO RESPON TO COUNTER-DEFENDANT WARD'S MOTION TO
DISMISS (PAPER NO, 21000)

ORDERED THAT THE MOTION BE, AND HEREBY IS, GRANTED, AND
DEFENDANT/COUNTER-PLAINTIFF SHALL HAVE 30 DAYS FROM THE DATE OF
THIS ORDER WITHIN WHICH TO FILE A RESPONSE. JUDGE MARTIN P WELCH

Decision: .

Doc No./Seq No.:
File Dateg:

Party Type:
Pocument Name:

21/3

08/01/2012 Close Date:
Defendant Party No.: 4.
Copies Mailed

Filed by DEF004-Stephan, DEF003-Ward, DEFOOZ GMAC Mortgage LL.C, DEFO01-
Matthews {Counter-Plaintiff)

Filed by Attorney: Erin M Brady Esq,Mark A Simanowith Esq, Jonathan Schraub
Esq,Eric A Frechtel Esq,Phillip Robinson Esq

Decision:

Doc No./Seq No.:
File Date:
Party Type:

Zocument Name:

22/0
06/26/2012 Close Date: 07/30/2012 Decision:
Defendant Party Nc.: 1

MOTION FOR DIRECTION CONCERNING THE AUTOMATIC STAY AS TO COUNTER
DEFENDANTS

CARRIE WARD AND JEFFREY STEPHAN AND POTENTIAL OTHER PARTIES BY
AMENDMNET & REQUEST FOR A HEARING AS TO THOSE COUNTER DEFENDANTS
ONLY (PULL DATE 7/17/12

Filed by Attorney: Phillip Robinson Esq

Granted

Doc No./Seqg No.:

_ http://casesearch.courts.state.md.us_/i_nquiry/inquiryDetai].jis?caseId=24012000286&loc=6,..
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File Date?
Party Type:

Docurnent Mame:

10 of 15

07/13/2012 Close Date: Decision:

befendant Party No.: 4
COUNTER DEFENDANT JEFFREY STEPHAN S RESPONSE TO COUNTER
PLAINTIFF'S MOTION FOR

DIRECTION CONCERNING THE AUTOMATIC STAY AS TO COUNTER DEFENDANTS
CARRIE WARD AND JEFFREY STEPHAN AND POTENTIAL OTHER PARTIES BY
AMENDMENT

Filed by Attorney: Mark A Simanowith Esq

Doc No./Seq No,:
File Date:
Document Name;

22/2

0773072012 Close Date:
Order of Court
ORDERED THAT THE COUNTER-DEFENDANTS HAVE A RIGHT TO PROCEED WITH

Decision:

" THEIR MOTIONS TO DISMISS AND MOTION TO SEVER. JUDGE MARTIN P

WELCH
Doc No./Seq No.: 22/3 .
File Date: 07/3172012 Ciose Date: Decision:
-Party Type: Defendant Party No.: 4
Document Name: Copies Mailed

Filed by Attorney: Erin M Brady Esq,Mark A Simancwith Esq,J Jonathan Schraub
Esq,Eric A Frechtel Esq,Phillip Robinson Esq

Doc No./Seg No.:
File Date:
Document Name:

23/0
06/27/2012 Close Date: Decision:
Motion For Extension For Counter Plaintiff To Respond to Defendants GMAC's &

Doc No./Seq No.:
File Date:
Document Name:

24/0
07/20/2012 Close Date: 07/20/2012 Decision:
Notice Motion Hearing Sent

Event: MOTN Block Date: 07/30/12 Facility: 228

PARTIES :

Robinson, Phillip 5500 Buckeystown Pike , Frederick, MD, 21703 -
Frechtel, Eric 1615 L Street,N.W. Suite 1350, Washington, DC, 20036
Ward, Carrie 4520 East West Highway, Suite 200 , Bethesda, MD, 20814
Simanowith, Mark 500 East Pratt Street 8th Floor, Baltimore, MD, 21201
Brady, Erln 312 Marshall Avenue Suite 800, Laurel, MD, 20707

Doc No./Seq No.:
File Date:
Document Name:

25/0
0771972012 Close Date: 0772372012 Decision: _
Foreclosure Mediation Extended (Beyond 30 days to 10/9/12)

Doc No./5eg No.:
File Date!

Party Type:
Document Name:

26/0

07/25/2012 Close Date: 07/26/2012 Demsmn
Plaintiff Party No.: 1

Notice of Filing Bankruptcy

Doc Ne./Seq No.:
File Data:
Document Name:

http://casésearch.courts.state.md‘.us/ inquiry/inquiryDetail.jis?caseld=24012000286&loc=6.._.

27/0
07/27/2012 Clese Date: 07/27/2012 Decision:
Foreclosure Mediation Extended

“THE MEDIATOR FILES THE FOLLOWING REPORT OF THE MEDIATION

PROCEEDING: BY AGREEMENT OF THE PARTIES, THE TIME FOR MEDIATION WAS
EXTENDED BEYOND 30 DAYS TO 10/9/12

FORECLOSURE MEDIATION DATE: 7/19/12

%‘99 4794

1/15/2013
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MEDIATOR: MARY R CRAIG

Doc No./Seq No.:
File Date;
Document Name:

28/0
07/30/2012 Close Date; 07/30/2012 Decision:
Notice Motion Hearing Sent

Event: MOTN Block Date: 08/06/12 Facility: 228

PARTIES

Robinson, Phillip-5500 Buckeystown Pike , Frederick, MD, 21703
Frechtel, Eric 1615 L Street,N.W. Suite 1350, Washington, BC, 20036
Ward, Carrie 4520 East West Highway, Suite 200 , Bethesda, MD, 20814
Simanowith, Mark 500 East Pratt Street 8th Floor, Baltimore, MD, 21201

_ Brady, Erin 312 Marshall Avenue Suite 800, Laurel, MD, 20707

oc Ne./Seq No.:

29/0 .
Decision:

File Date: Q772772012 (lose Date:
Docurnent Name: Attorney Appearance Filed
Doc No./Seq No.: 30/0
File Date: 08/01/2012 Close Date:  Decision:

Party Type:

Document Name:

Defendant Party No.; 1

Defendant/Counter Plaintiff Kevin J Matthews' Supplemental Memorandum Of
Law In

OPPOSITION TO COUNTER DEFENDANT JEFFERY STEPHAN'S MOTION TO
DISMISS (DOC, 20).

Deoc No‘/Seq_ No.:
File Date:
Party Type:

Document Name:

30/1
08/02/2012 Close Date:
Defendant Party No.: 4

Counder Defendant Jeffrey Stephan’s Reply Memorandum To
Defendant/Counter

PLAINTIFF KEVIN J MATTHEW'S SUPPLEMENTAL MEMORANDUM OF LAW IN
OPPOSITION TO COUNTER DEFENDANT JEFFREY STEPHAN'S MOTICN TO
DISMISS

Decision:

Do¢ No./Seq No.:
Flle Date:

Document Name:

30/2
08/29/2012 Close Date: Decision:

DEFENDANT/COUNTER PLAINTIFF KEVIN J MATTHEWS COMBINDED
OPPOSITICON TO COUNTER _

DEFENDANTS GMAC MORTGAGE LLC, CARRIE WARDSS AND JEFFDREY
STEPHAN'S MOTIONS TO DISMISS THE COUNTER PLAINTIFFS COUUNTER

COMPLAINT (DOCS 15,20,21)

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

31/0
0773172012 <lose Date:  Decision:
Plaintiff Party No.: 1

Amended Order to Docket Suit

Doc No./Seq No.:
File Date:

Document Name:

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis7caseld=24012000286 & loc=6...

32/0
08/07/2012 Close Date: Decision:

ORDERED THAT THIRD-PARTY DEFENDANT'S MOTION TO DISMISS FOR LACK OF
PERSONAL

JURISDICTION IS HEREBY DENIED WITH PREJUDICE. THE OTHER ISSUES
RAISED BY THIRD-PARTY DEFENDANT STEPHAN ARE TC BE ADDRESSED, ALONG
WITH THOSE OF THE OTHER THIRD-PARTY AND COUNTER PEFENDANTS.

‘(WELCH, J)

ExhpRiteD o 794
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Doc No./Seq No.:
File Date:

Party Type:
Document Name:

33/0

08/10/2012 Ciose Date:
Defendant Party No.: 1
Defendant/Counter Plaintiff's Motion to Dismiss And Strike Plaintiffs’ Amended
ORDER TO DOCKET AND ORIGINAL ORDER TO DOCKET

Deacisian:

Doc No./Seq No.:
File Date:
Party Type:

Document Name:

33/1
0872472012 <{lose Date:
Plaintiff Party No.: 1

SUBSTITUTE TRUSTEES RESPONSE TO DEFENDANT'S MOTION TO DISMISS AND
STRIKE

PLAINTIFFS AMENDED ORDER TO DOCKET AND ORIGINAL ORDER TO DOCKET
Filed by Attorney Erin M Brady Esq -

Decision:

Doc No./Seq No.:

‘ File Date:
Party Type:
Document Name:

33/2

09/07/2012 Close Date:
Defendant Parly No.: 3
REPLY MEMORANDUM IN SUPPORT OF CARRIE WARDS MOTION TO DISMISS
Filed by Attorney: J Jonathan Schraub Esq

Decision:

Filed by Attorney: J Jonathan Schraub Esq

Doc No./Seq No.:
Flig Date:

Party Type:
Document Name:

33/3

09/18/2012 C(lose Date:
Defendant Party No.: 2 )
Reply Memorandum In Support Of GMAC Mortgage, LLC'S Motion To Dismiss

Decision;

Doc No./Seqg No.»
File Date:

Party Type:
Document Name:

33/4

09/20/2012 Cicse Date:
Plaintiff Party No.: 1
Counter Defendant Jeffrey Stephan's Reply Memorandum in Further Support of
Motion to Dismiss.

Decisjon:

Doc No./Seq No.:
File Date:

Document Name:

34/0
0970472012 {lose Date: Decision:

NOTICE OF DISMISSAL WITOUT PREJUDICE OF COUNT 1 ONLY OF COUNTER
PLAINTIFF'S :

COUNTER COMPLAINT & NOTICE THAT COUNTER PLAINTIFF HAS ASKED THE
U.S. BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK TO LIFT
THE AUTOMATIC STAY RELATED TO THIS ACTION

‘Doc No./Seq No.:
File Date:
Document Name;

35/0
10/10/2012 Close Date: 1071072012 Decision:
Forecliosure Mediation Concluded Agreement Not Reached (Failed)

THE MEDIATOR FILES THE FOLLOWING REPORT OF THE MEDIATION
PROCEEDING: THE PARTIES PARTICIPATED IN THE MEDIATION BUT NO
AGREEMENT WAS REACHED.

FORECLOSURE MEDJATION DATE: 7/19/12 & 10/9/12

MEDIATOR: AL] MARY R CRAIG

Doc No./Seq No.:
File Date:
Party Type:

http://casesearch.courts.state.md.us/inquiry/inquiryDetail jis?caseld=24012000286&loc=6...

36/0
10/24/2012 Close Date:. 10/25/2012 Dscision:
Defendant Party No.: 1

hﬂa'ge'%l Jr94

1/15/2013



Cas@gn@&gﬁmg Doc 64 Filed 01/18/13 Entered 01/18/13 16:30:10 Exhjggng Bq4
13 of 15

Document Name: Line Request For Writ of Summons

Doc No./Seq Ne.: 37/0
) File Date: 310/24/2012 Close Date; 10/25/2012 Decision:
Document Name: Order Lifting Bankruptcy Stay (11-12020(MG)

Doc No./Seq No.: 38/0
File Date: 10/24/2012 Close Date: Decision:

' . NOTICE OF DISMISSAL WITHOUT PREJUDICE AS TO COUNTER DEFENDANT
Document Name: ey ac MORTGAGE LLC

ONLY

Doc No./Seq No.: 39/0

File Date: 10/26/2012 Ciose Date:  Decision:
‘Defendant’ Rule 14-211 Renewed Motion to Dismiss, Or In The Alternative
Motion ’

TO STAY FORECLOSURE PROCEEDINGS PENDING RESOLUTION OF LEGAL
QUESTIONS & REQUEST FOR JURY TRIAL SET FORTH IN HIS COUNTER
COMPLAINT PENDING BEFORE THIS COURT & REQUEST FOR HEARING

Document Name:

Doc No./Seqg No.: 40/0 .
File Date: 1072472012 Close Date; 10/26/2012 Decision:
Party Type: Defendant Party No.: 1
Document Name: Amended Counter Complaint & Jury Pemand

Doc¢ No,f Seq No.: 4170
Fite Date: 11/13/2012 Close Date:  Decision:
Party Type: Plaintiff Party No.: 1 )
" Decument Name: Joint Stipulation to Extend Time for Counter Defendant Jeffrey Stephan To
Respond To counter plaintiff Kevin J. Matthews' Amended Counterclaim.

Doc No./Seq.No.: 42/0
File Date: 11/13/2012 C(Close Date: Decisicn:
Party Type: Defendant Party No.: 3
Document Name: Motion to Dismiss the amended counter complaint

Doc No./Seq No.: 42/1
File Date: 1171972012 Close Date:  Decision:

Document Name: gIﬁASII;'#AI'{’FF S RESPONSE IN OPPOSITION TO DEFENDANT S MOTION TO DISMISS

FORECLOSURE

Doc No./Seq No.: 43/0
Fite Date: 11/15/2012 Ciose Date: Decision:
Party Type: Plaintiff Party No.: 1
Document Name: Joint Stipulation to Extend Time For Plaintiffs' Response

Doc No./Seq No.: 43/1
File Date: 12/04/2012 Close Date Decision:

_ DEFENDANT/COUNTER PLAINTIFF KEVIN J MATTHEWS OPPOSITION TO
Document Name: coNTER DEFENDANT

http://casesearch.court's.state.md.us/inquiry/ inquiryDetail jis?caseld=24012000286&loc=6... 1/15/2013
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CARRIE WARD'S MOTION TO DISMISS THE AMENDED COUNTER COMPLAINT &
DEFENDANT/COUNTER PLAINTIFF KEVIN J MATTHEWS CROSS MOTION FOR
PARTIAL SUMMARY JUDGMENT AGAINST CARRIE WARD'S MOTION.TO DISMISS
REQUEST FOR HEARING

Doc No./Seq No.:
File Date:

Party Type:
Document Name:

44/0

11/19/2012 Close Date:
Plaintiff Party No.: 1
Motion to Dismiss or stay foreclosure

Decision:

Doc No./Seq No.:
File Date:

Party Tyge:
Document Name:

45/0

11/27/2012 Close Date:
Defendant Party No.: 4
Motion to Dismiss amended counter complaint with request for hearing

Decision:

Doc No./Seq No.,
File Date:
Document Name:

46/0
1270572012 Close Date:
Affidavit of Service

Posted on front door ‘on.11/25112 at 9:00 a.m. and mailed on 11/26/12 (3202
Westfield Avenue).

Decision:

Do¢ No./Seq No.:
File Date:

Document Name:

47/0
12/06/2012 Cicse Date: Decision:

DEFENDANT/COUNTER PLAINTIFF KEVIN J MATTHEWS MOTION TO CORRECT
MISNOMER &

RELATED DOCKET ENTERY

Doc No./Seq Na.:
File Date:

Document Name:

48/0 _
1172672012 C(lose Date:  Decision:

COUNTER DEFENDANT JEFFREY STEPHAN'S MOTION TO DISMISS AMENDED
COUNTER COMPLAINT

WITH REQUEST FOR HEARING -

Doc No./Seg No.:
File Date:

Document Name:

as/1

1271472012 Close Date: . Decision:

DEFENDANT/COUNTER PLAINTIFF KEVIN ¥ MATTHEWS OPPOSITION TO
COUNTER DEFENDANT

JEFFREY D STEPHAN'S MOTION TO DISMISS THE AMENDED COUNTER
COMPLAINT {DOC 43) & DEFENDANT/COUNTER PLAINTIFF KEVIN J MATTHEWS
CROSS MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST JEFFREY STEPHAN
& REQUEST FOR HEARING

Do¢ No./Seq No.:
File Date:

Document Name:

48/2
12/14/2012 C(Close Date Decision:

MEMORANDUM OF POINTS AND AUTHORITIES OF THIRD PARTY DEFENDANT
CARRIE WARD

' IN OPPOSITION TO MATTHEWS MOTION FOR PARTIAL SUMMARY JUDGMENT

AND IN FURTHER SUPPORT OF WARD'S MOTION TO. DISMISS

Doc No./Seq No.:
File Date:

Document Name:

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseld=240 12000286&loc=6...

a8/3

0170972013 Close Date:  Decision:

OPPOSITION TC DEFENDANT/COUNTER PLAINTIFF KEVIN 1 MATTHEWS MOTION
FOR PARTIAL

SUMMARY JUDGMENT AND MEMORANDUM IN FURTHER SUPPORT OF CdUNTER
DEFENDANT JEFFREY STEPHAN'S MOTION TO DISMISS AMENDED COUNTER
COMPLAINT

mgge% 0?94

1/15/2013
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Doc No./Seq No.: 4970 ‘
Fite Date: 01/11/2013 Ciose Date: Decision:
Party Type: Defendant Party No.: 1
Document Name: Motion for Sanctions Against the Trustees for Violation of Confidential

Mediation Communications (pull date 2/1/13)
Filed by Attorney: Phillip Robinson Esq
Filed by Attorney: Phillip Robinson Esq

This is an electronic case record. Fuil case information cannot be made available either because of fegal restrictions
on access to case records found in Maryland rufes 16-1001 through 16-1011, or because of the practical difficulties
inherent in reducing a case record inte an electronic format.

http://casesearch.courts.state.md.us/inquiry/inquiryDetail. jis?caseld=240_ 12000286&loc=6... 1/15/2013
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND
LAURA H.G. O’SULLIVAN, et al. |

_ Plaintiffs
V. _ Case No 24012000286

KEVIN J. MATTHEWS

Defendant
KEVIN J. MATTHEWS

Counter Plaintiff
V.

GMAC MORTGAGE LLC

SERVE ON:

CSC-Lawyers Incorporating Service
' Company, Resident Agent

7 St. Paul Street, Suite 1660

Baltmore, MD 21202 .

And

CARRIE WARD

4520 East West Highway, Suite 200
Bethesda, MD 20814

And

JEFFREY STEPHAN

42 Lenape Drive
Sellersville, PA 18960-1568

Counter Defendants

COUNTER COMPLAINT
&

JURY DEMAND

I EXHIBIT

E

tabbies
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1. Introduction
1. The claims outlined herein éxemplify the abusive fast-track forectosure and
abusive debt collection practices that have rocked our .he'adlines and
economy for the past year and half by certain so-called profeé.sionals who
"have thumbed their nose to the rule of law and in which the Plaintiff, Kéwn
- Matthews (;‘Matthewsf’ or "Plaintiﬂ") has and continues to suffer damages
and _Ioéses Further, Cou'nt_er Defendants GMAC Mon_gage LLC ("GMAC"),
Carrie Ward ("Ward”), and Jeffery Stephan (“Stephan”)(collectlvely
“Counter Defendants”) have levied simitar unfair, deceptive, and knowingly
bogus or fraudulent practices against hundreds of other similarMaryIa_nd
homeowners for the sake of expediency and proflt by di'sregarding -and_
ignoring the rule of law. MattheWs 'and every other Maryland homeowner
relied upon the represeniations qf GMAC, Ward, and Stephan to be truthful
and honest because that is what a reasonable pérson ek.pects of witnesses
and parties in our courts,
2. Aﬂer.returr.ling from military service in Iraq In 2006 with a m_edlcal discharge
from the. Mafyland Army National Guard, Matthews had a number of
service-related healih problems including post-t'réuma_tlc stress and a

herniated disk. While serving in our armed forces Matthews Was_

recognized with the Army commendation for his meritorious service and -

mission miles.
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3. Upon his retumn from Irag, Matthews used his G| benefits and qua'llfied fora
VA mortgage in which he purchased his home and property on February
| 14, 2008 which 1s subject to this action.

4. Someﬁme_ about December 2008 Matthews was injured in a car accident
which exasperated certain injuries he had sustained ih Iraq and he héd a
significant reduction of income as a resﬁlt He later exhausted his savings
keeping his mﬁrtgage current and then fell into default when those saviﬁgs
were used up.

5. H'ow_ever, acting as a responsible homeowner, Matthews antit_:ipated his
defauit before it occurred an'd attempted to seek appropnate loss rﬁitlgatlon ,

- options while he was even in the hospital recovering from his accident, In
taking this action he relied upon the terms of his VA loan that GMAC would
work with him  GMAC, however, omitted offering Matthews the meaningful
loss mitigation alternatives he was entitled to receive pursuant to his VA
loan GMAC also ignored requests made on his behalf by his housing
counselor. Matthews also sought and has improved his eamning capacity
through increased job skills by obtaining a Bachelor of Science degree fn
biology from Coppin State Univérsuty

6. In its debt collection efforts against Matthews, GMAC, Wafd, and Stephan
worked together to collect upon.hls. mortgage, by filing a bogus foreclosure
‘action and improperly acquiring the junsdiction of this Coﬁrt with those

bogus documents (i) before GMAC had properly considered Matthews for
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all the applcable loss mit_igation programs available him and (ii) before it
had the nght to do so under Maryland law since had not complied with the
mandatory requirements established by the Maryland General Assembly
before the commencement of the foreclosure action. |

7. To add insult to injury, the true owner of the mortgage Ioan. GMAC,
neglected to honor proteottons afforded to Mr Matthews by the Veterans
Admmlstratlon HAMP program to which Mr. Matthews relled, and

| ‘proceeded instead to an illegal foreclosure action. It also subsequently
| evicted Matthews without the legal nght to do so while Matthews was away
on a school research .and training trip without even adwising his couneel of
-record who by then had properly and timely objected to the llegal
foreclosure sale. When Matthews returned to his home after the bogus
foreclosure action was dismissed, Matthews found that his house was
damaged by GMAC's failure to properly winterize it.

8  While fighting to undue the original foreclosure sale (which had occurred
without the right to do so), GMAC's illegal robo-signing practices, including
‘those knowingly carried out by Stephan and Ward against Matthews,r
became nationally known. After first attempting to d_efend these practlces,
GMAC later received leave to dismiss its hogus foreclosure action before
this Court could rule upon therr bogue' practices.

9. Now, Mr. Matthews stands before the Court with a host of losses and

damages as a result of the actions of the Counter Defendants and their
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authorized agents and éfﬁ!lates_. Not only has he lost and regamned his

_ legall nghts to his property, but _he has also lost his bélongings In the
“eviction, he incurred legal expenses to defend the llegal debt collection
actnori, had to pay for temporary rental housing, and has suffered physical
'property damage to his home by the improper seizure and weatherization
of his home at the time of the illegal eviction . Alongside these financial
injuries, his health and emotional well-being has_ been further damaged due
to tﬁe stress of the illegal foreclosure action against him.

Il. THE PARTIES

' 10 Counter Plaintiff Kevin Matthews 1s a resident of Baltimore City Maryland
whose address 1s 3216 East Northern Parkway, Béltimore, Maryland 21214
("MattheWs Property") .

~ 11 Counter Defendant GMAC Mortgage, LLC ("GMAC™ engages In originating
and servicing res;dential mortgages and 1s a wholily-owned 5ub51d1ary and the
mortgage arm of Ally GMAC is a Delaware corporation wth its pﬁncipal place .
of business at 1100 Virginia Drive, Fort'Wash:ngto'n. Pennsylvéma 19034.
GMAC transacts. business in Maryland during all operative periods of this
éctloh. GMAC is alsc a Maryland ||cens_ed morigage lender/servicer (Lic.
Number 15813). GMAC s also the employer of Defendant Jeffrey Stephan
who 18 a3 resident of the Commonwealth of Pennsylvania. At all flmes
descnbed herein Stephan acted with direct and apparent authority of GMAC

GMAC is further liable for the acts of its authorized employee.

5.
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- _12 Counter Defendant Came Ward (Ward) was a member of the law fim
Bierman, Geesing, Ward & Wood LLC (heremnafter “thé Firm”) located at 4250
East West Highway, Suite 200_, Bethesda, MD 20814 during the operative
period of this action. Defendant Cérrie Ward was an authorized Substitute
Trustee acting on of GMAC Morigage, LLC and improperly instituted
foreclosure p.roceédin.gs against ‘Mr. _Matthews on April 2, 2010 by the filing an
Order to Docket in the Circuit Court of Maryland for Battimore City with legally
deficient and improper papers - GMAC 1s presumed to have knowledge of all
of its substitute trustees’/attorneys’ actions taken on its behalf in the state
foreclosure proceedllng against Mr, Matthews even if GMAC nevér reviewed
what its substltute tfustees did on its_ﬁehalf. Putnam v. Day, 89 U S. 60, 22
L. Ed. 764 (1874}, Sa!isbbr]/ Beauty Sch. v. State Bd. of Cosmetologists, 268
Md 32, 300 A.2d 367 (1973.) Bob Holding Corp. v Normal Realfy Corp , 223
Md. 260, 266 164A2d 457, 460 (Md. 1960)
13.Not named as a par’(y to this action, the USAA Federal Savings Bank (USAA
Bank) is an affiliated lender of the United State Automobile Association, a
Fortdne 500 financial services company offenng banking. ihVesting, and
insurance to people and families that serve, or served, in the United States
Miltary USAA Bark s located 9800 Fredencksburé Road in San Antenio,
o - Texas ?82_88.
~ 14.Not named as a party to this action, Ally Financial Inc. (“Ally’) is a registered

bank holding company business affiliate of GMAC and is a leading, multi-
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national financial services firm with a corpdrate cénter in New York. Ally has
~approximately $179 billon of assets and operations in approximately 25
countnes. Ally engages in the business of servicing reéldentlal mortgage
loans through GMAC. _
JURISDICTION & VENUE
15. This Court has jurisdiction asserted herein for the following reasons’

a. The Maryland Rules expressly provide that a pa'rty in a civil a:ctlon
In this Cdurt may bnng a Counter Cofnplaint (Rule 2-331 );l

b. The Maryland Rules expressly: provide that a Counter Plaintiff may
add additional parties.és Counter Defendahts if they are not already
partleé_to the action (Rule 2-331(c)), 7 |

c The.MaryIand Rules specifically state that “'_l'itle 2 [of the Maryland
Rules] applies to civil matters in the CIréuit courts” (Rule 1-101(b)); |

d The Maryland Court of Appeals has expressly held that a party 1s
permitted to ﬁle a counter complaint in a foreclosure action such as
'thls action (see Fairfax Sav, F.S.B. v. Kns Jen Ltd. Partﬁership,
338 Md. 1, 21 (1995));

e This Court has jurisdiction asserted because Defendants trans‘éct
business and perform work and services in Maryland and each has |
avaale_d themselves to the junsdiction of this Court through thei.r
appointed agents, the Plaintiffs and the firm of Shapiro & Burson

'LLP, in this Court.
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f.  Declaratory and injunctive relief are available pursuant to Md Code

Ann,, §§ 3-401-3-415

16.Venue is approp.riate in this Court because the Counter Defendants 'oonduct
business within the Baltimore City, Maryland, have an interest in real property
in Baltimore City, Maryland, and because the conduct complained of occurred
'In Baltimore City, Maryland.

FACTS
A.  The Foreclosure Crisis

17.Qver the last fOer years, Maryland and, indeed, the United States have been
in-a foreclosure crisis. Recent news reports have established that one in ten
American homes is at risk of foreclosure, |

18.The number of Maryland properties with foreclosure ﬂ‘fings has increased
.substantial_ly throughout .the last four years.

19.Increased foreclosures have a detrimental effect not just on the borrowers
who lose unique property and face homelessness, but also on the homes
surroundmg a foreclosure and, perhaps, neighborhoods that suffer decreased
property values and municipalities that lose tax revenue.

- 20.The foreclosure crisis 1s far frorn over. Economists prediot that interest rate
resets on the riskiest of lending products will not reaoh therr zenith for another
five yea.rs or more. ..

21 Since the commencement of the crisis, revelatlons of bogus, false, and

deceptive "robo signing” have come to light involving national lenders and

8
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mortgage servicers In Maryland. the illegal “robo-signing” issue has even
come to the forefront because attorneys and substitute trustees, including
those acting on behalf of GMAC, have admit’ted that they filed bogus
documents In hundreds of foreclosure cases filed in state courts.
B. Maryland’s Response to the Foreclosure Crisis
22 In 2007 at the beginning of the criéis. Governor O'Malley convened a task
force of répresentatives to address the crisis that was then underway. The
- Maryland Homeownership Preservation Task Force produced a report wh_ich
aptly summarized the devastating effect of foreclosures on the community as
follows: |

Foreclosures have a devastating effect on homeowners and the
communities in which they live. Frequently, a homeowner who
loses his or her home to foreclosure loses the accrued equity, A
property sold in a foreclosure sale typically draws a lower pnce than
it would in a regular market sale. In the first half of 2005, Maryland’s
“foreclosure discount” was 18.8 percent, according the St. Ambrose
Housing Aid Center, Inc This is a tragedy for a growing number of
Maryland families.

Extensive damage 1s felt in neighborhoods .and communities”
across Maryland, Research shows that with every foreclosure on a -
single family home, the value of homes within an eighth of a mile
declines by about nine-tenths of a percent. Property tax revenues
decline proportionally, causing a negative impact on state. and
local governments A study of foreclosures in Chicago in 2005
estimated that a single foreclosure costs city government up to
$5 000 or more. :

Foreclosures also bring with them the potential for more violent
crime. Research indicates that for every single percentage point
increase in the foreclosure rate in a neighborhood, violent crime n
that neighborhood increases by about two percent. Foreclosures
can lead to vacant or neglected properties, which create an
eyesore and become targets for vandalism. This can tip a

- ¢
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community from one dominated by homeowners to one dominated
by investors.

Of course, the lending industry and investors also take a hit from

nsing foreclosure rates. Some major lenders have closed their
doors, declared bankruptcy or shuttered their subpnme lending

arms as a result of the waning demand for risky mortgage products

in investor markets Lenders typically lose $50, 000 or more on a

single foreclosure, according to information from St. Ambrose
Housing Aid Center, Inc. The bankmg industry cites a f:gure well

over $60,000

Maryland Homeownershlp Preservation Task Force Report at 12

(November 29, 2007) avaifable at
http//www.gov state.md.us/documents/HomePreservationReport pdf
(footnotes omitted)

-23. To reasonably address and avoid some of the negative con'sequencés of
foreclosure, the Task Force Report made nine general _recommendétions that
are relevant to the issues before the Court. See /d. at 40-43.

24.1n response to the expanding foreclosure crisis and the Task Force Report,
the General Assembly introduced and passed several bills during the 2008
legislative session to change Maryland’s foreclosure process and curb certain
predatory real estate processes, These bills were passed with nearly
complete bi-partisan support. As summarized In the General Assembly’s 90
Day Report for the 2008 session:
Until [2008], Maryland’s foreclosure process, from the first foreclosure
filng to final sale, had been among the shortest in the nation.
- Maryland I1s a quasi-judicial State, meaning that the authority for a
foreclosure sale 1s denved from the mortgage or deed of trust, but a
court:- has oversight over the foreclosure sale process. Most
mortgages or deeds of trust include a “power of sale” (a provision

authorizing a foreclosure sale of the property after a default) or an

10
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“assent to decree” (a provision declanng an assent to the entry of an
order for a foreclosure sale after a default). Under the Maryland -
Rules, it was not necessary to serve process or hold a heanng prior to
a foreclosure sale pursuant to a power of sale or an assent to a
decree. Consumer advocates contended that the short timeframes
and weak notice provisions In State law seriously limited a
- homeowner's options to avoid foreclosure by, for example, working
out a payment plan with the lender or selling the house. In addition,
filing a request for an injunction to stop the sale is expensive, time
consuming, and not a realistic option for most homeowners,

~Senate Bill 216 (Ch. 1)/House Bill 365 (Ch. 2), emergency
legislation that took effect April 4, 2008, make a number of significant
changes to the foreclosure process in Maryland for residential real
property. “Residential property” is defined under the Acts to mean real
property improved by four or fewer single-family dwelling units. Except
under specified circumstances, the Acts prohibit the filing of an action
to foreclose a mortgage or deed of trust on residential property until
the later of 90 days after a default in a condition on which the
mortgage or deed of trust states that a sale may be made or 45 days
after the notice of intent to foreclose required under the Acts is sent.

Senate Bill 217/House Bill 360 define “mortgage fraud” as any action
by a person made with the intent to defraud that involves:

« knowingly making, using, or fac;llltating the use of any delberate
misstatement, misrepresentation, or omission dunng the mortgage
lending process with the intent that it will be relied upon by a
mortgage lender, borrower, or any other party to the lending process;

* receiving any proceeds or any other funds in connection with a
mortgage closing that the person knows resulted from the
aforementioned actions, .

» conspiring to violate erther of the preceding provisions, or.

» filing or causing to be filed in the land records in the county where a
residential real property is located any document relating to a
mortgage foan that the person knows to contain a dellberate
misstatement, mlsrepresentatlon or omission.

Under the Acts, the “mortgage lending process” includes the
solicitation,  application, = ongination, negotiation,  servicing,
underwriting, signing, closing, and funding of a mortgage loan, as well
as the notarizing of any document in connection with a mortgage loan

Md. Dept. of Legislative Services, The 90 Day Report, A Review of the 2008
Legislative  Session, F16-18  (April ‘11, 2008) avaifable at

11
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http://mlis.state.md.us/2008rs/90-Day-report/index htm.

25, The Maryland Court of Appeals recently adopted in Qctober 2010 an
emergency rule tq deal with the rob0-5|gning 1ssue based .upon the
recommendation of the Standing Committee on Rules of Practice and
-Proceduré' Writing for the Cofnmittee the Honorable Alan M. Wilner
éxplained:_

The need for these changes emanates from recent revelations
regarding the filing in residential foreclosure actions of affidavits as to
which the affiant either did not have sufficient knowledge of the facts
stated in the affidawit to valldiy attest to their accuracy or did not
actually read or personally sign the affidavit. Prelminary audits have
shown that hundreds of such affidavits have been filed in Marytand
circuit courts Up to this point, courts, with good reason and really of
necessity, have relled on the accuracy of affidavits, especially when
filed by attorneys, unless there is something on the face of the
document to suggest otherwise or the validity of the affidavit is
challenged. Evidence that has recently come to light, largely through
admissions under oath by the affiants themselves, has shaken the
‘confidence that the courts have traditionally given to those kinds of
affidavits :

in the Commuittee’s view, the use of bogus affidavits to support actions
~ to foreclose liens on property, apart from prejudice to the homeowners,
constitutes an assauilt on the integrity of the judicial process itseif.
Letter from A. Wilner to the Court of Appeals, Oct. 15, 2010
26.In further response to the foreclosure cnsis, Maryland Commissioner of |
Financial Regulation required for its licensees “a duty of good faith and fair
dealing n communlcahons transactions, and course of dealings with a

borrower 1n connectlon with the servncmg of any mortgage loan, including,

but not Iimited to. (3) The duty when_ servicing mortgage loans to. (a)

12
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Promptly providé borrowers with-an accurate acéounting of the debt owed
when borrowers request an aécounting: (b) Make borrow.ers in deféult aware
of loss mltigatioh options and services offered by the “CEI’ISGG; (c) Provide
trained personnel and telephone facilities sufficient to promptly ansWer and
respond to borrower inquines regarding their mortgage Ioéns, a.nd (d) Pursue
loss mitigation when possile.”  Md. Code Regs. 09.030620  As a
Maryland hcené_ed mortgage servicer and.-lender GMAC has contractually
agreed to this duty and as discussed below has utterly falled in fulfilling its
responsibilities.
C. Scrutiny of GMAC’s, Ward’s, and Stephan’s Forecldsure Practices
27. In deposutlons'given under oath on .December 10, 2009 -and June 7, 2010,
Stephan testified that he signed affidavits were prepared by attorneys, that he
‘was given anywhere from 5,000 to 10,000 of these documents to sigﬁ each
month, that he did not read muéh of the mforniation on the documents before
- signing them, and that he did not have any personal knowledge of many of
the facts attested to in the affidavits. Stephan Dep. 7. 9-20, 10:1-13-4, Dec
10, 2009 Stephan Dep. 29:11-30.17, 38:7-40:21, 43:12-45:21, 46.9-48:17,
54.12-25, 67:20-63.23, June 7 2010.
2_8.0n April 13, 2011, in response to revelations of irregular, mproper, and
| bogus foreclosure and sérvncmg practices of GMAC, the Board 6f Governors
“of the Federal Reserve System (“Bbard of Governors”), the Federal Deposit

Insurance Corporation ("FDIC"), GMAC, and Alley entered into a Conséent

13
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Order concemihg GMAC's loss mitigation and foreclosure servicing practices

(hereinafter “Consent Order”) The Consent Order came about as a result of

a horizontal review of vanous major residential mortgage servicers conducted

by the Board of Governors, the Office of the Comptroller of the Currency, and

the Office of Thrift Supervision, examiners from the Federal Reserve Bank of

Chicago and the FDIC.

29 The Consent Order recognized the following improper practices, relevant to

the facts alleged herein, allegedly performed by GMAC when:

a.

It “[filed or caused to be filed in state courts...numerous affidavits
executed. by employees of [GMAC] or employees of third-party
providers making various assertions, such as the ownership of the
mortgage note and mortgage, the amount of pnncipal and interest
due, and the fees and expenses chargeable to the borrower, in
which the affiant represented that the assertions in the affidavit
were made based on personal knowledge or based on a review by
the affiant of the relevant books and records, when, in many cases, -
they were not based on such knowledge or review,”

It ['fliled or caused to be filed in courts in various states...or in the
local land record offices, numerous affidavits and other mortgage-
related documents that were not properly notarized, including those

not signed or affirmed in the presence of a notary;”

It “[tigated foreclosure...préceedings ~without always confirming

that documentation of ownership was in order at the appropriate

“time, including confirming that the promissory note and mortgage

document were properly endorsed or assigned and, if necessary, In
the possession of the appropriate party;”

It "[flailed to respond in a sufficient and timely manner to the
increased level of foreclosures by increasing financial, staffing, and
managerial resources to ensure that the [GMAC] adequately

-handied the foreclosure process,”

It “[ﬂailed to respond in a sufficient and timely manner to the
increased level of Loss Mitigation Activities to ensure timely,

14
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effective and efficient communication with borrowers with respect to
Loss Mitigation Activiies and foreclosure activities;” and

f. It “[flaled to have adequate internal controls, policies and
procedures, compliance risk management, internal audit, training,
and oversight of the foreclosure process, including sufficient
oversight of outside counsel and other third-party providers
handling foreclosure-related services with respect to the Servicing
Portfolio,” '

~ Consent Order at Pages 3-4,
30.GMAC and Ally did not admit to any facts in the Consent Order but did agree
that the practices described in the preceding paragraph were “unsafe and
unsound banking practices.” Id at Page 4. |
31. In a judicial statement by its authorized counsel to Superior Court of New
Jersey Chancery Division, GMAC represented /n the Matter of Residential
Mortgage Foreclosure Pleading and Document Irregularities, Doc. No. F-
. 059553-10 (Sept 2, 2011), GMAC stated as follows:
GMAC entered into a “mortgage and Purchasing Agreement with
USAA...[which] provides that [GMAC] ‘shall Service all Mortgage
Loans in accordance with the Servicing Agreements, the Mortgage
Loan Requirements, the Service Level Objectives as set forth in
Section 12 3, and the terms and conditions of the this Agreement.’
‘Service’ or to engage in ‘Servicing’ is defined in the Agreement and
specifically encompasses ‘foreclosure services.” . Moreover, [GMAC]
would like to make it clear that if a default occurs pursuant to Mortgage
Purchasing and Servicing Agreement between [GMAC] and
USAA. that any foreclosure action would be institute with USAA ., as -
the named party, not [GMAC].”
32 In the Fall of 2010 Ward and her firm became lSUbjeCt to numerous
foreclosure investigations after an investigative story appeared in the

Baltimore Sun about her and her firm's robo-signing practices The Maryland
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Secretary of State began investigating the improper‘ certiflcatloﬁ and
attestation of documents Ward's firm and as result of that investigation, the
“Secretary of State decommissioned no less than four notaries employed by
Ward and hérflrm. |
.33, -Subsequeht to public discbvery of Ward’s and her firm’s sughature practices,
énd the intiation of State agency investigations, the Ward andr her partners
asserted to numerous state cou&s, including this Court, that they have
changed their procedures to comply with Marylénd law and court rules. Ward
also filed multiple, “so-called” corrective affi.dawts in fhe state courts where
they admitted that the purported signatures on the onginal testimony .used to
imprope_rly acquire the jurisdiction of thé state courts, were not actually her
s@natures. .
34..Ward's irregular &gnaturé and affidawvit practices were also rebuked by the
courts. For example, the Hohorable Diane O L_easure found Ward's
practices to be improper for a Maryland foreclosure case Spemﬁcally, Judge
Leasure found and ruled, in a final order, that it was improper of Ward to
Initiate al Maryland foreclosure action based upon an affidavit or declaration
(i.e. testimony) wﬁlch ists each of ,the-attofneyslsubstltute' trustees at Ward's
firm as the affiant but contains only a single indecipherable signature. See
Geesing v. Willson (Clrc_u:t Court for Howard County, Case No. 13-C-10-
082594).

35.Upon information and belief, on or about March 8, 2012, GMAC and Ally
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entered into a final settlement agreement related to the Multistate/ Federal
.Settle'rn‘ent Of Foreclosure Misconduct Cla'lms with a coalition of state
attorneys general {“National Mortgage Settlement*’).

36. The Natonal Mortgage Settlement

“foliow[ed] ten months of intensive negotiations between the five banks and a
coaltion of state attorneys general and federal agencies, including the
Departments of Justice, Treasury, and Housing and Urban Development. The
investigation began in October 2010 following revelations of widespread use
of “robo-signed” affidavits in foreclosure proceedings across the country.
State attorneys general formed a working group to investigate the problem
and to confront the banks about the allegations The major mortgage
servicing banks soon acknowledged that individuals had been signing
thousands of foreclosure affidavits without reviewing the validity or accuracy
of the sworn statements. Several national banks then agreed to stop therr
foreclosure filngs and sales until corrective action could be taken.

‘While the robo-signing 1ssue received the most attention, other servicer-
. related problems were identified, including deceptive practices in the offering
of loan modifications (for example, telling consumers that a loan modification
was imminent while simultaneously foreclosing). The performance failures
resulied in more than just poor customer service. Unnecessary foreclosures
occurred due to falure to process . homeowners’ requests for modified
payment plans. And where foreclosures should have been concluded, shoddy
documentation led to protracted delays This misconduct threatened the
integrity of the legal system and had a negative impact on communities and
the overall housing market.”

N Executive Summary of the National Mortgage Se'ttilemént at Page 1
(http://www.atg.wa gov/uploadedFiles/Home/About the Office/Cases/Nationa
|_Mortgage Settlement/National Setflement Executive Summary pdf)

D. B_ackgrbund Leading to .Mr. Matthews’ Foreclosure Crisis

37. Plaintiff Kevah Jerron Matthews enlisted in the U;S. Air Force on July 31,
1998 after graduating Baltimore Polytechnif: Institute.  After multple
deploy_ments, Mr. Matthews was diScharged in 2001 due to a family hardship
38.1n 2002, Mr Matthews enlisted in the Maryland Army National Guérd as a
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~ reserve, stationed out of Towson, Maryland..

39.1n May 2005, Mr. Matthews was selected td be deployed to Iraq with the 243

| Engineering Company. Mr. Matthews was officially deployed in August 2005
Kuwalt and Iraq where his duties involved transportation missions.

40 Mr. Matthews returned home from Iraq in 2006 when his tour was completed,
At the time when he returned, Mr. Matthews began to experienée adverse
-effects from his deployment Specifically, Mr Matthews suffered from chronic
back pain, post-traumatic stress disorder, and migraine headaches.

41.Despite Mr. Matthews’ allments, he continued to work for Baltimore City,
Maryland.

42.In 2006 Mr. Matthews was marriedl and in 2007 his éon Kevin was born.

43,0n or about February 14, 2008, Mr. Matthews purchased his home on 3216
East Northern Parkway with the assistance of the VA Guaranty Loan_
Program. Mr. Matthews obtained his mort‘gage from USAA Bank.

44 When Mf. Matthews purchased his home, he was employed as a contracior
at Fort Meade in the field of waste water man'agement

45.In December 2008, Mr Matthews was involved in a serious car accident
caused by a third party that further aggravated his pre-existing injuries. Dﬁe

to these new, aggravated injuries, Mr. Matthews was continually absent from

- work and had difficulty performing the physical work required of him. As a
result, he was laid off from his job in February 2009

46 Until October 30, 2010 Matthews believed at all times when he was applying
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for a loan modification and seeking loss miﬂgation alternatives discussed.in
" the proceeding paragraphs that he was communicating with USAA. However,
on October 30, 2010 he was leamed for the first tiﬁ'ne that he aCtuaIIy was
communicating with GMAC and not USAA .representatives This knowledge
'éame: from an admission by USAA in the Washington Post rept_)ﬂed as
'follo_ws, ‘Roger Wiidermuth, a USAA spokesman, said his firm was no longer
réspon5|ble for Matthews's Ioaﬁ because it had been sold to GMAC, though
.GMAC employees in his case would have identified themselves as USAA
workers ‘to create a seamless customer experience."” | |
a. Is further evidence_ of GMAC’s concealment of the true facts
concerning its interest in Mr. Matthews” loan throughout thé
operative time period of this complaint, on March 7, 2012 GMAC
sent Matthews a letter acknowledging to him for the first time that
GMAC actually retained the servicing nght_s of his loan af the time
“he closed on his loan.
47.The events surrounding Mr. Matthew's foreclosure and illegal eviction took
pfa_ce while the VA HAMP prograrn was In effect. GMAC failed to take actions
required by the Veterahs Administration prior to commenc:lhg and then
‘actually foreclosing on Mr Matthew's: VA-guaranteed loan. As such, the
foreclosure and eviction were conducted n vu@latlon of the VA HAMP
program

'48.The' VA HAMP program was established on January 8, 2010 when the
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Veterans Béneﬁts Administration issued Circular 26-10-02 (heremafter ‘.‘VA
Clrcular”). This circular provided lenders with authority and instructions for
- modifying VA-guaranteed hpm’e loans in accordance with the President's
Making Home Affordable (MHA) program ~ The circular stated that the new
procedures would become effective on February 1, 2010. |
49 The Home Affordable Modification P.rog'ram\(“HAMP") is one of the main
features of the MHA program The purpose of HAMP is to help borrowers | .
avoid foreclosure by modifying loans to increase affordability relative to
borrower income. The VA Circular laid out the framework for outline the
pr_ocedures-that servicers of VA-guaranteed loans are required to follow
before prdceeding with a foreclosure
50 Specifically, the VA Circular required aI!.serwcers to first evaluate defaulted
N mortgages for traditional loss mitigation actions, including repayment plans,
special forbearances, and traditional loan modiﬂ_catidns. If none of these
tradltronal mitigation options prov_lded the borrower with an affordable
- péyment, the servicer would then be requrred to evaluate the loan for a VA |
HAMP modification before démding that the borrower's default 1s insoluble
and exploring altématwes to foreclosure.

51.1f, after completing the HAMP evaluation, the servicer determines that the

loan meets HAMP ehgibiity requirements, the servicer must execute the
médification pursuant to the HAMP guidelines.

52. GMAC never offered Mr. Matthews a traditional home retention loss
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mitigation option, to which we was owed and reli.ed upon n taking out his
loan, during the period in which he was in default of his mortgage. Upbn
information and belief, Mr Matthews' loan was never properfy evaluated by
GMAC for a VA HAMP modification as required by the VA Circular

53, Prior to mussing any paymehts on his mortgage, Mr. Matthews contacted
.GMAC,' dlb/é USAA, to inform them of his circumstances, mclﬁding his
hospitalization, disability, and his anticipated financial hardships and he
.reques'ted GMAC's assistance In exploring loss mitigation options relying
upon the te.rms of his VA loan,

- 54,From December 2008 through August 2008, Mr Matthews_ contacted GMAC
d/b/a USAA by telephone after bélng released from the hospital and
through.out his rehabilitation in anleffc.)rt to keep them apprised of his current
situation sometimes multiple times in a week The continued communications
demonstrates Matthews' reliance that GMAC would help him explore loss
ml'tlgatic_)n optlohs.

- 55.Mr. Matthews made every reasonable effort to stay current on his mortgage,
|nclrud|ng draining his savings (apprdxlmately $6,000) and 401k
(approximately $5,500) as well as applying his tax return refunds

| (approximately $4,000) and short-term dlsabillty- benefits (approximately
$1,500) towards his monthly mortgage payments and reasonably relied upon
GMAC's duty td meaningfully consider him for loss mitigation options. Mrr

_ Matthews chose not to pay some of his other bills so that he could use all his
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| available fﬁnds t_o pay off his mortgage first. However while he was current
on the mortgage, GMAC never offered him any meanlngfu.l loss mitigation
thlbns given his unfortunate situation
56.Mr Matthews finally ran out of funds in July 2009, and becamé thirty days
delinquent on his mortgage in August 2009 |
57.Mr. Matthews continued to contact GMAC after défaulting on the mortgage,
calling app_roximately twice a week and faxing over hardship letters. Mr.
Matthews explained to G_MAC that he had applied for disability benefits in
March 2009 which he hoped would permit him to make a modified payment.
58,At no time dunng this _pénod of communications with- GMAC was Mr
Matthews ever oﬁered a repayment plan, special forbearance,' loan-
rhodificatibn, compromise claim, deed-in-heu, refinance, assumption, or
refunding In fact GMAC intentionally concealed these loss rﬁltlgétion options
from him since it héd no risk in the loan.
" 59 In August 2009, Mr Matthews contacted GMAC again and specifically
requesting information about a deed-in-lieu as an alternative to foreciosure A
'representatlve of GMAC told him to draft a letter stating his financial situation
and asking that a deed-in-lieu be accepted. In reliance of that representation,
~ Mr. Matthews faxed the letter as instructed to GMAC but never received any
response .- |
60.The stress of the mortgage situation took a toll on Mr. Matthew’s family, and

he and his wife divorced which was approved by thlé Courtin July 2010
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61.Finally after months of applications and waiting, in February 2010 Mr.
| Matthews was approved for Social Security d‘isability ($1,620 per month).. He
also had at the time his VA disability payment (_$1 ,298 per mronth)
~ E. Maryland Changed its Foreclosure Law in 2008
62 The foreclosure laws in the State of Maryland were substantially chariged by.
the Maryland Legislature 1n 2008 in emergency legislation changing 200
years of Maryland foreclosure 'procedure. The legislature imposed specific
prerequisites before any owner of a secunty instrument had the right to initiate
_ _a_foreclos'ure proceeding -before a Maryland Court. Among these other
prerequisites, a homeowner is entitled to a Notice of Intent to Foreclosé
(“NOITF"). Mp. ANN. CODE, REAL PROP. § 7-105 1_. The NOITF must include
specific information including the name of the secured party Mb. ANN. CODE,
ReAL iDROP. § 7-105.1(c){4)m)(1)(A). |
63.The simple reason for this requirement was that the Iegislature' intended for
the hom'eowners. to know the name of the secured party who owned their |
mortgage because .the servicers were not responding to calls fiom
_ hom'e;owners for assnétan(:é or in many instances even answering the phones
in a reasonable timé period In addition, many servicers false.ly ciaime_d, all
too frequently, that the owner of the loan would not permrt-a sustainable
modification. To venfy these representations and ensure homeowners had
‘knowledge of who owned their loan, the Iegiélature required that a standard,

uniform NOITF be sent to each homeowner which identified the secured party
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so that the homeownér could havé some other party to contact when the
servicer failed to help.

64.The GMAC retains various agents, substitute trustees, and attorneys
including the Plaintiffs in this - action and Ward previously, to perform
foreclosure services on its behalf in the State of Maryland  The agents,
substitute trustees, and attomeys act with GMAC's express authority in the
foreclosure actions filed on its behalf and at its request. |

65. A foreclosure proceeding based upon a bbgUs NOITF IS |mpropér because it
does not provide the mform'ation required by the legislature

66. Instead .6f providing the-name and address of the true secured party, the
GMAC rqutinely and regu[aﬂry relies on a NOITF that sets forth a bogus party
as the securec_i party because it does not want its borrowers to complan to
the true owners of their loans that GMAC is not providing the services It 1s
required to provide,

67.Under Maryland law a servicer 1s “a person responsible for collection and

| payment of principal, interest, escrow, and other moneys under an onginal
mortgage.” MbD. ANN. CODE, ComMm. LAW ART. § 13-316(a)(3). Maryland law
also defines a servicer as "a person who: (1)} Engages in whole or |n'pa_rt in
the busmess of servicihg mortgage loans for others; o.r (2) Collects or
otherwise receives payments on mortgage loans directly from bbrrowers for
distri.bution to any other person.” MD. ANN. CODE, FiN. INST § 11-501(n). |

68 The servicer in these instances 1s not the secured party since it does not own
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any interest in the property of the mortgagors.

69 GMAC knows that it does not hqidﬂ an interest in the nﬁortga_go-r's broperty and
that |tslcllent holds an interest in the property.

70 GMAC ahd Ward have engaged In a deceptive artifice to avoid the
requirements of the Maryland foreclosure laws to the detriment of Matthews.

71.GMAC has authorized and'actually proceeded to file foreclosure proceedings
in Maryland courts knowing that the NOITF it provided to Matthews and other
Maryland residents does not set forth the true secured party.

72.Becausé GMAC and Ward send bogus NOITFs to Matthews and other -
‘Maryland homeowners these homeowners have no way of knowing whether
the party identified as the secured party on th'e NOITF is accurate or not.

73.GMAC intends to proceed to foreclosure. with the intent and goal that the
inaccurate NOITF will not be discovered by Matthews and other Maryland
homeowners. This pattern and practice is also consistent with the many
inconsistent practices identified recently by the Inspector Genaral of the
Federal Housiag Finance Agency's recent audit and report entitied “FHFA's
Oversight of Fanme Mae's Default-Related Legal Services’ (available at

hitp //www.fhfaoig ddv/ Content/Files/AUD-2011-004. pdf)

74.The fiing a foreclosure proceedings when GMAC and Ward knows that the
Matthews has not been provided the information that the legisiature
mandated Is unfair or deceptive

75.The filing of a foreclosure proceeding under the above circumstances is an
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aséertion of a legal night when the right does not exist.
F. The First lllegal and Improper Matthews Forec'losure Action
76.Around the time of his divorce, Mr. Matthews réceived a Notice of Infént to
Foreclosure dated February 3, 2010. The Notice of Intent falsely stated that
the Secured Party was Government Naﬁonal Mortgage Association (“Ginny
Mae") énd that the servicer of his loan was GMAC. However, up to this tme
Mr Matthews never had any k.nowledg'e of.elther GMAC or Giny Mae's
_involvement with his loan since the statements he was sent and the
'representatlves he had spoken to identified thémselves on behaif of USAA.
GMAC | | |
77.Without actual knowledge to Mr Métthews on February 4, 2010, USAA
assigned Mr, Matthew's Note and Déed of Trust to GMAC effective January
23, 2010 for all purposes related to the foreclosure
78.0n February 4, 2010, GMAC, appointed Carrie Ward, Héward Bierman, and
Jacob. Geesing as its authonzed Substitute Trusteeé In the Matthews matter
At all t'_:mes’thereafter Ward was an authorized agent of GMAC and acted
within the scope of apparent and actual éuthorlty by GMAC -
.79 On or'abou_t April 2, 2010, Mr, Matthews was served with an Order to Docket

via posting on his front door, The Order to Docket was filed in this Court on

March 29, 2010 by the _'Iaw-firm of Bierman, Geesing, Ward & Wood, LLC and
Ward n ther capacity as Subst_itute Trustees GMAC (Case No..

24010001394)(“First Foreclosure Action”). In support of the Frst
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Fore.closure Action, Ward and Stephan on behalf of GMAC provided the
following bogus afﬁdévits and papefs In order to écqmre this Court's
jurisdiction,
~a. The Order to Docket éontalned an single indecipherable signature
of 6ne of fhree substitute trustees. |
b. The Afflda_wt., Pursuant to Md Rule 14-207(b)(4) Regarding Copy of
Deed of Appointment of Substitute Trustee contained single
mdecuphérable signature but Iistéd one of three possible affiants
including Ward—a practice held to be improper .in the matter of
Geesing v. Willson (Circurt .Court for Howard County, Case No. 13- |
© C-10-082504) |
~¢. The Deed of Appointment signed by Stephan‘was done so WIthdut
the authorization of Ginny Mae but represented something different. |
o Further.Stephan signed the document without any knbwledge of the
truth of any of the statements contained therem- . It also contained
a félse notarization to make it appear to be a legitimate document.
d The Affidavit, Pursuant to Md. Rule 14-207(b)(1) Regarding Copy of
Lien Instrument contained éingle indécipherabie signature but listed
one of three possible affiants including Ward—a practice held to be
improper in the matter of Geesmg v. Willson (Circuit Court for
“Howard County, Case No. 13-C-10-082594).

e. The Affidawit Certifying Ownership of Debt Instrument and Truth
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and Accuracy of Copy Filed Hereln was signed by Stephan eQen
though he Ia'c.ked an personal knowledge of the facts contained
within it and certain of those facts were clearly false It also
contained a false notarliatlon to make 1t appear to be a legitimate
document. o | |

f The Affidavit of Deed of Trust Debt and Right to Foreclose
contéined single indecipherab!e signature but listed one of three
possuble affiants including Ward—;—a pracﬁce held to be improper In
the matter of Geesmng v Wrﬂsoh (Circuit Court for Howard County,

- Case No. 13-C-10-082594) | |

g The Affidavit Pursuant to Service ‘Members Cuvil Relief Act
contained single indecipherable signature buf listed dne of three |
possible affiants including Ward—a praqtice held to be improper in
the matter of Geesing v. Willson (Circuit Court for Howard Copnty,
Case No 13-C-10-082594).

h. The Affidawvit of Default and Mailing of Notice of Intent to Foreclose
signed by Stephan was done so without any knowledge of the truth
.of any of the statements con'tained‘ therein. It also contained a false
notarization to make it appear to be a legitimate document.

1. The Affidawvit 6f Maillng of Notice to Occupant(s) contained single
indecipherable signature but I:stéd one of three possible affiants

Including Ward—a practice held to be improper in the matter of
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Geesing v Willson (Circuit Court for Howard County.. Case No 13-
C-10-082594), | |
J. The Statement Dé3|gnat|ng Secured Property “Residential - Real
Pfdperty" contaned single indecipherable signature but listed one
“of three possible affiants including Ward—a practice held to be
improper in the matter of Geesmg' v. Willson (Circuit Court for
Howard County, Case No 13-C-10-082594), -

80 In Apnl 2010, in reliance to Ward's and GMAC's efforts to foreclose on his
home and property, Mr. Matthews engaged the housing counseling services
of Belair-Edison Neighborhoods, Inc to assist him Qvith his efforts to mitigate
his loan situation and seek altematives to foreclosure that were required and
allowed under hié-VA loan. His case was.assigned to Roy Miller, who was
authorized by Mr. M.atthews to contact GMAC and negotiate on Mr, Matthews'

behalf. - |

81 Pnor to his engagement of Mr. Miller, Mr. Matthews had contacted GMAC on
many occasions but had not received any modification or forbearance or any
other loss m'itigatlon sefwces or consideration from GMAC.

. 82.A foreclosdre salé of Mr Maﬂhews' home ans scheduled on May 21, 2010 by_'
Ward and hér firm even though the papers and documents she presented to
this Court were not legally correct Slhce Wér’d 1S an attorney and officer of .

- the Court, Matthews relied upon her repres.entations to this Court and himsélf

as being truthful and correct.
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83 On or about May 6, 2010, Mr. Matthews contacted GMAC regarding the
status of his modification he had previously sought by application. GMAC
| falsely statéd he was denied a modification because he to reduce did not
~ have sufficient income.
. 84 On behalf of Mr, Matthews, Miller contacted USAA by telephone on May 10,
o 2010 and confirmed that Mr. Matthews was denied a modification due to an
' moorrect‘determi_natlon that Mr. Matthews dld not have sufficient income. The
GMAC loss mitigatlbn speciahist that Miller spoke with said' that Matthews
could apply again on Mr. Matthews' behalf. | | _
85.Like Mr. Matthews, when Miller contacted what he thought was USAA on
behalf of Mr. Matthews 1t was in fact was GMAC using the name USAA.

86 In response and reliance to GMAC's repfes_entation to Miller, he proceeded to
prepare a new loan modification/hardship application with updated documents
and materials on behalf of Mr. Matthews following the directions from USAA's
_wasute.. | | | |

87.0n May 13, 2010, Mr. Matthews and Miller met to complete his new -

- modification request paékage. The package all the required documents as
described on USAA's website. B

| .88 On May 14, 20.10, Miller faxed the completed hardship package to GMAC

d/bla USAA. Mr Miller called GMAC d/bfa USAA on May 21, 2010 to confirm

receipt of the.package. The rebresentatlve confirmed rece|pt.of the package,

but informed Miller the foreclosure sale had not been postponed Miller
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~specifically asked for thé foreclosure sale to be put on hold so the package
may be reviewed per VA HAMP guidelines. The representative from USAA
said he would request a hold. | |
89.Following the May 21, 2010 conversation with GMAC d/b/a USAA, Matthews
| contacted GMAC d/b/a USAA throughout the day to see if the Sale had been
postponed. |
90 On May 24, 2010, Miller contlacted.the office of Bierman, Geesing, & Ward to
~ and confirmed that that GMAC had purchased the proberty at the May 21,
2010 foreciosure sale.
91.Following the foreclosure sale, and In rellaﬁce of Ward’s firm’'s representation
that 1t had the legal right to conduct a foreclosure sal_e of his home and
property, Mr. Matthews retained legal counsel to determine his legal righfs
related to the improper foreclosure action and sale given that (1) he had not
received any meaningful and correct loss mitigation related to his mortgage
loan despite numerous, good faith attempts prior to the sale; and (i) GMAC
and Ward had not complied with a mandatéry, condition precedent by
sending a correct and accurate Notice of Intent to Fo’reélose prnior to the
commencement of the action. Mr. Matthews incurred legal expenses to
respond to the illegal First Foreclosure Action.
92.Prior to Mr Matthews engaging céunsei in First Foreclosure Action, neither
Mr Matthews nor Miller actually knew GMAC was involved in Mr. Matthews -

loan since In all communications it pretended and represented it was USAA.
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‘Had GMAC's role been properly disclosed to Mr. Matthews or even Miller,
they could have forwarded Mr. Matthews'’s mitigation requests to esc_alation

representatives at GMAC  However, since the true. relationship' and
ownership mterests in Mr. Matthews’ loan were concealed from him by
GMAC, he dld not have the option of mltigatlng his options and was limited to .
dealing with GMAC d/h/a USAA.

93 When Matthews contacted Ginny Mae through counsel, Ginny Mae wduld. not
respond because it was never the secured _party or ewner of his loan as
represented by GMAC and Ward on the NOITF ueed to commence the First
Matthews Forecloeure Action. | |

94.Mr Matthews’ counsel appeared on his behalf in the First Foreclosure Action
and timely filed exceptions to the foreclosure sale on -me 19, 2010 with this
Court. In those exceptions, Mr. Matthews objected to the right of GMAC and
Ward to have conducted the foreclosure sale and to have even breught'thls
action.

95.However, without the nght to do so and while it knew Mr. Matthews was

| represented by counsel in the First Foreclosure Action, GMAC through its
authorized representative RM Property Services ltlegally selzed control of the .
Matthews Property. At the time Mr Matthews was out-of-town on a school

required internship.  When Mr Matthews returned he discovered that his

 home had been taken over by GMAC end a lockbox was now on his front

door, and all personal property, including his son’s possessions, had been
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" ilegally removed from thg premises and disposed of
96. In addition, u-pon retum Mr. Matthéws found an ewviction notice was taped to '
- his door, L_unfalrly and decephvely stating that Mr Matthews had 24 hobrs to
| céntacf RM Property Services, or the locks would be changed and the
‘property secured. Since M. Matthewé was out of town at the time, he had no
knowiedQe of thfs notice and no opporturﬁty to remove his property—even
though GMAC and RM Property Services had no legal right to seize the
Matthews Property since his timely exceptions were still pending in this Court
in thé First Foreclosure Action. Neither GMAC nor RM Property lSewlces
ever contacted Mr Matthews counsel concerning the locks or Mr. Matthews
possession at the Matt.hew's Property.
9?. Due to this illegal eviction, Mr. Matthews immediately had to find an
~apartment to live n, and 'attem.pt to replace the belongings confiscated by the
lender’'s agents Theé_e belongings included but were not limited to family
qlothes. tools, furniture, expens&e furniture, lawn mower, a safe, tv, etc. _

98. To date, Mr. Matthews has not received any of his belongings back from the..
-Eender’s égents. The approximate value of what was stolen by fhe ewcﬁon
was about $4,250.

99.As a result of the illegal eviction, Mr. Matthews incurred expenses for the
apartmentr in the sum of abodt $7,000 since hé was lllegally evicted from his
home and needed a place o live.

100.  In the fall of 2010, when the national and state robo-signing scandals
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came to light, Mr. Matthews learned for the first time that Stephan had
admitted in several depositions, under oath, that he had .'signed tens of
thousands of bogus affidavits that were used to intiate foreclosure
proceedings, including the FlrLst Foréclosure Action, bn behaif of GMAC

101. On Oét_ober 28.-201.0 in the First Foreclosure Action, Mr. Matthews’ sought
to certify a clas..s.of defendants similar to him in then pending GMAGC
foreclosure cases based upon the bogus Stéphan affidavits and other papers.

- 102. Rather than defend the use of its bogus affidavits and papers in the Flrét
Foreclosure Action, GMAC and VWard sought to dismiss the action without
prejudice  Mr. Matthews objected since GMAC did not state (at that time)
that it would dismiss all the foreclosure actions using bogus Stephan afﬁdavuts
and it had not offered to rescind the report of sale which creates a cloud on

| the Matthews Property.

103, This Court scheduled a hearing on the pending motions to take place on
January 1‘_4, 2011. At that hearing, GMAC's new counsél, William Murphy,
made the follovwhg rep'resent_ations to this Court on behélf of GMAC:

.a For the first time, GMAC explained that ﬁ was willing to réscfnd_thé
foreclosure sale of the Matthews Property.

b. GMAC was in the pro;:ess of dismissing cases, which had not been
ratified, similarly situated to First Foreclosure Action which were
based upon Stephan affidavits and papers

¢. This promise to voluntary dismiss all then pending cases apphed to
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all cases camed out by Ward and her firm as well as two other
firms then representing GMAC in Maryland foreclosure actions.
d. That the costs of the dismissed foreclosures would not be passed

on to the borrowers,

104. Based u.pon the representations of GMAC’s counsel William Murphy
described in the above paragraph, this Court dismissed the First Forec_losure
Action. |

E. Following the First Matthews Foreclosure Action

105. Following the dismissal of the foreclosure, Mr.. Matihews attempted to

- secure the keys to the home from Ward's firm. However, no one at Ward's
firm ever responded and the keys were never provided. |

106 Left with no other option, Mr. Matthews héd to break into the Matthews
Property on or about March 25 2011 to regain possession since GMAC and
its agents and attorneys refused to provide him .the keys. Matthews had to
break the lock with a hammer When he .did a neighbor he did not know
called the police. The police arnved and would not allow Matthews ehter
enter the house that he owned and reguired him to return to hié apartment to
obtain and this Court’s Order rescinding the foreclosure sale.

107. Matthews was angry and embarrassed that the .pohce did not accept his
representat:ons that he was the oWner of the Matthews Prop_erty. He was

- worried about this was Just another roadblock tolward his atté_mpts to get a
fresh start and utllize his Gl benefits o
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108. Upon entering the Matthews Property after ha.vmg to get, he realized that
the hdme'had not beé'n_ properly wintenzed by GMAC's agents prior to the
discontlnu'ation of the utilites. As a result, Mr. Matthews’ sewage pipe and
“hot water heater cracked from the Watér expanding in the cold weather .

'Thesé known damages. equaled a sum of out $2,000. Additional damages
and moid have also occurred as a result

109. On July 27, 2011, GMAC d/b/a USAA sent Matthews a faise and bogus
Notice of Intent to Foreclose identifying USAA as both the secured party and
the servicer of the Matthews loan. |

' 110. Even though GMAC had dismissed the First Foreclosure Action, Mr,
Matthews continued to receive notices from GMAC d/b/a USAA demanding
~ action on his behalf and threatening to take his property. These notices are
- completely unsubstantia’ted, ha've reqi.nred significant time td respond to by
Mr. Matthews counsel which constitute additional damages incurred by
Matthews, énd placed undue stress on Mr Matthews.
111, On July 23, 2011, GMAC dib/a USAA mailed Mr. Matthews a lefter
~ indicating that it believed the Matthews Property was vacant and that it would
be taking steps to secure the property if not otherwise informed  Mr.
Matthews' attorneys responded on August 22, 2011, and infoﬁned GMAC
d/b/a USAA that the property was not vacant and is curréntly occupied Mr.
- Matthews incurred the expense of this communication by his attorneys.

112.  Despite the proof of his occupancy, Mr. Matthews then received another
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notice by the mails on August 31, 2011 stating that GMAC d/b/a USAA
believed the property to be vacant and wouid be takmg steps to change the
tocks on the property. Mr Matthews attorneys again responded on
September 7, 2011 to again clarify this discrepancy GMAC d/b/a USAA then
acknowledged that the propel_'ty IS owner OCcupled in a notice sent on Oétober
4, 2011. Mr. Matthews incurred the expenée of this communication by his
attorneys.
113. In spite of GMAC’s (d/b/a USAA) acknowledgment, notices stating that the
propel_'ty Is vacant and that USAA seeks to chaﬁge the locks have persnsted
114. On November 8, 2011, Mr. Matthews received another notice on his door
from GMAC d/b/a USAA mdlcatlng .that. the Property was still considered
_vacant and the locks would be changed despite tﬁe fact h:s_ car was in the
dnveway, the lights were on in the house, and there was substantial furmtufe
inside and outside the house. Mr. Matthews' attorneys agaln responded on
November 9 2011 and again notified GMAC that the property was not vacant
and is owner—occupled. Mr  Matthews incurred the expense of this
communication by his attorneys.

E. Second Matthews Foreclosure Action

115.  On behalf of GMAC, Plantiffs commenced this action on Febfuary 10,

- 2011 by filing an Order to Docket. The Ordrerto Docket falsely states that the
Matthéws Property is not owner occ_upled when G.N'IAC knows this allegation |

- to be untrue In reliance of this false statement and other described in the |
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next paragraph, Matthers has engaged counsel to object to the sale of his
home and.property In the Court. o _

116. GMAC provided the Plaintiffs W|th certain affidavits to support the Order
to Docket filed by the Plaintiffs In this action to aéquire the Court's junsdiction.
Included among these was an Affidavit Certifying Ownership of Debt-
Instrument and thét the Copy of the Note Is a True and Accur_ate Copy;_ In

. this affidavnt, GMAC's Authorized '.Officer Kimberly Fritz falsely testified “that

. Glnrnie Mae is the owner of the [Matthews] loan.” This statement 1s false

. based upon the following facts:

a. On Ginnie Mae's website it explains, “Borrowers are sometimes
mistakenly advised that Ginnie Mae 1s the owner or investor in a
ioan because govemment-insured or guaranteed Ioané (FHA, VA,
'RD) serve as c_ollatera-l for Ginnie Mae-guaranteed securnties.
Ginnie Mae guarantees the secunty, and it carries Ginnie Mae's
name; therefore, borrowers are often mistakenly advised that

Ginne  Mae owns their loan” See

http:l/wWw cunnlerhae.qov/medialconsumer web.‘pdf. '

b. The Notice of Intent to Foreclose sent to Mr. Matthews on October
7, 2011 which I1s. required as a mandatory prerequisite for every
fqreclosure filed in Maryland énd Was presented to the Court by the
P_Ialntiffé did not identify Ginnie Mae as the secured party

c. Despite Ms Fritz's testimony to the contrary, nothing on the copy of
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the Note presented to the Court by the Plaintiffs on behalf of GMAC
- indicates any ownership interest by Ginnie Mae Rather, an
‘examination of the Note identifies an asslgnment by USAA to
GMAC. |
d. USAA by Deed of Assignment recorded In the land records of
Baltimore City, Maryland, thfough its purported nominee Mortgage
Electronic Registration Systems Inc., granted, assigned, and
transferred to GMAC “all beneficial interest” under tﬁe Matthews
Deed of Trust fo GMAC on January 18, 2012 (recorded at Book
14058, Page 19). | |
e On February 10, 2012 the Plaintiffs in this action wrote to Mr.
Matthews and explained that his mortgége loan was with GMAC. -
This corfespondence never identified any interest ln-the loan by
N USAA or Ginnie Mae. 7
~F. Mr. Matthews' Damages |
117, Having nowhere else to turn for help, Mr. Matthews'is left to seek
this Court's help in prevehtlng njustice by GMAC, Stephan, and Ward of
the unconscionable, illegal, unfair and deéeptive acts of each descrlbed .
herein and ongoing. These acts have damaged Mr. Matthews by

a. Statutory damages available under the FDCPA,
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b. Incurring legal fe.es defending the bogu's First Foreclosure Action

when GMAC did not have thg rl;g.ht to so In the manner it attempted
- to pursue, |

c fees .and‘Cchts assesséd to his mortgage account based upon the
bogué and otherwise improper foreclosure actions,

d. damage to his credit through the -public reporting of foreclosure
collection a.ction_s filed 1n a manner to which Ward and GMAC had
no right to pursue,. |

e. lost opportunity time trying to deal with the illegal debt collection
practices of the Defendants which dramatically reduced his
academic GPA while hé was in fear of losing his home duning the
First Foreclosure Action and ét risk of beng put on acader_mc
probatldn which would have jeopar_dized hi_s academlc assistance
package, and |

f. emotional damages mamfested by 1rritab|!ity,' anger, sleeping
problems, stress, worry, and decreased socialization,

118 Matthews is prepared to offset whatever damages he recel\)es as a
result of these Counter CIamAs from the sums blaimed to be owed by the
true, bona fide owner of his loan. He also has established én escrow
account during the pendency of these Counter Claims representing the _
accruing interest (1.e. profit on the loan) and taxes and insurance on the

Matthews Property.
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COUNT I: FRAUD & FRAUDULENT CONCEALMENT
(Against GMAC & WARD)

119, Counter Plaintiff re-alleges the previous paragraphs as if fully
restated herein. |
120 As a Maryland licensed mortgage lender/servicer, GMAC owed a
duty of good faith and far dealing to Matthews even though he did not
 Kknow hé was communicating with GMAC (and thought he was
communicating ‘with USAA) to disclose matenal facts to Matthews. Md.
~ Code Regs. 09.0.3'.06.20. Further, GMAC's duty is also exemplified and
based upon the following:

a GMAC has a duty to dlsclose its servicing ihterests i Mr.
Matthews’ loan to him and to respond to his qualified wntten
requests pursuant to RESPA, 12 USC 2605.

b. Md, Code_Anh., Cnm. Law § 9-101 provides that 1s a crnme to |
“willfully and falsely make an oath or affirmation as to a material
fact: (1') if the false sweanng |s‘ perjury at common law; (2) in an
affidavit required by any state, federal, or local law;, (3) in an
aﬁidaylt méde to induce a court or officer to p.assran account or
claim; (4} in an affidavit requifed by any stéte, féderal, or local
.government or governmental official with iegaf authonty to require.

~ the issuance of an affidavit, or (5) in an affidavit or affirmation made
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under the Maryiand Ru‘les;" See also Md. Codé Ann., Cnm. Law §
 9-306.
¢. ‘It is generally prudent for a ‘pﬁrchasmg lender to review the'
apphcable land records or other registry to détermine.whether all
assignments of the loan and the related security interest are in
| proper form and ensure that the document assigning the security
interest in the underlying collateral is properly filed or recorded such
~ that the lender has record title to the an.n and related securlty. Ina
securtization transaction, the trustee is often charged with ensunng
that the' secuntization truét holds  record title to the loan.”
: Katherine A. Burroughs & Robert E. Grady, Mortgage and Asset
Backed Secuntles thlgatlon Handbook 8:43 {(Apnl 2008)

121. As a witness and party to litigation in this Court, including the First
Foreclosure'Actldn, Ward 'had duty to Matthews to présent truthful and
accurate testimony (1.e material facts) to the Court and Matthews (a party

to t_hat litigation)—to say otheMise is simpi'y an _assault upon our judicial
system and Matthews right td a fair and just admlnistratvoh of justice
concerning his home and property. See Md Code Ann., Crim. Law § 9-
.101. Md. Code Ann., Crnim Law § 9-306, Md. Rules 1-304 & 5-603
122 Deépute the duties t owes to Matthews, GMAC concealed and

failed to disclose méterial facts to Matthews as described above and
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includiﬁg a9 1..6, 7-8, 22, 27-31, 35-36, 46, 52, 55, 58, 72, 76-77, 77, 85,
- 88, 92,.95-96, 100, 105, 109-110, 115-116.

1.23. Despite the duties she owed to Matthews, Ward concealed and
failed to disclose matenal facts to Matthews as described above. and
including 1Y 1, 6, 8, 22, 32-34,72,79.

124. GMAC either kﬁew the representations as described above and
nctuding Y 1, 6, 7-8, 22, 27-31, 35-36, 46, 52, 55, 58, 72,. 76-77, 77, 85,

| 88, 92, 9596, 100, 105, 1.09'110' 115-116 were false or were made with
reckless mdifference as to their truth. -

125 | Ward either knew the representations as described .above and
including Y 1, 6, 8, 22, 32-34, 72, 79 were false or were made with
reckless iﬁdiﬁerence as to their truth

126. GMAC'’s concealment was intentidnal and effective élnCe its actions
as described above and including ¥ 1, 6,_'748, 22, 27-31, 35-36, 46, 52,
55, 58, 72, 76-77, 77, 85, 88, 92, 95-96, 100,. 105, 109-110, 115-116.

~ created or continued a false i.mpressi'onl as to its rights to collect a debt in
false and fraudulent the manner in sought to do so. |

127 Ward's concealment was intentional and effective since its acflons‘
as described above and including Y 1, 6, 8, 22, 32-34, '(2, 79 created or
contihued a false impression las to its r_ighis to collect a debt in false and

fraudulent the manner she sought to collect against Matthews
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128, GMAC's concealment was knowing, _intentio:na!, and effective since
its actions described above and including 1Y ﬁ, 6, 7-8, 22, 27-31, 35-36,
46, 52, 55, 58, 72, 76-77, 77, 85, 88, 92, 95-96, 1.00, 105, 109-110, 115-
116 created or céntmued a false impression- as 1o its nghts to collect a
debt In false and fraudulent manner in attempted m this Court against
Matthews
129. Ward's concealment was knowing, intentional, and effective .since
its'actlons as described above and including Y| 1, 6, 8, 22, 32-34, 72, 79
created or contmu'ed. a false impression as to her nght to collect a debt in
false and fraudulent the manner she sought to collect aganst I\,t“iatthews.
130. Matthews took a_f:tlon in justifiable reliance of GMAC's concealment
as described above and including 1 1, 5, 7, 52-55, 57, 59, 66, 80, 86,
115, | | |
131, Matthews took action in justifiable reliance of Ward's concealment
- as above an.d including 11y 1, 80, 82 84, 85.
132 Matthews has suffered damages as a result of GMAC’S and Ward’s
" fraudulent concealment as described above inclﬁding 1 7,9 97-99,

107-108, 117-118 .

WHEREFORE, Counter P!axntiff respectfully requests that judgment be entered
' against Counter Defendants GMAC and Ward for:
a. Compensatory economic and non-economic damages in the

* amount of no less than $500,000 -
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b. Punttive Damages in the amount of $‘i ,000,000.

c. Counter Plaintiff's costs and attorneys fees

d. Such further relief as the Court desms just and proper
COUNT {I: VIOLATIONS OF THE MARYLAND

CONSUMER PROTECTION ACT
{Against All Counter Defendants)

133. Counter Plaintiff re-alleges the previous paragraphs as if fully
'-restated herein. | |
134, ~ The Maryland Consumer Protection Act (“MCPA"), MD CODE ANN ,
Comm. Law §§ 13-101 et seq., prohibits a person from engaging in unfair
“or deceptive trade practices in the collection of a cons_umér debt. MD- |

CobE ANN., CoMM LAW§ 13-303(4). |
135. The MCPA ncludes In its definition of “unfair or deceptive irade
practices” the following: |
1. Any false, falsely disparaging, or misleading oral or written
‘statement, visual description, or other representation of any
klrid which has the capacity, tendency, or effect of deceiving
or misleading consumers. MD CoODE ANN,, COMM Law §13-
301(1) o
il. Any failure to state a matenal fact if the failure deceives or
tends to deceive, MD CoDE ANN., Comm. Law § 13-301(3)
ili. Any violation of a provision of Title 14, Subtitle 2 of this

article, the Maryland Consumer Debt Col_lection Act. - MD
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CobE ANN , CoMM. LAW § 13-301(14)(iii).

136. Section 13-303 prohibits unfair or deceptive trade practices in the
extension of consumer credit or collectiqn of consumer debts.

137 The constderation of a loan modification and threat of a foreclosure
action involves -both the extension of credit and the collection‘ of debts.
Section 13-316 requ:res servicers GMAC to respond to |nqu'ir|es from
consumers within 15 days.

1_38.  The Maryland Consumer Protect'.ion Act deflhes unfair or deceptive
trade practices to include, inter aha, thé following. (a) False, falsely
disparaging, or misleading oral or written statement, visuél description, or
other representation of any kind which hasr the capacity, tendency, or
effect of decewving or misleading consumers; and (b) Falure to state a
material fact if the féiluré deceives or tends to deceive.

139, By engaging in the acts and ‘omissions set foﬁh above, by making
the mlsreﬁresentatlons set forth above, and by failing to disclose material
facts where the faiIUre to do so deceived or tended to deceive, the
Counter Defendants has committed unlawful or deceptive tfade practices
.in viplation of the Maryland Consumer Protection A_ct. Sec. 13-301(1) and
(3), Séc 13-303(4), Sec 13-316, and Sec. 1 3~301(14)(ill) of the MCPA

140. The Counter Defendants’ conduct, as set forth above, had the
ca.pacny, tendency or effect of deceiving Mr. Matthews who in fact was

~ deceived or misled, causing injury and loss through the _unféur or deceptive
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prosecution, based upbn incomplete and .bogus responses to their
requests for modifications of their loans, or threat of prosecution of a
bogus foreclosure action by Defendants directly and indirectly.

"141. Under the MCPA, a “person” can be “an individual, corporation, businesé
trust, StatQtory trust, estate, tfust, partnership, assoclation, two or more
“persons having a jont or common mnterest, or any other legal or éommercial
ent;ty.’; MD CoDE ANN , COMM. Law § 13-101(d). |

142.' Defendants GMAC, Ward, and Stephén are persons as defined by the

| MCPA

143. Matthews reasonable refied upon thé representations and actiﬁns of the
.Counter Defendants as stated in [ 1, 5, 7, 52-55, 57, 59, 66, 80, 82, 84-86,
115. |

144, The VMCPA defines a “consumer” as “an actual or prospective purchaser,
lessee, or recipient of consumer goods, consumer services, consumer realty,

| or consumer credit,” MD Cobg ANN , COMM. L_AW § 13-101(c)(1). Matthews is

a consumer. | |

145, The MCPA defines “consumer credit” and ‘consumer debts” as credit and
debts that are "prnimanly for personal, family, household, or agricultural
purposes " MD CODE ANN., COMM. Law § 13-101(d).

146 Matthews’ mortgage serviced and collected by GMAC Ward, and
Stephan Is a consumer debt.

147. . Mr, Matthews’ financial obligations to GMAC are also consumer debts
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“under the MCPA because Mr Matthews’ mortgage debt was pnmarily for
personal, family, and household purposes.
148. Counter Defendant GMAC, écting through its authorized substtute
trustee/attorney, Ward, .and employee, St_ephan, intiated the foreclosure
“action againsf Mr. Matthews using robo-signed or otherwise bogus affidavits.
These affidavits contained false writen statements that the affiant had
personéi knowledge of the information sworn to in the affidavit. The affidavits
filed in Mr. Mafthews’ foreclosure case were fraudulent because they
contained either false signatures of Ward and Stephan or because the affiant
lacked the personal knowledge necessary to swear to the accuracy of their
-contents.

149. But for the bogus paperwork presented by GMAC, Stephan, and Ward,
this Court would not have had jurisdiction for the foreclosure action that was
filed against Mr. 'Matthews Matthews would not have Incurred attorney’s

fees, losses and damages, charges, and other costs related to the foreclosure
process, |

150. The use of the bogus afﬁdavits |ﬁ Mr. Matthews’ foreclosure violated the -
MCVPA's' prohibition against the use of false or misleading written stétements '
or other representatioris that ha\}e the capacity, tendency, br ‘effect of

~ misleading consumers like Mr. Matthews. As such, .GMAC. Ward, and
Stephan are directly liable to Mr. Matthews under the MCPA, MD CoDE ANN.,

Comm. Law § 13-303(4)
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-151. In addition to its direct liability pursuant to this claim, GMAC is alternatively
responsible as the substitute trustees’ principal in the foreclosure action
brought on its behalf Under Maryland Iaw, “[a] principal is prima facie liable

- for the acts of his agent done in the general course of business authorized by
him.’ _Carro!l, 3 A. at 29." Winemiller v. Worldwide Asse.t Purchés:ng, LLC,
1:09-CVv-02487, 2011 WL 1465571, *3 (D Md. Apr. 15, 2011),

152  Additionally, during its communications with Mr. Matthews, GMAC failéd to
tell Mr. Matthews thai he was not speaking with USAA but was speaking with
GMAC This fact was material. Had Mr. Matthews known that GMAC was
the trué owner, hé would have escalated his situation to the appropnate
contacts at GMAC or even the true -owner of hts loan, wﬁoever that was at the
time, |

153. GMAC's failure to inform Mr. Marthews that GMAC, and not USAA, was
the true servicer of his loan tended to and did in fact deceﬁre Mr Matthews. |

154, Because GMAC failed to inform Mr Matthews of this nﬁaten’al fact, and
because this failure had the tendency of and in fact did decéive Mr Matthews,

_ 'GMAC committed an unfair or deceptive trade bracticie In violation of the
MCPA. MD CoDE ANN , Comu. Law § 13-301(3) |

155 Finally, GMAC's violation of the Maryland Consumer Debt Collection Act,
detailed in Count Ili, also constituted a violaﬁon of the MCPA MD CODE ANN.,
Comm. LAw § 13-301(14)(m).

~ 156. Mr Matthews damages and losses as alleged herein were proximately
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caused by GMAC, Stephan's_ and Ward's actions méluding damagés for
emotional distress or mental anguish suffered with or without accompanying
* physical injury as well as those damages described above. |
WHEREFORE, Counter Plaintiff respectfully reqUe_sts that judgment be

entered against Counter Defendants GMAC, Stephan, an_d Ward for:
a, .Compe'nsa‘tofy eco.no‘mic and non-economtcl damages In the

~ amount of no less than $500,000. |
~b. Additional compensatory damages pursuant to Sec. 13-316.
c. PlaintifPs costs and attorneys fees pursuant to MD CODE ANN ,
CoMM. Law § 13-408(b).

- Such further relief as the Court deems just and proper.

d
COUNT llI: VIOLATIONS OF MARYLAND MORTGAGE FRAUD
PROTECTION ACT

(Against All Counter Defendants)

157  Counter Plaintiff re-alleges the previous paragraphs és if fully restated
herein
-188. The Maryland Mortgage Fraud. Pr’otectioh Act, MD COnE ANN., REAL PRo_P.
Law § 7-401, et seq. (“MIVIFPA")_ governs the relétlonship between the
Counter Defendants and Mr. Matthews
159. The MMFPA defines a “.ho'meowner” as a record owner of residential
property. MD CoDE ANN., REAL PROP Law § 7-401(c) Mr. Matthews is the
record owner of the Matthews Property and 1s therefore a homeowner LGder

the Act.
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160. The MMFPA defines “mbrtgage lending process” to include the
sollcnétlon, application, origination, negotiation, servicing, underwriting,
- signing, closing, and funding of a mortgage loan. MD CODE ANN , REAL.PROP.
Law § 7-401(e) |
161. Under the MMFPA, a “mortgage loan” means any loan or other éxtension
of credit that is (1) secured, in wh_'o'le or In part, by any interest in residential
real property in Maryland, and (2) is primarily for personal, household; or | -
family purposes. MD CODE ANN., FINANCIAL INSTITUTIONS LAwW § 11-501(1) The |
loan extended to Mr. Matthews was primarnily for his personal, househpld, and
family use and was secﬁked by an interest in the residential real property
| located at 3216 East Northem Parkway, -and IS theréfore a “mortgage loan” as
defined by the MMFPA | |
162. The MMFPA defines “Mortgage fraud” (MD CODE ANN., REAL PROP. LAW §
.?—401(d)) -as.any action by a peréon made with the intent to defraud that
involves- |
.a. Knowiﬁgly making any deliberate misstatement, Misrepresentatién.
| of omission during the mortgage lending process with the intent
t_hat' the misstatement, misrepresentation, or omission be f‘e!ied on

"bya moﬁgage lender, borrower, or any other party to the mortgage

lending process;
b.. Knowingly creating or producing a document for use during the

mortgage lending process that contains a deliberate misstatement,
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misrepresentation, or 'omisélon with the Intent that the decument
containing the rhisstatement, mlsrepreséntétion, or omlssi;:n be
“relied on by a mortgage lender, borrower, or any other party to the
mortgagé ;ending process; and
c. Knowingly using or faciltating the use of any deliberate
| misstatement, misrepresentation, or omission during the mortgage
lending process with the intent that Athe misstatement,
misrepreséntatlon, or omission be relied on by a mortgage lender,
borrower, or any other party to the mortgage lending process; |
163  Counter Defendants G_MAC, Stephan, and Ward has committed Mortgage
Fraud by engaging In acts described above.
| WHEREFORE, Plaintiff respectfully requests that Jﬁdgment be entered
| against Counter Defendants GMAC, Stephan, and Ward for:
a Compensatory economic and non-economic damages in the
amount of no less than $500,000
" b Treble damages in the amount of no less than $1,500,000 as
authorized by MD CODE ANN., REAL PROP. § 7-406(c).
¢. Plaintff's costs and atforneys fees pursuaht to MD CobDE ANN., REAL
PROP § 7-406(b).
d. -Such further relief as the Court deems just and proper. |

COUNT IV: VIOLATION OF MARYLAND CONSUMER
DEBT COLLECTION ACT

(Against GMAC and Ward)
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16.4. Counter Plaintiff re-alléges the previbus ﬁaragréphs as if fully restated
herein. |

165 GMAC and Ward's mstitufion of foreclosure proceedings based upon'
bogus doc_uments was an attempt to collect a consumer debt, and was
the_réfore govemed by the Maryland Consumer Debt Collection Act, MD CoDE
ANN , COMM. LAW §§ 1-201 ef seq. (“MCDCA').

166. The MCDCA defines a “consumer trans.action" as “any transaction
lﬁvolving a person seeking or acquiring real or personal property, services,
money, or credit for personal, family, or household purposes” MD CoODE
ANN., COMM. LAW § 14-201(c). |

167 The servicing of the Matthews mortgage loan was a consumer transaction
under the MCDCA Counter Piaintlff used the mortgage loan for personal,
fél_mily. and household purpbses._ |

168 The MCDCA defines a “collector” as “a person collecting or attempting to
collect an alleged debt arising out of a consumer transaction.” MD CODE
ANN., COMM. LAaw § 14-201(b).

169, Counter Defendant Carrie Ward is a “person” as deﬁned by MD CopE
- ANN , ComMM. LAaw § 14—201(d). |

170. Uhder the MCDCA, a “person” may be a corporation or any othér Iégal or
commércn_al entity. MD Coné ANN, ComMM, LAW § 14-201(d). GMAC is a
person under the MCDCA. |

171. GMAC's and Ward's institution of foreclosure proceedings against the
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Plaintiff and thélr subsequent actions taken pursuant to that foreclosure were
attempts to collect the debt that Plaintiff owed on his mortgage GMAC and
Ward ére therefore “collectors” és defined by the MCDCA.

172. The MCDCA states that, in collecting or attempting to collect an alleged
debt, a collector may not “claim, attempt, or threaten to enfdrce a right with
knowledge that the nght does not exist” MD CoDE ANN, CoMM Law § 14-
202(8). |

173. .By authorizing the filing of debt collection foreclosure proceedings and/or
conducting foreclosure actions based upon bogus or Insufficient papers and
affidavits through its authorized substitute .trusteeslattomeys, Counter
Defendaht GMAC has asserted a claim with knowledge that the nght does not |
'éxist. a violation of MD Cope ANN., COMM LAW § 14-202(8). Specifically,
GMAC and Ward were aware that such affidavits heeded to be valid in order |
to initrate .a foreclosure action against Mr. Matthews. By initiating the
foreclosure proceeding wﬂhou_t saﬁsfyi_ng this condition precedeht, GMAC and
Ward attém_pted tb enforce a right with the knowledge that the right did not yet
éxisf

174. By the filing of an Order to Docket and instituting foreclosure proceedings
based upon bogus or insufficient papers and affidavits through lté _autho_nzed_
substitute trustees/attomeys, Counter Defendant Ward asserted a clam with
knowledge that the nght does not exist, a violation of MD CoDpe ANN., COMM.

LAw § 14-202(8). Specifically, Ward was aware that such affidavits needed to
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be valid in order to i'nitiéte a foreclosure action agalnét Mr. Matthews. - By
initlating the foreclosure proceeding without satiéfylng this condition
precedent, Ward attempted to enforce a .nght with the knowledge that the
right did not yet exist |

1 75.. Counter Defendant GMAC also violated the MCDCA by authonzing its

| agents to enter Mr. Matthews' property and remove his belongings with the
knowledge that it did have the right to do so.

176. At the time that GMAC's agents entered Mr Matthews’ property, they
were aware that the foreclosure sale of the property had never been fatlfied
by the._ Circuit Court. Accordingly, GMAC, Ward and its agents were aware
that they had neither equitable nor legal title to the property, and were
therefore not entitled to possession of the property

177. GMAC and Ward must be held to be aware that, in Maryland, the sole

method_ avai.lable allowing a foreclosure sale purchaser to be awarded actual
'posseésion following the salé but pnor to the 'audit and conveyance of thé

- property is prescrlbed in Maryland 'Rule 14-102(a) 'Empire Prqpert:es, LLC v

- Hardy, 386 Md. 628, 632 873 A.2d 1187, 1180 (Md. 2005)

178. Spemﬁcally, Maryland Rule 14-102(a) requires a party entltled to
possession" of a property purchased at foreclosure to file a _motlon for

'; judgment awarding possession of that property.
179. At nb time was Defendént GMAC or Ward legally entitled to possession of

Mr. Matthews' property, nor did GMAC or Ward ever fle a motion for
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judgment awa_rding possession pursuant to Maryiand Rule 14-102(a)._

180 Despite knowing that they did not have a legitimate clénm to possession of
the property, Defendants GMAC and War'd.authoriz'ed its agents to forcibly |
enter Mr. Matthews home without his permission, change the locks on the
doors, and remove Mr. Matthews’ property. This act constituted an attempt
by GMAC to collect on the debt Mr. Matthews owed on his mortgage.

181, GMAC and Ward's attempt to enforce a right with knowledge that 1t did not

 exist bonstatutes a violation of the MDCA and has damaged Mr. Matthews.
Due to GMAC violation, Mr. Matthews was forced to find an apartment on
éxtremely short notice. Additionally, he has lost the use and enjoyment of the
- personal property that was confis_céted by GMACahd Ward's agenfs.
WHEREFORE, Plaintiff fesbectfully requests that judgment be entered against
 Defendant GMAC and Ward for | |
- a. Compensatory economic and non-economic damages in the amount of
no Iless than SSO0,000. '
b Such further relief as the Cburt deems just and proper.
COUNT V: VIOLATION OF THE FAIR DEBT COLLECTION PRACTICE AcT,
- 15 U,8.C. § 1692, et seq.
(Against GMAC)

182 Counter Plantiff incorporates all preceding paragraphs as If set forth fully

herein.

183. Counter Defendant GMAC acquired the ownership rights and servicing

rights to Mr Matthews; mortgage during a penod in which GMAC alleges the
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loan was in default and is therefore a “Debt Collector” within-the meaning of
15 U.8.C § 1692a(B).

184. By sending false, deceptive, and misleading communications described
above, .lnitia_ting the pen_dihg foreclosure action in a manner to which it had no
.rlght todo SO based upon bogus documet\ts and papers, and claiming Mr.

" Matthews does not reside in his property, GMAC is In violation of 15U.SC § -
- 1692e.

185. GMAC's actions described above In the last twelve months with Mr.
Matthews constitute unfair ot deceptive practices inviolaton of 15U S.C. §
1692f. -

'186. Counter Plaintiff has suffered actual economic and non-eeonomic
damages, es more fully descﬁbed in above, ahd have incurred attdrney’s fees'
and court costs as a result of GMAC’s conduct
187. The FDCPA 'prowdes for statutory damages in addition to actual

damages.

WHEREFORE, Plaintff respectfully request the Court enterjudgment in tavor‘ of

- Counter Plaintiff and against Counter Defendant _GIVIAC for:

- a Actual damages in an amount not less than $100 000,
b. Statutory damages in the amount of $1,000,
c Costs and attorney's fees incurred by Plaintiff; and
d. Grant Plaintiff such other and further relief as this court tlnds-

necessary and proper
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Respectfully Submitted,

(301) 620-1016 _
Attorney for Counter Plaintiff/Defendant
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'REQUEST FOR A JURY TRIAL

Counter Plaintiff requests a jury tnal on all claims asserted heremn -

\_/“ hillp\Rebinson
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Certificate of Service

I heraby certify that a copy of the foregoing was served by first-class, prepaid

- mall fo the Plantiffs in this matter by mailing to:

. Enn Brady
312 Marshall Avenue, Suite 800
Laurel, MD 20707
Counsel for the Plamntiffs

WK%L

F’hlillp Robinson
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g7/38/2812 B62:16 41854518683 ' 2 of @ASTERS OFFICE P&GE B2/83
* IN THE
LAURA H.G. O’SULLIVAN, et al. w o
' Plaintiffs, A CIRCUIT COURT
*
V.- o FOR
) : x
KEVIN J. MATTHEWS, * BALTIMORE CITY
Defendant. *
_ * CASE NO.: 24-0-1 2-000286
* S . % ] W L ¥ 1t _ *
ORDER

" The above-captioned matter same before the Circuit Courn for Baltimore City, Part 18, for a
hearing on DefendanﬂCounter -Plain’iff’s Motion for Direction Ccncerning the Automatic Stay as to
Counter-Defendants Carrie Ward and Joffrey Stephan and Potertial Other Parties by Amendment
(Paper No. 22000). A hearing was held on July 30, 2012, before the Honorable Mariin P. Welch.
Phillip Robinson, Esq., appeared on Hehalf of Kevin J. Matthews, Defendant/Counter-Plaiatiff; Eric A.
Frechtel, Esq., appeared on ehal;” of GMAC Mortgage LLC, Counter-Defendant; J. Jonathan
Schraub, Fsq., appeared ou behalf of Carric Ward, Counter-D efendant; and Mark A. Simanowith, Esq o
appeared on behalf of Jeffrey Stﬂphﬂﬂ Counter-Defendant.

" After reviewing the Final Sug plemental Osder rendered by he United States Bankl'uptcy Court,
‘Souther District of New York, In r Residential Capital, LLC, e al., Case Number 12-12020 (MG),
paragraph 14(b), the Court finds that pmgraph 14(b) does not preclude the pursuance ahd
consideration of any dispositive Motions to Dismiss filed prior to t1is order.

The. Cowrt further finds that the parties” pursuance of swp.h motions and the Court 5
consideration of such motions does 110t violate the automatic stay It is, therefore, this y ¥ __day
of July, 2012, '

. ORDERED that the Lounter—])efendants HAVE A RIGHT TO PROCEED with their
Motions to Dismiss and Motior. to Sever.

_ Honorable Martin P. Welch
The Judge’s Sigaature Appears On The.
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PRELIMINARY LOSS
MITIGATION AFFIDAVIT
Case Number: 24012000286
Date of Filing with Court: '
Property Owner(s): Kevin Jerron Matthews

. Property Addreﬁ 216 Eas,t Northern Parkway, Baltlmore, Maryland 21214

My name is . T am authorized to act on behalf of the
secured party who is the holder of the beneﬁcial interest in the mortgage or deed of trust which is
secured by property at the address listed above. The information in this affidavit is derived from
records of the secured party that were made at or near the time of the occurrence of the manners
set forth below by, or from information transmitted by, a person with knowledge of those
matters. These records were produced and/or maintained in the course of the regularly conducted
activity of the secured party as a regular practice of the secured party, and I state the following:

The mortgage loan that is the subject of this foreclosure action may be eligible for loss mitigation
and [check all statements that apply]:

o - The loan currently is under loss mitigation analysis, but the analysis has not yet
been completed,

o The secured party or representative of the secured party has not been able to
obtain all documentation and information necessary to conduct the loss mitigation
analysis. -

Required additional documentation to complete loss mitigation analysis [list
documents required:

X The secured party or representative of the secured party has not been able to

establish,communication with,the borrower,
o i Lo i mitigation 1/

orrower Failing 10 ;—%'{um ¢ Pz ﬂ](r/h fiakim documents
I so mnly aff irm under the penalties of perjury and upon persénal knowledge based on {

review of/the fgcords described he%éwﬂo that the contents of this affidavit are
true l ( %

Signature of Affiant ' ’ Date

GMAC Mortgagc LLC
e Fra Pl

Name

- rie: ng/gf’

Kevin Jerron Matthews : Pagelof ]
3216 East Northern Parkway ' '
2011-17613

EXHIBIT

G
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