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Defendants Residential Capital, LLC (“ResCap”) and Residential Funding 

Company, LLC (“RFC” and, together with ResCap, the “Debtor Defendants”), each a debtor and 

debtor in possession in the above-captioned chapter 11 cases (collectively with all affiliated 

debtors and debtors in possession, the “Debtors”), submit this motion (the “Motion”) to dismiss 

the above-referenced adversary proceeding (the “Adversary Proceeding”) commenced by pro se

plaintiff Jennifer L. Wilson (“Plaintiff”) for failure to state a claim upon which relief can be 

granted and lack of subject-matter jurisdiction due to application of the Rooker-Feldman doctrine 

or, in the alternative, requesting that the Court exercise its discretion to abstain from exercising 

jurisdiction over the Adversary Proceeding.  In support hereof, the Debtor Defendants submit the 

Declaration of Jennifer Scoliard, dated January 7, 2013 (the “Scoliard Decl.”), annexed hereto as 

Exhibit 1, and respectfully represent:

JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This is a non-core 

proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).  Nonetheless, pursuant to Local 

Bankruptcy Rule 7012-1, the Debtor Defendants consent to entry of a final order or judgment by 

this Court if it is determined that the Court, absent consent of the parties, cannot enter final 

orders or judgment consistent with Article III of the United States Constitution.

BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code in this Court.  
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3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the 

Debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and 

the tenth largest mortgage origination business in the United States.  

4. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). No trustee has been 

appointed in the Bankruptcy Case.

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors. (Case No. 12-12020, ECF No. 102).  On July 3, 2012, the U.S. Trustee appointed the 

Honorable Arthur T. Gonzalez, former Chief Judge of this Court, as examiner (the “Examiner”).  

(Case No. 12-12020, ECF No. 665).

6. On November 7, 2012, the Court entered an order extending the deadline 

for general creditors to file proofs of claim in the Debtors’ bankruptcy cases to November 16, 

2012, but maintaining November 30, 2012 as the deadline for governmental entities to file proofs 

of claim in the Debtors’ bankruptcy cases (the “Bar Date”).1  (Case No. 12-12020, ECF No. 

2093).

                                                
1 The original order established November 9, 2012 as the deadline for general creditors to file proofs of 
claim in the Debtors’ cases.
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7. The Debtors served Plaintiff with a notice of the Bar Date on or before 

October 4, 2012.2  To the best of the Debtors’ knowledge, Plaintiff has not filed a proof of claim 

in any of the Debtors’ cases.

B. Factual Background

(i) Plaintiff’s Loan and Foreclosure

8. On January 18, 2007, Plaintiff executed a note in favor of SunTrust 

Mortgage, Inc. d/b/a Sun America Mortgage (“SunTrust”) in the amount of $296,000.00 (the 

“Note”).  The Note was secured by real property located at 7801 Pinecroft Court, Harrisburg, 

North Carolina (the “Property”) pursuant to a deed of trust recorded in book 7295, pages 122-

140 of the Cabarrus County Registry, executed contemporaneously with the Note (the “Deed of 

Trust”).  (Scoliard Decl., ¶ 5.)   The Note was endorsed from SunTrust Mortgage, Inc. d/b/a Sun 

America Mortgage to blank and transferred to the RALI 2007 Series QS5 Trust, for which 

Deutsche Bank Trust Company Americas was the trustee and RFC was the master servicer.  

(Scoliard Decl., ¶ 5.)   

9. SunTrust acted as the sub-servicer of Plaintiff’s mortgage loan, and Debtor 

RFC was the master servicer for Plaintiff’s mortgage loan. (Scoliard Decl., ¶ 6.)   

10. In June 2009, Wilson ceased making any payments on the loan.  See

Affidavit Pursuant to NCGS 45-21.16(d) and 45-21.16C(a), executed by Annette Holman-

Foreman on October 27, 2009, annexed hereto as Exhibit 3.   On October 21, 2009, Substitute 

Services, Inc. was appointed as substitute trustee under the Deed of Trust.  (Scoliard Decl., ¶ 6.)   

The Deed of Trust was then assigned by SunTrust to SunTrust Bank on November 18, 2009 

                                                
2 A copy of the affidavit of service is annexed hereto as Exhibit 2.
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(effective March 1, 2007). See Assignment of Note and Deed of Trust, annexed hereto as Exhibit 

4.

11. On December 1, 2009, a foreclosure proceeding was commenced by 

Substitute Services, Inc. before the Assistant Clerk of Superior Court of Cabarrus County (the 

“Clerk”) by means of a special proceeding bearing file number 09-SP-1613 (the “Foreclosure”).  

(Scoliard Decl., ¶ 7.)  

12. On January 25, 2010, the Clerk entered an order allowing the foreclosure 

sale to proceed pursuant to N.C. Gen. Stat. § 45-21.16 (the “Order”).  The Clerk found “[t]hat 

SunTrust Bank is the holder of the note sought to be foreclosed and it evidences that this is a 

valid debt owned by Jennifer L. Wilson.”  The Clerk also found that “the debtors [Plaintiff] have 

shown no valid reason why foreclosure should not commence.”   See Order, dated as of January 

25, 2010, File No. 09 SP 1613, annexed hereto as Exhibit 5.  

13. Wilson did not appeal the Clerk’s Order or file any judicial action to 

enjoin the Foreclosure. (See Scoliard Decl., ¶ 8).  On November 15, 2010, Substitute Services, 

Inc. held the Foreclosure sale and SunTrust Bank was the highest bidder at the sale.  See Report 

of Foreclosure Sale, dated November 15, 2010, annexed hereto as Exhibit 6.  Thereafter, on 

November 30, 2010, Substitute Services, Inc. executed a Trustee’s Deed in favor of Deutsche 

Bank Trust Company Americas, as Trustee RALI 2007-QS5 (Scoliard Decl., ¶ 9.)  RFC now 

services the Property as an REO.  Nearly two years after the Foreclosure sale, Wilson is still in 

possession of the Property.  (Scoliard Decl., ¶ 9.)  

(ii) Plaintiff’s Bankruptcy Case

14. Prior to the foreclosure sale of the Property, Plaintiff filed a voluntary 

petition on May 4, 2010 for chapter 13 protection in the Bankruptcy Court for the Western 

District of North Carolina (the “North Carolina Bankruptcy Court”), Case No. 10-31255 
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(“Plaintiff’s Bankruptcy Case”).  See Voluntary Petition, annexed hereto as Exhibit 7. Plaintiff 

did not file any schedules or statements in Plaintiff’s Bankruptcy Case.   See Orders Granting 

Motion To Extend Time to file Missing Schedules and Statements, annexed hereto as Exhibits 8 

and 9.  

15. On May 17, 2012, SunTrust filed a proof of claim in Plaintiff’s 

Bankruptcy Case.  See Proof of Claim, annexed hereto as Exhibit 10. 

16. On July 2, 2010, Plaintiff submitted a letter to the North Carolina 

Bankruptcy Court requesting a dismissal of Plaintiff’s Bankruptcy Case without prejudice.  

See Letter, annexed hereto as Exhibit 11.   Accordingly, the North Carolina Bankruptcy Court 

entered an order of voluntary dismissal on July 6, 2010 and a final decree closing the case on 

August 11, 2010.  See Notice and Order of Voluntary Dismissal, copies of which are annexed 

hereto as Exhibits 12 and 13, respectively.

(iii) Plaintiff’s Prior Litigation

(a) The WDNC Action

17. On November 12, 2010, Plaintiff filed a complaint in the District Court for 

the Western District of North Carolina (the “WDNC Court”), Case No. 10-CV-573 (the “WDNC 

Action”), against SunTrust Bank and Does 1-10 inclusively, along with a motion for a temporary 

restraining order seeking a stay of the Foreclosure sale (the “Request for TRO”).  See Complaint 

and Emergency Motion for Temporary Restraining Order, copies of which are annexed hereto as 

Exhibits 14 and 15, respectively.  The WDNC Court denied that Request for TRO on November 

15, 2010.  See Order, annexed hereto as Exhibit 16.

18. On March 17, 2011, Plaintiff filed an amended complaint (the “Amended 

WDNC Complaint”), adding multiple defendants, including Debtor RFC.  See Amended 

Complaint, annexed hereto as Exhibit 17.  The WDNC Complaint sought both monetary 
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damages and equitable relief, including an order “directing [RFC] to record a rescission of the 

Deed of Trust and all recorded foreclosing documents, registered with the Register of Deeds for 

North Carolina Cabarrus County.”  See Amended Complaint at ¶ 85.  Plaintiff did not properly 

serve RFC in the WDNC Action, and RFC did not submit a response to the Amended WDNC 

Complaint.  (Scoliard Decl., ¶ 10.)

19. On May 26, 2011, the WDNC Court dismissed the WDNC Action without 

prejudice on the basis that venue in the Western District of North Carolina was improper.  See

Order, annexed hereto as Exhibit 18.

(b) The MDNC Action

20. On May 16, 2011, Plaintiff filed a complaint (the “MDNC Complaint”) 

against SunTrust, Sun Trust Bank, Debtor RFC, and others in the United States District Court for 

the Middle District of North Carolina (the “MDNC Court”), Case No. 11-CV-390 (the “MDNC 

Action”) seeking damages related to the Foreclosure, an order setting aside the Clerk’s order 

allowing the Foreclosure sale, and an order “directing [RFC] to record a rescission of the Deed 

of Trust and all recorded foreclosing documents, registered with the Register of Deeds for North 

Carolina Cabarrus County.”  See Complaint, annexed hereto as Exhibit 19.

21. On June 9, 2011, RFC filed an answer to the MDNC Complaint.  See

Answer, annexed hereto as Exhibit 20.  On September 11, 2012, SunTrust, SunTrust Bank Inc., 

and RFC filed a motion to dismiss the MDNC Action.  In addition, on September 11, 2012, RFC 

also filed a motion for judgment on the pleadings.  See SunTrust Mortgage, Inc., SunTrust Bank, 

and Residential Funding Company, LLC’s Motion to Dismiss for Lack of Subject Matter 

Jurisdiction, annexed hereto as Exhibit 21, Residential Funding Company, LLC’s Motion for 

Judgment on the Pleadings, annexed hereto as Exhibit 22, and Memorandum in Support of the 
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Motion to Dismiss for Lack of Subject Matter Jurisdiction and Motion for Judgment on the 

Pleadings, annexed hereto as Exhibit 23.  

22. Plaintiff responded to the motion to dismiss on October 4, 2012 and the 

motion for judgment on the pleadings on October 15, 2012.  See Response in Opposition to 

Motion to Dismiss for Lack of Subject Matter Jurisdiction, annexed hereto as Exhibit 24, and 

related Memorandum of Law, annexed hereto as Exhibit 25.  See also Response in Opposition to 

Motion for Judgment on the Pleadings, annexed hereto as Exhibit 26, and related Memorandum 

of Law, annexed hereto as Exhibit 27.  

23. RFC filed a reply in support of the motion for judgment on the pleadings 

on November 1, 2012.  See Reply in Support of Motion for Judgment on the Pleadings, annexed 

hereto as Exhibit 28.  The MDNC Court has yet to rule on these motions.3  

(iv) The Adversary Proceeding

24. On November 9, 2012, Plaintiff filed the instant complaint (the 

“Complaint”) initiating the Adversary Proceeding.  (ECF No. 1).  An amended summons and 

notice of pretrial conference (the “Summons”) was issued on November 15, 2012.  (ECF No. 3).  

Subsequently, the Debtors and Plaintiff agreed to waive service of the Summons, extend the 

Debtors’ response deadline to January 7, 2012, and reschedule the pre-trial conference to January 

10, 2013.  

25. The Complaint asserts claims and requests for relief against the Debtor 

Defendants that are similar to the claims made against SunTrust, SunTrust Bank, and the other 

                                                
3 As the loan was subserviced for RFC by SunTrust prior to the Petition Date, RFC tendered defense of the 
MDNC Action to SunTrust.  Counsel was unaware of RFC’s bankruptcy filing and therefore notice of RFC’s 
bankruptcy, along with a copy of the Supplemental Servicing Order, have not been filed in the MDNC Court.  A 
notice of bankruptcy will be filed shortly identifying which counts may proceed under the Supplemental Servicing 
Order.
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defendants in the MDNC Complaint.  Specifically, Plaintiff requests “[t]hat defendants take 

nothing by way of their foreclosure sale” and further requests that this Court “‘ORDER’ 

defendants, [ResCap and RFC] surrender the Genuine ‘NOTE’ dated January 18, 2007….” 

(Complaint at ¶ 104.)  Plaintiff also requests actual, compensatory, consequential, general 

restitution, punitive and treble damages, as well as attorneys’ fees.  Id.

ARGUMENT

C. The Adversary Proceeding Is Duplicative of the Debtors’ Claims Resolution 
Process

26. The Adversary Proceeding should be dismissed because it is duplicative of 

the claims resolution process.   At a minimum, those counts of the Complaint that seek monetary 

damages should be dismissed.  Plaintiff’s alleged claims (including any claim for injunctive 

relief) all arise prepetition and should be addressed as part of the claims resolution process 

together with all of the thousands of prepetition claims asserted against these estates.  See

Binford v. First Magnus Fin. Corp. (In re First Magnus Fin. Corp.), 403 B.R. 659, 664 (D. Ariz. 

2009) (affirming the bankruptcy court’s dismissal of an adversary proceeding where “the 

Bankruptcy Court found that the adversarial process was duplicative of the normal bankruptcy 

claims procedure”); Mondragon v. Circuit City Stores, Inc., No. 09-03073, 2010 Bankr. LEXIS 

80, *2 (Bankr. E.D. Va. Jan. 7, 2010) (dismissing adversary proceeding and holding that 

plaintiffs’ claim arose prepetition “[t]herefore, the plaintiffs [sic] claim should properly be 

administered through the bankruptcy claims resolution procedure and should not go forward as 

an adversary proceeding.”).  

27. Courts in this district have held that “the only appropriate way to assert a 

claim against a debtor’s estate is through the timely filing of a properly executed proof of claim. 

To permit persons who fail to file proofs of claim to maintain an adversary proceeding to assert 

12-01936-mg    Doc 4    Filed 01/07/13    Entered 01/07/13 19:47:08    Main Document     
 Pg 14 of 26



9

their claims against the debtor would be fundamentally unfair to those creditors who have 

complied with the filing requirements of the Code and the Rules.” Dade County Sch. Dist. v. 

Johns-Manville Corp. (In re Johns-Manville Corp.), 53 B.R. 346, 354 (Bankr. S.D.N.Y. 1985).  

See also In re Ephedra Prods. Liab. Litig., 329 B.R. 1, 7 (S.D.N.Y. 2005) (“In bankruptcy, ‘the 

only appropriate way to assert a claim against a debtor's estate is through the timely filing of a 

properly executed proof of claim’ and not through an adversary proceeding.”) (quotations 

omitted).4

D. The Adversary Proceeding Should Be Dismissed Pursuant to
Bankruptcy Rule 7012, FRCP 12(b)(1), and the Rooker-Feldman Doctrine

28. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the 

Federal Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert 

specified defenses by motion, including lack of subject matter jurisdiction, insufficient service of 

process, and failure to state a claim upon which relief can be granted, and that a motion asserting 

any of these defenses may be made before pleading.  The Adversary Proceeding should be 

dismissed pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(1) because Plaintiff has failed 

to demonstrate that the Bankruptcy Court has subject-matter jurisdiction to hear these matters.  

Specifically, Plaintiff’s Complaint is an attempt to re-litigate issues that have already been 

judicially determined by the North Carolina state court and consequently should be dismissed 

under the Rooker-Feldman doctrine. 

29. The Rooker-Feldman doctrine is premised upon two United States 

Supreme Court decisions; Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) and District of 

                                                
4 Based on the diligence conducted by the Debtors’ advisors, it appears that Plaintiff has not filed a proof of 
claim in the Debtors’ cases.  Plaintiff’s failure to do so should not somehow serve as grounds to avoid the dismissal 
of this Adversary Proceeding.
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Columbia Court Appeals v. Feldman, 460 U.S. 462 (1983).  The doctrine bars the exercise of 

federal court jurisdiction where the claims are “inextricably intertwined” with the claims 

adjudicated in a state court.  Feldman, 460 U.S. at 483, n.16.  According to Rooker, Feldman, 

and their progeny, this Court cannot sit in the place of a court of appeal reviewing facts or 

determinations made by North Carolina state courts, particularly where there is a means of 

appeal expressly provided under state law.  See Washington v. Wilmore, 407 F.3d 274, n. 3 (4th 

Cir. 2005); Holliday Amusement Co. of Charleston, Inc. v. State of South Carolina, 401 F.3d 534, 

**6-7 (4th Cir. 2005), cert. denied, 126 S.Ct. 357. See also Memorandum Opinion and 

Recommendation at 12-13, Brumby v. Deutsche Bank Nat’l Trust Co., No. 09-144, at 12-13 (Feb. 

17, 2010 M.D.N.C.), ECF No. 43. (Plaintiff’s claims based on state court foreclosure barred by 

Rooker-Feldman doctrine because “the state court foreclosure order expressly found that 

Deutsche Bank was the holder of the Note and that Plaintiff had shown no valid reason why the 

foreclosure should not proceed.”) (a copy of the Brumby case is annexed hereto as Exhibit 29).

30. In 2005, the United States Supreme Court squarely addressed the 

principals of the Rooker-Feldman doctrine for the first time since the Feldman decision.  Exxon 

Mobil Corp. v. Saudi Basic Industries Corp., 544 U.S. 280, 287 (2005).  In Exxon Mobil, the 

Court set forth the following rule of application for the doctrine: “The Rooker-Feldman doctrine, 

we hold today, is confined to cases of the kind from which the doctrine acquired its name: cases 

brought by state-court losers complaining of injuries caused by state-court judgments rendered 

before the district court proceedings commenced and inviting district court review and rejection 

of those judgments.”  Id. at 284.  The Exxon Mobil test for the application of the Rooker-

Feldman doctrine can be divided into the following four elements: “[1] cases brought by state-

court losers [2] complaining of injuries caused by state-court judgments [3] rendered before the 
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district court proceedings commenced and [4] inviting district court review and rejection of those 

judgments.”  Id.

31. Plaintiff’s purported claims in the Adversary Proceeding satisfy all four 

elements in that Plaintiff is complaining of the state court Foreclosure, which was completed 

prior to Plaintiff initiating this action, and is seeking an order from this Court allowing her relief 

based on the determination that SunTrust Bank was not the holder of the Note at the time of the 

Foreclosure in direct contrast to the state court ruling.

32. North Carolina statutes set forth the procedure for state clerks of court to 

determine the validity of a debt subject to foreclosure and specifically provide that “the act of the 

clerk in so finding or refusing to find is a judicial act.”  N.C. Gen. Stat. § 45-21.16(d1).  On 

January 25, 2010, the Clerk entered an order allowing the Foreclosure and determined that 

SunTrust Bank was the holder of the Note sought to be foreclosed.  (See Order, 09 SP 1613, 

dated as of January 25, 2010, annexed hereto as Exhibit 5.)  Accordingly, the issue of whether 

SunTrust Bank was the holder of the Note has already been judicially established pursuant to 

N.C. Gen. Stat. § 45-21.16.  

33. Moreover, Chapter 45 of the North Carolina General Statutes provides a 

means for appeal of an order by a clerk of superior court that permits a foreclosure sale to move 

forward.  See N.C. Gen. Stat. § 45-21.16(d1).  Such an appeal must be made within ten (10) days 

of the clerk’s order allowing foreclosure and the appeal must be filed in the superior court 

division of the county where the foreclosure is occurring.  See N.C. Gen. Stat. § 45-21.16(e).  

Plaintiff did not pursue the means of appeal provided for under North Carolina law and cannot 

now attempt to appeal the Order in this forum.
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34. North Carolina statutes also provide a means for seeking an injunction to 

restrain foreclosure proceedings where equitable grounds exist to stop the foreclosure.  See N.C. 

Gen. Stat. § 45-21.34.  Such an injunction may be granted by a judge of the state superior court 

division upon any “equitable ground which the court may deem sufficient” but any such 

injunction must be sought before the rights of the parties become “fixed.”  Id. The rights of the 

parties become fixed “upon either the expiration of the period for filing an upset bid, the 

provision of injunctive relief precluding the consummation of the foreclosure sale, or the 

occurrence of some similar event.”  Goad v. Chase Home Finance, LLC, 704 S.E.2d 1, **4 (N.C. 

App. 2010).  

35. Each of Plaintiff’s claims in the Adversary Proceeding relate to the 

ownership of the note—an issue that has already been determined by the Clerk’s Order in the 

Foreclosure proceeding.  In a similar case, the Bankruptcy Court for the Eastern District of North 

Carolina recently dismissed several claims brought by borrowers in an adversary proceeding 

based on the Rooker-Feldman doctrine, holding that “[t]o grant the plaintiffs’ requested relief, 

the court would have to reverse the Clerk’s finding in the state court foreclosure proceeding that 

BAC was the holder of the note and had the authority to foreclose on the note.  The Rooker-

Feldman doctrine prevents this court from readjudicating those issues.”  Hinson v. Countrywide 

Home Loans, Inc. (In re Hinson), 481 B.R. 364 (Bankr. E.D.N.C. 2012).  

36. Here, Plaintiff did not pursue the means available to her under North 

Carolina law for enjoining and appealing the Foreclosure and has attempted instead to use this 

Court, in addition to the North Carolina federal district courts, as a means for obtaining relief, 

despite the issue being moot because the sale has already occurred and the rights of the parties 
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have become fixed.  This is precisely the kind of litigation that is intended to be barred under 

Rooker-Feldman, and accordingly, the Complaint should be dismissed.

E. The Adversary Proceeding Should Be Dismissed Pursuant to
Bankruptcy Rule 7012(b) and FRCP 12(b)(6)

37. In addition to dismissal for lack of subject matter jurisdiction for the 

reasons set forth above, the Adversary Proceeding should be dismissed pursuant to Bankruptcy 

Rule 7012(b) and FRCP 12(b)(6) because Plaintiff has failed to state a claim upon which relief 

can be granted.  

(i) Legal Standard

38. Plaintiff’s Complaint should be dismissed on the ground that Plaintiff has 

failed to plead sufficient facts to establish her claims against the Debtor Defendants.  

39. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim 

upon which relief can be granted.  On a motion to dismiss under FRCP 12(b)(6), a court must 

accept the plaintiff’s factual allegations as true, drawing all reasonable inferences in the 

plaintiff’s favor.  Bernheim v. Litt, 79 F.3d 318, 321 n.1 (2d Cir. 1996).  

40. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is 

generally limited to “the facts as asserted within the four corners of the complaint, the documents 

attached to the complaint as exhibits, and any documents incorporated in the complaint by 

reference.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, 

the Court may also consider “matters of which judicial notice may be taken” and “documents 

either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing 

suit.”  Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  See also, Fed. R. Evid.  

201(b), (d) (A judicially noticed fact must be one not subject to reasonable dispute in that it is 

either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of 
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accurate and ready determination by resort to sources whose accuracy cannot reasonably be 

questioned. A court shall take judicial notice if requested by a party and supplied with the 

necessary information.); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is 

clearly proper in deciding a 12(b)(6) motion to take judicial notice of matters of public record.”); 

Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in 

connection with a motion to dismiss, a court may consider all papers appended to the complaint 

as well as matters of judicial notice). 

(ii) Plaintiff’s Claims Are Supported By Insufficient Facts To Be Plausible

41. To survive a motion to dismiss pursuant to FRCP 12(b)(6), a complaint 

must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible 

on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  The sole issue raised by a 

motion to dismiss pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would 

support a claim for relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).  If as a matter of 

law “it is clear that no relief could be granted under any set of facts that could be proved 

consistent with the allegations,” a claim must be dismissed.  Id. at 327.  

42. “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does 

not need detailed factual allegations, a plaintiff’s obligation to provide the ‘grounds’ of his 

‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of 

the elements of a cause of action will not do.”  Bell Atlantic Corp., 550 U.S. at 555 (citations 

omitted).  A plaintiff must allege a factual predicate concrete enough to warrant further 

proceedings.  See, e.g., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st Cir. 

1999).  See also Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to “give 

the defendant fair notice of what the . . . claim is and the grounds upon which it rests”).
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43. Moreover, while facts must be accepted as alleged, this does not 

automatically extend to bald assertions, subjective characterizations, or legal conclusions, which 

are not entitled to the assumption of truth.  Hirsch, 72 F.3d at 1088, 1092.  A court considering a 

motion to dismiss can disregard conclusory allegations and judge the complaint only on well-

pleaded factual allegations.  Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).  

See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss, courts “are not 

bound to accept as true a legal conclusion couched as a factual allegation”).

44. Although complaints drafted by pro se plaintiffs are to be “construed 

liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and 

detailed factual allegations sufficient to provide the court and the defendant with “a fair 

understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for 

recovery.”  Iwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 

(citations omitted).  Plaintiff’s Complaint fails to satisfy this de minimis standard.  

(a) Breach of Contract Claim

45. Plaintiff’s breach of contract claim fails to state a claim upon which relief 

can be granted.  Plaintiff asserts that the Notice of Acceleration, the execution of the 

Appointment of Substitute Trustee, and the Assignment of Note and Deed of Trust breached the 

terms of the Note and Deed of Trust and that her reliance on these documents resulted in the loss 

of her home.  Yet Plaintiff fails to show how her alleged reliance on the foregoing documents 

resulted in the loss of her home.  The fact is that Plaintiff failed to make her monthly mortgage 

payments as contractually required under the Note.  Plaintiff’s reliance claims are nothing more 

than a red herring.   Indeed, nowhere in the Complaint does Plaintiff assert that she was current 

on her monthly mortgage payments or otherwise dispute that she was in default under the Note.  

Plaintiff fails to acknowledge that she is equally bound by the terms of the Note and Deed of 
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Trust and that she failed to perform her obligations under the same.  It was Plaintiff’s undisputed 

failure to make her monthly mortgage payments that resulted in the foreclosure on the Property.  

(b) Violation of Unfair and Deceptive Trade Practices Act

46. Plaintiff also has failed to allege facts that support her request for damages 

resulting from a violation of North Carolina General Statutes § 75-1.1.  

47. North Carolina General Statute § 75.1-1 provides, in pertinent part, that

(a)  Unfair methods of competition in or affecting commerce, and unfair or 
deceptive acts or practices in or affecting commerce, are declared unlawful.

(b)  For purposes of this section, “commerce” includes all business activities, 
however denominated, but does not include professional services rendered by 
a member of a learned profession.

N.C. Gen. Stat. § 75-1.1 (emphasis added).5

48. Thus, “in order to establish a violation of N.C. Gen. Stat. § 75-1.1, a 

plaintiff must show: (1) an unfair or deceptive act or practice, (2) in or affecting commerce, and 

(3) which proximately caused injury to plaintiffs.”  Gray v. N.C. Ins. Underwriting Ass’n, 529 

S.E.2d 676, 681 (N.C. 2000).  “Some type of egregious or aggravating circumstances must be 

alleged and proved before the [Act’s] provisions may [take effect].”  Allied Distribs., Inv. v. 

Latrobe Brewing Co., 847 F.Supp. 376, 379 (E.D.N.C. 1993) (emphasis added). The North 

Carolina General Assembly declared its legislative intent in passing N.C. Gen. Stat. § 75.1.1:

The purpose of this section is to declare, and to provide civil legal means to 
maintain, ethical standards of dealings between persons engaged in business, 
and between persons engaged in business and the consuming public within 
this State, to the end that good faith and fair dealings between buyers and 
sellers at all levels of commerce be had in this State.

                                                
5 N.C. Gen. Stat. § 75-8 provides:  “Where the things prohibited in this Chapter are continuous, then in such 
event, after the first violation of any of the provisions hereof, each week that the violation of such provision shall 
continue shall be a separate offense.”
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Edmisten v. J.C. Penney Co., 233 S.E.2d 895, 899 (N.C. 1977).

49. Plaintiff alleges that SunTrust had no interest or title in the Note and Deed 

of Trust at the time the proof of claim was filed and that the Debtor Defendants had knowledge 

of the foregoing.  Based upon the foregoing, Plaintiff asserts that the Debtor Defendants violated 

N.C. Gen. Stat. § 75-1.1.  Plaintiff, fails to allege any facts, however, that support a violation of 

the statute.  

50. First, Plaintiff has failed to make any allegation that the Debtor 

Defendants have acted at all.  In Count 4 of the Complaint, Plaintiff alleges that The Law Firm of 

Hutchens, Senter & Britton, P.A. prepared and executed a proof of claim in Plaintiff’s 

Bankrutpcy Case and filed it on behalf of SunTrust.  Plaintiff cannot support a claim for unfair 

and deceptive trade acts or practices against the Debtor Defendants when Plaintiff does not 

allege that the Debtor Defendants took any action in Plaintiff’s Bankruptcy Case whatsoever.

51. Second, Plaintiff fails to show how the filing of the proof of claim resulted 

in her losing her home and/or caused her any other injury.  Plaintiff did not even file an objection 

to the proof of claim in her own bankruptcy case.  Third, as SunTrust was found to be the holder 

of the Note by the Superior Court of Cabarrus County, it could enforce the Note and Deed of 

Trust and therefore file a proof of claim.

52. For the reasons set forth above, the Adversary Proceeding should be 

dismissed in its entirety for failure to state a claim upon which relief can be granted pursuant to 

Bankruptcy Rule 7012(b) and FRCP 12(b)(6).

F. The Court Should Abstain from Exercising Jurisdiction 
Over the Adversary Proceeding

53. In the alternative, the Court should abstain from exercising jurisdiction 

pursuant to 28 U.S.C. § 1334(c)(1).  Notwithstanding the presence of “related to” jurisdiction, a 
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district court may abstain from exercising that jurisdiction on “any equitable ground,” including 

“the interest of justice, or in the interest of comity with State courts or respect for State law.”  

28 U.S.C. § 1334(c)(1).  Courts consider one or more—though not necessarily all—of the 

following factors when determining whether to exercise permissive abstention under § 1334(c): 

(1) the effect or lack thereof on the efficient administration of the estate if a 
[c]ourt recommends abstention, (2) the extent to which state law issues 
predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the 
applicable state law, (4) the presence of a related proceeding commenced in state 
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than 
28 U.S.C. § 1334, (6) the degree of relatedness or remoteness of the proceeding to 
the main bankruptcy case, (7) the substance rather than form of an asserted “core” 
proceeding, (8) the feasibility of severing state law claims from core bankruptcy 
matters to allow judgments to be entered in state court with enforcement left to 
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood 
that the commencement of the proceeding in a bankruptcy court involves forum 
shopping by one of the parties, (11) the existence of a right to a jury trial, and 
(12) the presence in the proceeding of non-debtor parties.

Allstate Ins. Co. v. CitiMortgage, Inc., No. 11-cv-1927, 2012 U.S. Dist. LEXIS 39616, *17-18 

(S.D.N.Y. Mar. 13, 2012) (citing Cody, Inc. v. County of Orange (In re Cody, Inc.), 281 B.R. 

182 (S.D.N.Y. 2002), aff’d in part and appeal dismissed in part, 338 F.3d 89 (2d Cir. 2003)

(citation and internal quotation marks omitted); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N.Y. 

2009), aff’d, 613 F.3d 346 (2d Cir. 2010)).

54. Almost all of those factors (to the extent applicable) weigh in favor of this 

Court’s abstention from exercising jurisdiction over the Adversary Proceeding.  Specifically, the 

Court’s abstention from the Adversary Proceeding, which involves the validity of a foreclosure 

with respect to a single loan owned by the Debtors, will have virtually no effect on the 

administration of the Debtors’ estates.  Conversely, however, exercising jurisdiction will likely 

encourage many other similarly-situated parties to initiate non-core adversary proceedings before 

this Court, potentially saturating the Court’s docket and distracting both the Court and the 

Debtors’ professionals from the critical issues affecting the Debtors’ restructuring efforts.  
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55. The Adversary Proceeding raises issues concerning the validity of the 

Foreclosure, whether the Debtor Defendants violated contracts that are subject to North Carolina 

state law, and whether the Debtor Defendants violated North Carolina state statutes.  These are 

purely state law questions and are wholly unrelated to the administration of the Debtors’ 

bankruptcy cases.  Accordingly, they should be left to judges sitting in North Carolina to decide. 

There is no reason for this Court to evaluate Plaintiffs’ state law claims—this Adversary 

Proceeding is a clear example of forum shopping by Plaintiff.  

56. To the extent Plaintiff believes she has monetary claims against the Debtor 

Defendants, she should have filed a proof of claim in the Debtors’ bankruptcy cases.  To the 

extent she wishes to further litigate issues related to the Property itself, however, the proper 

venue for their adjudication is North Carolina, as there is no jurisdictional basis for Plaintiff to 

prosecute her claims in this District other than under 28 U.S.C. § 1334.  Plaintiff currently is 

pursuing a similar action against SunTrust, SunTrust Bank, the Debtor Defendants and others in 

the MDNC Court.  To the extent Plaintiff wishes to pursue any non-monetary relief in the 

MDNC Action against the Debtor Defendants, Plaintiff can request relief from the automatic stay 

to pursue the Debtor Defendants in that venue.  Further, to the extent Plaintiff has any remaining 

valid claims and defenses to the Foreclosure of the Property, relief from the automatic stay 

enjoining actions against the Debtors has already been granted pursuant to the Supplemental 

Servicing Order6 previously entered by this Court.  

                                                
6 The term “Supplemental Servicing Order” refers to the Final Supplemental Order Under Bankruptcy Code 
Sections 105(a), 362, 363, 502, 1107(a), And 1108 And Bankruptcy Rule 9019 (I) Authorizing The Debtors To 
Continue Implementing Loss Mitigation Programs; (II) Approving Procedures For Compromise And Settlement Of 
Certain Claims, Litigations And Causes Of Action; (III) Granting Limited Stay Relief To Permit Foreclosure And 
Eviction Proceedings, Borrower Bankruptcy Cases, And Title Disputes To Proceed; And (IV) Authorizing And 
Directing The Debtors To Pay Securitization Trustee Fees And Expenses [Dkt. No. 774], which was entered on July 
13, 2012.
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57. As discussed above, the proper forum for Plaintiff’s claims and defenses 

to be litigated is in North Carolina, not before this Court.  Plaintiff’s attempts to circumvent the 

proper forum for her claims should not be countenanced.  Substantially all of the applicable 

factors weigh heavily in favor of this Court’s abstention from asserting jurisdiction over the 

Adversary Proceeding.  As such, the Debtor Defendants respectfully request that the Court 

decline to exercise jurisdiction and dismiss the Adversary Proceeding.

CONCLUSION

Accordingly, for the reasons set forth herein the Debtor Defendants respectfully 

requests that the Court dismiss the Adversary Proceeding with prejudice and grant such other and 

further relief as it deems just and proper. 

Dated: January 7, 2013
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum 
Stefan W. Engelhardt
Samantha Martin
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and 
Debtors in Possession
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Hearing Date and Time: February 28, 2013 at 10:00 a.m. (EST)
Response Deadline:  February 21, 2013 at 4:00 p.m. (EST)

ny-1070353

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum
Stefan W. Engelhardt
Samantha L. Martin

Counsel for the Debtors and 
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Jennifer L. Wilson, :
:

Plaintiff, :
:

                   v. :
:

Residential Capital, LLC, et al. :
:

Defendants. :

Adv. Proc. 12-01936 (MG) 

------------------------------------------------------x
In re :

:
RESIDENTIAL CAPITAL, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

NOTICE OF DEBTORS’ MOTION FOR DISMISSAL OF ADVERSARY
PROCEEDING PURSUANT TO BANKRUPTCY RULE 7012(b) AND

FRCP 12(b)(1) AND 12(b)(6) OR, IN THE ALTERNATIVE, PERMISSIVE 
ABSTENTION PURSUANT TO 28 U.S.C. §1334(c)(1)
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PLEASE TAKE NOTICE that on January 7, 2013, Defendants Residential 

Capital, LLC (“ResCap”) and Residential Funding Company, LLC (“RFC” and, together with 

ResCap, the “Debtor Defendants”), each a debtor and debtor in possession in the above-

captioned chapter 11 cases (collectively with all affiliated debtors and debtors in possession, the 

“Debtors”), filed the Debtors’ Motion for Dismissal of Adversary Proceeding Pursuant to 

Bankruptcy Rule 7012(b) and FRCP 12(b)(1) and 12(b)(6) Or, in the Alternative, Permissive 

Abstention Pursuant to 28 U.S.C. § 1334(c)(1) (the “Motion”) with the United States 

Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”).  A hearing 

to consider the Motion is scheduled for February 28, 2013 at 10:00 a.m. (prevailing Eastern 

Time) before the Honorable Martin Glenn, United States Bankruptcy Judge, in Courtroom 501 at 

the Bankruptcy Court, One Bowling Green, New York, New York 10004.

PLEASE TAKE FURTHER NOTICE that any objection to the Motion must be 

in writing, conform to the Federal Rules of Bankruptcy Procedure, the Local Bankruptcy Rules 

for the Southern District of New York, and the Notice, Case Management, and Administrative 

Procedures approved by the Bankruptcy Court [Docket No. 141], be filed electronically by 

registered users of the Bankruptcy Court’s electronic case filing system, and be served, so as to 

be received no later than February 21, 2013 at 4:00 p.m. (prevailing Eastern Time), upon (a) 

counsel for the Debtors, Morrison & Foerster LLP, 1290 Avenue of the Americas, New York, 

NY 10104 (Attn: Norman S. Rosenbaum, Stefan W. Engelhardt and Samantha L. Martin); (b) the 

Office of the United States Trustee for the Southern District of New York, 33 Whitehall Street, 

21st Floor, New York, NY 10004 (Attn: Tracy Hope Davis, Linda A. Riffkin, and Brian S. 

Masumoto); (c) the Office of the United States Attorney General, U.S. Department of Justice, 

950 Pennsylvania Avenue NW, Washington, DC 20530-0001 (Attn: US Attorney General, Eric 
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H. Holder, Jr.); (d) Office of the New York State Attorney General, The Capitol, Albany, NY 

12224-0341 (Attn: Nancy Lord, Esq. and Enid N. Stuart, Esq.); (e) Office of the U.S. Attorney 

for the Southern District of New York, One St. Andrews Plaza, New York, NY 10007 (Attn: 

Joseph N. Cordaro, Esq.); (f) counsel for Ally Financial Inc., Kirkland & Ellis LLP, 153 East 

53rd Street, New York, NY 10022 (Attn: Richard M. Cieri); (g) counsel to Barclays Bank PLC, 

as administrative agent for the DIP lenders, Skadden, Arps, Slate, Meagher & Flom LLP, Four 

Times Square, New York, NY 10036 (Attn: Ken Ziman & Jonathan H. Hofer); (h) counsel for 

the committee of unsecured creditors, Kramer Levin Naftalis & Frankel LLP, 1177 Avenue of 

the Americas, New York, NY 10036 (Attn: Kenneth Eckstein & Greg Horowitz); (i) counsel for 

Ocwen Loan Servicing, LLC, Clifford Chance US LLP, 31 West 52nd Street, New York, NY 

10019 (Attn: Jennifer C. DeMarco and Adam Lesman); (j) counsel for Berkshire Hathaway Inc., 

Munger, Tolles & Olson LLP, 355 South Grand Avenue, Los Angeles, CA 90071 (Attention:  

Thomas Walper and Seth Goldman); (k) Internal Revenue Service, P.O. Box 7346, Philadelphia, 

PA 19101-7346 (if by overnight mail, to 2970 Market Street, Mail Stop 5-Q30.133, Philadelphia, 

PA 19104-5016); and (l) Securities and Exchange Commission, New York Regional Office, 3 

World Financial Center, Suite 400, New York, NY 10281-1022 (Attn: George S. Canellos, 

Regional Director).
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PLEASE TAKE FURTHER NOTICE that if an objection to the Motion is not 

timely filed and served, the Bankruptcy Court may enter an order granting the relief requested in 

the Motion without further notice or opportunity to be heard afforded to any party.

Dated: January 7, 2013
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum 
Stefan W. Engelhardt
Samantha L. Martin
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and 
Debtors in Possession
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MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum
Stefan W. Engelhardt
Samantha Martin

Counsel for the Debtors and 
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Jennifer L. Wilson, :
:

Plaintiff, :
:

                   v. :
:

Residential Capital, LLC, et al. :
:

Defendants. :

Adv. Proc. 12-01936 (MG)

------------------------------------------------------x
In re :

:
RESIDENTIAL CAPITAL, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY 
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS’ MOTION 

FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY 
RULE 7012(b) AND FRCP 12(b)(1) AND 12(b)(6) OR, IN THE ALTERNATIVE, 

PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C. §1334(c)(1)
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I, Jennifer Scoliard, declare as follows:

A. Background and Qualifications

1. I serve as In-House Senior Bankruptcy Counsel in the legal department 

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), a limited liability company 

organized under the laws of the state of Delaware and the parent of the other debtors and debtors 

in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”).  I joined 

ResCap in January 2008 and have been ResCap’s In-House Bankruptcy counsel since September 

2010.  

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, I am 

responsible for the management of all non-routine bankruptcy litigation nationwide, including 

contested bankruptcy matters.

3. I am authorized to submit this declaration (the “Declaration”) in support of 

the Debtors’ Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule 

7012(b) FRCP 12(b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.  

§1334(c)(1), dated November 12, 2012 (the “Motion”).1

4. In my capacity as In-House Senior Bankruptcy Counsel, I am generally 

familiar with the Debtors’ litigation matters, including the prior and pending litigation involving 

Plaintiff.  Except as otherwise indicated, all statements in this Declaration are based upon my 

personal knowledge; information supplied or verified by personnel in departments within the 

Debtors’ various business units; my review of the Debtors’ litigation case files, books and 

records as well as other relevant documents; my discussions with other members of the Legal 

Department; information supplied by the Debtors’ consultants; or my opinion based upon 

                                                
1 Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection.
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experience, expertise, and knowledge of the Debtors’ litigation matters, financial condition 

and/or history.  In making my statements based on my review of the Debtors’ litigation case 

files, books and records, relevant documents, and other information prepared or collected by the 

Debtors’ employees or consultants, I have relied upon these employees and consultants 

accurately recording, preparing, collecting, or verifying any such documentation and other 

information.  If I were called to testify as a witness in this matter, I would testify competently to 

the facts set forth herein.

B. Events Giving Rise to the Adversary Proceeding

(i) Plaintiff’s Loan and Foreclosure

5. On January 18, 2007, Plaintiff executed a note in favor of SunTrust 

Mortgage, Inc. d/b/a Sun America Mortgage (“SunTrust”) in the amount of $296,000.00 (the 

“Note”).  The Note was secured by real property located at 7801 Pinecroft Court, Harrisburg, 

North Carolina (the “Property”) pursuant to a deed of trust recorded in book 7295, pages 122-

140 of the Cabarrus County Registry, executed contemporaneously with the Note (the “Deed of 

Trust”).  See Note, annexed hereto as Exhibit A, and Deed of Trust, annexed hereto as Exhibit 

B.  The Note was endorsed from SunTrust Mortgage, Inc. d/b/a Sun America Mortgage to blank 

and transferred to the RALI 2007 Series QS5 Trust, for which Deutsche Bank Trust Company 

Americas was the trustee and RFC was the master servicer.  

6. SunTrust acted as the sub-servicer of Plaintiff’s mortgage loan and Debtor 

RFC was the master servicer for Plaintiff’s mortgage loan.  On October 21, 2009, Substitute 

Services, Inc. was appointed as substitute trustee under the Deed of Trust.  The Deed of Trust 

was then assigned by SunTrust to SunTrust Bank on November 18, 2009 (effective March 1, 

2007).  
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7. On December 1, 2009, a foreclosure proceeding was commenced by 

Substitute Services, Inc. before the Assistant Clerk of Superior Court of Cabarrus County (the 

“Clerk”) by means of a special proceeding bearing file number 09-SP-1613 (the “Foreclosure”). 

8. On January 25, 2010, the Clerk entered an order allowing the foreclosure 

sale to proceed pursuant to N.C. Gen. Stat. § 45-21.16 (the “Order”).  Wilson did not appeal 

from the Clerk’s Order or file any judicial action to enjoin the Foreclosure.  

9. On November 15, 2010, Substitute Services, Inc. held the Foreclosure sale 

and SunTrust Bank was the highest bidder at the sale.  Thereafter, on November 30, 2010, 

Substitute Services, Inc. executed a Trustee’s Deed in favor of Deutsche Bank Trust Company 

Americas, as Trustee RALI 2007-QS5.  RFC now services the Property as an REO.  Nearly two 

years after the Foreclosure sale, Wilson is still in possession of the Property.  

(ii) The WDNC Action

10. On November 12, 2010, Plaintiff filed a complaint in the District Court for 

the Western District of North Carolina (the “WDNC Court”), Case No. 10-CV-573 (the “WDNC 

Action”), against SunTrust Bank and Does 1-10 inclusively, along with a motion for a temporary 

restraining order seeking a stay of the Foreclosure sale (the “Request for TRO”).  On March 17, 

2011, Plaintiff filed an amended complaint (the “Amended WDNC Complaint”), adding multiple 

defendants, including Debtor RFC.  Plaintiff did not properly serve RFC in the WDNC Action 

and RFC did not submit a response to the Amended WDNC Complaint.
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If you have any questions related to this notice, please call (888) 926-3479 
 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Gary S. Lee 
Lorenzo Marinuzzi 
 
Counsel for the Debtors and  
Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

NOTICE OF DEADLINES FOR FILING PROOFS OF CLAIM 

TO ALL PERSONS AND ENTITIES WITH CLAIMS AGAINST RESIDENTIAL CAPITAL, LLC OR ITS AFFILIATED ENTITIES THAT 
ARE ALSO DEBTORS AND DEBTORS IN POSSESSION: 

On August 29, 2012, the United States Bankruptcy Court for the Southern District of New 
York (the U.S. Bankruptcy Court”) entered an order (the “Bar Date Order”) establishing 
November 9, 2012 at 5:00 p.m. (Prevailing Eastern Time) (the “General Bar Date”) as the last 
date and time for each person or entity (including individuals, partnerships, corporations, joint 
ventures, corporations, estates, trusts, and governmental units) to file a proof of claim against 
Residential Capital, LLC its affiliates that are also debtors and debtors in possession in those 
proceedings (collectively, the “Debtors”). Solely as to governmental units the Bar Date Order 
established November 30, 2012 at 5:00 p.m. (Prevailing Eastern Time) as the last date and 
time for each such governmental unit to file a proof of claim against the Debtors (the 
“Governmental Bar Date,” and, together with the General Bar Date, the “Bar Dates”). 

The Bar Dates and the procedures set forth below for filing proofs of claim apply to all claims 
against the Debtors that arose before May 14, 2012, the date on which the Debtors commenced 
cases under Chapter 11 of the United States Bankruptcy Code (the “Petition Date”), except for 
those holders of the claims listed in section 4 below that are specifically excluded from the 
General Bar Date filing requirement. 
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1. WHO MUST FILE A PROOF OF CLAIM 

You MUST file a proof of claim to vote on a Chapter 11 plan filed by the Debtors or to share 
in distributions from the Debtors’ bankruptcy estates if you have a claim that arose before the 
filing of the Debtors’ Chapter 11 petitions on the Petition Date and it is not one of the types of 
claims described in section 4 below.  Claims based on acts or omissions of the Debtors that 
occurred before the Petition Date must be filed on or before the applicable Bar Date, even if such 
claims are not now fixed, liquidated or certain or did not mature or become fixed, liquidated or 
certain before the Petition Date. 

Under section 101(5) of the Bankruptcy Code and as used in this Notice, the word “claim” 
means: (a) a right to payment, whether or not such right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 
secured, or unsecured; or (b) a right to an equitable remedy for breach of performance if such 
breach gives rise to a right to payment, whether or not such right to an equitable remedy is 
reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured or 
unsecured. 

 

2.  WHAT TO FILE 

Each filed proof of claim must conform substantially to the Proof of Claim Form (as defined in 
the Bar Date Order).  Copies of the Proof of Claim Form may be obtained at 
http://www.kccllc.net/rescap.  Each proof of claim must be signed by the claimant or by an 
authorized agent of the claimant.  Each proof of claim must be written in English and be 
denominated in United States currency.  You should attach to each completed proof of claim any 
documents on which the claim is based (if voluminous, attach a summary) or an explanation as 
to why the documents are not available. 

Any holder of a claim against more than one Debtor must file a separate proof of claim with 
respect to each such Debtor and all holders of claims must identify on their proof of claim the 
specific Debtor against which their claim is asserted.  A list of the names of the Debtors and their 
respective case numbers is attached to the Proof of Claim Form. 

Under the Bar Date Order, the filing of a Proof of Claim Form shall be deemed to satisfy the 
procedural requirements for the assertion of administrative priority claims under section 
503(b)(9) of the Bankruptcy Code. 
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3. WHEN AND WHERE TO FILE 

Except as provided for herein, all proofs of claim must be filed so as to be actually received on 
or before November 9, 2012 at 5:00 p.m. (Prevailing Eastern Time), or solely as to 
governmental units on or before November 30, 2012 at 5:00 p.m. (Prevailing Eastern 
Time), at: 

(i) If by mail or overnight courier: 

ResCap Claims Processing Center, c/o KCC
PO Box 5004 

Hawthorne, CA 90250 

 

 

(ii) if by hand delivery:   

United States Bankruptcy Court for the Southern District of New York 
One Bowling Green, Room 534 

New York, New York 10004 

or  

ResCap Claims Processing Center, c/o KCC 
2335 Alaska Ave 

El Segundo, CA 90245 

Proofs of claim will be deemed timely filed only if actually received at the ResCap Claims 
Processing Center or hand delivered to the U.S. Bankruptcy Court on or before 5:00 p.m. 
(Prevailing Eastern Time) on the applicable Bar Date.  Proofs of claim may not be delivered by 
facsimile, or electronic mail. 

 

4. WHO NEED NOT FILE A PROOF OF CLAIM 

You do not need to file a proof of claim on or before the General Bar Date if you are: 

(a) Any person or entity that has already properly filed a proof of claim against the 
applicable Debtor or Debtors with the Clerk of the Bankruptcy Court for the 
Southern District of New York in a form substantially similar to the Proof of 
Claim Form; 

(b) Any person or entity whose claim is listed on the Debtors’ schedules of assets and 
liabilities and/or schedules of executory contracts and unexpired leases 
(collectively, the “Schedules”), provided that: (i) the claim is not scheduled as 
“disputed,” “contingent” or “unliquidated”; and (ii) the claimant agrees with the 
amount, nature and priority of the claim as set forth in the Schedules; and (iii) the 
claimant agrees that the claim is an obligation of the specific Debtor against 
which the claim is listed on the Schedules; 
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(c) Any person or entity that holds a claim that has been allowed by an order of the 
Court entered on or before the applicable Bar Date; 

(d) Any person or entity whose claim has been paid in full by any of the Debtors; 

(e) Any person or entity that holds a claim for which specific deadlines have been 
fixed by an order of the Court entered on or before the applicable Bar Date; 

(f) Any person or entity that holds a claim allowable under sections 503(b) and 
507(a) of the Bankruptcy Code as an expense of administration (other than any 
claim allowable under section 503(b)(9) of the Bankruptcy Code);  

(g) Any Debtor having a claim against another Debtor or any of the non-debtor 
subsidiaries of Residential Capital, LLC having a claim against any of the 
Debtors; 

(h) Any person or entity that holds an interest in any of the Debtors, which interest is 
based exclusively upon the ownership of common stock, membership interests, 
partnership interests, or warrants or rights to purchase, sell or subscribe to such a 
security or interest; provided, however, that interest holders that wish to assert 
claims (as opposed to ownership interests) against any of the Debtors that arise 
out of or relate to the ownership or purchase of an interest, including claims 
arising out of or relating to the sale, issuance, or distribution of the interest, must 
file Proofs of Claim on or before the applicable Bar Date, unless another 
exception identified herein applies;  

(i) Any person or entity whose claim is limited exclusively to the repayment of 
principal, interest, and/or other applicable fees and charges (a “Debt Claim”) on 
or under any bond or note issued or guaranteed by the Debtors pursuant to an 
indenture (the “Debt Instruments”); provided, however, that (i) the foregoing 
exclusion in this subparagraph shall not apply to the Indenture Trustee under the 
applicable Debt Instruments (an “Indenture Trustee”), (ii) the Indenture Trustee 
shall be required to file one Proof of Claim, on or before the General Bar Date, 
with respect to all of the Debt Claims on or under each of the applicable Debt 
Instruments, and (iii) any holder of a Debt Claim wishing to assert a claim, other 
than a Debt Claim, arising out of or relating to a Debt Instrument shall be required 
to file a Proof of Claim on or before the Bar Date, unless another exception in this 
paragraph applies;  

(j) Any person or entity holding a claim for principal, interest and other fees and 
expenses under the Debtors’ secured financing facilities (the “Financing 
Facilities”)1 to the extent of, and only for such claims relating to the Financing 
Facilities; or 

                                                 
1 “Financing Facilities” as used herein shall mean the Debtors’ financing facilities that are exempt from filing a 
Proof of Claim Form as previously ordered by the Court [Docket Nos. 471, 490 and 491]. 

12-01936-mg    Doc 4-3    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 2 - 9 
   Pg 7 of 35



 

ny-1043431  

 (k) Any person or entity that holds a claim against a securitization trust (each a 
“Trust”) that is based exclusively upon the ownership of a note, bond and/or 
certificate backed by mortgage loans held by the Trust; provided, however, that 
holders of such notes, bonds and/or certificates that wish to assert claims against 
the Debtors (as opposed to claims against the applicable Trust) must file Proofs of 
Claim on or before the applicable Bar Date, unless another exception identified 
herein applies. 

This Notice is being sent to many persons and entities that have had some relationship with or 
have done business with the Debtors but may not have an unpaid claim against the Debtors.  
Receipt of this Notice does not mean that you have a claim or that the Debtors or the Court 
believe that you have a claim against the Debtors. 

 

5. EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

If you have a claim arising out of the rejection of an executory contract or unexpired lease, you 
must file a proof of claim by the later of (a) the applicable Bar Date and (b) thirty (30) days after 
the date of entry of an order of rejection (unless the order of rejection provides otherwise). 

 

6. CONSEQUENCES OF FAILURE TO FILE A PROOF OF CLAIM BY THE BAR 
DATE  

ANY HOLDER OF A CLAIM THAT IS NOT EXCEPTED FROM THE 
REQUIREMENTS OF THE BAR DATE ORDER, AS DESCRIBED IN SECTION 4 
ABOVE, AND THAT FAILS TO TIMELY FILE A PROOF OF CLAIM IN THE 
APPROPRIATE FORM WILL BE FOREVER BARRED, ESTOPPED AND ENJOINED 
FROM ASSERTING SUCH CLAIM AGAINST THE DEBTORS, THEIR SUCCESSORS, 
THEIR CHAPTER 11 ESTATES AND THEIR RESPECTIVE PROPERTY OR FILING 
A PROOF OF CLAIM WITH RESPECT TO SUCH CLAIM, FROM VOTING ON ANY 
PLAN OF REORGANIZATION FILED IN THESE CASES AND FROM 
PARTICIPATING IN ANY DISTRIBUTION IN THE DEBTORS’ CASES ON 
ACCOUNT OF SUCH CLAIM OR RECEIVING FURTHER NOTICES REGARDING 
SUCH CLAIM. 

 

7. THE DEBTORS’ SCHEDULES AND ACCESS THERETO 

You may be listed as the holder of a claim against one or more of the Debtors in the Debtors’ 
Schedules.  If you rely on the Debtors’ Schedules, it is your responsibility to determine that your 
claim is accurately listed on the Schedules.  If you agree with the nature, amount and status of 
your claim as listed on the Debtors’ Schedules, and if you do not dispute that your claim is 
against only the specified Debtor, and if your claim is not described as “disputed,” “contingent,” 
or “unliquidated,” you need not file a proof of claim.  Otherwise, or if you decide to file a proof 
of claim, you must do so before the applicable Bar Date in accordance with the procedures set 
forth in this Notice. 
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Copies of the Debtors’ Schedules are available for inspection on the Court’s internet website at 
www.nysb.uscourts.gov and on the independent website maintained by the Debtors, 
http://www.kccllc.net/rescap.  A login and password to the Court’s Public Access to Electronic 
Court Records (“PACER”) are required to access www.nysb.uscourts.gov and can be obtained 
through the PACER Service Center at www.pacer.psc.uscourts.gov.  Copies of the Schedules 
may also be examined between the hours of 9:00 a.m. and 4:30 p.m. (Prevailing Eastern Time), 
Monday through Friday, at the Office of the Clerk of the Bankruptcy Court, One Bowling Green, 
Room 511, New York, New York 10004-1408. 

Copies of the Debtors’ Schedules may also be obtained by written request to the Debtors’ 
claims agent at the address set forth below:   

ResCap Claims Processing Center 
c/o KCC 

PO Box 5004 
Hawthorne, CA 90250 

 

8. RESERVATION OF RIGHTS 

The Debtors reserve their right to object to any proof of claim, whether filed or scheduled, on 
any grounds.  The Debtors reserve their right to dispute or to assert offsets or defenses to any 
claim reflected on the Schedules or any amendments thereto, as to amount, liability, 
classification or otherwise, and to subsequently designate any claim as disputed, contingent, 
unliquidated or undetermined. 

A holder of a possible claim against the Debtors should consult an attorney regarding 
matters in connection with this Notice, such as whether the holder should file a Proof of 
Claim.   

Dated: New York, New York 
August 29, 2012 

BY ORDER OF THE COURT 
 

Gary S. Lee 
Lorenzo Marinuzzi  
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
 
Counsel for the Debtors and  
Debtors in Possession 
 

 
 
 

If you have any questions related to this notice, please call (888) 926-3479 
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UNITED STATES BANKRUPTCY COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 

 
In Re:      )  
       ) Case No. 10-31255 
JENNIFER L. WILSON,    ) Chapter 13 

     ) 
    Debtor.  ) 
                             )  

 
ORDER 

 
 This matter comes before the court upon the debtor’s motion 

for extension of time to file missing schedules and statements. 

For good cause shown, the court GRANTS the debtor an extension 

of time until Friday, June 4, 2010, to file her missing 

schedules and statements as referenced in the court’s May 4, 

2010, Notice of Deficient Filing.  Failure to file the necessary 

documents by that date will result in this case being dismissed 

without further notice. 

This Order has been signed electronically.     United States Bankruptcy Court 
The judge’s signature and court’s seal 
appear at the top of the Order 

_____________________________
George R. Hodges

United States Bankruptcy Judge

David E. Weich

Clerk, U.S. Bankruptcy Court
Western District of North Carolina

May  18  2010

FILED & JUDGMENT ENTERED
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UNITED STATES BANKRUPTCY COURT 

FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
CHARLOTTE DIVISION 

 
In Re:      )  
       ) Case No. 10-31255 
JENNIFER L. WILSON,    ) Chapter 13 

     ) 
    Debtor.  ) 
                             )  

 
ORDER 

 
 This matter comes before the court upon the debtor’s second 

motion for extension of time to file missing schedules and 

statements.  In her motion, the debtor indicates that she is 

seeking to hire an attorney and, therefore, seeks an additional 

21 days in which to file her missing schedules and statements. 

For good cause shown, the court GRANTS the debtor an additional 

extension of time until Friday, July 2, 2010, to file her 

missing schedules and statements as referenced in the court’s 

May 4, 2010, Notice of Deficient Filing.  The court will not 

entertain additional requests for an extension of time to file 

the missing schedules and statements and failure to file the

_____________________________
George R. Hodges

United States Bankruptcy Judge

David E. Weich

Clerk, U.S. Bankruptcy Court
Western District of North Carolina

Jun  10  2010
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necessary documents by July 2, 2010, will result in this case 

being dismissed without further notice. 

This Order has been signed electronically.     United States Bankruptcy Court 
The judge’s signature and court’s seal 
appear at the top of the Order 
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UNITED STATES BANKRUPTCY COURT
Western District of North Carolina

Charlotte Division

Case No. 10−31255
Chapter 13

In Re: Debtor(s) (name(s) used in the last 8 years, including married, maiden, trade, and address):

Jennifer L. Wilson
aka Jennifer L. Rivera

7801 Pinecroft Court
Harrisburg, NC 28075
Social Security No.: xxx−xx−8009

NOTICE AND ORDER OF VOLUNTARY DISMISSAL

TAKE NOTICE  that the above−referenced debtor filed a notice or motion seeking to be dismissed from this case,
and it appears that this case has not been converted previously under 11 U.S.C. § 706, § 1112, or § 1208.

NOTICE IS FURTHER GIVEN AND IT IS ORDERED that the above−referenced debtor is hereby
DISMISSED.

Dated: July 6, 2010 BY THE COURT

George R. Hodges
United States Bankruptcy Judge

Electronically filed and signed (7/6/10)
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UNITED STATES BANKRUPTCY COURT
Western District of North Carolina

Charlotte Division

Case No. 10−31255
Chapter 13

In Re: Debtor(s) (name(s) used in the last 8 years, including married, maiden, trade, and address):

Jennifer L. Wilson
aka Jennifer L. Rivera

7801 Pinecroft Court
Harrisburg, NC 28075
Social Security No.: xxx−xx−8009

FINAL DECREE

The estate of the above named debtor has been fully administered.

IT IS ORDERED THAT:

Warren L. Tadlock is discharged as trustee of the estate of the above named debtor and the bond is cancelled.♦ 
The chapter 13 case of the above named debtor is closed.♦ 

Dated: August 11, 2010 BY THE COURT

George R. Hodges
United States Bankruptcy Judge

Electronically filed and signed (8/11/10)
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 This Court is obligated to determine sua sponte whether it has jurisdiction.  See, e.g., Grupo1

Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 593 (2004).

  In an abundance of caution, the Court also notes that it lacks diversity jurisdiction pursuant to 282

U.S.C. § 1332.  Although Plaintiff has not asserted diversity jurisdiction, as the party invoking the Court’s

jurisdiction, Plaintiff bears the burden of demonstrating that diversity jurisdiction exists.  Hertz Corp. v.

Friend, ___ U.S. ___, 130 S. Ct. 1181, 1194 (2010).  By naming ten Does as Defendants, but then failing to

provide any information of their citizenship, Plaintiff has not satisfied the complete-diversity requirement.

See Exxon Mobil Corp. v. Allapattah Serv., Inc., 545 U.S. 546, 553-54 (2005); Fifty Assoc. v. Prudential Ins.

Co. of America, 446 F.2d 1187, 1191 (9th Cir. 1970) (“In the federal courts ‘John Doe’ casts no magical spell

on a complaint otherwise lacking in diversity jurisdiction”).  Additionally, Plaintiff has provided no allegation

that the amount-in-controversy exceeds $75,000.  28 U.S.C. § 1332.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
DOCKET NO. 3:10-CV-573-FDW-DCK

JENNIFER L. WILSON,

Plaintiff,

vs.

SUNTRUST BANK, INC., and JOHN DOES 
(1-10),

Defendants.

)
)
)
)
)
)
)
)
)
)

ORDER

THIS MATTER is before the Court on pro se Plaintiff’s Emergency Motion for Temporary

Restraining Order (“Motion for TRO”).  (Doc. No. 3).  Because this Court lacks subject-matter

jurisdiction, Plaintiff’s Motion for TRO is DENIED.1

 Plaintiff’s Complaint alleges that subject matter jurisdiction exists pursuant to 28 U.S.C. §

1331, commonly referred to as federal question jurisdiction.   (Compl. ¶ 3).  However, the well-2

pleaded complaint rule requires that the federal question appear on the face of a properly-pleaded

complaint, otherwise jurisdiction is lacking.  Columbia Gas Transmission Corp. v. Drain, 237 F.3d

366, 370 (4th Cir. 2001) (citing Merrell Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 808 (1986)).

“To establish federal question jurisdiction, [plaintiffs] bear the burden of demonstrating that a

Case 3:10-cv-00573-FDW-DCK   Document 4   Filed 11/15/10   Page 1 of 3

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 2 of 108



2

substantial question of federal law is raised by their complaint..”  Scott v. Wells Fargo Home Mortg.

Inc., 326 F. Supp. 2d 709, 719 (E.D.Va. 2003) (citing Mulcahey v. Columbia Organic Chems. Co.,

29 F.3d 148 (4th Cir. 1994)).

Here, Plaintiff has failed to raise a substantial question of federal law.  Plaintiff’s Complaint

seeks relief for three purported causes of action.  The first two causes of action, for wrongful

foreclosure and to quiet title, respectively, arise under state common law.  Although it is well-

established that federal courts enjoy federal question jurisdiction over some state law claims, the

scope of jurisdiction has been limited to those claims that “‘really and substantially involv[e] a

dispute or controversy respecting the validity, construction, or effect of [federal] law.’”  Grable &

Sons Metal Prod., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308, 313 (2005) (quoting Shulthis v.

McDougal, 225 U.S. 561, 569 (1912)).  Plaintiff’s state-law claims do not involve a question of

federal law, but instead turn on the validity of a mortgage note and a deed of trust, (Compl. ¶¶ 7-36)

– issues governed by state law.  See, e.g., In re American Appliance, 272 B.R. 587, 596 (Bankr.

D.N.J. 2002) (citing Butner v. United States, 440 U.S. 48 (1979)).

Plaintiff’s third purported cause of action challenges Defendants’ standing to initiate non-

judicial foreclosure proceedings.  Plaintiff apparently attacks Defendants’ standing to foreclose on

Plaintiff’s home on the grounds that Defendants do not hold a valid note, (Compl. ¶ 37),  and thus

Plaintiff’s standing challenge merges with her wrongful foreclosure action and fails to invoke a

substantial federal question.  To the extent Plaintiff’s standing challenge invokes the federal

Constitution, (Compl. ¶ 41), Plaintiff appears to misconstrue the nature of the federal standing

requirement, which is to enforce the Article III case-or-controversy requirement. See, e.g.,

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342 (2006).  The standing requirement thus applies

only  to federal judicial actions, see id., not a “non-judicial foreclosure proceeding.”  (Compl. ¶ 39).
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 Even assuming, arguendo, the Court has jurisdiction, Plaintiff has failed to make the necessary3

showing to issue a TRO.  See Winter v. Natural Resources Defense Council, Inc., 129 S.Ct. 365, 374 (2008).

3

Furthermore, to the extent Plaintiff appears to be challenging Defendants’ standing before this

Court, (Compl. ¶¶ 42, 49(b)), Plaintiff misunderstands the standing requirement, which places the

burden on plaintiffs availing themselves of federal courts to demonstrate standing.  Id. at 352

(citations omitted).3

IT IS THEREFORE ORDERED that Plaintiff’s Motion for TRO (Doc. No. 3) is DENIED.

IT IS SO ORDERED.

     Signed: November 15, 2010
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
DOCKET NO. 3:10-CV-573-FDW-DCK

JENNIFER L. WILSON,

Plaintiff,

vs.

SUNTRUST BANK, INC., et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)

ORDER

THIS MATTER is before the Court on pro se Plaintiff’s Response to the Court’s Order to

Show Cause (Doc. No. 47).  Having reviewed Plaintiff’s Response, the Court construes the

Response and accompanying Affidavit to be a Motion for Voluntary Dismiss pursuant to Fed. R.

Civ. P. 41(a)(2).  Because venue is improper in the Western District of North Carolina, Plaintiff’s

Complaint is DISMISSED without prejudice.

Plaintiff filed suit on November 12, 2010, seeking to enjoin the foreclosure sale of the

property located at 7801 Pinecroft Court, Harrisburg, North Carolina 28075 in Cabarrus County.

(Compl. ¶ 1).  The Court denied Plaintiff’s Emergency Motion for Temporary Restraining Order

(Doc. No. 4) and pursuant to an order of this Court, Plaintiff amended her Complaint on March 17,

2011.  (Doc. No.  15).  Plaintiff’s Amended Complaint alleges that venue in the Western District of

North Carolina is proper because “the closing of the loan secured by the subject property was

performed by State Street Title Group, LLC and the subject property and Plaintiff are all located

within the District of this Court.”  (Am. Compl. ¶ 3).  The Court recognized, however, that Cabarrus

County, North Carolina–the situs of the subject property and Plaintiff’s current location–is located

entirely within the Middle District of North Carolina.  The Court ordered Plaintiff to show cause
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2

how venue is proper in the Western District pursuant to 28 U.S.C. § 1391, et seq., on May 4, 2011.

Plaintiff responded to the Court’s Show Cause Order on May 25, 2011, and admitted that

“venue may be incorrect.”  (Doc. No. 47 at 1).  Plaintiff further stated although the “Court has

discretion to transfer this civil action to the Middle District [of] North Carolina” pursuant to 28

U.S.C. § 1404, Plaintiff had already “initiated the steps necessary to have this civil action moved

to the proper venue.”  (Id.)  To Plaintiff’s Response, Plaintiff attached an “Affidavit of Mistake”

detailing her reasons for filing suit in this District and describing her efforts to “correct this

mistake.”  (Wilson Aff. ¶ 9).  Importantly, Plaintiff states she “has since filed a new complaint in

the Middle District Court and has had the new complaint properly served upon all parties.”  (Wilson

Aff. ¶ 8).  Indeed, the Court takes judicial notice that on May 16, 2011, Plaintiff filed a complaint

in the Middle District of North Carolina.  See Wilson v. Suntrust Bank Inc., et al., No. 1:11-cv-390-

UA-LPA (M.D.N.C.).

Because Plaintiff admits that venue in this District is improper and has taken the step of re-

filing her complaint in another district instead of seeking transfer of this action pursuant to 28 U.S.C.

§ 1404, the Court construes Plaintiff’s Response to be a Motion for Voluntary Dismissal pursuant

to Rule 41(a)(2).  Rule 41(a)(2) provides “[e]xcept as provided in rule 41(a)(1), an action may be

dismissed at the plaintiff’s request only by court order, on terms that the court considers proper”

subject to certain limitations which are inapplicable.  The Court will exercise its discretion, see, e.g.,

Walter Kidde Portable Equip., Inc. v. Universal Sec. Instruments, Inc., 479 F.3d 1330, 1336 (Fed.

Cir. 2007), and GRANT Plaintiff’s Motion. 

IT IS THEREFORE ORDERED that Plaintiff’s Response to the Court’s Order to Show

Cause (Doc. No. 47) be converted to a Motion for Voluntary Dismissal.  Because venue in this

District is improper, Plaintiff’s Motion is GRANTED.  Plaintiff’s Complaint is hereby DISMISSED
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without prejudice.

The Clerk is directed to send a copy of this Order to Plaintiff at 4360 Highway 49 S. 500-

251, Harrisburg, North Carolina 28075, and to counsel for Defendants.

IT IS SO ORDERED.

       Signed: May 26, 2011
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~#4847-6807-9881 v.1~ 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

GREENSBORO DIVISION 
Civil Action No. 3:11-cv-390 

 
JENNIFER L. WILSON 
 

Plaintiff, 
 

vs. 
 
SunTrust Bank, incorporated in Georgia; 
SunTrust Mortgage, Inc.; Residential Funding 
Company, LLC; The Law Firm of Hutchens, 
Senter & Britton, P.A.; Substitute Trustee 
Services, Inc.; Jennifer F. Thomas, Assistant 
Clerk of General Court of Justice North 
Carolina; and DOES 1-10 inclusively, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 

ANSWER OF RESIDENTIAL 
FUNDING COMPANY, LLC TO 

COMPLAINT 
 

 

Pursuant to Rule 12 of the Federal Rules of Civil Procedure, Defendant Residential 

Funding Company, LLC (“RFC”), responding to the Complaint in this action, alleges and says 

the following: 

First Defense 

 The Complaint should be dismissed pursuant to Rule 12(b)(1) of the Federal Rules of 

Civil Procedure because the Court lacks subject matter jurisdiction. 

Second Defense 

 The Complaint should be dismissed pursuant to Rule 12(b)(2) of the Federal Rules of 

Civil Procedure for lack of personal jurisdiction. 

Third Defense 

 The Complaint should be dismissed pursuant to Rule 12(b)(4) of the Federal Rules of 

Civil Procedure for insufficient process. 
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Fourth Defense 

 The Complaint should be dismissed pursuant to Rule 12(b)(5) of the Federal Rules of 

Civil Procedure for insufficient service of process. 

Fifth Defense 

 The Complaint fails to state a claim upon which relief can be granted and therefore the 

Complaint should be dismissed pursuant to Rule 12(b)(6) of the Federal Rules of Civil 

Procedure. 

Sixth Defense 

RFC, answering the individual paragraphs of the Complaint, alleges and says the 

following: 

1. Paragraph 1 of the Complaint does not contain allegations of fact and a response 

is not required. To the extent a response is required, the allegations contained in paragraph 1 of 

the Complaint are denied. 

JURISDICTION 

2. With respect to the allegations contained in paragraph 2 of the Complaint, it is 

denied that diversity of citizenship exists between the parties.  The remaining allegations 

contained in paragraph 2 of the Complaint are denied. 

VENUE 

3. RFC does not object to the venue of this action.  It is denied that diversity of 

citizenship exists between the parties to this action. 

NATURE OF THE ACTION 

4. The allegations contained in paragraph 4 of the Complaint are denied. 

5. With respect to the allegations contained in paragraph 5 of the Complaint, it is 

admitted that RFC, among other things, acquires mortgage loans, packages the loans as 

Case 1:11-cv-00390-UA-LPA   Document 25   Filed 06/09/11   Page 2 of 17

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 66 of 108



3 
 
~#4847-6807-9881 v.1~ 

securities, and transfers them to investors.  It is further admitted that that the promissory note 

executed by Plaintiff in favor of SunTrust Mortgage, Inc. d/b/a Sun America Mortgage on March 

1, 2007 and the deed of trust executed by Plaintiff securing such promissory note were 

transferred to RFC after the closing of Plaintiff’s loan.  The remaining allegations contained in 

paragraph 6 of the Complaint are denied. 

6. The allegations contained in paragraph 6 of the Complaint are denied. 

7. The allegations contained in paragraph 7 of the Complaint are denied. 

8. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 8 of the Complaint, and accordingly, those 

allegations are denied. 

9. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 9 of the Complaint, and accordingly, those 

allegations are denied. 

PARTIES 

10. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 10 of the Complaint, and accordingly, those 

allegations are denied. 

11. With respect to the allegations contained in paragraph 11 of the Complaint, it is 

admitted upon information and belief that SunTrust Bank is a bank organized under the laws of 

the State of Georgia with its principal place of business located in Atlanta, Georgia.  The 

remaining allegations contained in paragraph 12 of the Complaint are denied. 

12. With respect to the allegations contained in paragraph 12 of the Complaint, it is 

admitted upon information and belief that SunTrust Mortgage, Inc. is a corporation organized 
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under the laws of the Commonwealth of Virginia with its principal place of business in Virginia. 

It is further admitted that SunTrust Mortgage, Inc. is a wholly-owned subsidiary of SunTrust 

Bank.  The remaining allegations in paragraph 12 of the Complaint are denied. 

13. With respect to the allegations contained in paragraph 13 of the Complaint, it is 

admitted that RFC is a limited liability company organized under the laws of the State of 

Delaware.  RFC is a wholly-owned indirect subsidiary of Ally Financial, Inc, f/k/a GMAC, Inc.  

The remaining allegations contained in paragraph 13 of the Complaint are denied. 

14. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 14 of the Complaint, and accordingly, those 

allegations are denied. 

15. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 15 of the Complaint, and accordingly, those 

allegations are denied. 

16. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 16 of the Complaint, and accordingly, those 

allegations are denied. 

FIRST CAUSE OF ACTION 
Misrepresentation – Breach of Fiduciary Duty 

17. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 16 of the Complaint. 

18. With respect to paragraph 18 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 
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19. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 19 of the Complaint, and accordingly, those 

allegations are denied. 

20. With respect to paragraph 20 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  RFC lacks sufficient knowledge or 

information upon which to form a belief as to the truth of the remaining allegations contained in 

paragraph 21 of the Complaint, and accordingly, those allegations are denied. 

21. RFC Mortgage denies that Plaintiff is entitled to any relief from RFC in this 

action including, but not limited to, the relief requested in subsections a-j of paragraph 21 of the 

Complaint. 

SECOND CAUSE OF ACTION 
Malicious Prosecution 

22. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 21 of the Complaint. 

23. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 23 of the Complaint, and accordingly, those 

allegations are denied. 

24. With respect to paragraph 24 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

25. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 25 of the Complaint, and accordingly, those 

allegations are denied. 
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26. With respect to paragraph 26 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

27. With respect to paragraph 27 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  In further response to the allegations contained 

in paragraph 27 of the Complaint, it is denied that any of the documents referenced in paragraph 

28 of the Complaint are void or voidable. 

28. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-j of paragraph 28 of the 

Complaint. 

THIRD CAUSE OF ACTION 
Malfeasance 

29. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 28 of the Complaint. 

30. With respect to paragraph 30 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

31. Paragraph 31 of the Complaint states legal conclusions to which no response is 

required.  To the extent a response is required, the allegations contained in paragraph 31 of the 

Complaint are denied. 

32. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 32 of the Complaint, and accordingly, those 

allegations are denied. 
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33. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-i of paragraph 33 of the 

Complaint. 

34. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in paragraph 34 of the Complaint. 

FOURTH CAUSE OF ACTION 
Material Breach of Oath of Office 

35. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 34 of the Complaint. 

36. With respect to paragraph 36 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

37. The allegations contained in paragraph 37 of the Complaint are admitted upon 

information and belief. 

38. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 38 of the Complaint, and accordingly, those 

allegations are denied. 

39. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 39 of the Complaint, and accordingly, those 

allegations are denied. 

40. Paragraph 40 of the Complaint states legal conclusions to which no response is 

required.  To the extent a response is required, the allegations contained in paragraph 41 of the 

Complaint are denied. 
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41. With respect to paragraph 41 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

42. With respect to paragraph 42 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

43. With respect to paragraph 43 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

44. With respect to paragraph 44 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

45. Paragraph 45 of the Complaint states legal conclusions to which no response is 

required.  To the extent a response is required, the allegations contained in paragraph 45 of the 

Complaint are denied. 

46. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-i of paragraph 46 of the 

Complaint. 

47. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in paragraph 47 of the Complaint. 

FIFTH CAUSE OF ACTION 
Material Breach of Contract 

48. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 47 of the Complaint. 
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49. The allegations contained in paragraph 49 of the Complaint are denied. 

50. With respect to paragraph 50 of the Complaint, RFC admits that the promissory 

note executed by Plaintiff in favor of SunTrust Mortgage, Inc. d/b/a Sun America Mortgage on 

March 1, 2007 and the deed of trust executed by Plaintiff securing such promissory note were 

transferred to RFC after the closing of Plaintiff’s loan.  RFC lacks sufficient knowledge or 

information upon which to form a belief as to the truth of the remaining allegations contained in 

paragraph 50 of the Complaint, and accordingly, those allegations are denied. 

51. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 51 of the Complaint, and accordingly, those 

allegations are denied. 

52. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 52 of the Complaint, and accordingly, those 

allegations are denied. 

53. The allegations contained in paragraph 53 of the Complaint are denied. 

54. With respect to paragraph 54 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

55. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 55 of the Complaint, and accordingly, those 

allegations are denied. 

56. With respect to paragraph 56 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  RFC lacks sufficient knowledge or 
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information upon which to form a belief as to the truth of the remaining allegations contained in 

paragraph 56 of the Complaint, and accordingly, those allegations are denied. 

57. With respect to paragraph 57 of the Complaint, RFC admits that the promissory 

note executed by Plaintiff in favor of SunTrust Mortgage, Inc. d/b/a Sun America Mortgage on 

March 1, 2007 and the deed of trust executed by Plaintiff securing such promissory note were 

transferred to RFC after the closing of Plaintiff’s loan. 

58.  With respect to paragraph 58 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  RFC admits, upon information and belief, that 

Plaintiff’s loan was a part of RALI Series 2007-QS5. 

59. With respect to paragraph 59 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

60. With respect to paragraph 60 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  

61. The allegations contained in paragraph 61 of the Complaint are admitted. 

62. With respect to paragraph 62 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied.  

63. With respect to paragraph 63 of the Complaint, RFC craves reference to the PSA 

referenced and asserts that such document, to the extent it exists, speaks for itself, and any 

allegations inconsistent therewith are denied.  

Case 1:11-cv-00390-UA-LPA   Document 25   Filed 06/09/11   Page 10 of 17

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 74 of 108



11 
 
~#4847-6807-9881 v.1~ 

64. With respect to paragraph 64 of the Complaint, RFC craves reference to the PSA 

referenced and asserts that such document, to the extent it exists, speaks for itself, and any 

allegations inconsistent therewith are denied.  

65. With respect to paragraph 65 of the Complaint, RFC craves reference to the PSA 

referenced and asserts that such document, to the extent it exists, speaks for itself, and any 

allegations inconsistent therewith are denied.  

66. With respect to the allegations contained in paragraph 66 of the Complaint, it is 

admitted that SunTrust Mortgage is a sub-servicer of Plaintiff’s loan.  RFC lacks sufficient 

knowledge or information upon which to form a belief as to the truth of the allegations contained 

in paragraph 67 of the Complaint, and accordingly, those allegations are denied. 

67. The allegations contained in paragraph 67 of the Complaint are denied. 

68. With respect to paragraph 68 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

69. With respect to paragraph 69 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

70. The allegations contained in paragraph 70 of the Complaint are denied. 

71. The allegations contained in paragraph 71 of the Complaint are denied. 

72. The allegations contained in paragraph 72 of the Complaint are denied. 

73. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-j of paragraph 73 of the 

Complaint. 
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SIXTH CAUSE OF ACTION 
Breach of Covenant 

74. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 73 of the Complaint. 

75. With respect to paragraph 75 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

76. Paragraph 76 of the Complaint states legal conclusions to which no factual 

response is required.   

77. It is admitted that RFC is the Master Servicer of Plaintiff’s loan at issue in this 

lawsuit. 

78. The allegations contained in paragraph 78 of the Complaint are admitted. 

79. With respect to paragraph 79 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

80. With respect to paragraph 80 of the Complaint, RFC craves reference to the PSA 

referenced and asserts that such document, to the extent it exists, speaks for itself, and any 

allegations inconsistent therewith are denied. 

81. Paragraph 81 of the Complaint states legal conclusions to which no factual 

response is required.   

82. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 82 of the Complaint, and accordingly, those 

allegations are denied. 

83. The allegations contained in paragraph 83 of the Complaint are denied. 

Case 1:11-cv-00390-UA-LPA   Document 25   Filed 06/09/11   Page 12 of 17

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 76 of 108



13 
 
~#4847-6807-9881 v.1~ 

84. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-i of paragraph 84 of the 

Complaint. 

SEVENTH CAUSE OF ACTION 
Quiet Title 

85. RFC hereby incorporates by reference and re-alleges its responses to paragraphs 1 

through 84 of the Complaint. 

86. RFC lacks sufficient knowledge or information upon which to form a belief as to 

the truth of the allegations contained in paragraph 86 of the Complaint, and accordingly, those 

allegations are denied. 

87. With respect to paragraph 87 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

88. With respect to paragraph 88 of the Complaint, RFC craves reference to the PSA 

referenced and asserts that such document, to the extent it exists, speaks for itself, and any 

allegations inconsistent therewith are denied. 

89. With respect to paragraph 89 of the Complaint, RFC craves reference to the 

document referenced and asserts that such document, to the extent it exists, speaks for itself, and 

any allegations inconsistent therewith are denied. 

90. The allegations contained in paragraph 90 of the Complaint are denied. 

91. The allegations contained in paragraph 91 of the Complaint are denied. 

92. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in subsections a-h of paragraph 92 of the 

Complaint. 
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93. RFC denies that Plaintiff is entitled to any relief from RFC in this action 

including, but not limited to, the relief requested in paragraphs 93-101 of the Complaint. 

Seventh Defense 

Plaintiff’s claims are barred in whole or in part by the applicable statutes of limitations. 

Eighth Defense 

Plaintiff’s claims are barred in whole or in part by the doctrines of estoppel and waiver. 

Ninth Defense 

Plaintiff’s claims are barred in whole or in part by the doctrine of ratification. 

Tenth Defense 

Plaintiff’s damages, which damages are denied, were not proximately caused by any act 

of RFC, thus barring recovery. 

Eleventh Defense 

Plaintiff’s claims are barred in whole or in part by the mootness doctrine. 

Twelfth Defense 

Plaintiff’s claims are barred in whole or in part by the doctrine of unclean hands. 

Thirteenth Defense 

 To the extent Plaintiff is found to have failed to mitigate her damages, the existence of 

which is denied, then Plaintiff’s claims are barred.   
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Fourteenth Defense 

 Plaintiff’s claims are barred in whole or in part by the doctrine of res judicata and/or 

collateral estoppel. 

Fifteenth Defense 

 Plaintiff’s claims are barred in whole or in part by the Rooker-Feldman doctrine. 

Sixteenth Defense 

RFC reserves the right to assert additional defenses in this action if and when it becomes 

apparent to RFC—through discovery or otherwise—that such defenses are applicable to this 

matter. 

PRAYER FOR RELIEF 

WHEREFORE, Defendant Residential Funding Company, LLC respectfully requests that 

the Court: 

1. Order that Plaintiff have and recover nothing from RFC; 

2. Dismiss the Complaint with prejudice;  

3. Award RFC its costs in this action; and 

4. Award such other and further relief as the Court deems just and proper. 
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This the 9th day of June, 2011. 

 
By:  s/_Julia B. Hartley______   
 Christina R. Hunoval 
 N.C. State Bar No. 37194 
 Julia B. Hartley 
 N.C. Bar No. 35188 
 Nelson Mullins Riley & Scarborough LLP 
 100 North Tryon Street, Suite 4200 
 Charlotte, NC  28202 
 Telephone:  (704) 417-3000 
 Facsimile:  (704) 377-4814 
 Email:  christina.hunoval@nelsonmullins.com  
 Email:  julia.hartley@nelsonmullins.com  

 
 Attorneys for Defendant Residential Funding 
 Company, LLC 
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Certificate of Service 
 
 The undersigned hereby certifies that a copy of the foregoing Answer was duly served 
when the same was deposited into the United States Mail, first-class postage prepaid, addressed 
as follows: 
 

Jennifer Lynn Wilson 
4365 Highway 49 S. 500-251 
Harrisburg NC 28075 

  
 This the 9th day of June, 2011. 
 
 
 

By:  s/_Julia B. Hartley________________  
 Christina R. Hunoval 
 N.C. State Bar No. 37194 

Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  christina.hunoval@nelsonmullins.com 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendant Residential Funding 
Company, LLC 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 
GREENSBORO DIVISION 
Civil Action No. 3:11-cv-390 

 
JENNIFER L. WILSON 
 

Plaintiff, 
 

vs. 
 
SunTrust Bank, incorporated in Georgia; 
SunTrust Mortgage, Inc.; Residential Funding 
Company, LLC; The Law Firm of Hutchens, 
Senter & Britton, P.A.; Substitute Trustee 
Services, Inc.; Jennifer F. Thomas, Assistant 
Clerk of General Court of Justice North 
Carolina; and DOES 1-10 inclusively, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

SUNTRUST MORTGAGE, INC., 
SUNTRUST BANK, AND 

RESIDENTIAL FUNDING 
COMPANY, LLC’S MOTION TO 

DISMISS FOR LACK OF SUBJECT 
MATTER JURISDICTION  

 

 Pursuant to Rules 12(b)(1) and 12(h)(3) of the Federal Rules of Civil Procedure, 

Defendants SunTrust Mortgage, Inc., SunTrust Bank, and Residential Funding Company, LLC, 

(collectively, the “Bank Defendants”), respectfully request that the Court dismiss Plaintiff’s 

claims related to the state court foreclosure for lack of subject matter jurisdiction.  In support of 

this Motion, the Bank Defendants respectfully show the Court that this Court lacks subject 

matter jurisdiction of this action based on the Rooker/Feldman doctrine.  The Bank Defendants 

refer the Court to their Memorandum in Support of Motion to Dismiss for Lack of Subject 

Matter Jurisdiction and Motion for Judgment on the Pleadings for a further explanation of why 

they are entitled to the relief they seek here. 

 WHEREFORE, the Bank Defendants respectfully request that the Court: 

1. Grant the Bank Defendants’ Motion to Dismiss for Lack of Subject Matter 

Jurisdiction; 
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2. Enter a judgment in the Bank Defendants’ favor dismissing with prejudice this 

action; and 

3. Award such other and further relief as the Court deems just and proper. 

 
 
This the 11th day of September, 2012. 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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Certificate of Service 
 
 The undersigned hereby certifies that a copy of the foregoing Motion was duly served 
when it was electronically filed with the Clerk of Court using the CM/ECF system, which will 
send notification of such filing to: 
 

Grady L Balentine, Jr. 
gbalentine@ncdoj.gov 
 
J. Scott Flowers 
jsflowers@hutchenandsenter.com 

 
 
 The undersigned further certifies that a copy of the foregoing Motion was duly served 
when the same was deposited into the United States Mail, first-class postage prepaid, addressed 
as follows: 
 

Jennifer Lynn Wilson 
4365 Highway 49 S. 500-251 
Harrisburg NC 28075 

  
 This the 11th day of  September, 2012. 
 
 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

GREENSBORO DIVISION 
Civil Action No. 3:11-cv-390 

 
JENNIFER L. WILSON 
 

Plaintiff, 
 

vs. 
 
SunTrust Bank, incorporated in Georgia; 
SunTrust Mortgage, Inc.; Residential Funding 
Company, LLC; The Law Firm of Hutchens, 
Senter & Britton, P.A.; Substitute Trustee 
Services, Inc.; Jennifer F. Thomas, Assistant 
Clerk of General Court of Justice North 
Carolina; and DOES 1-10 inclusively, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

RESIDENTIAL FUNDING 
COMPANY, LLC’S MOTION FOR 
JUDGMENT ON THE PLEADINGS 

 

 

 Pursuant to Rules 12(c) and 12(h)(2) of the Federal Rules of Civil Procedure, Defendant 

Residential Funding Company, LLC (“RFC”), respectfully requests that the Court enter a 

judgment on the pleadings on Plaintiff’s claim for violation of 12 U.S.C. § 2605(b).  In support 

of this Motion, RFC respectfully shows the Court that the Complaint fails to state a claim against 

RFC for violation of 12 U.S.C. § 2605(b).  RFC refers the Court to its Memorandum in Support 

of Motion to Dismiss for Lack of Subject Matter Jurisdiction and Motion for Judgment on the 

Pleadings for a further explanation of why it is entitled to the relief it seeks here. 

 WHEREFORE, RFC respectfully requests that the Court: 

1. Grant RFC’s Motion for Judgment on the Pleadings; 

2. Enter a judgment in RFC’s favor dismissing with prejudice Plaintiff’s claim for 

violation of 12 U.S.C. § 2605(b); and 

3. Award such other and further relief as the Court deems just and proper. 
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This the 11th day of September, 2012. 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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Certificate of Service 
 
 The undersigned hereby certifies that a copy of the foregoing Motion was duly served 
when it was electronically filed with the Clerk of Court using the CM/ECF system, which will 
send notification of such filing to: 
 

Grady L Balentine, Jr. 
gbalentine@ncdoj.gov 
 
J. Scott Flowers 
jsflowers@hutchenandsenter.com 

 
 
 The undersigned further certifies that a copy of the foregoing Motion was duly served 
when the same was deposited into the United States Mail, first-class postage prepaid, addressed 
as follows: 
 

Jennifer Lynn Wilson 
4365 Highway 49 S. 500-251 
Harrisburg NC 28075 

  
 This the 11th day of  September, 2012. 
 
 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

GREENSBORO DIVISION 
Civil Action No. 3:11-cv-390 

 
JENNIFER L. WILSON 
 

Plaintiff, 
 

vs. 
 
SunTrust Bank, incorporated in Georgia; 
SunTrust Mortgage, Inc.; Residential Funding 
Company, LLC; The Law Firm of Hutchens, 
Senter & Britton, P.A.; Substitute Trustee 
Services, Inc.; Jennifer F. Thomas, Assistant 
Clerk of General Court of Justice North 
Carolina; and DOES 1-10 inclusively, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

SUNTRUST MORTGAGE, INC., 
SUNTRUST BANK, AND 

RESIDENTIAL FUNDING 
COMPANY, LLC’S MEMORANDUM 

IN SUPPORT OF MOTION TO 
DISMISS FOR LACK OF SUBJECT 

MATTER JURISDICTION AND 
MOTION FOR JUDGMENT ON THE 

PLEADINGS 
 

 
 Pursuant to Local Rule 7.2, Defendants SunTrust Mortgage, Inc. (“STM”), SunTrust 

Bank (“STB”), and Residential Funding Company, LLC (“RFC”), (collectively the “Bank 

Defendants”) submit this Memorandum in Support of Motion to Dismiss for Lack of Subject 

Matter Jurisdiction and Motion for Judgment on the Pleadings.   

NATURE OF THE MATTER  

 This lawsuit represents yet another misguided attempt by Plaintiff Jennifer L. Wilson 

(“Wilson”) to undo a foreclosure sale that was conducted pursuant to an Order of the Clerk of 

Court of the North Carolina General Court of Justice for Cabarrus County and to hold STM, 

STB, RFC, and the other named defendants liable for claims related to the foreclosure of her 
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property.1

 As an initial matter, this Court lacks subject matter jurisdiction over Wilson’s claims 

related to the foreclosure proceeding in state court based on the Rooker/Feldman doctrine.  

Furthermore, it is clear from the face of the pleadings filed in this action that Wilson’s purported 

claim against RFC for violation of 12 U.S.C. § 2605(b) fails to state a claim upon which relief 

can be granted. 

  Wilson is also attempting to assert a claim for violation of the Real Estate Settlement 

Procedures Act (“RESPA”) against RFC. 

Accordingly, STM, STB, and RFC have now moved the Court to dismiss this action in its 

entirety with prejudice pursuant to Rules 12(b)(1), 12(c), 12 (h)(2), and 12(h)(3) of the Federal 

Rules of Civil Procedure on the grounds that this Court lacks subject matter jurisdiction and the 

Complaint fails to state a claim for violation of the RESPA against RFC.  All other Defendants 

named in this action have filed separate motions to dismiss, which are currently pending before 

this Court. 

FACTUAL ALLEGATIONS 

On January 18, 2007, Wilson obtained a loan in the principal amount of $296,000.00 

from SunTrust Mortgage, Inc. d/b/a Sun America Mortgage (hereinafter, the “Loan”).  The Loan 

was evidenced by a promissory note and secured by a deed of trust recorded in book 7295, pages 

122-140 of the Cabarrus County Registry (the “Note” and “Deed of Trust,” respectively).2

                                           
1 See Wilson v. Federal National Mortgage Association, et al. 3:11-cv-537-MOC-DCK (W.D.N.C. Apr. 
19, 2012) (dismissed for lack of subject matter jurisdiction) (Order attached as Exhibit A to this 
memorandum); Wilson v. SunTrust Bank, Inc., et al., 3:11-cv-580-FDW (W.D.N.C Feb. 23, 2012) 
(dismissed for lack of subject matter jurisdiction) (Order attached as Exhibit B to this memorandum).  
These cases concerned other loans and properties previously owned by Wilson. 

  In 

2 See Promissory Note and Deed of Trust attached as Exhibit A and Exhibit B, respectively, to the 
Complaint filed by Wilson.   
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the Deed of Trust, Wilson granted to STM a security interest in a parcel of real property located 

at 7801 Pinecroft Court, Harrisburg, North Carolina (the “Property”).3

On December 1, 2009, as the result of Wilson’s default under the terms of the Loan, a 

foreclosure proceeding was commenced by Substitute Services, Inc., the substitute trustee, 

before the Assistant Clerk of Superior Court of Cabarrus County by means of a special 

proceeding bearing file number 09-SP-1613 (the “Foreclosure”).

   

4  Wilson’s last payment made 

on the Loan was in June 2009.5  On January 25, 2010, the Assistant Clerk of Superior Court of 

Cabarrus County entered an order allowing a foreclosure sale to proceed pursuant to N.C. Gen. 

Stat. § 45-21.16.6  In doing so, the Assistant Clerk of Court found “[t]hat SunTrust Bank is the 

holder of the note sought to be foreclosed and it evidences that this is a valid debt owned by 

Jennifer L. Wilson.”7  The Clerk of Court also found that “the debtors have shown no valid 

reason why foreclosure should not commence.”8  Wilson did not appeal from the Clerk’s Order 

or file a separate action to enjoin the Foreclosure.  On November 15, 2010, the substitute trustee 

held the Foreclosure sale and STB c/o STM was the highest bidder at the sale.9

Plaintiff filed this action on or about May 16, 2011 seeking damages related to the 

Foreclosure, an Order setting aside the Clerk’s Order allowing the Foreclosure sale, and 

  Nearly two 

years after the Foreclosure sale and over three years since she made a payment on the Loan, 

Wilson is still in possession of the Property. 

                                           
3 See Deed of Trust. 
4 Compl., ¶ 9. 
5 See Affidavit of Annette Holman-Foreman attached as Exhibit H to the Complaint. 
6 Compl., ¶ 30; see also Order allowing foreclosure attached as Exhibit D to Complaint (“Foreclosure 
Order”). 
7 Foreclosure Order, ¶ 1. 
8 Id., ¶ 4. 
9 See Report of Sale attached hereto as Exhibit C. 
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“rescission of all documents related to the subject property.”10

Despite the Clerk of Court’s denial of Wilson’s Motion for Entry of Default, Wilson filed 

Motions to Set Aside Denial of Default as to STM, STB, and RFC.  On July 25, 2012, this Court 

denied Wilson’s Motions to Set Aside Denial of Default.

  On June 9, 2011, STM, STB, 

and RFC filed Answers to the Complaint. 

11

STATEMENT OF QUESTIONS PRESENTED 

  STM, STB, and RFC now join the 

other Defendants in this action in filing a Motion to Dismiss for Lack of Subject Matter 

Jurisdiction and RFC also moves for entry of a judgment on the pleadings as to Wilson’s 

purported RESPA claim against RFC.   

 1. Does this Court lack subject matter jurisdiction over this matter based on the 

Rooker/Feldman doctrine because the action seeks to appeal the judicial determination of the 

Cabarrus County Superior Court?   

 2. As to the only claim not directly related to the Foreclosure, does the Complaint 

fail to state a claim for violation of 12 U.S.C. § 2605(b) against RFC? 

ARGUMENT 

I. This action should be dismissed pursuant to Fed. R. Civ. P. 12(b)(1) because this 
Court lacks subject matter jurisdiction over the action.  

 
Wilson’s Complaint is an attempt to re-litigate issues that have already been judicially 

determined by the North Carolina state courts and consequently should be dismissed under the 

Rooker/Feldman doctrine.  The Rooker-Feldman doctrine is premised upon two United States 

Supreme Court decisions; Rooker v. Fidelity Trust Co.12

                                           
10 See Compl., ¶¶ 95, 97, Prayer for Relief. 

 and District of Columbia Court of 

11 See Text-Only Order entered on July 25, 2012.  
12 263 U.S. 413 (1923). 
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Appeals v. Feldman.13  The doctrine bars the exercise of federal court jurisdiction where the 

claims are “inextricably intertwined” with the claims adjudicated in a state court.14  According 

to Rooker, Feldman, and their progeny, this Court cannot sit in the place of a court of appeal 

reviewing facts or determinations made by North Carolina state courts, particularly where there 

is a means of appeal expressly provided under state law.15

 In Exxon Mobil Corp. v. Saudi Basic Industries Corp.,

 

16 the Supreme Court squarely 

addressed the principals of the Rooker/Feldman doctrine for the first time since the Feldman 

decision. 17   In Exxon Mobil, the Court set forth the following rule of application for the 

doctrine: “The Rooker-Feldman doctrine, we hold today, is confined to cases of the kind from 

which the doctrine acquired its name: cases brought by state-court losers complaining of injuries 

caused by state-court judgments rendered before the district court proceedings commenced and 

inviting district court review and rejection of those judgments.”18

                                           
13 460 U.S. 462 (1983). 

  The Exxon Mobil test for the 

application of the Rooker-Feldman doctrine can be divided into the following four elements: “[1] 

cases brought by state-court losers [2] complaining of injuries caused by state-court judgments 

14 Feldman, 460 U.S. at 483 n. 16 
15 See Washington v. Wilmore, 407 F.3d 274 (4th Cir. 2005); Holliday Amusement Co. of Charleston, Inc. 
v. State of South Carolina, 401 F.3d 534 (4th Cir. 2005), cert. denied, 126 S.Ct. 357.  See also Brumby v. 
Deutsche Bank Nat’l Trust Co., No. 1:09CV144, *6-20 (Feb. 17, 2010 M.D.N.C.) (Plaintiff’s claims 
based on state court foreclosure barred by Rooker-Feldman doctrine because “the state court foreclosure 
order expressly found that Deutsche Bank was the holder of the Note and that Plaintiff had shown no 
valid reason why the foreclosure should not proceed.”). A copy of the Brumby case is attached to this 
memorandum as Exhibit D. 
16 544 U.S. 280 (2005). 
17 Exxon Mobil, 544 U. S. at 287. 
18 Exxon Mobil, 544 U.S. at 284. 
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[3] rendered before the district court proceedings commenced and [4] inviting district court 

review and rejection of those judgments.”19

Wilson’s purported claims satisfy all four elements in that Wilson is complaining of the 

state court Foreclosure, which was completed prior to Wilson initiating this action, and is 

seeking an order from this Court allowing her relief based on the determination that STB was not 

the holder of the Note at the time of the Foreclosure in direct contrast to the state court ruling.   

  

North Carolina statutes set forth the procedure for state clerks of court to determine the 

validity of a debt subject to foreclosure and specifically provide that “the act of the clerk in so 

finding or refusing to find is a judicial act.”20  On January 25, 2010, the Assistant Clerk of Court 

entered an order allowing the Foreclosure and determined that STB was the holder of the Note 

sought to be foreclosed.21

Moreover, Chapter 45 of the North Carolina General Statutes provides a means for appeal 

of an order by a clerk of superior court that permits a foreclosure sale to move forward.

  Accordingly, the issue of whether STB was the holder of the Note 

has already been judicially established pursuant to N.C. Gen. Stat. § 45-21.16.   

22  Such 

an appeal must be made within 10 days of the clerk’s order allowing foreclosure and the appeal 

must be filed in the superior court division of the county where the foreclosure is occurring.23

                                           
19 Id. 

  

Wilson did not pursue the means of appeal provided for under North Carolina law and cannot 

now attempt to appeal the Order in this forum.   

20 N.C. Gen. Stat. § 45-21.16(d1). 
21 See Foreclosure Order. 
22 See N.C. Gen. Stat. § 45-21.6(d1). 
23 See N.C. Gen. Stat. § 45-21.6(e). 
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North Carolina statutes also provide a means for seeking an injunction to restrain 

foreclosure proceedings where equitable grounds exist to stop the foreclosure. 24   Such an 

injunction may be granted by a judge of the state superior court division upon any “equitable 

ground which the court may deem sufficient” but any such injunction must be sought before the 

rights of the parties become “fixed.”25  The rights of the parties become fixed “upon either the 

expiration of the period for filing an upset bid, the provision of injunctive relief precluding the 

consummation of the foreclosure sale, or the occurrence of some similar event.”26

With the exception of the purported RESPA claim, which will be addressed below, all of 

Wilson’s purported claims against STM, STB, and RFC turn on Wilson’s allegation that STB 

was not the holder of the Note at the time of the Foreclosure.  Again, the Assistant Clerk of 

Court entered an order in which she determined that STB was the holder of the Note.

  Wilson did 

not, however, pursue the means available to her under North Carolina law for seeking such an 

injunction, but has attempted to use this Court as a means for obtaining injunctive relief instead, 

despite the issue being moot because the sale has already occurred and the rights of the parties 

having become fixed.  This is precisely the kind of litigation that is intended to be barred under 

Rooker/Feldman, and accordingly, the Complaint should be dismissed.   

27

In sum, each of Wilson’s claims is merely an attempt to re-litigate claims that have 

already been judicially determined and such attempt is specifically prohibited by the 

  The 

Foreclosure Order is a final judgment and this Court lacks subject matter jurisdiction over all of 

Wilson’s claims related to the Foreclosure. 

                                           
24 N.C. Gen. Stat. § 45-21.34. 
25 N.C. Gen. Stat. § 45-21.34.   
26 Goad v. Chase Home Finance, LLC, 704 S.E.2d 1, 4 (N.C. App. 2010). 
27 See Foreclosure Order. 
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Rooker/Feldman doctrine.  Accordingly, this Court should dismiss Wilson’s claims related to 

the Foreclosure for lack of subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1). 

II. Wilson’s purported claim for “Breach of Covenant” against RFC fails to state a 
claim upon which relief can be granted and judgment should be entered on the 
pleadings.  

 The only claim contained in the Complaint that is arguably not related to the Foreclosure 

in state court and thus barred by the Rooker/Feldman doctrine is Wilson’s purported claim for 

“breach of covenant” against RFC, which appears to be claim for violation of 12 U.S.C. § 

2605(b)(1). 28

A. Standard of Decision 

  Nevertheless, judgment should be entered on the pleadings as to this claim 

pursuant to Fed. R. Civ. P. 12(c). 

 Fed. R. Civ. P. 12(c) provides, “[a]fter the pleadings are closed—but early enough not to 

delay trial—a party may move for judgment on the pleadings.”  A motion for judgment on the 

pleadings under Rule 12(c) is assessed under the same standard that applies to a Rule 12(b)(6) 

motion. 29   Judgment on the pleadings is proper where, after accepting all well-pleaded 

allegations in the complaint as true, it appears certain that the plaintiff cannot prove any set of 

facts in support of his claims that entitles him to relief.30

In Bell Atlantic Corp. v. Twombly, the United States Supreme Court held the following: 

  

While a complaint attacked by a Rule 12(b)(6) motion to dismiss 
does not need detailed factual allegations, a plaintiff’s obligation to 
provide the ‘grounds’ of his “entitle[ment] to relief” requires more 
than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action will not do.  Factual allegations must 
be enough to raise a right to relief above the speculative level.31

                                           
28 Compl., ¶¶ 81-82. 

 

29 Walker v. Kelly, 589 F.3d 127, 139 (4th Cir. 2009). 
30 Edwards v. City of Goldsboro, 178 F.3d 231, 244 (4th Cir. 1999). 
31 Bell Atlantic Corp. v. Twombly, 500 U.S. 544(2007). 
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 Accordingly, this Court is not bound by a plaintiff’s unsupported legal conclusions 

because “the purpose of Rule 12(b)(6) is to test the legal sufficiency of the complaint.” 32  

“Conclusory allegations in a complaint, if they stand alone, are a danger sign that the plaintiff is 

engaged in a fishing expedition.”33  “The heavy costs of modern federal litigation . . . counsel 

against launching the parties into pretrial discovery if there is no reasonable prospect that the 

plaintiff can make out a cause of action from the events narrated in the complaint.”34

While “pleadings drafted by pro se litigants are held to less stringent standards than those 

presented to the court by an attorney . . . there are reasonable limits on how far the court should 

go to liberally construe . . . [such] pleadings.”

   

35  “[P]ro se status does not ‘exempt [plaintiffs] 

from compliance with relevant rules of procedural and substantive law.”36  And “one acting pro 

se has no license to harass others and overload the court dockets with meritless or abusive 

litigation.”37

B. Wilson’s RESPA claim against RFC is time-barred. 

    

Wilson alleges that RFC violated provision of the RESPA codified at 12 U.S.C. § 

2605(b), which states the following: 

Each servicer of any federally related mortgage loan shall notify the borrower in 
writing of any assignment, sale, or transfer of the servicing of the loan to any 
other person . . . the notice required under paragraph (1) shall be made to the 
borrower not less than 15 days before the effective date of transfer of the 
servicing of the mortgage loan.38

                                           
32 Randall v. United States, 30 F.3d 518, 522(1994).   

 

33 Migdal v. Rowe Price-Fleming International, Inc., 248 F.3d 321, 326(4th Cir. 2001). 
34 Nixon v. Individual Head of the St. Joseph’s Mortg. Co., 615 F. Supp. 898, 899(N.D. Ind. 1985).   
35 Willis v. MCI Telecomms., 3 F. Supp. 2d 673, 674 (E.D.N.C. 1998), aff’d, 161 F.3d 5(4th Cir. 1998). 
36 Rene v. Citibank, NA, 32 F. Supp. 2d 539, 541(E.D.N.Y. 1999). 
37 Strickland v. A Mortgage Co., 179 B.R. 979, 980(N.D. Ga. 1995). 
38 12 U.S.C. § 2605(b)(1) (emphasis added). 
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 Wilson alleges that RFC did not provide her notice of transfer of servicing 

responsibilities to RFC, which caused her damage in that she was “effectively barred from direct 

communication with the MS [RFC].”39   The statute of limitations for a claim for a violation of 

12 U.S.C. § 2605(b) is three years from the date the violation occurred.40  Therefore, because 

Wilson filed her Complaint in this action on May 16, 2011, her claim for violation of 12 U.S.C. § 

2605(b) must be based on conduct that occurred no earlier than May 16, 2008.  However, 

Wilson alleges in the Complaint that RFC became the master servicer of her loan on March 1, 

2007 when her loan was pooled and sold into a trust.41

 C. 12 U.S.C. § 2605(b) only applies to servicing transferors. 

  Therefore, any alleged violation of the 

requirement of providing notice of a transfer of servicing rights to any other person would have 

occurred no later than 15 days prior to March 1, 2007 – or February 14, 2007.  Thus, because 

Wilson alleges the violation occurred prior to May 16, 2008, her purported claim for violation of 

12 U.S.C. § 2605(b) is barred by the applicable statute of limitations. 

 As an additional ground for dismissal, 12 U.S.C. § 2605(b) applies to transferors of 

servicing rights, not transferees.  Therefore, the alleged responsibility for issuing the notification 

required by 12 U.S.C. § 2605(b) did not rest with RFC, the receiving entity.  Thus, in addition to 

the claim being time barred, Wilson’s allegations do not state a claim for violation of 12 U.S.C. § 

2605(b) because she alleges that RFC was a transferee of servicing rights related to her loan, and 

therefore, judgment should be entered on the pleadings in favor of RFC on Wilson’s purported 

claim for “breach of covenant.”  

                                           
39 Compl., ¶ 83. 
40 12 U.S.C. § 2614. 
41 Compl., ¶¶ 57-61. 
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CONCLUSION 

 Because this Court lacks subject matter jurisdiction over Wilson’s claims related to the 

Foreclosure pursuant to the Rooker/Feldman doctrine and the Complaint fails to state a claim 

upon which relief can be granted as to Wilson’s purported claim against RFC for violation of 12 

U.S.C. § 2605(b), this Court should dismiss with prejudice Wilson’s Complaint in its entirety.   

 
 
This the 11th day of September, 2012. 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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Certificate of Service 
 
 The undersigned hereby certifies that a copy of the foregoing Memorandum was duly 
served when it was electronically filed with the Clerk of Court using the CM/ECF system, which 
will send notification of such filing to: 
 

Grady L Balentine, Jr. 
gbalentine@ncdoj.gov 
 
J. Scott Flowers 
jsflowers@hutchenandsenter.com 

 
 
 The undersigned further certifies that a copy of the foregoing Memorandum was duly 
served when the same was deposited into the United States Mail, first-class postage prepaid, 
addressed as follows: 
 

Jennifer Lynn Wilson 
4365 Highway 49 S. 500-251 
Harrisburg NC 28075 

  
 This the 11th day of  September, 2012. 
 
 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 

 
 

 

Case 1:11-cv-00390-UA-LPA   Document 62   Filed 09/11/12   Page 12 of 12

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 102 of 108



(Voluminous Exhibits Omitted)

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 103 of 108



Exhibit 24

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 104 of 108



Case 1:11-cv-00390-UA-LPA   Document 65   Filed 10/04/12   Page 1 of 4

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 105 of 108



Case 1:11-cv-00390-UA-LPA   Document 65   Filed 10/04/12   Page 2 of 4

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 106 of 108



Case 1:11-cv-00390-UA-LPA   Document 65   Filed 10/04/12   Page 3 of 4

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 107 of 108



Case 1:11-cv-00390-UA-LPA   Document 65   Filed 10/04/12   Page 4 of 4

12-01936-mg    Doc 4-6    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 16 -
 24    Pg 108 of 108



Exhibit 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 1 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 1 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 2 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 2 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 3 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 3 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 4 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 4 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 5 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 5 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 6 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 6 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 7 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 7 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 8 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 8 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 9 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 9 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 10 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 10 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 11 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 11 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 12 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 12 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 13 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 13 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 14 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 14 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 15 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 15 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 16 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 16 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 17 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 17 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 18 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 18 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 19 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 19 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 20 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 20 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 21 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 21 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 22 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 22 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 23 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 23 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 24 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 24 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 25 of 56



Case 1:11-cv-00390-UA-LPA   Document 66   Filed 10/04/12   Page 25 of 25

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 26 of 56



Exhibit 26

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 27 of 56



Case 1:11-cv-00390-UA-LPA   Document 67   Filed 10/15/12   Page 1 of 5

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 28 of 56



Case 1:11-cv-00390-UA-LPA   Document 67   Filed 10/15/12   Page 2 of 5

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 29 of 56



Case 1:11-cv-00390-UA-LPA   Document 67   Filed 10/15/12   Page 3 of 5

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 30 of 56



Case 1:11-cv-00390-UA-LPA   Document 67   Filed 10/15/12   Page 4 of 5

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 31 of 56



Case 1:11-cv-00390-UA-LPA   Document 67   Filed 10/15/12   Page 5 of 5

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 32 of 56



Exhibit 27

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 33 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 1 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 34 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 2 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 35 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 3 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 36 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 4 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 37 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 5 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 38 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 6 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 39 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 7 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 40 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 8 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 41 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 9 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 42 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 10 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 43 of 56



Case 1:11-cv-00390-UA-LPA   Document 68   Filed 10/15/12   Page 11 of 11

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 44 of 56



Exhibit 28

12-01936-mg    Doc 4-7    Filed 01/07/13    Entered 01/07/13 19:47:08     Exhibits 25 -
 28    Pg 45 of 56



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

GREENSBORO DIVISION 
Civil Action No. 3:11-cv-390 

 
JENNIFER L. WILSON 
 

Plaintiff, 
 

vs. 
 
SunTrust Bank, incorporated in Georgia; 
SunTrust Mortgage, Inc.; Residential Funding 
Company, LLC; The Law Firm of Hutchens, 
Senter & Britton, P.A.; Substitute Trustee 
Services, Inc.; Jennifer F. Thomas, Assistant 
Clerk of General Court of Justice North 
Carolina; and DOES 1-10 inclusively, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

RESIDENTIAL FUNDING 
COMPANY, LLC’S REPLY IN 
SUPPORT OF MOTION FOR 

JUDGMENT ON THE PLEADINGS 
 

Pursuant to Local Rule 7.3, Defendant Residential Funding Company, LLC (“RFC”) 

respectfully submits the following reply in support of its Motion for Judgment on the Pleadings. 

I. Plaintiff Jennifer Wilson has failed to demonstrate that the statute of limitations 
applicable to her purported RESPA claim should be equitably tolled. 

 In Wilson’s Memorandum of Points and Authorities in Support of Opposition to RFC’s 

Motion for Judgment on the Pleadings, Wilson asks the Court to invoke the doctrine of equitable 

tolling to salvage her purported RESPA claim against RFC from the applicable three-year statute 

of limitations contained in 12 U.S.C. § 2614.  Wilson argues that the statute of limitations should 

be tolled solely on the grounds that she “was unaware RFC had any role in the mortgage 

documents until October 12, 2010.”1

                                           
1 Memorandum of Points and Authorities in Support of Opposition to Residential Funding Company, 
LLC Motion for Judgment on the Pleadings (“Memo in Opposition”) (Docket No. 68), p. 7.  

  Specifically, Wilson contends that the limitations period 

should not have begun to run until October 12, 2010, the date she claims she “called STM 

[SunTrust Mortgage, Inc.] and engaged in telephonic communication with STM customer 
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2 
 

service” and was allegedly told “STM is not the Note Holder and that RFC is the owner of the 

loan.”2

 The U.S. Court of Appeals for the Fourth Circuit has held that equitable tolling is 

available to litigants only in “those rare instances where—due to circumstances external to the 

party’s own conduct—it would be unconscionable to enforce the limitation period against the 

party and gross injustice would result.”

  Notwithstanding Wilson’s alleged late discovery of RFC’s role related to her loan, 

Wilson’s alleged lack of knowledge concerning RFC’s role is insufficient as a matter of law to 

toll the statute of limitations. 

3  As Wilson acknowledges, “[f]ederal courts have 

typically extended equitable relief only sparingly . . . allow[ing] equitable tolling in situations 

where the claimant has actively pursued his judicial remedies by filing a defective pleading 

during the statutory period, or where the complainant has been induced or tricked by his 

adversary’s misconduct into allowing the filing deadline to pass.”4  Accordingly, this Court has 

held that, to invoke equitable tolling, the plaintiff “bears the burden of establishing two elements: 

that he has been pursuing his rights diligently, and that some extraordinary circumstance stood in 

his way.”5

 In Davis v. Beazer Homes, U.S.A., Inc., the plaintiff consumer claimed that the defendant 

violated § 2607 of the RESPA when it inflated the sales price of her home by including costs of 

financial incentives she had received from the defendant in the sales price.

 

6

                                           
2 Id. 

  The defendant 

3 Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000). 
4 Memo in Opposition, p.6 n.6 (quoting Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96 (1990)). 
5 Davis v. Beazer Homes, U.S.A., Inc., 1:08CV247, 2009 U.S. Dist. LEXIS 107253, at **8-9 (M.D.N.C. 
Nov. 17, 2009) (quoting Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)) (a copy of the Davis case is 
attached to this Reply as Exhibit A); see also Rouse v. Lee, 339 F.3d 238, 246 (4th Cir.2003); United 
States v. Sosa, 364 F.3d 507, 512 (4th Cir. 2004). 
6 Davis, 2009 U.S. Dist. LEXIS 107253, at *10-11. 
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moved to dismiss the claim pursuant to Fed. R. Civ. P. 12(b)(6) on the ground that the one-year 

statute of limitations contained in 12 U.S.C. § 2614 barred plaintiff’s claim.7  Despite the 

plaintiff’s argument that the statute of limitations was subject to equitable tolling, this Court 

granted the defendant’s motion and dismissed the plaintiff’s RESPA claim as time-barred.8

 This Court noted in Davis that 12 U.S.C. § 2614 mandates that RESPA’s limitations 

periods begin to run “on the date of the occurrence of the violation,” and thus, “the so-called 

‘discovery rule’ . . . has no applicability.”

   

9  The Court rejected the plaintiff’s contention that “the 

alleged fraudulent concealment of certain critical facts” constituted an “extraordinary 

circumstance” that kept her from timely filing her RESPA claim.10  This Court stated that, to toll 

the statute of limitations based on fraudulent concealment grounds, the plaintiff must establish 

that “(1) the party pleading the statute of limitations fraudulently concealed facts which are the 

basis of a claim, (2) the claimant failed to discover those facts within the statutory period, (3) the 

exercise of due diligence.”11

Plaintiff has not pled any facts whatsoever to show that she exercised any 
diligence at all in determining whether the cost of the incentives she received 
were actually “priced-in” to the total cost of her home, other than to state as much 
in a completely terse and conclusory manner.  She does not allege that she had (or 
even considered having) an independent appraisal conducted for her own benefit, 
or even that she took the most basic step of asking Defendants whether said 
incentives were actually included in the price of her home -- not that such a 
superficial inquiry would have satisfied her duty to vigilantly protect her own 
rights. See, e.g., Pocahontas Supreme Coal, 828 F.2d at 219 (“‘[D]ue diligence’ 
contemplates more than [a mere] unpursued inquiry” by the claimant.).  

  In rejecting the plaintiff’s allegation of fraudulent concealment and 

ultimately refusing to toll the statute of limitations, this Court stated the following: 

 
                                           
7  Id. at *5. 
8  Id. at *16. 
9 Id. at **6-7. 
10 Id. at * 9. 
11 Id. at *10. 
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 Significantly, Wilson makes no allegations of fraudulent concealment or trickery on the 

part of RFC.  Nor does she allege any other “extraordinary circumstance” that prevented her 

from timely filing her RESPA claim against RFC.  Indeed, the only basis Wilson offers in 

support of equitable tolling is that she simply did not have knowledge of the alleged transfer of 

servicing.  Section 2614 of the RESPA and this Court’s opinion in Davis make clear, however, 

that the discovery rule does not apply to the statute of limitations for RESPA claims. 

 In addition to showing some extraordinary circumstance, in order to be entitled to 

equitable tolling, Wilson must show she exercised diligence.  Wilson, like the plaintiff in Davis, 

makes no allegations in her Complaint or her Memo in Opposition that she engaged in any 

diligence at all to determine that RFC had become the master servicer during the statute of 

limitations period.  Therefore, because Wilson has offered no valid basis for why the 

extraordinary doctrine of equitable tolling should be applied in this case to excuse her late filing, 

her claim against RFC for violation of the RESPA should be dismissed with prejudice. 

II. RFC did not violate RESPA’s transfer-notice requirements. 
 
 In her Complaint, Wilson alleges that RFC violated 12 U.S.C. § 2605(b) when it failed to 

give her notice of a transfer of unspecified servicing rights.12  Section 2605(b) applies only to 

transferors of certain servicing rights and requires that those transferors give notice of such a 

transfer.13  Wilson’s Complaint, however, alleges only that RFC became the master servicer of 

her loan when it was sold by SunTrust Bank or SunTrust Mortgage to RFC. 14

                                           
12 Complaint (Docket No. 1), ¶ 82. 

  Thus, in the 

context of the Complaint’s allegations, RFC could only be considered to be a transferee with 

respect to the transfer of servicing rights for Wilson’s loan.  Accordingly, Wilson now concedes 

13 12 U.S.C. § 2605(b). 
14 Complaint, ¶ 61. 
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she has no claim under § 2605(b).15

 The federal regulations promulgated to implement the RESPA demonstrate that the 

requirement that a transferee give notice of a transfer of servicing is not absolute.  As the U.S. 

District Court for the District of Colorado observed in Huckfeldt v. BAC Home Loans Servicing, 

LP,

  So, Wilson suggests the Court should allow her to amend 

the Complaint to allege a violation of 12 U.S.C. § 2605(c), which requires transferees to give 

notice of certain transfers of servicing rights.  Such a proposed amendment would not, however, 

save Wilson’s purported RESPA claim. 

16 the regulations “provide that no transfer notice is required in certain circumstances where 

the change in servicer is not material . . . so long as ‘there is no change in the payee, address to 

which payment must be delivered, account number, or amount of payment due.”17

The following transfers are not considered an assignment, sale, or transfer of 
mortgage loan servicing for purposes of . . . [the notice] requirement if there is no 
change in the payee, address to which payment must be delivered, account 
number, or amount of payment due: 

  The 

regulation on this point provides: 

 
(A) Transfers between affiliates; 

(B) Transfers resulting from mergers or acquisitions of servicers or 
subservicers; 

(C) Transfers between master servicers, where the subservicer remains 
the same.18

The regulations define “master servicer” as “the owner of the right to perform servicing, which 

may actually perform the servicing itself or may do so through a subservicer” and define 

 

                                           
15 Memo in Opposition, pp. 8-9. 
16 Civil Action No. 10-cv-01072, 2011 U.S. Dist. LEXIS 111581 (D. Col. Sept. 29, 2011).  (A copy of 
Huckfeldt is attached to this brief as Exhibit B.). 
17 Id. at *29 (citing 24 C.F.R. § 3500.21(d)(1)(i)(A), (B)). 
18 24 C.F.R. § 3500.21(d)(1)(i) (emphasis added). 
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“subservicer” as “a servicer who does not own the right to perform servicing but does so on 

behalf of the master servicer.”19

 The plaintiff in the Huckfeldt case mentioned above claimed she had not received notice 

of a transfer of the servicing rights for her mortgage loan.

 

20  Rejecting the plaintiff’s claim that 

the lack of notice entitled the plaintiff to pursue a RESPA claim, the district court first noted that 

the loan had not been “transferred” from one entity to another but was still being held by the 

same entity, which had merely changed its name.21  The court then further held that “[m]oreover, 

Ms. Huckfeldt has come forward with no evidence that the payee, address for payment, account 

number, or amount of the payment changed as a result of BAC’s name change.”22

 It is apparent from a consideration of the Complaint’s allegations and exhibits that, 

assuming the allegations are true, the alleged transfer in this case would not trigger RESPA’s 

notice requirements.  Wilson alleges SunTrust Bank or SunTrust Mortgage held her loan until it 

was sold to RFC in March 2007, at which point Wilson alleges RFC became the master servicer 

for the loan.

 

23  Wilson further alleges that RFC appointed either SunTrust Bank or SunTrust 

Mortgage—the alleged previous holder of her loan—to act as the subservicer for the loan.24

                                           
19 Id. § 3500.21(a). 

  The 

foreclosure affidavit attached as Exhibit H to the Complaint shows Wilson continued to make 

payments on her loan even after the transfer.  Specifically, the affidavit shows Wilson made 

20 Huckfeldt, 2011 U.S. Dist. LEXIS 111581 at *29. 
21 Id. at **29-30. 
22 Id. at *20. 
23 Complaint, ¶¶ 57, 61. 
24 Id., ¶ 51. 
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payments through June 1, 2009,25 over two years after the alleged transfer to RFC in March 

2007.26

 Connecting the dots in Wilson’s poorly worded Complaint, the allegations suggest 

something akin to the transfer from one master servicer to another with the same party—

SunTrust Bank or SunTrust Mortgage—continuing to accept monthly mortgage payments.    

SunTrust Bank or SunTrust Mortgage would have fulfilled this role first as the note holder and 

then as a formally designated subservicer.  In other words, the Complaint’s allegations suggest 

the entity performing the role of subservicer, either formally or informally, did not change.  The 

foreclosure affidavit attached to the Complaint, which shows Wilson kept making payments well 

after the alleged transfer, shows Wilson still had the information that would have been conveyed 

to her in a notice of transfer—assuming such a notice was required in this case—and was able to 

make her payments. For her part, Wilson has not alleged that she was deprived of any payee 

information necessary for her to make her payments.  Thus, the principal problem that the 

RESPA transfer-notice statute and regulations apparently seek to avoid—that a borrower defaults 

because she does not know where to send her payments—did not occur in this case.  Wilson has 

failed to state a claim based on either 12 U.S.C. § 2605(b) or (c). 

   

III. Wilson has not alleged sufficient actual injury caused by an alleged violation of 12 
 U.S.C. § 2605(c). 
 
 Section 2605(f) provides that for a violation of 12 U.S.C. § 2605(c), a plaintiff may 

recover actual damages and additional damages not to exceed $1,000.00 should the Court find a 

pattern or practice of noncompliance.27

                                           
25 Complaint, Exhibit H (Docket No. 1-9) (“There has been a default in the payment of the indebtedness 
evidenced by said Note, the last payment made having been for the period ending June 1, 2009.”). 

  This Court has held that the damages alleged by a 

26 Complaint, ¶¶ 57, 61. 
27  12 U.S.C. § 2605(f). 
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plaintiff for such a violation must be tied to the failure to give notice by the servicer and cannot 

be a mere conclusory statement.28  Wilson alleges that “[t]he notification failure of RFC 

damaged [her] in that [she] was effectively barred from direct communications with MS [the 

master servicer],” and speculates that such communications “might have been mutually 

beneficial.”29

CONCLUSION 

  Wilson’s allegation of damage is speculative in nature and insufficient to rise to 

the level of actual damages.  Furthermore, Plaintiff’s Complaint fails to allege a pattern or 

practice of noncompliance with the RESPA on the part RFC.  Finally, the laundry list of 

compensatory, consequential, restitutionary, punitive, treble, and unliquidated damages 

contained in paragraph 84 of the Complaint is nothing more than a collection of conclusory 

statements with no allegations as to how the alleged failure of RFC to provide notice to Wilson 

caused her to sustain such damages.  Because Wilson insufficiently pleads the requisite element 

of damages in her Complaint, her RESPA claim should be dismissed. 

The Complaint fails to state a claim upon which relief can be granted against RFC for 

violation of the RESPA.  Consequently, the Court should enter judgment on the pleadings in 

favor of RFC dismiss the purported claim with prejudice. 

                                           
28 See Spencer v. Hutchens, 471 F. Supp. 2d 548, 554 (M.D.N.C. 2006); see also Teaupa v. U.S. Bank, 
836 F. Supp. 2d 1083, 1098 (Dist. Haw. 2011) (dismissing §2605(b) claim for failure to state a claim 
because plaintiff failed to allege actual damages from servicer’s failure to notify); Amaral v. Wachovia 
Mortg. Corp., 692 F. Supp. 2d 1226, 1232 (E.D. Cal. 2010) (“Absent factual allegations suggesting that 
Plaintiffs suffered actual damages, Plaintiffs’ [§ 2605(f)] RESPA claim is insufficiently pled and subject 
to dismissal.”). 
29 Complaint, ¶ 83 (emphasis added). 
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 Respectfully submitted, this the 1st day of November, 2012. 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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Certificate of Service 
 
 The undersigned hereby certifies that a copy of the foregoing Reply was duly served 
when it was electronically filed with the Clerk of Court using the CM/ECF system, which will 
send notification of such filing to: 
 

Grady L Balentine, Jr. 
gbalentine@ncdoj.gov 
 
J. Scott Flowers 
jsflowers@hutchenandsenter.com 

 
 
 The undersigned further certifies that a copy of the foregoing Reply was duly served 
when the same was deposited into the United States Mail, first-class postage prepaid, addressed 
as follows: 
 

Jennifer Lynn Wilson 
4365 Highway 49 S. 500-251 
Harrisburg NC 28075 

  
 This the 1st day of November, 2012. 
 
 
 

By:  s/_Julia B. Hartley________________  
Julia B. Hartley 
N.C. State Bar No. 35188 

 
NELSON MULLINS RILEY  
& SCARBOROUGH, L.L.P. 
Bank of America Corporate Center 
100 North Tryon Street, Suite 4200 
Charlotte, North Carolina  28202 
Telephone:  (704) 417-3000 
Facsimile:  (704) 377-4814 
E-Mail:  julia.hartley@nelsonmullins.com 
 
Attorneys for Defendants SunTrust Mortgage, Inc., 
SunTrust Bank, and Residential Funding Company, 
LLC 
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