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The above-captioned debtors and debtors in possession (the "Debtors"), by and through 

their undersigned counsel, file this Omnibus Response to the Objections filed by Service 

Employees International Union, United Healthcare Workers West ("SEIU-UHW"), the 

Retirement Plan for Hospital Employees ("RPHE"), the California Nurses Association ("CNA"), 

and the United Nurses Associations of California/Union of Health Care Professionals ("UNAC," 

and referred to collectively with SEIU-UHW, RPHE, CNA, UNAC "Objectors" and individually 

an "Objector")1 to the Motion of the Debtors for Final Order (I) Authorizing the Debtors o (A) 

Pay Prepetition Employee Wages and Salaries, and (B) Pay and Honor Employee Benefits and 

Other Workforce Obligations; and (II) Authorizing and Directing the Applicable Bank to Pay All 

Checks and Electronic Payment Requests Made by the Debtors Relating to the Foregoing; 

Memorandum of Points and Authorities in Support Thereof (the "Wage Motion") [Dkt. 22] and 

respectfully state the following: 

I. Preliminary Statement 

The Motion requests authority for the Debtors to pay prepetition employee wages and 

benefits earned within 180 days of the August 31, 2018 petition date, up to the benefit cap of 

$12,850 under Bankruptcy Code section 507(a)(4), with excess available to pay contributions to 

employee benefit plans earned within that same period in accordance with § 507(a)(5). Although 

not required, in an effort to provide additional comfort to employees, the Motion stated the 

The filed Objections are: 1) SEIU-UHW'S Objection to Emergency Motion for Oder: (I) Authorizing the Debtors to 

(a) Pay Prepetition Employee Wages and Salaries and (B) Pay and Honor Employee Benefits and Other Workforce 

Obligations [Dkt. 213], along with Declarations filed in support at Dkt. 214 and 215] (the "SEIU-UHW Objection"; 2) 

Limited Objection of Retirement Plan for Hospital Employees to Emergency Motion of Debtors for Order (A) 

Authorizing the Debtors to Pay Prepetition Employee Wages and Benefits, Etc. [Dkt. 229] (the "RPHE Objections") 

which in turn incorporates RPHE's Objection to the Debtors' Motion to Obtain Postpetition Financing at Dkt. 218 

(the "RPHE DIP Objection"); 3) Objection by Creditor California Nurses Association to Motion for Entry of Final 

Order (I) Authorizing Debtors to (A) Pay Prepetition Employee Wages and Salaries and (B) To Pay and Honor 

Employee Benefits and Other Workforce Obligations and (II) Authorizing and Directing the Applicable Bank to Pay 

All Checks and Electronic Payment Requests Made by the Debtors Relating to the Foregoing [Dkt. 223] (the "CNA 
Objection"); 4) Limited Objection of UNAC to Debtors' Motion for Entry of Final Order to Pay Prepetition 
Employee Wages, Etc. [Dkt. 296] (the "UNAC Objection"). Certain Objectors have raised arguments to this Wage 
Motion similarly in objections to the DIP Motion. For the avoidance of doubt, the Debtors incorporate all arguments 

contained in its Response to the DIP Motion in this Response to the Wage Motion. 

2 All references to "§" or "section" herein are to the Bankruptcy Code, 11 U.S.C. §§ 101, et seq., as amended. 
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Debtors' intention to pay postpetition wages and benefits that arise in the ordinary course of 

business as administrative expenses. Such postpetition amounts include contributions for actively 

accruing benefits, such as employer matching defined contributions and amount attributable to 

accruing benefits under unfrozen defined pension plans. On September 5, 2018, the Court 

entered an interim order ("Interim Order") [Dkt. 75] granting the Debtors authority to pay 

millions of dollars in unpaid wages and benefits earned either 180 days before bankruptcy or 

postpetition that would be administrative claims). 3 Before the Court now is the request for entry 

of a final order. 

On their face, the Objectors do not oppose payment to employees of prepetition wages and 

benefits. Rather, the Objectors seek to elevate treatment of prepetition claims to "superpriority" 

or an administrative expense status for tens of millions of dollars of claims that indisputably 

accrued years before the 180-day priority period (when the plans were sponsored by the 

Daughters of Charity). See SEIU Objection, p. 4, 11. 9-13; RPHE DIP Objection, p. 4, 11. 6-21, 

UNAC Objection, p. 3-5.4 This request is improper in the context of the actual relief sought by 

the Wage Motion. Moreover, Objectors rely on widely criticized and/or otherwise inapplicable 

case authority that has been expressly rejected by several Circuit Courts of Appeal as well as this 

Court in In in re Certified Air Technologies, Inc., 300 B.R. 355 (Bankr. C.D. Cal. 2003) and In re 

Steiny, 2017 WL 1788414 (Bankr. C.D. Cal. May 3, 2017) which reject the contention that 

collective bargaining agreements ("CBAs") and § 1113 trump the priority scheme of the 

Bankruptcy Code, elevates a prepetition claim into a superpriority claim or otherwise alters the 

nature of a prepetition claim. 

Similarly without merit is any contention that anticipated postpetition pension obligations 

should receive special treatment and be paid out of the ordinary course. Such special treatment is 

3 The Interim Order incorporated changes sought by SEIU-UHW. The Interim Order also included changes 

requested by Local 39, a union that represents the engineers who operate the boilers at Verity's Northern California 

hospitals. 

In addition, CNA seeks inclusion of language in the final order that would recognize the rights and claim of their 

union members. As Debtors believe it will be able to resolve those concerns for equivalent recognition in a final 

form of order, these proposed changes will not be addressed in this pleading. 
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unwarranted, unnecessary and impractical. The Debtors have committed to pay administrative 

expenses as they come due, including future wages and postpetition accruing benefits for open 

plans. As such, accruing benefits will be paid as they come due postpetition (such as for active 

CNA employees), but such amounts will not be paid on an expedited schedule as requested by 

Objectors. This approach is particularly appropriate given that it is unclear whether any buyer(s) 

will seek to assume liability under such pension plans or when that decision may be made. To 

require more would provide unwarranted special treatment at the expense of the interests of the 

estate and other creditors and therefore should be denied. 

II. Statement of Facts 

1. The Debtors incorporate the facts and Background as set forth in the Motion and 

the Declaration of Richard Adcock [Dkt. 8]. Although those papers provide significant factual 

background, the pension plans at issue, their prepetition underfunding and what contributions are 

expected to arise postpetition deserve attention here. 

2. VHS maintains two single employer defined benefit pension plans (Verity Plan A 

and Verity Plan B) and participates in two multi-employer defined benefit pension plans (RPHE 

and Local 39 Plan). It is without dispute that the defined benefit pension plans have been frozen 

for all employees, except members of CNA at certain facilities and members of Local 39 under 

the Local 39 Plan. 5

3. The defined benefit pension plan benefits are generally based on age, years of 

service, and employee compensation. In addition to these defined benefit plans, VHS (and VMF) 

maintain several defined contribution retirement plans for employees, which (like the Local 39 

Plan obligations) are not at issue in the Objections. 

4. The RPHE is a multiemployer defined benefits plan in which certain Debtors and 

unrelated non-Debtor employers participate. The VHS entities that participate in the RPHE are 

Seton Medical Center, Seton Medical Center Coastside, O'Connor Hospital, Saint Louise 

5 There are no unpaid prepetition contributions due under the Local 39 Plan. All amounts arising postpetition in 

connection with Local 39 are with respect to active members under an open plan. Such amounts will be paid in the 

ordinary course as they come due. 
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Regional Hospital, and Caritas Business Services. The RPHE is frozen as to these facilities, other 

than with respect to CNA members at O'Connor Hospital, Saint Louise and Seton Medical 

Center. Benefits under the RPHE are generally based on years of service and employee 

compensation. Contributions to the RPHE are based on actuarially determined amounts 

established by the RPHE Board of Trustees to meet benefits to be paid to plan participants and 

satisfy IRS funding requirements. VHS recorded benefit expenses of approximately $20.46 

million and $17.22 million in cash contributions to the RPHE for the fiscal years ended June 30, 

2017 and 2016, respectively. The VHS contributions accounted for approximately 43% and 40% 

of total contributions made to the RPHE for the fiscal years ending June 30, 2017 and 2016, 

respectively. Of the estimated remaining $4.79 million for 2018 and expected $12.68 million for 

2019 VHS contributions to RPHE, approximately $3.15 million and $7.63 million, respectively, 

is for make-up of underfunded amounts that arose prior to VHS' acquisition of plan obligations 

from the Daughters of Charity. As of July 31, 2018, there were no unpaid contribution 

installment obligations owed by VHS to the RPHE, although the Debtors did not make payment 

of $4,791,216 that came due on August 15, 2018. There are no other contributions due on the 

RPHE for calendar year 2018 and the next contribution is contractually scheduled for February 

15, 2019. 

5. The two single-employer defined benefit plans are Verity Plan A and Verity Plan 

B (collectively, the "Verity A & B Plans"). VHS personnel at St. Francis Medical Center, St. 

Vincent Medical Center, O'Connor Hospital, Saint Louise Regional Hospital, and the VHS 

system office are eligible to participate in these plans. However, only CNA members continue to 

earn new benefits under the Verity Plan A. The Verity Plan B is completely frozen with no 

ongoing benefit accruals. VHS contributed approximately $41.68 million and $9.92 million 

during the fiscal years ended June 30, 2017 and 2016, respectively. Of the estimated remaining 

$10.12 million for 2018 and expected $35.53 million for 2019 VHS contributions to Verity Plan 

A, approximately $8.10 million and $28.05 million, respectively, is for make-up of underfunded 

amounts that arose prior to VHS' acquisition of plan obligations from the Daughters of Charity. 

As of July 31, 2018 there were no unpaid contribution installment obligations owed by VHS to 

109089668\V-10 

- 4 - 

Case 2:18-bk-20151-ER    Doc 310    Filed 09/26/18    Entered 09/26/18 17:16:30    Desc
 Main Document      Page 8 of 18



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

the Verity A & B Plans. The next scheduled contractual payment date for the Verity A Plan is 

October 15, 2018.6

6. Attached hereto as Exhibit 1 is the Declaration of Carlos De la Parra (the 

"Declaration"), a Director at WillisTowersWatson ("WTW"), which has been actuary to the 

Debtors for the Verity A and B Plans, and is supporting the Debtors' efforts broadly in this case, 

including affirming contribution amounts allocations with respect to the RPHE. Attached to the 

Declaration are schedules that demonstrate the anticipated contributions for the Verity A Plan and 

RPHE, as well as those portions that relates to unpaid prepetition obligations (all of which 

accrued beyond 180 days of bankruptcy) and the portion anticipated to arise for CNA postpetition 

accruals, which the Debtors avers is $1,704,170 for the RPHE plan, an amount that corresponds 

to the $1,756,757 asserted by RPHE in its Objection, p. 4, 11. 13-14. See also Declaration at ¶ 10 

(summarizing attached schedules). As acknowledged by RPHE, the 2018-19 amount is payable 

in three installments of $585,586 due on February 15, May 15 and August 15, 2019, the dates of 

which were set by the RPHE itself.' 

7. With respect to Verity Health System Retirement Plan A, the portion of the 

contributions that are associated with obligations anticipated to arise for CNA accruals and 

6 There are no contributions due under the small Verity Plan B for calendar years 2018 and 2019. VHS and VMF 

also maintain several active defined contribution retirement plans for eligible employees; eligibility for and benefits 

under the defined contribution retirement plans vary according to facility, union status, and employee 

classification/hire date. These defined contribution plans are funded from employee and/or employer contributions 

generally on a payroll by payroll basis. In addition to the above active defined contribution plans, there are several 

small, frozen ancillary retirement plans. During the fiscal years ended June 30, 2017 and 2016, the employer's 

contribution expense for defined contribution plans was approximately $18.48 million and $21.75 million 

respectively. As of July 31, 2018, there were no unpaid employer contributions owed on any of these defined 

contribution plans other than unpaid contributions for current and recent payroll cycles consistent with ordinary 

administrative practices. 

7 These due dates are acknowledged by RPHE in the RPHE DIP Objection, p. 2, 11., 18-25. Under the terms of the 

RPHE Trust Agreement and the Plan Document and Summary Plan Description applicable to VHS and its affiliates, 

IRS rules, and actuarial determinations, RPHE issues an annual Invoice to VHS requiring payment of the previous 

year's accrued contributions in three installments, due on February 15, May 15 and August 15 of the following 

calendar year. Thus, for 2017 contributions, RPHE issued Invoices to VHS for February 15, 2018 in the amount of 

$4,791,218, for May 15, 2018 in the amount of $4,791,218, and for August 15, 2018 in the amount of $4,791,217. 

VHS paid the February 15 and May 15 Invoices, but did not pay the Invoice for August 15. (Declaration of Michael 

Holdsworth, para. 3). 

109089668\V-10 
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administrative expenses allocated for CNA members that are due after August 30, 2018 and 

before the end of 2019 total $2,699,124. There are no contributions due in the 2018-2019 period 

related to the Verity Health System Retirement Plan B. 8

III. Argument 

The Objectors do not oppose the actual relief requested by the Wage Motion; rather, they 

want more than what the Debtors have requested. In support, Objectors contend that § 1113 and 

certain case law requires payment of all pre-petition claims and the accelerated payment 

contingent postpetition benefits. The Objectors request for enhanced treatment is not warranted 

for several reasons. 

A. Objection to the Wage Motion is not the Proper Vehicle for the Relief Sought by 
Objectors 

As an initial matter, the Objectors' requested treatment is procedurally improper because 

it is beyond the bounds of what is sought by the moving parties (the Debtors). The Debtors seek 

authority to pay prepetition wages and related benefits up to and in accordance with requirements 

of § 507. Debtors' reference to expected postpetition payments was simply in recognition of the 

law: that is, postpetition accruing wages and benefits are entitled to administrative treatment. As 

such, the Court may deny the Objectors' requested relief on procedural grounds and require 

Objectors to file an adversary proceeding under Bankruptcy Rule 7001 or at least their own 

motions. 

B. Substantively, Objectors Request for Superpriority Treatment of Prepetition Claims 
Based upon the Existence of CBAs and Section 1113 is without Merit. 

The Objectors' request for elevated treatment of prepetition claims to superpriority and/or 

administrative status is unsupported by the plain language of the Bankruptcy Code and applicable 

case law. It is well established that the scope of claim priority is strictly construed because 

8 VHS also maintains an early retiree health insurance program (the Postretirement Healthcare Plan), which provides 

medical benefits to eligible retirees from early retirement to age 65 only. The postretirement health care benefits are 

determined based on age and years of service. Certain employees at O'Connor Hospital, St. Louise Regional 

Hospital, Seton Medical Center, and Seton Medical Center Coastside are eligible to participate in this plan. The 

Postretirement Healthcare Plan is an unfunded plan. VHS contributed $50,000 and $58,000 to the Postretirement 

Healthcare Plan during the fiscal years ended June 30, 2017 and 2016, respectively. 

109089668\V-10 
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"preferential treatment of a class of creditors is in order only when clearly authorized by 

Congress." In re Consol. Freightways Corp. of Del., 564 F.3d 1161, 1167 n. 14 (9th Cir. 2009). 

The Objectors assert, however, that § 1113 and/or ERISA provide authorization to elevate 

unsecure prepetition claims to superpriority status and to compel the debtor to pre-pay contingent 

postpetition expenses. Objectors contend that because pension obligations are referenced under a 

CBA, they must continue to be paid, regardless of their nature and priority, unless and until the 

CBA is rejected or modified under § 1113. To do otherwise, they assert, would violate § 1113(f). 

In support, the Objectors rely on a handful of inapplicable and distinguishable cases, including 

the 1988 decision of In re Unimet Corp., 842 F.2d 879 (6th Cir. 1988), which found that section 

1113 gives CBA claimants superpriority rights. A scattered amount of lower courts followed 

Unimet (and are cited in the SEIU-UHW Objection) in the 1980s and 1990s - forming the "[t]he 

minority approach." Peters v. Pikes Peak Musicians Ass 'n., 462 F.3d 1265, 1269 (10th Cir. 2006) 

(rejecting approach). RPHE also relies on even more antiquated authority - citing the 1983 

decision (interpreting the former Bankruptcy Act) in Matter of Pacific Far East, 713 F.2d 476 

(9th Cir. 1983) and a 1988 Massachusetts decision that followed it in Columbia Packing Co. v. 

Pension Ben. Guaranty Corp., 81 B.R. 205 (D. Mass. 1988). RPHE DIP Objection, at 4-5. 

RPHE argues that pension liability is different than other employee liability because of actuarial 

treatment. Id. 

These arguments are not well founded, and the authorities cited by Objectors have been 

rejected by the vast majority of courts that have addressed these issues, including this court on at 

least two occasions, first in 2003 and more recently in 2017. In this Court's 2003 decision of In 

re Certified Air, claimants made the same argument that Objectors make here - "that § 1113, 

which controls the assumption or rejection of collective bargaining agreements in chapter 11 

cases, establishes a `superpriority' status for wage and benefit claims arising out of collective 

bargaining agreements." Cf. In in re Certified Air Technologies, Inc., 300 B.R. at 360-61. The 

Court performed a thorough review of the statutes and precedent and rejected the union's 

assertion. In doing so, it held: 

109089668\V-10 

7 

Case 2:18-bk-20151-ER    Doc 310    Filed 09/26/18    Entered 09/26/18 17:16:30    Desc
 Main Document      Page 11 of 18



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Had Congress intended for § 1113 to create a super-priority for pre-
petition wage and benefit claims arising under a collective 
bargaining agreement, it would have either included [explicit] 
language in § 1113 . . . or amended § 507 to reflect the change it 
intended. Because Congress neither included explicit language in § 
1113 to supersede § 507 nor amended § 507 to specifically create a 
super-priority status for such claims, the court concludes that pre-
petition claims for wages and benefits due under a collective 
bargaining agreement are not entitled to treatment as administrative 
expenses but are to be accorded priority consistent with § 507. 

Id. at 364-365 (emphasis added). In reaching this decision, this Court relied on several Circuit 

Court decisions. Id. at 363 ("The Second, Third and Fourth Circuits have declined to follow 

Unimet, holding instead that § 1113 does not affect the priorities accorded claims under § 507.") 

(citing Adventure Res. Inc., 137 F.3d 786 (4th Cir. 1998); In re Ionosphere Clubs, Inc., 22 F.3d 

403, 406 (2d Cir. 1994); In re Roth Am., Inc., 975 F.2d 949, 955 (3d Cir. 1992)); see also Peters, 

462 F.3d 1265, 1270 ("section 1113 does not trump the priority scheme set forth in section 503 

and section 507.").9

More recently this Court denied similarly requested special claim treatment in In re 

Steiny, 2017 WL 1788414 at *3 (Bankr. C.D. Cal. 2017) (attached hereto as Exhibit 2). In 

Steiny, Judge Brand followed and re-affirmed Certified Air and allowed priority status to pre-

petition employee claims up to § 507(a)(5) cap, but found claims arising for pre-petition work are 

otherwise unsecured. In doing so, the Court ruled: 

Section 1113 was enacted to protect the existence of collective 
bargaining agreements in chapter 11 cases, not to re-order the 
priority scheme set by Congress in § 507. Had Congress intended 
for § 1113 to create a super-priority for pre-petition wage and 
benefit claims arising under a collective bargaining agreement, it 
would have either included language in § 1113. . .or amended 
section 507 to reflect [that] change. 

2017 WL 1788414 at *3 (quoting Certified Air, 300 B.R. at 368-69). 

In reaching this result, Judge Brand followed the long list of cases that hold that § 1113(f) 

does not re-structure the priority of claims - instead "section 1113(f) merely ensures that a pre-

9 Also of note, although Certified Air denied super priority treatment, it allowed the debtor to pay such claims up to 

the § 507(a) employee caps, with the balance treated as general unsecured claim. Id. This is exactly the treatment 

being provided in this case. 
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petition CBA will not be rejected without the employer-debtor having first followed the 

procedures provided in § 1113." Steiny, 2017 WL 1788414, at *4. 

Steiny also rejected the argument advanced by the RPHE and the principal case on which 

it relies: Matter of Pacific Far East Line, Inc., 713 F.2d 476 (9th Cir. 1983). The Steiny court 

stated: 
The Trustees argue that Matter of Pacific Far East Line, Inc., 713 
F.2d 476 (9th Cir. 1983), is controlling Ninth Circuit authority that 
this Court is bound to follow. This Court disagrees. In Pacific Far 
East Line, a case decided under the old Bankruptcy Act, the court 
held that a trustee's payments to a maritime association for 
employee benefits were properly classified as administrative 
expenses even though the payments were determined based on 
employee hours worked pre-petition. 713 F.2d at 478-80. This 
Court believes that Pacific Far East Line has limited persuasive 
authority because it was decided under the old Act and before 
the enactment of both § 1113, which addresses the assumption 
and rejection of collective bargaining agreements, and § 
507(a)(5), which assigns fifth priority unsecured status to 
contributions to employee benefit plans. 

2017 WL 1788414, at *2 (emphasis added). 

In applying the Bankruptcy Code, and not the old Bankruptcy Act, Judge Brand elected to 

follow the Certified Air (and majority) approach that obligations that arise by virtue of prepetition 

labor are prepetition expenses and obligation that arise from postpetition labor are post-petition 

expenses. Id. at *3. Section 1113 acts to give the estate and unionized employees security and 

due process - but it does not re-calibrate claims. 

Similarly without merit is SEIU-UHW's assertion that prepetition pension payments must 

be paid because the applicable CBA has not been rejected. SEIU-UHW Objection at p. 8, 11. 9-11 

(because less than thirty days after filing, the "Debtors have not followed the section 1113 

procedures to reject the collective bargaining agreement . . . the collective bargaining agreement 

has been assumed."). In support, the Objection cites In re Adventure Resources, Inc., 137 F.3d at 

797, a case which is both legally and factually inapposite to the majority case law and rationale. 

Adventure entailed an adversary proceeding brought 43 months after the bankruptcy case was 

filed - and after the Debtors had not moved to assume or reject a CBA and had also stopped 

making any postpetition payments due under it. Id. at 796. The Fourth Circuit affiuiiied the 

109089668\V-10 
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Bankruptcy Court's decision - which considered the union's adversary arguments and evidence 

under § 365 - that the Debtors had assumed the CBA. Id. 

Adventure 's facts are readily distinguishable to the situation at bar. In contrast to 

Adventure's that was approximately three and a half years old, the cases here are a month old. 

Further, there can be no suggestion that the Debtors here are dawdling. Rather, they are actively 

seeking purchasers, pursuing an rapid exit strategy and have arranged to pay postpetition 

obligations as they are actually accrued and come due. In fact, the present case is more akin to 

the decision in In re Family Snacks, 257 B.R. 884, 904-905 (B.A.P. 8th Cir. 2001), where the 

Court distinguished its facts from Adventure and held that the debtor acted properly, did not 

unduly delay reorganization/liquidation process and paid post-petition administrative CBA claims 

as they came due in ordinary course. Id. 

SEIU-UH and UNAC also seek to rely upon Teamsters Indus. Sec. Fund v. World Sales 

(In re World Sales), where in the court found that a "debtor's unperformed post-petition 

obligations under an unmodified or unrejected CBA are beyond the scope of §365(g), and claims 

based on such post-petition breaches must be given administrative status." 183 B.R. 872, 878 

(B.A.P. 9th Cir. 1995). The World Sales case, however, is inapposite as it deals with facts that 

are plainly distinguishable from the facts here. Unlike in World Sales, each of the items these 

Objectors seek to require payment accrued prepetition (if fact, well beyond the 180 day priority 

period) and, therefore, are not post-petition claims under their CBAs. This critical factual 

distinction is recognized by Objectors themselves, including in Exhibit A to the Declaration of 

David Miller in Support of the SEIU-UHW Objection [Dkt. 215] ("Miller Decl."), where he 

admits (a) "for participants at the O'Connor and St. Louise division, there will be no more 

credited service granted after December 31, 2000;" (b) "Benefits were from for non-contractual 

participants effective February 28, 2011," (c) "Benefits were frozen for members of UNAC 

effective December 31, 2011," and (d) "Benefits were frozen for member of SEIU effective 

December 21, 2012." Miller Decl. Exhibit A at 30, Docket No 215 at 15 of 42; see also UNAC 

Objection, p. 2, 11. 23-26 ("Articles 1901 through 1913 of the CBA establishes the rights of 

UNAC-represented employees in a defined benefit plan generally knows as the Verity Health 

- 10 - 
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System Retirement Plan A . . . which is characterized as having been 'frozen' since January 1, 

2012." Indeed the Debtors were obligated to make those contributions even if every employee 

had been terminated prior to the filing. Therefore, the obligations are prepetition and do not 

qualify for administrative expense priority status. 

The refusal to alter the priority rules of the Bankruptcy Code also comports to sound 

Bankruptcy policy. As stated by this Court in Certified Air, the majority "approach [to § 507 and 

§ 1113] fosters the Code's policy to promote equality of distribution," and the "overriding policy 

reasons cutting to the essence of bankruptcy philosophy" militate against construing § 1113(f) as 

modifying the priorities set forth in § 507." 300 B.R. at 369 (citing In re Murray Indus., Inc., 110 

B.R. 585, 587 (Bankr. M.D. Fla. 1990), vacated on other grounds, 140 B.R. 298 (M.D. Fla. 

1992); see also In re Adventure Resources, Inc, 137 F.3d at 797 (criticizing Unimet and efforts to 

"engender[] disharmony between § 1113 and the carefully ordered hierarchy of priorities 

embodied in § 507."). For these reasons, the Court should not alter the status of prepetition 

claims to superpriority treatment and overrule the Objections. 

C. Section 1113 does not Create a Requirement for the Debtors to Immediately Pay or 
Pre-Pay Any Amounts of Claims that Might Arise Postpetition and Constitute an 
Administrative Expense; Rather Such Expenses will be Paid in the Ordinary Course 

In addition to special treatment for prepetition claims, Objectors request the expedited 

payment of postpetition benefits before they come due, which is contrast to law (which only 

requires payment of administrative claims as a condition of plan confirmation under § 

1129(a)(9)(A)) as well as the treatment in this case (when they actually arise). See In re 

Villalobos, 2014 WL 930495, at *10 (B.A.P. 9th Cir. Mar. 10, 2014) ("Section 1129(a)(9)(A) 

requires that a plan provide that administrative claims will be paid in full, in cash on the effective 

date of the plan."). Objectors demand not only runs counter to law, but also to the practicalities 

of this case. 

In support, Objectors again seeks to rely on § 1113. And again the argument is misplaced. 

Nothing in § 1113 requires payment of administrative claims out of the ordinary course. In fact, 

the argument is particularly misplaced as raised by SEIU-UHW and UNAC because none of their 

respective members are accruing benefits and the pension plans are frozen as its members. Stated 

- 11 - 

I09089668\V-10 

Case 2:18-bk-20151-ER    Doc 310    Filed 09/26/18    Entered 09/26/18 17:16:30    Desc
 Main Document      Page 15 of 18



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

somewhat differently, any claim these Objectors assert is based solely on underfunding that 

occurred before Verity took over the plans.1° Therefore, while other employees may be accruing 

benefits under Verity defined benefit plans that will be paid in the ordinary course as they arise 

(namely CNA, and Local 39 as to a separate Local 39 Plan), SEIU-UHW and UNAC are not 

among them. 

Denial of such special treatment is supported by the requirements of § 507 and case law, 

including Certified Air. The Court in Certified Air explained that whether an employee's claim is 

entitled to priority (without regard to the employee priority caps) is whether it is a "claim [for] 

payments . . . for postpetition work." Certified Air, 300 B.R. at 365 (citing In re World Sales, 

Inc., 183 B.R. 872, 877 (B.A.P. 9th Cir. 1995)). Steiny also addressed this issue - holding that 

claims that arose from "hours worked pre-petition" meant the "debt arose pre-petition." 2017 WL 

1788414, at *4. 

The only case cited in support of Objectors' position - In re Moline - expressly rejected 

the argument that § 1113 requires the "immediate" payment of obligations that arise or might 

arise postpetition, and found that found that the debtor did not have to make any immediate 

payment or pre-payment because there was no statutory basis. 144 B.R. 75, 78-79 (Bankr. N.D. 

Ill. 1992). Instead, the claims would be treated like any other claims in a bankruptcy - where 

parties could apply for payments of administrative expenses as they came due and/or move for the 

rejection or assumption of contracts. Id.; see also Murray, 110 B.R. at 587 ("[If a party argues 

that] a Chapter 11 debtor must pay [benefits] immediately [under § 1113], this Section is in direct 

conflict with the treatment of claims established by the Bankruptcy Code, especially with the 

priority scheme established by § 507 and § 1129(9)(B)."). Thus, § 1113 does not entitle CBA 

claimants to immediate or pre-payment of administrative claims that may come due in the 

ordinary course. 

Similarly baseless is the request by RPHE to pay future accruing benefits on a monthly 

basis, rather than as they accrue and come due under "the terms of the RPHE Trust Agreement 

10 The Debtors do not, at this time, challenge the standing of any Objector at this time but reserves the right to so in 

the future. 

109089668\V-I0 
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and the Plan Document and Summary Plan Description applicable to VHS and its affiliates, IRS 

rules, and actuarial determinations" "on February 15, May 15 and August 15 of 2019." RPHE 

DIP Objections, p. 2, 11. 18-25." Here, the Debtors seek to pay contributions on those dates to the 

extent they are based on accruing benefits for postpetition work. In fact, the Debtors' efforts to 

make payments in the ordinary course as actual postpetition accruals arise and become due is 

more than is required of the Debtors - which could have elected to "preserve" the CBA claims 

and have them paid periodically throughout the case like other administrative claims. See e.g., In 

re Moline, 144 B.R. at 78. Again, the Court should overrule the Objections. 

D. Other Relief 

The relief sought by Debtors seeks authority to make payments up to the prepetition caps 

set forth under §§ 507(a)(4) and (a)(5) and administrative expenses as they arise in the ordinary 

course. It should not, however, be interpreted to mandate payments. Similarly, it should be noted 

that to the extent that any payments mistakenly received priority treatment, the Debtors reserve 

the right to seek return of such funds by separate motion. 

IV. Prayer 

WHEREFORE, for the reasons set forth in the Motion and this pleading, the Debtors 

respectfully request that the Court (i) grant the Motion on a final basis, (ii) overrule the 

Objections and (iii) grant to the Debtors such other and further relief as the Court may deem 

proper. 

11 Attached as Exhibit 3 is a copy of the RPHE Funding Policy. Section 3 sets forth dates for contributions. 
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Dated: September 26, 2018 DENTONS US LLP 
SAMUEL R. MAIZEL 
TANIA M. MOYRON 

By /s/ Tania M Moyron 
Tania M. Moyron 

Proposed Attorneys for the Chapter 11 
Debtors and Debtors In Possession 
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