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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

In re: Chapter 11
THRASIO HOLDINGS, INC,, et al., Case No. 24-11840 (CMG)

Reorganized Debtors.! (Jointly Administered)

APPELLEES’ COUNTER-DESIGNATION OF
ITEMS TO BE INCLUDED ON THE RECORD ON APPEAL

! The last four digits of Debtor Thrasio Holdings, Inc.’s tax identification number are 8327. A complete list of the
Debtors in these chapter 11 cases and each such Debtor’s tax identification number may be obtained on the website
of the Debtors’ claims and noticing agent at https://www.kccllc.net/Thrasio. The Debtors’ service address for purposes
of these chapter 11 cases is 85 West Street, 3rd Floor, Walpole, MA, 02081.
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Pursuant to Rule 8009 of the Federal Rules of Bankruptcy Procedure, the above-captioned

Reorganized Debtors (collectively, the “Appellees”), respectfully submit this counter-designation of

additional items to be included in the record in connection with the appeal of Joshua Silberstein (the

“Appellant”) from the Order entered June 13, 2024 [Docket No. 1124] by the United States Bankruptcy

Court for the District of New Jersey (the “Confirmation Order”).

Designation of Additional Items to be Included in the Record on Appeal1

On July 11, 2024, the Appellant filed Appellant’s Designation of Record and Statement of Issues

on Appeal [Docket No. 1422]. In addition to those items designated by the Appellant, the Appellees

designate the following items:

Item Title of Document Docket Docket No.
No. Date
1 Declaration of Josh Burke, Chief Financial Officer of Thrasio | 2/28/2024 38
Holdings, Inc., in Support of First Day Motions
2 Disclosure Statement for the Joint Plan of Reorganization of | 2/28/2024 41
Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to
Chapter 11 of the Bankruptcy Code
3 Transcript regarding Hearing Held on March 1, 2024 3/21/2024 | 208 (attached
as Exhibit A)
4 Transcript regarding Hearing Held on April 3, 2024 4/10/2024 | 341 (attached
as Exhibit B)
5 Order Approving (I) the Adequacy of the Second Amended | 4/18/2024 399
Disclosure Statement, (II) the Solicitation and Voting Procedures,
(IIT) the Forms of Ballots and Notices in Connection Therewith,
and (IV) Certain Dates With Respect Thereto
6 Transcript regarding Hearing Held on April 18, 2024 4/25/2024 | 426 (attached
as Exhibit C)

1

All items designated herein include all exhibits, schedules, attachments, and other documents included within each

docket entry for such item. Appellees reserve the right to amend this designation of additional items to be included in the
record on appeal. It is the Appellees’ understanding and belief that all items designated by the Appellants include all exhibits
and other documents included within each entry for such item. If this is incorrect, Appellees hereby designate all exhibits and
other documents related to the documents designated by the Appellants.

1
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7 Status Report filed by James S. Carr on behalf of Official | 5/06/2024 720
Committee of Unsecured Creditors
8 Transcript regarding Hearing Held on May 7, 2024 5/10/2024 | 734 (attached
as Exhibit D)
9 Transcript regarding Hearing Held on May 15, 2024 5/17/2024 | 785 (attached
as Exhibit E)
10 Transcript regarding Hearing Held on May 29, 2024 5/31/2024 1046
(attached as
Exhibit F)
11 Declaration of Terrence F. Grossman, Bankruptcy Administration | 6/5/2024 1068
Officer of Thrasio Holdings, Inc. in Support of Confirmation of
the Third Amended Joint Plan of Reorganization of Thrasio
Holdings, Inc. and its Debtor Affiliates Pursuant to Chapter 11 of
the Bankruptcy Code
12 Declaration of Whit Graham in Support of Confirmation of the | 6/5/2024 1069
First Amended Joint Plan of Reorganization of Thrasio Holdings,
Inc. and its Debtor Affiliates Pursuant to Chapter 11 of the
Bankruptcy Code
13 Declaration of Anthony R. Horton in Support of Confirmation of |  6/5/2024 1070
the First Amended Joint Plan of Reorganization of Thrasio
Holdings, Inc. and its Debtor Affiliates Pursuant to Chapter 11 of
the Bankruptcy Code
14 Document re: Declaration of James Lee with Respect to the | 6/7/2024 1100
Tabulation of Votes on the Joint Plan of Reorganization of
Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to
Chapter 11 of the Bankruptcy Code
15 Debtors’ Memorandum of Law in Support of an Order | 6/7/2024 1101
Confirming the First Amended Joint Plan of Reorganization of
Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to
Chapter 11 of the Bankruptcy Code
16 Statement of the Official Committee of Unsecured Creditors in | 6/8/2024 1106
Support of Confirmation of the Debtors’ Plan
17 Notice of Filing First Amended Joint Plan of Reorganization of | 6/10/2024 1112

Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to
Chapter 11 of the Bankruptcy Code
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18 First Amended Joint Plan of Reorganization of Thrasio Holdings, | 6/13/2024 1125
Inc. and Its Debtor Affiliates Pursuant to Chapter 11 of the
Bankruptcy Code (Further Technical Modifications)
19 Notice of Filing of Second Amended Plan Supplement in support | 6/18/2024 1142
of (related document: 399 Order (Generic)) filed by Michael D.
Sirota on behalf of Thrasio Holdings, Inc.
20 Notice of (I) Entry of the Order Confirming the First Amended | 6/18/2024 1143
Joint Plan of Reorganization of Thrasio Holdings, Inc. and its
Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code
(Further Technical Modifications) and (II) Occurrence of the
Effective Date
21 KCC eBallot Summary — Joshua Silberstein’s Ballot N/A Attached as
Exhibit G
22 KCC eBallot Summaries — All Ballots Submitted (Compiled) N/A Attached as
Exhibit H
23 Executed Term Loan Credit Agreement dated June 18, 2024 N/A Attached as
Exhibit I
24 Emergence Payments Wire Confirmations N/A Attached as
Exhibit J
25 Thrasio Holdings, Inc. Capitalization Tables (as of July 25, N/A Attached as
2024) Exhibit K
26 Carta Import Certificates Spreadsheet N/A Attached as
Exhibit L
27 Thrasio Ballot Report with Opt-Outs N/A Attached as
Exhibit M
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY

IN THE MATTER OF: . Case No. 24-11840 (CMG)
Chapter 11
Trenton, New Jersey
THRASIO HOLDINGS, INC., ET AL
March 1, 2024
Debtors,

TRANSCRIPT OF TELEPHONIC FIRST DAY MOTION HEARING
BEFORE THE HONORABLE CHRISTINE M. GRAVELLE
UNITED STATES BANKRUPTCY JUDGE

APPEARANCES:
For the Debtors: COLE SCHOTZz, P.C.
BY: FELICE YUDKIN, ESQ.
25 Main Street
Hackensack, NJ 07601
KIRKLAND ELLIS
BY: MATTHEW FAGEN, ESQ.
FRANCIS PETRIE, ESQ.
MARY CATHERINE YOUNG, ESQ.
EVAN SWAGER, ESOQ.
TIFFANI CHANROO, ESQ.
CASEY McGUSHIN, ESQ.
601 Lexington Avenue
New York, NY 10022
US Trustee: OFFICE OF THE UNITED STATES TRUSTEE
BY: LAUREN BIELSKIE, ESQ.
JEFFREY SPONDER, ESQ.
1085 Raymond Boulevard
Suite 2100
Newark, NJ 07102
ECRO Operator: Rachel Stillwell

Proceedings recorded by electronic sound recording, transcript
produced by transcription service.

TRACY GRIBBEN TRANSCRIPTION, LILC
PO BOX 688
Middletown, NJ 07748
800 603-6212
(732) 263-0044 Fax No. 732-865-7179
www.tgribbentranscription.com



http://www.tgribbentranscription.com

Case

For Ad Hoc Group:

lien agent:

For pre-petition first

Exhibit A Page 3 of 71

ADDITIONAL APPEARANCES:

SILLS CUMMIS

BY: ANDREW SHERMAN, ESQ.
The Legal Center

One Riverfront Plaza
Newark, NJ 07102

GIBSON DUNN
BY: ANNELYSE GAINS, ESQ.
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JOSEPH ZUJKOWSKI, ESQ.

MATTHEW ROWE, ESQ.
1050 Connecticut Avenue,
Washington, D.C. 20036

PORZIO BROMBERG NEWMAN
BY: WARREN MARTIN, ESQ.
RACHEL PARISI, ESQ.
100 Southgate Parkway
Morristown, NJ 07962

SIMPSON THACHER

BY: NICHOLAS BAKER, ESOQ.
425 Lexington Avenue

New York, NY 10017

For independent directors: KATTEN MUCHIN

BY: LUCY KWESKIN, ESQ.
50 Rockefeller Plaza
New York, New York 10020

N.W.,
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3
I NDEKX

ORAL ARGUMENT PAGE

BY MR. FAGEN 6

BY MR. ZUJKOWSKI 21

BY MR. BAKER 24

BY MR. PETRIE 25
Joint administration 26
DIP financing

BY MR. PETRIE 27/37

BY MR. SPONDER 32/41

BY MR. ZUJKOWSKI 39/41
DECISION (objections) 42/44/47
Cash management motion 48
Insurance motion 50
Application to retain KCC 50
Debtor creditor matrix motion 51
Case management motion 54
SOFA and schedule extension motion 57
Wages motion 58
Vendor motion 60
Pre-petition customer program obligations 62
Amazon motion 62
Utility motion 64
Procedures for tax attributes (2 motions) 65
Taxes motion 68

Worldwide automatic stay motion 69
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THE COURT: Let me ask Mr. Baker, he’s the first one
I see, can you hear me?

MR. BAKER: I can, Your Honor.

THE COURT: All right. Looks like we’re, we have a
number of folks on here, 124 participants, and we’re ready to
go. So, let me start with Debtors’ counsel, if you would enter
your appearances, please.

MS. YUDKIN: Good morning, Your Honor, Felice Yudkin,
Cole Schotz, P.C., proposed co-counsel to the Debtors. And
Your Honor, I am here today with our co-counsel, the Kirkland
and Ellis team. And I’'11 defer to them to make their
introductions at the appropriate time.

THE COURT: All right. Thank you, Ms. Yudkin. Mr.
Sponder or Ms. Bielskie, do you want to enter your appearance
on behalf of the US Trustee?

MS. BIELSKIE: Good morning, Your Honor, Lauren
Bielskie with the Office of the United States Trustee. And as
you noticed, Jeffrey Sponder is also on the line.

THE COURT: Okay, great, thank you. Mr. Sherman.

MR. SHERMAN: Good morning, Your Honor, Andrew
Sherman, Sills Cummis. WE are here, Your Honor, on behalf of
the ad hoc first lien group. And I'd like to introduce to the
Court the Gibson Dunn team of Joe Zujkowski, AnnElyse Gains and
Matt Rowe.

THE COURT: Okay, great, thank you. Mr. Martin.
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MR. MARTIN: Good morning, Your Honor, Warren Martin
and Rachel Parisi, and I’'d like to introduce the Court to,
actually you were already introduced, to Nicholas Baker from
Simpson Thacher Bartlett. We collectively serve as counsel to
the pre-petition first lien administrative agent. We filed pro
hacs for Mr. Baker and the Simpson Thacher team on Wednesday.
So those are pending.

THE COURT: Okay. Thank you, Mr. Martin. I think,
Ms. Giglio are you on the telephone here, from Katten on behalf
of the disinterested directors? I don’t see you, but if you can
hear me, you may want to check your phone in case you’re on
mute on your own phone. Ms. Yudkin, can I ask you if you’ve
heard from Ms. Giglio?

MS. YUDKIN: I have not, and I don’t --

MS. KWESKIN: Good morning, Your Honor, it’s Lucy
Kweskin from Katten. I am partners with (indiscernible)
available here on behalf of the independent directors. I
apologize.

THE COURT: ©No problem, that’s great. Thank you.

All right, so that’s everyone who signed up to be a presenter
here. It seems to me we can -- Ms. Yudkin, I can turn the
microphone over to you. And fill me in on first days here.

MS. YUDKIN: Good morning, Your Honor. Felice
Yudkin, proposed co-counsel to the Debtors. Your Honor, I just

wanted to initially thank you for scheduling this hearing. On
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6
an expedited basis. And working with your chambers to get this
scheduled for this morning. Your Honor, I would like at this
time to turn the podium over to our co-counsel, Kirkland and
Ellis. And specifically introduce Mr. Fagen to the Court.

He’s going to lead off the presentation this morning.

Your Honor, I think they, the Kirkland team though
may have some issues with their camera. I know they’re online,
but I'm not sure I can see them.

MR. FAGEN: Your Honor, it’s Matthew Fagen, from
Kirkland Ellis, proposed co-counsel to Thrasio and the other
Debtors. Your Honor, may I ask if you can hear me and see me?

THE COURT: I can hear you and see you, standing at a
podium even. Very impressive.

MR. FAGEN: Fantastic, well, it’s a beautiful day
here in New York and again to echo Ms. Yudkin, thank you for
having us on short notice. We’re happy to be in your court.
And we’d like to tell you a little bit about Thrasio, how it’s
made its way to the Court today. And what we’re intending to
accomplish through this Chapter 11 case. If you have a few
minutes and would allow us to share a screen to walk through a
quick presentation, we would appreciate that. Is that all
right, Your Honor?

THE COURT: I’'m here for you guys.

MR. FAGEN: Fantastic, okay, I'm going to attempt to

share my screen. Okay, it looks like it’s gone up. So Your
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Honor, we’re here to talk about Thrasio, and by way of
introduction, I’d like to introduce you to both several of the
management team members and several of the case parties that
you’ll hear from today and throughout this case.

Your Honor, I’'m going to -- sorry, I’'m just having a
little bit of a technical difficulty here.

THE COURT: We’re used to that at this point.

MR. FAGEN: Hold on one moment, please, Your Honor.

THE COURT: Okay.

MR. FAGEN: Fantastic, okay, it looks like it’s all
working. So Your Honor, Thrasio has an elite management team.
We’re highlighting here, Greg Greeley, the Chief Executive
Officer, who’s got experience at Amazon, AirBnB, and Sun,
leadership experience. Along with Josh Burke, who’s got
experience notably at UnderArmour and BackCountry.com. And the
general counsel Michael Fahey, who has experience at Simpson
Thacher and the Afinian (phonetic) Group.

You can see here that this is a new management team
and you probably read that in Mr. Burke’s first day
declaration. They’ve all joined in the last several years to
right the ship and steer Thrasio in the right direction.

On the advisory side -- one moment, Your Honor, we’re
just making our way through a couple of technical difficulties
again. I think we’re going to get this resolved right away.

On the advisory side, as we’re getting that ironed
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8
out, we have Kirkland Ellis proposed co-counsel to the Debtors.
I'm joined by my partner, who you’ll hear from next on the DIP,
Francis Petrie. Along with several other members of the
Kirkland team who you will hear from today, Mary Catherine
Young, Evan Swager and Tiffani Chanroo. And our litigation
partner, Casey McGushin.

From Centerview Partners, we have also as investment
banker to the company, we’re joined by Sam Greene, who is also
a DIP declarant. From Alix Partners, who is the restructuring
advisor to the Debtor, we’re joined by Terrence Grossman who is
also a DIP declarant. Your Honor, you heard from Ms. Yudkin of
Cole Schotz. Also noting KCC is the proposed claims agent to
the Debtors. And Joel Frank is the public relations firm to
the Debtors handling communications for the case.

On the main stakeholder front, our creditor
stakeholders, we have an Ad Hoc Group of lenders, they hold 88
percent of the first lien term loan. They are represented by
Gibson Dunn and Sills Cummis. Mr. Zujkowski, from the Gibson
Dunn team is on the line and you’ll hear from him today.
They’ re represented by Evercore as their investment banker.

And the revolving credit facility lenders are
represented by Simpson Thacher and Porzio. And I’'1ll just note
that the term loan lenders hold 88 percent of the first lien
term loan, and the revolving credit facility lenders, who are

part of the RSA, hold 81 percent of the revolving credit
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facility. So we have overwhelming funded debt holder support
for our restructuring, our restructuring support agreement, and
our plan of reorganization.

I also do want to note on the company side, the
company appointed two disinterested directors in August 2023,
they’ re represented by the Katten firm. And Your Honor, you
heard from Ms. Kwestin who is here in the court today, and
several other Katten attorneys are participating in this case.

Turning Your Honor, to the company and the business,
and what Thrasio is about. Your Honor, Thrasio is the largest
operator and seller on Amazon. And also sells in other
channels. They own and operate over 200 brands that sell on
Amazon and other channels. I think it’s notable Your Honor,

that Thrasio itself may not be a household name, but its

products certainly are. One in two households in the US have
ordered a product from Thrasio. So it’s brands, Your Honor,
have broad appeal. And really broad market awareness of its

brands, some of which we’re going to highlight for Your Honor

today.

In terms of its business, Your Honor, we call them,
we call Thrasio an Amazon aggregator. That means that it buys
businesses that sell on Amazon and other networks. It really

integrates those products and brands into its overall business.
It helps those products and brands optimize their business

models and make them more successful sellers on the online
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10
marketplace. And appropriately scales them to maximize the
value of those brands, with the Thrasio backbone.

Your Honor, we have a model just demonstrating how it
works through those processes, from acquiring the businesses
and bring analysis on acquiring the right businesses. And then
setting those businesses up for success in the marketplace.

Just noting a couple of the types of products, and
again there are a couple hundred of products, but Angry Orange,
an air freshener and conditioner, it has had tremendous success
since being acquired by Thrasio, really a 15X revenue growth in
the two years since its acquisition. Thisworx, a car vacuum
cleaner, I know my car could probably use a vacuum, has had a
tax revenue growth in the one year since being acquired. And
Becky Cameron home, which manufactures and sells pillow sets,
has had a 2.3X revenue growth in just one year, and has
improved its rank on Amazon by over 95 percent since its
acquisition.

You can also see that there’s been over 36 million
unique orders in 2023. Again demonstrating the predominance of
those products, on Amazon and other retail chains.

Now, Your Honor, despite these successes, and there
are many others, Thrasio has encountered, as you’re well aware,
numerous headwinds in the past several years. And really, Your
Honor, I want to kind of pinpoint where those headwinds came

about, and really how they manifested. It really starts with
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11
frankly a great story in 2019/2020, when really the consumer
behavior changed clearly with the onset of the Covid-19
pandemic. And customers were ordering online at a way higher

rate. Thrasio, as you would expect, to try to maximize its
value, went through tremendous growth during that Covid period
in 2020 and 2021, to try to maximize what it could do in the
marketplace and gain market share. And turned to the increased
profitability.

And you can see a lot of that growth happening in
2020 and 2021. A lot of financing went along at that time as
well, including a tremendous amount of equity financing.
Numerous series of common and preferred equity. And also a
fair amount of debt financing at the end of 2020 when Thrasio
executed the credit agreement under which the first lien term
loan and revolving credit facility loans were drawn, which are
totaling over $850 million today.

Unfortunately for Thrasio, at the end of 2021, a lot
of the consumer behavior changed and the growth that it was
seeing, and it was reacting to, and even trying to get ahead
of, was not sustained after that point. So you could see that
Thrasio was at 176 brands as of the end of 2021, and really was
projecting even more future growth in consumer behavior, the
demand for products in the online marketplace.

Unfortunately for Thrasio, Your Honor, consumer

preferences and behavior did change, and continued growth in




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-1 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit A Page 13 of 71

12
the online marketplace really didn’t happen. And there was a
return really to brick and mortar shopping at a higher rate
than was projected.

So a lot of Your Honor, a lot of what appear to be at
this point in hindsight, operational missteps, really are a
product of Thrasio’s reactions to, and attempts to get ahead of
consumer behavior, which didn’t entirely manifest. That led to
really some business and financial problems at Thrasio. You
could see, Your Honor, we’ve tried to nail it down to four or
so key missteps, which are again are really missteps with the
benefit of hindsight in how the marketplace shifted.

You know, Thrasio over purchased, they had way too
much inventory at certain points, $425 million of inventory
sitting in warehouses. They overpaid because they were trying
to grow and trying to position themselves for success. But
they were doing so in a volatile marketplace. They became too
big, they over hired as well. And had to ultimately lean down.

And they overextended both in an acquisition capacity
and in really a funded debt capacity, which led to over $90
million of annual interest expense under the credit agreement,
it could be as high as 100, depending on what the predominant
rates were.

So Your Honor, this was a problem that had to be
addressed. And we’re going to highlight the capital structure I

said, as of the petition date there’s over $855 million of
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13
secured funding debt, frankly with high interest rates. 1In
addition to an additional $2.5 billion of preferred stock,
which is, some of which is debt like. So clearly, Your Honor,

the balance sheet and the business at the end of 2021, and even
the balance sheet today, didn’t make sense given the future of
the online marketplace under which Thrasio was operating.

So Your Honor, what did Thrasio attempt to do to
correct the ship. And how are they going to continue to do
that. One, they brought in the new management team who you’re
seeing here today, to, with a tremendous amount of online
retail experience, to make a bunch of operational changes, and
also to help on the financial side.

They underwent a major operational turnaround which
we’1ll talk about in just a moment. And they took significant
attempts and steps to both raise new capital, and procure a
leaner capital structure which to go forward leaner business
service and turn to profitability. We’re going to focus on each
of those three initiatives.

The management team, Your Honor, I’'ve highlighted Mr.
Greeley, Mr. Burke and Mr. Fahey, but they’re also joined by
several other best in class management team members on the
operational, technological and finance ends of the spectrum.
Many of which are very recent to Thrasio, to again, to right
the ship and enable a new business plan.

On the operational side, they did, they went through
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many initiatives to save expenses, and to grow revenue, and to
return to profitability. Including increasing prices,
renegotiating carrier contracts, accelerating step sales,
decreasing their warehouse footprint. Stopping MNA
initiatives, we noted that there were 176 brands as of
December 2021, there are only today 200 today, so they’ve
really slowed their growth on MNA. And they’ve reduced their
headcount and stopped some hiring.

That’s resulted in over $365 million of cost savings.
Which frankly have been pivotal to extending the runway and
enabling Thrasio to also to (indiscernible-audio skip)
negotiate the best go forward capital raise and capital
structure possible.

And that brings us really to what we’re doing in this
Chapter 11 case, which is about raising new capital and working
toward a sustainable capital structure. And the good news is
that we have strong commitments from our existing stakeholders,
the lenders, you’ve heard about today, to allow us to achieve
both of those objectives.

Now Your Honor, it didn’t start with a debt for
equity and DIP financing that we’re here to present today. It
started with really a comprehensive financing process led by
Centerview, that began in the spring of 2023. Centerview
looked at potential sources of common of preferred equity, or

even debt, on an out of court basis. And did a targeted search
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to raise all types of financing that were possible.
Unfortunately, Your Honor, over the summer it did become clear
that there was muted interest in transacting with Thrasio,
given its limitations, given its capital structure, and given
the volatility in the marketplace. And a preferred or common
or out of court debt raise just wasn’t practical. Thrasio
required debt to be raised really on a super senior basis, was
the only way we could get traction.

Because of that, in August of 2023, coming out of the
summer, we pivoted to engage with the ad hoc lender group,
represented by the Gibson Dunn firm, that ultimately is our DIP
financing backstopper. That started because we knew coming
around the corner in September 2023, we had our next major
interest pay down of the term loan, that was going to hamper
liquidity. And there was a forbearance that was negotiated.
And we began diligencing with the Ad Hoc Group, and also
talking about potential restructuring options with that group,
in addition to the other options we were considering.

And Your Honor, it wasn’t quite a straight line from
there to get here. We considered joint proposals with the Ad
Hoc Group and other parties. Several of which gained traction,
but none of which resulted in an actionable proposal, for
various reasons. Over the course of several months of
negotiations though, we did receive the commitments we needed

from the Ad Hoc Group and the revolving credit facility lenders
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and agent, for a consensual structuring transaction. That
manifested in the restructuring support agreement that was
executed the day before we filed for Chapter 11 on February
27th. And I'm going to walk you through some of the key terms
of that restructuring support agreement.

One, we talked about the extreme amount of
stakeholder support that we have, with 88 percent of the term
loan, and 81 percent of the revolving credit facility. So more
than enough to confirm a Chapter 11 plan with those groups. WE
have support and commitments for a $90 million new money DIP
facility to be funded by those first lien lenders. It’s going
to be available for participation to all first new lenders who
sign the restructuring support agreement, including after
today. So we’re happy that it’s open to all.

That $90 million is a lot of money for this company.
Especially when it’s combined with the amount of deleveraging
that we’re going to get. Your Honor, $495 million of secured
debt is going to be eliminated and converted to equity as part
of this transaction. We’re going to be left with $360 million
of debt. That’s basically the full amount of the DIP facility,
taking into account a roll up. That’s going to convert to an
exit facility upon emergence we’re hoping, with a $90 million
first out facility and a $270 million second out facility.

Also notable is the interest expense savings that’s

going to come from having so much less debt. And in addition
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to that, the debt is pick (phonetic) only for the first year,
and also has an option based on liquidity to pick for the
second year. So Thrasio could potentially save all cash
interest expense for up to two years after emergence. So a
tremendous amount of interest expense savings for the go
forward business.

Your Honor, the capital structure solution that we’re
proposing is proposed to be implemented through a plan of
reorganization, on a prearranged time line. We’re hoping to do
it within 100 days of the filing, to poise us for emergence in
just a few months.

There’s also a $250,000 pot that’s going to be made
available to holders of general unsecured claims. Clearly
we’re going to have to demonstrate and carry our burden at
confirmation to show that that’s fair and equitable and
appropriate.

And Your Honor, we’re talking about a plan of
reorganization and disclosure statement, I’'m just going to note
that those documents have already been filed on the petition
date, on February 28th. And we have a proposed time line to
get to confirmation. So we’re happy that a lot of our
documents in support is fully buttoned up, really ready to
deploy on an appropriate but quick time line to get this
company on the path to emergence and on the path to success.

I would also like to note that in the restructuring




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-1 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit A Page 19 of 71

18
support agreement, you know, we do have a full fiduciary out
that allows the company and the board of the directors to
terminate the RSA if a better transaction comes along, or an
alternative transaction comes along. That’s also actionable
and viable.

And I did mention to Your Honor that really with the
Ad Hoc Group of lenders, we did explore combined transactions
that would have involved other parties, at various points in
the capital structure, we haven’t lost any hope that some of
those could materialize. We don’t know that they will. And we
absolutely believe that the restructuring contemplated by the
restructuring support agreement is the best proposal that we
have right now. And will position Thrasio for success. But if
a better transaction does come along, we have full flexibility
to negotiate and ultimately if possible and viable, document
and commit to an alternative transaction.

I will also note, Your Honor, I referenced the
disinterested directors who were appointed in August 2023,
Stefan Selig and Anthony Horton, have a tremendous amount of
restructuring experience, have no affiliations or interests in
Thrasio, only in maximizing value through this restructuring
process. They’ve retained Katten Muchin as their counsel. They
are underway in an independent investigation on the
restructuring, on the releases that are proposed to be granted

upon confirmation of the plan in several months. So that
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investigation is ongoing, I do expect that you’ll hear more
from the Katten team as that investigation progresses. And
we’ll all stay tuned on that.

Just to highlight -- excuse us, Your Honor, we’re
just going to back a couple. And just highlight what that post
emergence capital structure is proposed to look like, we’re
hoping will look like, you can see we’re going to hopefully go
from $855 million of funded debt, really a $3.3 billion capital
structure, with nearly a billion dollars of funded debt, to
Jjust $360 million of funded debt. So really putting the
company that didn’t grow at the rate we thought, we’re going to
give a way smaller balance sheet to position it for success,
along with again that substantially lower cash interest,
including in the first two years where it could be as little as
Zero.

And then Your Honor, our case time line, given the
cost of the Chapter 11, given the commitments that we’ve
already obtained in that extensive refiling period, we’re
looking to move at an appropriately quick pace, compliant with
all of the Bankruptcy Code rules and the local rules. Really
nothing novel here on a normal time line. We’re looking to
have a disclosure statement hearing in early April. Hopefully
April 5th. And we’re really looking to proceed to confirmation
on May 13th, in mid-May.

Your Honor, I’'m going to pause there, I think to the
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extent Your Honor has any questions about the business or the
transaction we’re proposing, we’re not proposing that
transaction to be approved today. I’'d be happy to answer any
questions. I also believe that some of the other stakeholders
may want to make some statements, notably Mr. Zujkowski from
the ad hoc lenders, or Mr. Sponder from the US Trustee’s
Office, who we’ve been interfacing with. And I understand that
Mr. Sponder may have a few objections to the proposed DIP
financing. We’re going to get to that next on the agenda. So
we’ll find the right time for those objections to come up. But
we think that we have a very valuable DIP financing of $90
million, $35 million of which is proposed to be accessed on the
interim draw.

I will note that Thrasio has just over $25 million of
cash as of the filing, really which is not a lot. ©Not a lot
for a business like Thrasio. And is really relying on the
interim DIP draw.

But Your Honor, I'm going to pause there. After any
other party makes introductions, I’'m going to cede the podium
to my partner, Francis Petrie, who is going to take us through
the proposed DIP financing.

THE COURT: Okay, thank you, Mr. Fagen, I don’t have
any questions. I think you covered everything that was in the
documents that have been filed so far. So thank you for the

presentation, that helps me to lay it out like that.
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MR. FAGEN: Thank you, Your Honor.

THE COURT: Does anyone else want to add to this
initial presentation?

MR. ZUJKOWSKI: Good morning, Your Honor, Joe
Zujkowski of Gibson Dunn Crutcher, counsel for the ad hoc term
one lender group.

THE COURT: Good morning.

MR. ZUJKOWSKI: Good morning. Your Honor, as Mr.
Fagen noted, our Ad Hoc Group is comprised of lenders that
collectively hold more than 88 percent of the company’s
existing first lien term loans and our 2019 statement was filed
yesterday, it’s located at document number 47.

Your Honor, I echo the company’s appreciation for all
the work that chambers put in to this expedited hearing. And
would Jjust like to make a few quick points before the company
proceeds with its first day motions, to build upon what you
heard from Mr. Fagen.

Your Honor, first, in late September members of our
Ad Hoc Group entered into a forbearance agreement with the
company, and a nondisclosure agreement with the company that
limited their ability to trade their term loans. These
agreements were each extended on numerous occasions through the
petition date, so that our clients could work with the company
on evaluating any and all possible restructuring alternatives.

Your Honor, this five month lender engagement process
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was preceded by an additional six weeks of work that was done
by the Ad Hoc Group’s advisors, in conjunction with Kirkland,
Centerview, the management team and the companies independent
directors, to understand the company’s business plan and the
challenges that the company has been facing.

Your Honor, as a result of this process, which was
extremely deliberate, the Ad Hoc Group is confident that the
restructuring support agreement signed on Tuesday, which
contemplates a conversion of a significant portion of our
group’s first lien term loan claims into equity, and an
infusion of new capital backstopped by our Ad Hoc Group, is the
best option available to maximize the value of this business
for the benefit of all stakeholders. And this is especially
true given the extremely company friendly terms of the exit
facility that Mr. Fagen highlighted.

Your Honor, a few quick points on the DIP. First the
DIP facility that is being presented to the Court today for
interim approval, was structured, as Mr. Fagen noted, to ensure
that all first lien lenders will have the opportunity to
participate on a pro rata basis. As you know, that’s not
always the case. And said another way, there are no secured
creditors here with liens that will be subordinated to the
proposed DIP liens that will not have full and fair
participation rights.

Your Honor, we’ve been working closely, in addition
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to counsel for the company, with counsel to the first lien
agent, to bring lenders under the company’s RCF facility into
the fold, and we’ve structured the DIP to ensure that parties
that are first lien parties that are not presently bound by the
RSA, will have a full and fair opportunity to review the
proposed DIP terms, the proposed DIP credit agreement and sign
up for their pro rata share.

And I think as a result of this propose, we’re
extremely hopeful that by the time we come back to present the
DIP for Court approval on a final basis, it will have nearly
unanimous support from first lien lenders.

Finally, Your Honor, we really do appreciate the
efforts of the US Trustee in respect of the DIP order and all
first day orders. We understand from Mr. Fagen that there are
a few open points on the DIP order, all of which are important
preconditions to our clients funding the first $35 million of
the DIP today. But I’1l1 defer any further comment on the DIP
motion until it’s presented to the Court for approval. And
thank you Your Honor again for your time today.

THE COURT: Okay, thank you, Mr. Zujkowski. Thanks
for the complements to our Clerk’s Office, I know they worked
really hard to get all these petitions filed and I see how much
work has been done out there. $So let’s see, Mr. Fagen, you're
turning -- go ahead.

MR. BAKER: Your Honor, just very briefly, just to
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formally introduce myself and my client. Nicholas Baker from
Simpson Thacher and Bartlett. We represent Royal Bank of
Canada, which is the administrative agent under the pre-
petition first lien facility.

Just one clarification on Mr. Fagen’s excellent
presentation. RBC, Royal Bank of Canada, is the agent for all
the lenders, not just the RCF lenders. And in that capacity,
Your Honor, to echo the Ad Hoc Group’s counsel, we do think
it’s important to reemphasize that all lenders will have the
opportunity to participate in this DIP, in a meaningful
opportunity, and that there will be up to 20 days for lenders
to choose whether to do that or not.

And so just as a matter of housekeeping, Your Honor,
I will also want to note for the record that the agent will be
posting to the rest of the lender syndicate, the syndication
materials to be able to participate on the DIP. So if there’s
any lenders on this call wondering how are they going to be
able to do this, the materials will be posted to intralink site
so that all lenders will have that opportunity.

With that, Your Honor, I’1ll cede the podium, but
again, very happy to be in front of you and thanks of your
Clerk and the US Trustee.

THE COURT: Mr. Baker, I just, one question. The
syndicated materials will be posted on which site?

MR. BAKER: It will be an intralink site that is
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available to all of the lenders.
THE COURT: On your --
MR. BAKER: 1It’s a platform that -- yeah, it’s a

platform that the administrative agent runs.

25

THE COURT: Okay, good, that’s great. Thank you, Mr.

Baker.
MR. BAKER: Thank you.
THE COURT: Anyone else before I go back to Mr.

Fagen? Okay. ©Next. Go back to Kirkland, right?

MR. FAGEN: Your Honor, it’s Matt Fagen, sorry. You

cut out on audio. We didn’t hear what you just said.
THE COURT: I thanked Mr. Baker, did you hear Mr.

Baker’s presentation?

MR. FAGEN: We hear you now, yeah, we totally did. We

hear you now. I was just noting that I was going to cede the
podium to my partner Francis Petrie who is taking my place. I
may have seemed that I became way better looking in the last
couple of minutes.

THE COURT: Okay, thanks. Mr. Petrie, go ahead,
thank you.

MR. PETRIE: Good morning, Your Honor, for the
record, Francis Petrie of Kirkland and Ellis proposed counsel
for the Debtors. 1It’s a pleasure to appear in front of you
today.

We filed a number of declarations in support of the

t
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motions that are up for hearing today. First is the first day
declaration by the Debtors’ Chief Financial Officer, Mr. Josh
Burke, which is filed at docket number 38. The declaration of
Sam Greene, of Centerview Partners, was filed at docket number
43, which describes the marketing and negotiation process that
led to the proposed DIP financing. And the declaration of
Terrence Grossman of Alix Partners, filed at docket number 44,
describes the cash intensive nature of the Debtors’ business
and the need for immediate funding.

Each of Mr. Burke, Mr. Greene and Mr. Grossman are
dialed into the hearing today and are available to testify if
needed. But at this time I’d like to ask that each of these
declarations be moved into evidence.

THE COURT: Any objections? So moved. They’re all
entered into evidence.

MR. PETRIE: Thank you, Your Honor. So that brings
us to the agenda. As a threshold matter, the first item is the
motion for joint administration filed at docket number 16. The
purpose of this motion is allow for procedural consolidation of
the 241 Debtor cases that we have filed. The order is not
designed to be substantive. But we will have a revised
proposed order that we’ll submit to the Court that amends some
language in one of the paragraphs at the request of the US
Trustee, which specifies that the Debtors will file monthly

operating reports for each Debtor on an individual basis, and
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those reports will be docketed in the lead case.

Adherent to that on a case of this size will be guite
a 1lift with 241 Debtor entities, but we agreed to do so in the
interest of reaching consensus.

But aside from that we haven’t received any comments,
formal or informal, to the joint administration order. So
unless Your Honor has any questions, we’d respectfully ask for
approval of this form.

THE COURT: I have no questions on that, the joint
administration, I'm sure there’s no one objecting to this, so
that is granted.

MR. PETRIE: Thank you, Your Honor.

THE COURT: And I'm going to mark it order to be
submitted.

MR. PETRIE: Great. That brings us to the next item,
which is the Debtors’ motion to approve DIP financing. This
motion was filed at docket number 42, and an initial proposed
interim order was filed yesterday at docket number 45. And
this morning a form of credit agreement was also filed on the
docket.

I prepared some slides to help us walk us through the
structure of the DIP financing, and to clear up any
ambiguities. But through this motion, the Debtors request that
the Court approve the continued use of cash collateral, as well

as what will overall be a $360 million super priority DIP to
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exit facility. This facility is designed to provide the
Debtors with sufficient liquidity to operate throughout these
Chapter 11 cases, and through emergence.

And the proposed financing includes up to $90 million
in new money commitments. It’s fully backstopped by the Ad Hoc
Group as you have heard by now, though participation in the DIP
will be open to additional holders of first lien claims under
the syndication procedures that Mr. Baker just described.

So the full 90 million is available in distinct
pieces. 35 million of the new money will be made available
upon entry of the interim order. 35 additional million will be
made available upon entry of the final order. And another 20
million will be committed upon entry of the final order, but
available to the Debtors around entry of the confirmation
order, or up to five days prior to that hearing if certain
conditions are met.

There is also a roll up of pre-petition debt, which
is a common feature in DIP financing arrangements, in the total
amount of 270 million that corresponds to the timing of the
funding of the new money commitments.

So 35 million of the roll up will be deemed funded
upon entry of the interim order, on a one to one basis, with
the money loans. And 235 million more will be deemed funded
upon entry of the final order.

The reason that we have this structure is that upon




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-1 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit A Page 30 of 71

29
exit it is anticipated that the new money tranche will convert
into that third lien term out facility that Mr. Fagen
describes, while the roll up portion will be convert it to a
second out.

The DIP also contains customary fees and expenses
which were bargained for at length, and we believe are
reasonable based on an analysis of comparable fees in financing
of this size.

This includes a backstop payment of 7.5 percent of
the new money loans in cash, or in equity, upon confirmation of
a plan, as consideration for the Ad Hoc Group providing a
backstop. This fee will be earned upon the interim funding,
but not payable until plan confirmation.

Some other key features of the DIP include a standard
and bargained for adequate protection package that includes
liens, claims, and reporting regquirements, as well as the
Debtors’ stipulations to the validity of the pre-petition debt.
Which is subject to a 60 day challenge period which will begin
for a Committee upon the day of their appointment.

There’s also a standard carve out which does include
funding of a reserve that includes certain statutory and
professional fees.

And some other key features of the DIP, including
waivers for marshaling, surcharge and equities of the case,

and liens on proceeds of avoidance actions, are only affected
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upon the final orders.

So in short, the relief that we seek under the
interim order is tailored to address the immediate needs of the
business. Our papers demonstrated that the Debtors require
immediate access to the DIP facility, and continued use of cash
collateral to fund their operations, and to operate in the
ordinary course in these Chapter 11 cases.

As evidenced by the declarations, the DIP financing
is critical to the Debtors’ ability to satisfy their
obligations, to contract counter parties, vendors, suppliers,
employees, customers, and other stakeholders. And the terms of
the DIP facility are the result of extensive good faith
negotiation with the DIP lenders, and no better option is
available.

As a result, we do believe that entry into the DIP
facility is essential to preserve and maximize the value of the
Estates and responsibly administer these Chapter 11 cases.

So what we seek approval of today is summarized on
this slide and in our materials. But upon the interim stage,
we’ re seeking the necessary relief that will allow for a cash
infusion of $35 million in new money, and allow the Debtors to
continue to use their cash on hand in exchange for what we view
as a very reasonable and customary package that includes
approval of the stipulations, limited release provisions, and

granting adequate protection.
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Your Honor, we were in touch with the Office of the
US Trustee on the terms of a form of order leading to this
hearing. And we did incorporate many of their requests add-ins.
I understand Mr. Sponder still wants to speak on the record to
the Court.

Based on our communications there were pieces of the
DIP that the US Trustee preferred to be effective on a final
order or subject to challenge by the Debtors themselves.

Though we don’t believe that such a structure is commonplace
for DIPs of this size. But I’'d also like Your Honor to be
aware that the agreed to stipulations regarding the pre-
petition debt came only after an extensive collateral and
perfection review by each of the Kirkland, Gibson and Simpson
teams, and no material issues came out of that analysis.

And we did communicate the US Trustee’s request to
the DIP lenders who were very accommodating to some of those,
but represented that the outstanding issues were impermissible
and these modifications to the bargained for deal would not be
accepted, in light of the need for funding.

What we were able to accept were certain notice
provisions in paragraphs 11 and 15 of the proposed interim
order. And other specific language that would allow for any
individual for cause to request a modification to the challenge
period.

So from what we understand, the UST still takes issue
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with some of the fundamental parts of the business deal that
the Debtors have reached with the DIP lenders, but I’11 allow
them to bring that up themselves.

That ends my presentation on the DIP. Unless Your
Honor has any questions I think at this time it would be
appropriate to allow Mr. Sponder to take the podium, provided
that I can reserve my ability to respond to his arguments.

THE COURT: Of course, thank you. Fast and furious
presentation. Thank you. Mr. Sponder.

MR. SPONDER: Good morning, and nice to see you, Your
Honor.

THE COURT: You too, Mr. Sponder.

MR. SPONDER: Jeff Sponder on behalf of the United
States Trustee. Your Honor, the United States Trustee
provided, as Mr. Petrie just said, certain comments and
revisions to the proposed interim order, to counsel to the
Debtors, and counsel to the DIP financing parties, some of
which have been incorporated in the proposed interim order
filed with the Court at docket number 45.

I appreciate the time and effort from counsel to the
Debtors and counsel to the DIP financing parties, as we’ve been
able to narrow the gap as late as a few minutes prior to this
hearing.

With that said, there were several requested

revisions which were not accepted by the Debtors and the DIP
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financing parties, but we want to bring them to the Court’s
attention.

Several of them involve the DIP financing parties
seeking specific relief as of the entry of the interim order,
instead of entry of a final order, when parties in interest,
including a Committee, have had the opportunity to review the
financing.

First, Your Honor, at paragraph 3(d) of the proposed
interim order, which is at page 26 of 81 of docket number 45,
entry of the interim order constitutes final approval of the
backstop payment to be paid to the backstop parties. 1In
addition, upon entry of the interim order, the terms and
conditions of the backstop payment are found to be fully
satisfied by the DIP lenders and backstop parties and the
backstop payment is deemed fully earned.

Although the restructuring support agreement provides
that the backstop commitment is fully earned and approved on a
final basis upon entry of the interim order, such approval
should not occur until after a Committee has been appointed and
upon entry of a final order.

In addition, the backstop commitment should also not
be found to be earned as of the entry of an interim order but
instead as of the entry of a final order. These cases were
only filed two days ago and parties in interest, including a

Committee, should have an opportunity to address whether the
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backstop should be earned and approved at this time.

Next, Your Honor, at paragraph 7(a) of the proposed
interim order, at page 36 of 81, at docket number 45, the
Debtors are granting the DIP financing parties a senior
security interest and lien upon all property of the Debtors and
the Debtor non loan parties.

In addition, the Debtors are providing a 100 percent
equity pledge of all first tier foreign subsidiaries and a lien
on all unencumbered assets of the Debtors. This appears to
provide a change in ownership and provides a new lien against
unencumbered assets. At the very least, Your Honor, the 100
percent pledge and lien on unencumbered assets should be held
to the final hearing, allow a Committee to be appointed to
review that provision.

Next, Your Honor, at paragraph 7(c) of the proposed
interim order, starting at page 38 of 81, of docket number 45,
the DIP liens are not subject to Section 50(c) (sic) effective
as of the petition date and upon entry of a final order.
However, it appears that --

THE COURT: Wait, Mr. Sponder, say that again,
they’re not subject to --

MR. SPONDER: They’re not subject to Section 50 (c)
which is effective as of the petition date, and then subject to
entry of a final order, so at the final order stage the 506 (c)

walilver will become effective.
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It appears that the DIP liens are also not subject to
Sections 510, 549, 550 of 551, as of the entry of the interim
order. Similar to the 506(c) wavier, we believe that such
relief should only be granted at the time of the entry of the
final order.

Next Your Honor, at paragraph 13 of the proposed
order, at page 54 of 81 of docket number 45, an event of a
default is an occurrence and an event of a default under the
terms of the DIP credit agreement. I think Mr. Petrie just
advised that the DIP credit agreement was Jjust filed on the
docket. We were provided with it a little over an hour ago.

We did take a quick review of it and it appears that there are
25 events of default after a bankruptcy has been filed, spread
out over four pages of that agreement. We require more time to
review, but wanted to confirm that notice will be provided in
the event of a default, and understand that notice will be
provided in the event the DIP financing parties seek relief
from the automatic stay and/or to cease the Debtors’ use of
cash collateral.

We do reserve all rights concerning any revisions
that we may have to the default language that is in the DIP
credit agreement that was just filed with the Court.

Next Your Honor, at paragraph 24 of the proposed
interim order at page 63 of 81, of docket number 45, the DIP

financing parties and related parties seek a release as of the
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date the interim order is entered. Instead, as this case was
filed only two days ago without a Committee appointed, the
release should only be effective as of the entry of a final
order.

Next Your Honor, paragraph 27 of the proposed interim
order at page 71 of 81, of docket number 45, grants the
Committee the use of up to 50,000 to solely investigate or
prosecute within the challenge period the claims, causes of
action, adversary proceedings or other litigation against the
pre-petition first lien secured parties. In the same paragraph
the DIP financing parties seek to narrow the investigation or
prosecution even further by including the following language.
And I quote, solely concerning the legality, wvalidity,
priority, perfection, enforceability or extent of the claims,
liens or interests including the pre-petition first priority
liens, held by or on behalf of each of the pre-petition first
lien secured parties related to the pre-petition first lien
obligations.

The US Trustee believes that the additional language
is not necessary as the prior language which limits the use of
funds to the challenge period concerning any claims, causes of
action, adversary proceedings or other litigation is
sufficient.

Last, Your Honor, the US Trustee wants to note that

the Debtors and the DIP financing parties have agreed to
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language in paragraph 11 of the proposed interim order, at page
49 of docket number 45, that provides that the Court may
fashion an appropriate remedy to the extent a challenge to the
pre-petition first priority liens, including the roll ups
granted in this order.

Those were are remaining issues Your Honor. Again we
were able to resolve many of our issues and do appreciate
counsel for the Debtor as well as counsel for the DIP financing
parties reaching resolution on those matters. Thank you, Your
Honor.

THE COURT: All right, thank you Mr. Sponder. And I
want to express my appreciation to the United States Trustee’s
Office here for putting so much work in, pre-filing or
immediate post-filing, because it makes my job a whole lot
easier. And I appreciate that, thank you, Mr. Sponder.

Let me go back to Kirkland, and tell me what your
position, I mean you told me a little bit. But tell me what
your position is on these issues.

MR. PETRIE: Your Honor, we have been in touch with
both the DIP lenders and the US Trustee about each of these
issues. Anything that regards notice we are very happy to
provide. The, we should turn this over to Mr. Zujkowski after
my presentation is done, just to confirm this. My understanding
is that the backstop payment is not something that can be

approved upon a final order. The backstopping is happening
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today. The syndication is going to happen between now and the
final hearing. So to induce parties to actually be backstop
parties, that payment needs to happen and be approved now.

To the extent that this is an issue about payment at
the interim stage, this payment is not taking place at any
point even in the near future. It’s going to take place upon
confirmation or the effective date of the plan. But the issues
that were raised there by the US Trustee is one of timing. And
the timing just won’t work there.

Further, the other concerns about the equity pledges
and the validity of liens as of the interim order, is asking
the DIP lenders to provide a DIP loan on an unsecured basis.
Which we have been -- they just won’t do. So those are
concerns that we would have been amenable to actually
discussing, but it has been represented to use that they cannot
actually -- they will not be willing to provide this loan on an
unsecured basis.

And the language regarding the challenge period, is
more clarifying language than anything. It’s challenging the
Debtors’ stipulations and our language is meant to show what
those stipulations encompass. That’s the balance of what I
have to say in response.

THE COURT: Okay, so the challenge period language I
don’t have a problem with either. Too much is fine with me.

It sounds like you’ve addressed Mr. Sponder’s problem with the
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events of default and the credit agreement, that you will add
the notice requested by the US Trustee.

MR. PETRIE: Correct.

THE COURT: Okay. I'm not sure with backstop,
wouldn’t -- I don’t know, if the backstop parties are saying
that they won’t proceed, and we need the backstop for the
agreement, the backstop parties are the lenders. Right?

MR. PETRIE: Correct. It’s the Ad Hoc Group of
lenders.

THE COURT: The Ad Hoc Group of lenders. So they
know they’re getting this right?

MR. PETRIE: Yes.

THE COURT: Essentially, with that, why can’t they
wait to final?

MR. PETRIE: I’m going to allow my colleague at
Gibson Dunn to take this on. This is a part of the bargained
for deal that we have here.

THE COURT: Understood. All right, thank you. Mr.
Zujkowski.

MR. ZUJKOWSKI: Yes, thank you, Your Honor. Your

39

Honor, a few quick points on the points made by the US Trustee

and your questions. First, the proposed interim DIP order
that is supported by the company and the Ad Hoc Group, is
consistent with the interim DIP orders that have been entered

in recent large cases in this District, including Cyxtera and
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Careismatic.

THE COURT: Understood.

MR. ZUJKOWSKI: Your Honor, on the backstop point, we
are agreeing today, at the date of the interim DIP, or upon
entry of the interim DIP order, to backstop the full 90
million. That full 90 million is a cash injection into the
company, that is critical to insure and to communicate to
vendors, employees, customers, that the company has adequate
liquidity to finance these cases. And that full commitment is
coming in today.

And therefore we think it’s appropriate and we think
it’s consistent with recent DIP orders for the backstop
commitment to be approved upon entry of the interim order. And
as I mentioned it’s consistent with Cyxtera and with
Careismatic.

Your Honor, it’s also our hope and expectation that
the backstop fee will be paid in equity. There is a cash out
option for the Debtors, you know, consistent with their
fiduciary out to pay this premium in cash if necessary. But
it’s intended to be paid in equity. And the only parties that
are prejudiced as a result of the payment of this fee in
equity, are first lien lenders who have overwhelmingly agreed
to support the plan through entry into the restructuring
support agreement.

So given what our clients are being asked to fund and
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commit to fund throughout these cases today, we think approval
of the backstop fee upon entry of the interim order is
appropriate.

THE COURT: Okay , thank you, Mr. Zujkowski. That
makes, that answers a couple of my questions. The thing that I
would be most concerned with is allowing the, allowing
Unsecured Creditors Committee to review a fee or perhaps there
may be a reason to wait. But in this case I find that there
certainly isn’t. That --

MR. SPONDER: Your Honor.

THE COURT: Go ahead, Jeff, go ahead, Mr. Sponder.

MR. SPONDER: I’'m sorry, Your Honor, could I just
add, 1f Your Honor if going to allow the backstop, my thought
and suggestion would be that at the interim stage it’s only 35
million that is going to be provided, 35 million at the final,
and then 20 million at confirmation or whatnot. Why can’t the
backstop just be agreed to, you know, or allow the backstop up
to the 35 million, the new money being provided. Which gives
them, the Committee, an opportunity to at least look at the
rest of it at the time of the final. That would be my thought.

MR. ZUJKOWSKI: Your Honor, respectfully, and with
all appropriate deference to the US Trustee, what we’re arguing
to backstop is not the 35, right, the 35 is a check that’s
going out the door upon entry of the order. What we’re

agreeing to backstop is the remaining piece of the DIP.
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THE COURT: Understood.

MR. ZUJKOWSKI: So what we think, I think we’re in
agreement with the company that this is a reasonable fee for
our commitment to backstop the entire amount of the DIP.

THE COURT: Yes, and ai agree with you, I think it’s,
I understand, I mean from what I see, it’s not Jjust, I can’t --
it doesn’t make sense to just give interim approval to a
portion of a backstop, when the whole backstop is being
proposed. So the US Trustee’s objection is overruled on the
backstop issue.

Immediate payment, the interim relief allowing
immediate payment, I think that’s necessary, that’s a necessary
thing. And from what -- I forget his name, I’'m sorry.

MR. PETRIE: Petrie.

THE COURT: Yes, sorry, I'm sorry about that. It’s
unlikely that it’s going to be paid anyway. That objection is
overruled. How about the 100 percent equity pledge?

MR. ZUJKOWSKI: Your Honor, I’'m happy to just address
the two open points on 7(a) and 7(c).

THE COURT: Yes.

MR. ZUJKOWSKI: First on 7(c), you know, as Kirkland
noted, you know, the sustaining the US Trustee’s objections
here would effectively require or ask our clients to be funding
this DIP during the interim period on an unsecure basis. Our

clients are unwilling to do it. We don’t think any




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-1 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit A Page 44 of 71

43
institutional lenders would be willing to do it. Especially
under the construct of a restructuring support agreement that a
plan in which first lien debt will be converted to equity. So
we need full and fair DIP liens upon entry of the interim
order.

And again look, with respect to the equity of foreign
subs and unencumbered assets, our language I think is
substantially identical with the Cyxtera and Careismatic
interim DIP orders. And having this additional security on an
unencumbered assets while we don’t believe there are material
unencumbered assets, for the reasons that Mr. Petrie noted, is
just customary in DIPs and a condition to our clients funding
in an interim basis.

THE COURT: Okay, Mr. Sponder.

MR. SPONDER: Thank you, Your Honor, Jeff Sponder
form the Officer of United States Trustee. I want to make
clear that Jjust because something is entered in a prior order
in another case does not mean that it’s correct. This is a lien
on unencumbered assets. I think a Committee when appointed
would want to look into any encumbered assets of the Debtor,
and that’s all I'm asking, all we’re asking for is the
opportunity to look at it at a final hearing. The 100 percent
equity pledge just seems to change ownership. So you know, that
just is a problem for us.

But if it was entered in other cases, so be it. But
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here, we object and think it’s an issue, but at least give an
opportunity for a Committee to review, thank you, Your Honor.

THE COURT: Thank you, Mr. Sponder. Let me just ask,
so I understand it. I mean this whole idea of change in equity
ownership, that would only happen if there was a default,
correct? Mr. Zujkowski?

MR. ZUJKOWSKI: Yes, Your Honor, I’'m sorry, I wasn’t
sure if that question was to me or Mr. Sponder. But yes, that
would only happen if there was a default and there are -- you
know, we have protections, you know, through other provisions
of the DIP, and through other provisions of our existing first
lien security package, in the event of a default, you know,
pursuant to which a change ownership could occur.

So look I think this is belt and suspenders. We’re
funding 35 million. We’re only asking for a one to one roll up
on the amount that we’re funding. So you know, our liens with
respect to the equity of foreign subs and unencumbered assets
only extends to that $70 million. The Committee will have the
ability to negotiate this provision and object to it at final,
at the final DIP hearing with respect to the balance of the
DIP. But you know, given what we’re asking for in terms of a
one to one roll up at the interim stage, we feel that these
additional liens are necessary and appropriate.

THE COURT: All right. That’s very helpful too,

thank you. So that is, Mr. Sponder, I'm overruling that
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objection.

MR. SPONDER: Thank you, Your Honor.

THE COURT: Did we cover everything? 506(c) waiver,
that’s pretty typical, isn’t it?

MR. SPONDER: Your Honor, Jeff Sponder from the
Office of US Trustee. The 506(c) waiver at the final order,
we’'re fine with that. However there is no, the DIP finance
parties are seeking basically a waiver of 510, 549, 550 and 551
at the time of the entry of the interim order. And typically
think that that’s at the final order stage. So that’s we
objected there, Your Honor.

THE COURT: Mr. Zujkowski.

MR. ZUJKOWSKI: Your Honor, I couldn’t -- I'm sorry,
I had an audio problem. I missed what Mr. Sponder Jjust said
there.

THE COURT: His problem is not with 506, it’s more
with the fraudulent transfer stuff, to waive all that.

MR. ZUJKOWSKI: Your Honor, we can just take this on
offline with the company and see if we can come to an
appropriate resolution here.

THE COURT: Okay, thank you.

MR. PETRIE: Your Honor, this is Francis Petrie from
Kirkland. I will note that proceeds of avoidance actions will
remain unencumbered until the final order.

THE COURT: Okay. Perfect, thank you. And then the
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last thing I think was the DIP parties’ releases. Make then
effective at final. That was the US Trustee’s position.

MR. ZUJKOWSKI: Francis, I think this is you in first
instance.

MR. PETRIE: Yes, Your Honor, I mean this was
negotiated, there was a large back and forth that led to the
final DIP order that’s before Your Honor today. This was one
of the heavily negotiated provisions. And the timing of the
release was one of those.

At the interim stage it is appropriate and
commonplace to grant a limited release that is tailored to this
-- 1in the language we have here. So we think it’s appropriate
as part of the larger negotiations to include in this instance
as well.

MR. SPONDER: And Your Honor, Jeff Sponder from the
Office of United States Trustee. We don’t think it’s a limited
release. One, two, it’s commonplace that it’s at the final
stage when the release is agreed to after the Committee has had
a chance to review. And I know that this one actually had it
in there and as Mr. Petrie said, it was negotiated out to now
back to the interim order. So it’s the US Trustee’s position
that if any release is going to be granted, it should be
granted at the final stage after a Committee and other parties
in interest have had a chance to review it. Thank you, Your

Honor.
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THE COURT: Anything else? Okay. I think just as a
practical matter, I’'m going to overrule the US Trustee’s
objection on this one. I don’t see anything happening between
now and the 90 day period. Certainly bring it to my attention
if the Unsecured Creditors Committee comes up with something
crazy, I definitely want to know of that. But I’'m going to
overrule the US Trustee’s objection at this point.

MR. PETRIE: Thank you, Your Honor.

THE COURT: And I think that takes care of all of
the issues.

MR. PETRIE: Correct. So I think that we will need to
revise the proposed interim order. We’ll plan to submit that
to chambers. And I would like to just reemphasize that thank
you to Mr. Sponder for working constructively with us to reach
the revised proposed order.

MR. ZUJKOWSKI: And we echo that appreciation, Your
Honor.

THE COURT: Okay, so I'm going to mark, it’s number
16 on the first day motion, let me see wait a minute, on my
order allowing the first day motions on shortened time for the
first day motions, so that’s number 16, I'm going to mark that
order to be submitted.

MR. PETRIE: Thank you, Your Honor.

THE COURT: All right, thank you. And what’s up next?

MR. PETRIE: What’s up next is the Debtor’s cash
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management motion, which was filed at docket number 4.

THE COURT: Okay.

MR. PETRIE: So as described in this motion, the
Debtors have 341 bank accounts held at five separate banks.
Your Honor, this is a lot of accounts, but this cash management
system is structured like other similarly sized companies’ cash
management systems. So in short, cash moves from one of 297
depository accounts, which received receipts from sales on a
daily basis, which are swept daily or weekly into one of 13
concentration accounts where the funds are pooled. And then
disbursed into either an operation or disbursement account, or
an investment account.

The cash management motion requests authority to
continue to operate this bank account system in the ordinary
course. Pay certain outstanding bank fees. Maintain existing
forms of books and records. And to continue the credit card
program, which is primarily used for marketing expenses, as
well as intercompany transfers in the ordinary course.

The proposed form of order has been circulated to the
US Trustee and will have slight change to paragraph 11, as
compared to the order that’s on the docket. It’s a change from
a three business day notice period to a three days notice or
visa versa. So we’ll plan to submit a revised proposed order
to chambers that incorporates that edit.

On a related note, we understand that certain of the
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Debtors’ bank accounts are held at banks that are not
considered authorized depositories at this time. This is only
true for a minority of the Debtors’ bank accounts. And any
money that’s held in a non authorized depository, which
includes PayPal and Stripe, is swept into an authorized
depository on a daily or a weekly basis. But in any event, we

came to agreement with the US Trustee that will explore the
possibility of coming into compliance with Section 345 (b) for a
period of 30 days. And as a result we understand the US
Trustee has no objection to entry of the cash management order
on an interim basis.

So unless, does Your Honor have any questions?

THE COURT: None. I did read through that motion,
and the certification in support. So that is granted. I'm
going to mark it order to be submitted.

MR. PETRIE: Thank you very much, Your Honor. And
with that I’11 turn the podium over to my colleague, Ms. Young.

THE COURT: Thank you.

MS. YOUNG: Good morning, Your Honor, can you hear me
all right?

THE COURT: I can hear you fine.

MS. YOUNG: Thank you, Mary Catherine Young with
Kirkland and Ellis, proposed counsel for the Debtors. Your
Honor, the next item on today’s agenda is the Debtors’

insurance motion, filed at docket number 7. Through this
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motion the Debtors seek authority to continue their insurance
programs, to renew, amend or modify the insurance policies as
necessary in the ordinary course. And to maintain their surety
bond programs.

The Debtors also seek authority to maintain their
premium financing agreements and to enter into any new
financing agreements that the Debtors see necessary in the
ordinary course.

Finally, the Debtors seek authority to continue
paying their insurance and surety brokers throughout the cases.
The Debtors don’t believe there’s any outstanding pre-petition
obligations related to the foregoing programs. But the Debtors
do request authority to pay any pre-petition obligations if any
exist.

This motion is fully consensual. And the US
Trustee’s comments have been incorporated. So unless Your
Honor has any questions we respectfully request entry of the
interim order.

THE COURT: No questions, thank you. Granted.

MS. YOUNG: Thank you, Your Honor. The next item on
today’s agenda is the Debtors’ application to retain Kurtzman
Carson Consultants, LLC. It was filed at docket number 11.

Your Honor, KCC has vast experience in cases of this
size and serving in this role. And the purpose of retaining

them is really to ease the administrative burden on the Debtors
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in administering these Chapter 11 cases. We filed a
declaration of Evan Gershbein from KCC, and it’s attached to
the retention application as Exhibit B. I’d like to move that
into evidence at this time.

THE COURT: That’s so moved, it’s entered into
evidence.

MS. YOUNG: Thank you, Your Honor. Your Honor, this
application is unopposed. We’ve incorporated the US Trustee’s
comments to the order. And so we respectfully request entry of
the order retaining KCC.

THE COURT: That is granted. And I'm glad to have
them aboard.

MS. YOUNG: Thank you, Your Honor. Next item on the
agenda is the Debtors’ creditor matrix motion, filed at docket
number 14. Through this motion the Debtors seek authority to
file a consolidated list of the Debtors top 30 unsecured
creditors, to file a consolidated creditor matrix in lieu of
filing a separate mailing matrix for each Debtor entity, and to
waive the requirement to file a list of all the Debtors’ equity
holders. And we also seek authority to redact certain
personally identifiable information from the Debtors’ filed
documents.

The motion again generally seeks to ease
administrative burden on both the Debtors and really all

parties in interest. With respect to the top 30 list we want to
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insure that the US Trustee has the information that they need
to essentially seek to appoint a statutory Committee. And we
also think that the redaction of personally identifiable
information, to the extent it’s set forth in the motion and the
order, 1is reasonable and necessary under the circumstances.

The US Trustee’s comments again have been
incorporated into the interim order. I understand that they
will have a few comments relating to issues that will be kicked
to the final hearing.

THE COURT: Okay, and I noted in that motion that
you’re filing a full disclosure with not -- without covering up
any information about the creditors with the Court, correct?

MS. YOUNG: That’s correct.

THE COURT: The US Trustee has access to that.

MS. YOUNG: Yes, that’s correct.

THE COURT: Perfect. Okay.

MS. BIELSKIE: Your Honor, this is Lauren Bielskie,
I'd like to be heard on this matter briefly.

THE COURT: Yes, go ahead, Ms. Bielskie.

MS. BIELSKIE: If Your Honor can hear me. Thank you.
Again Lauren Bielskie with the Office of the United States
Trustee for the record. Your Honor, I will start by saying we
recognize this is an interim order. And we did agree with the
Debtors that the redactions requested as part of the creditors

matrix motion could be addressed at a subsequent hearing after
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schedules are filed so our office can see them unredacted and
not just talk about this in the abstract. But we did advise the
Debtors that we wanted to put our concerns on the record this
morning.

Your Honor, what’s at issue here is the public filing
of bankruptcy schedules. And the Bankruptcy Code and the
Bankruptcy Rules tell us that Debtors shall file schedules
listing the names and addresses of their creditors. And that’s
reading Section 521 and Rule 1007 together. There are of course
exceptions, but the exceptions should not be the norm. The US
Trustee’s concern with the extent the Debtors seek to redact
(indiscernible-audio skip) slippery slope we may go down when
requests for redactions are too extensive or become
commonplace.

The Debtors seek an order that would redact the home
and email addresses and other personally identifiable
information, other than names and all the natural persons who
are US citizens in the US, and the names and home and email
addresses of a natural citizen in the UK or European Economic
area member state. And while we’re not opposed to redacting
home, we do not agree that the names of individuals abroad
should be redacted.

Further we’re all concerned that we reached a
slippery slope (indiscernible) Debtors redacted the business

contact information of individuals that are identified and the
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contact person for corporation’s listed on the top 30 list that
was filed with the petition. And again while we agree that the
extent of the redactions will be an issue for another day, we
did want to raise these concerns and respectfully reserve all
rights for the final hearing. Thank you, Your Honor.

THE COURT: Understood. Thank you Ms. Bielskie. So
the interim order will be entered on that, Ms. Young.

MS. YOUNG: Great. Thank you, Your Honor. So that
takes us to item number 7 on the agenda, which is the Debtors
case management motion filed at docket number 5. Through this
motion the Debtors seek to designate these cases as complex
Chapter 11 cases, as well as to implement certain standard
notice case management and administrative procedures.

Designating these cases as complex and adopting these
case management procedures, which are frequently adopted in
this District, will ensure that these cases are administered as
efficiently and as cost effectively as possible for the benefit
for all parties.

Once again we’ve incorporated the US Trustee’s
comments to the order. And this motion is uncontested.

The one thing I’'d like to note is that the form of
order currently has placeholders for the next three omnibus
hearing dates. I’'m happy to talk that through with Your Honor
now or we can do it housekeeping at the end, whatever works

best for you.
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THE COURT: I have dates that I can make available
certainly to you guys. The beginning on March 13th, every
second and fourth Wednesday of the month is free. We could put
you on those days. That would be 3/13, 3/27, I know 4/10 we
have a status conference. That’s open. 4/24. I also have a
couple of Thursdays I'm not sure, is that enough for you, Ms.
Young? Or do you need more dates?

MS. YOUNG: No, I think that that’s great. We had
previously thought, contemplated the second day hearing being
on or around March 29th. So the 27th seems to work great for
us.

THE COURT: Okay, perfect.

MS. YOUNG: And I know that we have our, we have a
hearing potentially scheduled for Friday April 5th for the
disclosure statement hearing.

THE COURT: That’s set, yes.

MS. YOUNG: Great. And then I think for the third
omnibus hearing date we were currently contemplating a Monday
May 13 confirmation hearing.

THE COURT: You can put that in, that’s open for me.

MS. YOUNG: Okay. Great. Thank you.

THE COURT: Let me just ask one question. Can this --
are the second day, would the second days be good on April 1st
for you?

MS. YOUNG: Yes.
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THE COURT: That’s a Monday.

MS. YOUNG: That works for us, Your Honor.

THE COURT: Okay, let’s put them on Monday, the
second days.

MS. YOUNG: Okay.

THE COURT: 4/1.

MR. SPONDER: Your Honor, this is Jeff Sponder from
the Office of the United States Trustee. Can we just -- if
counsel doesn’t mind repeating the three dates that we’re going
to be using. Thank you.

THE COURT: Sure, it’s the second day hearing is on
April 1st at 10. Confirmation is 5/13 at 10. And the
disclosure statement hearing is April 5th. That’s a -- is
April 5th a Monday?

MS. YOUNG: 1It’s a Friday, Your Honor.

THE COURT: All right, so no, I want to do the
Monday, April 1st.

MS. YOUNG: And that was for the disclosure
statement?

THE COURT: Yes, the -- right so let’s -- I'm sorry,
I'm glad we went over this again. Let’s do the second days on
March 27th like you said, what you originally said. We’ll do
the disclosure statement hearing on April 1st. And that will
give time for notice to prepare for confirmation. Confirmation

is May 13th.
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MS. YOUNG: Thank you, Your Honor.

THE COURT: Are you good with that, Mr. Sponder?
Does anybody want me or Ms. Young to repeat that?

MR. SPONDER: We’re fine.

THE COURT: Okay.

MS. YOUNG: We did want to request, in addition to
those hearing dates actually, two other omnibus hearing dates.
Would March 10th and March 24th -- sorry April 10th and April
24th work for Your Honor?

THE COURT: April -- yes, April 10th and April 24th,

they’re both the second Wednesdays of the month, so those are
open, those are your omnibus days.

MS. YOUNG: Okay, great. So we’ll pencil those into
the order and submit a revised.

THE COURT: Great, thank you.

MS. YOUNG: Thank you. So with that we’d request,
once those dates are in, we’d request entry of the order.

THE COURT: That order -- that motion is granted.

And I will mark it order to be submitted.

MS. YOUNG: Great, thank you. Your Honor, the last
item for me on today’s agenda is the Debtors schedules and SOFA
extension motion filed at docket number 3. And I think we can
keep this one especially short. The Debtors are seeking entry
of an order extending the time to file their schedules and

SOFAs by 16 days for a total of 30 days from the petition date.
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The Debtors also request in the motion that they have

the ability to request additional extensions as necessary.
Your Honor, we want to make sure that the schedules and SOFAs
are done correctly. And if possible only done once. And we
think that this extension allows us to do that.

The US Trust’s comments once again have been
incorporated or otherwise resolved. And so we would request
that the Court enter the order extending the SOFAs and
schedules deadline.

THE COURT: That motion is granted, yes.

MS. YOUNG: Great. Thank you, Your Honor. And with
that, I’11 let my colleague Evan Swager take over. Thank you
for your time.

THE COURT: Thank you.

MR. SWAGER: Good morning, Your Honor, can you hear
me?

THE COURT: I can. Good morning, Mr. Swager.

MR. SWAGER: Evan Swager, Kirkland and Ellis,
proposed co-counsel to the Debtors. I will be picking up whe

Ms. Young left off. I’'m going to do the wages motion on dock
number 13.
This motion seeks authority to honor the Debtors’

employee compensation and benefits programs in the ordinary

re

et

course of business. As of the petition date, the Debtors have
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450 employees, all of which are essential not only to their
business but to their efforts to operate in the ordinary course
of business during these Chapter 11 cases.

Accordingly the Debtors seek entry of an interim
order allowing the Debtors to continue to honor their wage and
benefit obligations in the ordinary course. We share this form
of motion and order with the US Trustee and the Ad Hoc Group
prior to the hearing, and incorporated all of their comments
before this hearing.

Accordingly, we seek, specifically request entry of
this order on an interim basis and note that no other parties
objected to date.

THE COURT: Granted. I’'ve seen no objections.

MR. SPONDER: Your Honor, this is Jeff Sponder from
the Office of the United States Trustee.

THE COURT: Whoops, sorry, Mr. Sponder.

MR. SPONDER: ©No, no, no, worries, Your Honor. I
understand that was a change made to this order, and that it
should be an order to be submitted, unless I'm wrong. But I do
recall that.

MR. SWAGER: That’s correct. We negotiated with the
US Trustee prior to this and will submit a revised form of
order today to reflect a few cleanups.

THE COURT: Okay, so that will be order to be

submitted.




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-1 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit A Page 61 of 71

60

MR. SWAGER: Yes.

THE COURT: All right, thank you. Thank you Mr.
Sponder.

MR. SPONDER: Thank you, Your Honor.

MR. SWAGER: The next item on the Debtors’ agenda is
the vendors motion at docket number 18. Debtors seek authority
to pay the pre-petition obligations associated with
(indiscernible-audio skip) foreign vendors, 503 (b) (9) vendors,
and a limited number of vendors the Debtors deem critical. The
majority of the relief that the Debtors request today stem from
lien claimants. Although the Debtors also have a number of
foreign vendors due to the fact that they source some of their
products and materials from vendors overseas.

Some of the lien claimants and foreign vendors were
separately classified as 503 (b) (9) claimants due to the fact
they provided materials to the Debtors within 20 days before
the petition date.

Finally, the Debtors have a small bucket of vendors
the Debtors deem critical to their operations that don’t fall
into any other buckets listed in the motion. These vendors are
typically sole source vendors, who provide goods that are
either very unique or be extraordinarily difficult to replace,
if replaceable at all.

Any disruption to the relationships the Debtors have

with their vendors would have an acute and adverse effect on
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the Debtors’ business.

Accordingly, the Debtors seek entry of an interim
order authorizing the Debtors to pay the enumerated vendors in
this motion on an interim basis. We’ve incorporated comments
of the US Trustee and the Ad Hoc Group here as well, and no
other parties objected to date. Unless Your Honor has any
questions, we’d move for entry of the order, the interim order
requesting the relief to defined in the vendors’ motion.

THE COURT: Okay, and that order can be entered as
submitted, the proposed order that you submitted along with the
motion?

MR. SWAGER: We’re going to submit all of the orders
at the end of the hearing, to address all the cleanups we
received to date. Or we’ll submit revised orders after the
conclusion of this today.

THE COURT: All right, so all the orders that are
entered today are going to be submitted, I shouldn’t --

MR. SWAGER: Yes, correct.

THE COURT: Okay, that makes it easy. Thank you, Mr.
Swager, that motion is granted.

MR. SWAGER: Thank you, Your Honor. Next up on the
Debtors’ agenda is docket number 12, request (indiscernible-
audio skip)

THE COURT: I’'m sorry, request for what?

MR. SWAGER: Request for approval to honor the
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Debtors’ pre-petition customer program obligations.

THE COURT: Go ahead.

MR. SWAGER: 1In the ordinary course of business, the
Debtors maintain marketing, warranty and refund programs.

These programs are essential not only to continuing engagement
with existing customers, but also a source of new customers in
the ordinary course of business. We’ve reflected a few edits
in the order that we’ll submit. Note that this motion is
tailored only to the enumerated programs in the customer
motion, and we’re only seek relief for these programs
specifically.

We also shared this motion and order with the Ad Hoc
Group and incorporated all of their comments herein. No other
parties objected to date. And we respectfully ask for entry of
this order as submitted on an interim basis.

THE COURT: 1I’ve seen no objections either. Any
objections made here? ©None. That’s granted. Thank you.

MR. SWAGER: Thank you. And lastly, at least for my
portion of the agenda, is the Debtors’ Amazon motion. This is
little unique and a little atypical obviously from the normal
suite of first day motions. The Debtors have an inextricable
relationship with Amazon. Amazon is critical to the Debtors’
business. As described in the petition, over 90 percent of the
Debtors’ sales last year were through Amazon’s platform and

Amazon storefront.
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You will note however a lot of the relief we’re
seeking in the motion is covered through other motions,
specifically the vendors motion and the customer programs
motion, and the cash management motion. However, due to the
odd nature that we have with Amazon, Amazon nets fees from the
Debtors’ sales directly from Amazon’s platform.

And we filed this motion to accomplish two things.

To honor that netting program in the ordinary course, as well
as send a strong message to all of the Debtors’ vendors and
customers and (indiscernible-audio skip) that the Amazon
relationship that we have will continue in the ordinary course
of business during these cases.

We circulated this motion to the Trustee as well as
the Ad Hoc Group, and as well as counsel to Amazon, all parties
were signed off and agree to this relief requested in this
interim order. ©No other parties objected to this motion to
date. And as submitted we request entry of this order on an
interim basis.

THE COURT: Okay, yes, this seems almost ordinary
course to me, but yes, that’s granted.

MR. SWAGER: Thank you, Your Honor. With that I will
turn over the podium to Ms. Chanroo.

MS. CHANROO: Good morning, Your Honor, can you hear
me okay?

THE COURT: I can hear you just fine (indiscernible-
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audio skip), Ms. Chanroo, correct?

MS. CHANROO: Sorry, what was that?

THE COURT: You did the powerpoint, you had the
powerpoint up.

MS. CHANROO: I did. I did, yes.

THE COURT: Good job, thank you.

MS. CHANROO: Good memory, Your Honor. Tiffani

Chanroo from Kirkland and Ellis, proposed co-counsel for the

64

Debtors. I’11l be taking you through the balance of the agenda

today. The next item on the agenda is the Debtors’ utility
motion, which was filed at docket number 9.

In this motion, the Debtors are seeking entry of an
interim order to approve the Debtors’ proposed adequate
assurance payment for future utility services, to prohibit

utility providers from altering or refusing or discontinuing

services, and to approve the proposed procedures for resolving

any adequate assurance requests and disputes.

As set forth in the motion, the Debtors directly pay

a small number of utility providers for internet and other

services. The Debtors propose a deposit of approximately half

of the Debtors’ monthly utility expense in the amount of
$6,655, to serve as an adequate assurance deposit in these
Chapter 11 cases.

The Debtors’ proposed procedures are set forth to

address any concerns utility providers may have with the
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adequate assurance.

We have reviewed this order with the US Trustee and
believe the proposed order is mutually agreeable. Does Your
Honor have any questions?

THE COURT: No questions, that motion is granted as
well.

MS. CHANROO: Great, thank you so much Your Honor.

THE COURT: Thank you.

MS. CHANROO: The next motion on the agenda, Your
Honor, is Debtors’ motion for entry of an order approving
notification and hearing procedures for certain transfers of
declarations of worthlessness of the Debtors’ common and
preferred stock. Your Honor, the Debtors generate various
valuable stock -- tax attributes during the course of their
operations, including net operating losses or NOLs. And the
ability to carry forward NOLs into future tax payments.

As of December 31st 2023, the Debtors had
approximately $1.1 billion of NOLs and approximately $200
million of carry forwards. Further the Debtors expect to
generate substantial additional tax attributes this current tax
year. By establishing and implementing the proposed procedures,
the Debtors will be able to monitor and object to ownership
changes that threaten their ability to preserve their tax
attributes of the benefits of the Estate.

To note, Your Honor, the procedures requested herein
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are commonly approved in this District and do not effect any
party’s substantive rights. We have worked with the US Trustee
on incorporating their comments to the proposed form of notice,
declarations and order.

Accordingly the Debtors will be uploading a revised
proposed order which will reflect revised proposed procedures
that state that the Debtors will notify certain parties before
the objection deadline in the event the Debtors do not object
to a declaration of proposed transfer or declaration of intent
to claim a worthless stock deduction. And revised proposed
declarations that state that if a redacted declaration is filed
an unredacted version of the declaration will be provided upon
request to the US Trustee and any statutorily appointed
Committee.

With these updates, we believe the proposed order is
agreeable to the US Trustee. Does Your Honor have any
questions?

THE COURT: No questions, thank you. That motion is
approved.

MR. SPONDER: Your Honor, this is Jeff Sponder from
the Office of the United States Trustee. I just note that
there was an email exchange from a third party from South
Africa that had sent some information this to Debtors’ counsel,
I just want to confirm that it was resolved. And I see Mr.

Petrie.
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MR. PETRIE: Mr. Sponder, that’s in the DK (phonetic)
cases.

MR. SPONDER: Oh is it. Okay, thank you. Now I’m
getting my cases confused, Your Honor. Sorry about that.

THE COURT: Okay. So that’s, we’re good with that
motion.

MR. SPONDER: Yes, Your Honor.

THE COURT: All right, thank you.

MS. CHANROO: Thank you, Your Honor. Next up is the
motion is another motion to designed to protect the Debtors tax
attributes. The motion is filed at docket number 17, and it
seeks to establish a record date for potential notice and sell
down procedures for trading claims above a certain threshold
against the Debtors. Establishment of a record date will endure
that the Debtors have the opportunity to seek a sell down order
if one is necessary to preserve the Debtors’ tax attributes.

To be clear, the motion before us only seeks to
establish a record date and notify parties that trade claims
against the Debtors so that they may be subject to sell down.
The proposed order does not affect any party’s ability to trade
claims, and will only serve as a placeholder in the event the
Debtors later decide to seek a sell down order.

In the event the order is entered, the Debtors will
provide all claim holders with notice of the record date,

within five days of entry of this proposed order. And the
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Debtors will also publish the notice in the Wall Street
Journal, New York Times and on the KCC website.

We’ve also reviewed this proposed order with the US
Trustee and have addressed their comments. Unless Your Honor
has any questions, we respectfully request entry of the order.

THE COURT: No questions. No objections. Granted.

MS. CHANROO: Thanks very much, Your Honor. The next
item on the agenda is a taxes motion which was filed at docket
number 10. By this motion the Debtors seek entry of an interim
order authorizing the Debtors to negotiate, remit, and pay
their taxes and fees in the ordinary course during these
Chapter 11 cases, irrespective of whether such obligations
accrued or arose before, on or after the petition date. And
undertake certain tax planning activities.

In the ordinary course of business the Debtors incur,
collect and withhold certain taxes, including income taxes,
franchise taxes, sales and use taxes, and custom and import
duties that must be paid on a periodic basis. The Debtors
estimate that they have approximately $10 million in taxes and
fees outstanding as of the petition date.

We have also reviewed this proposed order with the US
Trustee and believe that it is in a mutually agreeable form.
Unless Your Honor has any questions, we’d also request entry of
this order.

THE COURT: That order will be entered, thank you.
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MS. CHANROO: Thank you, Your Honor. And to conclude,
the final item on the agenda is the motion filed at docket
number 8. This motion seeks to entry of an order restating and
enforcing the worldwide automatic stay, anti-discrimination
provision and ipso facto protections of the Bankruptcy Code.

The Debtors understand that the automatic stay
provisions of the Bankruptcy Code are self executing as of the
petition date. However, given the Debtors’ business
relationships globally, the Debtors are seeking approval of
this motion to communicate with vendors and other parties of
interest that may not understand the scope of the automatic
stay.

This motion does not seek to expand or enlarge the
provisions of the Code, it simply requests authority to put the
Court’s stamp on what the Bankruptcy Code already says. We
shared this motion and proposed order with the US Trustee as
well and have incorporated their comments. And Your Honor,
unless you have any questions, we also request entry of this
order.

THE COURT: The order will be entered. Thank you.

MS. CHANROO: Well Your Honor, I think that closes
out our agenda and presentation today. Again we would like to
just restate on behalf of the Debtors, thank you very much for
your time today.

THE COURT: Of course. This is what we do. So you’re
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70
very welcome. And thank you for the, all the work that you all
did before coming here. I can see just by the things that I was
reading through to prepare for this hearing there was a
tremendous amount of work, a lot of people involved. So thank
you.

MS. CHANROO: Thank you, Your Honor.

THE COURT: I think we’re finished for today. And
I’1l see you next time, right. Thank you, anybody else have
anything? Okay, thanks everybody.

* * *

CERTTIEFTICATTON

I, Patricia Poole, court approved transcriber, certify
that the foregoing is a correct transcript from the official
digital audio recording of the proceedings in the above-

entitled matter.

/S/PATRICIA POOLE

TRACY GRIBBEN TRANSCRIPTION, LLC March 7, 2024
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THE COURT: Good afternoon everyone, we’re here for
the second days for Thrasio. I have a list of presenters here.
I guess we’ll start with the Debtor’s attorneys of whom there
are many, if you want to enter your appearances, please. Join
audio, they can’t hear me. Join with computer.

ATTORNEYS: We can hear you, Your Honor.

THE COURT: Oh, good, now I can hear you too. Okay,
so why don’t we start with Debtor’s attorneys.

MR. FAGEN: Your Honor, Good afternoon, it’s Matt
Fagen from Kirkland Ellis, proposed counsel to Thrasio and the
other Debtors.

THE COURT: Okay, thank you. And I know we have a
number of Debtors’ attorneys listed, but we’ll just, we’ll
count you for now, Mr. Fagen. And I know that Mr. Sponder,
you’re on the telephone with Ms. Bielskie.

MR. SPONDER: Good afternoon, Your Honor, Jeff
Sponder, from the Office of United States Trustee. We are
both, Ms. Bielskie and I are both on Zoom I believe. I believe
she is as well.

THE COURT: Yes. Okay, there you are, I see you.

And how about Ms. Giglio or someone from that firm want to
enter an appearance on behalf of the disinterested directors of
Thrasio?

MR. SMITH: Yes, Your Honor, Robert Smith proposed --

Katten Muchin Rosenman, proposed counsel on behalf of Mr.
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Horton and Mr. Selig, as disinterested directors.

THE COURT: Okay, thank you. And the Committee, the
Unsecured Creditors Committee.

MR. MARINUZZI: Good afternoon, Your Honor, Lorenzo
Marinuzzi from Morrison and Foerster, proposed lead co-counsel
for the Office Committee of Unsecured Creditors. I’'m joined by
my partner Doug Mannal, and my partner Ben Butterfield, and I
believe co-counsel Jason Adams from Kelley Drye and Warren is
also on.

THE COURT: Okay. Great, thank you. And we’ve got
the Ad Hoc first lien group?

MR. ZUJKOWSKI: Yes, Your Honor, Joe Zujkowski,
Gibson Dunn, on behalf of the Ad Hoc first lien group.

THE COURT: Thank you.

MR. SHERMAN: Your Honor, and Andrew Sherman, Sills
Cummis, also counsel for the Ad Hoc Group. Thank you.

THE COURT: All right, thank you. Royal Bank of
Canada. Mr. Martin?

MR. BAKER: Good afternoon, Your Honor, Nicholas
Baker, Simpson Thacher and Bartlett, on behalf of Royal Bank of
Canada, the pre-petition administrative agent.

THE COURT: All right.

MS. PARISI: Good afternoon, Your Honor, Porzio
Bromberg and Newman also here on behalf of Royal Bank of

Canada.
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THE COURT: All right, thank you. ESR, LLC, Ms.
Parlin?

MS. PARLIN: Good afternoon, Your Honor, Barbra
Parlin, Holland and Knight, for ESR, LLC.

THE COURT: Thank you, and last but not least, GXO
Logistics Supply Chain.

MS. FLETCHER: Yes, Your Honor, Deborah Fletcher,
from Fisher Broyles appearing pro hac vice with my partner who
is barred in New Jersey, also with Fisher Broyles, Patricia
Fugee. Thank you.

THE COURT: All right, thank you. Mr. Fagen, you
want to get us going here?

MR. FAGEN: I would like to, Your Honor, thank you
very much. And I’d just like to give a couple of words about
the progress and process to date. We’ve made substantial
progress to date since this case was filed on February 28th.
We still have a long way to go, no doubt about that. We’ve
continued to make progress since the UCC was formed on March
12th and retained advisors, who I’'m sure you’ll hear from
today.

The hallmark of the initial progress has been focused
on the DIP, and the other motions before you today at our
second day hearing. And really as you can imagine, there were
a lot of issues that any unsecured creditor body would have

liked to see in the DIP. We were able to boil it down to a few
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key issues. And able to get everyone, the Debtor, the
Committee, the secured lenders, of course the US Trustee as
well, at the table and to make progress on those key issues.
And that formed the basis for the compromise that’s reflected
in the uncontested DIP order that’s been, going to be put
before you in just a bit, by my partner, Mr. Petrie.

Coterminous with that, we’ve also decided to extend
the DS hearing a bit. And adjourn that from what would have
been Friday, in a couple of days, to April 18th, to allow a
little bit more time. So we’ll look forward to being back in
front of Your Honor two weeks from tomorrow on our proposed
disclosure statement.

And Your Honor, the company is optimistic about using
the cooperation and progress that have been demonstrated and
embodied in the DIP, as a launching point to continued progress
in the broader case issues as it affects the Unsecured Creditor
body and the Unsecured Creditors Committee who we’re obviously
interfacing with on a daily basis.

So I want to thank all the parties. I do want to
note at the outset that, you know, the basis for a lot of the
consensus that we’ve achieved, and hope to continue to achieve,
is the alternative, which is, this is an adversarial process.
And we understand that the Unsecured Creditor body has been
looking at a relatively small recovery based on the case that

was filed and the plan that was proposed. And we totally
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understand that the Committee’s got to do everything it can to
maximize the value for Unsecured Creditors, as was our mandate,
and 1s our mandate as well.

I do want to note that we hope that we can continue a
cooperative relationship as we try to forge consensus. I did
look at in the company, and the management team, you know,
these are people who have been working with the company for
years, or in some cases less than that, but have been working
every day on the restructuring, did feel that there were some
unconstructive comments in a statement that was filed by the
Committee yesterday afternoon, which really I would say took
some aim at the management team specifically, whether it’s
current or former. And we can totally understand why the
creditors who are looking at a diminished recovery have issues.
We totally get that. Just like the lenders have issues, just
like the shareholders who lost money, have issues. But some of
the speculation inherent in the pleading and that has
potentially to leak into the process at whole, you know,
probably wasn’t based on too much fact. And we would hope that
in the future there could be more measured and more tailored
for the issues at bay, and especially evidence.

So I do want to make note of that, that there was
some disappointment about that pleading, and it was a
statement, it wasn’t a pleading or a motion.

And I also want to make note that many people have
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looked at what happened to Thrasio in the couple of years
preceding the petition date. We talked about it at length in
the first day declaration of Mr. Burke, and in the presentation
of the first day hearing. We also mentioned and discussed, and
you’ll hear more eventually, from the disinterested directors
who are doing their own independent investigation being led by
the Katten firm who is on the line today.

And so, Your Honor, this case could go a lot of ways.
There’s a chance that we’re unable to reach consensus. And you
know, we’re going to be back before you on some of these
issues. Clearly we’re not there today. We hope that it could
launch toward a cooperative framework on the case issues at
bay.

I did want to make note of that really on behalf of
the current and former management team who we’ve been working
with and got to know well. And I think deserve a little bit
more than pure speculation in terms of what happened.

So I'm going to pause there and turn it over to my
colleague Mr. Petrie who is ready to handle the next item on
the agenda. But I’1l1l pause there, Your Honor.

THE COURT: All right, thank you, Mr. Fagen. I think

MR. MANNAL: Good afternoon, Your Honor, this is Doug
Mannal from Morrison and Foerster, proposed counsel for the

Unsecured Creditors Committee. I wasn’t sure if this was the
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10
right opportunity to address the Court, or if I should wait
until a break when we address some of the orders. I’1l1 defer to
Your Honor.

THE COURT: Why don’t you -- well, do you want to
respond to Mr. Fagen, or do you want to just put --

MR. MANNAL: Unfortunately I can’t hear you, Your
Honor.

THE COURT: -- your position on the record. I'm
sorry?

MR. MANNAL: I cannot hear you, I apologize. My
connection was such that I could not hear what you were saying.

MR. FAGEN: Your Honor, I couldn’t hear you for a
moment either. But I heard you say I’'m sorry.

MR. MANNAL: I did hear you say you’re sorry.

THE COURT: All right.

MR. MANNAL: I’'m sorry too.

THE COURT: Can you hear me now?

MR. MANNAL: Yes.

THE COURT: I have no idea what’s going on with that.
Okay, so did you want to respond to Mr. Fagen, or do you want
to put a statement, a general statement on the record for the
Unsecured Creditors?

MR. MANNAL: Your Honor, I think it would be
appropriate for me to address the Court and put a statement on

the record on behalf of the Committee. And I’'m happy to do
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11
that now.

THE COURT: That’s --

MR. MANNAL: TIf it makes sense.

THE COURT: That’s fine. Because, my understanding
is the matters that the Court, that are under consideration for
the Court today are not contested. So why don’t we just get
people’s positions in general.

MR. MANNAL: Great.

THE COURT: So I'd welcome your comments, Mr. Mannal.

MR. MANNAL: Thank you, Your Honor, for the record,
Doug Mannal of Morrison and Foerster proposed counsel for the
Unsecured Creditors Committee. Your Honor, we share Mr.
Fagen’s remarks and are pleased to report that it has been
helpful to achieve a negotiated resolution of the Committee’s
objections to certain of the Debtors’ first and second day
motions. Including perhaps, most importantly, the proposed
final DIP financing order.

Not everyone got what they wanted. And everyone
appears equally disappointed. And that’s suggests that
settlement is reasonable.

And clearly, Your Honor, this Committee understands
the import of being commercial and is fully capable of reaching
settlements where they’re appropriate. I do take issue,
however, with some of Mr. Fagen’s comments that our statement

wasn’t entirely appropriate.
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12

I think in the context of this case, it is the
Committee’s perspective that this case has not been properly
presented to Your Honor. And I would like to take a few
moments before we get into the orders, and spend a few moments
introducing the Committee as well as discussing the Committee’s
perspective of these cases.

The Committee was appointed on March 12th, Your
Honor. And it’s comprised of seven members. And those members
reflect the general makeup of the general Unsecured Creditor
body in these cases. Six of the members are owners of small
businesses who sold their businesses to Thrasio, and who are
owed money under the sale agreements. The seventh member of
the Committee is a trade vendor to Thrasio, with outstanding
invoices.

On the first day of these cases, Your Honor, the
Debtor suggested that they found themselves in Bankruptcy Court
as a result of unforeseen factors outside of their control,
including the end of the pandemic, and a return to brick and
mortar shopping by consumers.

And I think the truth here is much more complicated.
And it’s important to recognize on a macro perspective that the
rate at which consumers are choosing to shop online may have
slowed for periods during the pandemic. But the amount of
online transactions remains at historic highs. And today is

essentially doubled from what it was when Thrasio began its
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13
life in 2018.

Your Honor should recognize that Thrasio was reported
to be valued worth more than $5 billion a little over two years
ago. And at the end of 2021 Thrasio raised more than a billion
dollars of fresh capital from equity investors. And when
combined with their prior debt and equity raises, Thrasio had
successfully tapped the capital markets for approximately $3
billion of fresh capital.

And I just want to pause on that for a second, Your
Honor. A little over two years ago Thrasio had raised $3
billion of cash. Yet they commenced these bankruptcy cases
with approximately $30 million. That means 99 percent of the
funds that they raised, 99 percent of the cash that they raised
is now gone.

In addition, the Debtors now estimate based on their
schedules that they filed, or exhibits they filed to their
disclosure statement, that the businesses that they’re
currently managing are now only worth about $500 million. And
this Committee is simply asking where did the value go. In
about two years’ time, what happened. Where did it go.

I think clearly the Debtor spent some of that money
purchasing businesses from small business owners like those
that sit on the Unsecured Creditors Committee. However we
believe that that’s only a relatively small portion of where

the Debtors’ cash went. And that would be consistent with the
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14
way they structured the sales of, the purchases rather, of the
various businesses they acquired, because a lot of the
consideration was paid in deferred payments to the sellers of
the businesses. And the Debtors of course are now looking to
walk away from those obligations to the sellers.

And while the management team I think was very good
at convincing parties to sell their businesses to Thrasio,
clearly they weren’t able to maintain the profitability of
those businesses once they acquired them.

And based on communications we’ve had with the
various sellers, we feel that there’s a likelihood that will
ultimately determine that the Debtors did little to protect
their products from infringement. That they focused their
efforts exclusively on Amazon and got rid of any other channels
on which they were selling products.

And we are concerned about the internal controls at
the Debtors. And it appears over the last few years the
Debtors have been spending money hand over fist, clearly if
they entered this bankruptcy with only $30 million, having
raised 3 billion. But it’s our job, and it’s our view, that we
need to understand where the money went. Who made the
decisions to spend that money. And who was the beneficiary of
the corporate waste.

Your Honor, bankruptcy is expensive. And the

Committee understands that. And we understand that the lenders
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15
want these cases to be over yesterday. We do. They want to
take their collateral and they want to rid themselves from any
obligation to make the deferred payment obligation to the
former business owners. All the while they want to use the
protection of your court to insure that these businesses remain
as a going concern.

But bankruptcy requires transparency. And to date
little of these cases has been transparent. The general
Unsecured Creditors are likely impaired and are going to be
required to vote on any Chapter 11 plan. And sitting today,
they don’t know what they will be voting on. The Debtors have
a disclosure statement that they filed that says little about
where the money actually went. Nor does the value of the
potential Estate claims that may result from the answer to that
question anywhere contained in the disclosure statement. And
that disclosure statement hearing is on from two weeks from
today. As Mr. Fagen said, it’s currently scheduled for the
18th.

It’s important to note, Your Honor, that the
Committee, upon being appointed, immediately began delving into
this issue. And days after being retained, our firm served
several formal and informal document requests on the Debtors,
and the independent directors, and we expect additional
document requests in the near future.

And while the Debtors have begun to populate a data
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room, and have started to answer some of the Committee’s
questions, many of the questions today remain unanswered. And
many of the requests for information have not been responded
to.

The Committee needs sufficient time, Your Honor, and
an opportunity to avoid unfairly disenfranchising the Unsecured
Creditors of these Debtors, many of whom are still owed money
for the same businesses the secured lenders are now seeking
this Court’s authority to take, free and clear.

We understand we have a lot of work cut out for us in
a very short period of time. And we are hopeful that we’re
able to achieve an agreement with the Debtors on a reasonable
schedule for soliciting and presenting a Chapter 11 plan before
this Court. And if not, we’ll be likely before Your Honor
requesting additional time to better understand why a company
with more than $3 billion of cash two years ago, crashed into
bankruptcy essentially penniless.

Thank you very much for your time, Your Honor. I'm
happy to answer any questions you may have.

THE COURT: All right thank you. Mr. Fagen, are you
prepared to address that, I'm just wondering what the Debtors
are doing about making sure the information is supplied to the
Committee.

MR. FAGEN: Yes, can you hear me, Your Honor?

THE COURT: I can.
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17

MR. FAGEN: Okay, terrific. Your Honor, I’"11l respond
in part, I'm going to reserve some response for, I assume, the
disclosure statement hearing, or the next time we’re before
you. But I would say that it has been critically important to
the Debtor, the Debtor and all of its professionals, to work to
get all discovery, all reasonable discovery, most of it being
informal, to the Creditors Committee on a timely basis, in
advance of the lead up to the DIP hearing that we have today,
which started out contested, got a ton of requests. We
provided, to my understanding all of the information that was
requested with respect to the DIP, which was extensive, and
allowed for a cooperative settlement, or an objection if that
was the way it went, it didn’t go that way.

Same thing on the upcoming disclosure statement
hearing, which is two weeks away, two weeks from tomorrow. We
filed all of our disclosure statement exhibits, including a
comprehensive valuation, liquidation analysis, set of
(indiscernible-audio skip) projections, last week.

We’ve also provided a significant amount of discovery
to the (indiscernible) team and the Unsecured Creditors. There
have been follow-up requests, no doubt. We’ve attempted to
respond timely to those follow-up requests.

The question of where the value went, for instance,
is not new, that’s a question that was asked to us by the

Committee over a week ago, I think it was probably more like




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P4-11840-CMG  Doc 1446-2 Filed 07/25/24 Entered 07/25/24 20:38:30 Desc
Exhibit B Page 19 of 37

18
ten days ago. We followed that up shortly after that, that was
part of two information requests, one was about the claims pool
itself, one was about where the money went. There may have
been a couple of others. We filed followed those up with
presentations that we had updated to elaborate more. There were
offers of calls with the management team to explain, those
still stand.

So we’re taking very seriously the responsibility to
share information with the Creditors Committee. We’d much
rather go that route than to have fights before you on
discovery. We think that giving the information is clearly the
more cost effective and case effective approach.

Mr. Mannal, frankly, I take at your word that you’re
unhappy with the production or there’s something you don’t
want. I assume that if you call me after this hearing about
anything that you’re missing, that you think that I would help
and we’d get that to you timely. If that’s not the case, you
know, let me know, but that’s certainly been not only our
intention, but our history of dealing to date.

THE COURT: Okay.

MR. FAGEN: I would only add that we -- I think we
said at the beginning, I want to be clear, in terms of the
facts, we do disagree with several of the facts that were
outlaid thereto. But I don’t think that they’re really up for

debate or for hearing today. So I would reserve on that for a
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19
future hearing.

THE COURT: Okay, I'm sure I don’t even really need
to say this, because you all have plenty of experience with
Chapter 11 cases and trying to get them to move quickly. But
obviously discovery and disclosure is the most important thing
at this point. And if there’s any issue with anyone here that
feels as though they’re being asked for information that they
shouldn’t be providing or is not relevant, any issues like
that, please call chambers and we can set up a conference call
rather than -- I’d like to manage any problem like that
quickly. And not extend this any further out if we can
possibly help it. But I also want to make sure that the
Committee has access to all the information that they need in
order to present an effective case on behalf of their -- on
behalf of the Unsecureds. So thank you, thank you both.

MR. FAGEN: Thank you.

MR. MANNAL: Thank you, Your Honor.

MR. FAGEN: Your Honor, I will now cede the podium to
my colleague, Mr. Petrie, if that’s okay with you.

THE COURT: That’s okay with me. Thank you, Mr.
Fagen.

MR. PETRIE: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MR. PETRIE: 1It’s a pleasure to appear before you

again. So I’11 begin addressing the agenda items with the
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Debtors’ motion to approve the DIP financing on a final basis.
As noted previously in today’s hearing, we are seeking approval
of a final DIP motion that is fully consensual, and strikes a
compromise between the Debtors, the Committee, the US Trustee
and the other parties in interest.

In the time since the first day hearing,
participation in the DIP was opened up to additional holders of
first lien claims under the syndication procedures that were
approved in the interim order. And between then and now there
was significant participation with approximately 97 percent of
eligible holders of first lien claims electing to participate
in the facility.

The order that we seek entry of today is similar in
many ways to the version that was approved on an interim basis
in the first days of the case. The structured of the DIP
remains the same.

In total the DIP is still $90 million in new money,
and the remaining amount is available in two additional
district draws. Today upon approval of the final order, 35
additional million will be made available, with 20 million more
committed upon entry of today’s order, but available upon entry
of the confirmation order or up to five days prior to that
hearing if certain conditions are met.

The remaining 235 million of rollup amounts will be

deemed funded upon the availability of each of these two draws
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at a 3 to 1 ratio. Which means that the final 60 million of
that rollup amount will only be deemed funded if and when there
is a draw on that final 20 million. This timing represented a
compromise between the DIP lenders, the Committee and the
Debtors.

The other major changes to the order represents
similar agreements between the Committee, the DIP lenders and
the Debtors, with the most significant being additional
language surrounding (indiscernible)

We see the language in the proposed order a couple of
times. But in summary, it provides that the Debtors, the DIP
secured parties, and the pre-petition first lien secured
parties shall use commercially reasonable efforts to repay the
DIP obligations or adequate protection amounts first, from the
proceeds of the DIP collateral, other than unencumbered
property before we can look to the proceeds of previously
unencumbered property.

Another material revision included the addition of a
tolling concept to the 60 day challenge period so that new
language provides that the period will be tolled by two days
until the resolution of any standing motion is filed by the
Committee.

The investigation budget has also been raised to
$250,000. And additional language clarifies the scope of the

challenge and what elements of the order are subject to the
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challenge. Those changes, among other language modifications,
including reporting requirements and reservation of rights,
address the Committee’s (indiscernible)

We did also receive one formal objection on the
docket from an individual creditor GXO. GXO sought to protect a
warehouse (indiscernible) it’s entitled to though GXO and the
Debtors are currently engaged in a dispute surrounding the
extent of any such lien. We were able to work out language to
resolve GXO’s objection, which is contained in the final
paragraphs of the proposed order. That language essentially
preserves the ability for GXO to prove up the extent of its
lien and a commitment by the Debtors to reach resolution on
GX0O’'s claims and liens expeditiously following this hearing in
the coming weeks.

We hope to come to resolution consensually, though
it’s possible that we will before Your Honor to determine the
dispute in the future. But either way, our understanding is
that GXO’s objection is resolved insofar as the DIP order is
concerned.

So in sum, the relief that we seek under the final
order will address the immediate needs of the business,
including allowing the Debtors to satisfy their obligations to
employees, vendors, suppliers, customers, and other
stakeholders. And the terms of the DIP facility are the result

of extensive good faith negotiations with the DIP lenders,
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Committee and the US Trustee.

This was the only financing option that is currently
available. And as noted this order will provide significant
liquidity to the Debtors. An addition 35 million immediately,
and another 20 million later in the cases, as well as the
ability for the Debtors to continue to use cash on hand a fully
consensual basis.

So unless Your Honor has any questions, or any other
party would like to be heard on this, we respectfully ask Your
Honor to enter the final DIP order today.

THE COURT: I have no questions. I did read over the
blackline copy or redline copy of the final DIP order that was
sent to me. I don’t know, does anyone else who is at the
hearing today have questions for Mr. Petrie? All right,
hearing none. That, the final order will be entered.

MR. PETRIE: Thank you, Your Honor. For the
avoidance of doubt, we’ll submit entry ready versions of every
order that gets approved at today’s hearing to chambers
afterwards, to ensure that it contains all of these comments.
And for just running a good process.

THE COURT: All right, that would be great, that
would be very helpful, thank you.

MR. PETRIE: Thank you, Your Honor. So that brings
us to the next item on the agenda -- well I don’t actually know

where it is on the agenda, but the next item I’'m going to
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present, which is entry of an order that will permit the
Debtors to continue to operate their cash management system.

As described on the first day of these cases, the
Debtors operate a fairly large bank complex cash management
system, which includes close to 350 distinct bank accounts.

The Debtors have spent time since the first day hearing
exploring the possibility of coming into strict compliance with
Section 345(b). We worked with the US Trustee to consensually
agree to extend the deadline through today, April 3rd.

However, case still moves through certain banks that are
considered non complaint, including RBC, Paypal, Payoneer,
Stripe and OFX. The majority of this cash is only at those
banks for a short period of time, and we do believe that these
banks are well capitalized institutions.

But nonetheless, as of the date of today’s hearing,
we still need additional time to ascertain whether strict
compliance with 345(b) is possible for a cash management system
such as ours, which can occur either by these non compliant
banks executing uniform depository agreements with the Office
of the US Trustee, or for the Debtors to take other measures,
such as making modifications to our cash management system that
would not cause harm to the company or its business.

So Your Honor, the order that we’re seeking today is
a second interim cash management order rather than a final

order. We'’re seeking to preserve the status quo for a limited
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amount of time to make a determination on our next steps. And
as we told the US Trustee, we will provide an update to them in
two weeks as to where everything stands.

At some point in the next 30 days, we do believe
we’re going to have a firm answer on 345 (b) compliance. And if
we need Your Honor to provide a ruling to memorialize whatever
that result is, then we will be prepared to meet our
evidentiary burden at the appropriate time.

But we do anticipate moving to a final order
expeditiously, including as soon as the omnibus hearing
currently scheduled for April 24th. Until that time comes, we
do ask for Your Honor’s approval of this second round of
interim relief to continue to allow access to the company’s
cash management system in order to prevent irreparable harm to
the Estates.

The revised form of order incorporates comments by
each of the US Trustee and the Committee, which material
changes included additional standard reporting requirements,
including notice as to when the Debtors open and close accounts
and reservations of certain (indiscernible) So unless Your
Honor as any questions we do request entry of that order on an
interim basis today.

THE COURT: I have no questions. Anyone else? Any
of the other presenters have comments or questions on that?

MR. MANNAL: Your Honor, Doug Mannal, proposed
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counsel for the Unsecured Creditors Committee, we have no
objection to the entry of the cash management.

THE COURT: All right, thank you. So that order --

MR. SPONDER: And, Your Honor, Jeff Sponder from the
Office of the United States Trustee, we did negotiate language
for the second interim order and have no objection to the

order, the second interim order that has been presented to Your

Honor.

THE COURT: Okay. Thank you, thanks Mr. Sponder and
Mr. Mannal. So that order will also be entered when we receive
it.

MR. PETRIE: Great, thank you, Your Honor. I'm now
turning the podium over to my colleague, Mr. Swager.

MR. SWAGER: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MR. SWAGER: Evan Swager, Kirkland Ellis on behalf of
the Debtors. Moving next to Debtors contract and lease
rejection motion, docketed at docket number 107, and on the
agenda as item 15.

This motion seeks to reject certain executory
contracts and expired leases (indiscernible) the schedule to
the order, and we’ll submit that to chambers today.

The Debtors received two objections to this motion.
The first objection was for (indiscernible) the APA counter

party to which we adjourned that objection to a future hearing
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date and will not be going forward with that objection today.

The other objection was from two -- one of the
Debtors’ landlords, and we resolved that objection prior to
this hearing through inclusion language in the revised proposed
order. I want to note for the record regarding the
(indiscernible) objection and the language we added. We wanted
to clarify that the language in the new order says that if the
landlord seeks to assert damages in excess of the security
deposit the landlord is retaining, they will be entitled to do
so. The Debtors are entitled to --

THE COURT: I’'m sorry, Mr. Swager, could you say that
again, just a little bit slower.

MR. SWAGER: Sure, of course. The Two Friends
(phonetic) objection includes the resolution of the Two Friends
objection (indiscernible) language to the proposed order. That
objection includes language saying that Two Friends can submit
a claim or damages in excess of the security deposit they are
retaining -- and we are free to dispute that claim on a future
day. We would note that our understanding of that language,
that we will do that through the formal claims objection
process in these cases.

THE COURT: Okay, thank you.

MR. SWAGER: We received and incorporated comments
from the Committee, the US Trustee and the Ad Hoc Group prior

to this hearing. And no other party has objected to this
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motion. Unless Your Honor has any gquestions, we respectfull
request entry of the proposed order.
THE COURT: No questions, that will be -- and the
hearing -- are we moving the objection to a different date?
MR. SWAGER: Yeah, the (indiscernible) objection wi
go forward on a different date. We haven’t set that date,
although I think we discussed having it on the 18th with the

disclosure statement.

28

y

11

THE COURT: For calendar control purposes, that makes

sense. All right. So that will be on the -- remainder of the

motion will be heard on the 18th.

MR. SWAGER: Yes, that’s correct.

THE COURT: I mean subject to change, depending on
what you guys decide between you.

MR. SWAGER: (indiscernible)

THE COURT: Okay. Thank you.

MR. SWAGER: Thank you, Your Honor. Moving next to
Debtor’s bar date motion, which was filed at docket number 10
It is on the agenda as item number 14. This motion seeks
authority to set a time for procedures for filing and
submitting proofs of claim.

Prior to the hearing we implemented comments to the
order from the US Trustee, the Committee and the Ad Hoc Group
And no other party has objected to this motion. Unless Your

Honor has any questions, we respectfully request entry of the

6.
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order.

THE COURT: No questions. Order will be entered.

MR. SWAGER: Thank you, Your Honor. Turning next to
the final order approving the Debtors’ wages motion, the motion
which was filed at docket number 13, and is on the agenda here
as item number 4.

We incorporated certain comments from the UCC, the US
Trustee and Ad Hoc Group prior to the hearing, mostly centering
on consent requirements of notice (indiscernible) to parties
here. No other party has objected to entry of the proposed
order. Unless Your Honor has any questions, we respectfully
request entry of the proposed order for the wage motion on a
final basis.

THE COURT: I have no questions. Just hang on one
second. Mike, are you picking that up?

THE CLERK: Some of it, not all of it.

THE COURT: Okay, I would just ask you to speak a
little slower so we can make sure that we pick up all the
comments that you’re making on the record, Mr. Swager. But
number 4 is, the document number 13, the motion for entry of
the final order authorizing the Debtor to pay pre-petition
wages will be entered.

MR. SWAGER: Thank you.

THE COURT: All right, thank you.

MR. SWAGER: And finally, at least for my portion of
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today’s hearing, turning next to our order approving the
Debtors vendor motion. We filed that motion at docket number
13, and it’s on the agenda here as item number 4. We received
an incorporated comments to the order from the UCC, the US
Trustee and the Ad Hoc Group prior to the hearing. And no
party has objected to the motion. Unless Your Honor has any
questions, we respectfully request entry of proposed order on a
final basis.

THE COURT: And that’s -- that number 5 on the notice
of agenda, today’s agenda?

MR. SWAGER: Yes, item number 5, correct.

THE COURT: Yes, 5, okay. I have no questions, that
will be entered.

MR. SWAGER: Thank you, Your Honor.

THE COURT: Thank you.

MR. SWAGER: (indiscernible)

MS. FEENEY: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MS. FEENEY: For the record, Megan Feeney from
Kirkland and Ellis on behalf of the Debtors. I’11 be taking us
through the next four items on the agenda. The next item being
the Debtors’ final utilities order, which was filed originally
at docket number 9, and is number 8 on the agenda.

Final order reflects comments from the United States

Trustee, the Creditors Committee, and the Ad Hoc Group. And
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with these changes we are fully resolved. And so unless Your
Honor has any questions, we respectfully request entry of this
order.

THE COURT: The order will be entered when received.

MS. FEENEY: Thank you, Your Honor. The next item on
the agenda which is item number 3, apologies for going out of
order on these, is the Debtors insurance order, filed
originally at docket number 7. The proposed order reflects a
couple of comments from the United States Trustee, the
Creditors Committee and the Ad Hoc Group, which include a few
additional reporting obligations. But with these changes we
are fully consensual and unless Your Honor has any questions,
we respectfully request entry of this order.

THE COURT: No question, the order will be entered.

MS. FEENEY: Thank you. The next item on agenda,
which is item number 12, is the Debtors OCP order, originally
filed at docket number 198, which authorizes the Debtors to
employ and pay ordinary course professionals.

This order too is fully consensual and reflects
comments from the United States Trustee, the Creditors
Committee, and the Ad Hoc Group. So unless there are any
questions, we respectfully request entry of this order.

THE COURT: Your request is granted. No questions.

MS. FEENEY: So the last item that I’'11 be presenting

today is item 11 on today’s agenda. And it was, it is the
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Debtors’ de minimus asset sales procedures order, originally
filed at docket number 103, which seeks authorization to
implement procedures for the Debtors to use, sell, transfer, or
abandon certain de minimus assets.

We incorporated comments from the United States
Trustee, the Creditors Committee, and the Ad Hoc Group. These
changes include additional noticing rights for certain parties
in interest, as well as additional details for the transaction
and abandonment notices that will be filed with Your Honor.

And they will also be sent to the notice parties, those
notices.

So with these changes we are fully resolved, but I
would like to note that prior to the hearing we did agree with
Mr. Sponder that the Debtors would separately notify the United
States Trustee and the Creditors Committee should any third
party be retained or employed in connection with any sort of
sale or abandonment of de minimus assets.

So unless Your Honor has any questions, respectfully
request entry of this order.

THE COURT: No questions. That makes sense. The
order will be entered.

MS. FEENEY: Thank you. So I will pass the balance of
the agenda off to my colleague, Mr. Eck.

THE COURT: Thank you.

MR. ECK: Good afternoon, Your Honor, Trevor Eck,
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from Kirkland and Ellis, proposed counsel to the Debtors. I
will be walking us through the remaining items on today’s
agenda. And all of which are (indiscernible) on an uncontested

basis.

First up is item number 6 on the agenda. It’s the
Debtors’” final customer programs order, which was originally
filed at docket number 12. This order allows the Debtors to
maintain their existing customer programs, including their
necessary marketing, refund and warranty programs in the
ordinary course.

This order is fully uncontested, as it incorporates
comments from the Committee, the US Trustee, and the Ad Hoc
Group regarding certain notice and reporting regquirements.
Unless Your Honor has any questions, we request entry of the
final customer programs order.

THE COURT: No questions. The order will be entered.

MR. ECK: Thank you, Your Honor. Next up is item
number 7 on the agenda. That is the Debtors final Amazon
order, which was originally filed at docket number 6. This
order allows Debtors to maintain their crucial relationship
with Amazon and to continue to utilize their services.

This order is uncontested as it incorporates comments
from the Committee, the US Trustee and the Ad Hoc Group over
certain notice and reporting requirements and reservation of

rights. And unless Your Honor has any questions, we
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respectfully request of the final Amazon order.

THE COURT: That is, that order is fine with me.
That will be entered. Thank you.

MR. ECK: And next up is item number 9 on the agenda.
That is the Debtors final NOL order, which was originally filed
at docket number 15. The order implements certain procedures
that protect the Debtors’ valuable tax (indiscernible) during
these Chapter 11 cases. This order is fully consensual as it
incorporates comments from the Committee, the US Trustee, and
the Ad Hoc Group. And unless Your Honor has any questions, we
request entry of the final NOL order.

THE COURT: No questions, that order will be entered.

MR. ECK: Great, thank you, Your Honor. Next up is
item number 10 on the agenda. And that is the Debtors’ final
taxes order, which was originally filed at docket number 10.
This order allows the Debtor to pay their pre-petition taxes,
interrelated governmental fees. And this order is uncontested
as it incorporates comments from the Committee, the US Trustee,
and the Ad Hoc Group. And unless you have any questions, Your
Honor, we respectfully entry of the final taxes order.

THE COURT: No questions, that final order will be
entered.

MR. ECK: Great, thank you, Your Honor. And last up
is item number 13 on the agenda, that is the Debtors’

administrative fee motion, which was filed at docket number
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105. This motion seeks to implement standard procedures for
the compensation of retained professionals during the Chapter
11 cases. And is fully uncontested as it incorporates comments
from the Committee, the Ad Hoc Group, and the US Trustee. And
unless you have any questions, Your Honor, we respectfully
request entry of the admin fee order.

THE COURT: No questions. Pretty common order,
that’s fine.

MR. ECK: Thank you, Your Honor.

THE COURT: Thank you.

MR. ECK: And that concludes the balance of the
agenda. Thank you for your time, and I’1l1l cede back to Mr.
Petrie.

THE COURT: All right, thank you.

MR. PETRIE: And Your Honor, we don’t have very much
more to say, we’d just like to say thank you to you and your
chambers for accommodating us. We’ve moved several hearings in
the past couple of days and we really do appreciate your help
and willingness to be responsive. Thank you.

THE COURT: Of course, yes. They’re good people in
there.

MR. PETRIE: Yes, we agree. Anyway, that concludes
the hearing from our perspective today, and thank you again,
Your Honor.

THE COURT: All right. Thank you. And so we have --
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yes, I have the dates. I have the adjourned dates. All right,
would anyone else like to add anything here, anything on the
record? All right, thank you all. Nice to meet the new folks
who are joining this case for the first time. And we’ll see
you again soon. Thank you.

ATTORNEYS: Thank you, Your Honor.

* * *

CERTTIEFTICATTON

I, Patricia Poole, court approved transcriber, certify

that the foregoing is a correct transcript from the official

digital audio recording of the proceedings in the above-
entitled matter.
/S/PATRICIA POOLE
TRACY GRIBBEN TRANSCRIPTION, LLC April 8, 2024
DATE
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THE COURT: -- six hours 30 minutes. Okay. Good
morning everyone. Obviously we’re here on Thrasio. We have a
number of, three different matters to record today. We can
start with appearances. Mr. Fagen, do you want to start with
your appearance? We weren’t sure how many Debtors’ attorneys
were going to be appearing in the courtroom today.

MR. FAGEN: That would be terrific, Your Honor, Matt
Fagen, Kirkland and Ellis, proposed counsel to the Debtors,
here at the disclosure statement hearing. Do you want to take
appearances from others?

THE COURT: No, go ahead, just who is here from
Kirkland for the Debtors?

MR. FAGEN: Yeah, from Kirkland it’s my partner,
Francis Petrie, my colleague Evan Swager as well.

THE COURT: Okay. Evan is --

MR. FAGEN: Siting right next to Mr. Petrie.

THE COURT: Okay. And I see Ms. Yudkin is here.
Okay. All right, thank you. Committee?

MR. MARINUZZI: Good morning, Lorenzo Marinuzzi,
Morrison and Foerster, proposed lead counsel for the Official
Committee. I’'m Jjoined today by my partner, Doug Mannal.

THE COURT: You look familiar.

MR. MANNAL: Good morning.

THE COURT: Welcome, good morning. Okay. And I don’t

think we need to go through everyone who is on Zoom. I know
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Mr. Sponder, do you want to enter your appearance? You're a
little busy today I think.

MR. SPONDER: Thank you, Your Honor, Jeff Sponder
from the Office of the United States Trustee. Good morning.

THE COURT: Good morning. And how about the Ad Hoc
lien -- yes, the Ad Hoc Lien Group.

MR. ZUJKOWSKI: Good morning, Your Honor, Joe
Zujkowski, Gibson Dunn, on behalf of the Ad Hoc Group, with my
partner, Lee Wilson.

THE COURT: Okay, great, thank you.

MR. REISMAN: Good morning, Your Honor, Steven
Reisman with Katten Muchin Rosenman, on behalf of -- proposed
counsel, sorry, for Stefan Selig and Tony Horton, the
independent directors. I'm joined in the courtroom by my
partner, Rob Smith, a litigation partner of mine. And on Zoom
by Ms. Giglio, Cindi Giglio.

THE COURT: All right.

MR. REISMAN: Thank you.

THE COURT: Great, thank you. All right, and then we
have on -- do we have anybody here from the Royal Bank of
Canada in person? I think just probably on Zoom. We should
have --

MR. MARTIN: Yes, just on Zoom, Your Honor.

THE COURT: Okay, and we should have Mr. Baker and

Mr. Martin.
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MR. BAKER: Yes, Your Honor, Mr. Martin is here as
well.

THE COURT: And how about the PIC20 Group? Mr.
Gutfleish, are you on?

MR. GUTFLEISH: Good morning, Your Honor, Harry
Gutfleish.

THE COURT: And Bristol 6 on Zoom.

MS. BROOK: Your Honor, Anna Brook from Culhane
Meadows for Bristol Six. And my partner is also here.

THE COURT: Okay, great. Thank you. I think that is
good for me. Why don’t we start. We do have the motion to
seal, the Committee’s motion to seal, that came in early this
morning.

MR. MARINUZZI: Your Honor, for the record, Lorenzo
Marinuzzi, Morrison and Foerster. It came in at some point
after I went to bed to get up early for this hearing. But Your
Honor, if Your Honor recalls, the objection that we filed, the
supplemental objection, includes certain work product that was
prepared based on information provided by the Debtors in their
data room through discovery. And it involves audited financial
statements versus reported financial statements. And it also
involves various insider stock transactions, which has been
provided to the Committee on a confidential basis. We thought
it was important for the Court to see it, and so we filed it

under seal because the information, unless the company tells us
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otherwise, is not for public consumption.

THE COURT: Understood, thank you. And I know there
was an application to shorten time.

MR. MARINUZZI: Correct.

THE COURT: Which is granted obviously.

MR. MARINUZZI: Thank you.

THE COURT: Because I’'m asking you about it now. So
anybody have an objection to sealing the record? It seems to
me i1it’s also been addressed by -- a lot of what you’re asking
to seal has been addressed by the Debtor already. But Mr.
Sponder.

MR. SPONDER: Thank you, Your Honor. The United
States Trustee did file an objection probably six minutes
before this hearing, on the docket, so it is on the docket.
Your Honor, the UCC has not shown that the information to be
redacted falls within Section 107 (b) (1) of the Bankruptcy Code.
And an agreement reached among parties to the case is still, is
also not determinative.

The information sought to be protected does not
appear to be confidential information that is detrimental to
the business interests of the Debtors. None of that has been
explained why that would be detrimental, that release of that
information. I believe the information is in Exhibits C and D,
but I'm not 100 percent sure because the actual supplemental

objection was filed on the document I think two minutes before
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8
the objection was filed. I received the unredacted one earlier
this morning.

Your Honor, to the extent the Court is inclined to
grant, grant the motion and overrule the objection, we just
want to make sure that the document that is filed on the docket
includes all the information, other than the redacted
information, not the entire document being redacted. I wasn’t
sure because I hadn’t, I didn’t have time to open it when it
was filed this morning. So that’s the United States Trustee’s
position.

THE COURT: Yes, I think that the -- right now the
entire document would be sealed.

MR. SPONDER: Right.

THE COURT: Right.

MR. SPONDER: I understood -- my understanding was
that the objection would not be -- that the only parts that
would be redacted and sealed were Exhibits C and D. But O
could be wrong.

MR. MARINUZZI: Your Honor, that’s correct.

THE COURT: Just Exhibits C and D.

MR. MARINUZZI: Just ran out of time.

THE COURT: Okay.

MR. SPONDER: Thank you, Your Honor.

THE COURT: Thank you, Mr. Sponder. Mr. Fagen.

MR. FAGEN: Your Honor, Matt Fagen, Kirkland and
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Ellis, proposed counsel for the Debtor. One, we believe that
the information which talks about certain stock purchases and
other personal financial information from two former officers
or directors of the Debtor, we believe it’s privileged, it is
confidential.

We also think that it would be harmful to put that
information out there now. At this stage, you know, the
Committee concedes that they’re analyzing this information and
what to do with it. Frankly, Your Honor, I would ask that the
names of those two people be redacted as well. Because I think
it’s premature to start naming names when an investigation is
nowhere near complete, as they’re saying they’re not complete.
You know, and there’s personal reputational issues with naming
those names, I believe.

THE COURT: Well, I think there also, in the main
part of the document, there is discussion about settlement
negotiations.

MR. FAGEN: There are.

THE COURT: 1Is that something that you want on the
record at this point? I mean it seems to me that that should
all be part and parcel of preparing for confirmation. What do
you think, what do you guys think?

MR. MARINUZZI: Your Honor, so it’s clear, the
request to seal is based on a contractual obligation, not

necessarily because we believe it’s stop secret information.
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10
We also think that the individuals’ names are disclosed in the
disclosure statement as well, that you’re going to be hearing
about in a second. So we’re not sure what the big secret is
there.

The point of the exhibits really is to inform the
Court about the magnitude of what we understand happened in
this case and why we’re doing what we’re doing in objecting for
more time. We can redact the exhibits. The settlement offer
we were frankly surprised to see that there was a reference to
a settlement offer. We thought that we would illuminate the
amounts so —--

THE COURT: What it was, okay.

MR. MARINUZZI: Which we -- we would not have
proposed including anything about a settlement offer, but for
the fact that the Debtors did. We can talk about the amount of
the settlement offer, but I’'m not sure that that’s appropriate.
But we can redact discussion of the settlement offer in the
objection to the extent -- I’'m trying to recall various drafts,
if it made it into the final document.

THE COURT: Yes, I --

MS. McLOUGHLIN: Your Honor, this is Maeghan
McLoughlin, co-counsel to the Committee. I’d just like to make
a few clarifying remarks, if that’s okay with you.

THE COURT: Yes, certainly.

MS. McLOUGHLIN: I just want to confirm for everyone,
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11
I know there’s been a lot of moving pieces. The Committee did
file the redacted objection on the docket this morning, shortly
before the hearing. So we filed the objection which has no
redactions, and then we filed Exhibits A, C and D, under seal.

So I think that may address Mr. Sponder’s concerns,
as well as the Debtors’ because we did file the purportedly
confidential information under seal. We’re of course happy to
answer any questions Your Honor may have. I know there’s a lot
going on and a lot happening right before the hearing. So I
can appreciate the confusion.

THE COURT: Okay, so you’re talking about document --
well document 390 has 110 pages that are sealed.

MS. McLOUGHLIN: Correct. And then we just filed, I
believe it’s 393.

THE COURT: The objection to the supplemental
objection of the Official Committee of Unsecured Creditors to
Debtors’ disclosure statement. Yes.

MS. McLOUGHLIN: That must be —--

THE COURT: Yes. Okay, so obviously I haven’t read
any of that. I read a lot of it, I’'ve been up since five, so I
read a lot of it, but not the stuff that came in just a few
minutes ago. Thank you, Ms. McLoughlin.

MS. McLOUGHLIN: So the version we Jjust filed is what
I sent to you at around 2:30 this morning. So you have -- you

have the most up to date information.
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12

THE COURT: Okay, and the one that was filed at 2:30
this morning I did read which is the one I'm referring to.

MR. MARINUZZI: Correct.

MS. McLOUGHLIN: Correct.

MR. MARINUZZI: And you read in the disclosure
statement the discussion about the offer and the counteroffer,
the offer that was rejected by the Committee. That’s where it
is. And to the extent Your Honor believes it’s appropriate,
we’1ll redact that in the ultimate filing that we make.

THE COURT: Okay. Yes, I mean, so your motion to
seal the exhibits that we talked about is granted.

MR. MARINUZZI: Okay.

THE COURT: Because of the statements put on the
record and you’re telling me it’s a contractual obligation,
right?

MR. MARINUZZI: Correct.

THE COURT: The rest of the document seemed to me most
of it was essentially a way for the Committee to set forth its
objections --

MR. MARINUZZI: Correct.

THE COURT: -- to the disclosure statement.

MR. MARINUZZI: Correct.

THE COURT: So that would not be sealed. And I don’t
see a reason to keep the names out either. So that would not be

sealed.
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13

MR. MARINUZZI: Okay. We’ll do that, Your Honor,
thank you.

THE COURT: All right, and then I think that covers
that. Right. And then we’ve got, I think -- Mr. Sponder.

MR. SPONDER: I'm sorry, Your Honor.

THE COURT: That’s okay.

MR. SPONDER: Jeff Sponder from the Officer of the
United States Trustee. I don’t recall what Exhibit A was on
the docket, so I did know about Exhibits C and D. So but I
understand your ruling, Your Honor. All I would ask is after
hearing from Debtors’ counsel is that perhaps something be put
in the order that says that the information will be disclosed
after the investigation is concluded. I don’t see why then the
information should still remain sealed based on what I heard.

THE COURT: Well my suggestion was going to be if
there’s a reason to unseal it, if there’s anyone wants to
unseal it later, what I would suggest is that something,
somebody file something to me, in front of me, to say why it
should be unsealed so that everybody who assumes the document
has been sealed, will have the opportunity to say why they want
to keep it sealed.

MR. SPONDER: Okay thank you, Your Honor.

THE COURT: All right, so let’s leave it that way.
We’ll leave it as it is. And then the lease rejection, which

was ECF doc 107, Mr. Fagen, you want to put on the -- I think
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14
we’ve adjourned --

MR. FAGEN: Your Honor, that has been adjourned.

THE COURT: Yes. Okay, that’s been adjourned. And
we don’t have a date for that yet, do we?

MR. FAGEN: No, we’re still finalizing, Your Honor.

THE COURT: Okay, that’s fine. And then ECF document
number 42 is the disclosure statement. Which is what we’re
here for today. So, Mr. Fagen, take it away.

MR. FAGEN: Your Honor. Your Honor, Matthew Fagen,
Kirkland Ellis, for the Debtor, proposed counsel. Very happy
to be here this morning. We have been working --

THE COURT: I don’t believe you, but it’s okay.

MR. FAGEN: It’s my first time in this courthouse and
it’s an experience, and I'm excited.

THE COURT: Well, it’s nice to have you here.

MR. FAGEN: Absolutely. We have been working very
hard, since the hearing a week ago on April 10th, including
with the Committee, including with the Debtors and their other
advisors and principals, many of whom are in the room today.
I'd also just at the outset, like to highlight in person a few
other attendees.

THE COURT: Of course.

MR. FAGEN: We have from the Debtors’ management
team, Greg Greeley, the Chief Executive Officer; Josh Burke,

the Chief Financial Officer; and Mike Fahey, the Chief Legal
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Officer, general counsel. Josh Burke has signed the disclosure
statement before you today.

We also have from Alix Partners, we have Terence
Grossman, the Debtors’ financial advisor, who worked to prepare
the liquidation analysis that’s part of the disclosure
statement. And from Centerview Partners we have Whit Graham,
who worked to prepare the valuation analysis that’s part of the
disclosure statement. So just wanted to point out the work
that went into this.

There’s been extensive work since last week’s
hearing, when we really talked about supplementing the
disclosure statement with three specific types of information.
And that is information related to the recovery available for
general Unsecured Creditors. The Committee wanted, and we all
discussed that there would be a more definitive number put in
there so that Unsecured Creditors knew not only the number that
they would share in in terms of the aggregate amount of the
pot, the $250,000 that’s been proposed, but also the

denominator so they could have an estimate of their actual

recovery.

That’s been provided, it’s on page 4 of the
disclosure statement. It’s a small number as we knew it would
be. But it’s better than zero in our view. I believe it’s .06
percent.

There’s also information about the releases and what
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16
a voting creditor should do in light of the fact the
investigation is ongoing. In light of the fact that as of now
there’s a plan that there would be releases subject to the
conclusion of the independent investigation being done.

And on page 15 of the disclosure statement, in
addition to buttressing the information that we have about the
releases and the affect that those releases, both the direct
releases from the Debtors’ Estates and the -- sorry, the Estate
causes of action and the releases of those, and direct releases
from third parties to which creditors can opt out. We have a
guidance that a creditor who is preparing to vote to accept or
reject the plan, or whether to object to the plan, should
assume that those releases should be granted. Right, that is
the default. To the extent that those are not approved by the
independent investigation as appropriate, then they won’t be
granted. And in effect they’ll be more retained, right, so
it’s better for creditors. And they should assume that those
are granted because that’s the worst case scenario for those
creditors. So we’ve given pretty clear guidance on that as
well.

The other aspect of the disclosure statement that’s
been supplemented is the status, and even more than status, but
some next steps and some intermediate and preliminary
conclusions where appropriate of the Special Committee, the

independent investigation itself. Mr. Reisman from the Katten
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17
firm will speak to that in more detail, Your Honor.

But I did want to highlight those at the outset, that
there’s been a tremendous amount of work on the disclosure
statement. We believe that the information in that disclosure
statement is adequate, more than adequate, and very appropriate
for the case that we’re putting on.

I have a presentation, it’s really brief, I’'d like to
just walk through it pretty quickly. It shouldn’t take more
than a couple of minutes. And I also understand based on the
Committee’s limited objections, supplemental limited objection,
I do believe, and we’ll hear from the Committee, we’ll her from
the other parties that filed objections, I'm not sure that
there’s a contest today on approval of the disclosure
statement. It does seem to be more to do with the schedule and
pointing out a couple other issues that the Creditors Committee
is looking at.

But I do want to just go over a couple of things on
the disclosure statement and our time line.

THE COURT: Yes, go ahead, Mr. Fagen.

MR. FAGEN: Absolutely. So I'm going to try to —--
perfect, my presentation is up here right now. So I’1ll just
point to, I talked about the Committee’s objection. The other
parties, Mr. Sponder filed an objection on behalf of the US
Trustee. There were other objections between ESR, PIC20,

Bristol 6, I think I got all of them, in addition to the
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Committee. I’'m pretty confident that most of those other ones,
besides the Committee, have been agreed to adjourn to the
confirmation hearing. I believe that those were confirmation
issues, including about a purported substantive consolidation
in the plan, which we don’t think is true. But we would
reserve on that, especially at confirmation. And Mr. Sponder
will probably want to speak. But I do think that most of the US
Trustee’s issues also were confirmation issues.

We talked about it already, so I won’t go through
each one of these. But we prepared responses and disclosures
to each of the Committee’s objections, based on their filing,
and to the other parties. And in addition to those changes, the
other modifications we’ve made is that, yesterday evening
around the time that we got notice of the supplemental
objection from the Committee, the Committee provided pretty
extensive commentary on the disclosure statement, expressing
their viewpoints and recommendations to voting creditors.

Won’t surprise you that a lot of the views were against the
views of the Debtors. And the Committee was recommending that
the creditors vote to reject the plan and vote to opt out --
and elect to opt out of the releases.

We’ve included almost all of those comments of the
Committee. In a few places we’ve qualified those just to make
it more clear that those are the Committee’s beliefs not the

Debtors. And that the Debtors disagree with that information.
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In a couple of places the Committee named potential litigation
targets and we softened the named, because I do think at this
preliminary stage in the Debtors’ disclosure statement it’s
inappropriate to name names of people. But that was in a
couple of places. And we’ve really kept that Committee
language in there to as large an extent as possible.

In addition, I reference that the Committee has a
suggested letter to voting creditors that they’d like to
disseminate with the solicitation packages. And we’re okay
with that letter being included. And I know that that was
important to the Committee.

As far as really what I’11 hit, the Committee’s
objections for today I believe are focused on the, where we go
from here, assuming that solicitation commences, and the time
line. And the Committee is focused on an argument that the time
line is too short for them to conduct their investigation,
potentially launch a standing motion, and potentially challenge
the liens of the first lien lenders, as how I would kind of
view it.

What I would say Your Honor is that the proposed time
line is adequate. It’s more than is required under the
Bankruptcy Rules and the process. These cases at the time of
the confirmation hearing that we’re seeking, which is on May
22nd, will have been pending for 84 days. And we will be 34

days from this hearing today. So it’s more than compliant with
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20
the Rules.

A lot of the Committee’s objection and requests for
more time had to do with the status of their investigation and
their diligence efforts to date. And Your Honor, the Debtors
have provided many thousands, more than 17,000, and frankly way
more than that, pages of documents to the Committee, in
response to an extensive list of diligence requests that the
Debtors have received.

In addition, the Debtors have turned over documents
and diligence on behalf of the independent investigation, the
Special Committee. The non privileged documents that the
Special Committee holds are being transferred to the Debtors in
real time. I believe that close to 30,000 documents have been
produced as part of that. And they’re continuing to be
produced on a rolling basis. So even in the last day or two
more documents have been uploaded to the Committee. And those
will continue.

And I don’t think that sitting here today it’s fair
to say that the Committee will not be able to do its
investigation and potentially object to the plan if that’s what
they’re intent on, in an amount of time sufficient to file that
in advance of May 22nd.

I believe that the requested objection deadline for
the Committee and for any other party, it’s not a week before

the confirmation hearing, it’s on May 20th. So that’s 32 days
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away from today. And that’s plenty of time that, for instance
if the Committee believes they haven’t gotten what they needed,
in real time, and in adequate time, they could seek to adjourn
that confirmation hearing further. But I don’t think that it’s
a basis, sitting here today, to deny the appropriate
confirmation time line for now, and we’ll be held to the burden
of cooperating and providing the Committee the information that
they say they need to do their investigation and to come to a
conclusion on whether to object to the plan and whether to take
some other legal actions, none of which are prejudiced by
setting a confirmation hearing.

And so believe that the schedule is appropriate. And
should be approved. And to say it very bluntly, we believe
that the disclosure statement has adequate information and
should be approved.

THE COURT: Okay, thank you, Mr. Fagen.

MR. FAGEN: So I'm going to pause there. I believe
Mr. Reisman wanted to give an update on the independent
investigation. So I would turn to him.

THE COURT: That would be great. Thank you.

MR. FAGEN: Thank you, Your Honor.

MR. REISMAN: Good morning, Your Honor, again, Steve
Reisman from Katten Muchin.

THE COURT: Good morning.

MR. REISMAN: I got less sleep than most last night,
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actually I think for some reason. Apologies.

We’ re proposed counsel for Tony Horton and Stefan
Selig, who serve as the disinterested directors. Your Honor,
Mr. Horton and Mr. Selig are experienced independent directors
who take their responsibilities extremely seriously here. They
have been working to investigate potential claims and causes of
action that the Debtors might have against related parties,
including current and former directors and officers of the
Debtors.

Your Honor, I was before you eight days ago, with the
same individuals that are here. And we made clear then, and
we’1ll make it clear again now, that the investigation is
ongoing. We believe we will be in a position to provide Your
Honor and the parties with a further update on disclosure to
include in the disclosure statement. And for creditors to make
an informed decision based upon the best information that we
have available at that point in time, and at this point in
time.

THE COURT: So are you saying that you have more
information to add?

MR. REISMAN: No, we actually, and I just, I was, we
added three long pages of additional disclosure of
transactions, et cetera, this has been provided. It is
included in the disclosure statement that is on file, in the

amended version, we don’t have any further update beyond what
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has been filed with the Court in that regard.

But as you’ll see, it’s quite additional, robust
disclosure of what we’re doing in connection with the
investigation and where we stand in that regard.

As I said to Your Honor then, on page 35 of the
transcript, right, I said, our hope is that the report will be
ready for the directors probably somewhere around the 16th or
17th, in that regard. We’re continuing to get, I mean look, we
worked all weekend long in producing documents to Mr. Mannal in
that regard. And our hope is by the 18th, right -- and then I
went to say we’ll have additional disclosure in that regard.

We’ve added that additional disclosure now. We’re
still working in that regard. We’re still reviewing emails,
we’re still going through our investigation, we are not
prepared to report to the Court as to what our conclusions are
at this point in time. But we will be prepared by confirmation,
or —-—- our hope is before confirmation in that regard. There’s
a lot of documentation and information that we are in fact
going through.

The revised disclosure statement we believe provides
adequate disclosure. We’ve made it even more robust to
highlight the specific transitions that we’re analyzing and to
inform creditors where we have seen enough to assist the
disinterested directors in making an informed decision on

certain aspects of the release provisions.
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The amended disclosure statement highlights the
potential related party transactions that require enhanced
scrutiny before the disinterested directors can make a final
recommendation, a recommendation that will be filed in a
revised plan at the appropriate point in time.

We believe that there’s sufficient information now
for creditors to vote on the plan. The recommendation from the
Committee is that they vote the plan down in that regard. And
the assumption is that releases will be given. So it’s only
going to get better for creditors, meaning releases will be in
fact taken away based upon the results of the investigation, or
that will be our recommendation to the Debtors.

We have, we’ve been working diligently since December
in that regard. ©Look I would say there has been, there’s been
delay in getting emails because the Debtors were preparing for
a Chapter 11 filing. We got those emails, we went through them,
as I said, we worked all weekend, we had teams of lawyers going
through them. Almost 30,000 documents and emails have been
produced. Text messages, I mean this is not just a, give us
the documents that are in the file cabinet. This is going
layer by layer by layer down, down, down, to the point where
we’re getting text messages from various parties.

And then once we get that information, we go further
one if we find something that we need to go further on, to get

that information.
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It’s a top down approach beginning with the areas of
the related party transactions and then drilling down on those
transactions. We follow the facts and the law to make informed
decisions. And to hopefully -- to report back to the Court
what our unbiased findings are and conclusions are.

As you can see from the amended disclosure statement
Your Honor, we’ve, we’re analyzing whether the Debtors have
viable and valuable claims for breach of fiduciary duty or
fraudulent transfers in connections with inaccuracies in the
company’s financial statements prior to or on or about February
2022. With respect to the company’s accounting and financial
practices prior to, on or about February 2022. With respect to
certain sales of the company’s stock to third party by company
insiders. And certain transactions related to Yardline, as
defined in the amended disclosure statement, as well as a
tender offer.

We want to make very clear to Your Honor that we’ve
now highlighted in the disclosure statement certain
transactions which require further review and analysis, as we
are continuing to do. We’re analyzing not only whether these
matters can rise to viable and valuable claims for breach of
fiduciary duty, but also whether they may be, whether there may
be damages that the Debtors’ Estates can recover.

These claims may be Debtors’ Estates claims and there

also may be claims that are individual to particular creditors
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in that regard.

THE COURT: You may not be the one to answer this.

MR. REISMAN: Sure.

THE COURT: Maybe Mr. Fagen. But if there are Estate
claims, assuming there are Estate claims, the disclosure
statement and plan proposes that the Estate claims remain with
the Estate?

MR. REISMAN: Yes.

THE COURT: And that the Estate will prosecute them?
That’s what the current --

MR. FAGEN: That is what the current --

THE COURT: I know you disagree with that, but
that’s what the --

MR. FAGEN: That is what the current plan provides.
If there are viable and valuable Estate claims, yes.

THE COURT: Okay.

MR. FAGEN: They remain with the Estate.

THE COURT: Thank you.

MR. REISMAN: Your Honor, we’ve met with the
disinterested directors 13 times. We’ve had 13 separate
meetings since they’ve been appointed. That’s like formal
meetings where there are minutes kept of those meetings, and
the work that we’re doing, and the ongoing work streams. We
talk to them almost daily as to what our, what we’re finding.

Where we’re going, what the next steps are. This is not
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lawyers running an investigation, this is disinterested
directors that are doing their job in that regard.

We believe that we will be in a position to report
back to Your Honor prior to the confirmation hearing and to the
parties, to sit down with the Committee in a constructive and
productive manner. What normally happens here, right, is that
when we find something we report it to the Debtors. We will
sit down with the Committee and we will see if there’s a way
that we can either resolve it or carve it out or leave it with
the Debtors in that regard.

There are substantial undersecured creditors here
that have a large deficiency claim in this case. There are
potential valuable claims, viable and valuable claims. We did
not want to say on the 10th, when we were here eight days ago,
and I realize that there’s a short period of time, ten days,
but we went through a boat load, is probably the proper way to
say 1t, a boat load of documents, a large boat, in that regard,
that we got from the Debtors. And we’ve made additional
disclosure in the disclosure statement that we believe a
creditor can make an informed decision.

The recommendation is that they not give releases
from the Committee in that regard, as we said, we believe it’s
only going to get better for creditors in that regard. But I
don’t want to make any conclusions in that regard. We are

trying to get to the bottom of the facts and make a
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recommendation as to where we, what viable and valuable claims
there are here in that regard. And I don’t want to get too far
ahead of myself in that regard. There’s a team of litigators
that are looking at the documents and making those conclusions
in that regard.

And I’'m happy to answer any questions that you have,
that the Committee may have in that regard or anyone else.

THE COURT: I have none. Mr. Reisman, I don’t know if
the Committee counsel has questions for Mr. Reisman.

MR. MARINUZZI: I don’t have any questions.

THE COURT: All right, thank you.

MR. SMITH: May I make a minor amendment?

MR. REISMAN: Oh sure, thank you.

MR. SMITH: Technical amendment, just that you spoke
of text messages. We have not reviewed text messages. We have
gotten access to Slack, which are instant messages, just a
distinction I wanted to make.

MR. REISMAN: Sorry. To me, and I'm --

THE COURT: I'm with you.

MR. REISMAN: I’m not 21 or 25, I'm 58 and to me
instant message, text message, I don’t know the difference. So
but I appreciate the correction.

MR. FAGEN: Your Honor, if may supplement my
statement just a bit. There was one thing I wanted to address

that I didn’t.
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THE COURT: Go ahead, Mr. Fagen.

MR. FAGEN: You know, which really is the, I talked
about why delay is inappropriate and why our time line is
appropriate. But there’s a real cost of delay here, right.

The cases are very expensive. There’s a lot of professionals
in this room and working on this matter, and appropriately so.
But it’s important that we stay on an appropriate time line
before the case costs increase immensely, which a 30 day delay,
or even any delay would do.

The Debtors are paying for the case and they’re
paying for it using the DIP facility provided by the lenders.
You know, that’s the Gibson Dunn clients who are the lenders,
and the DIP financing is expensive. The lenders are to be the
new owners of the company under the proposed plan. And the use
of company funds through the case, you know, by definition,
will deplete availability for the company to have those funds
to run the business going forward. And so it would jeopardize
Thrasio, and there’s a real cost to Thrasio of delay.

I'11l also point out that the Gibson Dunn lenders, as
Mr. Reisman made a reference to, frankly from our very strong
belief, are the largest unsecured creditor constituency in the
case as well, through their deficiency claim. And there’s a
range of what that deficiency claim would be sized at. The
midpoint is about $355 million. And it’s very substantial,

it’s about five times what we estimate the non deficiency
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general unsecured claims pool to be. And we think that the
intention of those parties to move forward is relevant as well
and the cost borne by the Debtors’ Estates.

To what Mr. Reisman said, I do want to just
supplement the, and this is a matter of potentially a matter to
be addressed at confirmation, whether those claims will be
released if there are valuable and viable claims. I think it’s
also that are not appropriately compromised as well as part of
that. I just want to supplement the record there.

And again to highlight the loss of value here, which
I think that you’re going to hear from the Committee on, you
know, tremendous loss of value by Committee members, no doubt.
But a tremendous loss of value as I have said before by every
part of the constituency, and every stake holder at Thrasio.
But it’s also no reason to lose more value, you know, including
by extending the time line, right.

And we understand, it’s frankly, it’s an industry

wide thing, it’s not just a Thrasio issue. But this entire
aggregator space is in a lot of distress. A lot of people put
investments into all these companies that didn’t pan out. And

that’s the nature of investing.

And if there are viable and valuable claims, that are
not appropriately compromised, those need to be addressed.
There’s no doubt about it. But again not a reason to delay

confirmation by any stretch as far as we’re concerned.
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Okay, I’'m going to cede the podium now. Thank you,
Your Honor.

THE COURT: All right, thank you, Mr. Fagen. Mr.
Marinuzzi.

MR. MARINUZZI: Again Your Honor, for the record,
Lorenzo Marinuzzi, Morrison and Foerster on behalf of the
Committee. I thought Mr. Fagen was getting up to tell us that
he miscalculated the value of the distribution and that it was
actually 0.0012 percent and not 0.06.

Transparency in process Your Honor, transparency in
process are very important in bankruptcy. Unsecured creditors
didn’t choose to be in bankruptcy. The company chose to file
for bankruptcy. And as Mr. Mannal went through with the Court
during a prior hearing, there was a loss of $3 billion of wvalue
in this company in two years. And a lot of questions about
what happened.

Mr. Reisman, who I’ve known for a long time, and I
don’t doubt everybody is working very hard to deliver documents
to us, they are. And I’1ll go through the production in a
second. He’s been at this for six months. He’s not done. He
still has other documents that are coming in. We’re in place
since March 14th, and we’re expected to complete a document
review that’s still ongoing, where we have probably a third of
the emails that Katten has had from the directors since they

started. We only have a third. They’re still coming in, we’re
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waiting for production logs, privilege logs, et cetera.
There’s just not enough time for us to conclude that
investigation.

And when you think about what we filed in our
supplemental objection, and where the value went, and you think
about the unsecured creditors who didn’t choose to make an
investment in Thrasio. They, six of our seven members had very
successful businesses, that they were selling through Amazon,
Walmart, direct to consumer, eBay, and making good money. For
many of them this was their life’s work.

And they sold it to this company, to Thrasio. And in
most instances they had a payment on closing. And then had
earnout payments on the first, second, third anniversary. And
those earnout payments were based on profitability in many
cases. And many of them are still at a loss to understand how
companies that were generating significant profits when they
were operating them, all of a sudden lost a lot of value. We
can’t pay you because your product didn’t make any money.

And they’re curious about the strategy of leaving the
direct to consumer market, et cetera. Things that we’ll talk
about later. But they’re also curious about whether in fact
these products generated profit or not. They’ve tried to get
audited financial statements from the company. They’ve tried to
figure out and get to the bottom of whether in fact the sales

were profitable for their products. And all I hear are tales
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of frustration.

And then when you juxtapose that against what was
filed in our exhibit as far as the 2020 audited financial
statements that grossly overstated the -- or understated the
company’s loss by more than $100 million, which is the subject
of documents that we’ve uncovered or have been produced to us
that reflect that people who bought what they thought was over
valued stock, are now very upset. And if that’s the kind of
record keeping that some of these former officers and directors
kept when they were trying to liquidate their stock at
significant profits, then what else was the company doing. We
don’t know, we don’t have that evidence, as I’'ve said we'’ve
collected maybe a third of the emails that Mr. Reisman and his
group have collected. Haven’t seen any Slack messages or text
messages.

In fact I think the production that’s coming from the
independent directors has really been focused on five
individual directors and officers, and we’ve identified at
least another four that engaged in these insider stock
transactions. And no one has asked for those documents. We’re
asking for them.

And to think that in 30 days when documents are still
being produced to us, in fact it sounds like they’re still
being produced to the independent directors, we as a fiduciary

for unsecured creditors are going to be able to say everything
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is okay. Or even be in a position to say that the independent
directors’ investigation is okay or not okay, is I think
really, really prejudicing the unsecured creditors.

A couple of points, Mr. Reisman and Mr. Fagen said
that to the extent the independent directors conclude that
there are viable claims and they should get releases, that
doesn’t help the unsecured creditors. Those claims stay with
the company. When the plan goes effective, all of our claims
get funneled into a pot of $250,000. To the extent that
independent directors are liable for tens, hundreds of millions
of dollars for breach of fiduciary duty, to the extent they
are, that stays with the company. That goes to the largest
constituent that’s represented here in this room. But the 70
plus million dollars of unsecured creditors, those that sold
their life blood business to the company, get nothing. Nothing
out of that.

And so the extent there are claims that the Committee
uncovers, and we need the time to do that, those should be
shared with the unsecured creditors. The strategy of saying
assuming you don’t get anything out of this, but to the extent
we do find claims, we keep them and you get nothing, it’s Jjust
the wrong strategy. It’s just an insult to the unsecured
creditors.

THE COURT: I’'m sorry, let me just ask you. Are you

-- do you have an objection to the disclosure statement?
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MR. MARINUZZI: Your Honor, we take the Debtors at
their word, again they worked hard. It looks from our qgquick
scroll that they included all of our changes, with some
caveats. Someone in my office is reviewing it to tell us if in
fact that’s the case. We’ll reserve until after the hearing to
the extent there’s any discrepancy we’ll have a discussion
about it.

But yes, the disclosure statement, assuming it
includes our changes with some minor modifications, contains
adequate information to go out. The issue really is timing.

The issue is --

THE COURT: Okay, because it seems to me that
everything you’re raising, which you guys did a great job, I
mean even though it was filed at 2:30 this morning, it gave me
a lot more information than I had before that was filed. So I
appreciate that.

MR. MARINUZZI: Transparency.

THE COURT: And I see a lot of the issues that are
going to be coming up at confirmation. So all right, go ahead,
I'm sorry, I don’t mean to —--

MR. MARINUZZI: No, no, so —--

THE COURT: I don’t mean to interrupt you with regard
to your request that you need more time.

MR. MARINUZZI: That’s basically it, Your Honor. We

need more time. And we need more time to conclude the
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investigation, determine whether there are viable claims. We
also need more time to react to the report of the independent
directors. As it stands right now, it could be filed an hour
before the confirmation hearing, how do we react to that. How
does the public react to that if the voting deadline is before
the report is issued.

We as a Committee need to have that at least a week
prior to our objection deadline for us to react, see if there
are holes in it. See if we agree. I mean for all we know we
may come to a settlement. We may be standing up here, Your
Honor, and we may be saying, we think this is a fair set