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UNITED STATES DEPARTMENT OF JUSTICE

OFFICE OF THE UNITED STATES TRUSTEE

ANDREW R. VARA

UNITED STATES TRUSTEE, REGIONS 3 & 9

Jeffrey M. Sponder, Esquire

Lauren Bielskie, Esquire

One Newark Center, Suite 2100

Newark, NJ 07102

Telephone: (973) 645-3014

Fax: (973) 645-5993

Email: jeffrey.m.sponder@usdoj.gov
lauren.bielskie@usdoj.gov

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEW JERSEY
In re: : Chapter 11
Thrasio Holdings, Inc., et al., : Case No. 24-11840 (CMQG)
: Jointly Administered
Debtors. : Hearing Date: June 10, 2024 at 10:00 a.m.

OBJECTION OF THE UNITED STATES TRUSTEE TO THE FIRST AMENDED JOINT
PLAN OF REORGANIZATION OF THRASIO HOLDINGS, INC. AND ITS DEBTOR
AFFILIATES PURSUANT TO CHAPTER 11 OF THE BANKRUPTCY CODE

The United States Trustee (“U.S. Trustee”) by and through counsel, in furtherance of his
duties and responsibilities under 28 U.S.C. § 586(a)(3) and (5), hereby submits this objection
(“Objection”) to confirmation of the First Amended Joint Plan of Reorganization of Thrasio

Holdings, Inc. and its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code (the “Plan”)

(Dkt. 1066)?, and respectfully states as follows:

! The last four digits of Debtor Thrasio Holdings, Inc.’s tax identification number are 8327. A complete list of the
Debtors in these chapter 11 cases and each such Debtor’s tax identification number may be obtained on the website of
the Debtors’ proposed claims and noticing agent at https://www.kcclle.net/Thrasio. The Debtors’ service address for
purposes of these chapter 11 cases is 85 West Street, 3rd Floor, Walpole, MA, 02081.

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Plan.
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PRELIMINARY STATEMENT

1. The Plan provides overbroad exculpation provisions, overbroad release provisions,
impermissible third-party release provisions as they are not consensual, improper injunction
provisions, and a gatekeeping function for the bankruptcy court. In addition, the language in Art.
VIIL.A. of the Plan improperly suggests that the Plan itself is a settlement agreement subject to
approval under Bankruptcy Rule 9019. Further, the language included in the Plan concerning the
payment of statutory quarterly fees should be revised to reflect the obligation of the Thrasio Legacy
Trust and/or the Thrasio Legacy Trust Administrator’s responsibility to pay statutory quarterly fees
and the Reorganized Debtors obligation to pay statutory quarterly fees post Effective Date until the
cases are converted, dismissed, or closed. Also, there are other issues with the Plan including
provisions concerning the closing of the cases, minimum distributions, deadline for filing a motion
for reconsideration, final approval of Exit Facilities Documents, the non-disclosure of the
Disbursing Agent, the Thrasio Legacy Trust Administrator and the Thrasio Legacy Trust
Committee, the failure to include the Thrasio Legacy Trust Documents, and the allowance of
revisions to the Restructuring Memorandum without notice and an opportunity to be heard.

JURISDICTION

2. Under (i) 28 U.S.C. § 1334, (ii) applicable order(s) of the United States District
Court for the District of New Jersey issued pursuant to 28 U.S.C. § 157(a), and (iii) 28 U.S.C. §
157(b)(2), this Court has jurisdiction to hear and determine the Debtors’ request for approval of the
relief requested in the Motion and the matters raised in this Objection.

3. The U.S. Trustee is charged with overseeing the administration of chapter 11 cases
filed in this judicial district, pursuant to 28 U.S.C. § 586. This duty is part of the U.S. Trustee’s

overarching responsibility to enforce the bankruptcy laws as written by Congress and interpreted
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by the courts to guard against abuse and over-reaching to assure fairness in the process and
adherence to the provisions of the Bankruptcy Code. See In re United Artists Theatre Co.,315 F.3d
217, 225 (3d Cir. 2003) (“U.S. Trustees are officers of the Department of Justice who protect the
public interest by aiding bankruptcy judges in monitoring certain aspects of bankruptcy
proceedings.”); United States Trustee v. Columbia Gas Sys., Inc. (In re Columbia Gas Sys., Inc.),
33 F.3d 294, 298 (3d Cir. 1994) (“It is precisely because the statute gives the U.S. Trustee duties to
protect the public interest . . . that the Trustee has standing to attempt to prevent circumvention of
that responsibility.”); Morgenstern v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498, 499
(6th Cir. 1990) (“As Congress has stated, the U.S. trustees are responsible for protecting the public
interest and ensuring that the bankruptcy cases are conducted according to [the] law”).

4. Pursuant to 28 U.S.C. § 586(a)(3)(B), the U.S. Trustee has the duty to monitor and
comment on plans and disclosure statements filed in chapter 11 cases.

5. Under section 307 of title 11 of the United States Code (the “Bankruptcy Code” or
“Code”), the U.S. Trustee has standing to be heard on the Debtors’ request for confirmation of the
Plan.

BACKGROUND

General Background

6. On February 28, 2024 (“Petition Date”), the Debtors filed voluntary petitions for
relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the
“Bankruptcy Code”). See Lead Case No. 24-11840, at Dkt. 1.

7. As described in the Declaration of Josh Burke, Chief Financial Officer of Thrasio
Holdings, Inc. (the “Burke Declaration’), which was filed on the Petition Date, “Thrasio acquires

seller brands and their underlying business from founders or owners and consolidates these



Case 24-11840-CMG Doc 1073 Filed 06/05/24 Entered 06/05/24 13:59:55 Desc Main
Document  Page 4 of 30

businesses into Thrasio’s platform. After completing an acquisition, Thrasio works to generate
cost-saving and revenue enhancing synergies with other businesses in its portfolio to facilitate
growth. This provides sellers with an “exit” from the business and positions Thrasio to realize the
full potential of these brands. Thrasio’s current management team has deep experience in growing
such brands—by using data science, logistical and marketing expertise, and a deep understanding
of the e-commerce space, Thrasio allows a brand to expand its offerings. Thrasio also expertly
navigates the Amazon selling process to position its brands to better reach and serve customers
around the globe.” See Dkt. 38 at 9 2.

8. On March 1, 2023, the Court entered an Order directing that these cases be jointly
administered. See Dkt. 64.

0. The Debtors continue to operate their business(es) as debtors in possession pursuant
to 11 U.S.C. §§ 1107 and 1108.

10. No trustee or examiner has been appointed in these chapter 11 cases.

11. On March 12, 2024, the U.S. Trustee filed a Notice of Appointment of Official
Commiittee of Unsecured Creditors (the “UCC”). See Dkt. 163.

Plan and Disclosure Statement

12. At the outset of these cases, the Debtors filed a Joint Plan of Reorganization of
Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code,
and corresponding Disclosure Statement. See Dkts. 40 and 41.

13. On April 16, 2024, the Debtors filed an Amended Disclosure Statement for the Joint
Plan of Reorganization of Thrasio Holdings, Inc, and its Debtor Affiliates Pursuant to Chapter 11

of the Bankruptcy Code. See Dkt. 375.
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14. On April 18, 2024, the Debtors filed a Second Amended Disclosure Statement for
the Joint Plan of Reorganization of Thrasio Holdings, Inc, and its Debtor Affiliates Pursuant to
Chapter 11 of the Bankruptcy Code. See Dkt. 392.

15. In addition, on April 18, 2024, the Debtors filed a separate Second Amended
Disclosure Statement for the Joint Plan of Reorganization of Thrasio Holdings, Inc, and its Debtor
Affiliates Pursuant to Chapter 11 of the Bankruptcy Code (the “Disclosure Statement”), which
appears to be the “Solicitation Version”, and the Joint Plan of Reorganization of Thrasio Holdings,
Inc. and its Debtor Affiliates Pursuant to Chapter 11 of the Bankruptcy Code, and corresponding
Disclosure Statement. See Dkts. 397 and 398.

16. Also, on April 18, 2024, the Court entered an Order Approving (1) the Adequacy of
the Second Amended Disclosure Statement, (1) the Solicitation and Voting Procedures, (III) the
Forms of Ballots and Notices in Connection Therewith, and (IV) Certain Dates with Respect
Thereto. See Dkt. 399. The Court scheduled a confirmation hearing for May 22, 2024, which was
adjourned to June 10, 2024. See id.

17. On May 23, 2024, the Debtors filed a Notice of Filing of Plan Supplement (the “Plan
Supplement”). See Dkt. 805. The Plan Supplement includes a Schedule of Assumed Executory
Contracts and Leases, a Schedule of Rejected Executory Contracts and Leases, a Retained Causes
of Action List, a Restructuring Transactions Memorandum, an Exit Take Back Credit Agreement
Term Sheet, and Independent Investigation Results. See id.

18. The Plan Supplement fails to include the: (i) Management Incentive Plan?; and (ii)
a Governance Term Sheet. In addition, the Plan Supplement only includes the Exit Take Back

Credit Agreement Term Sheet and does not include the specific agreements.

3 Art. IV.P of the Plan provides that “[t]he New Board shall be authorized to adopt and implement the Management
Incentive Plan, which shall be set forth in the Plan Supplement.” See Dkt. 1066 at Art. IV.P.

5
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19. On June 4, 2024, at 11:42 p.m., the Debtors filed a First Amended Joint Plan of
Reorganization of Thrasio Holdings, Inc. and its Debtor Affiliates Pursuant to Chapter 11 of the
Bankruptcy Code (the “Plan™). See Dkt 1066.

20. The Plan provides for a Plan Restructuring where each Holder of an Allowed First
Lien Claim will receive its pro rata share of 100% of the New Common Stock, subject to dilution
by the (1) DIP Exit Fee, (i1) Backstop Payment, and (ii1)) Management Incentive Plan. See Dkt. 1066
at Art. I[II.C.3. In addition, “[t]he Reorganized Debtors or the Thrasio Legacy Trust, as applicable,
will fund distributions under the Plan with Cash on hand on the Effective Date, the revenues and
proceeds of all assets of the Debtors, the Exit Facilities, and the New Common Stock.” See id. at
Art. IV.D. Further, the Plan also incorporates the Committee Settlement, which requires the
formation of the Thrasio Legacy Trust, the appointment of the Thrasio Legacy Trust Administrator
and the appointment of the Thrasio Legacy Trust Committee. See id. at Art. IV.J. The Thrasio
Legacy Trust will be funded by the Debtors through the Thrasio Legacy Trust Initial Funding of $5
million on the Effective Date to pursue any claim, right or cause of action including the Vested
Causes of Action. See id. at Art. LA., 9§ 165 and Art. IV.J.2. Distributions of the Thrasio Legacy
Trust Proceeds will be made according to the following waterfall: ““(i) The Reorganized Debtors
shall receive 80% of any Thrasio Legacy Trust Proceeds and Thrasio Legacy Trust shall receive
20% of Thrasio Legacy Trust Proceeds until the Thrasio Legacy Trust Initial Funding is repaid in
full (“Distribution A”); (i1) After Distribution A, Holders of First Lien Deficiency Claims shall
receive 70% of any Thrasio Legacy Trust Proceeds and Holders of General Unsecured Claims that
are not First Lien Deficiency Claims shall receive 30% of Thrasio Legacy Trust Proceeds until the
First Lien Lenders receive $3.5 million in distributions to compensate the Reorganized Debtors for

the professional fees associated with the Independent Investigation and the Committee’s
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investigation (“Distribution B”); (iii) After Distribution A and Distribution B, Thrasio Legacy Trust
Proceeds shall vest in Thrasio Legacy Trust to be distributed pro rata to holders of Thrasio Legacy
Trust Interests.” See id. at Art. IV.J.6.
21. The Plan includes Release, Exculpation, and Injunction provisions. See id. at Art.
VIII. The releases include Debtor releases and third-party releases. See id.
OBJECTION

1. Confirmation of the Plan

22. A chapter 11 plan cannot be confirmed unless the court finds the plan complies with
the provisions of 11 U.S.C. § 1129(a). See Matter of Greate Bay Hotel & Casino, Inc., 251 B.R.
213, 220-21 (Bankr. D.N.J. 2000). Even where there are no objections to a plan, a court must find
that the debtor fulfilled the requirements of Section 1129(a). In re Friese, 103 B.R. 90, 91 (Bankr.
S.D.N.Y. 1989). A plan proponent bears the burden of proof with respect to each and every element
of section 1129(a). See In re Genesis Health Ventures, Inc., 266 B.R. 591, 599 (Bankr. D. Del.
2001).

23. “Release and exculpation clauses have also been found to be subject to review
pursuant to section 1129(a)(1).” In re TCI 2 Holdings, LLC, 428 B.R. 117, 133 (Bankr. D.N.J.
2010), citing In re Whispering Pines Estates, Inc., 370 B.R. 452, 459 (1st Cir. BAP 2007).
Accordingly, complying with section 1129(a) requires that a plan not include improper release and
exculpation language.

24. There are numerous ways in which the release and exculpation provisions set forth
in the Plan are contrary to applicable case law, including the standards set forth in /n re Wash. Mut.,
Inc., 442 B.R. 314 (Bankr. D. Del. 2011), In re Tribune Company, 464 B.R. 126 (Bankr. D. Del.

2011) and In re Continental Airlines, 203 F.3d 203 (3d Cir. 2000).
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A. The Exculpation Clause is Impermissibly Broad
25. The Plan defines “Exculpated Parties” as follows:

means, collectively, and in each case in its capacity as such: (a) each Debtor;
(b) each Reorganized Debtor; (c) the Consenting Lenders; (d) the DIP
Lenders; (e) the Ad Hoc Group and each member of the Ad Hoc Group; (f)
the Committee and each member of the Committee; (g) the Administrative
Agent; (h) each lender and Issuing Banks and other secured parties under
the First Lien Credit Agreement; (i) the DIP Backstop Parties; (j) each
current and former wholly-owned Affiliate of each Entity in clause (a)
through the following clause (k); and (k) each Related Party of each Entity
in clauses (a) through this clause (k) that is not an Excluded Party.

See Dkt. 1066 at Art. LA, § 75.
26. The Plan defines “Related Party” as follows:

means, with respect to any Entity, in each case in its capacity as such with
respect to such Entity, such Entity’s current and former directors, managers,
officers, equity holders (regardless of whether such interests are held
directly or indirectly), affiliated investment funds or investment vehicles,
predecessors, successors, assigns, subsidiaries, partners, limited partners,
general partners, principals, members, employees, agents, trustees, advisory
board members, financial advisors, attorneys, accountants, investment
bankers, consultants, representatives, and other professionals (including any
attorneys or professionals retained by any current or former director or
manager of a Debtor in his or her capacity as director or manager as a
Debtor), in each case, other than the Excluded Parties.

See id. at § 129.
27. The section of the Plan entitled “Exculpation” provides, in part, that:

Except as otherwise expressly provided in the Plan or the Confirmation
Order, to the fullest extent permitted by applicable law, no Exculpated Party
shall have or incur, and each Exculpated Party is released and exculpated
from any Cause of Action for any claim related to any act or omission in
connection with, relating to, or arising out of, the Chapter 11 Cases, the
formulation, preparation, dissemination, negotiation, or filing of the
Disclosure Statement, the Plan, the Independent Investigation, or any
Restructuring Transaction, contract, instrument, release, or other agreement
or document created or entered into in connection with the Disclosure
Statement or the Plan, the Independent Investigation, the filing of the
Chapter 11 Cases, the participation in the DIP Facility, the pursuit of
Confirmation, the pursuit of Consummation, the administration and
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implementation of the Plan, including the issuance of securities pursuant to
the Plan, the Plan Supplement, any Definitive Document, or the distribution
of property under the Plan or any other related agreement, except for claims
related to any act or omission that is determined in a Final Order to have
constituted actual fraud, willful misconduct, or gross negligence, but in all
respects such Entities shall be entitled to reasonably rely upon the advice of
counsel with respect to their duties and responsibilities pursuant to the Plan.
The Exculpated Parties have, and upon completion of the Plan shall be
deemed to have, participated in good faith and in compliance with the
applicable laws with regard to the solicitation of votes and distribution of
consideration pursuant to the Plan and, therefore, are not, and on account of
such distributions shall not be, liable at any time for the violation of any
applicable law, rule, or regulation governing the solicitation of acceptances
or rejections of the Plan or such distributions made pursuant to the Plan.

See id. at Art. VIIL.G.

28. The Plan’s definition of Exculpated Parties is inconsistent with controlling case law
because it is not limited to estate fiduciaries. In In re PWS Holding Corp., the Third Circuit
considered whether an official committee of unsecured creditors could be exculpated, and held that
11 U.S.C. § 1103(c) implies both a fiduciary duty and a limited grant of immunity to members of
the unsecured creditors’ committee. 228 F.3d 224, 246 (3d Cir. 2000). As stated by the court in
Washington Mutual, an “exculpation clause must be limited to the fiduciaries who have served
during the chapter 11 proceedings: estate professionals, the Committees and their members, and the
Debtors’ directors and officers.” 442 B.R. at 350-51 (emphasis added). The court in In re Tribune
Company, 464 B.R. 126 (Bankr. D. Del. 2011), agreed with the holding in Washington Mutual
relating to exculpated parties, and held that the exculpation clause in Tribune, “must exclude non-
fiduciaries.” Id. at 189, quoting Wash. Mut., 422 B.R. at 350-51; accord, Indianapolis Downs, 486
B.R. 286 (Bankr. D. Del. 2013); see also In re Diocese of Camden, New Jersey, 653 B.R. 309, 358-
9 (Bankr. D.N.J. 2023) (“the estate itself cannot be granted immunity, nor can consultative bodies

that do not qualify as ‘fiduciaries’ under the Bankruptcy Code.”).
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29. Contrary to these limits of exculpation, the Plan includes as “Exculpated Parties” —
and within that definition “Related Parties” — numerous entities that are not fiduciaries of the estate.
The Exculpated Parties should be limited to estate fiduciaries. As such, the Plan cannot be
confirmed unless its definition of Exculpated Parties is limited to: (i) the Debtors; (ii) the directors
and officers of the Debtors who served during any portion of the cases; (iii) the Committee; (iv) the
members of Committee, in their capacity as such; and (v) the professionals retained in these cases
by the Debtors and the Committee. See Wash. Mut., 442 B.R. at 350-51 (an “exculpation clause
must be limited to the fiduciaries who have served during the chapter 11 proceeding: estate
professionals, the Committees and their members, and the Debtors’ directors and officers.”).

B. The Release Clauses are Impermissible under Applicable Law

30. The Plan defines “Released Party” as follows:

means, collectively, and in each case in its capacity as such: (a) each Debtor;
(b) each Reorganized Debtor; (c) the Consenting Lenders; (d) the DIP
Lenders; (e) the DIP Agent; (f) the Ad Hoc Group and each member of the
Ad Hoc Group; (g) the Committee and each member of the Committee; (h)
the Administrative Agent; (i) the Arrangers, each lender, and Issuing Banks
and other secured parties under the First Lien Credit Agreement; (j) the DIP
Backstop Parties; (k) each current and former wholly-owned Affiliate of
each Entity in clause (a) through the following clause (1); and (I) each
Related Party of each Entity in clauses (a) through this clause (1); provided,
however, that each Entity that timely and properly opts out of the releases
contemplated herein shall not be a Released Party, provided, further, that
the Excluded Parties shall not be deemed Released Parties.

See Dkt. 1066 at Art. L.A., 9 130.
31. The Plan defines “Releasing Parties” as follows:

means, collectively, and in each case in its capacity as such: (a) each Debtor;
(b) each Reorganized Debtor; (c) the Consenting Lenders; (d) the DIP
Lenders; (e) the Ad Hoc Group and each member of the Ad Hoc Group; (f)
the Committee and each member of the Committee; (g) the Administrative
Agent; (h) the Arrangers, each lender, and Issuing Banks and other secured
parties under the First Lien Credit Agreement; (i) the DIP Backstop Parties;
(j) all Holders of Claims; (k) all holders of Interests; (1) each current and

10



Case 24-11840-CMG Doc 1073 Filed 06/05/24 Entered 06/05/24 13:59:55 Desc Main
Document  Page 11 of 30

former wholly-owned Affiliate of each Entity in clause (a) through the
following clause (m); and (m) each Related Party of each Entity in clauses
(a) through this clause (m); provided, however, that each Entity that timely
and properly opts out of the releases contemplated herein shall not be a
Releasing Party; provided, further, however, that any Holder of Interests
who acquired such Interests after the Voting Record Date (as such term is
defined in the Disclosure Statement Order) and did not receive an opt out
election form shall not be a Releasing Party, provided further, however, that
the Excluded Parties shall not be deemed Released Parties.

See id. at Art. LA., q131.
32. The section of the Plan entitled “Debtor Release” provides, in part, that:

for good and valuable consideration ... each Released Party is hereby
deemed released and discharged by the Debtors, the Reorganized Debtors,
and their Estates from any and all Causes of Action, including any
derivative claims asserted on behalf of the Debtors, that the Debtors, the
Reorganized Debtors, or their Estates would have been legally entitled to
assert in their own right (whether individually or collectively) or on behalf
of the Holder of any Claim against, or Interest in, a Debtor or other Entity,
based on or relating to, or in any manner arising from, in whole or in part,
the Debtors, the Debtors’ in- or out-of-court restructuring efforts,
intercompany transactions between or among the Debtors or between the
Debtors and their non-Debtor Affiliates, the First Lien Credit Documents,
the Preferred Equity Documents, the Exit Facilities, the Exit Facilities
Documents, the DIP Facility, the DIP Orders, the Chapter 11 Cases, the
formulation, preparation, dissemination, negotiation, or filing of the
Restructuring Support Agreement, the Disclosure Statement, the Plan, the
Plan Supplement, any Definitive Document, or any Restructuring
Transaction, contract, instrument, release, or other agreement or document
created or entered into in connection with the Restructuring Support
Agreement, the Disclosure Statement, the DIP Facility, the Exit Facilities,
or the Plan, the filing of the Chapter 11 Cases, the pursuit of Confirmation,
the pursuit of Consummation, the administration and implementation of the
Plan, including the issuance or distribution of securities pursuant to the
Plan, the Plan Supplement, any Definitive Document, or the distribution of
property under the Plan or any other related agreement, or upon any other
act or omission, transaction, agreement, event, or other occurrence taking
place on or before the Effective Date; except for claims related to any act or
omission that is determined in a Final Order to have constituted actual fraud
or willful misconduct. For the avoidance of doubt, any Claims or Causes of
Action relating to actual fraud or willful misconduct shall not be released,
and such claims shall be Vested Causes of Action that shall vest in, are
preserved for, and may be pursued by Thrasio Legacy Trust.
Notwithstanding anything to the contrary in the foregoing, the releases set

11
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forth above do not release (i) any post-Effective Date obligations of any
party or Entity under the Plan, any Restructuring Transaction, or any
document, instrument, or agreement (including those set forth in the Plan
Supplement) executed to implement the Plan or (ii) any Causes of Action
specifically retained by the Debtors pursuant to (a) a schedule of retained
Causes of Action to be attached as an exhibit to the Plan Supplement or (b)
the Committee Settlement. Notwithstanding anything contained in the Plan,
any ballot, any prior order of the Court, or otherwise, none of the Excluded
Parties shall be Released Parties or Releasing Parties under the Plan.

See id. at Art. VIILE.

33.  The section entitled “Release by Holders of Claims or Interests” provides, in part,
that:

each Releasing Party is deemed to have released and discharged each
Debtor, Reorganized Debtor, and Released Party from any and all Causes
of Action, whether known or unknown, including any derivative claims
asserted on behalf of the Debtors, that such Entity would have been legally
entitled to assert (whether individually or collectively), based on or relating
to, or in any manner arising from, in whole or in part, the Debtors’ in- or
out-of-court restructuring efforts, intercompany transactions between or
among the Debtors or between the Debtors and their non-Debtor Affiliates,
the First Lien Credit Documents, the Preferred Equity Documents, the Exit
Facilities, the Exit Facilities Documents, the DIP Facility, the DIP Orders,
the Chapter 11 Cases, the formulation, preparation, dissemination,
negotiation, or filing of the Restructuring Support Agreement, the
Disclosure Statement, the Plan, the Plan Supplement, any Definitive
Document, or any Restructuring Transaction, contract, instrument, release,
or other agreement or document created or entered into in connection with
the Restructuring Support Agreement, the Disclosure Statement, the DIP
Facility, the Exit Facilities, or the Plan, the filing of the Chapter 11 Cases,
the pursuit of Confirmation, the pursuit of Consummation, the
administration and implementation of the Plan, including the issuance or
distribution of securities pursuant to the Plan, the Plan Supplement, any
Definitive Document, or the distribution of property under the Plan or any
other related agreement, or upon any other related act or omission,
transaction, agreement, event, or other occurrence taking place on or before
the Effective Date; except for claims related to any act or omission that is
determined in a Final Order to have constituted actual fraud or willful
misconduct. For the avoidance of doubt, any Claims or Causes of Action
relating to actual fraud or willful misconduct shall not be released, and such
claims shall be Vested Causes of Action that shall vest in, are preserved for,
and may be pursued by Thrasio Legacy Trust. Notwithstanding anything to
the contrary in the foregoing, the releases set forth above do not release (i)
any post-Effective Date obligations of any party or Entity under the Plan,

12
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any Restructuring Transaction, or any document, instrument, or agreement
(including those set forth in the Plan Supplement) executed to implement
the Plan or (ii) any Causes of Action specifically retained by the Debtors
pursuant to (a) a schedule of retained Causes of Action to be attached as an
exhibit to the Plan Supplement or (b) the Committee Settlement.
Notwithstanding anything contained in the Plan, any ballot, any prior order
of the Court, or otherwise, none of the Excluded Parties shall be Released
Parties or Releasing Parties under the Plan.

See id. at Art. VIILF.
34.  The provision further provides, in part:

Without limiting the foregoing, from and after the Effective Date, any Entity
that is given the opportunity to opt out of the releases contained in this
Article VIILF and does not exercise such opt out may not assert any claim
or other Cause of Action against any Released Party based on or relating to,
or in any manner arising from, in whole or in part, the Debtors. From and
after the Effective Date, any Entity (i) that opted out of the releases
contained in this Article VIILF or (i) was deemed to reject the Plan may
not assert any claim or other Cause of Action against any Released Party
for which it is asserted or implied that such claim or Cause of Action is not
subject to the releases contained in Article VIILF of the Plan without first
obtaining a Final Order from the Bankruptcy Court (a) determining, after
notice and a hearing, that such claim or Cause of Action is not subject to the
releases contained in Article VIILF of the Plan and (b) specifically
authorizing such Person or Entity to bring such claim or Cause of Action
against any such Released Party. The Bankruptcy Court will have sole and
exclusive jurisdiction to determine whether a claim or Cause of Action
constitutes a direct or derivative claim, is colorable and, only to the extent
legally permissible and as provided for in Article XI of the Plan, the
Bankruptcy Court shall have jurisdiction to adjudicate the underlying claim
or Cause of Action.

See id.
35. The Solicitation Packages sent to various claimants include opt-out forms or a ballot
with a separate opt-out check box. See Dkt. 399. The opt-out forms and ballots provide,

AN ENTITY SHALL BE NEITHER A RELEASING PARTY NOR A
RELEASED PARTY IF IT VALIDLY OPTS OUT OF THE RELEASES
CONTAINED IN ARTICLE VIII OF THE PLAN. YOU MAY ELECT
NOT TO GRANT AND RECEIVE THE RELEASES CONTAINED IN
ARTICLE VIII OF THE PLAN ONLY IF YOU RETURN A BALLOT
CHECKING THE BOX TO “OPT OUT” FROM THE THIRD-PARTY

13
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RELEASE. SUBJECT TO ANY FINAL ORDER OF THE
BANKRUPTCY COURT TO THE CONTRARY, REGARDLESS OF
WHETHER THE BANKRUPTCY COURT DETERMINES THAT YOU
HAVE A RIGHT TO OPT OUT OF THE RELEASE, IF YOU (A) VOTE
TO ACCEPT THE PLAN, (B) FAIL TO SUBMIT A BALLOT BY THE
VOTING DEADLINE, (C) SUBMIT THE BALLOT BUT ABSTAIN
FROM VOTING TO ACCEPT OR REJECT THE PLAN, OR (D) VOTE
TO REJECT THE PLAN AND, IN EACH CASE, FAIL TO CHECK THE
BOX TO “OPT OUT” FROM THE THIRD PARTY RELEASE, YOU
WILL BE DEEMED TO CONSENT TO THE RELEASES SET FORTH
IN ARTICLE VIII OF THE PLAN. THIS MEANS THAT THE DEBTORS
WILL RELEASE ANY CLAIMS AND CAUSES OF ACTION THE
DEBTORS HAVE AGAINST YOU, EXCEPT FOR RETAINED
PREFERENCE CLAIMS, IF APPLICABLE. IF YOU ELECT TO OPT
OUT OF THE THIRD-PARTY RELEASE SET FORTH IN ARTICLE
VIII OF THE PLAN, YOU WILL FOREGO THE BENEFIT OF
OBTAINING THE DEBTOR RELEASE SET FORTH IN ARTICLE
VIILE OF THE PLAN. THIS MEANS THAT THE REORGANIZED
DEBTORS MAY PURSUE ANY CLAIMS AND CAUSES OF ACTION
THE DEBTORS HAVE AGAINST YOU. IF YOU DO NOT OPT OUT
OF THE THIRD-PARTY RELEASE, YOU WILL BE RELEASED FROM
ANY AND ALL CLAIMS AND CAUSES OF ACTION THE DEBTORS
MAY HAVE AGAINST YOU, EXCEPT FOR RETAINED
PREFERENCE CLAIMS, IF APPLICABLE.

See id. (emphasis omitted). As set forth in the opt-out forms and ballots, a claimant that votes to
reject the plan but does not separately check the box to opt-out of the releases will nonetheless be
considered to consent to the releases set forth in Art. VIILF. See id. Additionally, a claimant that
is entitled to vote but abstains from voting and does not affirmatively opt-out, in other words, does
not return an opt-out form or ballot, will also be deemed to consent to the releases set forth in Art.
VIIIF. See id.
i Certain of the Debtor Releases are Overly Broad

36. The Plan provides for a release by the Debtors to the Released Parties. See Dkt.
1066 at Art. VIILE.

37. The Plan does not establish that each of the proposed Released Parties are providing

adequate consideration in exchange for receiving such releases. In addition, certain persons
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included in the Released Party definition do not appear to be entitled to such releases under
applicable case law.

38. In In re Zenith Elecs. Corp., the Court identified five factors that are relevant to
determine whether a debtor’s release of a non-debtor is appropriate:

(1) an identity of interest between the debtor and non-debtor such that a suit
against the non-debtor will deplete the estate’s resources;

(2) a substantial contribution to the plan by the non-debtor;
(3) the necessity of the release to the reorganization;

(4) the overwhelming acceptance of the plan and release by creditors and
interest holders; and

(5) the payment of all or substantially all of the claims of the creditors and
interest holders under the plan.

See Zenith, 241 B.R. 92, 110 (Bankr. D. Del. 1999) (citing Master Mortgage Inv. Fund, Inc., 168
B.R. 930, 937 (Bankr. W.D. Mo. 1994). These factors are neither exclusive nor conjunctive
requirements but provide guidance in the court’s determination of fairness. See Master Mortgage,
168 B.R. at 935 (finding there is no “rigid test” to be applied in every circumstance and that the
five factors are neither exclusive, nor conjunctive).

39. The first Zenith factor requires an “identity of interest between the debtor and the
third-party, such that a suit against the non-debtor is, in essence, a suit against the debtor or will
deplete the assets of the estate.” See In re Spansion, Inc., 426 B.R. 114, n. 47 (Bankr. D. Del. 2010),
citing Zenith, 241 B.R. at 110. An identity of interest exists when, among other things, the debtor
has a duty to indemnify the non-debtor receiving the release. See Wash. Mut., 442 B.R. at 347
(recognizing that indemnification may create an identity of interest thereby satisfying the first factor
of Zenith). Here, it is unclear whether an identity of interest exists between the Debtors and each

of the Released Parties.
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40. The second Zenith factor involves whether the non-debtor party benefiting from the
release made a substantial contribution of assets to the debtor’s reorganization. See In re
Congoleum Corp., 362 B.R. 167, 193 (Bankr. D.N.J. 2007). In considering releases, substantial
contribution does not include contributions to the reorganization related to operational restructuring
or negotiating for the financial restructuring. See In re Genesis Health, 266 B.R. at 606-7 (“the
officers, directors and employees have been otherwise compensated for their contributions, and the
management functions they performed do not constitute contributions of ‘assets’ to the
reorganization.”). Here, it does not appear that each of the Released Parties provided a substantial
contribution of assets.

41. As to the third Zenith factor, there is no information provided to support a contention
that all of the releases are necessary to a reorganization.

42. The fourth Zenith factor concerning acceptance of the plan cannot be assessed at this
time as the Debtors have not filed a certification of ballots.

43. The fifth Zenith factor is not satisfied as it does not appear that unsecured creditors
will receive all or substantially all of their claims. Accordingly, these factors do not support the
Debtor Releases.

ii. The Opt-Out Clause is Insufficient

44. The third-party release in Art. VIILF of the Plan covers those who do not
affirmatively opt-out of the releases including claimants that vote to reject the Plan, claimants that
do not vote on the Plan and do not return a ballot, and claimants deemed to reject the Plan.
Accordingly, the U.S. Trustee submits that these are not consensual third-party releases and are

contrary to applicable case law, including the standards set forth in Washington Mutual.

16



Case 24-11840-CMG Doc 1073 Filed 06/05/24 Entered 06/05/24 13:59:55 Desc Main
Document  Page 17 of 30

45. In Washington Mutual, the court held that “any third party release is effective only
with respect to those who affirmatively consent to it by voting in favor of the Plan and not opting
out of the third party releases.” Wash. Mut., 442 B.R. at 355. The court clarified that merely having
an opt out mechanism is not enough, holding that an “opt out mechanism is not sufficient to support
the third party releases . . . particularly with respect to parties who do not return a ballot (or are not
entitled to vote in the first place.”). Id. (emphasis added). “Fuailing to return a ballot is not a
sufficient manifestation of consent to a third party release.” Id. (emphasis added), citing In re
Zenith Electronics Corp., 241 B.R. at 111.

46. While the court in In re Indianapolis Downs, LLC 486 B.R. 286 (Bankr. D. Del.
2013) reached a different conclusion regarding the need for affirmative consent to third-party
releases, the court pointed out that, in that case, unlike the present, “the third party release provision
does not apply to any party that is deemed to reject the Plan.” Id. at 305.

47. The court in Spansion also reached a different conclusion than Washington Mutual
and the other cases cited above with respect to affirmative consent, but only with respect to releases
given by unimpaired classes who were “being paid in full.” 426 B.R. at 144. In fact, in Spansion,
the court held that non-consensual releases being deemed to be given by parties who were not
receiving any distribution under the plan did not pass muster under applicable law, and therefore,
“the proposed nonconsensual Third Party Release does not pass muster under Continental.” See
id. at 145, citing Continental Airlines, 203 F.3d 203.

48. In Emerge Energy Services LP, 2019 WL 7634308 (Bankr. D. Del. Dec. 5, 2019),
the court rejected the debtor’s argument that inferred consent from “silence” should be approved as

typical, customary, and routine. The court held that failure to return a notice can be due to
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“carelessness, inattentiveness, or mistake” rather than constituting the manifestation of intent to
agree to a third-party release. Id.

49. Here, claimants who are deemed to reject the Plan are treated as giving a release,
claimants who do not return a ballot at all are treated as giving a release and claimants who vote to
reject the plan but fail to take the extra step of checking an opt-out box — a step that may appear to
be superfluous because they have already rejected the plan in its entirety — are also treated as giving
a release.

50. The only way releases should be granted by a creditor that does not opt-out is that if
that creditor affirmatively voted in favor of the Plan. A creditor that rejects the Plan, or that is
deemed to reject the Plan, should not be required to also opt-out of the releases. Additionally, a

creditor that takes no action should not be treated as giving affirmative consent.

iii. The Non-Debtor Third-Party Releases are Not Fair and Necessary to the
Reorganization
51.  Non-consensual third-party releases may only be approved under “special

circumstances” if the releases are fair, necessary to the reorganization, and the debtor presents facts
sufficient to enable the Court to make those findings. See In re Continental Airlines, 203 F.3d at
214.

52.  In Continental Airlines, the Third Circuit determined that fairness requires, among
other things, a showing that sufficient consideration was given to creditors whose claims were to
be released and that such consideration renders the plan feasible. 203 F.3d at 213-14. The Third
Circuit further noted that the success of the plan must be based on the releases, and that there is an
identity of interest between the debtor and the non-debtor so that the debtor would likely bear the

costs of the litigation against the non-debtor. See id. at 216.
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53. In Genesis Health, the court evaluated whether a non-consensual release fit the
“hallmarks” discussed in Continental by considering whether: (i) the nonconsensual release was
necessary to the success of the reorganization; (ii) the releasees provided a critical financial
contribution to the debtor’s plan; (iii) the releasees’ financial contribution is necessary to make the
plan feasible; and (iv) the release is fair to the non-consenting creditors, i.e., whether the non-
consenting creditors received reasonable compensation in exchange for the release. In other words,
to establish the necessity of such releases, the court declared that the debtors were required to
demonstrate that the success of its reorganization was related to such non-consensual releases and
the releasees provided a “critical financial contribution” that was necessary to render the plan
feasible. See id. at 607.

54. Here, the Debtors have not established the necessity of the releases.

iv. Gatekeeping Provision

55. In addition, the Plan provides that any Entity that opted-out of the releases contained
in Art. VIILF of the Plan, or was deemed to reject the Plan, may not assert any claim or other Cause
of Action against any Released Party without first obtaining a Final Order from the Bankruptcy
Court: (a) determining, after notice and a hearing, that such claim or Cause of Action is not subject
to the releases contained in Article VIIL.F of the Plan and (b) specifically authorizing such Person
or Entity to bring such claim or Cause of Action against any such Released Party. See Dkt. 1066
at Art. VIILF (full provision set forth at paragraph 36, supra).

56. The effect of this language is to create a “gatekeeper” role for this Court. It forces
a non-debtor who wishes to pursue a claim against another non-debtor to return to this Court — and
only this Court — for a determination of whether such claim is “colorable.” Thereafter, this Court

would have the “sole and exclusive jurisdiction . . . to adjudicate the underlying claim or Cause of
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Action.” These rules would apply even after these bankruptcy cases have been closed, thereby
requiring the non-debtor seeking to pursue a claim against another non-debtor to first move to
reopen the bankruptcy cases.

57. The proposed required procedure, which is akin to that to be followed under Barton
v. Barbour, 104 U.S. 126 (1881), prior to suing a bankruptcy trustee, should not be permitted. The
defense of “release” is an affirmative defense to a cause of action asserted in a court of law or other
tribunal. Affirmative defenses cannot be adjudicated prior to the filing of the action to which such
defense relates. Moreover, as to claims between non-debtors, there is no reason why the court in
which the relevant action has been filed cannot make the determination as to whether the claim was
released under the Plan.

58. A similar provision was rejected by Judge Owens in the Bankruptcy Court for the
District of Delaware in In re Gulf Coast Health Care, LLC, et al, Case No. 21-11336 (JTD), where
she noted “the plan says what it says and other courts should be entitled to exercise their authority
to interpret it.” Further, “imposing such a requirement could also impose an unnecessary
administrative hurdle and cost the parties when these cases are closed.” See Gulf Coast, 5/4/22 Tr.
at 30:18-23 (attached hereto as Exhibit A).

59. Such provision requiring non-consenting parties to request authorization to bring a
claim or Cause of Action against a Released Party should be stricken from the Plan.

C. The Injunction Provisions are Impermissible

60. The section of the Plan entitled “Injunction” provides as follows:

Except as otherwise specifically provided in the Plan or for obligations
issued or required to be paid pursuant to the Plan or the Confirmation Order,
all Entities who have held, hold, or may hold claims or interests that have
been released, discharged, or are subject to exculpation are permanently

enjoined, from and after the Effective Date, from taking any of the
following actions against, as applicable, the Debtors, the Reorganized
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Debtors, the Exculpated Parties, or the Released Parties: (a) commencing or
continuing in any manner any action or other proceeding of any kind on
account of or in connection with or with respect to any such claims or
interests; (b) enforcing, attaching, collecting, or recovering by any manner
or means any judgment, award, decree, or order against such Entities on
account of or in connection with or with respect to any such claims or
interests; (c) creating, perfecting, or enforcing any encumbrance of any kind
against such Entities or the property or the estates of such Entities on
account of or in connection with or with respect to any such claims or
interests; and (d) commencing or continuing in any manner any action or
other proceeding of any kind on account of or in connection with or with
respect to any such claims or interests released or settled pursuant to the
Plan.

See id. at Art. VIIL.H.

61. Pursuant to section 524(a)(3), confirmation of a plan does not operate as an
injunction. Only a discharge operates as an injunction. Instead, pursuant to section 362(c), the
automatic stay remains in effect until such time as a discharge is granted or the case is closed.
Additionally, pursuant to section 1141(a), the provisions of a confirmed plan bind all parties,
including debtors and creditors, to the terms of the plan.

62. Because the Bankruptcy Code protects the Debtors by continuing the automatic stay
until the earlier of entry of a discharge or the case is closed (11 U.S.C. § 362(c)), and by binding
all parties to the terms of the Plan (11 U.S.C. § 1141(a)), the U.S. Trustee submits that Art. VIII.H
be removed.

D. The Plan Cannot be Confirmed Because it is Not a Settlement Subject to
Approval Under Bankruptcy Rule 9019

63. Art. VIILA. of the Plan, entitled "Compromise and Settlement of Claims, Interests,
and Controversies” provides:
Pursuant to section 1123 of the Bankruptcy Code and Bankruptcy Rule
9019 and in consideration for the distributions and other benefits provided
pursuant to the Plan, the provisions of the Plan shall constitute a good-faith

compromise and settlement of all Claims, Interests, and controversies
relating to the contractual, legal, and subordination rights that a Holder of a
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Claim or interest may have, or any distribution to be made on account of
such Allowed Claim or Allowed interest hat have been effectuated through
a Rule 9019 Order, or otherwise expressly identified as a settlement as may
be set forth herein. The entry of the Confirmation Order shall constitute the
Bankruptcy Court’s approval of the compromise or settlement of all Claims,
Interests, and controversies, including as pursuant to the Committee
Settlement, as well as a finding by the Bankruptcy Court that such
compromise or settlement is in the best interests of the Debtors, their
Estates, and Holders of Claims and Interests and is fair, equitable, and
reasonable. In accordance with the provisions of the Plan, pursuant to
Bankruptcy Rule 9019, without any further notice to or action, order, or
approval of the bankruptcy Court, after the effective Date, the Reorganized
Debtors may compromise and settle any Claims and Causes of Action
against other Entities.
See Dkt. 1066 at Art. VIILA.

64.  Bankruptcy Rule 9019(a) confers discretion on the bankruptcy court to approve a
compromise or settlement on motion after notice and a hearing. Fed. R. Bankr. P. 9019(a). “In
making its evaluation, the court must determine whether 'the compromise is fair, reasonable, and in
the best interest of the estate.”” Wash. Mut., 442 B.R. at 328 (quoting In re Louise’s, Inc., 211 B.R.
798, 801 (D. Del. 1997)).

65. Section 1123(b)(3)(A) allows a plan proponent to propose "the settlement or
adjustment of any claim or interest belonging to the debtor or to the estate." 11 U.S.C. §
1123(b)(3)(A).

66.  While a plan may incorporate a settlement, a plan and a settlement are not one and
the same. What may be permissible under a negotiated settlement agreement, that is considered
"fair, reasonable, and in the best interest of the estate" is different than what may be permissible
under a plan, which is subject to the requirements of sections 1123 and 1129 of the Bankruptcy

Code. See, e.g., Tribune, 464 B.R. at 176 (concluding at confirmation stage that a negotiated

settlement could be approved because it was fair, reasonable and in the best interest of the Debtors’

22



Case 24-11840-CMG Doc 1073 Filed 06/05/24 Entered 06/05/24 13:59:55 Desc Main
Document  Page 23 of 30

estates and making an express finding that the settlement was properly part of the plan pursuant to
section 1123(b)(3)(A)).

67. The language in Art. VIII.A. suggests that the Plan itself is a settlement agreement
subject to approval under Bankruptcy Rule 9019. Sending a plan to impaired creditors for a vote
is not the same thing as parties negotiating a settlement among themselves.

68. Further, Art. VIII.A. does not appear limited to the settlement of claims belonging
to the Debtors or the estates and is therefore not permissible under section 1123(b)(3)(A). For a
plan to incorporate a settlement of claims or causes of action of other parties, those parties must
have expressly agreed to settle or compromise those items.

69. The releases described in Art. VIILF of the Plan are not part of any agreement
between the Debtors and all parties affected by the Plan.

70. Moreover, under section 1123(b)(3)(A), the Plan may only provide for the
settlement of claims or interests belonging to the Debtors or the estate-not the settlement of claims
held by third parties.

E. Statutory Quarterly Fees

71. The Plan provides for the creation of the Thrasio Legacy Trust to be established on
the Effective Date to receive the Thrasio Legacy Trust Initial Funding ($5 million) and to hold the
Thrasio Legacy Interests. See Dkt. 1066 at Art. IV.J. One of the responsibilities of the Thrasio
Legacy Trust is to make “distributions to Holders of Allowed General Unsecured Claims as
contemplated by the Plan.” See id. at Art. IV.J.4. The Thrasio Legacy Trust Administrator is
selected to administer the Thrasio Legacy Trust. See id. at Art. 1.A., q 162.

72. Thrasio Legacy Trust Proceeds is defined in the Plan as “any proceeds derived from

the Vested Causes of Action, the claims underlying the Vested Causes of Action, or any settlements
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related thereto.” See id. at Art. 1.A., § 167. Vested Causes of Action is defined in the Plan as “(i)
any Claims and Causes of Action, including Avoidance Actions, against Excluded Parties and (ii)
all Claims and Causes of Action not released under the Plan.” See id. at Art. 1.A., q 172.

73. Art. III1.C.4 of the Plan provides that the Debtors’ unsecured creditors receive their
pro rata share of the Thrasio Legacy Trust interests. See id. at Art. II1.C.4. More particularly,
holders of general unsecured claims that do not hold First Lien Deficiency Claims are entitled to
their pro rata share of 50% of the Thrasio Legacy Trust Interests and holders of general unsecured
claims that hold a First Lien Deficiency Claim are entitled to their pro rata share of 50% of the
Thrasio Legacy Trust Interests. See id. Thrasio Legacy Trust Interests is defined in the Plan as
“100% of the interests in Thrasio Legacy Trust.” See id. at Art. 1.A., § 166.

74. Art. ILF. of the Plan provides the following:

All fees due and payable pursuant to 28 U.S.C. § 1930(a)(6) plus any
interest due and payable under 31 U.S.C. § 3717 (together, the “Quarterly
Fees”) before the Effective Date shall be paid by the applicable Reorganized
Debtor (or the Disbursing Agent on behalf of each applicable Reorganized
Debtor) for each quarter (including any fraction thereof) until such
Reorganized Debtor’s Chapter 11 Case is converted, dismissed, or closed,
whichever occurs first.
See id. at Art. ILF.

75. The language in Art. IL.F. of the Plan provides that the Reorganized Debtors will pay
Quarterly Fees due and owing to the U.S. Trustee prior to the Effective Date for each quarter until
the case is converted, dismissed, or closed. However, the Reorganized Debtors are also responsible
for paying Quarterly Fees due and owing after the Effective Date until the cases are converted,
dismissed, or closed. In addition, the language in Art. II.F of the Plan does not require the Thrasio

Legacy Trust and Thrasio Legacy Trust Administrator to pay Quarterly Fees concerning any

disbursements of the proceeds of any resolutions of the causes of action transferred to it by the
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Debtors until the cases are converted, dismissed, or closed. Perhaps this may have been an oversight
with the addition of the Committee Settlement.

76. Art. ILF. currently would allow the Thrasio Legacy Trust and the Thrasio Legacy
Trust Administrator to liquidate what are currently assets of the Debtors’ bankruptcy estates and
pay the proceeds to recipients that are currently the Debtors’ unsecured creditors, yet still avoid
paying the mandatory quarterly fee imposed by section 1930(a)(6).

77. Art. IL.F. of the Plan should be revised to reflect that the Debtors, the Reorganized
Debtors, the Thrasio Legacy Trust, the Thrasio Legacy Trust Administrator, and any entity making
disbursements on behalf of any Debtor or any Reorganized Debtor, or making disbursements on
account of an obligation of any Debtor or any Reorganized Debtor are joint and severally liable for
the payment of statutory quarterly fees. In addition, the provision should provide that all monthly
operating reports to be filed prior to the Effective Date will be filed using UST Form 11-MOR and
that all quarterly operating reports to be filed after the Effective Date will be filed using UST Form
11-PCR.

78. As such, the U.S. Trustee requests the removal of Art. II.F of the Plan and that it be
replaced with the following language:

All fees due and payable pursuant to section 1930 of Title 28 of the U.S.
Code (“Quarterly Fees™) prior to the Effective Date shall be paid by the
Debtors on the Effective Date. After the Effective Date, the Debtors, the
Reorganized Debtors, the Thrasio Legacy Trust Administrator, the Thrasio
Legacy Trust, and any entity making disbursements on behalf of any Debtor
or any Reorganized Debtor, or making disbursements on account of an
obligation of any Debtor or any Reorganized Debtor (each a “Disbursing
Entity”) shall be jointly and severally liable to pay Quarterly Fees when due
and payable. The Debtors shall file with the Bankruptcy Court all monthly
operating reports due prior to the Effective Date when they become due,
using UST Form 11-MOR. After the Effective Date, the Thrasio Legacy
Trust Administrator, the Thrasio Legacy Trust, the Reorganized Debtors,

and any Disbursing Entities shall file with the Bankruptcy Court separate
UST Form 11-PCR reports when they become due. Each and every one of
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the Debtors, the Reorganized Debtors, the Thrasio Legacy Trust
Administrator, the Thrasio Legacy Trust, and Disbursing Entities shall
remain obligated to pay Quarterly Fees to the Office of the U.S. Trustee
until the earliest of that particular Debtor's case being closed, dismissed, or
converted to a case under Chapter 7 of the Bankruptcy Code. The U.S.
Trustee shall not be required to file any Administrative Claim in the case
and shall not be treated as providing any release under the Plan.

F. Miscellaneous Objections

79.  Pursuant to the Plan and upon the Effective Date, the Debtors seek authority to close
all but one of the cases, and to have all contested matters relating to each of the Debtors, including
objections to claims, proceed in the one remaining open case:

Upon the occurrence of the Effective Date, the Reorganized Debtors shall
be permitted to close all of the Chapter 11 Cases, except for the Chapter 11
Case of one Debtor entity, and all contested matters relating to each of the
Debtors, including objections to Claims, shall be administered and heard in
the Chapter 11 Case of such Debtor entity. When all Disputed Claims have
become Allowed or Disallowed and all remaining Cash has been distributed
in accordance with the Plan, the Reorganized Debtors shall seek authority
from the Bankruptcy Court to close the Chapter 11 Case of the remaining
Debtor entity in accordance with the Bankruptcy Code and the Bankruptcy
Rules.
See Dkt. 1066 at Article IV.Q.

80. Section 350 allows a court to close a case after an estate has been fully administered
and the court has discharged the trustee. See 11 U.S.C. 350. In addition, Fed. R. Bankr. P. 3022
allows a court on its own motion or on a motion from a party-in-interest to enter a final decree
closing a case after an estate has been fully administered. See Fed. R. Bankr. P. 3022. Further,
D.N.J. LBR 3022-1 provides that a court will close a chapter 11 case 180 days after entry of the
order confirming the plan. See D.N.J. LBR 3022-1.

81. Pursuant to the above-referenced statute and rules, only fully administered cases are

to be closed. Here, upon the Effective Date, Debtors will be authorized to close all but one of their

cases without a showing that such cases are fully administered. Any such language permitting the
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closing of cases upon occurrence of the Effective Date should be removed. At worst, the language
in the Plan should be revised to require a motion to be filed to close any cases:

Upon the occurrence of the Effective Date, the Reorganized Debtors may

shall seek authority from the Bankruptcy Court be-permitted to close

all of the Chapter 11 Cases, except for the Chapter 11 Case of one Debtor

entity, and all contested matters relating to each of the Debtors, including

objections to Claims, which would shall be administered and heard in the

Chapter 11 Case of such Debtor entity.
In addition, if the Debtors are able to close all but one of their cases, they will seek authority from
the Court to close the remaining case when all Disputed Claims become Allowed or Disallowed
and all remaining cash has been distributed in accordance with the Plan. However, the standard is
fully administered not when all Disputed Claims become Allowed or Disallowed and all remaining
cash has been distributed in accordance with the Plan.*

82.  The Debtors seek to set a minimum distribution of $250 to receive a distribution in
these cases. See Dkt. 1066 at Art.VI.D.4. However, as the amount to be distributed is unknown,
there could be many distributions less than $250. As such, the minimum distribution amount should
be reduced to $25, or at worst, $100.

83.  The Debtors seek to require a motion for reconsideration be filed within 7 days after
a determination is made estimating a Disputed Claim. See id. at Art. VIII.C. Section 502(j) allows
for reconsideration of an allowed claim or a disallowed claim and does not include a deadline to
file such reconsideration motion. To the extent the Court agrees on limiting the filing of a
reconsideration motion, the seven (7) days sought by the Debtors should be expanded.

84. The Plan sets forth that the “Confirmation Order shall be deemed final approval of

the Exit Facilities and the Exit Facilities Documents and all transactions contemplated thereby, and

* Art. XL.K of the Plan provides that after full administration of the cases, the Debtors will file all documents with the
Court required by Fed. R. Bankr. P. 3022 to close the cases. See Dkt. 1066 at Art. XI.K.
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all actions to be taken, undertakings to be made, and obligations to be incurred by the Reorganized
Debtors in connection therewith, including the payment of all fees, indemnities, and expenses
provided for therein, and authorization of the Reorganized Debtors to enter into and execute the
Exit Facilities Documents and such other documents as may be required to effectuate the Exit
Facilities.” See Dkt. 1066 at Art. [IV.G. However, the Plan Supplement only includes a Term Sheet
for the Exit Facilities and Exit Facilities Documents. See Dkt. 806. As such, the Debtors seek
confirmation of their Plan and final approval of certain documents, which have yet to be disclosed
to the Court, the U.S. Trustee or parties-in-interest.

85. Article VI.B of the Plan provided that “Distributions under the Plan shall be made
by the Disbursing Agent.” See Dkt. 1066 at Art. VI.B. The Disbursing Agent is defined in the Plan
as “the Debtors or the Reorganized Debtors, as applicable, or the Entity or Entities selected by the
Debtors or the Reorganized Debtors (in consultation with the Required Consenting Lenders) to
make or facilitate distributions contemplated under the Plan; provided that, the Debtors or the
Reorganized Debtors, as applicable, shall be required to obtain the written consent of the
Administrative Agent prior to selecting the Administrative Agent to serve as a Disbursing Agent.”
See id. To the extent the Disbursing Agent will be an Entity or Entities other than the Debtors or
the Reorganized Debtors, such information should be disclosed prior to the confirmation hearing.

86. Exhibit C of the Plan Supplement contains the Restructuring Transactions
Memorandum. See Dkt. 806. The Plan Restructuring Memorandum sets forth that it remains under
discussion and that “the Debtors and the Consenting Term Lenders reserve the right to modify this
Restructuring Transactions Memorandum at any time (including after the Plan Effective Date), and
the Restructuring Transactions remain subject to modification, refinement, and change in all

respects at any time, subject to the consent rights in the Plan and Restructuring Support Agreement.
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87. The Debtors and Consenting Term Lenders should not be allowed to alter or modify
the Restructuring Transaction Memorandum without notice and an opportunity to be heard.

88. Art. I.G of the Plan provides that “[i]n the event of an inconsistency between the
Confirmation Order and the Plan, the Confirmation Order shall control; provided, that, to the extent
the Plan or Confirmation Order is inconsistent with the Thrasio Legacy Trust Documents, the
Thrasio Legacy Trust Documents shall govern.” See Dkt. 1066 at Art. I.G. The Thrasio Trust
Documents were not filed with the Plan. As such, the entry of the confirmation order will allow
documents that have not been filed or reviewed by the Court, the U.S. Trustee or any parties-in-
interest to control should there be any inconsistencies between the confirmation order and the
Thrasio Legacy Trust Documents.

89. Pursuant to the Plan, the Thrasio Legacy Trust Administrator is to be selected by the
Committee with the consent of the Required Consenting Lenders. See id. at Art. LA, § 162. Also,
pursuant to the Plan, the Thrasio Legacy Trust Administrator will be appointed on the Effective
Date. See id. at Art. IV.J.3. However, the Thrasio Legacy Trust Administrator should be selected
prior to confirmation, which will allow any other parties-in-interest an opportunity to object to such
appointment. In addition, the Thrasio Legacy Trust Committee is to be formed consisting of two
designees selected by the Required Consenting Lenders, two designs selected by the Committee
and that Thrasio Legacy Trust Administrator. See id. at Art. IV.J.5. Similar to the selection of the
Plan Administrator, the Thrasio Legacy Trust Committee members should be selected prior to
confirmation and disclosed prior to confirmation.

Reservation of Rights

90.  The U.S. Trustee leaves the Debtors to meet their burden and reserves all rights,
remedies, and obligations to, inter alia, complement, supplement, augment, alter and/or modify this

Objection.
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CONCLUSION

For the reasons set forth above, the U.S. Trustee respectfully requests that the Court deny
confirmation of the Plan, and grant such other relief as the Court deems just and proper.
Respectfully submitted,
ANDREW R. VARA
UNITED STATES TRUSTEE
REGIONS 3 & 9
By: /s/ Jeffrey M. Sponder

Jeffrey M. Sponder
Trial Attorney

/s/ Lauren Bielskie
Lauren Bielskie
Dated: June 5, 2024 Trial Attorney
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(Proceedings commence at 3:30 p.m.)

THE COURT: Good morning, everyone. This is Judge
Owens. This is the time that we are gathered to hear the
ruling in Gulf Coast.

Before I begin, I guess I ask the parties: 1Is
there anything we need to take are of ahead of time?

THE COURT: Okay.

UNIDENTIFIED: Nothing from the debtors, Your
Honor.

THE COURT: Okay. Great.

Okay. As I mentioned, we're here on the Court's
ruling on confirmation of the debtors' plan, as modified,
found at Docket Number 1217.

The confirmation proceedings lasted four days; and,
during such time, the Court heard credible and competent
testimony from Mr. Jones, the debtors' Chief Restructuring
Officer, as well as Mr. Vogel, the debtor's independent
manager; Mr. Chermayeff, a representative of Barrow Street
Capital, and Ms. Kjontvedt, on behalf of Epiqg, the debtors'
administrative advisor, assisting the debtors with, among
other things, tabulating the votes cast on the plan.

In addition, approximately 91 exhibits were
admitted into the record by the parties and considered by the
Court.

And finally, there was voluminous briefing on the
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contested confirmation issues filed by interested parties and
extensive argument was had.

The plan embodies a settlement between the debtors
and their key stakeholders; namely, the committee, Omega, and
certain affiliates and insiders known as the "contribution
parties, that was reached following the parties' wvoluntary
agreement to mediate with former Judge Peck. It provides for
an aggregate guaranteed minimum recovery of at least $10
million to holders of general unsecured claims in Class 7.A
and litigation claimants, mostly PLGL plaintiffs, in Class
7.B.

Following further discussions among the parties
during the confirmation proceedings, the minimum guarantee
was increased to 11.5 million, with the additional 11 point -
excuse me —-- with the additional 1.5 million earmarked for
Class 7.B, to ensure equality of distribution among that
subclass following the assumption of several settlement
agreements.

Additional future amounts may flow to the estates
for distributions for unsecured creditors following the
ligquidation of certain business interruption and D&O
insurance policies.

Mr. Jones testified that, as a result of the
guaranteed funds, claim waivers, and redirection of proceeds

agreed to by Omega and the contribution parties, allowed
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claims of creditors in Class 7.A are projected to receive a
recovery of approximately 19 percent, with those in 7.B to
receive approximately 21 percent.

Mr. Jones further explained that these projected
recoveries for unsecured creditors would not be available
absent the voluntary contributions of Omega and the
contribution parties.

Specifically, New Ark, the service providers, and
the equity sponsors, collectively known as the "contribution
parties," have agreed to contribute 14.75 million in cash to
fund a certain amount of allowed professional fee claims and
the guaranteed minimum to unsecured creditors.

New Ark has also agreed to redirect any recoveries
that it is to receive on account of its Section 507 (b)
priority claim arising from the debtors' use of its cash
collateral during the Chapter 11 cases, as well as certain
recoveries it's to receive on account of its secured pre-
petition claim.

Moreover, the service providers agree to waive
recoveries on account of their pre-petition claims.

Omega has agreed to 1 million for allowed
professional fee claims and up to 1 million of business
interruption insurance proceeds, if obtained, for the
unsecured creditors. It has also agreed to waive repayment

of its DIP financing claim and redirect any recoveries that
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it's to receive on account of pre- and post-petition claims
for the benefit of the unsecured claimants.

In toto, the debtors estimate that Omega and the
contribution parties have contributed to the plan up to 16.7
million of new money, a waiver of approximately 48 million of
post-petition DIP, administrative, and priority claims that
arose when all the parties knew they would never be repaid,
and a waiver or redirection of 124 million of pre-petition
claims.

Without the agreements to redirect proceeds and
waive claims, the debtors' current Class 7 unsecured
creditors would be substantially diluted and would only share
in approximately 31 percent of the funds available to
unsecured creditors in a non-consensual Chapter 11 scenario.
Under the current plan, they receive a 100 percent of the
guaranteed amount.

The unrebutted evidence also indicates that the
debtors have little to no available assets with which to fund
a plan or a Chapter 7 ligquidation, save for potential causes
of action stemming from certain insider or affiliate
transactions with some of the contribution parties. As a
result of the limited assets and significant amount of claims
projected to be allowed against the estates, Mr. Jones
testified that the debtors would need to obtain somewhere

north of 175 million in litigation proceeds on those causes
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of action to guarantee the plan's projected minimum recovery
to unsecured creditors; 75 million would need to be obtained
just to permit any recovery to unsecured creditors in a
Chapter 7 scenario.

The need for and benefits of the current plan
settlement is explained and supported by, among other things,
the hypothetical Chapter 7 waterfalls prepared by Mr. Jones
and his team as material information was garnered. Those are
found at Debtor Exhibits 19 and 20. The waterfall and the
assumptions underlying it have not been meaningfully
challenged.

In return for and as a condition to their plan
contributions, Omega and the contribution parties have
demanded releases for themselves and certain related parties
from the debtors, as well as non-consensual releases from the
litigation creditors in Class 7.B.

Also included in the plan's definition of "third-
party released parties" are all the PLGL codefendants and
their related parties, which would capture certain former
debtor employees and current and former officers. Pursuant
to the plan, creditors who vote in favor of the plan are also
giving a release of third-party released parties, but that
release is consensual.

The plan termsheet found at Debtors' Exhibit 17,

executed by the debtors, the creditors' committee, Omega, and
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the contribution parties, following their successful
mediation, memorializes the parties' terms, including the
demand for and requirement of the plan's non-consensual
third-party releases.

The Court also heard testimony from Mr. Chermayeff
as to why Barrow Street wants the releases for itself and its
related parties, and why it conditions its plan contributions
on their inclusion in the plan; namely, they wish to buy
peace and finality, a position the debtors' representatives
believe New Ark, the service providers, and all of their
related parties take, as well.

In agreeing to the releases, Mr. Vogel, the
debtors' independent manager, with the sole authority to
pursue, settle, and release the debtors' causes of action,
testified credibly that he believed that it was in the best
interests of the debtors' estates, fair and reasonable to do
so because the releases are a necessary inducement for the
plan contributions of Omega and the contribution parties,
without which the current plan could not be proposed, and
without which unsecured creditors would receive no
distribution.

Supporting that conclusion was Mr. Vogel's
understanding of the nature and value of the debtors' assets
available to fund creditor recoveries; namely, the affiliate

and insider causes of action and the amount and priority of
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claims, as set forth in Mr. Jones' waterfall scenarios.

To gain an understanding of the affiliate and
insider causes of action, Mr. Vogel led and controlled an
investigation into the estate's causes of action related to
the affiliate and insider transactions. The investigation
was independent, sufficient in scope, and conducted by able
and experienced professionals. No real challenge has been
made to these conclusions. The investigation yielded a
report that concluded that, at best, the causes of action
would yield approximately 64.3 million for the estates.

While the objecting parties attempted to discredit
some of the conclusions in the investigation report,
including the ultimate recovery conclusions, they neither
shared with the Court the results of their own investigation,
if one was undertaken, nor offered their own wvaluation
conclusions and analysis.

Moreover, their targeted challenges to the report
failed to seriously impact the material conclusion reached by
Mr. Vogel that led to his decision to enter into the plan
settlement, that the plan's guaranteed distribution to
unsecured creditors resulting from the contributions of the
released parties will likely yield far better recoveries to
creditors than those that could be achieved absent the plan
settlement.

Again, the waterfall indicates that 175 million of
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litigation proceeds, approximately 2.8 times more than the
debtors' high value estimate, would need to be obtained to
yield the same result as the plan. And even if there was
credible evidence that 175 million could be obtained in
litigation, which there isn't, the Court cannot discount the
risk of that litigation, the likelihood of recovery against
the defendants, and the time value of money, all additional
considerations of Mr. Vogel in reaching his decision to
approve the plan settlement on behalf of the debtors.

Mr. Jones also offered his support for the plan for
the same reasons as Mr. Vogel. Moreover, in support of the
plan, the committee filed a statement, representing that it
conducted its own investigation into potential estate claims
and causes of action, including those that may exist against
the contributing parties. Like Mr. Vogel, the committee used
the results of this investigation, as well as Mr. Jones'
waterfall, to negotiate with the Omega -- with Omega and the
contribution parties, and agreed to the proposed plan.

For similar reasons as the debtors, the committee
concluded that the settlement and its guarantee to unsecured
creditors is the best possible outcome for creditors under
the circumstances.

With respect to the six voting classes of impaired
claims, all but Class 7.B, the litigation claimants, and

those subject to the non-consensual third-party releases




Case 24-11840-CMG Doc 1073-1 Filed 06/05/24 Entered 06/05/24 13:59:55 Desc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Exhibit A Page 16 of 35 e

voted to accept the plan.

While the debtors maintain that Class 7.B accepted
the plan, I find that the second ballot cast by Millenia
after the voting deadline, which tilted the subclass' vote in
favor of the plan, was inappropriately accepted by the
debtors, pursuant to the disclosure statement order.

Millenia cast its first ballot, which rejected the plan,
shortly before the voting deadline. It has been asserted,
but not proven, that Millenia then realized that it submitted
its ballot in error as rejecting, when it really wished to
accept. Millenia then sent a second ballot, this time
accepting, within two hours after the voting deadline.

The debtors agreed to, qgquote, "waive" the wvoting
deadline and accept that second ballot. Ms. Kjontvedt
testified that there were no defects or irregularities with
respect to Millenia's first ballot, but that she accepted the
late-filed second ballot after consulting the debtors and
reviewing Paragraph 28 of the disclosure statement order.

Regardless of Ms. Kjontvedt's belief that accepting
Millenia's ballot was appropriate, the terms of the
disclosure statement order do not allow its acceptance. The
parties' arguments on this topic were confined to the
application of Paragraphs 22 and 28 through 30 of the
disclosure statement order.

The facts of the Millenia changed vote do not fit
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into the circumstances described in Paragraphs 29 or 30 of
the order because Millenia's vote was not withdrawn, which is
Paragraph 29, and the second ballot changing Millenia's vote
was not cast before the voting deadline, and there's no
evidence suggesting that the voting deadline was extended for
Millenia, let alone prior to its expiration, which would
cover Paragraphs 22 and 30.

Moreover, Paragraph 28 does not apply because Ms.
Kjontvedt testified in her capacity as a professional, with
extensive experience with vote tabulation, that the original
Millenia ballot did not contain any defects or irregularities
for the debtors to waive.

Accordingly, with Millenia's accepted vote removed,
54 Class 7.B creditors voted to reject the plan and 53 voted
to accept, resulting in a 50.74 rejecting percentage.

Fifty-two of the fifty-four rejecting creditors
filed objections to the plan that were still extant at the
closing of the confirmation proceedings.

In addition, the Office of the United States
Trustee objected to confirmation of the plan.

All objecting parties object to the inclusion of
the non-consensual third-party releases, with the litigation
creditors focusing mainly on those to be granted in favor of
the insider affiliate contribution parties.

In addition, the litigation creditors object to the
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debtors' release of those parties, the plan's Class 7
subclassification of unsecured creditors, the debtors'
allocation of the settlement proceeds between the subclasses,
the debtors' best interests test analysis, the good faith of
the debtors in proposing the plan, the proposed litigation
claims procedures, and the original identity of the
litigation claimants trustee. Excuse me.

In addition to the inclusion of the non-consensual
third-party releases, the U.S. Trustee also raised limited
objections to a number of specific plan provisions. All but
one of those were consensually resolved by the parties
following the close of the confirmation proceedings.

After considering the evidence and legal position
of the parties, I have determined that the debtors have not
met their burden necessary to confirm the plan with non-
consensual third-party releases. My decision was not easily
reached, but it is one that the law requires.

The contributions of Omega and the contribution
parties, either on behalf of themselves or other related
release parties, are substantial, and have enabled a recovery
to unsecured creditors when one otherwise would not exist,
and those enabling contributions are conditioned on the grant
of releases embodied in the plan.

The evidence presented was also sufficient to show

that the settlement embodied in the plan was achieved during
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arm's length, good faith negotiations among the debtors, the
committee, Omega, and the contribution parties, and that the
debtors' decision to enter into the settlement was the result
of reasonable and appropriate business judgment, based on an
independent, full and fair investigation into the settled
debtor claims and appropriate waterfall analysis, which was
updated regularly as material information came to light, and
the consideration of other relevant facts and circumstances
that support a firm settlement with the litigation targets
today.

However, while those conclusions lend support for
the Court's approval of the debtors' releases of their claims
against the nondebtors, they cannot, by themselves, support
approval of the non-consensual third-party releases.

These types of releases are not broadly sanctioned.
They require satisfaction of, quote, "exacting standards" set
forth by the Third Circuit in Continental. Those standards
require that the Court conclude, based on specific supportive
factual findings, that the non-consensual third-party
releases are not only necessary to the success of the
debtors' reorganization, but also fair to the releasing
creditors and given to them in exchange for reasonable
consideration. Here, critical factors that courts in this
circuit traditionally rely on to conclude that a plan's

inclusion of non-consensual third-party releases is
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appropriate are missing.

At the outset, I'll note that, while the parties
did not focus their presentations on the propriety of the
third-party releases granted to Omega, the D&Os, and the
employees, many or all of the factors that I will discuss
with respect to the contribution parties are also missing
with respect to the other released parties.

For instance, Omega is making a substantial
contribution to the plan, but nothing else in the record
supports the receipt of non-consensual third-party releases.
There is no record supporting the third-party release of the
debtors' former employees. And debtors admit that all
parties are willing to remove them and continue with the
proposed plan. While the D&0Os may meet some of the criteria
necessary to justify their inclusion as non-consensual
released parties, such as identity of interest, no evidence
was introduced in support.

So, with respect to the contribution parties,
first, the debtors do not share an indication of interest
with the released parties.

Moreover, the debtors did not file these cases due
to the PLGL litigation sought to be permanently enjoined.
There is no evidence suggesting that the PLGL codefendants
and any other relevant released party will be unable to

defend themselves in that litigation, unable to satisfy
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judgments against them if obtained, or could look to the
debtors' estates for indemnification, contribution, or the
like. The only justification for the release is the desire
by the contribution parties to achieve peace and finality in
exchange for their contributions to the plan. While I
appreciate and understand that desire, it is not a sufficient
basis to justify a release of the third-party claims, given
the totality of the circumstances.

Moreover, while the debtors cite to cases for the
proposition that parties may share an indication of interest
simply by possessing a common goal of confirming a plan and
consummating the transactions embodied therein, those cases
are a slim minority and I disagree with them. If that were
the indication of interest test, every plan in which a debtor
advocates for the inclusion of non-consensual releases on
behalf of a third party could satisfy the test. Moreover,
I'm puzzled as to the relevancy of a shared common goal to
Continental's required questions of necessity and fairness.

Additionally, and perhaps more critically, the
affected PLGL plaintiffs in Class 7.B have not overwhelming
voted to accept the settlement and release of their claims as
embodied in the plan. As courts have acknowledged, this is
often the best evidence of fairness of a plan's third-party
release to releasing parties.

Support is commonly garnered through negotiation
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with the affected creditors or a representative body. But
here, the litigation creditors had no voice in the plan
settlement process or the allocation of the contributed
funds, either directly or through a seat on the committee.
Moreover, while their projected recovery under the
plan is more than what they would be entitled to a Chapter 7,
the releasing creditors are receiving nowhere close to
payment in full. And at worst, the evidence suggests that
Class B -—— 7.B creditors are not receiving anything on
account of the released claims against the third parties by
the released parties. Rather, the evidence suggests that the
contributions made by the contribution parties were made on
account of the estate's viable causes of action against them.
Indeed, no separate analysis was performed by the
debtors or the committee as to the value of the third-party
released claims at the time the settlement was achieved. And
as will be explained, the debtors, with the support of the
all trade committee, worked to allocate the guaranteed
amount, so that creditors in Class 7.A, with likely no
pending third-party claims, and those in in 7.B with third-
party claims, would receive the same or close to the same pro
rata distribution of the plan's guaranteed funds. No other
evidence has been provided by the debtors to suggest a
valuation of the third-party PLGL claims or to explain how

any of the guaranteed amount to be distributed under the plan
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is on account of those claims.

The debtors argue that the third-party claims
against the contribution parties are derivative in nature
and, thus, are to be released under the release the estates
are granting to the contributing parties. As such, they
argue that the third-party claims have de minimis value and
should not be entitled to disturb plan settlement.

The direct derivative issue is complex, not
appropriately and fully briefed, and concurrent -- and
currently is undecided. The creditors vigorously dispute the
debtors' positions from a legal standpoint and also highlight
the debtors' own earlier attempt during these cases to extend
the stay to the PLGL lawsuits as not estate claims and the
debtors' pre-petition history of sharing the defense of the
PLGL lawsuits in State Court with the relevant contribution
party codefendants. These facts certainly confuse the issue
even further.

As made clear by the Circuit in Continental, third-
party releasing creditors must receive consideration on
account of the third-party released claims they are forced to
give up under a debtor's plan, and it is insufficient for
them to receive as consideration only a distribution on
account of their claims against the debtor.

It is the debtors' burden to establish necessity

and fairness, and they have not done so here. As explained
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by the Third Circuit in its Millennium Lab decision, in
rendering a decision on a request to include non-consensual
third-party releases in a plan, I must exercise caution and
diligence and am obligated to approach their inclusion with
the utmost care. I have done so, and I am unable to conclude
that there is sufficient justification for the non-consensual
third-party releases proposed in the plan. Excuse me.

While the debtors believe that the plan as proposed
cannot go forward without the non-consensual third-party
releases, I'll briefly address the remaining issues.

The litigation claimants object to the debtors'
release of, among others, the contribution parties. As
explained by Judge Carey in his 2010 Spansion decision,
courts may approve such releases after considering the facts
and equities of each case.

Section 1123 (b) (3) (A) permits debtors to release
estate claims against nondebtor third parties if the release
is a valid exercise of the debtor's business judgment, is
fair, reasonable, and in the best interest of the estate.
While a court can use the five Master Mortgage factors as a
guidepost to make that determination, all need not be present
for a court to approve a proposed release, and they are not
the exclusive set of factors a court may consider in reaching
a decision.

For the reasons already described, the debtors'
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agreement to release the nondebtor parties outlined in the
plan is fair, reasonable, and in the best interest of the
estates and is a valid exercise of their business judgment.

Moreover, the committee, serving as estate

24

fiduciary, supports the releases, and five of the six voting

classes voted overwhelmingly in favor of the plan, including

the debtors' releases contained therein. That is

unsurprising, since the plan as proposed is the only pathway

for a recovery to unsecured creditors and provides a home
run, value-maximizing transaction on account of the debtors'
assets in exchange for the releases, thus achieving
recoveries for unsecured creditors beyond what they could
expect in both a Chapter 7 ligquidation and a non-consensual
Chapter 11 plan scenario.

The litigation creditors assert that the debtors

have not sufficiently satisfied the best interests test of

Section 1129 (a) (7) because the analysis excludes the value of

third-party claims proposed to be non-consensually released
under the plan. The Court is not approving those releases.
But even if it was, I disagree that a valuation of released
third-party claims asserted against nondebtors is required
under the best interests test.

Persuasive case law, including Judge Drain's

decision in Purdue Pharma, explains why the plain language of

the Code does not require it. The Code mandates a comparison
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between the amount objecting creditors would receive under
the plan on account of their claims against the debtors and
what they would receive on account of such claims if the
debtor were liquidated in a Chapter 7. That conclusion is
also supported by the Delaware District Court in its 2012
W.R. Grace decision.

The litigation creditors argue that the plan
improperly separates the Class 7 unsecured claims into two
subclasses. Classification of similar claims or interests
must be reasonable to satisfy Sections 1129(a) (1) and 1122.
The evidence shows that the debtors separately classified the
Class 7.A and 7.B claims to enable quicker distributions to
those creditors in Class 7.A who have mostly asserted
liquidated, undisputed claims, unlike a sizeable portion of
the litigation claimants in Class 7.B. The 7.B claims would
complicate and delay distributions to Class 7.A claimants if
the classes were combined because 7.B claims will need to be
reconciled and may be estimated.

Moreover, the record reflects that the claimants
placed in 7.B are those with third-party claims subject to
the proposed non-consensual releases. Placing them in a
subclass made it easier to narrow and identify the affected
creditors and I think, most importantly to the classification
analysis, gave them a voice in the proceeding.

If Class 7.B claimants were lumped with Class 7.A
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creditors into one divided Class 7, it is undisputed that the
litigation creditors rejecting the plan would be diluted by a
large number of accepting voters that would carry the
undivided class. As such, it was reasonable and appropriate
for the debtors to place the 7.B claimants into their own
class and give them a separate voice in these proceedings.

Several objecting parties point out a de minimis
number of creditors who may have been misclassified between
Classes 7.A and 7.B. But any misclassification did not cause
any harm because the Class 7.B creditors rejected the plan.

Class 7.B has voted to reject the plan.
Accordingly, Section 1129 (a) (8) has not been satisfied and
the debtors must show that the plan does not unfairly
discriminate and it's fair and equitable with respect to
Class 7.B.

The litigation creditors argue that the plan
unfairly discriminates between them and the equal priority
creditors of Class 7.A because the allocation of the
guaranteed funds for distribution to unsecured creditors was
done incorrectly and will result in Class 7.B receiving a
lower percentage recovery from the estates on account of
their allowed claims than those similarly situated in Class
7T.A.

Moreover, they argue that creditors in Class 7.A

were given the opportunity to avoid the third-party releases,
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whereas they were not. The latter point is moot given my
ruling today on the releases.

Mr. Jones' testimony reflects that, after the
settlement was reached and the guaranteed minimum was
earmarked for unsecured creditors, the debtors undertook a
process of reconciling the asserted unsecured claims to
determine a projected aggregate of likely allowed claims in
each Class 7 subclass to divide sufficient funds between the
subclasses, so that each Class 7 creditor would receive the
same pro rata recovery. Debtors' Exhibit 21 reflects the
ultimate result of that exercise with 63 percent of the
guaranteed minimum allocated to Class 7.A and the remaining
37 percent to Class B.

With respect to litigation claims in 7.B that are
disputed and unliquidated, Mr. Jones and his team, with the
assistance of personnel from HCN who have historically
overseen the debtors' claim and litigation matters, and thus
possess relevant knowledge regarding the subject claims,
analyzed the historical five-year settlement history and
other various factors they determined to be key markers of
settlement value to determine ranges of likely claim
recoveries. Prior judgment amounts were unavailable to
consider because none exist.

The desire and approach taken by the debtors to

divide the funds to ensure an equal pro rata recovery to all
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unsecured creditors is commendable. However, for reasons
explored by the litigation creditors during the confirmation
proceedings, there is a likely chance that the debtors'
estimates of the total claims pool of Class 7.B will be
incorrect and that the percentage recoveries to allowed
claimants in that class will be lower than 7.A.

The magnitude of any such disparity, however, is
unknown. The estimate of aggregate 7.B claim amounts ranges
from the debtors' high estimate of 24.1 million to
approximately forty-eight -- 488.7 million, representing the
aggregate of scheduled claims and asserted proofs of claim
that have not been objected to or estimated.

Nonetheless, even if the magnitude was sufficient
shown to be material, the discrimination would not rise to a
level -- to an unfair level. The recoveries to creditors in
this case result from contributions of third parties. Absent
the contributions of Omega and the contribution parties,
Class 7.B creditors would receive no recoveries on account of
their claims. Accordingly, as explained by the Exide,
Nuverra, and Genesis Health decisions, any presumption of
unfairness as a result of possible material unequal
recoveries between creditors in Class 7.A and 7.B would be
rebutted.

In determining when a plan is proposed in good

faith, courts consider the totality of circumstances,
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focusing more on the process of plan development than to the
context of the plan. Good faith is shown when the plan has
been proposed for the purpose of reorganizing the debtor,
preserving the value of the estate, and delivering that value
to creditors.

On the other hand, good faith has been found to be
lacking if the plan is proposed with ulterior motives. While
some of the objecting litigation creditors have argued that
the debtors lacked good faith in proposing the plan, that
objection is not sustainable given the facts adduced at trial
underlying the process undertaken to value estate causes of
action, analyze possible pathways to creditor recovery,
engage in substantive negotiations with key stakeholders
regarding a plan settlement with the assistance of an
experienced judicial mediator, all while facing extreme
liquidity constraints, and continuing to refine the
settlement and augment recoveries to unsecured creditors
embodied in the plan throughout the confirmation proceedings.

Circumstantial evidence relied upon by the
objecting parties to support an argument of bad faith,
including possible problems with the subclassification of
certain Class 7 claims, the Class 7.B vote tabulation, and
the assumption of certain 7.B settlements, is not
sufficiently persuasive to contradict the Court's conclusion

that the debtors acted in good faith when proposing the plan.
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As related by the parties yesterday via joint email
to the Court, all but one of the remaining objections raised
by the U.S. Trustee in its formal objection had been
resolved.

The open objection relates to the debtors' request
in Article X(5) -- or excuse me -- 10(f) to serve as the
exclusive gatekeeper post-confirmation with respect to
released claims. In particular, the debtors had requested
that I retain sole and exclusive authority to determine
whether a claim or cause of action against a released party
arises from or is related to a debtor-released claim or a
third-party released claim and, in doing so, authorize such
party to bring the claim against the relevant release party.

I will sustain the U.S. Trustee's objection on this
point. I see no reason to retain exclusive Jjurisdiction for
a determination that has been requested of me. The
confirmation order says what it says, and the other courts
should be entitled to -- or excuse me -- the plan says what
it says, and other courts should be entitled to exercise
their authority to interpret it.

Imposing such a requirement could also impose an
unnecessary administrative hurdle and cost the parties when
these cases are closed.

That takes us to the last objection regarding the

trust procedures and trustee identification. The litigation
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creditors objected to the debtors' litigation claims
procedures and the identity of the litigation clams trustee,
as set forth in the plan supplement. The debtors wish to
resolve the objections with the litigation claimants.

Given that it's unclear whether the plan will move
forward in these cases; and, if so, what form it will take, I
will not address these issues as they are not ripe.

For similar reasons, the Court -- myself -- has
not reviewed the debtors' revised proposed confirmation
order, but will do so, if appropriate, at a future time.

To the extent that the parties raise other
objections to confirmation of the plan that I have not
specifically addressed, they are overruled.

The plan, the evidence adduced in favor of
confirmation and the legal briefing support the conclusion
that the debtors have met all other confirmation requirements
of the Code, including those of Section 1122, 1123, and 1129,
and would be entitled to approval of their plan absent the
non-consensual third-party releases.

Thank you for enduring that lengthy oral ruling. I
know that this is a lot of information for the parties to
process, and you may not have an understanding of how you
wish to move forward. I guess I would suggest to the
parties, if they would like it, I'm happy to put a date on

the calendar in the near future for a status conference, or
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you could reach out to my chambers and let me know whether

that would be something that the parties are interested in

doing.

MR. SIMON: Thank you, Your Honor.

THE COURT: Mr. Simon.

MR. SIMON: Thank you, Your Honor. Obviously it's
a lot to digest. So perhaps we should convene with the
parties and come back to you as -- in connection with next

steps, and we'll reach out accordingly.

THE COURT: Okay. I have some time next week, so,
if you want to save any of that time or reserve any of that
time --

MR. SIMON: Sure.

THE COURT: -- just email Ms. Lopez and she will
get it on the calendar.

MR. SIMON: Okay.

THE COURT: Okay.

MR. SIMON: Thank you, Your Honor. We appreciate
that.

THE COURT: All right. Thank you all very much.
And I apologize, for some reason, my throat was acting up the
moment I took the bench today. So, hopefully, you were able
to hear and understand that ruling.

And unless there's anything further, we will

adjourn for the day.
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Mr. McNeill, I see that you're on the line. 1Is
there anything that we need to talk about?

MR. MCNEILL: No, Your Honor. I just was putting
my face on the screen to thank Your Honor for your ruling.

THE COURT: Okay. Thank you, all, very much. I
look forward to hearing from you all in the near future. We
can consider this hearing adjourned. Take care. Have a good

night.
COUNSEL: Thank you, Your Honor. Thank you.

(Proceedings concluded at 4:04 p.m.)

* kK k kK
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