
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

------------------------------------------------------------ 
 
In re: 
 
THE CONTAINER STORE GROUP, INC., et al., 
 
     Debtors.1 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 24-90627 (ARP) 
 
(Jointly Administered) 
 

 
CERTIFICATE OF NO OBJECTION REGARDING 

EMERGENCY MOTION OF DEBTORS FOR  
INTERIM AND FINAL ORDERS (I) AUTHORIZING THE  

DEBTORS TO (A) OBTAIN SENIOR SECURED PRIMING SUPERPRIORITY  
POSTPETITION FINANCING AND (B) USE CASH COLLATERAL; (II) GRANTING  

LIENS AND PROVIDING CLAIMS WITH SUPERPRIORITY ADMINISTRATIVE 
EXPENSE STATUS; (III) GRANTING ADEQUATE PROTECTION TO THE  

PREPETITION SECURED PARTIES; (IV) MODIFYING THE AUTOMATIC STAY; 
(V) SCHEDULING A FINAL HEARING; AND (VI) GRANTING RELATED RELIEF 

[Relates to Docket Nos. 7 and 88] 
 

Pursuant to the Procedures for Complex Cases in the Southern District of Texas 

(the “Complex Case Procedures”), the undersigned hereby certifies as follows: 

1. On December 22, 2024, the above-captioned debtors in possession (collectively, 

the “Debtors”) filed the Emergency Motion of Debtors for Interim and Final Orders (I) 

Authorizing the Debtors to (A) Obtain Senior Secured Priming Superpriority Postpetition 

Financing and (B) Use Cash Collateral; (II) Granting  Liens and Providing Claims With 

Superpriority Administrative Expense Status; (III) Granting Adequate Protection to the  

 
1  The Debtors in these cases, together with the last four digits of each Debtor’s taxpayer identification number, are:  

The Container Store Group, Inc. (5401); The Container Store, Inc. (6981); C Studio Manufacturing Inc. (4763); 
C Studio Manufacturing LLC (5770); and TCS Gift Card Services, LLC (7975).  The Debtors’ mailing address 
is 500 Freeport Parkway, Coppell, TX 75019. 
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Prepetition Secured Parties; (IV) Modifying the Automatic Stay; (V) Scheduling a Final Hearing; 

and (VI) Granting Related Relief [Docket No. 7] (the “Motion”). 

2. On December 23, 2024, the Court entered an interim order [Docket No. 88] 

(the “Interim Order”) approving the Motion on an interim basis.  As set forth in the Interim Order, 

the deadline to file objections to entry of a final order on the Motion was January 14, 2025, at 4:00 

p.m. (prevailing Central Time) (the “Objection Deadline”), and in the event no objections to entry 

of a final order are timely received, the Court may enter a final order (the “Final Order”) on the 

Motion without the need for the Final Hearing (defined in the Motion). 

3. The Objection Deadline passed, and in accordance with paragraph 44 of the 

Complex Case Procedures, the undersigned represents to the Court that counsel has reviewed the 

Court’s docket and no objections or other responses to the Motion have been filed on the Court’s 

docket, and the Debtors are unaware of any other objection to the Motion. 

4. In advance of the Objection Deadline, the Debtors’ counsel received informal 

comments from certain parties.  The Debtors attach hereto the (a) proposed Final Order and 

(b) redline reflecting changes from the Interim Order.  The revisions reflected in the attached 

redline resolve all parties’ comments. 

5. Accordingly, the Debtors respectfully request that the Court enter the proposed 

Final Order attached hereto and cancel the Final Hearing on the Motion as moot. 
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Dated: January 15, 2025 
  

Respectfully submitted,  
 
/s/ Timothy A. (“Tad”) Davidson II 

 HUNTON ANDREWS KURTH LLP 
Timothy A. (“Tad”) Davidson II (Texas Bar No. 24012503) 
Ashley L. Harper (Texas Bar No. 24065272) 
Philip M. Guffy (Texas Bar No. 24113705) 
600 Travis Street, Suite 4200 
Houston, TX 77002 
Telephone:  (713) 220-4200 
Email: taddavidson@HuntonAK.com 
 ashleyharper@HuntonAK.com 
 pguffy@HuntonAK.com 

- and - 

LATHAM & WATKINS LLP 
George A. Davis (NY Bar No. 2401214) 
Hugh Murtagh (NY Bar No. 5002498) 
Tianjiao (TJ) Li (NY Bar No. 5689567) 
Jonathan J. Weichselbaum (NY Bar No. 5676143) 
1271 Avenue of the Americas 
New York, NY 10020 
Telephone: (212) 906-1200 
Email: george.davis@lw.com 
 hugh.murtagh@lw.com 
 tj.li@lw.com 
 jon.weichselbaum@lw.com 
 
Ted A. Dillman (CA Bar No. 258499) 
355 South Grand Avenue, Suite 100 
Los Angeles, CA 90071 
Telephone: (213) 485-1234 
Email: ted.dillman@lw.com 
 

 Proposed Co-Counsel for the Debtors and 
Debtors in Possession 

 
Certificate of Service 

 I certify that on January 15, 2025, a true and correct copy of the foregoing document was 
served by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas on those parties registered to receive electronic notices. 

/s/ Timothy A. (“Tad”) Davidson II 
Timothy A. (“Tad”) Davidson II 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

------------------------------------------------------------ 
 
In re: 
 
THE CONTAINER STORE GROUP, INC., et al., 
 
     Debtors. 1 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 24-90627 (ARP) 
 
(Jointly Administered)  
 
 

FINAL ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) OBTAIN SENIOR SECURED PRIMING SUPERPRIORITY POSTPETITION  

FINANCING AND (B) USE CASH COLLATERAL; (II) GRANTING LIENS  
AND PROVIDING CLAIMS WITH SUPERPRIORITY ADMINISTRATIVE  
EXPENSE STATUS; (III) GRANTING ADEQUATE PROTECTION TO THE  
PREPETITION FIRST LIEN SECURED PARTIES; (IV) MODIFYING THE 

AUTOMATIC STAY; AND (V) GRANTING RELATED RELIEF 
[Relates to Docket Nos. 7 and 88] 

Upon the motion (the “Motion”)2 of the debtors and debtors in possession (collectively, 

the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), pursuant to 

sections 105, 361, 362, 363, 364, 503, 506, 507 and 552 of title 11 of the United States Code, 

11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and 9014 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rules 2002-1, 4001-1, and 

9013-1 of the Bankruptcy Local Rules for the Southern District of Texas (the “Bankruptcy Local 

Rules”) of the United States Bankruptcy Court for the Southern District of Texas (the “Court”), 

and the Procedures for Complex Cases in the Southern District of Texas, seeking entry of the Interim 

 
1  The Debtors in these cases, together with the last four digits of each Debtor’s taxpayer identification number, are:  

The Container Store Group, Inc. (5401); The Container Store, Inc. (6981); C Studio Manufacturing Inc. (4763); 
C Studio Manufacturing LLC (5770); and TCS Gift Card Services, LLC (7975).  The Debtors’ mailing address 
is 500 Freeport Parkway, Coppell, TX 75019. 

2 Capitalized terms used but not defined herein have the meanings given to them in the DIP Credit Agreements (as 
defined below). 
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Order (as defined below) and a final order (this “Final Order” and together with the Interim Order, 

the “Orders”), among other things: 

(a) authorizing the Debtors to obtain postpetition financing on a superpriority priming 
senior secured basis in the aggregate principal amount of up to $115,000,000, plus 
applicable fees and premiums (the “DIP Term Loan Facility”), on the terms and 
conditions set forth in this Final Order and that certain Senior Secured Super-
Priority Priming Debtor-In-Possession Term Loan Credit Agreement, substantially 
in the form attached to the Interim Order as Exhibit 1 (as may be amended, 
amended and restated, supplemented, or otherwise modified from time to time in 
accordance with the terms hereof and thereof, the “DIP Term Credit Agreement”, 
and, together with all other agreements, guarantees, pledge, collateral and security 
documents, control agreements, instruments, certificates, notes, and other 
documents executed, filed and/or delivered in connection therewith, including the 
Loan Documents (as defined in the DIP Term Credit Agreement), the Master 
Consent (as defined in the DIP Term Credit Agreement), the Fronting Fee Letter 
(as defined in the DIP Term Credit Agreement), and the Syndication Procedures 
(as defined below) (each as amended, amended and restated, supplemented, or 
otherwise modified from time to time in accordance with the terms hereof and 
thereof, together with the DIP Term Credit Agreement, collectively, the “DIP Term 
Loan Documents”)), by and among The Container Store, Inc., as borrower (in such 
capacity, the “DIP Term Loan Borrower”), The Container Store Group, Inc., TCS 
Gift Card Services, LLC, C Studio Manufacturing Inc. and C Studio Manufacturing 
LLC, as secured guarantors (collectively, in such capacities, the “DIP Term Loan 
Guarantors”, and together with the DIP Term Loan Borrower, the “DIP Term 
Loan Parties”), Acquiom Agency Services LLC and Seaport Loan Products LLC, 
as co-administrative agents (collectively, in such capacity, the “DIP Term 
Administrative Agent”) and Acquiom Agency Services LLC as collateral agent (in 
such capacity, the “DIP Term Collateral Agent” and, together with the DIP Term 
Loan Administrative Agents, in such capacities, the “DIP Term Agents”), and the 
lenders from time to time party thereto (collectively, the “DIP Term Lenders”, and 
together with the DIP Term Agents, the “DIP Term Secured Parties”), comprised 
of the following: 

(i) a “new money” first-out delayed draw term loan facility in an aggregate 
principal amount of up to $40,000,000, plus applicable fees and premiums 
(the “First Out DIP Term Loan Facility”; the commitments thereunder, the 
“First Out DIP Term Commitments”, and the term loans extended 
thereunder, the “First Out DIP Term Loans”), pursuant to which, in 
accordance with the Interim Order, (A) $20,000,000, plus applicable fees 
and premiums, was borrowed in a single borrowing on the Effective Date 
(as defined in the DIP Term Credit Agreement) (the “Interim First Out DIP 
Term Loans”), (B) an aggregate principal amount not to exceed 
$20,000,000, plus applicable fees and premiums, as set forth in the 
Approved DIP Budget (as defined below) shall be available to be borrowed 
in a single borrowing on or after the entry of this Final Order (collectively, 
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together with the Interim First Out DIP Term Loans, the “DIP Term 
Borrowings”, and each, a “DIP Term Borrowing”), which First Out DIP 
Term Loans that are borrowed on the Effective Date were initially to be 
provided and funded through the Fronting Lender (as defined in the DIP 
Term Credit Agreement) in accordance with the terms of the DIP Term 
Loan Documents, on such date set forth in the foregoing clause (A) and, 
thereafter, such First Out DIP Term Loans and First Out DIP Term 
Commitments were assigned by the Fronting Lender in accordance with the 
Syndication Procedures, in the case of each of the foregoing, subject to the 
terms and conditions set forth in the Interim Order, this Final Order and in 
the DIP Term Loan Documents (including, without limitation, the 
Approved DIP Budget and any conditions precedent to each of the DIP 
Term Borrowings set forth therein) and (C) the First Out DIP Term Loans 
shall be senior in right of payment to the Second Out DIP Term Loans and 
all proceeds of the DIP Collateral shall be applied first to the First Out DIP 
Term Loans until Paid in Full (as defined herein) and second to the Second 
Out DIP Term Loans until Paid in Full; and 

(ii) (A) subject to the entry of the Interim Order, the conversion of up to 
$37,500,000 of the Prepetition First Lien Secured Obligations (together 
with accrued and unpaid interest thereon) held by the DIP Term Lenders (or 
any of their respective designated Approved Funds (as defined in the DIP 
Term Credit Agreement)) into a second-out tranche of DIP Term Loans 
(such conversion, the “Interim Second Out Roll Up”, and such converted 
amounts, the “Interim Second Out DIP Term Loans”), pursuant to which, 
after the completion of the earlier of (x) with respect to each DIP Term 
Lender, its assignment in connection with the Syndication and (y) the 
Syndication Date (as defined in the Syndication Procedures substantially in 
the form attached to the Interim Order as Exhibit 2 (the “Syndication 
Procedures”)), the Interim Second Out DIP Term Loans were deemed 
“rolled up” on a cashless basis of $1.875 of Interim Second Out DIP Term 
Loans for every $1.00 of principal amount of Interim First Out DIP Term 
Loans (i.e., $20,000,000), based upon such DIP Term Lender’s (or any of 
its designated Approved Funds) pro rata allocation of the First Out DIP 
Term Loans, and were automatically deemed to be substituted and 
exchanged for, and deemed to be, Interim Second Out DIP Term Loans for 
all purposes hereunder as if originally funded on the Effective Date, 
provided, however, that if any DIP Term Lender’s pro rata share of the 
Interim Second Out Roll Up exceeded the total amount of Prepetition First 
Lien Secured Obligations held by such DIP Term Lender as of the 
Syndication Date (as defined in the Syndication Procedures), such DIP 
Term Lender’s share of Interim Second Out DIP Loans has been reduced in 
an amount, and to such an extent, to ensure that the maximum amount of 
Interim Second Out Roll Up of such DIP Term Lender is not greater than 
such DIP Term Lenders’ Prepetition First Lien Secured Obligations, and the 
total amount of Interim Second Out DIP Loans was reduced accordingly; 
(B) upon entry of this Final Order, the conversion of up to $37,500,000 of 
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the Prepetition First Lien Secured Obligations (together with accrued and 
unpaid interest thereon) held by the DIP Term Lenders (or any of their 
respective designated Approved Funds) into a second-out tranche of DIP 
Term Loans (such conversion, the “Final Second Out Roll Up”, and such 
converted amounts, the “Final Second Out DIP Term Loans” and together 
with the Interim Second Out DIP Term Loans, the “Second Out DIP Term 
Loans”, and together with the First Out DIP Term Loans, the “DIP Term 
Loans”), on a cashless basis of $1.875 of Final Second Out DIP Term Loans 
for every $1.00 of principal amount of First Out DIP Term Loans (i.e., 
$20,000,000) funded on or after the entry of this Final Order, based upon 
such DIP Term Lender’s (or any of its designated Approved Funds) pro rata 
share of principal amount of funded First Out DIP Term Loans as of the 
date of entry of this Final Order, and shall automatically be deemed to be 
substituted and exchanged for, and shall be deemed to be, Final Second Out 
DIP Term Loans for all purposes hereunder as if originally funded on the 
Effective Date; provided, however, that if any DIP Term Lender’s pro rata 
share of the Final Second Out Roll Up exceeds the total amount of 
Prepetition First Lien Secured Obligations held by such DIP Term Lender 
as of the funding date, such DIP Term Lender’s share of Final Second Out 
DIP Loans shall be reduced in an amount, and to such an extent, to ensure 
that the maximum amount of Final Second Out Roll Up of such DIP Term 
Lender shall be no greater than such DIP Term Lenders’ Prepetition First 
Lien Secured Obligations, and the total amount of Final Second Out DIP 
Loans shall be reduced accordingly, and (C) the Second Out DIP Term 
Loans shall be subordinate in right of payment from the proceeds of the DIP 
Collateral to the First Out DIP Term Loans and, solely to the extent that the 
First Out DIP Term Loans have been Paid in Full, shall be entitled to receive 
all proceeds of the DIP Collateral until the DIP Term Lenders have received 
Payment in Full of the Second Out DIP Term Loans; 

(b) authorizing the Debtors to obtain postpetition financing on a senior secured super-
priority priming basis in the form of a revolving credit facility in an aggregate 
principal amount of up to $140 million (such facility, the “ABL DIP Loan 
Facility”, and together with the DIP Term Loan Facility, the “DIP Facilities”; the 
loans advanced under the ABL DIP Loan Facility, the “ABL DIP Loans”, and 
together with the DIP Term Loans, the “DIP Loans”, the commitments thereunder, 
the “ABL DIP Commitments”), providing, among other things, for the refinancing 
in full of the Prepetition ABL Secured Obligations under the Prepetition ABL Loan 
Documents (defined below), and cash collateralization of outstanding letters of 
credit thereunder (at 105% the face value thereof) pursuant to the payoff letter 
annexed hereto as Exhibit 1 (the “Prepetition ABL Payoff Letter”), on the terms 
and conditions set forth in this Final Order and that certain $140 Million Senior 
Secured (a) Debtor-in-Possession Revolving Credit Facility and (b) Exit Revolving 
Credit Facility Commitment Letter (the “ABL DIP/Exit Commitment Letter”) and 
the Senior Secured Superpriority Debtor-In-Possession Asset-Based Revolving 
Credit Agreement, substantially in the form attached to the Interim Order as Exhibit 
3 (as may be amended, amended and restated, supplemented, or otherwise modified 
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from time to time in accordance with the terms hereof and thereof, the “ABL DIP 
Credit Agreement”, and, together with the ABL DIP/Exit Commitment Letter and 
all other agreements, guarantees, pledges, collateral and security documents, 
control agreements, instruments, certificates, notes, and other documents executed, 
filed and/or delivered in connection therewith, including the Loan Documents (as 
defined in the ABL DIP Credit Agreement) (each as amended, amended and 
restated, supplemented, or otherwise modified from time to time in accordance with 
the terms hereof and thereof, together with the ABL DIP Credit Agreement, 
collectively, the “ABL DIP Loan Documents”, and together with the DIP Term 
Loan Documents, the “DIP Loan Documents”), by and among The Container 
Store, Inc., as borrower (in such capacity, the “DIP ABL Borrower” and together 
with the DIP Term Loan Borrower, the “Borrowers”), The Container Store Group, 
Inc., TCS Gift Card Services, LLC, C Studio Manufacturing Inc. and C Studio 
Manufacturing LLC, as secured guarantors (collectively, in such capacities, the 
“DIP ABL Guarantors”, and together with the DIP ABL Borrower, the “DIP ABL 
Loan Parties”, and together with the DIP Term Loan Parties, the “DIP Loan 
Parties”), Eclipse Business Capital LLC, as administrative agent and collateral 
agent (in such capacities, together with its successors and permitted assigns, the 
“ABL DIP Agent”, and together with the DIP Term Agents, the “DIP Agents”), 
the lender party thereto from time to time (the “ABL DIP Lender”, and together 
with the DIP Term Lenders, the “DIP Lenders”, and together with the ABL Agent, 
the “ABL DIP Secured Parties”, and together with the DIP Term Secured Parties, 
the “DIP Secured Parties”) which was available upon entry of the Interim Order 
and borrowings thereunder shall remain available, in each case, subject to the terms 
and conditions set forth in this Final Order and the ABL DIP Loan Documents 
(collectively, the “ABL DIP Borrowings”, and each, an “ABL DIP Borrowing”, 
and together with the DIP Term Borrowings, the “DIP Borrowings”, and each, a 
“DIP Borrowing”); 

(c) authorizing the Borrowers to incur, and the DIP Guarantors to jointly and severally, 
irrevocably and unconditionally, guarantee, on a super-priority basis, the payment 
in full in cash of all DIP Obligations (as defined below), in each case, in accordance 
with this Final Order and the DIP Loan Documents;  

(d) (i) authorizing the Borrower to use proceeds of the ABL DIP Loan Facility for the 
ABL Refinancing (as defined below) and (ii) authorizing the Debtors to enter into 
cash collateral agreements with each Issuing Bank (as defined in the Prepetition 
ABL Credit Agreement) to evidence Letter of Credit Cash Collateral (as defined 
below) and to grant perfected senior first priority security interests and liens in the 
Letter of Credit Cash Collateral in accordance with the terms of any such cash 
collateral agreement(s), in each case, pursuant to the terms of the Prepetition ABL 
Payoff Letter and the Orders; 

(e) authorizing the Debtors to: (i) execute, deliver, and perform under the DIP Term 
Credit Agreement and ABL DIP Credit Agreement (together, the “DIP Credit 
Agreements”), and each of the other DIP Loan Documents (and any and all other 
documents related to the fronting or seasoning of the DIP Term Loans), (ii) incur 
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all loans, advances, extensions of credit and financial accommodations, and pay all 
principal, interest, premiums or similar amounts, fees, costs, expenses, charges, 
indemnification and reimbursement obligations (whether contingent or absolute), 
and all other obligations or amounts, including without limitation, the Put Option 
Premium, the Commitment Premium, the Equity Premium, the Fronting Fee and all 
other “Obligations” as defined in the DIP Term Credit Agreement, whether or not 
such obligations arose before or after the Petition Date, whenever the same shall 
become due, whether at stated maturity, by mandatory prepayment, declaration, 
acceleration or otherwise, in each case, in accordance with the DIP Term Loan 
Documents and this Final Order (collectively, the “DIP Term Obligations”), (iii) 
incur all loans, advances, extensions of credit and financial accommodations, and 
pay all principal, interest, premiums or similar amounts, fees, costs, expenses, 
charges, indemnification and reimbursement obligations (whether contingent or 
absolute), and all other obligations or amounts, including, without limitation, all 
“Obligations” as defined in the ABL DIP Credit Agreement, whether or not such 
obligations arose before or after the Petition Date, whenever the same shall become 
due, whether at stated maturity, by mandatory prepayment, declaration, 
acceleration or otherwise, in each case, in accordance with the ABL DIP Loan 
Documents and this Final Order (collectively, the “ABL DIP Obligations”; and 
together with the DIP Term Obligations, the “DIP Obligations”) and (iv) perform 
such other and further acts as may be necessary, required or desirable to implement 
and effectuate the terms of this Final Order, the DIP Loan Documents and the 
transactions contemplated hereunder and thereunder; 

(f) contemporaneously with the ABL Refinancing, as set forth in the Interim Order, 
deeming the DIP ABL Agent and the DIP ABL Secured Parties to be parties to the 
Prepetition Intercreditor Agreement in all respects, including as ABL Agent and 
ABL Secured Parties (as each term is used in the Prepetition Intercreditor 
Agreement) thereunder, and further deeming the Prepetition Intercreditor 
Agreement to be amended and restated mutatis mutandis with such terms as 
necessary to reflect the foregoing and to give effect to the relationship between the 
DIP Term Agents, DIP Term Secured Parties, Prepetition First Lien Agent, and 
Prepetition First Lien Secured Parties and their relative priority on the Term Priority 
Collateral (as that term is used in the Prepetition Intercreditor Agreement), and the 
DIP ABL Agent and the DIP ABL Secured Parties and their relative priority on the 
ABL Priority Collateral (as that term is used in the Prepetition Intercreditor 
Agreement) (the Prepetition Intercreditor Agreement, as amended to reflect the 
foregoing, the “DIP Intercreditor Agreement”, and together with the Prepetition 
Intercreditor Agreement, the “Intercreditor Agreements”); 

(g) authorizing the DIP Loan Parties to grant to the DIP Agents, for the benefit of 
themselves and the other applicable DIP Secured Parties, the applicable DIP Liens 
(as defined below) in all DIP Collateral (as defined below), as set forth in this Final 
Order, subject to the Carve Out, and subject to the relative priorities set forth in this 
Final Order; 
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(h) authorizing the DIP Loan Parties to grant to the DIP Agents, for the benefit of 
themselves and the other applicable DIP Secured Parties, allowed super-priority 
administrative expense claims against each of the DIP Loan Parties, on a joint and 
several basis, in respect of all applicable DIP Obligations, subject in each case to 
the Carve Out, as set forth in this Final Order; 

(i) authorizing the DIP Loan Parties to use the proceeds of the DIP Facilities, the 
DIP Collateral, the Prepetition Collateral including Cash Collateral (each as 
defined below) in accordance with the terms and conditions set forth in the Orders 
and the DIP Loan Documents, including the Approved DIP Budget, subject to any 
variances expressly permitted under the DIP Credit Agreements (the “Permitted 
Variances”); 

(j) granting adequate protection, as and to the extent set forth herein and in the Interim 
Order, as applicable, to the Prepetition Secured Parties (as defined below) to protect 
against any Diminution in Value (as defined below) of their respective Prepetition 
Liens (as defined below) in the Prepetition Collateral (including Cash Collateral); 

(k) modifying or vacating the automatic stay imposed by section 362 of the Bankruptcy 
Code or otherwise, to the extent necessary, required or desirable to implement and 
effectuate the terms and provisions of the Orders and the DIP Loan Documents, as 
set forth herein, waiving any applicable stay (including under Bankruptcy Rule 
6004) with respect to the effectiveness and enforceability of this Final Order, and 
providing for the immediate effectiveness of this Final Order; 

(l) approving certain stipulations, waivers, and releases by the Debtors with respect to, 
inter alia, (i) the DIP Secured Parties, the DIP Loan Documents, the DIP Liens, 
and the DIP Obligations, (ii) subject to paragraph 24 hereof, the Prepetition Secured 
Parties, the Prepetition Loan Documents, the Prepetition Liens and the Prepetition 
Secured Obligations (each as defined below); 

(m) granting such relief, approving the DIP Loan Parties’ waiver of the right to 
surcharge the DIP Collateral as to the DIP Secured Parties, and the Prepetition 
Collateral as to the Prepetition Secured Parties, pursuant to section 506(c) of the 
Bankruptcy Code or otherwise, in each case, upon the terms set forth herein; 

(n) granting such relief, approving (i) the DIP Loan Parties’ waiver of the equitable 
doctrine of “marshaling” and other similar doctrines with respect to the 
DIP Collateral as to the DIP Secured Parties and, (ii) the DIP Loan Parties’ waiver 
of the equitable doctrine of “marshaling” and the DIP Loan Parties’ waiver of any 
“equities of the case” exception under section 552(b) of the Bankruptcy Code, with 
respect to the Prepetition Collateral as to the Prepetition Secured Parties, in each 
case, upon the terms set forth in this Final Order; and 
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(o) authorizing the relief requested in the Motion on a final basis pursuant to this Final 
Order, which order shall be in form and substance and on terms and conditions 
acceptable in all respects to the Required DIP Lenders3 and the DIP Agents. 

The Court, having considered the Motion, the DIP Loan Documents, the exhibits attached 

thereto, the Declaration of Chad E. Coben, Chief Restructuring Officer, in Support of Chapter 11 

Petitions and First Day Motions [Docket No. 6] (the “First Day Declaration”), and the 

Declaration of Adam Dunayer in Support of the Debtors’ DIP Motion (the “Dunayer 

Declaration”, and together with the First Day Declaration, the “DIP Declarations”), the evidence 

submitted and arguments proffered or adduced at the Interim Hearing held before this Court on 

December 23, 2024 (the “Interim Hearing”), and upon the record of the Chapter 11 Cases; and 

due and proper notice having been given in accordance with Bankruptcy Rules 2002, 4001(b)-(d) 

and 9014 and all applicable Bankruptcy Local Rules; the Court having entered the Interim Order 

(I) Authorizing the Debtors to (A) Obtain Senior Secured Priming Superpriority Postpetition 

Financing and (B) Use Cash Collateral; (II) Granting Liens and Providing Claims With 

Superpriority Administrative Expense Status; (III) Granting Adequate Protection to the 

Prepetition Secured Parties; (IV) Modifying the Automatic Stay; (V) Scheduling a Final Hearing; 

and (VI) Granting Related Relief on December 23, 2024 [Docket No. 88] (the “Interim Order”); 

and it appearing that no other or further notice need be provided; and all objections, if any, to the 

relief requested in the Motion having been withdrawn, resolved, or overruled by the Court; the 

Court having determined that the legal and factual bases set forth in the Motion and at the Interim 

Hearing established just cause for the relief granted herein; and it appearing to the Court that 

 
3  As used herein, (a) the term “ABL DIP Required Lenders” means the “Required Lenders” under the ABL DIP 

Credit Agreement, (b) the term “Term DIP Required Lenders” means the “Required Lenders” under the DIP 
Term Credit Agreement, and (c) the term “Required DIP Lenders” means each of the ABL DIP Required Lenders 
and the Term DIP Required Lenders, individually. 
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granting the final relief as provided in this Final Order is necessary to avoid immediate and 

irreparable harm to the Debtors and their estates, and otherwise is fair and reasonable and in the 

best interests of the Debtors, their estates, and their creditors, represents a sound exercise of the 

Debtors’ business judgment, and is necessary for the continued operation of the Debtors’ 

businesses; and after due deliberation and consideration, and for good and sufficient cause 

appearing therefor: 

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND 

CONCLUSIONS OF LAW:4 

A. Petition Date.  On December 22, 2024 (the “Petition Date”), each of the Debtors 

filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code in this Court 

commencing these Chapter 11 Cases. 

B. Debtors in Possession.  The Debtors continue to manage and operate their 

businesses and properties as debtors in possession pursuant to sections 1107 and 1108 of the 

Bankruptcy Code. No trustee or examiner has been appointed in any of the Chapter 11 Cases. 

C. Committee Formation.  As of the date hereof, the Office of the United States 

Trustee (the “U.S. Trustee”) has not appointed an official statutory committee of unsecured 

creditors in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code (the “Official 

Committee”). 

D. Jurisdiction and Venue.  This Court has jurisdiction over the Chapter 11 Cases, the 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. § 1334.  This Court’s 

 
4 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the 
extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the 
extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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consideration of the Motion constitutes a core proceeding pursuant to 28 U.S.C. § 157(b)(2).  The 

Court may enter a final order consistent with Article III of the United States Constitution.  Venue 

for these Chapter 11 Cases and the proceedings on the Motion is proper in this district pursuant to 

28 U.S.C. §§ 1408 and 1409.  The statutory and legal predicates for the relief set forth herein are 

sections 105, 361, 362, 363, 364, 503, 506, 507 and 552 of the Bankruptcy Code, Bankruptcy 

Rules 2002, 4001, 6003, 6004, 9013 and 9014, Bankruptcy Local Rules 2002-1, 4001-1 and 

9013-1, and the Procedures for Complex Cases in the Southern District of Texas. 

E. Debtors’ Stipulations, Releases and Acknowledgements Regarding DIP Secured 

Parties.  In requesting the DIP Facilities, and in exchange for and as a material inducement to the 

DIP Lenders to provide the DIP Facilities, the Debtors, for themselves, their estates and all 

representatives of such estates, admit, stipulate, acknowledge and agree as follows (subject, solely 

in connection with the Second Out DIP Term Loans, to paragraph 24 of this Final Order): 

(a) No Control.  None of the DIP Secured Parties control the Debtors or their 
properties or operations, has authority to determine the manner in which any of the Debtors’ 
operations are conducted, or is a control person or insider (as defined in the Bankruptcy 
Code) of the Debtors or any of their affiliates by virtue of any of the actions taken with 
respect to, in connection with, related to, or arising from the Orders, the DIP Facilities, the 
DIP Liens, the DIP Superpriority Claims, the DIP Collateral, the DIP Obligations, the DIP 
Loan Documents or the transactions contemplated thereunder or hereunder. 

(b) No Claims, Defenses, or Causes of Action.  As of the date hereof, there exist 
no claims, defenses or any other Cause of Action5 of any nature or description whatsoever 
that may be asserted by the Debtors, their respective estates, predecessors, successors and 
assigns, against any of the DIP Secured Parties or any of their respective current, former 
and future affiliates, subsidiaries, funds or managed accounts, officers, directors, managers, 

 
5  The term “Cause of Action” means any action, cause of action, claim, counter-claim, cross-claim, defense, 

account, objection, challenge, offset, setoff, demand, liability, responsibility, dispute, remedy, indebtedness, 
obligation, guaranty, right, interest, indemnity, assertion, allegation, suit, controversy, proceeding, loss, damage, 
injury, reimbursement obligation, attorneys’ fees, costs, expenses or judgments of every type, whether known or 
unknown, asserted or unasserted, suspected or unsuspected, foreseen or unforeseen, accrued or unaccrued, 
liquidated or unliquidated, fixed or contingent, pending or threatened, whether assertable directly or derivatively, 
including, without limitation, all legal and equitable theories of recovery, arising under the Bankruptcy Code or 
applicable non-bankruptcy law, whether local, state of federal U.S. or foreign common law, statute, law, rule, 
regulation, or by contract, of every nature or description whatsoever. 
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members, equity holders, partners, principals, employees, representatives, agents, attorneys, 
advisors, consultants and other professionals, and the predecessors in interest, successors 
and assigns of each of the foregoing (collectively, the “Representatives”), in their capacities 
as such, in each case, arising from, in connection with, or related to the Orders, the DIP 
Facilities, the DIP Liens, the DIP Superpriority Claims, the DIP Collateral, the DIP 
Obligations, the DIP Loan Documents or the transactions contemplated thereunder or 
hereunder. 

(c) Releases.  Effective as of the date of entry of the Interim Order, the Debtors, 
on behalf of themselves and their respective estates, to the maximum extent permitted by 
applicable law, pursuant to the Interim Order did, and hereby do absolutely, unconditionally 
and irrevocably release and forever discharge and acquit the DIP Secured Parties and each 
of their respective Representatives (in their capacities as such) of and from any and all 
Causes of Action that the Debtors, their estates, predecessors, successors and assigns at any 
time had, now have or that their successors and assigns may have against any of the DIP 
Secured Parties and their respective Representatives for or by reason of any act, omission, 
matter, cause or thing whatsoever arising at any time prior to the date of this Final Order, in 
each case, arising under, in connection with or related to the Orders, the DIP Facilities, the 
DIP Liens, the DIP Superpriority Claims, the DIP Collateral, the DIP Obligations, the DIP 
Loan Documents or the transactions contemplated thereunder or hereunder, including, 
without limitation, (i) any claim or Cause of Action seeking avoidance, whether under 
chapter 5 of the Bankruptcy Code, any applicable Uniform Voidable Transfer Act, Uniform 
Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or other similar state statute, 
common law or otherwise (“Avoidance Actions”), (ii) any so-called “lender liability” or 
equitable subordination claims or defenses, (iii) any claims or Causes of Action arising 
under the Bankruptcy Code, (iv) any claims or Causes of Action seeking reduction, setoff, 
offset, recoupment, recharacterization, subordination (whether equitable, contractual or 
otherwise), reclassification, disgorgement, disallowance, impairment, marshalling, 
surcharge, recovery or any other challenge arising under the Bankruptcy Code or applicable 
non-bankruptcy law with respect to the DIP Facilities, the DIP Liens, the DIP Superpriority 
Claims, the DIP Collateral, the DIP Obligations, the DIP Loan Documents or the 
transactions contemplated thereunder or hereunder, or (v) any claim or Cause of Action with 
respect to the validity, enforceability, extent, amount, perfection or priority of the DIP 
Facilities, the DIP Liens, the DIP Superpriority Claims, the DIP Collateral, the DIP 
Obligations, the DIP Loan Documents or the transactions contemplated thereunder or 
hereunder; provided, however, that nothing contained in this subparagraph (c) shall relieve 
the DIP Secured Parties from fulfilling any of their commitments under, and in accordance 
with, the DIP Loan Documents. 

F. Debtors’ Stipulations, Releases and Acknowledgements Regarding Prepetition 

Secured Parties.  In requesting the DIP Facilities and the use of Cash Collateral, and in exchange 

for and as a material inducement to the DIP Lenders to provide the DIP Facilities, and in exchange 

for and in recognition of the priming of the Prepetition  Liens and the consent (and/or deemed 
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consent) of the Prepetition Secured Parties to the use of their Cash Collateral, the Debtors, for 

themselves, their estates and all representatives of such estates, admit, stipulate, acknowledge and 

agree as follows (subject to paragraph 24 of this Final Order) (collectively, the admissions, 

stipulations, and acknowledgments and agreements set forth in this paragraph F, 

the “Stipulations”): 

(a) Prepetition ABL Facility  

(i) Prepetition ABL Credit Agreement.  Pursuant to that certain Credit 
Agreement, dated as of April 6, 2012 (as amended, amended and restated, supplemented, 
or otherwise modified from time to time prior to the Petition Date in accordance with the 
terms thereof, the “Prepetition ABL Credit Agreement”, and together with all other 
agreements, guarantees, pledges, collateral and security documents, control agreements, 
instruments, certificates, notes, and other documents executed, recorded and/or delivered 
in connection therewith, including, without limitation, the Security Agreement and the 
Pledge Agreement (each as defined in the Prepetition ABL Credit Agreement) and the 
Prepetition Intercreditor Agreement (as defined below), collectively, the “Prepetition ABL 
Loan Documents”), by and among The Container Store, Inc., as borrower (the “Prepetition 
ABL Borrower”), the parent and certain subsidiaries of the borrower, as guarantors 
(the “Prepetition ABL Guarantors”, and together with the Prepetition ABL Borrower, the 
“Prepetition ABL Loan Parties”), JPMorgan Chase Bank, N.A., as administrative agent 
and collateral agent (in such capacities, the “Prepetition ABL Agent”), and the lenders 
party thereto from time to time (collectively, the “Prepetition ABL Lenders”, and together 
with the Prepetition ABL Agent, the “Prepetition ABL Secured Parties”), the Prepetition 
ABL Lenders provided a revolving asset-based credit facility (the “Prepetition ABL 
Facility”) to the Prepetition ABL Loan Parties.  Pursuant to the Prepetition ABL Loan 
Documents, each of the Prepetition ABL Guarantors, among other things, unconditionally 
and irrevocably guaranteed, on a joint and several basis, the payment in full in cash of all 
of the Prepetition ABL Secured Obligations (as defined below). 

(ii) Prepetition ABL Secured Obligations.  As of the Petition Date, the 
Prepetition ABL Loan Parties were justly and lawfully indebted to the Prepetition ABL 
Secured Parties, on a joint and several basis, without defense, claim, counterclaim, 
challenge or offset of any kind, in the aggregate amount of not less than $80 million on 
account of principal amounts outstanding under the Prepetition ABL Facility, plus accrued 
but unpaid interest (including default interest, if applicable) thereon, plus $7.533 million 
under the letters of credit (the “Prepetition ABL Letters of Credit”) issued and outstanding 
thereunder, plus all fees, costs, expenses (including attorneys’, financial advisors’ and other 
professionals’ fees and expenses), charges, disbursements, indemnification and 
reimbursement obligations (contingent or otherwise), including all “Obligations” (as 
defined in the Prepetition ABL Credit Agreement), and all other amounts that may be due 
or owing under the Prepetition ABL Loan Documents (collectively, the “Prepetition ABL 
Secured Obligations”). 
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(iii) Prepetition ABL Liens.  Pursuant to the Prepetition ABL Loan 
Documents, each of the Prepetition ABL Loan Parties granted to the Prepetition ABL 
Agent, for the benefit of itself and the other Prepetition ABL Secured Parties, valid and 
properly perfected continuing liens on and security interests in (the “Prepetition ABL 
Liens”) substantially all of the assets of the Prepetition ABL Loan Parties, including, 
without limitation, all “Collateral” (as defined in the Prepetition ABL Credit Agreement) 
(collectively, the “Prepetition ABL Collateral”) and the “ABL Priority Collateral” (as 
defined in the Prepetition Intercreditor Agreement). 

(b) Prepetition First Lien Facility. 

(i) Prepetition First Lien Credit Agreement.  Pursuant to that certain 
Credit Agreement, dated as of April 6, 2012 (as amended, amended and restated, 
supplemented, or otherwise modified from time to time prior to the Petition Date in 
accordance with the terms thereof, the “Prepetition First Lien Credit Agreement”, and 
together with all other agreements, guarantees, pledges, collateral and security documents, 
control agreements, instruments, certificates, notes, and other documents executed, 
recorded and/or delivered in connection therewith, including, without limitation, the Loan 
Documents (as defined in the Prepetition First Lien Credit Agreement) and the Prepetition 
Intercreditor Agreement (as defined below), collectively, the “Prepetition First Lien Loan 
Documents”, and together with the Prepetition ABL Loan Documents, the “Prepetition 
Loan Documents”), by and among The Container Store, Inc., as borrower (the “Prepetition 
First Lien Borrower”), the parent and certain subsidiaries of the Prepetition First Lien 
Borrower, as guarantors (collectively, the “Prepetition First Lien Guarantors”, and 
together with the Prepetition First Lien Borrower, collectively, the “Prepetition First Lien 
Loan Parties”, and together with the Prepetition ABL Loan Parties, the “Prepetition Loan 
Parties”), JPMorgan Chase Bank, N.A., as administrative agent and collateral agent (in 
such capacities, the “Prepetition First Lien Agent”, and together with the Prepetition ABL 
Agent, the “Prepetition Agents”), and the lenders party thereto from time to time 
(collectively, the “Prepetition First Lien Lenders”, and together with the Prepetition First 
Lien Agent, the “Prepetition First Lien Secured Parties”, and together with the Prepetition 
ABL Secured Parties, the “Prepetition Secured Parties”), the Prepetition First Lien 
Lenders provided a term loan credit facility (the “Prepetition First Lien Facility”) to the 
Prepetition First Lien Loan Parties. Pursuant to the Prepetition First Lien Loan Documents, 
each of the Prepetition First Lien Guarantors, among other things, unconditionally and 
irrevocably guaranteed, on a joint and several basis, the payment in full in cash of all of 
the Prepetition First Lien Secured Obligations (as defined below). 

(ii) Prepetition First Lien Secured Obligations.  As of the Petition Date, 
the Prepetition First Lien Loan Parties were justly and lawfully indebted to the Prepetition 
First Lien Secured Parties, on a joint and several basis, without defense, claim, 
counterclaim, challenge or offset of any kind, in the aggregate amount of not less than 
$165 million on account of principal amounts (including capitalized interest added thereto) 
outstanding under the Prepetition First Lien Facility, plus accrued but unpaid interest 
(including default interest, if applicable) thereon, plus all fees, costs, expenses (including 
attorneys’, financial advisors’ and other professionals’ fees and expenses), charges, 
disbursements, indemnification and reimbursement obligations (contingent or otherwise), 

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 13 of 196



 

-14- 

including all “Obligations” (as defined in the Prepetition First Lien Credit Agreement) and 
all other amounts that may be due or owing under the Prepetition First Lien Loan 
Documents (collectively, the “Prepetition First Lien Secured Obligations”, and together 
with the Prepetition ABL Secured Obligations, the “Prepetition Secured Obligations”). 

(iii) Prepetition First Lien Liens.  Pursuant to the Prepetition First Lien 
Loan Documents, the Prepetition First Lien Loan Parties granted to the Prepetition First 
Lien Agent, for the benefit of itself and the other Prepetition First Lien Secured Parties, 
properly perfected continuing liens on and security interests in (collectively, 
the “Prepetition First Lien Liens”, and together with the Prepetition ABL Liens, 
the “Prepetition Liens”) substantially all of the assets of the Prepetition First Lien Loan 
Parties, including, without limitation, all “Collateral” (as defined in the Prepetition First 
Lien Credit Agreement) (the “Prepetition First Lien Collateral”, and together with the 
Prepetition ABL Collateral, the “Prepetition Collateral”) and the “Term Priority 
Collateral” (as defined in the Prepetition Intercreditor Agreement). 

(c) Validity and Enforceability of Prepetition Secured Obligations and 
Prepetition Liens.  As of the Petition Date, (i) the Prepetition Liens in the Prepetition 
Collateral (A) have been properly recorded and were valid, binding, enforceable, 
non-avoidable and fully perfected liens and security interests in the Prepetition Collateral, 
(B) were granted to or for the benefit of the Prepetition Secured Parties for fair consideration 
and reasonably equivalent value, and were granted contemporaneously with, or covenanted 
to be provided as an inducement for, the making of the loans and/or the financial 
commitments and other financial accommodations or consideration secured or obtained 
thereby, and (C) are senior with priority over any and all other liens on or security interests 
in the Prepetition Collateral, subject only to (1) liens and security interests that were 
expressly permitted to be incurred under the Prepetition Loan Documents (solely to the 
extent such permitted liens and security interests were (x) in existence on the Petition Date, 
(y) valid, non-avoidable and properly perfected as of the Petition Date (or were properly 
perfected subsequent to the Petition Date to the extent permitted by section 546(b) of the 
Bankruptcy Code), and (z) senior in priority to the Prepetition Liens (such liens described 
in this paragraph F(c)(i)(C)(1), the “Permitted Prior Liens”)),6 and (2) the relative rights 
and priorities set forth in the Prepetition Intercreditor Agreement; (ii) the Prepetition 
Secured Obligations constitute legal, valid, non-avoidable and binding obligations of each 
of the Prepetition Loan Parties, enforceable in accordance with the terms of the Prepetition 
Loan Documents (other than in respect of the stay of enforcement arising under section 362 
of the Bankruptcy Code); (iii) no portion of the Prepetition Liens or the Prepetition Secured 
Obligations, and no payments made at any time to any of the Prepetition Secured Parties, is 

 
6  Nothing contained herein shall constitute a finding or ruling by this Court that any alleged Permitted Prior Lien 

is valid, senior, enforceable, prior, perfected or non-avoidable.  Moreover, nothing contained herein shall 
prejudice the rights of any party in interest, including, but not limited to the Debtors, the DIP Secured Parties, the 
Prepetition Secured Parties, or any Official Committee, in each case, to the extent such party has standing to 
challenge the validity, priority, enforceability, seniority, avoidability, perfection or extent of any alleged 
Permitted Prior Lien (subject to the terms of this Final Order).  For the purposes hereof, any alleged claim arising 
or asserted as a right of reclamation or return (whether asserted under section 546(c) of the Bankruptcy Code or 
otherwise) is not a Permitted Prior Lien.  
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subject to any contest, attack, objection, challenge, defense, claim, counterclaim or Cause 
of Action, including, without limitation, any Avoidance Action or any claim or Cause of 
Action seeking reduction, setoff, offset, recoupment, recharacterization, subordination 
(whether equitable, contractual or otherwise), reclassification, disgorgement, disallowance, 
impairment, marshalling, surcharge, recovery, or any other claim or Cause of Action of any 
nature or description, whether arising under the Bankruptcy Code, applicable 
non-bankruptcy law, any other domestic or foreign statute, law, rule or regulation or 
otherwise, in each case, that may be asserted by the Debtors, their respective estates or any 
other person or entity; and (iv) the Prepetition Secured Obligations constitute allowed 
secured claims within the meaning of sections 502 and 506 of the Bankruptcy Code against 
each of the Prepetition Loan Parties and their respective estates. 

(d) Enforceability of the Prepetition Intercreditor Agreement.   

(i) The Prepetition ABL Agent and the Prepetition First Lien 
Agent were party to that certain Intercreditor Agreement, dated as of April 6, 2012 (as 
amended, amended and restated, supplemented or otherwise modified from time to time 
prior to the Petition Date in accordance with the terms thereof, the “Prepetition 
Intercreditor Agreement”), which set forth the relative payment and lien priorities and 
other rights and remedies of the Prepetition ABL Secured Parties, on the one hand, and the 
Prepetition First Lien Secured Parties, on the other hand, with respect to “Shared 
Collateral” (as defined in the Prepetition Intercreditor Agreement).  Pursuant to the 
Prepetition Intercreditor Agreement, the parties thereto agreed, among other things: (a) that 
the Prepetition ABL Liens on the ABL Priority Collateral are senior to the Prepetition First 
Lien Liens on such collateral, and (b) that the Prepetition First Lien Liens on the Term 
Loan Priority Collateral are senior to the Prepetition ABL Liens on such collateral. Upon 
entry of the Interim Order, the Prepetition Intercreditor Agreement was deemed amended 
and modified on an interim basis pursuant to the Interim Order and hereby is amended and 
modified on a final basis pursuant to this Final Order. 

(ii) Pursuant to section 510(a) of the Bankruptcy Code, the 
Prepetition Intercreditor Agreement, and any other applicable intercreditor or 
subordination provisions contained in any of the Prepetition Loan Documents, (A) shall 
remain in full force and effect, (B) continue to govern the relative obligations, priorities, 
rights, and remedies of the Prepetition Secured Parties with respect to any shared or 
common Prepetition Collateral, and (C) shall not be deemed to be amended, altered, or 
modified by the terms of this Final Order except to the extent expressly set forth herein. 

(e) No Claims, Defenses, or Causes of Action.  As of the date hereof, there exist 
no claims, defenses or any other Cause of Action of any nature or description whatsoever 
that may be asserted by the Debtors, their respective estates, predecessors, successors and 
assigns, against any of the Prepetition Secured Parties or any of their respective 
Representatives, in each case, arising from, in connection with, or related to the Orders, the 
Prepetition Liens, the Prepetition Secured Obligations, the Prepetition Loan Documents or 
the Prepetition Collateral. 
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(f) Releases.  Effective as of the date of entry of the Interim Order, the Debtors, 
on behalf of themselves and their respective estates, to the maximum extent permitted by 
applicable law, pursuant to the Interim Order did, and hereby do absolutely, unconditionally 
and irrevocably release and forever discharge and acquit the Prepetition First Lien Secured 
Parties, the Prepetition ABL Secured Parties, and each of their respective Representatives 
(in their capacities as such) of and from any and all Causes of Action that the Debtors, their 
estates, predecessors, successors and assigns at any time had, now have or that their 
successors and assigns may have against any of the DIP Secured Parties, the Prepetition 
Secured Parties and their respective Representatives (in their capacities as such) for or by 
reason of any act, omission, matter, cause or thing whatsoever arising at any time prior to 
the date of this Final Order, in each case, arising under, in connection with or related to the 
Interim Order, this Final Order, the ABL Refinancing, the Prepetition Liens, the Prepetition 
Collateral, the Prepetition Secured Obligations or the Prepetition Loan Documents, the First 
Lien Adequate Protection Liens (as defined below), the First Lien Adequate Protection 
Claims (as defined below), the First Lien Adequate Protection Obligations (as defined 
below), the Prepetition Loan Documents, or the transactions contemplated thereunder or 
hereunder, including, without limitation, (i) any Avoidance Actions, (ii) any so-called 
“lender liability” or equitable subordination claims or defenses, (iii) any claims or Causes 
of Action arising under the Bankruptcy Code, (iv) any claims or Causes of Action seeking 
reduction, setoff, offset, recoupment, recharacterization, subordination (whether equitable, 
contractual or otherwise), reclassification, disgorgement, disallowance, impairment, 
marshalling, surcharge, recovery or any other challenge arising under the Bankruptcy Code 
or applicable non-bankruptcy law with respect to the Prepetition Liens, the Prepetition 
Collateral, the Prepetition Secured Obligations or the Prepetition Loan Documents, or 
(v) any claim or Cause of Action with respect to the validity, enforceability, extent, amount, 
perfection or priority of the ABL Refinancing, the Prepetition Liens, the Prepetition Secured 
Obligations, the Prepetition Collateral or the Prepetition Loan Documents. 

(g) Cash Collateral.  Any and all of the DIP Loan Parties’ cash, whether 
existing on the Petition Date or thereafter, wherever located (including, without limitation, 
all cash, cash equivalents and other amounts on deposit or maintained by the DIP Loan 
Parties in any accounts with any depositary institution), whether as original Prepetition 
Collateral, arising from the sale or other disposition of Prepetition Collateral, or proceeds 
of other Prepetition Collateral, or cash, rents, income, offspring, products, proceeds or 
profits generated from the Prepetition Collateral, constitutes “cash collateral” of the 
Prepetition Secured Parties within the meaning of section 363(a) of the Bankruptcy Code 
(the “Cash Collateral”); provided that “Cash Collateral” shall not include any cash 
constituting Letter of Credit Cash Collateral; provided, further, that the Borrower’s 
reversionary interest pursuant to the terms of any cash collateral agreements with each 
Issuing Bank in any Letter of Credit Cash Collateral, or any proceeds therefrom, shall 
constitute DIP Collateral in accordance with the terms of this Final Order. 
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G. Findings Regarding Corporate Authority. 

(a) Each of the DIP Loan Parties has all requisite power and authority to 

execute and deliver the DIP Loan Documents to which it is a party and to perform its obligations 

thereunder. 

H. Findings Regarding DIP Facilities and Use of Cash Collateral. 

(a) Good Cause.  Good and sufficient cause has been shown for the entry of 

this Final Order. 

(b) Need for Postpetition Financing and Use of Cash Collateral.  The Debtors 

have an immediate and critical need to use Cash Collateral and to obtain postpetition financing 

pursuant to the DIP Facilities, in each case, on a final basis, in order to, among other things, permit 

the orderly continuation and operation of their businesses, maintain business relationships with 

customers, vendors and suppliers, make payroll, pay the costs of administering the Chapter 11 

Cases, effectuate the ABL Refinancing, and satisfy other working capital and operational needs of 

the Debtors, in the case of each of the foregoing, in accordance with and subject to the terms and 

conditions of this Final Order and the DIP Loan Documents, including the Approved DIP Budget 

(subject to Permitted Variances).  The Debtors’ access to sufficient working capital and liquidity 

through the incurrence of loans and other financial accommodations under the DIP Facilities and 

the use of Cash Collateral is necessary and vital to, among other things, preserve and maintain the 

going concern values of the Debtors.  The Debtors and their estates will be immediately and 

irreparably harmed if the financing under the DIP Facilities is not obtained pursuant to the terms 

of this Final Order and, as applicable, the DIP Loan Documents, or if the Debtors are unable to 

use Cash Collateral.  Entry of this Final Order is necessary and appropriate to avoid such harm to 

the Debtors, their estates, and other parties in interest. 
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(c) Prepetition ABL Secured Parties Consent to DIP Facilities. In 

consideration for the protections afforded to the Prepetition ABL Secured Parties under the Orders, 

the Prepetition ABL Agent (on behalf of the other Prepetition ABL Secured Parties) has consented 

to (i) the ABL Refinancing, (ii) the Debtors’ entry into the DIP Facilities and the use of Cash 

Collateral, and (iii) all rights and remedies of the DIP Lenders under the DIP Documents and the 

Orders. 

(d) No Credit Available on More Favorable Terms.  The Debtors are unable to 

obtain financing or other financial accommodations from sources other than the DIP Lenders on 

terms more favorable than those provided under the DIP Facilities, the DIP Loan Documents and 

this Final Order.  The Debtors are unable to obtain adequate unsecured credit allowable as an 

administrative expense under section 503(b)(1) of the Bankruptcy Code. The Debtors are also 

unable to obtain adequate secured credit for money borrowed under sections 364(c)(1), 364(c)(2) 

and 364(c)(3) of the Bankruptcy Code without the DIP Loan Parties granting (a) the DIP Liens on 

all DIP Collateral, (b) the DIP Superpriority Claims, (c) the rights, benefits and protections to the 

DIP Secured Parties, and (d) the First Lien Adequate Protection Liens, First Lien Adequate 

Protection Claims and other First Lien Adequate Protection Obligations to the Prepetition First 

Lien Secured Parties, in the case of each of the foregoing, upon the terms and conditions set forth 

in this Final Order and in the DIP Loan Documents.  After considering all available alternatives, 

the Debtors have properly concluded, in the exercise of their sound business judgment, that the 

DIP Facilities represent the best source of debtor-in-possession financing available to them at this 

time and is in the best interests of all of their stakeholders. 

(e) Use of Proceeds of DIP Facilities and Cash Collateral.  As a condition to 

providing the DIP Facilities and their consent to the use of Cash Collateral, each of the DIP Secured 
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Parties, the Prepetition ABL Secured Parties (under the Interim Order), and the Prepetition First 

Lien Secured Parties (as applicable) requires, and the Debtors have agreed, that all proceeds of the 

DIP Loans and all Cash Collateral shall be used and/or applied solely for the purposes expressly 

permitted in the Approved DIP Budget (subject to Permitted Variances), including, without 

limitation, (i) to pay the costs of administration of the Chapter 11 Cases, (ii) for general corporate 

and working capital purposes, (iii) to pay adequate protection payments to the extent set forth 

herein, (iv) to consummate the ABL Refinancing in accordance with the Prepetition ABL Payoff 

Letter and (v) to pay professional fees and expenses in accordance with this Final Order, in the 

case of each of the foregoing, in accordance with and subject to the terms and conditions of this 

Final Order, the Prepetition ABL Payoff Letter, and the DIP Loan Documents, including the 

Approved DIP Budget (subject to Permitted Variances).  Notwithstanding anything to the contrary 

contained herein, the Debtors shall be authorized and directed to deposit all proceeds of the DIP 

Term Loans into a segregated account at JPMorgan Chase Bank, N.A., in account number ending 

9842 (the “DIP Proceeds Account”), which DIP Proceeds Account shall hold all proceeds of the 

DIP Term Loans until withdrawn by the Debtors for use in accordance with the terms of this Final 

Order.  

(f) Adequate Protection.  Pursuant to sections 361, 362, 363 and 364 of the 

Bankruptcy Code, the Prepetition Secured Parties are entitled to adequate protection of the 

Prepetition Secured Parties’ respective liens and interests in the Prepetition Collateral (including 

Cash Collateral) for the aggregate diminution in the value of their respective liens and interests in 

the Prepetition Collateral (including Cash Collateral) from and after the Petition Date for any 

reason provided for under the Bankruptcy Code including, without limitation, (i) the use, sale or 

lease by the Debtors of such collateral, (ii) the market value decline of such collateral, (iii) the use 
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of Cash Collateral by each of the Debtors, (iv) the imposition of the automatic stay, (v) the 

subordination of the Prepetition Liens and Prepetition Secured Obligations to the Carve Out, the 

DIP Liens and the DIP Obligations, in each case, as set forth in this Final Order, and (vi) any other 

act or omission which causes diminution in the value of their respective liens or interests in the 

Prepetition Collateral (collectively, the “Diminution in Value”), as set forth in this Final Order 

and the DIP Loan Documents; provided, however, that nothing in this Final Order shall (x) be 

construed as the affirmative consent by any of the Prepetition First Lien Secured Parties for the 

use of Cash Collateral or other Prepetition Collateral other than on the terms expressly set forth in 

this Final Order (including the Approved DIP Budget), (y) be construed as a consent by any party 

to the terms of any other financing or any other lien encumbering the DIP Collateral or the 

Prepetition Collateral (whether senior, pari passu or junior) other than on the terms expressly set 

forth in this Final Order, or (z) prejudice, limit or otherwise impair the rights of any of the 

Prepetition Secured Parties (subject to the Intercreditor Agreements) to seek new, different or 

additional adequate protection after the date hereof or assert the interests of any of the Prepetition 

Secured Parties.  Based on the Motion, the DIP Declarations and the other evidence filed in support 

of the Motion, and the record presented to the Court in connection with the Interim Hearing, the 

terms of the adequate protection arrangements and the use of Prepetition Collateral (including 

Cash Collateral) set forth herein are fair and reasonable, reflect the Debtors’ prudent exercise of 

business judgment and constitute reasonably equivalent value and fair consideration for the use of 

Prepetition Collateral (including Cash Collateral); provided, further, that the right to adequate 

protection (i) in regard to Prepetition ABL Secured Parties immediately and automatically ceased 

and the ABL Adequate Protection Obligations granted (and as defined) under the Interim Order to 

the Prepetition ABL Secured Parties were deemed immediately and automatically terminated and 
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released upon the repayment of the “Payoff Amount” (as defined in the Prepetition ABL Payoff 

Letter) in accordance with the terms of the Prepetition ABL Payoff Letter which occurred on or 

about December 24, 2024 (the “ABL Refinancing Effective Date”) (unless such repayment is 

subsequently required to be disgorged or otherwise avoided), and (ii) in regard to the Prepetition 

First Lien Secured Obligations, shall immediately and automatically cease as and when the 

Prepetition First Lien Secured Obligations are indefeasibly repaid and/or deemed Paid in Full. 

(g) Consent.  The Prepetition Secured Parties have consented to the Debtors’ 

use of Prepetition Collateral (including Cash Collateral) solely to the extent expressly permitted 

under the Approved DIP Budget (subject to Permitted Variances), the DIP Loan Parties’ entry into 

the DIP Facilities, the incurrence of the DIP Liens, the DIP Obligations, the DIP Superpriority 

Claims, the First Lien Adequate Protection Liens, the First Lien Adequate Protection Claims and 

the other First Lien Adequate Protection Obligations, in each case, in accordance with and subject 

to the terms and conditions set forth in this Final Order and the DIP Loan Documents. 

(h) Limitation on Charging Expenses against Collateral; Section 552(b) 

Waiver.  As a material inducement to the DIP Lenders’ agreement to provide the DIP Facilities, 

and in exchange for (i) the DIP Secured Parties’ agreement to subordinate their DIP Liens to the 

Carve Out and Permitted Prior Liens, (ii) the Prepetition Secured Parties’ agreement to subordinate 

their Prepetition Liens and Adequate Protection Liens (as defined in the Interim Order) to the DIP 

Liens and the Carve Out to the extent set forth herein, and (iii) certain of the Prepetition Secured 

Parties’ consent to the use of Prepetition Collateral (including Cash Collateral), (a) the DIP Loan 

Parties have waived their right to surcharge any costs or expenses incurred in connection with the 

preservation, protection or enhancement of, or realization by the DIP Secured Parties or the 

Prepetition First Lien Secured Parties upon, the DIP Collateral, or the Prepetition First Lien 
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Collateral (as applicable), whether pursuant to section 506(c) of the Bankruptcy Code or otherwise, 

(b) the DIP Secured Parties and Prepetition First Lien Secured Parties shall not be subject to the 

equitable doctrine of “marshaling” or any similar doctrine with respect to the DIP Collateral or the 

Prepetition First Lien Collateral (as applicable), and (c)  granting such relief, each of the 

Prepetition First Lien Secured Parties shall be entitled to all of the rights and benefits of section 

552(b) of the Bankruptcy Code, and in no event shall the “equities of the case” exception in section 

552(b) of the Bankruptcy Code apply to the Prepetition First Lien Secured Parties, or the 

Prepetition First Lien Collateral, in the case of each of the foregoing, to the extent set forth herein. 

(i) Proper Exercise of Business Judgment.  Based on the Motion, the 

DIP Declarations, and the record presented to the Court at the Interim Hearing, (a) the terms of the 

DIP Facilities, (b) the terms of adequate protection granted to the Prepetition Secured Parties 

hereunder, and (c) the terms on which the Debtors used Prepetition Collateral (including Cash 

Collateral) on an interim basis pursuant to the Interim Order and may continue to use Prepetition 

Collateral (including Cash Collateral) on a final basis pursuant to this Final Order, (i) were 

negotiated in good faith and at arm’s length among the Debtors, the DIP Secured Parties and the 

Prepetition Secured Parties, (ii) are fair, reasonable, and the best available to the Debtors under the 

circumstances, (iii) reflect the Debtors’ exercise of prudent business judgment consistent with their 

fiduciary duties, and (iv) are supported by reasonably equivalent value and fair consideration.  

Absent access to the DIP Facilities and the ability to continue to use Cash Collateral upon the terms 

set forth in this Final Order, the DIP Loan Documents, including the Approved DIP Budget 

(subject to Permitted Variances), the Debtors, their estates, their creditors and other parties-in-

interest will be seriously, immediately and irreparably harmed. 
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(j) Good Faith.  The DIP Facilities and the terms of the DIP Loan Documents, 

the terms on which the Prepetition First Lien Secured Parties and the Prepetition ABL Secured 

Parties have consented to the Debtors’ use of Cash Collateral in the Interim Order and (with respect 

to the Prepetition First Lien Secured Parties only) this Final Order have been negotiated in good 

faith and at arm’s length among the Debtors, the DIP Secured Parties, the Prepetition Secured 

Parties and each of their respective Representatives, and all of the Debtors’ obligations and 

indebtedness arising under, in respect of, or in connection with, the DIP Facilities, the DIP Loan 

Documents, and the Orders including, without limitation, all loans, advances, extensions of credit 

and other financial accommodations made to and guarantees issued by the Debtors pursuant to the 

DIP Loan Documents, shall each be deemed to have been extended by the DIP Secured Parties, 

the Prepetition Secured Parties (as applicable) and each of their respective affiliates, in good faith, 

as that term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the 

protections offered by sections 364(e) and/or 363(m) of the Bankruptcy Code, and each of the 

claims, liens and security interests, rights, remedies, benefits and protections granted to the DIP 

Secured Parties and the Prepetition Secured Parties (and each of their successors and assigns 

thereof) pursuant to the Orders and the DIP Loan Documents (including, without limitation, all 

DIP Obligations, DIP Liens, DIP Superpriority Claims, First Lien Adequate Protection Liens, First 

Lien Adequate Protection Claims, First Lien Adequate Protection Obligations, and adequate 

protection payments provided under the Orders), shall be entitled to the full protection of sections 

364(e) and/or 363(m) of the Bankruptcy Code in the event that this Final Order or any provision 

hereof is vacated, reversed, or modified, on appeal. 

(k) Refinancing of Prepetition ABL Obligations.  The full and immediate payoff 

of the Prepetition ABL Secured Obligations, and the cash collateralization of any issued and 
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outstanding letters of credit under, and in accordance with the terms of, the Prepetition ABL 

Facility with the proceeds of borrowings under the ABL DIP Loan Facility in accordance with the 

Interim Order (but subject to the provisions of paragraph 24 of the Interim Order) and the 

Prepetition ABL Payoff Letter were necessary as the Prepetition ABL Secured Parties have not 

otherwise consented to the extension of credit to fund the Debtors’ critical working capital needs 

in the form of the ABL DIP Loan Facility.  Moreover, as set forth in the DIP Declarations, in light 

of the aggregate net availability to the Debtors under the ABL DIP Loan Facility for the period of 

the duration of the Approved Budget, the availability of the ABL DIP Loan Facility confers a 

material benefit to the Debtors. 

(l) Initial Budget.  The Debtors prepared and delivered to the DIP Secured 

Parties the initial itemized cash flow forecast set forth on Exhibit 4 to the Interim Order 

(the “Initial Budget”), reflecting, on a line item, cumulative and aggregate basis, (i) the Debtors’ 

projected cash receipts expected to be collected, and necessary disbursements and expenditures 

(including debt service costs) expected to be incurred or made, by the Debtors, in each case, for 

each calendar week during the period from the calendar week ending on the Saturday of the 

calendar week in which the Petition Date occurred through and including the end of the sixth (6th) 

calendar week thereafter, (ii) the sum of weekly unused availability under the DIP Facilities, plus 

unrestricted cash on hand, (iii) the weekly outstanding principal balance of amounts outstanding 

under the DIP Facilities, and (iv) a professional fee accrual budget with respect to the anticipated 

professional fees and expenses to be incurred by each applicable professional advisor during such 

period.  The Initial Budget is an integral part of the Interim Order (for the interim period) and this 

Final Order, and the DIP Secured Parties and the Prepetition Secured Parties (as applicable) relied, 

in part, upon the Debtors’ agreement to comply (subject to Permitted Variances) with the 
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Approved DIP Budget, in determining to enter into the DIP Facilities and to allow the Debtors’ 

use of proceeds of the DIP Facilities and Cash Collateral in accordance with the terms of the 

Interim Order (for purposes of the interim period), this Final Order and the DIP Loan Documents. 

(m) Notice.  Notice of the Motion and the Interim Hearing constitutes due, 

sufficient and appropriate notice and complies with section 102(1) of the Bankruptcy Code, 

Bankruptcy Rules 2002, 4001(b) and (c), and 9014, and the Bankruptcy Local Rules, and no other 

or further notice of the Motion with respect to the relief requested at the Interim Hearing or the 

entry of the Orders shall be required. 

(n) Relief Essential; Best Interests.  Consummation of the DIP Facilities and 

the use of Prepetition Collateral (including Cash Collateral) upon the terms set forth in this Final 

Order and the DIP Loan Documents are in the best interests of the Debtors’ estates and consistent 

with the Debtors’ exercise of their fiduciary duties.  Sufficient cause exists for immediate entry of 

this Final Order pursuant to Bankruptcy Rule 4001(b)(2) and (c)(2) and the Bankruptcy Local 

Rules.  The Motion and this Final Order comply with the requirements of Bankruptcy Local 

Rule 4001-1(b). 

NOW THEREFORE, based upon the foregoing findings and conclusions, the Motion, the 

DIP Declarations, the evidence adduced at the Interim Hearing and the record before the Court, 

and after due consideration, and good and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. Motion Granted.  The Motion is hereby granted, on a final basis, upon the terms 

and conditions set forth in this Final Order and the DIP Loan Documents.  Any objections or other 

statements with respect to any of the relief set forth in this Final Order that have not been 

withdrawn, waived, or settled, and all reservations of rights inconsistent with this Final Order, are 
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hereby denied and overruled.  This Final Order shall become effective and enforceable 

immediately upon its entry.  

2. Authorization of DIP Facilities and DIP Loan Documents. 

(a) Authorization of DIP Loan Documents.  The DIP Facilities were approved 

pursuant to the Interim Order and are hereby approved on a final basis.  The DIP Loan Parties, 

were, pursuant to the Interim Order, and are hereby authorized on a final basis, to (i) execute, 

deliver and perform all of their obligations under the DIP Loan Documents and this Final Order; 

and (ii) execute, deliver and perform under any and all other instruments, certificates, agreements 

and other documents (including, without limitation, the execution and/or recordation of collateral, 

pledge and security documents, mortgages and deeds of trust (if applicable) and financing 

statements), and perform all such other and further acts that, may be necessary, required or 

desirable for the Debtors to perform their obligations under the DIP Facilities, the DIP Loan 

Documents and this Final Order and to implement the transactions contemplated thereunder and 

hereunder. All actions taken prior to the date hereof by the Debtors, the DIP Secured Parties, the 

Prepetition Secured Parties and/or the Debtors’ claims agent in reliance upon or in connection with 

the Interim Order or this Final Order are hereby ratified and approved. 

(b) Authorization to Borrow; Use of Cash Collateral.  The Borrowers pursuant 

to the Interim Order were, and hereby are, authorized, on a final basis to borrow, and the 

Guarantors are hereby authorized on a final basis to guarantee, on a joint and several basis, such 

Borrowers’ obligations with respect to, (x) up to the principal amount of $115,000,000, of which 

$20,000,000 in First Out DIP Term Loans was made available on the Effective Date and 

$20,000,000 in First Out DIP Term Loans shall be available upon entry of this Final Order (in each 

case, plus applicable interest, premiums (including, without limitation, the Backstop Premium and 
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the Commitment Premium), fees (including professional fees and expenses), costs, expenses, 

charges and other amounts payable hereunder and under the DIP Term Loan Documents), subject 

to the terms and conditions (including any availability limitations and conditions precedent to such 

DIP Term Borrowing) set forth in the DIP Term Loan Documents and this Final Order, and (y) up 

to the principal amount of $140 million (plus applicable interest, premiums, fees (including 

professional fees and expenses), costs, expenses, charges and other amounts payable hereunder 

and under the ABL DIP Loan Documents), subject to the terms and conditions (including any 

borrowing base and availability limitations and conditions precedent to such ABL DIP Borrowing) 

set forth in the ABL DIP Loan Documents and this Final Order.  The Debtors were, pursuant to 

the Interim Order, and hereby are, on a final basis, authorized to use the proceeds of all DIP 

Borrowings under the DIP Facilities and all Cash Collateral solely in the manner and for the 

purposes expressly permitted in the Approved Budget (subject to Permitted Variances) and the 

DIP Loan Documents. 

(c) Second Out DIP Term Loans.  The Interim Second Out Roll Up was 

approved under the Interim Order.  Effective immediately upon entry of the Interim Order and the 

completion of the earlier of (x) with respect to each DIP Term Lender, its assignment in connection 

with the Syndication and (y) the completion of the Syndication on the Syndication Date pursuant 

to the Syndication Procedures, $37,500,000 of the Prepetition First Lien Secured Obligations 

(together with accrued and unpaid interest thereon) held by the DIP Lenders (or any of their 

respective designated Approved Funds) as of the Syndication Date was, on the Syndication Date, 

automatically deemed “rolled up” and converted into the DIP Term Loan Facility, on a cashless 

basis of $1.875 of Interim Second Out DIP Term Loans for every $1.00 of principal amount of 

Interim First Out DIP Term Loans (i.e., $20,000,000), based upon such Person’s (or any of its 
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designated Approved Funds) pro rata share of principal amount of First Out DIP Term Loans, and 

was automatically deemed to be substituted and exchanged for, and was deemed to be, Interim 

Second Out DIP Term Loans for all purposes hereunder, and shall not be subject to any contest, 

attack, objection, challenge, defense, claim, counterclaim or Cause of Action of any nature or 

description whatsoever (other than as set forth in paragraph 24 hereof), and which Interim Second 

Out DIP Term Loans are due and payable in accordance with the terms and conditions set forth in 

the DIP Term Credit Agreement as if originally funded thereunder on the Effective Date; provided, 

however, to the extent that any DIP Lender’s pro rata share of the Interim Second Out Roll Up 

exceeded the total amount of Prepetition First Lien Secured Obligations held by such DIP Lender 

as of the Syndication Date, such DIP Lender’s share of Interim Second Out DIP Loans was reduced 

in an amount, and to such an extent, to ensure that the maximum amount of Interim Second Out 

Roll Up of such DIP Lender was no greater than such DIP Lenders’ Prepetition First Lien Secured 

Obligations, and the total amount of Interim Second Out DIP Loans was reduced accordingly.  

From and after the Effective Date, the outstanding aggregate amount of Prepetition First Lien 

Secured Obligations held by each such DIP Lender (or any of its designated Approved Funds) was 

automatically and irrevocably deemed reduced by the amount of the Interim Second Out DIP Term 

Loans held by such DIP Lender (or any of its designated Approved Funds). Effective upon entry 

of this Final Order, the conversion of up to $37,500,0007 on the date of the entry of this Final Order 

shall be automatically deemed “rolled up” and converted into the DIP  Term Loan Facility, on a 

cashless basis of $1.875 of Final Second Out DIP Term Loans for every $1.00 of First Out DIP 

Term Loans (i.e., $20,000,000) funded after entry of this Final Order and shall automatically be 

 
7  Given that certain DIP Term Lenders maximum amount of Final Second Out DIP Loans would have exceeded 

their total amount of Prepetition First Lien Secured Obligations, the Final Second Out Roll Up is in the amount 
of $34,305,340.37.  Upon the Final Second Out Roll Up, the aggregate Second Out DIP Term Loans shall be 
$71,805,340.37. 
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deemed to be substituted and exchanged for, and shall be deemed to be, Final Second Out DIP 

Term Loans for all purposes hereunder; provided, however, that if any DIP Lender’s pro rata share 

of the Final Roll Up exceeds the total amount of Prepetition First Lien Secured Obligations held 

by such DIP Lender as of the funding date, such DIP Lender’s share of Final Second Out DIP 

Loans shall be reduced in an amount, and to such an extent, to ensure that the maximum amount 

of Final Second Out Roll Up of such DIP Lender shall be no greater than such DIP Lenders’ 

Prepetition First Lien Secured Obligations, and the total amount of Final Second Out DIP Loans 

shall be reduced accordingly.  From and after the date of the entry of this Final Order, the 

outstanding aggregate amount of Prepetition First Lien Secured Obligations held by each such DIP 

Lender (or any of its designated Approved Funds) shall be automatically and irrevocably deemed 

reduced by the amount of the Final Second Out DIP Term Loans held by such DIP Lender (or any 

of its designated Approved Funds).  The Second Out DIP Term Loans shall be subordinated in 

right of payment from the proceeds of the DIP Collateral to the First Out DIP Term Loans and 

shall only be entitled to payment from such proceeds after the First Out DIP Term Loans have 

been Paid in Full.  

(d) Syndication; Interim Second Out Roll Up Process.  The DIP Loan Parties, 

the Debtors’ claims agent, the DIP Term Secured Parties and the Prepetition First Lien Agent were, 

under the Interim Order in respect of the Interim Second Out Roll Up, and hereby are, in respect 

of the Final Second Out Roll Up, authorized and directed to take any and all actions as may be 

necessary or appropriate to effectuate and implement (i) the Syndication of the DIP Term Loan 

Facility pursuant to the Syndication Procedures, and (ii) the Interim Second Out Roll Up and Final 

Second Out Roll Up of the Prepetition First Lien Secured Obligations held by the DIP Lenders (or 

any of their respective designated Approved Funds) as of the Syndication Date into the DIP Term 
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Loan Facility, including, without limitation, the assignment, transfer or designation of such 

Prepetition First Lien Secured Obligations to be rolled into the Second Out DIP Term Loans 

pursuant to any procedure that facilitates the cancellation of such Prepetition First Lien Secured 

Obligations in connection with the Interim Second Out Roll Up and Final Second Out Roll Up, as 

applicable.  The DIP Loan Parties, the Debtors’ claims agent, the DIP Term Secured Parties and 

the Prepetition First Lien Agent are authorized and directed to take such further actions as are 

necessary or appropriate to implement the Interim Second Out Roll Up and Final Second Out Roll 

Up, as applicable.  In furtherance of the foregoing, the Prepetition First Lien Agent is authorized 

and directed in connection with the Final Second Out Roll Up to cancel a corresponding amount 

of the Prepetition First Lien Secured Obligations in the Register (as defined in the Prepetition First 

Lien Credit Agreement) maintained by it as directed by Lender Advisors (as defined herein). 

(e) Refinancing of Prepetition ABL Secured Obligations.  

(i) Upon entry of the Interim Order and the satisfaction or waiver of all 
other closing conditions in the ABL DIP Credit Agreement, without any further 
action by the Debtors, the Court or any other party, the Debtors (i)  promptly 
borrowed under the ABL DIP Credit Agreement the full amount necessary to fully 
and immediately cash collateralize all Prepetition ABL Letters of Credit and repay 
all other Prepetition ABL Secured Obligations in the amounts and in the manner 
specified in the Prepetition ABL Payoff Letter, (ii)  executed and performed their 
obligations under the Prepetition ABL Payoff Letter necessary to satisfy the payoff 
conditions thereunder, (iii) contemporaneously cash collateralized all Prepetition 
ABL Letters of Credit and repaid all other Prepetition ABL Secured Obligations in 
the amounts and in the manner specified in the Prepetition ABL Payoff Letter, 
including the Payoff Amount, deeming the Prepetition Intercreditor Agreement to 
be amended and restated into the DIP Intercreditor Agreement, and all Prepetition 
ABL Secured Obligations to be fully satisfied and repaid except to the extent set 
forth in the Prepetition ABL Payoff Letter (clauses (i), (ii) and (iii), together, the 
“ABL Refinancing”); provided, however, for the avoidance of doubt, solely for 
purposes of the Intercreditor Agreements, the ABL Refinancing was deemed to be 
a refinancing and replacement of the Prepetition ABL Secured Obligations with the 
ABL DIP Obligations and did not constitute a “Discharge of ABL Obligations” 
thereunder for the purposes of the ABL DIP Obligations.  Upon the ABL 
Refinancing Effective Date, (1) all Prepetition ABL Secured Obligations and First 
Lien Adequate Protection Obligations (including, without limitation, the ABL 
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Adequate Protection Claims (as defined in the Interim Order)) owing to the 
Prepetition ABL Secured Parties were deemed fully repaid and satisfied in full; 
provided that any Prepetition ABL Secured Obligations constituting “Other 
Liabilities” (as defined in the Prepetition ABL Credit Agreement) were not deemed 
fully repaid and satisfied in full, (2) all liens and security interests in favor of the 
Prepetition ABL Secured Parties or in respect of the Prepetition ABL Secured 
Obligations (including, without limitation, the Prepetition ABL Liens and the ABL 
Adequate Protection Liens (as defined in the Interim Order), but excluding liens on 
the Letter of Credit Cash Collateral) were deemed released and terminated and (3) 
all Prepetition ABL Loan Documents (other than the Prepetition Intercreditor 
Agreement, the Prepetition ABL Payoff Letter and any documents governing the 
Letter of Credit Cash Collateral, including, without limitation, provisions 
incorporated by reference therein) were deemed terminated. 

(ii) Upon the occurrence of the ABL Refinancing, the Debtors were 
authorized to enter into a cash collateral agreement with each Issuing Bank (as 
defined in the Prepetition ABL Credit Agreement) in form and substance acceptable 
to the Debtors and each such Issuing Bank to evidence the Issuing Banks’ security 
interest in any funds used to cash collateralize the Prepetition ABL Letters of Credit 
issued by such Issuing Bank (the “Letter of Credit Cash Collateral”).  As security 
for the continuing obligations of the Debtors with respect to such Prepetition ABL 
Letters of Credit, including without limitation, the payment of fees and immediate 
reimbursement of any draws on the Prepetition ABL Letters of Credit, effective 
immediately upon entry of the Interim Order, pursuant to sections 361, 362 and 364 
of the Bankruptcy Code, the Issuing Banks were thereby granted valid, binding, 
continuing, enforceable, non-avoidable and automatically and properly perfected 
senior first priority security interests and liens in the Letter of Credit Cash Collateral 
in accordance with the terms of any cash collateral agreement.  For the avoidance 
of doubt, the DIP Liens and the First Lien Adequate Protection Liens did not attach 
to the Letter of Credit Cash Collateral.  The Issuing Banks were authorized without 
further notice or approval to debit the Letter of Credit Cash Collateral held by the 
Issuing Banks upon any draw on a Prepetition ABL Letter of Credit requested by 
the beneficiary in accordance with the terms of such Prepetition ABL Letter of 
Credit.  To the extent that each Prepetition ABL Letter of Credit issued by any 
Issuing Bank is cancelled or returned undrawn, such Issuing Bank shall promptly, 
and in no event later than five (5) business days after such cancellation or return, 
return to the Debtors any excess Letter of Credit Cash Collateral not applied to 
reimbursement or other obligations under the Prepetition ABL Letters of Credit and 
upon such return to the Debtors, the applicable Issuing Bank’s liens on such excess 
Letter of Credit Cash Collateral shall be deemed automatically released and the DIP 
Liens shall automatically be deemed to apply to such Letter of Credit Cash 
Collateral subject to the relative priorities set forth herein. 

(iii) Upon entry of the Interim Order, the Issuing Banks were thereby 
authorized to deliver notices of non-renewal with respect to any Prepetition ABL 
Letters of Credit in accordance with the terms of the applicable Prepetition ABL 
Letter of Credit.  The Debtors shall pay all Prepetition ABL Letter of Credit fees in 
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cash as they come due in accordance with the applicable cash collateral agreement 
or the Prepetition ABL Credit Agreement, if applicable.  The Issuing Banks were 
thereby authorized to apply Letter of Credit Cash Collateral to the payment of any 
Prepetition ABL Letter of Credit fees that become due and are not otherwise paid 
in accordance herewith. 

(iv) Notwithstanding the ABL Refinancing, any indemnities or other 
obligations that by their terms survive the termination of the Prepetition ABL Loan 
Documents remain in full force and effect and enforceable by the Prepetition ABL 
Secured Parties against the Debtors and other parties subject thereto. 

(v) To the extent the Debtors require any documents to be prepared and 
filed to evidence the release of liens as a result of the ABL Refinancing, the Debtors 
shall reimburse the Prepetition ABL Secured Parties for any reasonable and 
documented fees, costs and expenses (including fees of counsel) incurred in 
connection the drafting and registration of any lien termination in any domestic or 
foreign jurisdiction.  

(vi) Nothing in this Final Order or the DIP Loan Documents shall 
prejudice the rights, remedies and privileges of the Prepetition ABL Agent and the 
Prepetition ABL Lenders granted in the Bankruptcy Code or as set forth in the 
Prepetition ABL Loan Documents to the extent the Prepetition ABL Secured 
Obligations are, after repayment, required to be disgorged or otherwise avoided or 
reinstated, and all of the Prepetition ABL Agent’s and Prepetition ABL Lenders’ 
rights, remedies and priorities under the Bankruptcy Code and the Prepetition ABL 
Loan Documents (including the Prepetition Intercreditor Agreement) are hereby 
fully preserved, including, their right to seek additional or further adequate 
protection or to terminate the consensual use of cash collateral.  The rights of all 
other parties in interest to, subject to the Prepetition Intercreditor Agreement, object 
to such further request of adequate protection or the Debtors’ right to seek non-
consensual use of cash collateral are expressly reserved. 

(f) DIP Fees and Expenses; Indemnification.  The DIP Loan Parties are hereby 

authorized and directed to pay, as and when due, any and all (i) fees, premiums or other payments 

payable under the DIP Loan Documents (including, without limitation, fees payable under the 

Syndication Procedures, the Fronting Fee, the Backstop Premium (which shall be paid in kind and 

added the principal amount of the First Out DIP Term Loans), the Commitment Premium (which 

shall be paid in kind and added to the principal amount of the First Out DIP Term Loans), and the 

Equity Premium (which shall be fully earned and payable upon the DIP Term Lenders exchanging 

their DIP Term Loans for Exit Term Loans (as defined in the Transaction Support Agreement) on 
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the effective date of the chapter 11 plan)), and in any separate letter agreements between any of 

the DIP Loan Parties, on the one hand, and any DIP Agent and/or DIP Lenders, on the other hand, 

including, without limitation, put option premiums, “seasoning” fees, commitment payments, 

unused facility payments, early termination, prepayment or exit payments, fees of the DIP Agents, 

or other amounts referred to therein, (ii) amounts due (or that may become due) to the 

“Indemnitees” (as defined in the DIP Credit Agreements) in respect of the indemnification 

obligations under the DIP Loan Documents, which are hereby approved, and (iii) costs, expenses 

and disbursements of the DIP Secured Parties payable under the DIP Loan Documents and this 

Final Order, including, without limitation, the reasonable and documented fees and expenses of 

(A) Paul Hastings, LLP, as counsel to the DIP Term Agents, (B) Paul Hastings LLP, as counsel to 

the ad hoc group of certain Prepetition First Lien Lenders (the “Ad Hoc Lender Group”), 

(C) Greenhill & Co., LLC, as investment banker to the Ad Hoc Lender Group, (D) AlixPartners, 

LLP, as financial advisor to the Ad Hoc Lender Group, (E) any other accountants, consultants, 

attorneys, advisors, appraisers, or other professionals that may be retained by the Ad Hoc Lender 

Group with the consent of the Borrower, such consent not to be unreasonably withheld or delayed 

(the advisors listed in the foregoing subclauses (B)-(E), the “Term Lender Advisors”) and 

(f) Riemer & Braunstein LLP and Frost Brown Todd LLP, as co-counsel to the ABL DIP Agent 

(the “ABL DIP Advisor”, and together with the Term Lender Advisors, the “Lender Advisors”) in 

the case of each of the foregoing clauses (i)-(iii), whether or not such payments, premiums, fees, 

costs, expenses or other amounts arose before or after the Petition Date and whether or not the 

transactions contemplated herein or in the DIP Loan Documents are consummated, without the 

need to file fee or retention applications with the Court, without the need to comply with the U.S. 

Trustee’s fee guidelines, and all such payments, premiums, fees, costs, expenses and other amounts 
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are hereby approved (and, to the extent paid prior to the entry of this Final Order, ratified in full), 

shall be non-refundable and irrevocable, and shall not be subject to any contest, attack, objection, 

challenge, defense, claim, counterclaim or Cause of Action, including any Avoidance Action, or 

any other claim or Cause of Action seeking the reduction, setoff, offset, recoupment, 

recharacterization, subordination (whether equitable, contractual or otherwise), reclassification, 

disgorgement, disallowance, impairment, surcharge, recovery, or any other claim or Cause of 

Action of any nature and description whatsoever, whether arising under the Bankruptcy Code, 

applicable non-bankruptcy law or otherwise.  In the case of the foregoing clause (iii), all payments 

shall be subject to the procedures set forth in paragraph 11 of this Final Order.   

3. DIP Obligations.   

(a) Upon execution and delivery of the DIP Loan Documents, the DIP Loan 

Documents constituted and shall continue to constitute valid, binding, enforceable, and 

non-avoidable obligations of each of the DIP Loan Parties, and were and shall continue to be fully 

enforceable against each of the DIP Loan Parties, their estates, and any successors thereto, 

including, without limitation, any estate representative or trustee appointed in any of the Chapter 

11 Cases or in any case under Chapter 7 of the Bankruptcy Code upon the conversion of any of 

the Chapter 11 Cases, or in any other proceedings superseding or relating to any of the foregoing 

and/or upon the dismissal of any of the Chapter 11 Cases or any such successor cases (collectively, 

the “Successor Cases”), in each case, in accordance with the terms of the DIP Loan Documents 

and this Final Order. 

(b) Upon execution and delivery of the DIP Loan Documents, the DIP Loan 

Parties were and shall continue to be jointly and severally liable for all DIP Obligations, including, 

without limitation, all loans, advances, extensions of credit, financial accommodations, principal, 
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interest, premiums or similar amounts, fees, costs, expenses, charges, indemnification and 

reimbursement obligations (whether contingent or absolute), and all other obligations or amounts 

(including without limitation, all “Obligations” as defined in the DIP Term Credit Agreement and 

all “Obligations” as defined in the ABL DIP Credit Agreement), whether or not such obligations 

arose before or after the Petition Date, whenever the same shall become due, whether at stated 

maturity, by required prepayment, declaration, acceleration, demand or otherwise, in each case, 

which may now or from time to time be owing by any of the DIP Loan Parties to the applicable 

DIP Agent, for the benefit of itself and the applicable DIP Secured Parties, or any of the DIP 

Lenders under the DIP Loan Documents or this Final Order.  The DIP Obligations shall be due 

and payable, without notice or demand, and the use of Cash Collateral shall automatically cease, 

on the DIP Termination Date (as defined below) (subject to paragraph 21 hereof). 

(c) All obligations incurred, payments made, and transfers or grants of security 

interests and liens set forth in the Orders and the DIP Loan Documents by the DIP Loan Parties 

were, pursuant to the Interim Order, and hereby are, granted to or for the benefit of the DIP Secured 

Parties or Prepetition Secured Parties for fair consideration and reasonably equivalent value and 

are granted contemporaneously with the making of the loans and commitments and other financial 

accommodations secured thereby.  Except as otherwise set forth in this Final Order, no obligation, 

payment, transfer, or grant of liens and security interests under the Orders or the DIP Loan 

Documents to the DIP Secured Parties or the Prepetition First Lien Secured Parties (including, 

without limitation, the DIP Obligations, the DIP Liens, the DIP Superpriority Claims, the First 

Lien Adequate Protection Liens, the First Lien Adequate Protection Claims, the First Lien 

Adequate Protection Obligations, or any adequate protection payments provided hereunder) shall 

be limited, stayed, restrained, voidable, avoidable, or recoverable under the Bankruptcy Code or 
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under any applicable law, or subject to any contest, attack, objection, challenge, defense, claim, 

counterclaim or Cause of Action, including any Avoidance Action or any other claim or Cause of 

Action seeking reduction, setoff, offset, recoupment, recharacterization, subordination (whether 

equitable, contractual or otherwise), reclassification, disgorgement, disallowance, impairment, 

marshalling, surcharge, recovery, or any other claim or Cause of Action of any nature and 

description whatsoever, whether arising under the Bankruptcy Code, applicable non-bankruptcy 

law or otherwise (in each case in accordance with and subject to the fee review procedures set 

forth in paragraph 11 hereof). 

4. No Obligation to Extend Credit.  The DIP Secured Parties shall have no obligation 

to make any loan or advance available under the applicable DIP Loan Documents unless all of the 

conditions precedent to the making of such loan or advance by the applicable DIP Secured Parties 

under the applicable DIP Loan Documents, the Orders have been satisfied in full (or waived) in 

accordance with the terms of the DIP Loan Documents and this Final Order, as applicable.  

Notwithstanding anything contained in this Final Order or the DIP Loan Documents to the 

contrary, unless otherwise consented to by the Required DIP Lenders, as applicable, in accordance 

with the applicable DIP Credit Agreement and subject to Court approval, in no event shall (i) the 

aggregate principal amount of the First Out DIP Term Loans available or outstanding under the 

DIP Term Credit Agreement at any time (after giving effect to all DIP Term Borrowings previously 

made or requested) exceed the total First Out DIP Term Commitments, (ii) the aggregate principal 

amount of the ABL DIP Loans available or outstanding under the ABL DIP Credit Agreement at 

any time (after giving effect to all outstanding ABL DIP Borrowings previously made or 

requested) exceed the total ABL DIP Commitments, (iii) the aggregate principal amount of the 

First Out DIP Term Loans from any DIP Term Lender exceed such DIP Term Lender’s First Out 
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DIP Term Commitment or (iv) the aggregate principal amount of the outstanding ABL DIP Loans 

from any ABL DIP Lender exceed such ABL DIP Lender’s ABL DIP Commitment. 

5. No Duty to Monitor Compliance.  None of the DIP Secured Parties or the 

Prepetition Secured Parties shall have any obligation or responsibility to monitor the DIP Loan 

Parties’ use of DIP Collateral, Prepetition Collateral or Cash Collateral, and each of the DIP 

Secured Parties and Prepetition Secured Parties may rely upon the Debtors’ representations that 

the use of DIP Collateral, Prepetition Collateral and Cash Collateral complies with and is in 

accordance with the requirements of this Final Order and the DIP Loan Documents. 

6. DIP Liens. 

(a) DIP Liens.  Effective upon entry of the Interim Order, and without the 

necessity of the execution, recordation or filing of any pledge, collateral or security documents, 

mortgages, deeds of trust, financing statements, notations of certificates of title for titled goods, or 

other document or instrument, or the taking of any other action (including, without limitation, 

entering into any lockbox or deposit account control agreements or other action to take possession 

or control of any DIP Collateral), (x) as security for the prompt and complete payment and 

performance of all ABL DIP Obligations when due (whether at stated maturity, by required 

prepayment, acceleration or otherwise), the ABL DIP Agent, for the benefit of itself and the other 

ABL DIP Secured Parties, was granted on an interim basis pursuant to the Interim Order, and is 

hereby granted on a final basis, valid, binding, enforceable, non-avoidable, and automatically and 

properly perfected liens and security interests (collectively, the “ABL DIP Liens”) in all DIP 

Collateral and (y) as security for the prompt and complete payment and performance of all DIP 

Term Obligations when due (whether at stated maturity, by required prepayment, acceleration or 

otherwise), the DIP Term Collateral Agent, for the benefit of itself and the other DIP Term Secured 
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Parties, was granted on an interim basis pursuant to the Interim Order, and is hereby granted a final 

basis, valid, binding, enforceable, non-avoidable, and automatically and properly perfected liens 

and security interests (collectively, the “Term DIP Liens”, and together with the ABL DIP Liens, 

the “DIP Liens”) in all DIP Collateral, in each case of the foregoing clauses (x) and (y), subject 

and subordinate to the Carve Out, and subject to the relative priorities and provisions set forth in 

paragraph 6(c) of this Final Order, Exhibit 2 of this Final Order and the DIP Intercreditor 

Agreement.  

(b) The term “DIP Collateral” means all assets and properties of each of the 

DIP Loan Parties and their estates, of any kind or nature whatsoever, whether tangible or 

intangible, real, personal or mixed, whether now owned or consigned by or to, or leased from or 

to, or hereafter acquired by, or arising in favor of, any of the DIP Loan Parties (including under 

any trade names, styles or derivations thereof), whether prior to or after the Petition Date, and 

wherever located, including, without limitation, (i) all of the DIP Loan Parties’ rights, title and 

interests in all “Collateral” (as defined in the DIP Credit Agreements), Prepetition Collateral 

(including Cash Collateral), ABL Priority Collateral and Term Loan Priority Collateral (each as 

defined in the Prepetition Intercreditor Agreement), (ii) all money, cash and cash equivalents, all 

funds in any deposit accounts, securities accounts, commodities accounts or other accounts 

(together with any and all money, cash and cash equivalents, instruments and other property 

deposited therein or credited thereto from time to time), all accounts receivable and other 

receivables (including those generated by intercompany transactions), all rights to payment, 

contracts and contract rights, all instruments, documents and chattel paper, all securities (whether 

or not marketable), all goods, furniture, machinery, plants, equipment, vehicles, inventory and 

fixtures, all real property interests, all interests in leaseholds (to the extent permitted herein), all 
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franchise rights, all patents, tradenames, trademarks, copyrights, licenses and all other intellectual 

property, all general intangibles, tax or other refunds, or insurance proceeds, all equity interests, 

capital stock, limited liability company interests, partnership interests and financial assets, all 

investment property, all supporting obligations, all letters of credit and letter of credit rights, all 

commercial tort claims (including, for the avoidance of doubt, any Cause of Action related 

thereto), all books and records (including, without limitation, customers lists, credit files, computer 

programs, printouts and other computer materials and records), and all rents, products, offspring, 

profits, and proceeds of each of the foregoing and all accessions to, substitutions and replacements 

for, each of the foregoing, including any and all proceeds of any insurance (including any business 

interruption and property insurance), indemnity, warranty or guaranty payable to any DIP Loan 

Party from time to time with respect to any of the foregoing, and (iii)  all proceeds of and property 

that is recovered from or becomes unencumbered as a result of, whether by judgment, settlement 

or otherwise, Avoidance Actions (“Avoidance Action Proceeds”).  Notwithstanding anything to 

the contrary set forth herein, neither (x) Excluded Property (as defined in the DIP Credit 

Agreements) nor (y) security deposits of landlords with respect to non-residential real property 

leases shall be subject to the DIP Liens or First Lien Adequate Protection Liens to the extent that 

such deposits sit outside of the DIP Loan Parties’ bankruptcy estates; provided that such DIP Liens 

and First Lien Adequate Protection Liens shall attach to any reversionary interest of a DIP Loan 

Party in such security deposit in accordance with the priorities set forth on Exhibit 2 hereto. 

(c) Priority of DIP Liens. The DIP Liens shall have the following ranking and 

priorities (subject in all cases to the Carve Out): 

(i) First Priority Liens on Unencumbered Property.  Subject to the 
priorities set forth in Exhibit 2 attached hereto, pursuant to section 364(c)(2) of the 
Bankruptcy Code, the ABL DIP Liens and the Term DIP Liens shall be valid, binding, 
continuing, enforceable, non-avoidable, fully and automatically perfected first priority 
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liens and security interests in all DIP Collateral that is not subject to Permitted Prior Liens, 
including, for the avoidance of doubt, Avoidance Action Proceeds (collectively, the 
“Unencumbered Property”).  

(ii) Priming Term DIP Liens and Junior DIP Liens.  Pursuant to sections 
364(c)(3) and 364(d)(1) of the Bankruptcy Code, the Term DIP Liens shall be valid, 
binding, continuing, enforceable, non-avoidable, fully and automatically perfected liens 
and security interests in all DIP Collateral, which Term DIP Liens (A) shall be subject and 
subordinate to (1) Permitted Prior Liens and (2) solely with respect to ABL Priority 
Collateral (as defined in the DIP Intercreditor Agreement) and DIP Collateral of a type that 
would otherwise constitute ABL Priority Collateral (collectively, the “ABL Priority DIP 
Collateral”), the ABL DIP Liens, (B) shall be subject to the DIP Intercreditor Agreement 
and the priorities set forth in Exhibit 2 attached hereto, and (C) shall be senior to any and 
all other liens and security interests in the DIP Collateral including, without limitation, all 
liens and security interests in the Term Loan Priority Collateral (as defined in the DIP 
Intercreditor Agreement) or any DIP Collateral that would otherwise constitute Term Loan 
Priority Collateral (including, without limitation, any First Lien Adequate Protection Liens 
(as defined below) and Prepetition First Lien Liens;  

(iii) Priming ABL DIP Liens and Junior ABL DIP Liens.  Pursuant to 
sections 364(c)(3) and 364(d)(1) of the Bankruptcy Code, the ABL DIP Liens shall be 
valid, binding, continuing, enforceable, non-avoidable, fully and automatically perfected 
liens and security interests in all DIP Collateral (other than as described in clause (c)(i) of 
this paragraph 6), which ABL DIP Liens (A) shall be subject and subordinate to (1) 
Permitted Prior Liens, and (2) solely with respect to Term Priority Collateral and DIP 
Collateral of a type that would otherwise constitute Term Priority Collateral, the Term DIP 
Liens, the First Lien Adequate Protection Liens and Prepetition First Lien Liens, (B) shall 
be subject to the DIP Intercreditor Agreement and the priorities set forth in Exhibit 2 
attached hereto, and (C)  shall be senior to any and all other liens and security interests in 
the DIP Collateral, including, without limitation, all liens and security interests in the ABL 
Priority Collateral (as defined in the DIP Intercreditor Agreement) or any DIP Collateral 
that would otherwise constitute ABL Priority Collateral (including, without limitation, any 
Term DIP Liens, First Lien Adequate Protection Liens and Prepetition First Lien Liens in 
ABL Priority Collateral). 

(iv) DIP Liens Senior to Other Liens.  Except to the extent expressly 
permitted hereunder, the DIP Liens and the DIP Superpriority Claims shall not be made 
subject or subordinate to or pari passu with (A) any lien, security interest or claim 
heretofore or hereinafter granted in any of the Chapter 11 Cases or any Successor Cases, 
including any lien, security interest or claim granted in favor of any federal, state, 
municipal, or other governmental unit (including any regulatory body), commission, board 
or court for any liability of the DIP Loan Parties, (B) any lien or security interest that is 
avoided and preserved for the benefit of the DIP Loan Parties and their estates under 
section 551 of the Bankruptcy Code or otherwise, (C) any intercompany or affiliate claim, 
lien or security interest of the DIP Loan Parties or their affiliates, or (D) any other lien, 
security interest or claim arising under section 363 or 364 of the Bankruptcy Code granted 
on or after the date hereof. 
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(v) DIP Proceeds Account.  Notwithstanding anything to the contrary 
contained herein, the DIP Term Collateral Agent, for the benefit of the DIP Term Secured 
Parties, shall have a valid, binding, continuing, enforceable, non-avoidable, fully and 
automatically perfected lien and security interest in the DIP Proceeds Account, which lien 
shall be exclusive to the DIP Term Collateral Agent, and such DIP Proceeds Account shall 
not be encumbered by any other lien in favor of any other party, including, the DIP ABL 
Secured Parties.    

7. DIP Superpriority Claims.  Pursuant to sections 364(c)(1) and 364(e) of the 

Bankruptcy Code, subject to the Carve Out, (A) the ABL DIP Obligations shall constitute allowed 

superpriority administrative expense claims against each of the Debtors in each of the Chapter 11 

Cases and any Successor Cases on account of the ABL DIP Obligations, with priority (except as 

set forth in clause (C) of this paragraph 7) over any and all other administrative expense claims 

and all other claims against the Debtors, now existing or hereafter arising, of any kind or nature 

whatsoever, including, without limitation, the First Lien Adequate Protection Claims and all 

administrative expense claims of the kind specified in or ordered pursuant to sections 105, 326, 

328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546, 726, 1113 or 1114 of the Bankruptcy Code, or 

any other provision of the Bankruptcy Code, whether or not such expenses or claims may become 

secured by a judgment lien or other non-consensual lien, levy or attachment (the “ABL DIP 

Superpriority Claims”), (B) the Term DIP Obligations shall constitute allowed superpriority 

administrative expense claims against each of the Debtors in each of the Chapter 11 Cases and any 

Successor Cases on account of the Term DIP Obligations, with priority (except as set forth in 

clause (C) of this paragraph 7) over any and all other administrative expense claims and all other 

claims against the Debtors, now existing or hereafter arising, of any kind or nature whatsoever, 

including, without limitation, the First Lien Adequate Protection Claims and all administrative 

expense claims of the kind specified in or ordered pursuant to sections 105, 326, 328, 330, 331, 

503(b), 506(c), 507(a), 507(b), 546, 726, 1113 or 1114 of the Bankruptcy Code, or any other 

provision of the Bankruptcy Code, whether or not such expenses or claims may become secured 
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by a judgment lien or other non-consensual lien, levy or attachment (the “Term DIP Superpriority 

Claims”; together with the ABL DIP Superpriority Claims, the “DIP Superpriority Claims”) and 

(C) the priority of the ABL DIP Superpriority Claims shall be pari passu with the priority of the 

Term DIP Superpriority Claims.  The DIP Superpriority Claims shall be payable by each of the 

Debtors, on a joint and several basis, and shall have recourse to all DIP Collateral, subject only to 

the Carve Out.  The DIP Superpriority Claims shall be entitled to the full protection of section 

364(e) of the Bankruptcy Code, including in the event that this Final Order or any provision hereof 

is reversed or modified, on appeal or otherwise.  

8. Use of DIP Collateral, Prepetition Collateral and Cash Collateral. 

(a) The DIP Loan Parties were pursuant to the Interim Order and are hereby 

authorized on a final basis to use the proceeds of DIP Loans and all Cash Collateral solely to the 

extent permitted under the Approved DIP Budget (subject to Permitted Variances) and subject to 

the terms and conditions set forth in the DIP Loan Documents and this Final Order.  Except on the 

terms and conditions of this Final Order and the DIP Documents, the Debtors shall not be permitted 

to use Cash Collateral absent further order of the Court. 

(b) Without the prior written consent of the ABL DIP Agent (as concerns the 

ABL Priority Collateral) or the Term DIP Agent (as concerns Term Priority Collateral), in each 

case subject to Section 6.4 of the DIP Intercreditor Agreement, the Debtors shall not sell, transfer, 

lease, encumber, or otherwise dispose of any portion of the ABL Priority Collateral or Term 

Priority Collateral, as applicable (or enter into any binding agreement to do so), except as permitted 

by the DIP Loan Documents. All collection and proceeds, whether from ordinary course 

collections, asset sales, debt or equity issuances, insurance recoveries, condemnation, or otherwise, 

will be deposited and applied as required by this Final Order and the DIP Loan Documents (subject 
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to paragraph 37 hereof and the priorities set forth on Exhibit 2 hereto).  Except as may be provided 

in the DIP Loan Documents, and subject to the terms of the DIP Intercreditor Agreement and the 

priorities set forth on Exhibit 2 hereto, the Debtors are authorized and directed, upon the closing 

of a sale of any of the DIP Collateral, to immediately pay all proceeds of any such sale to the 

applicable DIP Agent, for the benefit of itself and the applicable DIP Secured Parties, to satisfy 

the DIP Obligations in accordance with this Final Order and the DIP Loan Documents, in each 

case, subject to the DIP Intercreditor Agreement, until the DIP Obligations are Paid in Full,8 and 

any order approving the sale of such DIP Collateral shall provide that the sale is conditioned upon 

such payment of DIP Obligations (except to the extent otherwise agreed in writing by the 

applicable DIP Agent).   

9. Budget and Variance Reporting.  

(a) The Initial Budget sets forth, on a line item, cumulative and aggregate basis, 

(i) the Debtors’ projected cash receipts expected to be collected, and necessary disbursements and 

expenditures (including debt service costs) expected to be incurred or made, by the Debtors, in 

each case, for each calendar week during the period from the calendar week ending on the Friday 

of the calendar week in which the Petition Date occured through and including the end of the sixth 

(6th) calendar week thereafter, (ii) the sum of weekly unused availability under the DIP Facilities, 

plus unrestricted cash on hand, (iii) the weekly outstanding principal balance of amounts 

outstanding under the DIP Facilities, and (iv) a professional fee accrual budget with respect to the 

 
8  The term “Paid in Full” or “Payment in Full” means the indefeasible payment in full in cash of all DIP 

Obligations or Prepetition Secured Obligations, as the case may be, other than contingent indemnification and 
expense reimbursement obligations for which no claim or demand has been asserted, and all commitments 
thereunder have been terminated or expired. For purposes of the Prepetition Intercreditor Agreement and the DIP 
Intercreditor Agreement, upon the ABL Refinancing Effective Date, the “Discharge of ABL Obligations” shall 
not be deemed to have occurred with respect to the ABL DIP Secured Obligations as a result of the occurrence of 
the ABL Refinancing and the refinancing of the Prepetition ABL Secured Obligations with the ABL DIP Secured 
Obligations.  
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anticipated professional fees and expenses to be incurred by each applicable professional advisor 

during such period. 

(b) Updated Budgets.  No later than 5:00 p.m. (New York City time) on every 

fourth Thursday (commencing with the Thursday occurring four weeks after the entry of the 

Interim Order), January 23, 2025 (each such Thursday, the “Updated Budget Deadline”), the DIP 

Loan Parties shall deliver to the DIP Agents, the Lender Advisors and the DIP Lenders a 

supplement to the Initial Budget (each, an “Updated Budget”), covering the 6-week period 

commencing with the Saturday of the calendar week immediately preceding such Updated Budget 

Deadline, in each case consistent with the form and detail set forth in the Initial Budget and 

including a forecasted unrestricted cash balance as well as a line-item report setting forth the 

estimated fees and expenses to be incurred by each professional advisor on a weekly 

basis; provided, however, that (x) (i) the Updated Budget will be deemed approved unless either 

DIP Agent provides written notice of their objection to such Updated Budget (which notice may 

be provided by any DIP Agent or by any of the Term Lender Advisors (on behalf of the Term DIP 

Lenders) via e-mail) within three (3) Business Days of the delivery of such Updated Budget, at 

which point, the Approved DIP Budget shall be the Initial Budget until superseded by an approved 

Updated Budget and (y) if neither DIP Agent, nor any of the Term Lender Advisors provides 

written notice of their objection to such Updated Budget (which notice of objection may be 

provided by any of the Lender Advisors on their respective client’s behalf via email) within such 

three (3) Business Day period, the Updated Budget shall be in full force and effect and shall 

constitute the Approved DIP Budget for all purposes hereunder.  The Term DIP Required Lenders 

shall not have any obligation to approve any Updated Budget. 
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(c) No later than 5:00 p.m. (New York City time) every Thursday, commencing 

with the Thursday of the second week following the week after the calendar week in which the 

Petition Date occurred (i.e., January 9, 2025) (each such Thursday, the “Variance Report 

Deadline”), the DIP Loan Parties shall deliver to the DIP Agents and the Lender Advisors a 

variance report, each in form, detail and substance satisfactory to the Required DIP Lenders in 

their sole discretion (each, a “Variance Report”), setting forth the difference between, on a line-

by-line and aggregate basis, (i) actual operating receipts and budgeted operating receipts as set 

forth in the Approved DIP Budget, as the case may be (the “Receipts Variance”), and (ii) (x) actual 

operating disbursements and budgeted operating disbursements as set forth in the Approved DIP 

Budget, as the case may be, excluding the professional fees and expenses of the Debtor 

Professionals (the “Disbursements Variance”) and (y) disbursements and accrued professional 

fees and expenses based on such professional’s Weekly Statements (as defined below) of each 

Debtor Professional each as a separate line item as set forth in the Approved DIP Budget 

(collectively, the “Professionals Disbursements Variance”, and as so reported, each a 

“Professional Fees Variance Report”), for the following periods: (x) in the case of the first 

Professional Fees Variance Report, the period beginning on the day following the Petition Date 

through Saturday of the week prior to delivery of the Professional Fees Variance Report; and (y) 

in each case thereafter, with respect to each Variance Report and Professional Fees Variance 

Report, for the full two-week period ending on the Saturday of the week immediately preceding 

the applicable Variance Report Deadline (each of the periods in the immediately foregoing clauses 

(x) and (y), the “Applicable Period”), together with a reasonably detailed explanation of such 

Receipts Variance, Disbursements Variance, and Professional Fees Variance Report (as applicable 

for such Applicable Period; provided, that the (x) first Professional Fees Variance Report shall be 
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delivered on the Thursday of the week following the calendar week in which the Petition Date 

occurred (i.e., January 2, 2025) and (y) all Professional Disbursement Variances shall, as set forth 

in each Professional Fees Variance Report, be tested together on a cumulative basis and not on a 

cumulative basis with all other disbursements under the Disbursements Variance. 

10. Adequate Protection. The Prepetition First Lien Secured Parties are entitled, 

pursuant to sections 361, 362, 363(e) and 507 of the Bankruptcy Code, to adequate protection of 

their Prepetition First Lien Liens in Prepetition Collateral (including Cash Collateral), as follows 

(the liens, security interests, payments and other obligations set forth in this paragraph 10, are 

collectively referred to herein as the “First Lien Adequate Protection Obligations”): 

(a) Adequate Protection for Prepetition ABL Secured Parties Terminated.  In 

accordance with the terms of the Interim Order, upon the ABL Refinancing Effective Date, the 

ABL Adequate Protection Claims, ABL Adequate Protection Liens, and First Lien Adequate 

Protection Obligations (each as defined in the Interim Order) granted to the Prepetition ABL 

Secured Parties were automatically released and terminated. 

(b) Adequate Protection for Prepetition First Lien Secured Parties. The 

Prepetition First Lien Secured Parties are hereby granted the following adequate protection of their 

Prepetition First Lien Liens in the Prepetition First Lien Collateral (including Cash Collateral): 

(i) First Lien Adequate Protection Claims.  The Prepetition First Lien 
Agent, for the benefit of itself and the Prepetition First Lien Lenders, is hereby granted, to 
the extent and in the amount of any Diminution in Value of the Prepetition First Lien Liens 
in the Prepetition First Lien Collateral (including Cash Collateral), superpriority 
administrative expense claims contemplated by section 507(b) of the Bankruptcy Code 
against each of the DIP Loan Parties in each of their respective Chapter 11 Cases and any 
Successor Cases (the “First Lien Adequate Protection Claims”), which shall be payable 
by each of the DIP Loan Parties, on a joint and several basis, and shall have recourse to all 
DIP Collateral. The First Lien Adequate Protection Claims shall be (a) subject and 
subordinate to the Carve Out and the DIP Superpriority Claims, (b) subject to the DIP 
Intercreditor Agreement and the relative priorities set forth in Exhibit 2 attached hereto, 
and (c) senior to any and all other administrative expense claims and all other claims 
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against the DIP Loan Parties and their estates, now existing or hereafter arising, of any kind 
or nature.  

(ii) First Lien Adequate Protection Liens. The Prepetition First Lien 
Agent, for the benefit of itself and the Prepetition First Lien Lenders, is hereby granted, 
effective and automatically perfected as of the Petition Date, and without the necessity of 
the execution, recordation or filing of any pledge, collateral or security documents, 
mortgages, deeds of trust, financing statements, notations of certificates of title for titled 
goods, or any other document or instrument, or the taking of any other action (including, 
without limitation, entering into any lockbox or deposit account control agreement or other 
action to take possession or control of any DIP Collateral), to the extent and in the amount 
of any Diminution in Value of the Prepetition First Lien Liens in the Prepetition First Lien 
Collateral, valid, binding, enforceable and perfected post-petition liens on and security 
interests in all DIP Collateral (the “First Lien Adequate Protection Liens”). The First Lien 
Adequate Protection Liens shall be (a) subject to the Carve Out, the DIP Liens, and 
Permitted Prior Liens, and with respect to ABL Priority Collateral, the ABL DIP Liens, (b) 
subject to the relative priorities set forth in Exhibit 2 attached hereto, and (c) senior to any 
and all other liens and security interests in the DIP Collateral. 

(c) Additional Adequate Protection for Prepetition First Lien Secured Parties. 

As additional adequate protection of the Prepetition First Lien Liens in the Prepetition First Lien 

Collateral (including Cash Collateral), the Debtors are hereby authorized to provide, and the 

Prepetition First Lien Secured Parties are hereby granted, additional adequate protection in the 

form of the following: 

(i) Fees and Expenses. The Debtors are authorized and directed to pay, 
without the necessity of filing formal fee applications or compliance with the 
U.S. Trustee’s fee guidelines, whether arising prior to or after the Petition Date, (A) the 
reasonable and documented out-of-pocket fees, costs and expenses of the Prepetition First 
Lien Agent, including, without limitation, the reasonable and documented fees and 
expenses of (x) Simpson Thacher & Bartlett LLP, as counsel to the Prepetition First Lien 
Agent, and (y) a single firm as local counsel to the Prepetition First Lien Agent which shall 
be the same local counsel retained by the Prepetition ABL Agent (collectively, the “First 
Lien Agent Fees and Expenses”), and (B) the reasonable and documented out-of-pocket 
fees and expenses of the members of the Ad Hoc Lender Group, including, without 
limitation, the fees and expenses of the Lender Advisors (collectively, the “Ad Hoc Lender 
Group Fees and Expenses”, and together with the First Lien Agent Fees and Expenses, 
the “First Lien Fees and Expenses”), in each case, as follows: (1) promptly following the 
entry of the Interim Order, the Debtors shall pay in full in cash all First Lien Fees and 
Expenses arising on or prior to the Petition Date, (2) upon the Effective Date, the Debtors 
shall pay in full in cash all First Lien Fees and Expenses arising through the Effective Date, 
and (3) thereafter, subject in the case of professional fees to the procedures set forth in 
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paragraph 11 of this Final Order, the Debtors shall pay in full in cash all First Lien Fees 
and Expenses that arise following the Effective Date.  

(ii) Reporting.  The Debtors shall provide the Prepetition First Lien 
Agent and the Lender Advisors with all reports, documents and other information required 
to be delivered to the DIP Secured Parties under the DIP Loan Documents, and this Final 
Order contemporaneously with the delivery of such information to the DIP Secured Parties. 

11. Adequate Protection Fees and Expenses. The invoices with respect to the 

professional fees and expenses payable under paragraphs 2(f), 10(b)(ii)(3) and 10(d)(ii)(3) of this 

Final Order shall not be required to comply with the U.S. Trustee guidelines, nor shall the 

applicable professionals be required to file fee applications with the Court with respect to any fees 

or expenses payable hereunder, and all invoices therefor may be in summary form only (and shall 

not be required to contain individual time entries, and may be redacted or modified to the extent 

necessary to delete any information subject to the attorney-client privilege, any information 

constituting attorney work product, or any other confidential information, and the provision of 

such invoices shall not constitute any waiver of the attorney-client privilege or of any benefits of 

the attorney work product doctrine), and shall, by email, be provided to counsel to lead 

restructuring counsel for the Debtors, counsel to any Official Committee, and the U.S. Trustee 

(the “Fee Notice Parties”); provided, however, if no objection to payment of the requested fees 

and expenses is made in writing by any of the Fee Notice Parties within ten (10) calendar days 

after delivery of such invoices (the “Fee Objection Period”), then, upon the expiration of the Fee 

Objection Period, without further order of, or application to, the Court or notice to any other party, 

such fees and expenses shall be promptly paid by the Debtors and, in any event, no later than three 

(3) Business Days after expiration of the Fee Objection Period; provided, further, however, if an 

objection is made by any of the Fee Notice Parties within the Fee Objection Period to payment of 

the requested fees and expenses, the undisputed portion shall promptly be paid by the Debtors, and 

in any event, no later than three (3) Business Days after expiration of the Fee Objection Period, 
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and the disputed portion shall only be paid upon resolution of such objection by the applicable 

parties or by order of the Court. Any hearing on an objection to the payment of any fees, costs or 

expenses set forth in a professional fee invoice shall be limited to reasonableness of the fees, costs 

and expenses that are the subject of such objection. Subject to this paragraph 11, none of the 

adequate protection payments required to be made pursuant to this Final Order shall be subject to 

claim, counterclaim, challenge, setoff, subordination, recharacterization, defense, avoidance or 

disgorgement in the Chapter 11 Cases or any Successor Cases.  

12. Adequate Protection Reservation of Rights of Prepetition First Lien Secured 

Parties. Notwithstanding any other provision hereof, the grant of adequate protection to the 

Prepetition First Lien Secured Parties pursuant to this Final Order shall not be deemed an 

admission that the interests of such Prepetition First Lien Secured Parties are indeed adequately 

protected, and is without prejudice to the right of the Prepetition First Lien Secured Parties (subject 

to the Prepetition Intercreditor Agreement) to seek additional relief with respect to the use of 

Prepetition Collateral (including Cash Collateral), or to seek modification of the grant of adequate 

protection provided hereby so as to provide different or additional adequate protection, and without 

prejudice to the right of the Debtors or any other party in interest to contest any such modification. 

Nothing herein shall be deemed to waive, modify or otherwise impair the respective rights of the 

Prepetition Secured Parties under the Prepetition Loan Documents, the Prepetition Intercreditor 

Agreement, or under applicable law, and the Prepetition Secured Parties expressly reserve all of 

their respective rights and remedies whether now existing or hereafter arising under the Prepetition 

Loan Documents and applicable law.  Without limiting the foregoing, nothing contained in this 

Final Order shall impair or modify the application of section 507(b) of the Bankruptcy Code in the 
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event that the adequate protection provided hereunder is insufficient to compensate the Prepetition 

First Lien Secured Parties for any Diminution in Value during the Chapter 11 Cases. 

13. Reservation of Rights.  Notwithstanding anything herein to the contrary, the entry 

of this Final Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly: (a) the rights of the DIP Secured Parties or the Prepetition First Lien Secured Parties 

(subject to the DIP Intercreditor Agreement and this Final Order) to seek any other or supplemental 

relief in respect of the Debtors; (b) subject to the DIP Intercreditor Agreement, the rights of the 

DIP Secured Parties or the Prepetition First Lien Secured Parties under the DIP Loan Documents 

or the Prepetition Loan Documents (including the Prepetition Intercreditor Agreement), the 

Bankruptcy Code or applicable non-bankruptcy law, including, without limitation, the right to 

(i) request modification of the automatic stay of section 362 of the Bankruptcy Code; (ii) request 

dismissal of any of the Chapter 11 Cases, conversion of any or all of the Chapter 11 Cases to a 

case under chapter 7, or appointment of a chapter 11 trustee or examiner with expanded powers; 

or (iii) propose, subject to the provisions of section 1121 of the Bankruptcy Code, a chapter 11 

plan or plans; or (c) any other rights, claims, or privileges (whether legal, equitable or otherwise) 

of the DIP Secured Parties or the Prepetition First Lien Secured Parties (in each case, subject to 

the DIP Intercreditor Agreement).  Notwithstanding anything contained herein to the contrary, the 

entry of this Final Order is without prejudice to, and does not constitute a waiver of, expressly or 

implicitly, the Debtors’ or any party in interest’s right to oppose (on an emergency basis if need 

be) any of the relief requested in accordance with the immediately preceding sentence, except as 

expressly set forth in this Final Order and subject to the Prepetition Intercreditor Agreement. 

14. Amendments.  Without the need for further notice to or approval of this Court, the 

Debtors are authorized to execute, deliver and perform under, one or more amendments, waivers, 
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consents, or other modifications (including, for the avoidance of doubt, the payment of any 

amendment fee, consent fee, waiver fee or similar fee paid or payable in connection therewith) to 

and under the DIP Loan Documents, in each case, in accordance with the provisions of the 

applicable DIP Credit Agreement governing amendments thereto (and otherwise in form and 

substance acceptable to the Required DIP Lenders); provided, however, that any amendment that 

(a) shortens the maturity of the extensions of credit thereunder; (b) increases the aggregate 

commitments thereunder; or (c) increases the rate of interest or any fee (other than any amendment 

fee, consent fee, waiver fee or similar fee paid or payable in connection with such amendment) 

payable thereunder (each, a “Material DIP Amendment”) shall be provided (which may be by 

electronic mail) to counsel for any Official Committee, the U.S. Trustee and to any other party that 

has filed a request for notice in the Chapter 11 Cases and filed with the Court no later than three 

(3) Business Days prior to the anticipated date of effectiveness of any such Material DIP 

Amendment (or such shorter period if authorized by the Court following the filing of a motion to 

shorten notice), and if no formal objection to the Material DIP Amendment is made by the 

U.S. Trustee, any Official Committee, or any other party-in-interest within such five (5) Business 

Day period, then, without further notice or order of the Court, such Material DIP Amendment shall 

automatically be deemed approved and effective; provided, however, if a formal objection is made 

by the U.S. Trustee, any Official Committee, or any party-in-interest within such five (5) Business 

Day period, then such Material DIP Amendment shall be subject to approval of the Court. 

15. Modification of Automatic Stay.  The automatic stay imposed by section 362(a) of 

the Bankruptcy Code was, pursuant to the Interim Order on an interim basis, and hereby is, on a 

final basis, vacated and modified, without further notice to or order of this Court, to permit (in 

each case, subject to the Prepetition Intercreditor Agreement to the extent applicable): (a) the DIP 
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Loan Parties to grant the DIP Liens and the DIP Superpriority Claims, and to perform such acts as 

the DIP Secured Parties may request to assure the perfection and priority of the DIP Liens; (b) the 

DIP Loan Parties to incur all liabilities and obligations, including all of the DIP Obligations, to the 

DIP Secured Parties as contemplated under the Interim Order, this Final Order and the DIP Loan 

Documents; (c) the DIP Loan Parties to grant the First Lien Adequate Protection Liens and the 

First Lien Adequate Protection Claims, and to perform such acts as the Prepetition First Lien Agent 

may request to assure the perfection and priority of the First Lien Adequate Protection Liens; 

(d) the DIP Loan Parties to incur all liabilities and obligations, including all First Lien Adequate 

Protection Obligations, to the Prepetition First Lien Secured Parties as contemplated under the 

Interim Order, this Final Order and the Prepetition First Lien Loan Documents; (e) the DIP Loan 

Parties to pay all amounts required hereunder and under the DIP Loan Documents; (f) the DIP 

Secured Parties and the Prepetition Secured Parties to retain and apply payments made in 

accordance with the terms of the Interim Order and this Final Order, the Prepetition Intercreditor 

Agreement, the Prepetition ABL Loan Documents, and the DIP Loan Documents; (g) subject to 

paragraph 21, the DIP Secured Parties and the Prepetition First Lien Secured Parties to exercise, 

upon the occurrence and during the continuance of any DIP Termination Event (as defined below), 

all rights and remedies provided for in this Final Order, the DIP Loan Documents or applicable 

law; (h) to perform under this Final Order and the DIP Loan Documents, and to take any and all 

other actions that may be required, necessary, or desirable for the performance by the Debtors 

under this Final Order and the DIP Loan Documents and the implementation of the transactions 

contemplated hereunder and thereunder; and (i) the implementation of all of the terms, rights, 

benefits, privileges, remedies, and provisions of this Final Order and the DIP Loan Documents. 
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16. Perfection of DIP Liens and First Lien Adequate Protection Liens. 

(a) The Interim Order was, and this Final Order shall be sufficient and 

conclusive evidence of the attachment, validity, perfection, and priority of all liens and security 

interests granted under the Orders and under the DIP Loan Documents, including, without 

limitation, the DIP Liens and the First Lien Adequate Protection Liens, without the necessity of 

the execution, recordation or filing of any pledge, collateral or security agreements, mortgages, 

deeds of trust, lockbox or control agreements, financing statements, notations of certificates of title 

for titled goods, or any other document or instrument, or the taking of any other action (including, 

without limitation, entering into any deposit account control agreement or other act to take 

possession or control of any DIP Collateral), to attach, validate, perfect or prioritize such liens and 

security interests, or to entitle the DIP Secured Parties and the Prepetition First Lien Secured 

Parties to the priorities granted herein (each, a “Perfection Act”) (other than, to the extent 

applicable, any such filings required under applicable non-U.S. law to attach, validate, perfect or 

prioritize such liens). 

(b) Without in any way limiting the automatically effective perfection of the 

liens granted under the Orders and the DIP Loan Documents (including, without limitation, the 

DIP Liens and the First Lien Adequate Protection Liens), the DIP Agents, at the direction of the 

applicable Required DIP Lenders, and the Prepetition First Lien Agent (acting at the direction of 

the requisite Prepetition First Lien Secured Parties under the applicable Prepetition First Lien Loan 

Documents, as applicable), respectively, were, pursuant to the Interim Order on an interim basis, 

and hereby are, on a final basis, authorized, but not required, in the case of the DIP Agents, at the 

direction of the applicable Required DIP Lenders, and in the case of the Prepetition First Lien 

Agent, (acting at the direction of the requisite Prepetition First Lien Secured Parties under the 
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applicable Prepetition First Lien Loan Documents, as applicable) as they may determine for any 

reason, to execute, file and record (and to execute in the name of the DIP Loan Parties, as their 

true and lawful attorneys, with full power of submission, to the maximum extent permitted under 

applicable law) or otherwise effectuate any Perfection Act or to take any other action in order to 

attach, validate, perfect, preserve and enforce the liens and security interests granted to them 

hereunder or under the DIP Loan Documents to otherwise evidence such liens and security 

interests in all DIP Collateral; provided, however, that, whether or not the DIP Agents, at the 

direction of the Required DIP Lenders, or the Prepetition First Lien Agent determine (acting at the 

direction of the requisite Prepetition First Lien Secured Parties under the applicable Prepetition 

First Lien Loan Documents, as applicable), to execute, file, record or otherwise effectuate any 

Perfection Act with respect to any liens or security interests granted hereunder, such liens and 

security interests shall nonetheless be deemed valid, perfected, allowed, enforceable, non-

avoidable and not subject to objection, challenge, dispute, avoidance, recharacterization or 

subordination as of the entry of this Final Order.  Upon the request of the applicable DIP Agent, 

at the direction of the applicable Required DIP Lenders, without any further consent of any party, 

the applicable DIP Agent and the Debtors are authorized and directed to take, execute, deliver and 

file such instruments (in each case, without representation or warranty of any kind) to enable the 

applicable DIP Agent, each for the benefit of itself and the applicable DIP Lenders, to further 

validate, perfect, preserve and enforce the applicable DIP Liens. All such documents will be 

deemed to have been recorded and filed as of the entry of this Final Order. 

(c) A certified copy of the Interim Order or this Final Order may, as to the 

applicable DIP Agent, at the direction of the Required DIP Lenders, or as to the Prepetition First 

Lien Agent (acting at the direction of the requisite Prepetition First Lien Secured Parties under the 
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applicable Prepetition First Lien Loan Documents, as applicable), be (but need not be) filed with 

or recorded in filing or recording offices in addition to or in lieu of any security documents, and 

all filing offices are hereby authorized and directed to accept such certified copy of the Interim 

Order or this Final Order for filing and/or recording, as applicable. The automatic stay of 

section 362(a) of the Bankruptcy Code shall be modified to the extent necessary to permit the DIP 

Agents, at the direction of the Required DIP Lenders, or the Prepetition First Lien Agent to take 

all actions, as applicable, referenced in this paragraph 16. 

17. Protection of DIP Lenders’ Rights.  

(a) Until the DIP Obligations are Paid in Full, the Prepetition First Lien Secured 

Parties, subject to the terms of the DIP Intercreditor Agreement and the terms hereof, shall: (i) have 

no right to and shall take no action to foreclose upon, or recover in connection with, the liens or 

security interests granted to the Prepetition First Lien Secured Parties pursuant to the Prepetition 

First Lien Loan Documents, the Interim Order or this Final Order or otherwise seek to exercise or 

enforce any rights or remedies against any DIP Collateral, Prepetition Collateral or Prepetition 

Loan Party (as applicable), including, without limitation, any exercise of setoff or recoupment; 

(ii) be deemed to have consented to any transfer, disposition or sale of, or release of liens or claims 

on, such DIP Collateral or and the proceeds thereof, to the extent such transfer, disposition, sale, 

or release is authorized hereunder or under the applicable DIP Loan Documents; (iii) not file any 

further financing statements, patent filings, trademark filings, copyright filings, mortgages, notices 

of lien, or similar instruments, or otherwise take any action to perfect their security interests in the 

DIP Collateral unless, solely as to this clause (iii), any of the applicable DIP Secured Parties have 

filed financing statements or other documents in respect of the liens granted pursuant to this Final 

Order or as may be required by applicable state law to continue the perfection of valid and 
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unavoidable liens or securities interests as of the Petition Date; and (iv) deliver or cause to be 

delivered, at the Debtors’ cost and expense (for which the Prepetition First Lien Agent shall be 

reimbursed upon submission to the Debtors of invoices or billing statements), any termination 

statements, releases and/or assignments in favor of the DIP Agents and the DIP Secured Parties or 

other documents necessary to effectuate and/or evidence the release, termination and/or 

assignment of liens on any portion of DIP Collateral subject to any sale or disposition authorized 

hereunder or under the DIP Loan Documents and as contemplated under the Prepetition ABL 

Payoff Letter in connection with the ABL Refinancing. No Prepetition Secured Party may, directly 

or indirectly, (A) contest, or support any other Person in contesting, in any proceeding, the extent, 

validity, attachment, priority, or enforceability of any DIP Lien held by or on behalf of any of the 

DIP Secured Parties in the DIP Collateral (or the extent, validity, allowability, or enforceability of 

any DIP Obligations secured thereby or purported to be secured thereby) or the provisions of the 

DIP Loan Documents or this Final Order, (B) take any action that would restrain, hinder, limit, 

delay or otherwise interfere with the exercise of any rights or remedies by any of the DIP Secured 

Parties, or (C) contest, object to or support any other Person in contesting or objecting to the 

manner in which any DIP Secured Party seeks to enforce or collect the DIP Obligations, the 

DIP Superpriority Claims or the DIP Liens or any amendment, waiver or modification of any 

DIP Loan Document (including Exhibit 2 attached hereto). 

(b) To the extent any Prepetition Secured Party has been noted as a secured 

party on any security document or otherwise has possession of or control with respect to any 

Prepetition Collateral, then such Prepetition Secured Party shall be deemed to maintain such 

possession or notation or exercise such control as a gratuitous bailee and/or gratuitous agent for 

perfection for the benefit of the DIP Agents, each for the benefit of itself and the other DIP Secured 
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Parties, and the DIP Lenders, and such Prepetition Secured Party shall comply with the instructions 

of the DIP Agents, at the direction of the ABL DIP Required Lenders or the Term DIP Required 

Lenders, as applicable, with respect to the exercise of such possession or control, subject to the 

priorities set forth on Exhibit 2. 

(c) In the event that any person or entity that holds a lien on or security interest 

in DIP Collateral that is junior or otherwise subordinate to the DIP Liens receives any 

DIP Collateral or proceeds of DIP Collateral, or receives any payment on account of such lien or 

security interest in the DIP Collateral (whether in connection with the exercise of any right or 

remedy (including setoff), payment or distribution from the Debtors, mistake, or otherwise), prior 

to the Payment in Full of all DIP Obligations, such person or entity shall be deemed to have 

received, and shall hold, any such payment or proceeds of DIP Collateral in trust for the benefit of 

the DIP Secured Parties, and shall immediately turn over all such proceeds to the applicable DIP 

Agent, for the benefit of itself and the applicable DIP Secured Parties, in the same form as received, 

with any necessary endorsements, for application in accordance with the DIP Loan Documents, 

the Orders and the DIP Intercreditor Agreement. The applicable DIP Agent, at the direction of the 

applicable Required DIP Lenders, are hereby authorized to make any such endorsement as agent 

for each of the Prepetition First Lien Agent or any Prepetition First Lien Secured Party. This 

authorization is coupled with an interest and is irrevocable. 

(d) Except as expressly provided herein or in the DIP Loan Documents, no 

claim or lien having a priority senior to or pari passu with those granted to any of the DIP Secured 

Parties or Prepetition First Lien Secured Parties by this Final Order shall be granted or permitted 

while any of the DIP Obligations, First Lien Adequate Protection Obligations or the Prepetition 

First Lien Secured Obligations, respectively, remain outstanding. Except as expressly provided in 
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this Final Order or the DIP Loan Documents, each of the DIP Liens, the DIP Superpriority Claims, 

the First Lien Adequate Protection Liens and the First Lien Adequate Protection Claims: (A) shall 

not be made junior or subordinated to or pari passu with (i) any lien, security interest or claim 

heretofore or hereinafter granted in any of the Chapter 11 Cases or any Successor Cases, whether 

under section 364(d) of the Bankruptcy Code or otherwise, (ii) any lien that is avoided and 

preserved for the benefit of the Debtors and their estates under section 551 of the Bankruptcy Code 

or otherwise, (iii) any lien arising after the Petition Date including, without limitation, any lien or 

security interests granted in favor of any federal, state, municipal or other domestic or foreign 

governmental unit (including any regulatory body), commission, board or court for any liability of 

the Debtors, or (iv) any intercompany or affiliate lien or claim; and (B) shall not be subject to 

sections 506(c), 510, 549, 550 or 551 of the Bankruptcy Code. 

18. Maintenance of DIP Collateral. Until such time as all DIP Obligations are Paid in 

Full (or as otherwise agreed in writing by the Required DIP Lenders, as applicable, in respect of 

the applicable obligations owed to them), the Debtors shall continue to maintain all property, 

operational, and other insurance as required and as specified in the DIP Loan Documents. Upon 

the entry of this Final Order, the ABL DIP Agent and the DIP Term Agents, each for the benefit 

of itself and the applicable DIP Secured Parties, shall automatically be deemed to be named as 

additional insured and lender loss payee under each insurance policy maintained by the Debtors 

that in any way relates to the DIP Collateral (including all property damage and business 

interruption insurance policies of the Debtors, whether expired, currently in place, or to be put in 

place in the future), and shall act in that capacity and distribute any proceeds recovered or received 

in respect of any such insurance policies, first, to the Payment in Full of all DIP Obligations 

(subject to the DIP Intercreditor Agreement and paragraph 37 hereof), and, second, to the payment 

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 58 of 196



 

-59- 

of the Prepetition First Lien Secured Obligations (subject to the Prepetition Intercreditor 

Agreements). Notwithstanding the foregoing, the Debtors and/or the Prepetition First Lien Agent 

shall take any actions reasonably requested by any DIP Agent to have the ABL DIP Agent and the 

DIP Term Agents, each on behalf of itself and the applicable DIP Secured Parties, added as an 

additional insured and lenders loss payee on each such insurance policy.  

19. Cash Management.  Until such time as all DIP Obligations and Prepetition Secured 

Obligations are Paid in Full, the Debtors shall maintain the cash management system in effect as 

of the Petition Date, as modified by the Interim Order, this Final Order and any order of the Court 

authorizing the continued use of the cash management system that is reasonably acceptable to the 

Required DIP Lenders and the DIP Agents. The Debtors shall not open any new deposit or 

securities account that is not subject to the liens and security interests of each of the DIP Secured 

Parties and the Prepetition First Lien Secured Parties (in which case they shall be subject to the 

lien priorities and other provisions set forth in this Final Order). 

20. Reporting; Access to Records. The Debtors shall provide the DIP Lenders and 

Lender Advisors with all reporting, management calls, access to books and records and other 

information reasonably required to be provided to any of the DIP Secured Parties under the 

DIP Loan Documents.  Without limiting the requirements contained herein or in the DIP Loan 

Documents, the Debtors shall (a) provide the DIP Agents (and their advisors), the Required DIP 

Lenders, the Ad Hoc Lender Group and any Official Committee (and each of their respective 

advisors) with (i) all reports, documents, and information required to be delivered under the DIP 

Loan Documents (contemporaneously when the same is required to be delivered thereunder), and 

(ii) reasonable access, upon reasonable notice and during regular business hours, to the Debtors’ 

books and records, assets and properties, for purposes of monitoring the Debtors’ businesses and 
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operations and the value of the DIP Collateral, and (b) provide information reasonably requested 

by, and reasonably cooperate and consult with the DIP Agents (with any information request to be 

made at the direction of the Required DIP Lenders), Required DIP Lenders, the Ad Hoc Lender 

Group and any Official Committee (and their respective advisors) concerning the Debtors’ 

businesses, financial condition, properties, business operations and assets. 

21. DIP Termination Events; Exercise of Remedies. 

(a) DIP Termination Events. The occurrence of any of the following shall 

constitute a “DIP Termination Event” under this Final Order (each a “DIP Termination Event”, 

and the date upon which such DIP Termination Event occurs, the “DIP Termination Date”), 

unless waived in writing by the ABL DIP Required Lenders and/or the Term DIP Required 

Lenders, as applicable: (i) the occurrence of an “Event of Default” under, and as defined in, the 

ABL DIP Credit Agreement or the DIP Term Credit Agreement, unless waived in writing by the 

ABL DIP Required Lenders and/or the Term DIP Required Lenders, as applicable, (ii) the 

occurrence of the “Maturity Date” (under, and as defined in, the ABL DIP Credit Agreement or 

the DIP Term Credit Agreement), (iii) March 31, 2025, (iv) the effective date of a chapter 11 plan 

of any of the Debtors, (v) any of the Debtors seeks authorization from the Court for (or the Court 

enters an order authorizing or approving) any amendment, modification, extension of this Final 

Order or the DIP Loan Documents without the prior written consent of the Required DIP Lenders 

(and no such consent shall be implied by any other action, inaction, or acquiescence of any of the 

DIP Secured Parties), (vi) the failure of the Debtors to make any payment required under this Final 

Order or the DIP Loan Documents to any of the DIP Secured Parties or the Prepetition First Lien 

Secured Parties as and when due and payable hereunder or thereunder; or (vii) the failure by any 
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of the Debtors to timely perform or comply with any of the other terms, provisions, conditions or 

other obligations under this Final Order. 

(b) Remedies Upon DIP Termination Event. Upon the occurrence and during 

the continuation of a DIP Termination Event that has not been waived by ABL DIP Required 

Lenders and/or the Term DIP Required Lenders, as applicable, and following delivery by either or 

both of the DIP Agents (in each case at the direction of the ABL DIP Required Lenders and/or the 

Term DIP Required Lenders, as applicable) of written notice (a “Remedies Notice”)9 (including 

by e-mail), on not less than five (5) business days’ notice (such five (5) business day period, 

the “Remedies Notice Period”) to (w) if either but not both of the DIP Agents should deliver the 

Remedies Notice, the other DIP Agent, (x) lead restructuring counsel for the Debtors, (y) counsel 

for any Official Committee, and (z) the U.S. Trustee, (the “Remedies Notice Parties”), the 

automatic stay provisions of Section 362 of the Bankruptcy Code shall be vacated and modified, 

without further notice to, hearing of, or order from this Court, to the extent necessary to permit the 

ABL DIP Agent, acting at the request of the ABL DIP Required Lenders and the DIP Term Agents, 

acting at the request of the Term DIP Required Lenders, subject to the Intercreditor Agreements 

(if applicable), to (i) deliver to the applicable Borrower a notice declaring the occurrence of a DIP 

Termination Event, (ii) declare the termination, reduction or restriction of the commitments under 

the applicable DIP Facility (to the extent any such commitment remains), (iii) declare the Term 

DIP Obligations or the ABL DIP Obligations, as applicable, then outstanding to be due and 

payable, (iv) declare the termination of the applicable DIP Facility and the applicable DIP Loan 

Documents as to any further liability or obligation thereunder, but without affecting the DIP Liens 

 
9  For the avoidance of doubt, the Remedies Notice, or any other notice contemplated under this paragraph may be 

included in the Carve Out Trigger Notice (as defined below). 
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or the DIP Obligations, (v) declare the reduction or restriction on the applicable DIP Facility or 

the applicable DIP Loan Documents, (vi) declare the termination, restriction or revocation of the 

ability of the Debtors to use Cash Collateral, and (vii) charge interest at the default rate under the 

DIP Facilities.  As soon as reasonably practicable following receipt of a Remedies Notice, the 

Debtors shall file a copy of same on the docket.  Prior to the expiration of the Remedies Notice 

Period, the Debtors and/or any Official Committee shall be entitled to request an emergency 

hearing (solely to the extent such hearing is requested on an expedited basis) with the Court.  If a 

request for such hearing is made prior to the end of the Remedies Notice Period, then the Remedies 

Notice Period shall be continued until the Court hears and rules with respect thereto.  During the 

Remedies Notice Period, the Debtors are permitted to use Cash Collateral solely to fund expenses 

critically necessary to preserve the value of the Debtors’ businesses, and the Carve Out Reserves. 

(c) During the continuation of an Event of Default and following the delivery 

of the Remedies Notice, but prior to exercising the remedies set forth in this sentence below or any 

other remedies (other than those set forth in paragraph 21(b)), the ABL DIP Agent and the Term 

DIP Agent, as applicable, shall be required to file a motion with the Court seeking emergency 

relief (the “Stay Relief Motion”) on not less than five (5) business days’ notice to the Remedies 

Notice Parties (which may run concurrently with the Remedies Notice Period) for a further order 

of the Court modifying the automatic stay in the Chapter 11 Cases to permit the ABL DIP Agent 

and the Term DIP Agent, as applicable, to, subject to the Carve Out and related provisions and the 

Intercreditor Agreements (if applicable): (i) freeze all monies or balances in any deposit accounts 

of the Debtors, (ii) immediately exercise any and all rights of set-off, (iii) exercise any right or 

remedy against the DIP Collateral, including, without limitation, the disposition of DIP Collateral 

for application towards the DIP Obligations (in accordance with the DIP Loan Documents), or 
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(iv) take any other action or exercise any other right or remedy permitted under the DIP Loan 

Documents, this Final Order, or applicable law; provided that the Debtors’ rights to contest any 

such relief are reserved.   

(d) Subject to funding the Carve Out Reserve, following the expiration of the 

Remedies Notice Period, and following the Payment in Full of all DIP Obligations (unless the 

Required DIP Lenders otherwise agree in writing), unless otherwise ordered by the Court during 

the Remedies Notice Period, the automatic stay of section 362 of the Bankruptcy Code shall be 

vacated and modified to the extent necessary to permit the Prepetition First Lien Agent (acting at 

the direction of the requisite Prepetition First Lien Secured Parties under the Prepetition First Lien 

Loan Documents), to exercise all rights and remedies available under the Prepetition First Lien 

Loan Documents or applicable law with respect to Prepetition Collateral consistent with this Final 

Order.   

22. No Waiver by Failure to Seek Relief. The rights and remedies of the DIP Secured 

Parties and the Prepetition First Lien Secured Parties specified herein, are cumulative and not 

exclusive of any rights or remedies that the DIP Secured Parties or the Prepetition First Lien 

Secured Parties may have under the DIP Loan Documents, the Prepetition First Lien Loan 

Documents, applicable law or otherwise. The failure or delay on the part of any of the DIP Secured 

Parties or the Prepetition First Lien Secured Parties to seek relief or otherwise exercise their rights 

and remedies under the Orders, the DIP Loan Documents, the Prepetition First Lien Loan 

Documents or applicable law, as the case may be, shall not constitute a waiver of any of their 

respective rights hereunder, thereunder or otherwise. No delay on the part of any party in the 

exercise of any right or remedy under the Orders, the DIP Loan Documents or the Prepetition First 

Lien Loan Documents shall preclude any other or further exercise of any such right or remedy or 
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the exercise of any other right or remedy. Except as otherwise set forth in the DIP Intercreditor 

Agreement, none of the rights or remedies of any party under the Orders, the DIP Loan Documents 

and the Prepetition First Lien Loan Documents shall be deemed to have been amended, modified, 

suspended, or waived unless such amendment, modification, suspension, or waiver is express, in 

writing and signed by the requisite parties under the DIP Loan Documents and the requisite parties 

under the Prepetition First Lien Loan Documents, as applicable. No consents required hereunder 

by any of the DIP Secured Parties or the Prepetition First Lien Secured Parties shall be implied by 

any inaction or acquiescence by any of the DIP Secured Parties or the Prepetition First Lien 

Secured Parties (as applicable). 

23. Carve Out. 

(a) Carve Out. As used in this Final Order, the term “Carve Out” means an 

amount equal to the sum of (i) all fees required to be paid to the Clerk of the Court and to the 

Office of the United States Trustee under section 1930(a) of title 28 of the United States Code plus 

interest at the statutory rate pursuant to 31 U.S.C. § 3717 (without regard to the notice set forth in 

clause (iii) below), (ii) all reasonable fees and expenses up to $50,000 incurred by a trustee under 

section 726(b) of the Bankruptcy Code (without regard to the notice set forth in clause (iii) below), 

(iii) to the extent allowed by this Court at any time, whether by interim order, procedural order, or 

otherwise, all accrued and unpaid fees and expenses (in each case, including any restructuring, 

sale, success, or other transaction fee required to be paid to Houlihan Lokey Capital, Inc. 

(“Houlihan”) solely, when and if earned, on account of any restructuring, sale, success or other 

transaction fee, as applicable, under and as defined in that certain engagement letter between, inter 

alia, Houlihan and the Debtors, dated as of November 18, 2024 upon the approval by this Court 

in these Chapter 11 Cases) incurred by persons or firms retained by the Debtors (collectively, 
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the “Allowed Professional Fees”) pursuant to section 327, 328, or 363 of the Bankruptcy Code 

(collectively, the “Debtor Professionals”) and the Official Committee (if appointed) pursuant to 

section 328 or 1103 of the Bankruptcy Code (the “Committee Professionals”, and together with 

the Debtor Professionals, the “Professional Persons”) at any time before or on the first day 

following the date of delivery by the applicable DIP Agent, at the direction of the ABL DIP 

Required Lenders or the Term DIP Required Lenders, of a Carve Out Trigger Notice (as defined 

below), whether allowed by the Court prior to or after delivery of a Carve Out Trigger Notice (and 

in the case of the Committee Professionals, if any, not to exceed the aggregate amounts set forth 

for the Committee Professionals in the Approved DIP Budget) (the amounts set forth in clauses (i) 

through (iii), the “Pre-Carve Out Trigger Notice Cap”), and (iv) Allowed Professional Fees of 

Debtor Professionals in an aggregate amount not to exceed $750,000 incurred after the first day 

following the date of delivery by any DIP Agent, at the direction of applicable the Required DIP 

Lenders, of the Carve Out Trigger Notice, to the extent allowed at any time, whether by interim 

order, procedural order, or otherwise (the amounts set forth in clause (iv), the “Post-Carve Out 

Trigger Notice Cap”); provided, however, that nothing herein shall be construed to impair the 

ability of any party in interest to object to the fees, expenses, reimbursement, or compensation 

described in clauses (i) through (iv) of this paragraph 23(a) on any grounds; provided, further, that, 

without duplication of any amounts payable under clause (iii), all amounts required to be paid to 

Houlihan on account of fees earned under the terms of Houlihan’s engagement letter after receipt 

of a Carve-Out Trigger Notice, shall be paid solely out of any transaction (or liquidation) proceeds.  

The “Carve Out Trigger Notice” shall mean a written notice delivered by email (or other electronic 

means) by any DIP Agent (at the direction of the ABL DIP Required Lenders or the Term DIP 

Required Lenders), in each case, to counsel to the other DIP Agent, Debtors, the U.S. Trustee and 
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counsel to the Official Committee (if any), which notice may be delivered following the 

occurrence and during the continuation of a DIP Termination Event (in the case of a Carve Out 

Trigger Notice delivered by any DIP Agent), stating that the Post-Carve Out Trigger Notice Cap 

has been invoked.  For the avoidance of doubt, the Carve-Out Trigger Notice may be sent during 

the Remedies Notice Period. 

(b) Carve Out Reserves.  From and after the Petition Date, the Debtors shall 

utilize cash on hand, the proceeds from the DIP Facilities, amounts held in the DIP Proceeds 

Account, and/or any available cash thereafter held by any Debtor to fund, on a weekly basis, the 

Pre-Carve Out Trigger Notice Reserve (as defined below) in an amount equal to the greater of (A) 

the aggregate unpaid amount of Estimated Fees and Expenses included in all Weekly Statements 

(each as defined below) timely received by the Debtors in respect of the preceding week and (B) 

the aggregate amount of Allowed Professional Fees provided for in the Approved DIP Budget at 

the applicable time.  On a Termination Declaration Date (as defined below), the Carve Out Trigger 

Notice shall be deemed, notwithstanding the occurrence and continuation of an Event of Default, 

a demand to fund an amount equal to the Pre-Carve Out Trigger Notice Cap from cash on hand, 

amounts in the DIP Proceeds Account and, to the extent necessary, a borrowing under the ABL 

DIP Loan Facility (subject only to the availability limitations contained in Section 2.01(a)(i) of the 

DIP ABL Credit Agreement).  The Debtors shall deposit and hold such amounts in a segregated 

account designated by the Debtors (the “Carve-Out Reserve Account”), which may be held by 

Kurtzman Carson Consultants, LLC d/b/a Verita Global, and not subject to control or any liens in 

favor of the DIP Secured Parties or the Prepetition First Lien Secured Parties, to pay such then 

unpaid Allowed Professional Fees (the “Pre-Carve Out Trigger Notice Reserve”) prior to any and 

all other claims.   
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(c) On the day on which a Carve Out Trigger Notice is delivered in accordance 

with this paragraph 23(c) of this Final  Order (the “Termination Declaration Date”), the Carve 

Out Trigger Notice shall constitute a demand to the Debtors as of such date to utilize all cash 

(including Cash Collateral) on hand as of such date, the proceeds from the DIP Facilities, amounts 

held in the DIP Proceeds Account to fund, and any available cash thereafter held by any Debtor, 

after funding the Pre-Carve Out Trigger Notice Reserve, to fund to the Carve-Out Reserve Account 

an amount equal to the Post-Carve Out Trigger Notice Cap (the “Post-Carve Out Trigger Notice 

Reserve” and, together with the Pre-Carve Out Trigger Notice Reserve, the “Carve Out 

Reserves”).  On a Termination Declaration Date (as defined below), the Carve Out Trigger Notice 

shall be deemed, notwithstanding the occurrence and continuation of an Event of Default, a 

demand to fund an amount equal to the Post-Carve Out Trigger Notice Cap from cash on hand, 

amounts in the DIP Proceeds Account and, a borrowing under the ABL DIP Loan Facility (subject 

only to the availability limitations contained in Section 2.01(a)(i) of the DIP ABL Credit 

Agreement).   

(d) The Carve Out Reserves shall be deposited into the Carve-Out Reserve 

Account, to be held in trust, and used solely to satisfy Allowed Professional Fees benefitting from 

the Carve Out in accordance with the terms hereof until such Allowed Professional Fees are paid 

in full.  All funds in the Pre-Carve Out Trigger Notice Reserve shall be used first to pay the 

obligations set forth in clauses (i) through (iii) of paragraph 23(a) (the “Pre-Carve Out Amounts”), 

but not, for the avoidance of doubt, the Post-Carve Out Trigger Notice Cap, until paid in full, and 

then, to the extent the Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, to pay 

the Term DIP Agent, for the benefit of themselves and the DIP Term Secured Parties, for 

application to the Term DIP Obligations in accordance with the DIP Term Credit Agreement, 
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unless and until the Term DIP Obligations are Paid in Full, in which case, any remaining excess 

shall be paid to the Prepetition First Lien Secured Parties (subject to the terms of the DIP 

Intercreditor Agreement) in accordance with their rights and priorities set forth in the DIP 

Intercreditor Agreement, as of the Petition Date (unless the applicable DIP Agent, at the direction 

of the applicable Required DIP Lenders, and the requisite Prepetition First Lien Secured Parties, 

respectively, have otherwise agreed in writing in respect of the applicable obligations owed to each 

of them); provided, that unless the ABL Refinancing has been disgorged or otherwise reversed in 

whole or in part, then any remaining excess shall be paid to the DIP ABL Secured Parties in lieu 

of the Prepetition ABL Secured Parties.  All funds in the Post-Carve Out Trigger Notice Reserve 

shall be used first to pay the obligations set forth in clause (iv) of paragraph 23(a) (the “Post-Carve 

Out Amounts”), and then, to the extent the Post-Carve Out Trigger Notice Reserve has not been 

reduced to zero, to pay the Term DIP Agent, for itself and for the benefit of the other DIP Term 

Secured Parties, for application to the Term DIP Obligations in accordance with the DIP Term 

Credit Agreement, unless and until the Term DIP Obligations are Paid in Full (unless the Term 

DIP Required Lenders have otherwise agreed in writing), in which case, any remaining excess 

shall be paid to the Prepetition First Lien Agent for the benefit of the other Prepetition First Lien 

Secured Parties (subject to the terms of the DIP Intercreditor Agreement) in accordance with their 

rights and priorities set forth in the DIP Intercreditor Agreement (unless the Required DIP Lenders 

and the requisite Prepetition First Lien Secured Parties, respectively, have otherwise agreed in 

writing in respect of the applicable obligations owed to each of them); provided, that unless the 

ABL Refinancing has been disgorged or otherwise reversed in whole or in part, then any remaining 

excess shall be paid to the DIP ABL Secured Parties in lieu of the Prepetition ABL Secured 

Parties.  Notwithstanding anything to the contrary in the DIP Loan Documents, the Prepetition 
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First Lien Loan Documents or this Final Order, if either of the Carve Out Reserves is not funded 

in full in the amounts set forth in this paragraph 23, then, any excess funds in one of the Carve Out 

Reserves following the payment of the Pre-Carve Out Amounts and Post-Carve Out Amounts, 

respectively, shall be used to fund the other Carve Out Reserve, up to the applicable amount set 

forth in this paragraph 23, prior to making any payments to the DIP Agents, for themselves and 

for the benefit of the other DIP Secured Parties, the Prepetition First Lien Agent or any of the 

Debtors’ creditors, as applicable.  Notwithstanding the foregoing, to the extent draws under the 

ABL DIP Loan Facility were used to fund the Carve Out Reserves, the DIP ABL Secured Parties 

shall be entitled to a refund of any remaining amounts from the Carve Out Reserves and on a 

ratable basis with the DIP Term Secured Parties, to the extent that draws from the DIP Proceeds 

Account were used to fund the Carve Out Reserves, up to the amount of the DIP ABL Secured 

Parties’ funding of the Carve Out Reserves, after satisfaction of all Allowed Professional Fees 

benefitting from the Carve Out.  Notwithstanding anything to the contrary in the DIP Loan 

Documents, the Prepetition First Lien Loan Documents, or the Orders, following delivery of a 

Carve Out Trigger Notice, the DIP Secured Parties and the Prepetition First Lien Secured Parties 

shall not sweep or foreclose on cash (including cash received as a result of the sale or other 

disposition of any assets) of the Debtors until the Carve Out Reserves have been fully funded, but 

the DIP Liens and the First Lien Adequate Protection Liens shall automatically attach to any 

residual interest in the Carve Out Reserves (which liens shall be deemed automatically perfected 

senior liens), with any excess paid to the DIP Agents, for themselves and for the benefit of the 

other DIP Secured Parties, unless and until the DIP Obligations are Paid in Full, in which case, 

any remaining excess shall be paid to the Prepetition First Lien Agent for the benefit of the 

Prepetition First Lien Secured Parties (subject to the terms of the DIP Intercreditor Agreement) in 
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accordance with their rights and priorities set forth in the DIP Intercreditor Agreement (unless the 

Required DIP Lenders and the requisite Prepetition First Lien Secured Parties, respectively, have 

otherwise agreed in respect of the applicable obligations owed to each of them).  Notwithstanding 

anything to the contrary in this Final Order, (x) disbursements by the Debtors from the Carve Out 

Reserves shall not constitute loans or indebtedness under the DIP Loan Documents or the 

Prepetition First Lien Loan Documents or otherwise increase or reduce the DIP Obligations or the 

Prepetition First Lien Secured Obligations, (y) the failure of the Carve Out Reserves to satisfy in 

full the Allowed Professional Fees shall not affect the priority of the Carve Out, and (z) nothing 

contained herein shall constitute a cap or limitation on the ability of the Professional Persons to 

assert a claim on account of Allowed Professional Fees that are due and payable by the Debtors. 

(e) Not later than 7:00 p.m. New York time on Wednesday of each week 

starting with the first full calendar week following the Petition Date, each Debtor Professional 

shall deliver to FTI Consulting, Inc. (“FTI”), in its capacity as the Debtors’ proposed financial 

advisor, a statement (each such statement, a “Weekly Statement”) setting forth a good-faith 

estimate of the amount of fees and expenses (collectively, the “Estimated Fees and Expenses”) 

incurred during the preceding week by such Debtor Professional (through Friday of such week, 

the “Calculation Date”); provided that, within one business day of the occurrence of a Termination 

Declaration Date, each Debtor Person shall deliver one additional statement (the “Final 

Statement”) setting forth a good-faith estimate of the amount of fees and expenses incurred during 

the period commencing on the calendar day after the most recent Calculation Date for which a 

Weekly Statement has been delivered and concluding on the Termination Declaration Date (and 

the Debtors shall cause such Weekly Statement and Final Statement to be delivered on the same 

day received to the DIP Agents, the Prepetition First Lien Agent).     
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(f) No Direct Obligation to Pay Allowed Professional Fees. None of the 

DIP Secured Parties or the Prepetition First Lien Secured Parties shall be responsible for the direct 

payment or reimbursement of any fees or disbursements of any Professional Person incurred in 

connection with the Chapter 11 Cases or any Successor Cases under any chapter of the Bankruptcy 

Code. Nothing in this Final Order or otherwise shall be construed to obligate the DIP Secured 

Parties or the Prepetition First Lien Secured Parties, in any way, to pay compensation to, or to 

reimburse expenses of, any Professional Person or to guarantee that the Debtors have sufficient 

funds to pay such compensation or reimbursement. 

(g) Priority of Carve Out. For the avoidance of doubt, notwithstanding anything 

to the contrary in this Final Order, the Carve Out shall be senior to all liens, security interests, and 

superpriority claims granted hereunder, under the DIP Loan Documents, and/or the Prepetition 

First Lien Loan Documents. 

24. Effect of the Debtors’ Stipulations on Third Parties. 

(a) The Debtors’ Stipulations contained in paragraph F of this Final Order shall 

be binding upon the Debtors and any successor thereto (including, without limitation, any 

chapter 7 or chapter 11 trustee or examiner appointed or elected for any of the Debtors in the 

Chapter 11 Cases or any Successor Cases) in all circumstances and for all purposes immediately 

upon entry of the Interim Order. The Debtors’ Stipulations shall be binding upon any 

Official Committee, all other creditors, and all parties-in-interest and each of their respective 

successors and assigns, in all circumstances and for all purposes, unless (i) the Official Committee 

or such party-in-interest (subject in all respects to any agreement or applicable law which may 

limit or affect such entity’s right or ability to do so) obtains requisite standing pursuant to an order 

of the Court entered prior to the Challenge Deadline (as defined below) and has timely filed an 
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adversary proceeding or contested matter (subject to the limitations contained herein) (each, 

a “Challenge Proceeding”) by no later than the Challenge Deadline, (A) objecting to or 

challenging the amount, validity, perfection, enforceability, priority or extent of the Prepetition 

Loan Documents, the Prepetition Secured Obligations, the Prepetition Liens or the Prepetition 

Collateral, or otherwise objecting to or challenging any of the admissions, stipulations, findings or 

releases included in the Debtors’ Stipulations, (B) asserting or prosecuting any so-called “lender 

liability” claims, Avoidance Actions or any contest, attack, objection, challenge, defense, claim, 

counterclaim or Cause of Action seeking reduction, setoff, offset, recoupment, avoidance, 

recharacterization, subordination (whether equitable, contractual or otherwise), reclassification, 

disgorgement, disallowance, impairment, marshalling, surcharge or recovery with respect to the 

Prepetition Liens, the Prepetition Secured Obligations or the Prepetition Loan Documents, and 

(C) asserting or prosecuting any other claim or Cause of Action of any nature or description 

whatsoever, whether arising under the Bankruptcy Code, applicable law or otherwise, against any 

of the Prepetition Secured Parties or their Representatives (clauses (A)-(C), collectively, 

the “Challenges”, and each, a “Challenge”), and (ii) there is entered a final non-appealable order 

by a court of competent jurisdiction in favor of the plaintiff sustaining any such timely Challenge 

in any duly-filed Challenge Proceeding; provided, however, that as to the Debtors, any and all such 

Challenges are hereby irrevocably waived and relinquished as of the Petition Date; provided, 

further, however, that any pleadings filed in connection with any Challenge Proceeding, including 

any motion filed with the Court seeking requisite standing and authority to pursue a Challenge, 

shall include a draft complaint attached thereto and shall set otherwise forth with specificity the 

basis for each such Challenge, and any Challenge not so specified in a Challenge Proceeding timely 

and properly filed prior to the Challenge Deadline shall be deemed forever, waived, released and 
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barred.  Notwithstanding anything to the contrary herein, Challenges may be brought against the 

Second Out DIP Term Loans and the ABL Refinancing, and the Court may order appropriate relief 

in the event of any successful Challenge to the Second Out DIP Term Loans or the ABL 

Refinancing. 

(b) If no such Challenge Proceeding is timely and properly filed by the 

Challenge Deadline, or if the Court does not rule in favor of the plaintiff in any such Challenge 

Proceeding, then, without further notice or order of the Court, (i) each of the admissions, 

stipulations, findings and releases contained in the Debtors’ Stipulations shall be binding on all 

parties-in-interest, including, without limitation, any Official Committee, any non-statutory 

committees appointed or formed in the Chapter 11 Cases, or any other party-in-interest (including, 

without limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed or elected for 

any of the Debtors in the Chapter 11 Cases or any Successor Cases), (ii) the Prepetition First Lien 

Secured Obligations shall constitute allowed claims against each of the Debtors party to the 

Prepetition First Lien Loan Documents in the Chapter 11 Cases and any Successor Cases, and the 

Prepetition First Lien Liens shall be deemed to be legal, valid, non-avoidable, binding, continuing, 

perfected and enforceable, as of the Petition Date, against each of the Debtors party to the 

Prepetition First Lien Loan Documents in the Chapter 11 Cases and any Successor Cases, (iii) the 

Prepetition First Lien Secured Obligations, the Prepetition First Lien Liens and the Prepetition 

First Lien Loan Documents shall not be subject to any other or further Challenge, contest, attack, 

objection, challenge, defense, claim, counterclaim, reduction, setoff, offset, recoupment, 

avoidance, recharacterization, subordination (whether equitable, contractual or otherwise), 

reclassification, disgorgement, disallowance, impairment, marshalling, surcharge or recovery, 

whether under the Bankruptcy Code, applicable non-bankruptcy law or otherwise, by any 

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 73 of 196



 

-74- 

Official Committee, any non-statutory committees appointed or formed in the Chapter 11 Cases, 

or any other party-in-interest (including, without limitation, any chapter 7 trustee or chapter 11 

trustee or examiner appointed or elected for any of the Debtors in the Chapter 11 Cases or any 

Successor Cases), and (iv) all Challenges against any of the Prepetition First Lien Secured Parties 

or any of their Representatives (in their capacities as such) shall be deemed forever waived, 

released and barred.  

(c) If any such Challenge Proceeding is timely filed by the Challenge Deadline, 

the Debtors’ Stipulations shall nonetheless remain binding and preclusive on any Official 

Committee, any non-statutory committees appointed or formed in the Chapter 11 Cases, or any 

other party-in-interest (including, without limitation, any chapter 7 trustee or chapter 11 trustee or 

examiner appointed or elected for any of the Debtors in the Chapter 11 Cases or any Successor 

Cases), except to the extent that any of the admissions, stipulations, findings or releases contained 

in the Stipulations were expressly challenged in such Challenge Proceeding (and solely as to the 

plaintiff party that timely filed such Challenge Proceeding and not, for the avoidance of doubt, any 

other party-interest).  

(d) The “Challenge Deadline” means the date that is the earlier of (i) 

confirmation of any chapter 11 plan of reorganization in these bankruptcy cases, (ii) as to any 

Official Committee only, sixty (60) calendar days after the appointment of such Official 

Committee, as to all other parties in interest, seventy-five (75) calendar days after the entry of the 

Interim Order, (iii) as to each of the Prepetition Loan Documents, such later date as has been 

agreed to, in writing, by the requisite Prepetition First Lien Secured Parties, as applicable, under 

the applicable Prepetition Loan Documents solely respect to the Challenges pertaining to such 

Prepetition Loan Document, and (iv) any such later date as has been ordered by the Court, for 
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cause shown, upon a motion filed and served within the time period set forth in clause (i) of this 

paragraph 24(d). 

(e) For the avoidance of doubt, the Debtors’ stipulations, waivers, agreements 

and releases contained in paragraph E of the Interim Order shall not be subject to Challenge, and 

shall be binding upon the Debtors and their estates, and any successor thereto (including, without 

limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed or selected in any of 

the Chapter 11 Cases or any Successor Cases), any Official Committee, all other creditors and all 

parties-in-interest and each of their respective successors and assigns, in all circumstances and for 

all purposes, immediately upon entry of the Interim Order.  

(f) Nothing in this Final Order vests or confers on any person or entity, 

including any Official Committee, standing or authority to pursue any Challenge belonging to the 

Debtors or their estates, and all rights to object to any request for such standing are expressly 

reserved.   

25. Limitations on Use of DIP Collateral, Cash Collateral, Carve Out or Other Funds: 

Notwithstanding anything contained in this Final Order or any other order of the Court to the 

contrary, no DIP Collateral, Prepetition Collateral, DIP Loans, Cash Collateral, proceeds of any of 

the foregoing, any portion of the Carve Out or any other funds may be used (nor shall any 

professional fees, costs, or expenses be paid or applied in connection therewith) by any of the 

Debtors, any statutory or non-statutory committees appointed or formed in the Chapter 11 Cases, 

or any other party-interest (including without limitation any chapter 7 trustee or chapter 11 trustee 

or examiner appointed or elected for any of the Debtors in the Chapter 11 Cases or any Successor 

Cases), directly or indirectly:  

(a) to investigate (including by way of examinations or discovery proceedings, 
whether formal or informal), prepare, assert, initiate, assert, commence, support or 

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 75 of 196



 

-76- 

prosecute (or finance the initiation or prosecution of) any claim, counterclaim, cross-claim, 
Cause of Action, suit, arbitration, proceeding, application, motion, contested matter, 
objection, defense, adversary proceeding, litigation or other proceeding of any nature or 
description (whether for monetary, injunctive, affirmative relief or otherwise) against any 
of the DIP Secured Parties or the Prepetition Secured Parties or their respective 
Representatives, including, without limitation, (i) any objection or challenge to the amount, 
validity, enforceability, extent, perfection or priority the DIP Loan Documents, the DIP 
Obligations (including, for the avoidance of doubt, the Backstop Premium, the 
Commitment Premium, the Equity Premium and the Fronting Fee), the DIP Liens, the 
DIP Collateral, the First Lien Adequate Protection Liens, the First Lien Adequate 
Protection Claims and the other First Lien Adequate Protection Obligations, the Prepetition 
Loan Documents, the Prepetition Secured Obligations, the Prepetition Liens or the 
Prepetition Collateral, (ii) any Avoidance Actions, (iii) any so-called “lender liability” 
claims, (iv) any claim or Cause of Action seeking the invalidation, reduction, setoff, offset, 
recoupment, avoidance, recharacterization, subordination (whether equitable, contractual 
or otherwise), reclassification, disgorgement, disallowance, impairment, marshalling, 
surcharging or recovery with respect to the DIP Liens, the DIP Obligations (including, for 
the avoidance of doubt, the Backstop Premium, the Commitment Premium, the Equity 
Premium and the Fronting Fee), the DIP Loan Documents, the DIP Collateral, the First 
Lien Adequate Protection Liens, the First Lien Adequate Protection Claims and the other 
First Lien Adequate Protection Obligations, the Prepetition Liens, the Prepetition Secured 
Obligations, the Prepetition Loan Documents or the Prepetition Collateral, (vi) any other 
claim or Cause of Action of any nature and description whatsoever, whether arising under 
the Bankruptcy Code, applicable non-bankruptcy law, any other domestic or foreign 
statute, law, rule or regulation or otherwise, against any of the DIP Secured Parties or the 
Prepetition Secured Parties or their respective Representatives;  

(b) objecting to, appealing or otherwise challenging this Final Order, the 
DIP Facility, the DIP Obligations (including, for the avoidance of doubt, the Backstop 
Premium, the Commitment Premium, the Equity Premium and the Fronting Fee), the DIP 
Liens, the DIP Loan Documents or the transactions contemplated hereunder or thereunder;  

(c) objecting to or seeking to impair, modify or interfere with any of the rights, 
remedies, priorities, privileges, protections or benefits granted to the DIP Secured Parties 
or the Prepetition Secured Parties under the Interim Order, this Final Order or the DIP Loan 
Documents (other than to contest whether a DIP Termination Event has occurred and is 
continuing);  

(d) objecting to or seeking to prevent, hinder, interfere with or otherwise delay 
any of the DIP Secured Parties’, Prepetition First Lien Secured Parties’ or the Prepetition 
ABL Secured Parties’ assertion, enforcement, exercise of remedies or realization upon any 
DIP Collateral or Prepetition Collateral (as applicable) in accordance with the Orders, the 
DIP Loan Documents or the Prepetition Loan Documents (as applicable) (other than to 
contest whether a DIP Termination Event has occurred and is continuing);  

(e) seeking or requesting authorization to obtain postpetition financing 
(whether equity or debt) or other financial accommodations pursuant to sections 364(c) 
or (d) of the Bankruptcy Code, or otherwise, unless such financing is sufficient to cause 
the Payment in Full of all DIP Obligations and Prepetition Secured Obligations 
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contemporaneously with the closing of such financing (or as otherwise agreed in writing 
by the Required DIP Lenders and the requisite Prepetition Secured Parties, as applicable);  

(f) seeking or requesting authorization to obtain superpriority claims or liens 
or security interests (other than liens or security interests expressly permitted under the DIP 
Loan Documents) in any portion of the DIP Collateral that are senior to or pari passu with 
the DIP Liens, the DIP Superpriority Claims, the First Lien Adequate Protection Liens, the 
First Lien Adequate Protection Claims, the Prepetition Liens or the Prepetition First Lien 
Secured Obligations unless all DIP Obligations and Prepetition Secured Obligations have 
been Paid in Full (or as otherwise agreed in writing by the Required DIP Lenders or the 
requisite Prepetition Secured Parties, as applicable); or 

(g) seeking or requesting to use Cash Collateral or sell or otherwise dispose of 
DIP Collateral (without the prior written consent of the Required DIP Lenders) other than 
as provided herein and in the DIP Loan Documents; 

(h) seeking to pay any amount on account of any claims arising prior to the 
commencement of these Chapter 11 Cases, unless such payments are agreed to in writing 
by the Required DIP Lenders (or are otherwise included in the Approved DIP Budget);  

provided, however, that no more than $50,000 of the DIP Collateral, Prepetition Collateral, DIP 

Loans, Cash Collateral, proceeds of any of the foregoing, any portion of the Carve Out or any other 

funds may be used for allowed fees and expenses incurred by any Official Committee prior to the 

Challenge Deadline to investigate (but not to litigate, contest, initiate, assert, join, commence, 

support or prosecute any claim, Cause of Action or Challenge, including by way of discovery, with 

respect to), the validity, enforceability, extent, perfection or priority of the Prepetition Liens, the 

Prepetition Secured Obligations and the Prepetition Loan Documents; provided further that 

nothing herein shall prohibit the Debtors’ use of the DIP Collateral, Prepetition Collateral, DIP 

Loans, Cash Collateral, proceeds of any of the foregoing, any portion of the Carve Out or any other 

funds to respond to investigations by the Official Committee. 

26. Limitation on Charging Expenses. Except to the extent of the Carve Out, no costs 

or expenses of administration of the Chapter 11 Cases or any Successor Cases at any time, 

including, without limitation, any costs and expenses incurred in connection with the preservation, 

protection, or enhancement of realization by the DIP Secured Parties, or the Prepetition First Lien 

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 77 of 196



 

-78- 

Secured Parties, respectively, upon the DIP Collateral, or the Prepetition First Lien Collateral, 

respectively, shall be charged against or recovered from the DIP Collateral as to DIP Secured 

Parties or the Prepetition First Lien Collateral as to the Prepetition First Lien Secured Parties, 

whether pursuant to section 506(c) of the Bankruptcy Code, any other legal or equitable doctrine 

(including unjust enrichment) or otherwise, without the prior written consent of the Required DIP 

Lenders with respect to the DIP Collateral, the requisite Prepetition First Lien Secured Parties 

under the Prepetition First Lien Loan Documents with respect to the Prepetition First Lien 

Collateral, each in their sole discretion, and no such consent shall be implied, directly or indirectly, 

from anything contained in this Final Order (including, without limitation, consent to the Carve 

Out or the approval of any budget hereunder) or from any other action, inaction, or acquiescence 

by any of the DIP Secured Parties or the Prepetition First Lien Secured Parties.  

27. No Marshaling; Section 552(b) Waiver. In no event shall the DIP Secured Parties 

or the Prepetition First Lien Secured Parties be subject to the equitable doctrine of “marshaling” 

or any similar doctrine with respect to the DIP Collateral, the DIP Obligations, the Prepetition First 

Lien Collateral or the Prepetition First Lien Secured Obligations (as applicable), and all proceeds 

of the DIP Collateral and the Prepetition First Lien Collateral shall be received and applied in 

accordance with this Final Order, the DIP Loan Documents, the DIP Intercreditor Agreement and 

the Prepetition First Lien Loan Documents, as applicable. Each of the Prepetition First Lien 

Secured Parties shall be entitled to all of the rights and benefits of section 552(b) of the Bankruptcy 

Code, and, in no event shall the “equities of the case” exception in section 552(b) of the 

Bankruptcy Code apply to the Prepetition First Lien Secured Parties or the Prepetition First Lien 

Collateral. 
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28. Right to Credit Bid. Subject to the terms of the Intercreditor Agreements (to the 

extent applicable), the DIP Agents or their designees (which may be an acquisition vehicle formed 

by the Required DIP Lenders) (in each case, acting at the direction of the ABL DIP Required 

Lenders or the Term DIP Required Lenders), shall have the right to credit bid up to the full amount 

of the applicable DIP Obligations, including, for the avoidance of doubt, the Interim Second Out 

DIP Term Loans (subject to paragraph 24), in any sale of all or any portion of DIP Collateral 

(including, for the avoidance of doubt, any asset for which the DIP Collateral is limited to the 

proceeds thereof as a result of applicable law prohibiting encumbrances from being attached to 

such asset) subject to and in accordance with the DIP Loan Documents, and (b) subject to section 

363(k) of the Bankruptcy Code, the Prepetition First Lien Agent or its designee(s) (which may be 

an acquisition vehicle) (in each case, acting at the direction of the requisite Prepetition First Lien 

Secured Parties under the Prepetition First Lien Loan Documents) shall have the right to credit bid 

up to the full amount of the applicable Prepetition First Lien Secured Obligations in any sale all or 

any portion of the Prepetition Collateral (including, for the avoidance of doubt, any asset for which 

the Prepetition Collateral is limited to the proceeds thereof as a result of applicable law prohibiting 

encumbrances from being attached to such asset) in accordance with the applicable Prepetition 

First Lien Loan Documents (subject to the DIP Intercreditor Agreement), in the case of each of 

foregoing clauses (a) and (b), without the need for further order of the Court authorizing same, 

whether in a sale under or pursuant to section 363 of the Bankruptcy Code, a chapter 11 plan 

subject to confirmation under section 1129(b)(2)(A) of the Bankruptcy Code, a sale or disposition 

by a chapter 7 trustee for any of the DIP Loan Parties under section 725 of the Bankruptcy Code, 

or otherwise. The DIP Agents (acting at the direction of the ABL DIP Required Lenders or the 

Term DIP Required Lenders, as applicable) and the Prepetition First Lien Agent (acting at the 
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direction of the requisite Prepetition First Lien Secured Parties under the applicable Prepetition 

First Lien Loan Documents), shall each have the absolute right to assign, transfer, sell, or otherwise 

dispose of their respective rights to credit bid (subject to the DIP Intercreditor Agreement and this 

Final Order) to any acquisition vehicle formed in connection with such bid or other designee. 

29. Leased Premises. 

(a) Notwithstanding anything to the contrary in this Final Order, for purposes 

of this Final Order, the DIP Liens and First Lien Adequate Protection Liens shall not encumber 

and the DIP Collateral shall not include (i) leasehold interests of non-residential real property 

unless the applicable lease permits the granting of such liens (but shall include the proceeds of the 

sale or disposition of such leases) and (ii) any security deposits (in possession of the landlord) or 

the Debtors’ interests, if any, in pre-paid rent, if such deposits are not property of the Debtors’ 

estates unless liens on such security deposits or pre-paid rent are expressly permitted pursuant to 

the underlying lease documents; provided that, the DIP Liens and First Lien Adequate Protection 

Liens shall extend to any such security deposits or pre-paid rent upon reversion thereof to the 

Debtors, if at all; provided, further, any liens granted pursuant to the Orders relating to the Debtors’ 

insurance policies or to any insurance proceeds therefrom shall, to the extent applicable and related 

to any leasehold interests of non-residential real property, be subject to the terms of the applicable 

leases and applicable law, and shall not interfere with any rights held by a landlord under such 

policies to any such insurance proceeds for damage to landlord’s property. 

(b) The DIP Agent’s or the Prepetition First Lien Agents’ exercise of their 

remedies pursuant to paragraph 21 shall be subject to the DIP Loan Documents and the Prepetition 

First Lien Loan Documents, as may be applicable, and, notwithstanding anything to the contrary 

in paragraph 21, the DIP Agents or Prepetition First Lien Agent may only enter upon a leased 
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premises of the Debtors following an Event of Default in accordance with: (a) any agreement in 

writing between the DIP Agents or Prepetition First Lien Agent and any applicable landlord; (b) 

pre-existing rights of the DIP Agents or Prepetition First Lien Agent, and any applicable landlord 

under applicable non-bankruptcy law; (c) consent of the applicable landlord; or (d) further order 

of this Court following notice and a hearing. 

30. Binding Effect; Successors and Assigns. From and after entry of the Interim Order, 

subject to paragraph 24 of this Final Order, the provisions of the DIP Loan Documents and this 

Final  Order, including all findings and conclusions of law herein, were and shall hereby continue 

to be binding upon all parties in interest in the Chapter 11 Cases and any Successor Cases, 

including without limitation, the DIP Secured Parties, the Prepetition First Lien Secured Parties, 

any Official Committee or any other committee appointed or formed in the Chapter 11 Cases and 

any Successor Cases, and their respective successors and assigns (including any chapter 11 trustee 

or chapter 7 trustee or examiner appointed or elected in the Chapter 11 Cases or any 

Successor Cases, or any other fiduciary appointed as a legal representative of any of the Debtors 

or with respect to the property of the estate of any of the Debtors), and shall inure to the benefit of 

each of the Debtors, the DIP Secured Parties and the Prepetition First Lien Secured Parties and 

their respective successors and assigns; provided, however, that, for the avoidance of doubt, the 

DIP Secured Parties and the Prepetition First Lien Secured Parties shall have no obligation to make 

any loan, permit the use of DIP Collateral or Prepetition Collateral (including Cash Collateral) or 

extend any financing to any chapter 11 trustee or chapter 7 trustee or similar responsible person 

appointed for the estate of any Debtor in the Chapter 11 Cases or any Successor Cases. 

31. No Modification of Final Order. Until and unless the DIP Obligations and the 

Prepetition First Lien Secured Obligations have been Paid in Full, the Debtors irrevocably waive 
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the right to seek, and shall not seek or consent to, directly or indirectly: (a) without the prior written 

consent of the Required DIP Lenders, (i) any modification, stay, vacatur or amendment to this 

Final Order, (ii) the allowance of any claim against any Debtor in the Chapter 11 Cases or any 

Successor Cases equal or superior to the DIP Superpriority Claims (other than the Carve Out), 

(iii) the grant of any lien or security interest on any DIP Collateral with priority equal to or superior 

to the DIP Liens, except as expressly permitted hereunder or under the DIP Loan Documents, 

(iv) the entry of any order authorizing the use of DIP Collateral (including Cash Collateral) that is 

inconsistent with this Final Order, or (b) without the prior written consent of the Prepetition First 

Lien Agent, acting at the direction of the requisite Prepetition First Lien Secured Parties, (i) any 

modification, stay, vacatur or amendment to this Final Order that adversely affects the rights, 

remedies, benefits or protections of the applicable Prepetition First Lien Secured Parties, (ii) the 

allowance of any claim against any Debtor in the Chapter 11 Cases or any Successor Cases equal 

or superior to the First Lien Adequate Protection Claims (other than the Carve Out and the DIP 

Superpriority Claims), or (iii) the grant of any lien or security interest on any DIP Collateral or 

Prepetition Collateral with priority equal to or superior to the First Lien Adequate Protection Liens, 

except as expressly permitted hereunder or under the DIP Loan Documents. 

32. Proceeds of Subsequent Financings. Without limiting the provisions of the 

immediately preceding paragraph, if at any time prior to the Payment in Full of all of the 

DIP Obligations, either the Debtors, the Debtors’ estates, any chapter 11 trustee, chapter 7 trustee 

or examiner with enlarged powers, or any responsible officer subsequently appointed in any of the 

Chapter 11 Cases or any Successor Cases, shall obtain credit or incur debt pursuant to 

sections 364(b), (c), or (d) of the Bankruptcy Code in violation of this Final Order or the DIP Loan 

Documents, then, unless otherwise agreed in writing by the Required DIP Lenders, all of the cash 
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proceeds derived from such credit or debt intended to refinance the DIP Obligations shall 

immediately be turned over to the DIP Agents for further distribution to the DIP Secured Parties 

on account of their DIP Obligations pursuant to the applicable DIP Loan Documents. 

33. Preservation of Rights Granted Under Interim Order. 

(a) Good Faith Under Section 364(e) of the Bankruptcy Code. The DIP Secured 

Parties and the Prepetition First Lien Secured Parties have acted in good faith in connection with 

the Orders, the DIP Facilities and the DIP Loan Documents, and their reliance on this Final Order 

is in good faith. Based on the findings set forth in the Orders and upon the record made at the 

Interim Hearing and during these Chapter 11 Cases, the DIP Secured Parties and the Prepetition 

First Lien Secured Parties are entitled to the protections provided in section 364(e) of the 

Bankruptcy Code. If any or all of the provisions of the Interim Order and this Final Order or the 

DIP Loan Documents are hereafter reversed or modified on appeal by any order of this Court or 

any other court, any such reversal or modification shall not affect (i) the ABL Refinancing, (ii) the 

validity of any DIP Obligations incurred hereunder, (iii) the priority of the DIP Liens granted 

hereunder, (iv) the validity of the DIP Liens granted hereunder to the DIP Lenders or DIP Agents, 

or (v) the payment of any fees, costs, expenses or other amounts under the Interim Order, this Final 

Order or the DIP Loan Documents, whether or not the Prepetition ABL Secured Parties, DIP 

Lenders or DIP Agents know of such appeal, unless the authorization to consummate the ABL 

Refinancing or to incur the DIP Obligations or the grant of the DIP Liens hereunder is stayed 

pending appeal. Notwithstanding any such reversal or modification, any such claim, lien, or 

security interest, right, privilege, remedy or benefit shall be governed in all respects by the original 

provisions of this Final Order, the DIP Intercreditor Agreement and the DIP Loan Documents. 
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(b) Survival. Notwithstanding anything contained herein or in the DIP Loan 

Documents to the contrary, the terms and provisions of this Final Order and the DIP Loan 

Documents (including, without limitation, all of the claims, liens and security interests, rights, 

priorities, privileges, remedies, benefits, and protections granted to the DIP Secured Parties and 

the Prepetition First Lien Secured Parties under this Final Order and the DIP Loan Documents), 

and any actions taken pursuant hereto or thereto, shall survive, shall continue in full force and 

effect, shall remain binding on all parties-in-interest, and shall be governed by the original 

provisions of this Final Order and maintain their priorities as set forth in this Final Order, and shall 

not be modified, impaired, or discharged by, entry of any order that may be entered (i) confirming 

any chapter 11 plan in any of the Chapter 11 Cases, (ii) converting any or all of the Chapter 11 

Cases to a case (or cases) under chapter 7 of the Bankruptcy Code, (iii) dismissing any or all of 

the Chapter 11 Cases, (iv) pursuant to which the Court abstains from hearing any of the Chapter 

11 Cases, or (v) approving the sale or disposition of any DIP Collateral (except as expressly 

permitted in the DIP Loan Documents), in each case, until all of the DIP Obligations, the First 

Lien Adequate Protection Obligations and the Prepetition First Lien Secured Obligations have 

been Paid in Full (unless the Required DIP Lenders and/or the requisite Prepetition First Lien 

Secured Parties have otherwise agreed in writing in respect of the applicable obligations owed to 

each of them).  

(c) Dismissal/Conversion. If any order dismissing any of the Chapter 11 Cases 

under section 1112 of the Bankruptcy Code or converting any of the Chapter 11 Cases to a case 

under chapter 7 of the Bankruptcy Code otherwise is at any time entered, such order shall provide 

(in accordance with sections 105 and 349 of the Bankruptcy Code), that (i) all of the claims, liens 

and security interests, rights, priorities, privileges, remedies, benefits and protections granted to 
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the DIP Secured Parties and the Prepetition First Lien Secured Parties hereunder and under the 

DIP Loan Documents shall continue in full force and effect and shall maintain their priorities as 

provided in this Final Order and the DIP Intercreditor Agreement until all DIP Obligations, First 

Lien Adequate Protection Obligations and Prepetition First Lien Secured Obligations have been 

Paid in Full (and that all such claims, liens and security interests, rights, priorities, privileges, 

remedies, benefits and protections, notwithstanding such dismissal or conversion, remain binding 

on all parties in interest), and (ii) this Court shall retain jurisdiction, notwithstanding such dismissal 

or conversion, for the purposes of enforcing the Interim Order, this Final Order, the DIP Loan 

Documents, the DIP Intercreditor Agreement and all of the claims, liens and security interests, 

rights, priorities, privileges, remedies, benefits and protections granted to the DIP Secured Parties 

and the Prepetition First Lien Secured Parties hereunder or thereunder. 

34. Loss or Damage to Collateral. So long as the DIP Agents and the DIP Lenders 

comply with their obligations under the DIP Loan Documents, (a) the DIP Secured Parties shall 

not, in any way or manner, be liable or responsible for (i) the safekeeping of the DIP Collateral, 

(ii) any loss or damage thereto occurring or arising in any manner or fashion from any cause, 

(iii) any diminution in the value thereof, or (iv) any act or default of any carrier, servicer, bailee, 

custodian, forwarding agency, or other person, and (b) all risk of loss, damage, or destruction of 

the DIP Collateral shall be borne solely by the Debtors. 

35. Proofs of Claim. The DIP Secured Parties and the Prepetition Secured Parties shall 

not be required to file proofs of claim or request for payment of administrative expenses in any of 

the Chapter 11 Cases or any of the Successor Cases in order to assert claims for payment in respect 

of the DIP Obligations, the First Lien Adequate Protection Obligations or the Prepetition First Lien 

Secured Obligations.  The Debtors’ Stipulations, acknowledgments and provisions of the Interim 
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Order and this Final Order are deemed sufficient to and do constitute timely filed proofs of claim 

or request for payment of administrative expenses in respect of such claims arising under the DIP 

Obligations, the First Lien Adequate Protection Obligations and the Prepetition First Lien Secured 

Obligations against each of the applicable Debtors. Any order entered by the Court establishing a 

bar date in any of the Chapter 11 Cases or any Successor Chapter 11 Cases shall not apply to the 

DIP Secured Parties, the Prepetition First Lien Secured Parties, the DIP Obligations or the 

Prepetition First Lien Secured Obligations; provided, however, that, notwithstanding any order 

entered by the Court establishing a bar date in any of the Chapter 11 Cases or any Successor Cases 

to the contrary, any DIP Agent (on behalf of itself or any of the DIP Lenders), at the direction of 

the ABL DIP Required Lenders or the Term DIP Required Lenders, as applicable, or the 

Prepetition First Lien Agent (on behalf of themselves and the applicable Prepetition First Lien 

Secured Parties (as applicable)), in their discretion, may (but are not required to) file (and amend 

and/or supplement) a proof of claim and/or aggregate proofs of claim in each of the Chapter 11 

Cases or any Successor Cases, and any such proof of claim may (but is not required to be) filed as 

one consolidated master proof of claim in the Debtors’ lead Chapter 11 Case against all of the DIP 

Loan Parties, which shall be deemed to have been filed against each and every Debtor. Such 

consolidated or master proofs of claim shall not be required to attach any instruments, agreements 

or other documents evidencing the obligations owing by each of the Debtors to the applicable 

party, which instruments, agreements or other documents will be provided upon reasonable written 

request to the DIP Agents (which, with respect to the DIP Term Agents, shall be through delivery 

to the financial or legal advisors to the DIP Term Agents and the DIP Term Lenders) or the 

Prepetition First Lien Agent, as the case may be. Any proof of claim filed by or on behalf of any 

of the DIP Secured Parties or the Prepetition First Lien Secured Parties shall be deemed to be in 
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addition to (and not in lieu of) any other proof of claim that may be filed by any such persons. The 

provisions set forth in this paragraph are intended solely for the purpose of administrative 

convenience and shall not affect the substantive rights of any party-in-interest or their respective 

successors-in-interest. 

36. Limitation of Liability. Nothing in the Interim Order, this Final Order, the DIP Loan 

Documents or any documents related thereto shall in any way be construed or interpreted to impose 

or allow the imposition upon any of the DIP Secured Parties or the Prepetition First Lien Secured 

Parties of any liability for any claim arising from, in connection with or related to the prepetition 

or postpetition activities of the Debtors and their respective affiliates in the operation of their 

businesses, their restructuring efforts or in connection with the administration of these Chapter 11 

Cases. In determining to make any loan or extension of credit, or permit the use of Cash Collateral, 

or in exercising any rights or remedies hereunder, under the DIP Loan Documents or the 

Prepetition First Lien Loan Documents, neither the DIP Secured Parties nor the Prepetition First 

Lien Secured Parties shall (a) be deemed to be in control of the operations of the Debtors, (b) owe 

any fiduciary duty to the Debtors or their creditors, shareholders or estates, or (c) be deemed to be 

acting as a “Responsible Person” or “Owner” or “Operator” with respect to the operation or 

management of the Debtors (as such terms or any similar terms are used in the United States 

Comprehensive Environmental Response, Compensation and Liability Act, 42, U.S. §§ 9601 et 

seq., as amended, or any similar federal or state statute). 

37. Intercreditor Agreements. From and after (x) the entry of the Interim Order and (y) 

the occurrence of the ABL Refinancing Effective Date, pursuant to section 510 of the Bankruptcy 

Code, the DIP Intercreditor Agreement (i) came into and shall remain in full force and effect, 

(ii) shall continue to govern the relative priorities, rights, and remedies of the Prepetition First Lien 
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Secured Parties (including, for the avoidance of doubt, with respect to the First Lien Adequate 

Protection Liens) and DIP Secured Parties (as if the DIP Term Agents were party thereto each as 

a “Term Agent” (as defined in the Prepetition Intercreditor Agreement), in the case of the 

Prepetition Intercreditor Agreement), and (iii) shall not be deemed amended, altered or modified 

by the terms of this Final Order, except to the extent expressly set forth herein. From and after the 

execution and effectiveness of the DIP Intercreditor Agreement, the Debtors, the DIP Agents, the 

DIP Secured Parties, the Prepetition First Lien Agent and the Prepetition First Lien Secured Parties 

each shall be bound by and party to, and in all respects the DIP Facilities and Prepetition First Lien 

Secured Obligations shall be governed by, the DIP Intercreditor Agreement; provided that the DIP 

Intercreditor Agreement shall not be further amended or modified without the prior written consent 

of the Required DIP Lenders; provided, further, that neither the ABL DIP Agent nor any ABL DIP 

Secured Party shall have any liability of and from any and all Causes of Action that the Prepetition 

First Lien Secured Parties, the Debtors, their estates, predecessors, successors and assigns at any 

time had, now have or that their successors and assigns may have against any of the ABL DIP 

Secured Parties and their respective Representatives for or by reason of any act, omission, matter, 

cause or thing whatsoever arising at any time under or with respect to the Prepetition Intercreditor 

Agreement prior to the ABL Refinancing Effective Date; provided, further, that neither the 

Prepetition ABL Agent nor any Prepetition ABL Secured Party shall have any liability of and from 

any and all Causes of Action that the Prepetition First Lien Secured Parties, the Debtors, their 

estates, predecessors, successors and assigns may have, or that their successors and assigns may 

have, against any of the Prepetition ABL Secured Parties and their respective Representatives for 

or by reason of any act, omission, matter, cause or thing whatsoever arising under or with respect 

to the Prepetition Intercreditor Agreement occurring after the ABL Refinancing Effective Date. 
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38. Chubb Reservation of Rights. For the avoidance of doubt, (i) to the extent ACE 

American Insurance Company and/or any of its U.S.-based affiliates and predecessors 

(collectively, and together with each of their successors and solely in their capacities as insurers, 

“Chubb”) had Permitted Prior Liens on property (including Cash Collateral held by Chubb as of 

the Petition Date) of the Debtors as of the Petition Date (the “Chubb Collateral”), such Permitted 

Prior Liens shall be senior to any liens and/or security interests in or on the Chubb Collateral 

granted pursuant to this Final Order; (ii) this Final Order does not grant the Debtors any right to 

use any of the Chubb Collateral held by Chubb as of the Petition Date; (iii) the proceeds of any 

insurance policy issued by Chubb shall be considered to be DIP Collateral solely to the extent such 

proceeds are paid to the Debtors or the Debtors’ estates pursuant to the terms of any such applicable 

insurance policy including as amended or supplemented by applicable endorsements; provided, 

however, that to the extent any claim arises that is covered by any insurance policies issued by 

Chubb, the Debtors and any applicable insured party may pursue such claim in accordance with 

the terms of such insurance policies, and, if applicable, the Debtors may turn over to the ABL DIP 

Agent and the DIP Term Agents, for the benefit of themselves and the DIP Secured Parties, any 

such insurance proceeds (each, a “Proceeds Turnover”), provided, further, however, that Chubb 

shall not have any duty to effectuate a Proceeds Turnover or liability related to a Proceeds 

Turnover; and (iv) nothing, including the DIP Documents and/or this Final Order, alters or 

modifies the terms and conditions of any insurance policies issued by Chubb and/or any 

agreements documents or instruments related thereto. 

39. Taxing Authorities.  Notwithstanding any other provisions in this Final Order or 

any final orders pertaining to post-petition financing or the use of cash collateral in these Chapter 
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11 Cases, any statutory liens on account of ad valorem taxes held by the Texas Taxing Authorities10 

(the “Tax Liens”) shall neither be primed by nor made subordinate to any liens granted to any 

party hereby to the extent the Tax Liens are valid, senior, perfected, and unavoidable, and all 

parties’ rights to object to the priority, validity, amount, and extent of the claims and liens asserted 

by the Texas Taxing Authorities are fully preserved. 

40. Payments Free and Clear. Subject to the Carve Out, any and all payments or 

proceeds remitted to the DIP Secured Parties or the Prepetition Secured Parties pursuant to the DIP 

Loan Documents, the DIP Intercreditor Agreement, the Interim Order, this Final Order or any 

subsequent order of this Court shall be irrevocable (subject, solely in the case of certain 

professional fees, the fee review procedures set forth in paragraph 11 of this Final Order), received 

free and clear of any claim, charge, assessment or other liability, including without limitation, any 

claim or charge arising out of or based on, directly or indirectly, section 506(c) of the Bankruptcy 

Code (whether asserted or assessed by, through or on behalf of the Debtors) (subject to 

paragraph 26 hereof), section 552(b) of the Bankruptcy Code (subject to paragraph 27 hereof) or 

otherwise. 

41. Joint and Several Liability. Nothing in this Final Order shall be construed to 

constitute or authorize a substantive consolidation of any of the Debtors’ estates, it being 

understood, however, that the Debtors shall be jointly and severally liable for all obligations 

(including all DIP Obligations and all First Lien Adequate Protection Obligations) under this Final 

Order and the DIP Loan Documents. 

 
10  Texas Taxing Authorities is defined as Clear Creek Independent School District, Harris County Water Control 

Improvement District #116, Woodlands Metro Center Municipal Utility District, Woodlands Road Utility District 
#1, Frisco Independent School District, Bexar County, Cypress-Fairbanks Independent School District, Dallas 
County, City of Fairview, Harris County Emergency Service District #11, Harris County Emergency Service 
District #29, Harris County Improvement District #01, City of Houston, Houston Community College System, 
Houston Independent School District, Lone Star College System, Montgomery County and Tarrant County. 
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42. Third Party Beneficiary. Except as expressly set forth herein, no rights are created 

hereunder for the benefit of any third party, any creditor or any direct, indirect or incidental 

beneficiary.  

43. Final Order Controls. In the event of any conflict or inconsistency between or 

among the terms or provisions of this Final Order and any of the DIP Loan Documents, unless 

such term or provision in this Final Order is phrased in terms of “defined in” or “as set forth in” 

the DIP Credit Agreements or DIP Loan Documents, the terms and provisions of this Final Order 

shall govern and control. Notwithstanding anything contained in any other order entered by this 

Court to the contrary, any payment made pursuant to, or authorization contained in, any other order 

entered by this Court shall be consistent with and subject to the requirements set forth in this Final 

Order and the DIP Loan Documents, including, without limitation, the Approved DIP Budget 

(subject to Permitted Variances). 

44. Effectiveness. This Final Order shall constitute findings of fact and conclusions of 

law in accordance with Bankruptcy Rule 7052 and shall take effect and be fully enforceable 

effective as of the Petition Date immediately upon entry hereof.  Notwithstanding Bankruptcy 

Rules 4001(a)(3), 6004(h), 6006(d), 7062, or 9014, any Bankruptcy Local Rule, or Rule 62(a) of 

the Federal Rules of Civil Procedure, this Final Order shall be immediately effective and 

enforceable upon its entry and there shall be no stay of execution or effectiveness of this 

Final Order. 

45. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, and 6004, 

in each case to the extent applicable, are satisfied by the contents of the Motion. 
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46. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Final Order. When 

used in this Final Order, the word “including” shall not imply limitation. 

47. Necessary Action.  The Debtors are authorized to take any and all such actions as 

are necessary, required or appropriate to implement and effectuate the terms of this Final Order, 

the DIP Loan Documents and the transactions contemplated hereunder and thereunder. 

48. Retention of Jurisdiction.  The Court retains jurisdiction to hear, determine and, if 

applicable, enforce the terms of any and all matters arising from or related to the DIP Facilities, 

the DIP Loan Documents, the DIP Intercreditor Agreement and this Final Order, and the Court’s 

jurisdiction shall survive confirmation and consummation of any chapter 11 plan for any of the 

Debtors notwithstanding the terms or provisions of any such chapter 11 plan or any order 

confirming any such chapter 11 plan. 

49. Notice of Entry of Final Order.  The Debtors shall promptly serve copies of this 

Final Order upon the parties that have been given notice of the Motion, to any party that has filed 

a request for notices with this Court, and upon the Official Committee (if appointed). 

 

Signed: _______________   
      UNITED STATES BANKRUPTCY JUDGE
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December 24, 2024

The Container Store, Inc.
500 Freeport Parkway
Coppell, TX 75019
Attention: Jeff Miller, Chief Financial Officer

Re: Payoff Letter

Ladies and Gentlemen:

Reference is made to the Credit Agreement dated as of April 6, 2012 (as amended, amended and 
restated, restated, supplemented or otherwise modified, the “Agreement”), among The Container Store, 
Inc., a Texas corporation (the “Borrower”), the other loan parties from time to time party thereto, the lenders 
from time to time party thereto (the “Lenders”), and JPMorgan Chase Bank, N.A. (“JPMCB”), as 
administrative agent and as collateral agent for the Lenders (the “Agent”).  Capitalized terms used but not 
otherwise defined herein shall have the meanings ascribed thereto in the Agreement.

The Borrower has informed Agent and Lenders that it intends to (i) terminate the Commitments 
under the Agreement, (ii) repay all outstanding Loans and other Obligations in full, in each case, on or 
about December 24, 2024, (iii) provide the Agent with cash (the “Cash Collateral”) in an amount equal to 
105% of the total aggregate amount of the existing Letters of Credit listed on Annex 1 attached hereto (the 
“L/C Obligations”), and (iv) terminate all Cash Management Services between the Loan Parties and the 
Lenders or enter into arrangements reasonably satisfactory to each Lender in its individual capacity (it being 
understood that (1) the agreement to cause Obligations in respect of Cash Management Services among the 
Loan Parties and JPMCB, in an amount not to exceed $500,000 to be secured by DIP Liens (as defined in 
the interim order to be entered by the Bankruptcy Court in the Chapter 11 Cases approving the Loan Parties’ 
entry into certain debtor-in-possession loan documents and related relief (the “DIP Order”) on the DIP 
Collateral (as defined in the DIP Order), with the same priority as those granted to the ABL DIP Obligations 
(as defined in the DIP Order) (such Lien, the “DIP Cash Management Lien”) is reasonably satisfactory with 
respect to the period of time during the Chapter 11 Cases and (2) the agreement governing TM Cash 
Collateral (as defined below) is reasonably satisfactory)).  In addition, the Borrower has paid to Wells Fargo 
Bank, N.A. (“Wells Fargo”), in its capacity as a provider of Cash Management Services cash collateral in 
respect of the Obligations arising in connection with such Cash Management Services (the “TM Cash 
Collateral”) in the amount of $28,000.00 prior to the date hereof.  The Borrower hereby grants Wells Fargo 
a security interest in the TM Cash Collateral.

With respect to the L/C Obligations and subject to the terms of this letter, the Borrower shall pay 
to the Agent for the account of each Lender in accordance with its Applicable Percentage (as defined in the 
Agreement as in effect immediately prior to the termination pursuant to this letter) a Letter of Credit fee 
(the “Letter of Credit Fee”), for each Standby Letter of Credit, equal to the Applicable Margin for Term 
Benchmark Loans times the daily maximum amount available to be drawn under each such Standby Letter 
of Credit.  For purposes of computing the daily amount available to be drawn under any Letter of Credit, 
the amount of the Letter of Credit shall be determined in accordance with Section 1.07 of the Agreement 
as in effect immediately prior to the termination pursuant to this letter.  Letter of Credit Fees shall be (i) due 
and payable on the first Business Day after the end of each calendar quarter, commencing with the first 
such date to occur after the issuance of such Letter of Credit, on the expiration date as set forth under the 
heading “Expiry” in Annex 1 hereto and thereafter on demand, and (ii) computed on a quarterly basis on 
arrears.  If there is any change in the Applicable Margin during any quarter, the daily amount available to 
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be drawn under each Letter of Credit shall be computed and multiplied by the Applicable Margin separately 
for each period during such quarter that such Applicable Margin was in effect. 

If received by 2:00 p.m. (New York City time) on December 24, 2024, the total cash amount due 
will be $88,912,355.60 (the “Cash Payoff Amount”) consisting of:

$80,000,000.00 in principal, 
$339,973.60 in interest, 
$7,890.60 in Commitment Fees, 
$7,909,458.97  in Cash Collateral, 
$25,345.19 in Letters of Credit service charge accruals,
$153,194.00     in unpaid fees and expenses of the financial advisor (the 

“FA Fees”), and
$476,493.24                in unpaid legal fees and disbursements (“Legal Fees”).  

The per diem accrual, as of today, is $13,379.06 (comprised of interest, fees and estimated break 
funding costs), and should be added to the Cash Payoff Amount for each day (commencing at 2:01 p.m. (New 
York City time) on December 24, 2024) if the Cash Payoff Amount has not been delivered by 2:00 p.m (New 
York City time) on such day.  Payment of the Cash Payoff Amount (other than the Legal Fees and the FA 
Fees) shall be made to the Agent by wire transfer, together with notification to the Agent of the applicable 
federal funds wire reference number, of immediately available funds directed as follows:

JPMorgan Chase Bank, N.A.
ABA Routing Number:  021000021
for credit to Account Number:  0148
Reference: The Container Store

The Agent is hereby directed by the Borrower to, as soon as reasonably practicable, deliver the 
Cash Collateral into a cash collateral account at JPMCB bearing account number 616758192 (the “Cash 
Collateral Account”). The Borrower hereby grants JPMCB a security interest in the Cash Collateral 
Account. The Borrower agrees that such funds shall be treated as if they have been deposited into the Cash 
Collateral Account immediately upon receipt by Agent and shall be governed by the agreements with 
respect thereto, including the Assignment of Deposits executed by the Borrower and JPMCB on or about 
the date hereof. 

Payment of the Legal Fees shall be made by wire transfer, together with notification to the Agent 
of the applicable federal funds wire reference number, of immediately available funds to:

Simpson Thacher & Bartlett LLP
ABA Routing Number:  021000021
for credit to Account Name:  Simpson Thacher & Bartlett LLP
for credit to Account Number:  7338
Swift Code:              CHASUS33

Payment of the FA Fees shall be made by wire transfer, together with notification to the Agent of 
the applicable federal funds wire reference number, of immediately available funds to:

Berkeley Research Group, LLC
Bank Name: PNC Bank, N.A.
ABA Routing Number:  031207607
for credit to Account Name: Berkeley Research Group, LLC
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for credit to Account Number:  6672
Reference: 10010233
Swift Code: PNCCUS33

Upon receipt (a) by the Agent of the Cash Payoff Amount (other than the Legal Fees and the FA 
Fees), (b) by Simpson Thacher & Bartlett LLP of the Legal Fees, and (c) by Berkeley Research Group, 
LLC of the FA Fees in the manner described above, immediately and automatically and without further 
action on the part of any Person:  (i) the Commitments of the Lenders under the Agreement shall terminate, 
(ii) all Liens, security interests and pledges granted pursuant to the Loan Documents shall be deemed to 
have been automatically released and terminated (including, for the avoidance of doubt, the Swedish Pledge 
Agreement), but not including, for the avoidance of doubt, the Liens and security interests granted pursuant 
to this letter with respect to the Cash Collateral or the TM Cash Collateral, (iii) all Guarantees granted by 
the Guarantors pursuant to the Loan Documents shall be released, except to the extent of the Obligations 
which continue as provided herein, (iv)  all Obligations under the Agreement and the other Loan Documents 
shall be deemed paid in full, released, terminated and discharged, all without any further action being 
required to effectuate the foregoing, excluding (A) those terms of the Loan Documents, and those 
Obligations, that pursuant to the terms of the Loan Documents as in effect immediately prior to the 
effectiveness hereof, expressly survive the termination thereof, (B) those terms of the Loan Documents, 
and those Obligations in connection with the Cash Management Services that continue after the date hereof 
and the terms of this letter with respect thereto, and (C) the L/C Obligations, and the terms of the Loan 
Documents with respect thereto (which shall include each Lender’s participation in the L/C Obligations in 
accordance with Section 2.03(a) of the Agreement as in effect immediately prior to the termination pursuant 
to this letter until such expiration date as set forth under the heading “Expiry” in Annex 1 hereto), in each 
case under clause (A), (B) and (C) which shall survive without prejudice and remain in full force and effect, 
(v) the Borrower or its designee (including Latham & Watkins LLP) will be authorized to file the UCC 
termination statements for the financing statements set forth on Annex 2 and the intellectual property 
security agreement releases set forth on Annex 3, and the Agent will, at the Borrower’s expense, execute 
and deliver such other intellectual property releases, landlord waiver or lessee waiver releases and other 
documents as the Borrower may reasonably request, in each case, in form and substance satisfactory to 
Agent, in order to evidence the termination of the Liens and security interests granted pursuant to the Loan 
Documents (excluding, for the avoidance of doubt, the Liens and security interests in the Cash Collateral 
and the TM Cash Collateral granted pursuant to this letter), (vi) the Agent will promptly deliver any 
Collateral (other than the Cash Collateral) in its possession to the Borrower or such party as the Borrower 
may direct in writing, (vii) the Borrower or its designee (including Latham & Watkins LLP) will be 
authorized to deliver notices to each depository bank and/or processor with respect to the deposit account 
control agreement notices and the credit card notices set forth on Annex 4 and Annex 5 hereto, and (viii) 
the Agent agrees to have deemed, along with the other parties thereto, to have amended and restated the 
Intercreditor Agreement such that the Discharge of ABL Obligations (with respect to the Agreement and 
the Obligations thereunder) has occurred. Notwithstanding anything to the contrary herein, Loan Parties 
acknowledge and agree that the TM Cash Collateral held by Wells Fargo secures all Obligations arising in 
connection with such Cash Management Services (whether prior to or after the commencement of the 
Chapter 11 Cases referred to above) and which Liens shall be approved by the Bankruptcy Court in the 
Chapter 11 Cases pursuant to the cash management order entered by the Bankruptcy Court in such cases. 
Such Liens and security interests of Wells Fargo shall not be subject to the Liens and security interests of 
any other party to the Intercreditor Agreement.  Without limitation of any other rights of Wells Fargo in 
connection with such Cash Management Services, Wells Fargo may immediately apply the TM Cash 
Collateral from time to time against such Obligations when due, and Borrower is and shall remain liable to 
pay any deficiency upon two Business Days’ notice.  Nothing contained in this agreement shall be construed 
to limit the rights of Wells Fargo in its capacity as the provider of such Cash Management Services under 
the terms of the agreements with the Borrower with respect thereto. The TM Cash Collateral shall be held 
by Wells Fargo until (i) the Cash Management Services provided by Wells Fargo have been terminated, (ii) 
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the Obligations in respect of the Cash Management Services secured by the TM Cash Collateral have been 
terminated and all amounts owing in respect thereof paid in full in cash and (iii) any challenge period 
provided for in the DIP Order or any other bankruptcy court order in the Chapter 11 Cases that may be 
applicable thereto has ended (so long as no challenge to the Liens of Wells Fargo has been commenced). 
Any amounts of the TM Cash Collateral that have not been applied to such Obligations shall be returned to 
the Borrower without any interest thereon by federal funds wire transfer, and the Lien thereon in favor of 
Wells Fargo will automatically terminate, thirty (30) days after the satisfaction of each of the conditions set 
forth in clauses (i), (ii) and (iii) above, upon demand by the Borrower.

Borrower and each other Loan Party agrees jointly and severally to indemnify Agent and Lenders 
from any and all loss, damage and reasonable, documented out-of-pocket costs and expenses (including 
reasonable, out-of-pocket and documented fees and legal expenses of a single counsel) which Agent or 
Lenders may suffer or incur at any time as a result of:  (a) any non-payment, claim, refund or dishonor of 
any checks, electronic funds transfers or other similar items which have been credited by Agent to the 
account of Borrower with Agent or any Lender and (b) any bookkeeping, accounting or other errors in 
calculation of any amount to be paid to Agent and Lenders hereunder by Borrower requiring an adjustment 
thereto, together with any reasonable expenses or other reasonable charges incident thereto.

Notwithstanding anything to the contrary contained herein, in the event any payment made 
hereunder to, or other amount or value received in respect hereof by, Agent or Lenders from or for the 
account of Borrower or any other Loan Party is avoided, rescinded, set aside or must otherwise be returned 
or repaid by Agent and Lenders whether in any bankruptcy, reorganization, insolvency or similar 
proceeding involving Borrower, any other Loan Party or otherwise, the indebtedness intended to be repaid 
thereby shall be reinstated (without any further action by any party) to the extent of such avoidance, 
recission, set aside, return or repayment, and shall be enforceable against Borrower and Guarantors to the 
extent it was enforceable prior to the effectiveness of this letter.  In such event, Borrower and the other 
Loan Parties shall be and remain liable to Agent and Lenders for the amount so repaid or recovered to the 
same extent as if such amount had never originally been received by Agent or such Lender.

Unless otherwise agreed in a writing executed by the Agent, on behalf of the Lenders (and with the 
consent of each Lender), the terms of this letter shall not be effective after 2:00 p.m. (New York City time) 
on December 27, 2024, unless (i) the Agent has received the Cash Payoff Amount (other than the Legal Fees 
and  the FA Fees) plus a payment of any per diem accrued hereunder, (ii) the Legal Fees have been received 
by Simpson Thacher & Bartlett LLP, (iii) the FA Fees have been received by Berkeley Research Group, LLC 
and the DIP Cash Management Lien shall have been granted pursuant to an order of the Bankruptcy Court, 
the Lien of Wells Fargo set forth herein shall have been approved pursuant to the cash management order of 
such Bankruptcy Court and each such order shall not have been reversed, vacated or stayed, in each case of 
clauses (i) through (iii), on or before such date and time. The terms of this letter shall be enforceable solely 
by the Borrower, Agent and Lenders (including in the case of the Obligations in respect of the Cash 
Management Services that are continuing, Wells Fargo) and may not be relied upon by any other person.  
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 Very truly yours, 
 
 JPMORGAN CHASE BANK, N.A., 
  as Agent for the Lenders and as a Lender 
 
 
 By:      
 Name: 
 Title: 
 

Sandeep Parihar
Executive Director
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[Signature Page to Payoff Letter]

ACKNOWLEGED AND AGREED:

THE CONTAINER STORE, INC.

By:
Name: Jeffrey A. Miller
Title:   Chief Financial Officer
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Annex 1
L/C Obligations

L/C Number L/C 
Type 

Expiry Amount Beneficiary

NUSCGS0536
24

Standby 
Issuance 7/30/2025 $275,000.00 AMERICAN EXPRESS 

TRAVEL RELATED
NUSCGS0540
40

Standby 
Issuance 6/30/2025 $450,000.00 REGENT HOLDING 

COMPANY, LLC
NUSCGS0073
71

Standby 
Issuance 7/15/2025 $3,894,025.00 FEDERAL INSURANCE 

COMPANY
NUSCGS0530
86

Standby 
Issuance 6/30/2025 $1,800,000.00 DESIGN IDEAS, LTD

NUSCGS0541
97

Standby 
Issuance 4/1/2025 $150,000.00 EVRIHOLDER 

PRODUCTS LLC

NUSCGS0540
85

Standby 
Issuance 8/30/2025 $800,000.00

AMERICAN 
ALTERNATIVE 
INSURANCE

NUSCGS0544
44

Standby 
Issuance 9/30/2025 $163,793.07 TRAVELERS CASUALTY 

AND SURETY
Total Amount of 
L/C Obligations $7,532,818.07

Amount of Back-up L/C
(105% of Total Amount of L/C Obligations) = $7,909,458.97
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Annex 2
Financing Statements 

Loan Party State Initial Filing Number Filing Date
C Studio Manufacturing 
Inc

DE 20221269455 February 14, 2022

C Studio Manufacturing 
LLC

DE 20221269711 February 14, 2022

The Container Store 
Group, Inc.

DE 20121358813 April 9, 2012

The Container Store, Inc. TX 12-0010934676 April 9, 2012
TCS Gift Card Services, 
LLC

VA 12040941576 April 9, 2012

The Container Store 
Services, LLC

TX 12-0010934555 April 9, 2012
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Annex 3
Form of IP Releases

[Attached]
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US-DOCS\156246046.7 

  RELEASE OF SECURITY INTEREST 

IN INTELLECTUAL PROPERTY COLLATERAL 

THIS RELEASE OF SECURITY INTEREST IN INTELLECTUAL PROPERTY COLLATERAL 

(this “Release”), dated as of December 24, 2024, is made by JPMorgan Chase Bank, N.A., a national 

banking association, as collateral agent (in such capacity, the “Collateral Agent”) for its own benefit and 

the benefit of the other Credit Parties (as defined in the Credit Agreement referred to below) in favor of 

The Container Store, Inc., a Texas corporation (the “Grantor”), as follows: 

WITNESSETH: 

WHEREAS, reference is made to the Credit Agreement, dated as of April 6, 2012 (as amended, 

modified, supplemented or restated and in effect from time to time, the “Credit Agreement”), by and among, 

among others, the Grantor, JPMorgan Chase Bank, N.A., as administrative Agent (the “Administrative 

Agent”) for its own benefit and the benefit of the other Credit Parties, the Collateral Agent, and the lenders 

from time to time party thereto; 

WHEREAS, in connection with the Credit Agreement, the Grantor executed and delivered (i) that 

certain ABL Facility Security Agreement, dated as of April 6, 2012 (as amended, modified, supplemented 

or restated and in effect from time to time, the “Security Agreement”), by and among the Grantor and the 

other parties party thereto and the Collateral Agent, and (ii) that certain agreement described on Annex I 

attached hereto (the “IP Security Agreement”), pursuant to which the Grantor granted to the Collateral 

Agent (for its own benefit and the benefit of the other Credit Parties) a continuing security interest (the 

“Security Interest”), with a power of sale (which power of sale shall be exercisable only following the 

occurrence and during the continuance of an Event of Default), in all of the then present and future right, 

title and interest of the Grantor in and to the IP Collateral (as defined in the IP Security Agreement); and 

WHEREAS, the Grantor has requested and the Collateral Agent has agreed to terminate and release 

the IP Security Agreement and the entirety of its Security Interest in the IP Collateral , including in the IP 

Collateral described on Annex II attached hereto, arising under the Security Agreement and the IP Security 

Agreement, as applicable. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, and upon the terms set forth in this Release, the Collateral Agent hereby agrees 

as follows: 

1. Definitions.  The term “IP Collateral”, as used herein, shall have the meaning ascribed to 

such term in the IP Security Agreement. Capitalized terms not defined herein have the meanings set forth 

in the Security Agreement or IP Security Agreement, as applicable. 

2. Release of Security Interest.  The Collateral Agent, without recourse, representation or 

warranty and at the Grantor’s sole cost and expense, hereby terminates, cancels, releases, relinquishes and 

discharges, in its entirety, for the benefit of the Grantor and its successors and assigns, its Security Interest 

in the IP Collateral arising under the IP Security Agreement or Security Agreement, as applicable, and 

terminates the IP Security Agreement,  and any right, title or interest of the Collateral Agent arising under 

the IP Security Agreement or the Security Agreement, as applicable, in the IP Collateral shall hereby be 

terminated, cancelled, released, relinquished and discharged.  The Collateral Agent hereby authorizes the 

Grantor and its successors, assigns or other legal representatives to file this Release with the United States 

Patent and Trademark Office and United States Copyright Office, at the sole expense of the Grantor, to 

evidence and effectuate the release and termination of the Collateral Agent’s Security Interest in the IP 

Collateral contemplated hereby. 
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3. Delivery by Facsimile.  This Release may be executed in counterparts (and by different 

parties hereto in different counterparts), each of which shall constitute an original, but all of which when 

taken together shall constitute a single contract. Delivery of an executed counterpart of a signature page to 

this Release by electronic mail or telecopy shall be effective as delivery of a manually signed counterpart 

of this Release. 

4. Governing Law.  IT IS INTENDED THAT ALL RIGHTS AND OBLIGATIONS UNDER 

THIS RELEASE, INCLUDING MATTERS OF CONSTRUCTION, VALIDITY, AND 

PERFORMANCE, SHALL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK.  
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[Signature Page to Release of Security Interest in Intellectual Property Collateral]

IN WITNESS WHEREOF, the undersigned has executed this Release by its duly authorized officer 
as of the date first above written.

JPMORGAN CHASE BANK, N.A., 
as Collateral Agent

By:
Name:  Sandeep Parihar
Title: Executive Director
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ANNEX I 

Intellectual Property Security Agreement, dated as of April 6, 2012, by The Container Store, Inc. in favor 

of JPMorgan Chase Bank, N.A., as Collateral Agent, (i) recorded with the United States Patent and 

Trademark Office on May 2, 2012 at Reel/Frame 028199/0912 with respect to registered patents and patent 

applications, (ii) recorded with the United States Patent and Trademark Office on May 2, 2012 at 

Reel/Frame 4778/0693 with respect to registered trademarks and trademark applications, and (iii) recorded 

with the United States Copyright Office on May 9, 2012 at V3615 D445 with respect to registered 

copyrights and copyright applications. 
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LIFE'S LITTLE PLEASURES. 

ORGANIZED. 

The Container Store, 

Inc. 

78/624977 5/6/05 3231091 4/17/07 

GOSHOP! The Container Store, 

Inc. 

78/639985 5/31/05 3259305 7/3/07 

LIFE'S MORE FUN WHEN 

YOU'RE ORGANIZED 

The Container Store, 

Inc. 

78/640709 5/31/05 3320086 10/23/07 

MAKE A DATE TO GET 

ORGANIZED 

The Container Store, 

Inc. 

77/274226 9/7/07 3502802 9/16/08 

DORM ROOM BASIC SIX The Container Store, 

Inc. 

77/490689 6/4/08 3642234 6/23/09 

GOSHOP! The Container Store, 

Inc 

77/657936 1/27/09 3663470 8/4/09 

WHAT WE STAND FOR - 

ORGANIZATION WITH HEART 

The Container Store, 

Inc. 

77/938228 2/17/10 3850042 9/21/10 

WHAT WE STAND FOR The Container Store, 

Inc. 

77/938240 2/17/10 3850043 9/21/10  

DO A LITTLE DANCE - EVERY 

TIME YOU OPEN YOUR 

CLOSET DOOR 

The Container Store, 

Inc. 

77/875622 11/18/09 3932138 3/15/11 

 

Trademark Licenses 

None. 
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  RELEASE OF SECURITY INTEREST 

IN INTELLECTUAL PROPERTY COLLATERAL 

THIS RELEASE OF SECURITY INTEREST IN INTELLECTUAL PROPERTY COLLATERAL 

(this “Release”), dated as of December 24, 2024, is made by JPMorgan Chase Bank, N.A., a national 

banking association, as collateral agent (in such capacity, the “Collateral Agent”) for its own benefit and 

the benefit of the other Credit Parties (as defined in the Credit Agreement referred to below) in favor of C 

Studio Manufacturing LLC, a Delaware limited liability company (formerly, CLOSET WORKS, LLC) (the 

“Grantor”), as follows: 

WITNESSETH: 

WHEREAS, reference is made to the Credit Agreement, dated as of April 6, 2012 (as amended, 

modified, supplemented or restated and in effect from time to time, the “Credit Agreement”), by and among, 

among others, the Grantor, JPMorgan Chase Bank, N.A., as administrative Agent (the “Administrative 

Agent”) for its own benefit and the benefit of the other Credit Parties, the Collateral Agent, and the lenders 

from time to time party thereto; 

WHEREAS, in connection with the Credit Agreement, the Grantor executed and delivered (i) that 

certain ABL Facility Security Agreement, dated as of April 6, 2012 (as amended, modified, supplemented 

or restated and in effect from time to time, the “Security Agreement”), by and among the Grantor and the 

other parties party thereto and the Collateral Agent, and (ii) that certain agreement described on Annex I 

attached hereto (the “IP Security Agreement”), pursuant to which the Grantor granted to the Collateral 

Agent (for its own benefit and the benefit of the other Credit Parties) a continuing security interest (the 

“Security Interest”), with a power of sale (which power of sale shall be exercisable only following the 

occurrence and during the continuance of an Event of Default), in all of the then present and future right, 

title and interest of the Grantor in and to the IP Collateral (as defined in the IP Security Agreement); and 

WHEREAS, the Grantor has requested and the Collateral Agent has agreed to terminate and release 

the IP Security Agreement and the entirety of its Security Interest in the IP Collateral, including in the IP 

Collateral described on Annex II attached hereto, arising under the Security Agreement and the IP Security 

Agreement, as applicable. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, and upon the terms set forth in this Release, the Collateral Agent hereby agrees 

as follows: 

1. Definitions.  The term “IP Collateral”, as used herein, shall have the meaning ascribed to 

such term in the IP Security Agreement. Capitalized terms not defined herein have the meanings set forth 

in the Security Agreement or IP Security Agreement, as applicable. 

2. Release of Security Interest.  The Collateral Agent, without recourse, representation or 

warranty and at the Grantor’s sole cost and expense, hereby terminates, cancels, releases, relinquishes and 

discharges, in its entirety, for the benefit of the Grantor and its successors and assigns, its Security Interest 

in the IP Collateral arising under the IP Security Agreement or Security Agreement, as applicable, and 

terminates the IP Security Agreement,  and any right, title or interest of the Collateral Agent arising under 

the IP Security Agreement or the Security Agreement, as applicable, in the IP Collateral shall hereby be 

terminated, cancelled, released, relinquished and discharged.  The Collateral Agent hereby authorizes the 

Grantor and its successors, assigns or other legal representatives to file this Release with the United States 

Patent and Trademark Office and United States Copyright Office, at the sole expense of the Grantor, to 

evidence and effectuate the release and termination of the Collateral Agent’s Security Interest in the IP 

Collateral contemplated hereby. 
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3. Counterparts.  This Release may be executed in counterparts (and by different parties 

hereto in different counterparts), each of which shall constitute an original, but all of which when taken 

together shall constitute a single contract. Delivery of an executed counterpart of a signature page to this 

Release by electronic mail or telecopy shall be effective as delivery of a manually signed counterpart of 

this Release.  The words “execution,” “signed,” “signature,” and words of like import in this Agreement 

shall be deemed to include Electronic Signatures or the keeping of records in electronic form (including 

deliveries by facsimile, emailed pdf. or any other electronic means that reproduces an image of an actual 

executed signature page), each of which shall be of the same legal effect, validity or enforceability as a 

manually executed signature or the use of a paper-based recordkeeping system, as the case may be, to the 

extent and as provided for in any applicable law, including the Federal Electronic Signatures in Global and 

National Commerce Act, the New York State Electronic Signatures and Records Act, or any other similar 

state laws based on the Uniform Electronic Transactions Act. 

4. Choice of Laws.  IT IS INTENDED THAT ALL RIGHTS AND OBLIGATIONS UNDER 

THIS RELEASE, INCLUDING MATTERS OF CONSTRUCTION, VALIDITY, AND 

PERFORMANCE, SHALL BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK. 
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[Signature Page to Release of Security Interest in Intellectual Property Collateral]

IN WITNESS WHEREOF, the undersigned has executed this Release by its duly authorized officer 
as of the date first above written.

JPMORGAN CHASE BANK, N.A., 
as Collateral Agent

By:
Name:   Sandeep Parihar
Title: Executive Director
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ANNEX I 

Intellectual Property Security Agreement, dated as of February 11, 2022, by C Studio Manufacturing LLC 

(formerly, Closet Works, LLC) in favor of JPMorgan Chase Bank, N.A., as Collateral Agent, recorded with 

the United States Copyright Office on March 30, 2022 at V9996 D289 with respect to registered copyrights 

and copyright applications. 
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ANNEX II 

Trademarks Registrations and Trademark Applications 

None.  

Trademark Licenses 

None. 
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Patent Registrations and Patent Applications 

None. 

 

Patent Licenses 

None. 
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Annex 4

Form of Deposit Control Agreement Terminations

[Attached]
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RESIGNATION NOTICE 

Date: December 24, 2024 

JPMorgan Chase Bank, N.A. 

Global TS Contracts & Documentation 

 

Address: 420 W Van Buren Street, 9th Floor, Suite IL1-0199 

  Chicago, IL 60606-3534 

 

Attention: Blocked Accounts 

  Email: blocked.account.contracts@jpmchase.com 

 

Re: Blocked Account Control Agreement dated as of July 2, 2012 (the “Agreement”), 

by and among The Container Store, Inc. (“Company”), JPMorgan Chase Bank, 

N.A., in its capacity as ABL administrative agent (“First Lien Agent”), JPMorgan 

Chase Bank, N.A., in its capacity as term loan administrative agent (“Second Lien 

Agent”), and JPMorgan Chase Bank, N.A., in its capacity as bank (“Depositary”) 

relating to Account Nos. 9834 and 8018. 

Ladies and Gentlemen: 

The First Lien Agent notifies Depositary that it shall cease to be a party hereto or an “Agent” 

hereunder (and that any requirement hereunder requiring notice to or the consent of First Lien 

Agent shall instead be deemed to require notice to or the consent of Second Lien Agent). This 

constitutes a Resignation Notice as referred to in paragraph 1(b) of the Agreement, a copy of which 

is attached hereto as Exhibit A. 
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EXHIBIT A 

Blocked Account Control Agreement 

(Attached) 
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RESIGNATION NOTICE 

Date: December 24, 2024 

JPMorgan Chase Bank, N.A. 

Global TS Contracts & Documentation 

 

Address: 420 W Van Buren Street, 9th Floor, Suite IL1-0199 

  Chicago, IL 60606-3534 

 

Attention: Blocked Accounts 

  Email: blocked.account.contracts@jpmchase.com 

 

 

Re: Blocked Account Control Agreement dated as of July 2, 2012 (the “Agreement”), 

by and among TCS Gift Card Services, LLC (“Company”), JPMorgan Chase Bank, 

N.A., in its capacity as ABL administrative agent (“First Lien Agent”), JPMorgan 

Chase Bank, N.A., in its capacity as term loan administrative agent (“Second Lien 

Agent”), and JPMorgan Chase Bank, N.A., in its capacity as bank (“Depositary”) 

relating to Account Nos. 1261 and 3705. 

Ladies and Gentlemen: 

The First Lien Agent notifies Depositary that it shall cease to be a party hereto or an “Agent” 

hereunder (and that any requirement hereunder requiring notice to or the consent of First Lien 

Agent shall instead be deemed to require notice to or the consent of Second Lien Agent). This 

constitutes a Resignation Notice as referred to in paragraph 1(b) of the Agreement, a copy of which 

is attached hereto as Exhibit A. 
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EXHIBIT A 

Blocked Account Control Agreement  

(Attached) 
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DEPOSIT ACCOUNT CONTROL AGREEMENT 

NOTICE OF TERMINATION 

Date: December 24, 2024 

Cornerstone National Bank & Trust Company 

One West Northwest Highway 

Palatine, Illinois 60067 

Attention Jeffrey T. Boundy, President & CEO 

Daniel J. Hollowed, EVP Cashier and Chief Financial Officer 

Phone: 847.654.3000 

Email: jtb@cornerstonenb.com; dhollowed@cornerstonenb.com  

 

With a copy to: 

C Studio Manufacturing LLC (f/k/a Closet Works, LLC) 

500 Freeport Parkway  

Coppell, Texas 75019 

Attention: Michael Lambeth  

Phone: 972.539.6858 

Email: mlambeth@containerstore.com  

 

Re: Deposit Account Control Agreement dated as of February 11, 2022 (as amended, 

amended and restated, supplemented or otherwise modified and in effect from time 

to time, the “Agreement”) by and among C Studio Manufacturing LLC, a Delaware 

limited liability company (formerly known as Closet Works, LLC) (“Grantor”), 

JPMorgan Chase Bank, N.A., in its capacity as ABL collateral agent (in such 

capacity, together with its successors and assigns, in such capacities, the “First Lien 

Agent”), JPMorgan Chase Bank, N.A., in its capacity as term loan collateral agent 

(in such capacity, together with its successors and assigns, in such capacities, the 

“Second Lien Agent”), and Cornerstone National Bank & Trust Company 

(“Depository Bank”).  

To the addresses set forth above. 

This Notice of Termination is given by the First Lien Agent, in connection with the above-

referenced Agreement with respect to account no. 8085 (the “Account”). 

The First Lien Agent hereby notifies Depositary Bank that its Security Interests (as defined in the 

Agreement) in the Account have been terminated, and that the First Lien Agent shall cease to be a 

party to the Agreement thereunder (and that any requirement thereunder requiring notice to or the 

consent of First Lien Agent shall instead be deemed to require notice to or the consent of Second 

Lien Agent). This constitutes a Notice of Termination as referred to in paragraph 8(a) of the 

Agreement, a copy of which is attached hereto as Exhibit A. 

[Signature Page to Follow]  
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EXHIBIT A 

Deposit Account Control Agreement 

(Attached) 
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or creditors arrangements.  Grantor shall pay to Depository Bank, upon receipt of Depository Bank’s invoice, 

all reasonable and documented costs, expenses and attorneys’ fees incurred by Depository Bank in the 

preparation and administration of this Agreement (including any amendments hereto or instruments or 

agreements required hereunder). 

 

20. Compensation.  Grantor shall pay to Depository Bank reasonable compensation as well as reimbursement 

for its reasonable costs and expenses incurred in connection with the performance by it of services under this 

Agreement (including reasonable and documented fees and expenses of Depository Bank’s legal counsel, 

including any additional or subsequent fees or expenses incurred to obtain payment of fees and expenses of 

Depository Bank’s legal counsel).  Grantor agrees to pay Depository Bank a one-time set-up fee of Two 

Hundred Dollars and 00/100 Dollars ($200.00) and compensation for the Account of One Hundred Sixty-Five 

Dollars and 00/100 Dollars ($165.00) for each month or portion of a month while this Agreement is in effect 

and until Depository Bank is discharged hereunder, said set-up fee and compensation to be paid by a direct 

debit to the Account.  Any other fees or compensation related to the operation and maintenance of the Account, 

including but not limited to Account/Treasury Management Service Fees, lockbox item fees, and the like, shall 

be agreed upon separately and payable by Grantor to Depository Bank pursuant to any such agreement(s). 

 

21. Jury Trial Waiver.  GRANTOR, AGENTS AND DEPOSITORY BANK HEREBY WAIVE ALL 

RIGHTS TO TRIAL BY JURY IN ANY JUDICIAL PROCEEDING ARISING OUT OF, OR 

RELATING TO, THIS AGREEMENT OR SERVICES RENDERED IN CONNECTION WITH THIS 

AGREEMENT. 

 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their respective 

officers or representatives hereunder duly authorized, effective as of the last date set forth below. 

 

CORNERSTONE NATIONAL BANK & TRUST 

COMPANY, DEPOSITORY BANK  

 

 

 

 

By: _______________________________ 

Jeffrey T. Boundy 

President & CEO 

 

 

CLOSET WORKS, LLC, GRANTOR 

 

 

 

 

 

By: _______________________________ 

Thomas Happ 

Manager 
 

 
 

 

JPMORGAN CHASE BANK, N.A., as FIRST LIEN 

AGENT  

 

 

 

By: _______________________________ 

Jon Eckhouse 

Authorized Officer 

 

 

 

JPMORGAN CHASE BANK, N.A., as SECOND 

LIEN AGENT  

 

 

 

By: _______________________________ 

Elena Volkova 

Authorized Officer 
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or creditors arrangements.  Grantor shall pay to Depository Bank, upon receipt of Depository Bank’s invoice, 

all reasonable and documented costs, expenses and attorneys’ fees incurred by Depository Bank in the 

preparation and administration of this Agreement (including any amendments hereto or instruments or 

agreements required hereunder). 

 

20. Compensation.  Grantor shall pay to Depository Bank reasonable compensation as well as reimbursement 

for its reasonable costs and expenses incurred in connection with the performance by it of services under this 

Agreement (including reasonable and documented fees and expenses of Depository Bank’s legal counsel, 

including any additional or subsequent fees or expenses incurred to obtain payment of fees and expenses of 

Depository Bank’s legal counsel).  Grantor agrees to pay Depository Bank a one-time set-up fee of Two 

Hundred Dollars and 00/100 Dollars ($200.00) and compensation for the Account of One Hundred Sixty-Five 

Dollars and 00/100 Dollars ($165.00) for each month or portion of a month while this Agreement is in effect 

and until Depository Bank is discharged hereunder, said set-up fee and compensation to be paid by a direct 

debit to the Account.  Any other fees or compensation related to the operation and maintenance of the Account, 

including but not limited to Account/Treasury Management Service Fees, lockbox item fees, and the like, shall 

be agreed upon separately and payable by Grantor to Depository Bank pursuant to any such agreement(s). 

 

21. Jury Trial Waiver.  GRANTOR, AGENTS AND DEPOSITORY BANK HEREBY WAIVE ALL 

RIGHTS TO TRIAL BY JURY IN ANY JUDICIAL PROCEEDING ARISING OUT OF, OR 

RELATING TO, THIS AGREEMENT OR SERVICES RENDERED IN CONNECTION WITH THIS 

AGREEMENT. 

 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their respective 

officers or representatives hereunder duly authorized, effective as of the last date set forth below. 

 

CORNERSTONE NATIONAL BANK & TRUST 

COMPANY, DEPOSITORY BANK  

 

 

 

 

By: _______________________________ 

Jeffrey T. Boundy 

President & CEO 

 

 

CLOSET WORKS, LLC, GRANTOR 

 

 

 

 

 

By: _______________________________ 

Thomas Happ 

Manager 
 

 
 

 

JPMORGAN CHASE BANK, N.A., as FIRST LIEN 

AGENT  

 

 

 

By: _______________________________ 

Jon Eckhouse 

Authorized Officer 

 

 

 

JPMORGAN CHASE BANK, N.A., as SECOND 

LIEN AGENT  

 

 

 

By: _______________________________ 

Elena Volkova 

Authorized Officer 
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NOTICE OF CHANGE OF CONTROLLING AGENT 

Date: December 24, 2024 

Wells Fargo Bank, National Association 

1800 Century Park East, Suite 1120 

Los Angeles, CA 90067 

 

With a copy to: 

The Container Store, Inc.  

500 Freeport Parkway 

Coppell, Texas 75019 

 

Re: Deposit Account Control Agreement dated as of June 19, 2012 (the “Agreement”), 

by and among The Container Store, Inc. (“Company”), JPMorgan Chase Bank, 

N.A. (in such capacity, “ABL Agent”), JPMorgan Chase Bank, N.A., (in such 

capacity, “Term Loan Agent”), and Wells Fargo Bank, National Association 

(“Bank”) relating to Collateral Account No. 4674; ABA No. 121000248. 

To the addressees set forth above: 

The ABL Agent hereby notifies Bank of change in Controlling Agent and this notice shall serves 

as a Change Notice as described and contemplated by the Agreement, a copy of which is attached 

hereto as Exhibit A. The Term Loan Agent shall serve as the “Controlling Agent” under the 

Agreement from and after the date of this notice. Additionally, the ABL Agent hereby notifies 

bank that the Agreement is terminated solely with respect to the ABL Agent, and the Bank shall 

have no further obligations to the ABL Agent under the Agreement. The Agreement shall remain 

in effect with respect to the Bank, Company and the Term Loan Agent in its capacity as the 

Controlling Agent. Capitalized terms used but not defined herein shall have the meanings given to 

them in the Agreement. 
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EXHIBIT A 

Deposit Account Control Agreement  

(Attached) 
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DEPOSIT ACCOUNT CONTROL AGREEMENT

(Access Restricted after Notice - Two Secured Parties)

This Deposit Account Control Agreement (the “Agreement”), dated as of June 19, 2012, is
entered into by and among The Container Store, Inc. (“Company”), JPMorgan Chase Bank,
N.A. (in such capacity, “ABL Agent”), JPMorgan Chase Bank, N.A. (in such capacity, “Term
Loan Agent”, and, together with ABL Agent, each an “Agent” and collectively “Agents”) and
Wells Fargo Bank, National Association (“Bank”), and sets forth the rights of Agents and the
obligations of Bank with respect to the deposit accounts of Company at Bank identified at the
end of this Agreement as the Collateral Accounts (each hereinafter referred to individually as a
“Collateral Account” and collectively as the “Collateral Accounts”). Each account designated as
a Collateral Account includes, for purposes of this Agreement, and without the necessity of
separately listing subaccount numbers, all subaccounts presently existing or hereafter
established for deposit reporting purposes and integrated with the Collateral Account by an
arrangement in which deposits made through subaccounts are posted only to the Collateral
Account. Each Collateral Account operated as a “Multi-Currency Account” is a foreign currency
denominated deposit account maintained with Bank’s Cayman Islands Branch. As used in this
Agreement, the term “Controlling Agent” means ABL Agent until such time as Bank has
received written notice from ABL Agent stating in substance that henceforth Term Loan Agent
will be Controlling Agent (a “Change Notice”), at which time Term Loan Agent will replace ABL
Agent as Controlling Agent.

1. Agents’ Respective Interests in Collateral Accounts. Each Agent represents that it is
either (a) a lender who has extended credit to Company and has been granted a security
interest in the Collateral Accounts or (b) such a lender and the agent for a group of such
lenders. Company hereby confirms the security interest granted by Company to each
Agent in all of Company’s right, title and interest in and to the Collateral Accounts and all
sums now or hereafter on deposit in or payable or withdrawable from the Collateral
Accounts (the “Collateral Account Funds”). Each Agent hereby appoints Bank as its
agent solely for the purpose of perfecting the security interest of such Agent in the
Collateral Accounts and Collateral Account Funds. In furtherance of the intentions of the
parties hereto, this Agreement constitutes written notice by each Agent to Bank and
Bank’s Cayman Islands Branch of such Agent’s security interest in the Collateral
Accounts.

2. Agent Control. Bank, Agents and Company each agree that Bank will comply with
instructions given to Bank by Controlling Agent (or the other Agent with Controlling
Agent’s consent) directing disposition of funds in the Collateral Accounts (“Disposition
Instructions”) without further consent by Company. Except as otherwise required by law,
Bank will not agree with any third party to comply with instructions for disposition of
funds in the Collateral Accounts originated by such third party.

3. Company Access to Collateral Accounts. Notwithstanding the provisions of the
“Agent Control” section of this Agreement, Agents agree that Company will be allowed
access to the Collateral Accounts and Collateral Account Funds until Bank receives, and
has had a reasonable period of time (not to exceed 2 Business Days) to act on, written
notice from Controlling Agent (or the other Agent with Controlling Agent’s consent)
directing that Company no longer have access to any Collateral Accounts or Collateral
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Account Funds (an “Access Termination Notice”). Company irrevocably authorizes Bank
to comply with any Access Termination Notice and/or Disposition Instructions even if
Company objects to them in any way, and agrees that Bank may pay any and all
Collateral Account Funds to the appropriate Agent in response to any Disposition
Instructions. Company further agrees that after Bank receives an Access Termination
Notice, Company will not have access to any Collateral Accounts or Collateral Account
Funds.

4. Transfers in Response to Disposition Instructions. Notwithstanding the provisions of
the “Agent Control” section of this Agreement, unless Bank separately agrees in writing
to the contrary, Bank will have no obligation to disburse funds in response to Disposition
Instructions other than by automatic standing wire. Bank agrees that on each Business
Day after it receives an Access Termination Notice and corresponding Disposition
Instructions and has had a reasonable period of time (not to exceed 2 Business Days) to
act on them, it will transfer to the account specified at the end of this Agreement as the
Destination Account or to such account as the Agent entitled to give Disposition
Instructions specifies in the Access Termination Notice (in either case, the “Destination
Account”) the full amount of the collected and available balance in the Collateral
Accounts at the beginning of such Business Day. Before Bank receives a Change
Notice from ABL Agent, the Destination Account will be ABL Agent’s account specified at
the end of this Agreement with the bank specified at the end of this Agreement (or
specified in the Disposition Instructions, if applicable). After Bank has received a
Change Notice from ABL Agent and has had a reasonable period of time (not to exceed
2 Business Days) to act on it, (a) the Destination Account will be Term Loan Agent’s
account specified at the end of this Agreement with the bank specified at the end of this
Agreement (or specified in the Disposition Instructions, if applicable), (b) Bank will honor
instructions only from Term Loan Agent regarding the Collateral Accounts (without
notifying or obtaining the consent of ABL Agent) and (c) Term Loan Agent will assume
all of ABL Agent’s rights and obligations under this Agreement. Any disposition of funds
which Bank makes in response to Disposition Instructions is subject to Bank’s standard
policies, procedures and documentation governing the type of disposition made;
provided, however, that in no circumstances will any such disposition require Company’s
consent. To the extent any Collateral Account is a certificate of deposit or time deposit,
Bank will be entitled to deduct any applicable early withdrawal penalty prior to disbursing
funds from such account in response to Disposition Instructions. To the extent the Agent
entitled to give Disposition Instructions requests that funds be transferred from any
Collateral Account in a currency different from the currency denomination of the
Collateral Account, the funds transfer will be made after currency conversion at Bank’s
then current buying rate for exchange applicable to the new currency.

5. Lockboxes. To the extent items deposited to a Collateral Account have been received
in one or more post office lockboxes maintained for Company by Bank (each a
“Lockbox”) and processed by Bank for deposit, Company acknowledges that Company
has granted each of the Agents a security interest in all such items (the “Remittances”).
Company agrees that after Bank receives an Access Termination Notice, Company will
have no further right or ability to instruct Bank regarding the receipt, processing or
deposit of Remittances, and that the Agent entitled to give Disposition Instructions alone
will have the right and ability to so instruct Bank. Company and Agents acknowledge
and agree that Bank’s operation of each Lockbox, and the receipt, retrieval, processing
and deposit of Remittances, will at all times be governed by Bank’s Master Agreement
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for Treasury Management Services, and by Bank’s applicable standard lockbox Service
Description.

6. Balance Reports and Bank Statements. Bank agrees, at the telephone request of
either Agent on any day on which Bank is open to conduct its regular banking business,
other than a Saturday, Sunday or public holiday (each a “Business Day”), to make
available to such Agent a report (“Balance Report”) showing the opening available
balance in the Collateral Accounts as of the beginning of such Business Day, by a
transmission method determined by Bank, in Bank’s sole discretion. Company
expressly consents to this transmission of information. After Bank receives an Access
Termination Notice from an Agent, Bank will, on receiving a written request from either
Agent, send to such Agent by United States mail, at the address indicated for such
Agent after its signature to this Agreement, duplicate copies of all periodic statements on
the Collateral Accounts which are subsequently sent to Company.

7. Returned Items. Agents and Company understand and agree that the face amount
(“Returned Item Amount”) of each Returned Item will be paid by Bank debiting the
Collateral Account to which the Returned Item was originally credited, without prior
notice to Agents or Company. As used in this Agreement, the term “Returned Item”
means (a) any item deposited to a Collateral Account and returned unpaid, whether for
insufficient funds or for any other reason, and without regard to timeliness of the return
or the occurrence or timeliness of any drawee’s notice of non-payment; (b) any item
subject to a claim against Bank of breach of transfer or presentment warranty under the
Uniform Commercial Code (as adopted in the applicable state) or Regulation CC (12
C.F.R. §229), as in effect from time to time; (c) any automated clearing house (“ACH”)
entry credited to a Collateral Account and returned unpaid or subject to an adjustment
entry under applicable clearing house rules, whether for insufficient funds or for any
other reason, and without regard to timeliness of the return or adjustment; (d) any credit
to a Collateral Account from a merchant card transaction, against which a contractual
demand for chargeback has been made; and (e) any credit to a Collateral Account made
in error. Company agrees to pay all Returned Item Amounts immediately on demand,
without setoff or counterclaim, to the extent there are not sufficient funds in the
applicable Collateral Account to cover the Returned Item Amounts on the day Bank
attempts to debit them from the Collateral Account. After Bank receives an Access
Termination Notice, each Agent agrees to pay all Returned Item Amounts within fifteen
(15) calendar days after demand, without setoff or counterclaim, to the extent that (i) the
Returned Item Amounts are not paid in full by Company within five (5) calendar days
after demand on Company by Bank, and (ii) such Agent received proceeds from the
corresponding Returned Items under this Agreement.

8. Settlement Items. Agents and Company understand and agree that the face amount
(“Settlement Item Amount”) of each Settlement Item will be paid by Bank debiting the
applicable Collateral Account, without prior notice to Agents or Company. As used in
this Agreement, the term “Settlement Item” means (a) each check or other payment
order drawn on or payable against any controlled disbursement account or other deposit
account at any time linked to any Collateral Account by a zero balance account
connection (each a “Linked Account”), which Bank cashes or exchanges for a cashier’s
check or official check in the ordinary course of business prior to receiving an Access
Termination Notice and having had a reasonable opportunity to act on it, and which is
presented for settlement against the Collateral Account (after having been presented
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against the Linked Account) after Bank receives the Access Termination Notice, (b) each
check or other payment order drawn on or payable against a Collateral Account, which,
on the Business Day Bank receives an Access Termination Notice, Bank cashes or
exchanges for a cashier’s check or official check in the ordinary course of business after
Bank’s cutoff time for posting, (c) each ACH credit entry initiated by Bank, as originating
depository financial institution, on behalf of Company, as originator, prior to Bank having
received an Access Termination Notice and having had a reasonable period of time (not
to exceed 2 Business Days) to act on it, which ACH credit entry settles after Bank
receives an Access Termination Notice, and (d) any other payment order drawn on or
payable against a Collateral Account, which Bank has paid or funded prior to receiving
an Access Termination Notice and having had a reasonable period of time (not to
exceed 2 Business Days) to act on it, and which is first presented for settlement against
the Collateral Account in the ordinary course of business after Bank receives the Access
Termination Notice and has transferred Collateral Account Funds to the applicable Agent
under this Agreement. Company agrees to pay all Settlement Item Amounts
immediately on demand, without setoff or counterclaim, to the extent there are not
sufficient funds in the applicable Collateral Account to cover the Settlement Item
Amounts on the day they are to be debited from the Collateral Account. Each Agent
agrees to pay all Settlement Item Amounts within fifteen (15) calendar days after
demand, without setoff or counterclaim, to the extent that (i) the Settlement Item
Amounts are not paid in full by Company within five (5) calendar days after demand on
Company by Bank, and (ii) such Agent received Collateral Account Funds under this
Agreement, up to the amount of such Funds.

9. Bank Fees. Company agrees to pay all Bank’s fees and charges for the maintenance
and administration of the Collateral Accounts and for the treasury management and
other account services provided with respect to the Collateral Accounts and any
Lockboxes (collectively “Bank Fees”), including, but not limited to, the fees for
(a) Balance Reports provided on the Collateral Accounts, (b) funds transfer services
received with respect to the Collateral Accounts, (c) lockbox processing services, (d)
Returned Items, (e) funds advanced to cover overdrafts in the Collateral Accounts (but
without Bank being in any way obligated to make any such advances), and (f) duplicate
bank statements. The Bank Fees will be paid by Bank debiting one or more of the
Collateral Accounts on the Business Day that the Bank Fees are due, without notice to
Agents or Company. If there are not sufficient funds in the Collateral Accounts to cover
fully the Bank Fees on the Business Day Bank attempts to debit them from the Collateral
Accounts, such shortfall or the amount of such Bank Fees will be paid by Company to
Bank, without setoff or counterclaim, within five (5) calendar days after demand from
Bank. Controlling Agent agrees to pay any Bank Fees which accrue after Bank receives
an Access Termination Notice, within fifteen (15) calendar days after demand, without
setoff or counterclaim, to the extent such Bank Fees are not paid in full by Company
within five (5) calendar days after demand on Company by Bank.

10. Account Documentation. Except as specifically provided in this Agreement, Agents
and Company agree that the Collateral Accounts will be subject to, and Bank’s operation
of the Collateral Accounts will be in accordance with, the terms of Bank’s applicable
deposit account agreement governing the Collateral Accounts (“Account Agreement”).
In addition to the Account Agreement, each Collateral Account operated as a “Multi-
Currency Account” will be governed by Bank’s Master Agreement for Treasury
Management Services, and by Bank’s Multi-Currency Account Service Description in
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effect from time to time. All documentation referenced in this Agreement as governing
any Collateral Account or the processing of any Remittances is hereinafter collectively
referred to as the “Account Documentation”.

11. Partial Subordination of Bank’s Rights. Bank hereby subordinates to the respective
security interests of each of the Agents in the Collateral Accounts (a) any security
interest which Bank may have or acquire in the Collateral Accounts, and (b) any right
which Bank may have or acquire to set off or otherwise apply any Collateral Account
Funds against the payment of any indebtedness from time to time owing to Bank from
Company, except for debits to the Collateral Accounts permitted under this Agreement
for the payment of Returned Item Amounts, Settlement Item Amounts or Bank Fees.

12. Bankruptcy Notice; Effect of Filing. If Bank at any time receives notice of the
commencement of a bankruptcy case or other insolvency or liquidation proceeding by or
against Company, Bank will continue to comply with its obligations under this
Agreement, except to the extent that any action required of Bank under this Agreement
is prohibited under applicable bankruptcy laws or regulations or is stayed pursuant to the
automatic stay imposed under the United States Bankruptcy Code or by order of any
court or agency. With respect to any obligation of either of the Agents hereunder which
requires prior demand on Company, the commencement of a bankruptcy case or other
insolvency or liquidation proceeding by or against Company will automatically eliminate
the necessity of such demand on Company by Bank, and will immediately entitle Bank to
make demand on the applicable Agent with the same effect as if demand had been
made on Company and the time for Company’s performance had expired.

13. Legal Process, Legal Notices and Court Orders. Bank will comply with any legal
process, legal notice or court order it receives in relation to a Collateral Account if Bank
determines in its sole discretion that the legal process, legal notice or court order is
legally binding on it.

14. Indemnification. Company will indemnify, defend and hold harmless Bank, its officers,
directors, employees, and agents (collectively, the “Indemnified Parties”) from and
against any and all claims, demands, losses, liabilities, damages, costs and expenses
(including reasonable attorneys’ fees) (collectively “Losses and Liabilities”) Bank may
suffer or incur as a result of or in connection with (a) Bank complying with any binding
legal process, legal notice or court order referred to in the immediately preceding section
of this Agreement, (b) Bank following any instruction or request of Controlling Agent (or
the other Agent with Controlling Agent’s consent), including but not limited to any Access
Termination Notice or Disposition Instructions, or (c) Bank complying with its obligations
under this Agreement, except to the extent such Losses and Liabilities are caused by
Bank’s gross negligence or willful misconduct. To the extent such obligations of
indemnity are not satisfied by Company within five (5) days after demand on Company
by Bank, each of the Agents will indemnify, defend and hold harmless Bank and the
other Indemnified Parties against any and all Losses and Liabilities Bank may suffer or
incur as a result of or in connection with Bank following any instruction or request of
such Agent, except to the extent such Losses and Liabilities are caused by Bank’s gross
negligence or willful misconduct.
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15. Bank’s Responsibility. This Agreement does not create any obligations of Bank, and
Bank makes no express or implied representations or warranties with respect to its
obligations under this Agreement, except for those expressly set forth herein. In
particular, Bank need not investigate whether either of the Agents is entitled under such
Agents’ agreements with Company to give an Access Termination Notice or Disposition
Instructions. Bank may rely on any and all notices and communications it believes are
given by the appropriate party. Bank will not be liable to Company, Agents or any other
party for any Losses and Liabilities caused by (a) circumstances beyond Bank’s
reasonable control (including, without limitation, computer malfunctions, interruptions of
communication facilities, labor difficulties, acts of God, wars, or terrorist attacks) or
(b) any other circumstances, except to the extent such Losses and Liabilities are directly
caused by Bank’s gross negligence or willful misconduct. In no event will Bank be liable
for any indirect, special, consequential or punitive damages, whether or not the
likelihood of such damages was known to Bank, and regardless of the form of the claim
or action, or the legal theory on which it is based. Any action against Bank by Company
or either of the Agents under or related to this Agreement must be brought within twelve
(12) months after the cause of action accrues.

16. Termination. This Agreement may be terminated by (a) both Agents acting together, or
(b) Term Loan Agent acting as Controlling Agent, or (c) Bank, at any time, by the
terminating party or parties giving thirty (30) calendar days prior written notice of such
termination to the other parties to this Agreement at their contact addresses specified
after their signatures to this Agreement. This Agreement may be terminated (i) upon five
(5) calendar days prior written notice from Bank to Company and Agents should
Company or either Agent fail to make any payment when due to Bank from Company or
either Agent under the terms of this Agreement, or (ii) immediately upon written notice to
Bank from both Agents acting together or Term Loan Agent acting as Controlling Agent,
on termination or release of the security interest(s) of all terminating Agents in the
Collateral Accounts; provided that any notice from any terminating Agent under clause
(b) of this sentence must contain such Agent’s acknowledgement of the termination or
release of its security interest in the Collateral Accounts. Company’s and Agents’
respective obligations to report errors in funds transfers and bank statements and to pay
Returned Items Amounts, Settlement Item Amounts, and Bank Fees, as well as the
indemnifications made, and the limitations on the liability of Bank accepted, by Company
and Agents under this Agreement will continue after the termination of this Agreement
with respect to all the circumstances to which they are applicable, existing or occurring
before such termination, and any liability of any party to this Agreement, as determined
under the provisions of this Agreement, with respect to acts or omissions of such party
prior to such termination will also survive such termination. Upon any termination of this
Agreement which occurs after Bank has received an Access Termination Notice and has
had a reasonable period of time (not to exceed 2 Business Days) to act on it, (A) Bank
will transfer all collected and available balances in the Collateral Accounts on the date of
such termination in accordance with Controlling Agent’s written instructions, and
(B) Bank will close any Lockbox and forward any mail received at the Lockbox unopened
to such address as is communicated to Bank by Controlling Agent under the notice
provisions of this Agreement for a period of three (3) months after the effective
termination date, unless otherwise arranged between Controlling Agent and Bank,
provided that Bank’s fees with respect to such disposition must be prepaid directly to
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Bank at the time of termination by cashier’s check payable to Bank or other payment
method acceptable to Bank in its sole discretion.

17. Modifications, Amendments, and Waivers. This Agreement may not be modified or
amended, or any provision thereof waived, except in a writing signed by all the parties to
this Agreement.

18. Notices. All notices from one party to another must be in writing, must be delivered to
Company, Agents and/or Bank at their respective contact addresses specified after their
signatures to this Agreement, or any other address of any party communicated to the
other parties in writing, and will be effective on receipt. Any notice sent by a party to this
Agreement to another party must also be sent to all other parties to this Agreement.
Bank is authorized by Company and Agents to act on any instructions or notices
received by Bank if (a) such instructions or notices purport to be made in the name of an
Agent, (b) Bank reasonably believes that they are so made, and (c) they do not conflict
with the terms of this Agreement as such terms may be amended from time to time,
unless such conflicting instructions or notices are supported by a court order.

19. Successors and Assigns. Neither Company nor either of the Agents may assign or
transfer its rights or obligations under this Agreement to any person or entity without the
prior written consent of Bank, which consent will not be unreasonably withheld or
delayed. Notwithstanding the foregoing, either of the Agents may transfer its rights and
duties under this Agreement to (a) a transferee to which, by contract or operation of law,
such Agent transfers substantially all of its rights and duties under the financing or other
arrangements between such Agent and Company, or (b) if such Agent is acting as a
representative in whose favor a security interest is created or provided for, a transferee
that is a successor representative; provided that as between Bank and such Agent, such
Agent will not be released from its obligations under this Agreement unless and until
Bank receives any such transferee’s binding written agreement to assume all of such
Agent’s obligations hereunder. Bank may not assign or transfer its rights or obligations
under this Agreement to any person or entity without the prior written consent of both
Agents, which consent will not be unreasonably withheld or delayed; provided, however,
that no such consent will be required if such assignment or transfer takes place as part
of a merger, acquisition or corporate reorganization affecting Bank.

20. Governing Law. This Agreement will be governed by and be construed in accordance
with the laws of the state in which the office of Bank that maintains the Collateral
Accounts is located, without regard to conflict of laws principles. This state will also be
deemed to be Bank’s jurisdiction, for purposes of Article 9 of the Uniform Commercial
Code as it applies to this Agreement.

21. Severability. To the extent that the terms of this Agreement are inconsistent with, or
prohibited or unenforceable under, any applicable law or regulation, they will be deemed
ineffective only to the extent of such prohibition or unenforceability, and will be deemed
modified and applied in a manner consistent with such law or regulation. Any provision
of this Agreement which is deemed unenforceable or invalid in any jurisdiction will not
affect the enforceability or validity of the remaining provisions of this Agreement or the
same provision in any other jurisdiction.

Case 24-90627   Document 136-1   Filed in TXSB on 01/15/25   Page 172 of 196



Page 8
1427756v.2 CHA715/10017

22. Counterparts. This Agreement may be executed in any number of counterparts each of
which will be an original with the same effect as if the signatures were on the same
instrument. Delivery of an executed counterpart of a signature page of this Agreement
by telecopier or electronic image scan transmission (such as a “pdf” file) will be effective
as delivery of a manually executed counterpart of the Agreement.

23. Entire Agreement. This Agreement, together with the Account Documentation,
contains the entire and only agreement among all the parties to this Agreement and
between Bank and Company, on the one hand, and Bank and either of the Agents, on
the other hand, with respect to (a) the interest of either of the Agents in the Collateral
Accounts and Collateral Account Funds, and (b) Bank’s obligations to either of the
Agents in connection with the Collateral Accounts and Collateral Account Funds.

[SIGNATURE PAGE FOLLOWS]
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Annex 4

Form of Credit Card Notice Terminations

[Attached]
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CREDIT CARD NOTIFICATION NOTICE OF TERMINATION 

 

Date: December 24, 2024 

BY CERTIFIED MAIL – RETURN RECEIPT REQUESTED 

 

Discover Financial Services, LLC (the “Processor”) 

Attention: Gabrielle Broadnax, Senior Account Specialist, Merchant Services  

8500 Governors Hill Dr. 

Cincinnati, OH 45249 

Re: Credit Card Notification (the “Agreement”) dated as of June 28, 2012, by The Container 

Store, Inc. (the “Borrower”) in favor of (i) JPMorgan Chase Bank, N.A., as collateral agent 

for its own benefit and the benefit of a syndicate of revolving lenders and certain other 

credit parties (the “ABL Collateral Agent”) and (ii) JPMorgan Chase Bank, N.A., as 

collateral agent for its own benefit and the benefit of a syndicate of term lenders and certain 

other credit parties (the “Term Loan Collateral Agent”), regarding Merchant Account 

Number  658. 

To the addressee set forth above: 

This Notice of Termination is given by the ABL Collateral Agent to the Processor, in connection 

with the above-reference Agreement. All capitalized terms used but not defined herein shall have 

the respective meanings given to them in the Agreement, a copy of which is attached hereto as 

Exhibit A.  

The ABL Collateral Agent hereby notifies the Processor that the Agreement is terminated solely 

with respect to the ABL Collateral Agent and that the obligations of the Borrower to the ABL 

Collateral Agent and the ABL Credit Parties have been paid and performed in full. All amounts as 

may be due from time to time from the Processor to the Borrower shall hereafter be transferred as 

the Processor may be instructed from time to time in writing by an officer of the Term Loan 

Collateral Agent.  
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Exhibit A 

Credit Card Notification 
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CREDIT CARD NOTIFICATION NOTICE OF TERMINATION 

 

Date: December 24, 2024 

BY CERTIFIED MAIL – RETURN RECEIPT REQUESTED 

 

Paymentech, L.P. (the “Processor”) 

Attention: Joanne M. Guthrie 

4 Northeastern Blvd. 

Salem, NH 03079 

Re: Credit Card Notification (the “Agreement”) dated as of June 28, 2012, by The Container 

Store, Inc. (the “Borrower”) in favor of (i) JPMorgan Chase Bank, N.A., as collateral agent 

for its own benefit and the benefit of a syndicate of revolving lenders and certain other 

credit parties (the “ABL Collateral Agent”) and (ii) JPMorgan Chase Bank, N.A., as 

collateral agent for its own benefit and the benefit of a syndicate of term lenders and certain 

other credit parties (the “Term Loan Collateral Agent”), regarding Merchant Account 

Number 4467. 

To the addressee set forth above: 

This Notice of Termination is given by the ABL Collateral Agent to the Processor, in connection 

with the above-reference Agreement. All capitalized terms used but not defined herein shall have 

the respective meanings given to them in the Agreement, a copy of which is attached hereto as 

Exhibit A.  

The ABL Collateral Agent hereby notifies the Processor that the Agreement is terminated solely 

with respect to the ABL Collateral Agent and that the obligations of the Borrower to the ABL 

Collateral Agent and the ABL Credit Parties have been paid and performed in full. All amounts as 

may be due from time to time from the Processor to the Borrower shall hereafter be transferred as 

the Processor may be instructed from time to time in writing by an officer of the Term Loan 

Collateral Agent.  
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Exhibit A 

Credit Card Notification 
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CREDIT CARD NOTIFICATION NOTICE OF TERMINATION 

 

Date: December 24, 2024 

BY CERTIFIED MAIL – RETURN RECEIPT REQUESTED 

 

American Express Merchant Services (the “Processor”) 

Attention: Bhavna Sharma  

3 World Financial Center (01-33-04) 

New York, NY 10285-32040 

Re: Credit Card Notification (the “Agreement”) dated as of June 28, 2012, by The Container 

Store, Inc. (the “Borrower”) in favor of (i) JPMorgan Chase Bank, N.A., as collateral agent 

for its own benefit and the benefit of a syndicate of revolving lenders and certain other 

credit parties (the “ABL Collateral Agent”) and (ii) JPMorgan Chase Bank, N.A., as 

collateral agent for its own benefit and the benefit of a syndicate of term lenders and certain 

other credit parties (the “Term Loan Collateral Agent”), regarding Merchant Account 

Number 9517 

To the addressee set forth above: 

This Notice of Termination is given by the ABL Collateral Agent to the Processor, in connection 

with the above-reference Agreement. All capitalized terms used but not defined herein shall have 

the respective meanings given to them in the Agreement, a copy of which is attached hereto as 

Exhibit A.  

The ABL Collateral Agent hereby notifies the Processor that the Agreement is terminated solely 

with respect to the ABL Collateral Agent and that the obligations of the Borrower to the ABL 

Collateral Agent and the ABL Credit Parties have been paid and performed in full. All amounts as 

may be due from time to time from the Processor to the Borrower shall hereafter be transferred as 

the Processor may be instructed from time to time in writing by an officer of the Term Loan 

Collateral Agent.  
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Exhibit A 

Credit Card Notification 
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Exhibit 2 

(in descending order of priority) 

Priority DIP Collateral that 
constitutes ABL Priority 
Collateral or that would 

otherwise constitute 
ABL Priority Collateral 

DIP Collateral that 
constitutes Term 

Priority Collateral or 
that would otherwise 

constitute Term Priority 
Collateral 

Unencumbered 
Property11 

Claims 

First Carve Out and Permitted 
Prior Liens 

Carve Out and Permitted 
Prior Liens 

Carve Out Carve Out 

Second ABL DIP Liens Term DIP Liens Term DIP Liens  Term DIP Superpriority 
Claims and ABL DIP 
Superiority Claims on a 
pari passu basis 

Third Term DIP Liens  Prepetition First Lien 
Adequate Protection 
Liens  

ABL DIP Liens 

 

Prepetition First Lien 
Adequate Protection 
Claims  

Fourth Prepetition First Lien 
Adequate Protection Liens  

Prepetition First Lien 
Liens  

First Lien Adequate 
Protection Liens 

N/A 

Fifth Prepetition First Lien 
Liens  

ABL DIP Liens N/A N/A 

 

 

 
11  None of ABL DIP Liens shall attach to the DIP Proceeds Account, which shall only secure the Term DIP 

Obligations. 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

Chapter 11

Case No. 24-90627 (ARP)

(Jointly Administered)

INTERIMFINAL ORDER (I) AUTHORIZING THE DEBTORS TO
(A) OBTAIN SENIOR SECURED PRIMING SUPERPRIORITY POSTPETITION

FINANCING AND (B) USE CASH COLLATERAL; (II) GRANTING LIENS
AND PROVIDING CLAIMS WITH SUPERPRIORITY ADMINISTRATIVE

EXPENSE STATUS; (III) GRANTING ADEQUATE PROTECTION TO THE
PREPETITION FIRST LIEN SECURED PARTIES; (IV) MODIFYING THE

AUTOMATIC STAY; 
AND (V) SCHEDULING A FINAL HEARING; AND (VI) GRANTING RELATED 

RELIEF
[Relates to Docket NoNos. __7 and 88]

Upon the motion (the “Motion”)2 of the debtors and debtors in possession (collectively,

the “Debtors”) in the above-captioned chapter 11 cases (the “Chapter 11 Cases”), pursuant to

sections 105, 361, 362, 363, 364, 503, 506, 507 and 552 of title 11 of the United States Code,

11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and 9014 of

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rules 2002-1, 4001-1,

and 9013-1 of the Bankruptcy Local Rules for the Southern District of Texas (the “Bankruptcy

Local Rules”) of the United States Bankruptcy Court for the Southern District of Texas

------------------------------------------------------------

In re:

THE CONTAINER STORE GROUP, INC., et al.,

   Debtors. 1

------------------------------------------------------------

1 The Debtors in these cases, together with the last four digits of each Debtor’s taxpayer identification number,
are:  The Container Store Group, Inc. (5401); The Container Store, Inc. (6981); C Studio Manufacturing Inc.
(4763); C Studio Manufacturing LLC (5770); and TCS Gift Card Services, LLC (7975).  The Debtors’ mailing
address is 500 Freeport Parkway, Coppell, TX 75019.

2 Capitalized terms used but not defined herein have the meanings given to them in the DIP Credit Agreements
(as defined below).
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(the “Court”), and the Procedures for Complex Cases in the Southern District of Texas, seeking entry

of an interim order (this “the Interim Order”) and a Final Order  (as defined below) and a

final order (this “Final Order” and together with the Interim Order, the “Orders”), among

other things:

(a) authorizing the Debtors to obtain postpetition financing on a superpriority priming
senior secured basis in the aggregate principal amount of up to $115,000,000, plus
applicable fees and premiums (the “DIP Term Loan Facility”), on the terms and
conditions set forth in this InterimFinal Order and that certain Senior Secured
Super-Priority Priming Debtor-In-Possession Term Loan Credit Agreement,
substantially in the form attached to thisthe Interim Order as Exhibit 1 (as may be
amended, amended and restated, supplemented, or otherwise modified from time
to time in accordance with the terms hereof and thereof, the “DIP Term Credit
Agreement”, and, together with all other agreements, guarantees, pledge,
collateral and security documents, control agreements, instruments, certificates,
notes, and other documents executed, filed and/or delivered in connection
therewith, including the Loan Documents (as defined in the DIP Term Credit
Agreement), the Master Consent (as defined in the DIP Term Credit Agreement),
the Fronting Fee Letter (as defined in the DIP Term Credit Agreement), and the
Syndication Procedures (as defined below) (each as amended, amended and
restated, supplemented, or otherwise modified from time to time in accordance
with the terms hereof and thereof, together with the DIP Term Credit Agreement,
collectively, the “DIP Term Loan Documents”)), by and among The Container
Store, Inc., as borrower (in such capacity, the “DIP Term Loan Borrower”), The
Container Store Group, Inc., TCS Gift Card Services, LLC, C Studio
Manufacturing Inc. and C Studio Manufacturing LLC, as secured guarantors
(collectively, in such capacities, the “DIP Term Loan Guarantors”, and together
with the DIP Term Loan Borrower, the “DIP Term Loan Parties”), Acquiom
Agency Services LLC and Seaport Loan Products LLC, as co-administrative
agents (collectively, in such capacity, the “DIP Term Administrative Agent”) and
Acquiom Agency Services LLC as collateral agent (in such capacity, the “DIP
Term Collateral Agent” and, together with the DIP Term Loan Administrative
Agents, in such capacities, the “DIP Term Agents”), and the lenders from time to
time party thereto (collectively, the “DIP Term Lenders”, and together with the
DIP Term Agents, the “DIP Term Secured Parties”), comprised of the following:

(i) a “new money” first-out delayed draw term loan facility in an aggregate
principal amount of up to $40,000,000, plus applicable fees and premiums
(the “First Out DIP Term Loan Facility”; the commitments thereunder,
the “First Out DIP Term Commitments”, and the term loans extended
thereunder, the “First Out DIP Term Loans”), pursuant to which, in
accordance with the Interim Order, (A) $20,000,000, plus applicable
fees and premiums, shall bewas borrowed in a single borrowing on the
Effective Date (as defined in the DIP Term Credit Agreement) (the

-2-
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“Interim First Out DIP Term Loans”), (B) an aggregate principal amount
not to exceed $20,000,000, plus applicable fees and premiums, as set forth
in the Approved DIP Budget (as defined below) shall be available to be
borrowed in a single borrowing on or after the entry of thethis Final Order
(collectively, together with the Interim First Out DIP Term Loans, the
“DIP Term Borrowings”, and,  each, a “DIP Term Borrowing”), which
First Out DIP Term Loans that are borrowed on the Effective Date
shallwere initially to be provided and funded through the Fronting Lender
(as defined in the DIP Term Credit Agreement) in accordance with the
terms of the DIP Term Loan Documents, on such date set forth in the
foregoing clause (A) and, thereafter, such First Out DIP Term Loans and
First Out DIP Term Commitments shall bewere assigned by the Fronting
Lender in accordance with the Syndication Procedures, in the case of each
of the foregoing, subject to the terms and conditions set forth in thisthe
Interim Order, this Final Order and in the DIP Term Loan Documents
(including, without limitation, the Approved DIP Budget and any
conditions precedent to each of the DIP Term Borrowings set forth
therein) and (C) the First Out DIP Term Loans shall be senior in right of
payment to the Second Out DIP Term Loans and all proceeds of the DIP
Collateral shall be applied first to the First Out DIP Term Loans until Paid
in Full (as defined herein) and second to the Second Out DIP Term Loans
until Paid in Full; and

(ii) (A) subject to the entry of thisthe Interim Order, the conversion of up to
$37,500,000 of the Prepetition First Lien Secured Obligations (together
with accrued and unpaid interest thereon) held by the DIP Term Lenders
(or any of their respective designated Approved Funds (as defined in the
DIP Term Credit Agreement)) into a second-out tranche of DIP Term
Loans (such conversion, the “Interim Second Out Roll Up”, and such
converted amounts, the “Interim Second Out DIP Term Loans”),
pursuant to which, after the completion of the earlier of (x) with respect to 
each DIP Term Lender, its assignment in connection with the Syndication
and (y) the Syndication Date (as defined in the Syndication Procedures
substantially in the form attached to thisthe Interim Order as Exhibit 2
(the “Syndication Procedures”)), shall bethe Interim Second Out DIP
Term Loans were deemed “rolled up” on a cashless basis of $1.875 of
Interim Second Out DIP Term Loans for every $1.00 of principal amount
of Interim First Out DIP Term Loans (i.e., $20,000,000), based upon such
DIP Term Lender’s (or any of its designated Approved Funds) pro rata
allocation of the First Out DIP Term Loans, and shallwere automatically
be deemed to be substituted and exchanged for, and shall be deemed to
be, Interim Second Out DIP Term Loans for all purposes hereunder as if
originally funded on the Effective Date, provided, however, that if any
DIP Term Lender’s pro rata share of the Interim Second Out Roll Up
exceedsexceeded the total amount of Prepetition First Lien Secured
Obligations held by such DIP Term Lender as of the Syndication Date (as
defined in the Syndication Procedures), such DIP Term Lender’s share of

-3-
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Interim Second Out DIP Loans shall behas been reduced in an amount,
and to such an extent, to ensure that the maximum amount of Interim
Second Out Roll Up of such DIP Term Lender shall be nois not greater
than such DIP Term Lenders’ Prepetition First Lien Secured Obligations,
and the total amount of Interim Second Out DIP Loans shall bewas
reduced accordingly; (B) subject toupon entry of thethis Final Order
providing such relief, the conversion of up to $37,500,000 of the
Prepetition First Lien Secured Obligations (together with accrued and
unpaid interest thereon) held by the DIP Term Lenders (or any of their
respective designated Approved Funds) into a second-out tranche of DIP
Term Loans (such conversion, the “Final Second Out Roll Up”, and such
converted amounts, the “Final Second Out DIP Term Loans” and
together with the Interim Second Out DIP Term Loans, the “Second Out
DIP Term Loans”, and together with the First Out DIP Term Loans, the
“DIP Term Loans”), on a cashless basis of $1.875 of Final Second Out
DIP Term Loans for every $1.00 of principal amount of First Out DIP
Term Loans (i.e., $20,000,000) funded on or after the entry of thethis
Final Order, based upon such DIP Term Lender’s (or any of its designated
Approved Funds) pro rata share of principal amount of funded First Out
DIP Term Loans as of the date of entry of thethis Final Order, and shall
automatically be deemed to be substituted and exchanged for, and shall be
deemed to be, Final Second Out DIP Term Loans for all purposes
hereunder as if originally funded on the Effective Date; provided,
however, that if any DIP Term Lender’s pro rata share of the Final Second
Out Roll Up exceeds the total amount of Prepetition First Lien Secured
Obligations held by such DIP Term Lender as of the funding date, such
DIP Term Lender’s share of Final Second Out DIP Loans shall be reduced
in an amount, and to such an extent, to ensure that the maximum amount
of Final Second Out Roll Up of such DIP Term Lender shall be no greater
than such DIP Term Lenders’ Prepetition First Lien Secured Obligations,
and the total amount of Final Second Out DIP Loans shall be reduced
accordingly, and (C) the Second Out DIP Term Loans shall be subordinate
in right of payment from the proceeds of the DIP Collateral to the First
Out DIP Term Loans and, solely to the extent that the First Out DIP Term
Loans have been Paid in Full, shall be entitled to receive all proceeds of
the DIP Collateral until the DIP Term Lenders have received Payment in
Full of the Second Out DIP Term Loans;

(b) authorizing the Debtors to obtain postpetition financing on a senior secured
super-priority priming basis in the form of a revolving credit facility in an
aggregate principal amount of up to $140 million (such facility, the “ABL DIP
Loan Facility”, and together with the DIP Term Loan Facility, the “DIP
Facilities”; the loans advanced under the ABL DIP Loan Facility, the “ABL DIP
Loans”, and together with the DIP Term Loans, the “DIP Loans”, the
commitments thereunder, the “ABL DIP Commitments”), providing, among
other things, for the refinancing in full of the Prepetition ABL Secured
Obligations under the Prepetition ABL Loan Documents (defined below), and
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cash collateralization of outstanding letters of credit thereunder (at 105% the face
value thereof) pursuant to athe payoff letter in form and substance satisfactory
to the Debtors, the Prepetition ABL Lenders and the Prepetition ABL
Secured Parties (each as defined below), and the ABL DIP Agentannexed
hereto as Exhibit 1 (the “Prepetition ABL Payoff Letter”), on the terms and
conditions set forth in this InterimFinal Order and that certain $140 Million
Senior Secured (a) Debtor-in-Possession Revolving Credit Facility and (b) Exit
Revolving Credit Facility Commitment Letter (the “ABL DIP/Exit Commitment
Letter”) and the Senior Secured Superpriority Debtor-In-Possession Asset-Based
Revolving Credit Agreement, substantially in the form attached to thisthe Interim
Order as Exhibit 3 (as may be amended, amended and restated, supplemented, or
otherwise modified from time to time in accordance with the terms hereof and
thereof, the “ABL DIP Credit Agreement”, and, together with the ABL DIP/Exit
Commitment Letter and all other agreements, guarantees, pledges, collateral and
security documents, control agreements, instruments, certificates, notes, and other
documents executed, filed and/or delivered in connection therewith, including the
Loan Documents (as defined in the ABL DIP Credit Agreement) (each as
amended, amended and restated, supplemented, or otherwise modified from time
to time in accordance with the terms hereof and thereof, together with the ABL
DIP Credit Agreement, collectively, the “ABL DIP Loan Documents”, and
together with the DIP Term Loan Documents, the “DIP Loan Documents”), by
and among The Container Store, Inc., as borrower (in such capacity, the “DIP
ABL Borrower” and together with the DIP Term Loan Borrower, the
“Borrowers”), The Container Store Group, Inc., TCS Gift Card Services, LLC, C
Studio Manufacturing Inc. and C Studio Manufacturing LLC, as secured
guarantors (collectively, in such capacities, the “DIP ABL Guarantors”, and
together with the DIP ABL Borrower, the “DIP ABL Loan Parties”, and together
with the DIP Term Loan Parties, the “DIP Loan Parties”), Eclipse Business
Capital LLC, as administrative agent and collateral agent (in such capacities,
together with its successors and permitted assigns, the “ABL DIP Agent”, and
together with the DIP Term Agents, the “DIP Agents”), the lender party thereto
from time to time (the “ABL DIP Lender”, and together with the DIP Term
Lenders, the “DIP Lenders”, and together with the ABL Agent, the “ABL DIP
Secured Parties”, and together with the DIP Term Secured Parties, the “DIP
Secured Parties”) which shall bewas available upon entry of thisthe Interim
Order and borrowings thereunder shall beremain available immediately, in each
case, subject to the terms and conditions set forth in this InterimFinal Order and
the ABL DIP Loan Documents (collectively, the “ABL DIP Borrowings”, and
each, an “ABL DIP Borrowing”, and together with the DIP Term Borrowings, the
“DIP Borrowings”, and each, a “DIP Borrowing”);

(c) authorizing the Borrowers to incur, and the DIP Guarantors to jointly and
severally, irrevocably and unconditionally, guarantee, on a super-priority basis,
the payment in full in cash of all DIP Obligations (as defined below), in each case,
in accordance with this InterimFinal Order and the DIP Loan Documents;

-5-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 5 of 107



(d) (i) authorizing the Borrower to use proceeds of the ABL DIP Loan Facility for the
ABL Refinancing (as defined below) and (ii) authorizing the Debtors to enter into
cash collateral agreements with each Issuing Bank (as defined in the Prepetition
ABL Credit Agreement) to evidence Letter of Credit Cash Collateral (as defined
below) and to grant perfected senior first priority security interests and liens in the
Letter of Credit Cash Collateral in accordance with the terms of any such cash
collateral agreement(s), in each case, pursuant to the terms of the Prepetition ABL
Payoff Letter and this Interim Orderthe Orders;

(e) authorizing the Debtors to: (i) execute, deliver, and perform under the DIP Term
Credit Agreement and ABL DIP Credit Agreement (together, the “DIP Credit
Agreements”), and each of the other DIP Loan Documents (and any and all other
documents related to the fronting or seasoning of the DIP Term Loans), (ii) incur
all loans, advances, extensions of credit and financial accommodations, and pay
all principal, interest, premiums or similar amounts, fees, costs, expenses,
charges, indemnification and reimbursement obligations (whether contingent or
absolute), and all other obligations or amounts, including without limitation, the
Put Option Premium, the Commitment Premium, the Equity Premium, the
Fronting Fee and all other “Obligations” as defined in the DIP Term Credit
Agreement, whether or not such obligations arose before or after the Petition
Date, whenever the same shall become due, whether at stated maturity, by
mandatory prepayment, declaration, acceleration or otherwise, in each case, in
accordance with the DIP Term Loan Documents and this InterimFinal Order
(collectively, the “DIP Term Obligations”), (iii) incur all loans, advances,
extensions of credit and financial accommodations, and pay all principal, interest,
premiums or similar amounts, fees, costs, expenses, charges, indemnification and
reimbursement obligations (whether contingent or absolute), and all other
obligations or amounts, including, without limitation, all “Obligations” as defined
in the ABL DIP Credit Agreement, whether or not such obligations arose before
or after the Petition Date, whenever the same shall become due, whether at stated
maturity, by mandatory prepayment, declaration, acceleration or otherwise, in
each case, in accordance with the ABL DIP Loan Documents and this
InterimFinal Order (collectively, the “ABL DIP Obligations”; and together with
the DIP Term Obligations, the “DIP Obligations”) and (iv) perform such other
and further acts as may be necessary, required or desirable to implement and
effectuate the terms of this InterimFinal Order, the DIP Loan Documents and the
transactions contemplated hereunder and thereunder;

(f) contemporaneously with the ABL Refinancing, as set forth in the Interim
Order, deeming the DIP ABL Agent and the DIP ABL Secured Parties to be
parties to the Prepetition Intercreditor Agreement in all respects, including as
ABL Agent and ABL Secured Parties (as each term is used in the Prepetition
Intercreditor Agreement) thereunder, and further deeming the Prepetition
Intercreditor Agreement to be amended and restated mutatis mutandis with such
terms as necessary to reflect the foregoing and to give effect to the relationship
between the DIP Term Agents, DIP Term Secured Parties, Prepetition First Lien
Agent, and Prepetition First Lien Secured Parties and their relative priority on the
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Term Priority Collateral (as that term is used in the Prepetition Intercreditor
Agreement), and the DIP ABL Agent and the DIP ABL Secured Parties and their
relative priority on the ABL Priority Collateral (as that term is used in the
Prepetition Intercreditor Agreement) (the Prepetition Intercreditor Agreement, as
amended to reflect the foregoing, the “DIP Intercreditor Agreement”, and
together with the Prepetition Intercreditor Agreement, the “Intercreditor
Agreements”);

(g) authorizing the DIP Loan Parties to grant to the DIP Agents, for the benefit of
themselves and the other applicable DIP Secured Parties, the applicable DIP Liens
(as defined below) in all DIP Collateral (as defined below), as set forth in this
InterimFinal Order, subject to the Carve Out, and subject to the relative priorities
set forth in this InterimFinal Order;

(h) authorizing the DIP Loan Parties to grant to the DIP Agents, for the benefit of
themselves and the other applicable DIP Secured Parties, allowed super-priority
administrative expense claims against each of the DIP Loan Parties, on a joint and
several basis, in respect of all applicable DIP Obligations, subject in each case to
the Carve Out, as set forth in this InterimFinal Order;

(i) authorizing the DIP Loan Parties to use the proceeds of the DIP Facilities, the
DIP Collateral, the Prepetition Collateral including Cash Collateral (each as
defined below) in accordance with the terms and conditions set forth in this
Interim Orderthe Orders and the DIP Loan Documents, including the Approved
DIP Budget, subject to any variances expressly permitted under the DIP Credit
Agreements (the “Permitted Variances”);

(j) granting adequate protection, as and to the extent set forth herein and in the
Interim Order, as applicable, to the Prepetition Secured Parties (as defined
below) to protect against any Diminution in Value (as defined below) of their
respective Prepetition Liens (as defined below) in the Prepetition Collateral
(including Cash Collateral);

(k) modifying or vacating the automatic stay imposed by section 362 of the
Bankruptcy Code or otherwise, to the extent necessary, required or desirable to
implement and effectuate the terms and provisions of this Interim Orderthe
Orders and the DIP Loan Documents, as set forth herein, waiving any applicable
stay (including under Bankruptcy Rule 6004) with respect to the effectiveness and
enforceability of this InterimFinal Order, and providing for the immediate
effectiveness of this InterimFinal Order;

(l) approving certain stipulations, waivers, and releases by the Debtors with respect
to, inter alia, (i) the DIP Secured Parties, the DIP Loan Documents, the
DIP Liens, and the DIP Obligations, (ii) subject to paragraph 24 hereof, the
Prepetition Secured Parties, the Prepetition Loan Documents, the Prepetition
Liens and the Prepetition Secured Obligations (each as defined below);
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(m) subject to entry of the Final Order granting such relief, approving the DIP Loan
Parties’ waiver of the right to surcharge the DIP Collateral as to the DIP Secured
Parties, and the Prepetition Collateral as to the Prepetition Secured Parties,
pursuant to section 506(c) of the Bankruptcy Code or otherwise, in each case,
upon the terms set forth herein;

(n) subject to entry of the Final Order granting such relief, approving (i) the DIP
Loan Parties’ waiver of the equitable doctrine of “marshaling” and other similar
doctrines with respect to the DIP Collateral as to the DIP Secured Parties and,
(ii) the DIP Loan Parties’ waiver of the equitable doctrine of “marshaling” and the
DIP Loan Parties’ waiver of any “equities of the case” exception under
section 552(b) of the Bankruptcy Code, with respect to the Prepetition Collateral
as to the Prepetition Secured Parties, in each case, upon the terms set forth in this
InterimFinal Order; and

(o) scheduling a final hearing (the “Final Hearing”) on the Motion to consider
entry of a final order (the “Final Order”) authorizing the relief requested in the
Motion on a final basis and approving the form of notice with respect to
suchpursuant to this Final HearingOrder, which order shall be in form and
substance and on terms and conditions acceptable in all respects to the Required
DIP Lenders3 and the DIP Agents.

The Court, having considered the Motion, the DIP Loan Documents, the exhibits attached

thereto, the Declaration of Chad E. Coben, Chief Restructuring Officer, in Support of Chapter

11 Petitions and First Day Motions [Docket No. 6] (the “First Day Declaration”), and the

Declaration of Adam Dunayer in Support of the Debtors’ DIP Motion (the “Dunayer

Declaration”, and together with the First Day Declaration, the “DIP Declarations”), the

evidence submitted and arguments proffered or adduced at the Interim Hearing held before this

Court on December 23, 2024 (the “Interim Hearing”), and upon the record of the Chapter 11

Cases; and due and proper notice of the Interim Hearing having been given in accordance with

Bankruptcy Rules 2002, 4001(b)-(d) and 9014 and all applicable Bankruptcy Local Rules; the

Court having entered the Interim Order (I) Authorizing the Debtors to (A) Obtain Senior

3 As used herein, (a) the term “ABL DIP Required Lenders” means the “Required Lenders” under the ABL DIP
Credit Agreement, (b) the term “Term DIP Required Lenders” means the “Required Lenders” under the DIP
Term Credit Agreement, and (c) the term “Required DIP Lenders” means each of the ABL DIP Required
Lenders and the Term DIP Required Lenders, individually.
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Secured Priming Superpriority Postpetition Financing and (B) Use Cash Collateral; (II)

Granting Liens and Providing Claims With Superpriority Administrative Expense Status;

(III) Granting Adequate Protection to the Prepetition Secured Parties; (IV) Modifying the

Automatic Stay; (V) Scheduling a Final Hearing; and (VI) Granting Related Relief on

December 23, 2024 [Docket No. 88] (the “Interim Order”); and it appearing that no other or

further notice need be provided; and all objections, if any, to the relief requested in the Motion

having been withdrawn, resolved, or overruled by the Court; the Court having determined that

the legal and factual bases set forth in the Motion and at the Interim Hearing established just

cause for the relief granted herein; and it appearing to the Court that granting the interim relief

requested in the Motionfinal relief as provided in this Final Order is necessary to avoid

immediate and irreparable harm to the Debtors and their estates, and otherwise is fair and

reasonable and in the best interests of the Debtors, their estates, and their creditors, represents a

sound exercise of the Debtors’ business judgment, and is necessary for the continued operation

of the Debtors’ businesses; and after due deliberation and consideration, and for good and

sufficient cause appearing therefor:

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND

CONCLUSIONS OF LAW:4

A. Petition Date.  On December 22, 2024 (the “Petition Date”), each of the Debtors

filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code in this Court

commencing these Chapter 11 Cases.

4 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To
the extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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B. Debtors in Possession.  The Debtors continue to manage and operate their

businesses and properties as debtors in possession pursuant to sections 1107 and 1108 of the

Bankruptcy Code. No trustee or examiner has been appointed in any of the Chapter 11 Cases.

C. Committee Formation.  As of the date hereof, the Office of the United States

Trustee (the “U.S. Trustee”) has not appointed an official statutory committee of unsecured

creditors in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code (the “Official

Committee”).

D. Jurisdiction and Venue.  This Court has jurisdiction over the Chapter 11 Cases,

the Motion, and the parties and property affected hereby pursuant to 28 U.S.C. § 1334.  This

Court’s consideration of the Motion constitutes a core proceeding pursuant to 28 U.S.C. §

157(b)(2).  The Court may enter a final order consistent with Article III of the United States

Constitution.  Venue for these Chapter 11 Cases and the proceedings on the Motion is proper in

this district pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory and legal predicates for the

relief set forth herein are sections 105, 361, 362, 363, 364, 503, 506, 507 and 552 of the

Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6003, 6004, 9013 and 9014, Bankruptcy Local

Rules 2002-1, 4001-1 and 9013-1, and the Procedures for Complex Cases in the Southern

District of Texas.

E. Debtors’ Stipulations, Releases and Acknowledgements Regarding DIP Secured

Parties.  In requesting the DIP Facilities, and in exchange for and as a material inducement to the

DIP Lenders to provide the DIP Facilities, the Debtors, for themselves, their estates and all

representatives of such estates, admit, stipulate, acknowledge and agree as follows (subject,

solely in connection with the Second Out DIP Term Loans, to paragraph 24 of this InterimFinal

Order):

-10-
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(a) No Control.  None of the DIP Secured Parties control the Debtors or their
properties or operations, has authority to determine the manner in which any of the
Debtors’ operations are conducted, or is a control person or insider (as defined in the
Bankruptcy Code) of the Debtors or any of their affiliates by virtue of any of the actions
taken with respect to, in connection with, related to, or arising from this
Interim Orderthe Orders, the DIP Facilities, the DIP Liens, the DIP Superpriority
Claims, the DIP Collateral, the DIP Obligations, the DIP Loan Documents or the
transactions contemplated thereunder or hereunder.

(b) No Claims, Defenses, or Causes of Action. As of the date hereof, there
exist no claims, defenses or any other Cause of Action5 of any nature or description
whatsoever that may be asserted by the Debtors, their respective estates, predecessors,
successors and assigns, against any of the DIP Secured Parties or any of their respective
current, former and future affiliates, subsidiaries, funds or managed accounts, officers,
directors, managers, members, equity holders, partners, principals, employees,
representatives, agents, attorneys, advisors, consultants and other professionals, and the
predecessors in interest, successors and assigns of each of the foregoing (collectively, the
“Representatives”), in their capacities as such, in each case, arising from, in connection
with, or related to this Interim Orderthe Orders, the DIP Facilities, the DIP Liens, the
DIP Superpriority Claims, the DIP Collateral, the DIP Obligations, the DIP Loan
Documents or the transactions contemplated thereunder or hereunder.

(c) Releases.  Effective as of the date of entry of thisthe Interim Order, the
Debtors, on behalf of themselves and their respective estates, to the maximum extent
permitted by applicable law, pursuant to the Interim Order did, and hereby do
absolutely, unconditionally and irrevocably release and forever discharge and acquit the
DIP Secured Parties and each of their respective Representatives (in their capacities as
such) of and from any and all Causes of Action that the Debtors, their estates,
predecessors, successors and assigns at any time had, now have or that their successors
and assigns may have against any of the DIP Secured Parties and their respective
Representatives for or by reason of any act, omission, matter, cause or thing whatsoever
arising at any time prior to the date of this InterimFinal Order, in each case, arising
under, in connection with or related to this Interim Orderthe Orders, the DIP Facilities,
the DIP Liens, the DIP Superpriority Claims, the DIP Collateral, the DIP Obligations, the
DIP Loan Documents or the transactions contemplated thereunder or hereunder, including,
without limitation, (i) any claim or Cause of Action seeking avoidance, whether under
chapter 5 of the Bankruptcy Code, any applicable Uniform Voidable Transfer Act,

5 The term “Cause of Action” means any action, cause of action, claim, counter-claim, cross-claim, defense,
account, objection, challenge, offset, setoff, demand, liability, responsibility, dispute, remedy, indebtedness,
obligation, guaranty, right, interest, indemnity, assertion, allegation, suit, controversy, proceeding, loss, damage,
injury, reimbursement obligation, attorneys’ fees, costs, expenses or judgments of every type, whether known or
unknown, asserted or unasserted, suspected or unsuspected, foreseen or unforeseen, accrued or unaccrued,
liquidated or unliquidated, fixed or contingent, pending or threatened, whether assertable directly or
derivatively, including, without limitation, all legal and equitable theories of recovery, arising under the
Bankruptcy Code or applicable non-bankruptcy law, whether local, state of federal U.S. or foreign common law,
statute, law, rule, regulation, or by contract, of every nature or description whatsoever.
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Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or other similar
state statute, common law or otherwise (“Avoidance Actions”), (ii) any so-called “lender
liability” or equitable subordination claims or defenses, (iii) any claims or Causes of
Action arising under the Bankruptcy Code, (iv) any claims or Causes of Action seeking
reduction, setoff, offset, recoupment, recharacterization, subordination (whether equitable,
contractual or otherwise), reclassification, disgorgement, disallowance, impairment,
marshalling, surcharge, recovery or any other challenge arising under the Bankruptcy
Code or applicable non-bankruptcy law with respect to the DIP Facilities, the DIP Liens,
the DIP Superpriority Claims, the DIP Collateral, the DIP Obligations, the DIP Loan
Documents or the transactions contemplated thereunder or hereunder, or (v) any claim or
Cause of Action with respect to the validity, enforceability, extent, amount, perfection or
priority of the DIP Facilities, the DIP Liens, the DIP Superpriority Claims, the DIP
Collateral, the DIP Obligations, the DIP Loan Documents or the transactions contemplated
thereunder or hereunder; provided, however, that nothing contained in this
subparagraph (c) shall relieve the DIP Secured Parties from fulfilling any of their
commitments under, and in accordance with, the DIP Loan Documents.

F. Debtors’ Stipulations, Releases and Acknowledgements Regarding Prepetition

Secured Parties.  In requesting the DIP Facilities and the use of Cash Collateral, and in exchange

for and as a material inducement to the DIP Lenders to provide the DIP Facilities, and in

exchange for and in recognition of the priming of the Prepetition  Liens and the consent (and/or

deemed consent) of the Prepetition Secured Parties to the use of their Cash Collateral, the

Debtors, for themselves, their estates and all representatives of such estates, admit, stipulate,

acknowledge and agree as follows (subject to paragraph 24 of this InterimFinal Order)

(collectively, the admissions, stipulations, and acknowledgments and agreements set forth in this

paragraph F, the “Stipulations”):

(a) Prepetition ABL Facility

(i) Prepetition ABL Credit Agreement.  Pursuant to that certain Credit
Agreement, dated as of April 6, 2012 (as amended, amended and restated, supplemented,
or otherwise modified from time to time prior to the Petition Date in accordance with the
terms thereof, the “Prepetition ABL Credit Agreement”, and together with all other
agreements, guarantees, pledges, collateral and security documents, control agreements,
instruments, certificates, notes, and other documents executed, recorded and/or delivered
in connection therewith, including, without limitation, the Security Agreement and the
Pledge Agreement (each as defined in the Prepetition ABL Credit Agreement) and the
Prepetition Intercreditor Agreement (as defined below), collectively, the “Prepetition
ABL Loan Documents”), by and among The Container Store, Inc., as borrower (the
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“Prepetition ABL Borrower”), the parent and certain subsidiaries of the borrower, as
guarantors (the “Prepetition ABL Guarantors”, and together with the Prepetition ABL
Borrower, the “Prepetition ABL Loan Parties”), JPMorgan Chase Bank, N.A., as
administrative agent and collateral agent (in such capacities, the “Prepetition ABL
Agent”), and the lenders party thereto from time to time (collectively, the “Prepetition
ABL Lenders”, and together with the Prepetition ABL Agent, the “Prepetition ABL
Secured Parties”), the Prepetition ABL Lenders provided a revolving asset-based credit
facility (the “Prepetition ABL Facility”) to the Prepetition ABL Loan Parties.  Pursuant
to the Prepetition ABL Loan Documents, each of the Prepetition ABL Guarantors, among
other things, unconditionally and irrevocably guaranteed, on a joint and several basis, the
payment in full in cash of all of the Prepetition ABL Secured Obligations (as defined
below).

(ii) Prepetition ABL Secured Obligations.  As of the Petition Date, the
Prepetition ABL Loan Parties were justly and lawfully indebted to the Prepetition ABL
Secured Parties, on a joint and several basis, without defense, claim, counterclaim,
challenge or offset of any kind, in the aggregate amount of not less than $80 million on
account of principal amounts outstanding under the Prepetition ABL Facility, plus
accrued but unpaid interest (including default interest, if applicable) thereon, plus $7.533
million under the letters of credit (the “Prepetition ABL Letters of Credit”) issued and
outstanding thereunder, plus all fees, costs, expenses (including attorneys’, financial
advisors’ and other professionals’ fees and expenses), charges, disbursements,
indemnification and reimbursement obligations (contingent or otherwise), including all
“Obligations” (as defined in the Prepetition ABL Credit Agreement), and all other
amounts that may be due or owing under the Prepetition ABL Loan Documents
(collectively, the “Prepetition ABL Secured Obligations”).

(iii) Prepetition ABL Liens.  Pursuant to the Prepetition ABL Loan
Documents, each of the Prepetition ABL Loan Parties granted to the Prepetition ABL
Agent, for the benefit of itself and the other Prepetition ABL Secured Parties, valid and
properly perfected continuing liens on and security interests in (the “Prepetition ABL
Liens”) substantially all of the assets of the Prepetition ABL Loan Parties, including,
without limitation, all “Collateral” (as defined in the Prepetition ABL Credit Agreement)
(collectively, the “Prepetition ABL Collateral”) and the “ABL Priority Collateral” (as
defined in the Prepetition Intercreditor Agreement).

(b) Prepetition First Lien Facility.

(i) Prepetition First Lien Credit Agreement.  Pursuant to that certain
Credit Agreement, dated as of April 6, 2012 (as amended, amended and restated,
supplemented, or otherwise modified from time to time prior to the Petition Date in
accordance with the terms thereof, the “Prepetition First Lien Credit Agreement”, and
together with all other agreements, guarantees, pledges, collateral and security
documents, control agreements, instruments, certificates, notes, and other documents
executed, recorded and/or delivered in connection therewith, including, without
limitation, the Loan Documents (as defined in the Prepetition First Lien Credit
Agreement) and the Prepetition Intercreditor Agreement (as defined below), collectively,

-13-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 13 of 107



the “Prepetition First Lien Loan Documents”, and together with the Prepetition ABL
Loan Documents, the “Prepetition Loan Documents”), by and among The Container
Store, Inc., as borrower (the “Prepetition First Lien Borrower”), the parent and certain
subsidiaries of the Prepetition First Lien Borrower, as guarantors (collectively, the
“Prepetition First Lien Guarantors”, and together with the Prepetition First Lien
Borrower, collectively, the “Prepetition First Lien Loan Parties”, and together with the
Prepetition ABL Loan Parties, the “Prepetition Loan Parties”), JPMorgan Chase Bank,
N.A., as administrative agent and collateral agent (in such capacities, the “Prepetition
First Lien Agent”, and together with the Prepetition ABL Agent, the “Prepetition
Agents”), and the lenders party thereto from time to time (collectively, the “Prepetition
First Lien Lenders”, and together with the Prepetition First Lien Agent, the “Prepetition
First Lien Secured Parties”, and together with the Prepetition ABL Secured Parties, the
“Prepetition Secured Parties”), the Prepetition First Lien Lenders provided a term loan
credit facility (the “Prepetition First Lien Facility”) to the Prepetition First Lien Loan
Parties. Pursuant to the Prepetition First Lien Loan Documents, each of the Prepetition
First Lien Guarantors, among other things, unconditionally and irrevocably guaranteed,
on a joint and several basis, the payment in full in cash of all of the Prepetition First Lien
Secured Obligations (as defined below).

(ii) Prepetition First Lien Secured Obligations.  As of the Petition
Date, the Prepetition First Lien Loan Parties were justly and lawfully indebted to the
Prepetition First Lien Secured Parties, on a joint and several basis, without defense,
claim, counterclaim, challenge or offset of any kind, in the aggregate amount of not less
than $165 million on account of principal amounts (including capitalized interest added
thereto) outstanding under the Prepetition First Lien Facility, plus accrued but unpaid
interest (including default interest, if applicable) thereon, plus all fees, costs, expenses
(including attorneys’, financial advisors’ and other professionals’ fees and expenses),
charges, disbursements, indemnification and reimbursement obligations (contingent or
otherwise), including all “Obligations” (as defined in the Prepetition First Lien Credit
Agreement) and all other amounts that may be due or owing under the Prepetition First
Lien Loan Documents (collectively, the “Prepetition First Lien Secured Obligations”,
and together with the Prepetition ABL Secured Obligations, the “Prepetition Secured
Obligations”).

(iii) Prepetition First Lien Liens. Pursuant to the Prepetition First Lien
Loan Documents, the Prepetition First Lien Loan Parties granted to the Prepetition First
Lien Agent, for the benefit of itself and the other Prepetition First Lien Secured Parties,
properly perfected continuing liens on and security interests in (collectively,
the “Prepetition First Lien Liens”, and together with the Prepetition ABL Liens,
the “Prepetition Liens”) substantially all of the assets of the Prepetition First Lien Loan
Parties, including, without limitation, all “Collateral” (as defined in the Prepetition First
Lien Credit Agreement) (the “Prepetition First Lien Collateral”, and together with the
Prepetition ABL Collateral, the “Prepetition Collateral”) and the “Term Priority
Collateral” (as defined in the Prepetition Intercreditor Agreement).

(c) Validity and Enforceability of Prepetition Secured Obligations and
Prepetition Liens. As of the Petition Date, (i) the Prepetition Liens in the Prepetition
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Collateral (A) have been properly recorded and were valid, binding, enforceable,
non-avoidable and fully perfected liens and security interests in the Prepetition Collateral,
(B) were granted to or for the benefit of the Prepetition Secured Parties for fair
consideration and reasonably equivalent value, and were granted contemporaneously with,
or covenanted to be provided as an inducement for, the making of the loans and/or the
financial commitments and other financial accommodations or consideration secured or
obtained thereby, and (C) are senior with priority over any and all other liens on or
security interests in the Prepetition Collateral, subject only to (1) liens and security
interests that were expressly permitted to be incurred under the Prepetition Loan
Documents (solely to the extent such permitted liens and security interests were (x) in
existence on the Petition Date, (y) valid, non-avoidable and properly perfected as of the
Petition Date (or were properly perfected subsequent to the Petition Date to the extent
permitted by section 546(b) of the Bankruptcy Code), and (z) senior in priority to the
Prepetition Liens (such liens described in this paragraph F(c)(i)(C)(1), the “Permitted
Prior Liens”)),6 and (2) the relative rights and priorities set forth in the Prepetition
Intercreditor Agreement; (ii) the Prepetition Secured Obligations constitute legal, valid,
non-avoidable and binding obligations of each of the Prepetition Loan Parties, enforceable
in accordance with the terms of the Prepetition Loan Documents (other than in respect of
the stay of enforcement arising under section 362 of the Bankruptcy Code); (iii) no portion
of the Prepetition Liens or the Prepetition Secured Obligations, and no payments made at
any time to any of the Prepetition Secured Parties, is subject to any contest, attack,
objection, challenge, defense, claim, counterclaim or Cause of Action, including, without
limitation, any Avoidance Action or any claim or Cause of Action seeking reduction,
setoff, offset, recoupment, recharacterization, subordination (whether equitable,
contractual or otherwise), reclassification, disgorgement, disallowance, impairment,
marshalling, surcharge, recovery, or any other claim or Cause of Action of any nature or
description, whether arising under the Bankruptcy Code, applicable non-bankruptcy law,
any other domestic or foreign statute, law, rule or regulation or otherwise, in each case,
that may be asserted by the Debtors, their respective estates or any other person or entity;
and (iv) the Prepetition Secured Obligations constitute allowed secured claims within the
meaning of sections 502 and 506 of the Bankruptcy Code against each of the Prepetition
Loan Parties and their respective estates.

(d) Enforceability of the Prepetition Intercreditor Agreement.

(i) The Prepetition ABL Agent and the Prepetition First Lien
Agent arewere party to that certain Intercreditor Agreement, dated as of April 6, 2012
(as amended, amended and restated, supplemented or otherwise modified from time to

6 Nothing contained herein shall constitute a finding or ruling by this Court that any alleged Permitted Prior Lien
is valid, senior, enforceable, prior, perfected or non-avoidable.  Moreover, nothing contained herein shall
prejudice the rights of any party in interest, including, but not limited to the Debtors, the DIP Secured Parties,
the Prepetition Secured Parties, or any Official Committee, in each case, to the extent such party has standing to
challenge the validity, priority, enforceability, seniority, avoidability, perfection or extent of any alleged
Permitted Prior Lien (subject to the terms of this InterimFinal Order).  For the purposes hereof, any alleged
claim arising or asserted as a right of reclamation or return (whether asserted under section 546(c) of the
Bankruptcy Code or otherwise) is not a Permitted Prior Lien.
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time prior to the Petition Date in accordance with the terms thereof, the “Prepetition
Intercreditor Agreement”), which setsset forth the relative payment and lien priorities
and other rights and remedies of the Prepetition ABL Secured Parties, on the one hand,
and the Prepetition First Lien Secured Parties, on the other hand, with respect to “Shared
Collateral” (as defined in the Prepetition Intercreditor Agreement).  Pursuant to the
Prepetition Intercreditor Agreement, the parties thereto agreed, among other things: (a)
that the Prepetition ABL Liens on the ABL Priority Collateral are senior to the
Prepetition First Lien Liens on such collateral, and (b) that the Prepetition First Lien
Liens on the Term Loan Priority Collateral are senior to the Prepetition ABL Liens on
such collateral. Upon entry of the Interim Order, the Prepetition Intercreditor
Agreement was deemed amended and modified on an interim basis pursuant to the
Interim Order and hereby is amended and modified on a final basis pursuant to this 
Final Order.

(ii) Pursuant to section 510(a) of the Bankruptcy Code, the
Prepetition Intercreditor Agreement, and any other applicable intercreditor or
subordination provisions contained in any of the Prepetition Loan Documents, (A) shall
remain in full force and effect, (B) continue to govern the relative obligations, priorities,
rights, and remedies of the Prepetition Secured Parties with respect to any shared or
common Prepetition Collateral, and (C) shall not be deemed to be amended, altered, or
modified by the terms of this InterimFinal Order except to the extent expressly set forth
herein.

(e) No Claims, Defenses, or Causes of Action. As of the date hereof, there
exist no claims, defenses or any other Cause of Action of any nature or description
whatsoever that may be asserted by the Debtors, their respective estates, predecessors,
successors and assigns, against any of the Prepetition Secured Parties or any of their
respective Representatives, in each case, arising from, in connection with, or related to
this Interim Orderthe Orders, the Prepetition Liens, the Prepetition Secured
Obligations, the Prepetition Loan Documents or the Prepetition Collateral.

(f) Releases.  Effective as of the date of entry of thisthe Interim Order, the
Debtors, on behalf of themselves and their respective estates, to the maximum extent
permitted by applicable law, pursuant to the Interim Order did, and hereby do
absolutely, unconditionally and irrevocably release and forever discharge and acquit the
Prepetition First Lien Secured Parties, the Prepetition ABL Secured Parties, and each of
their respective Representatives (in their capacities as such) of and from any and all
Causes of Action that the Debtors, their estates, predecessors, successors and assigns at
any time had, now have or that their successors and assigns may have against any of the
DIP Secured Parties, the Prepetition Secured Parties and their respective Representatives
(in their capacities as such) for or by reason of any act, omission, matter, cause or thing
whatsoever arising at any time prior to the date of this InterimFinal Order, in each case,
arising under, in connection with or related to thisthe Interim Order, this Final Order, the
ABL Refinancing, the Prepetition Liens, the Prepetition Collateral, the Prepetition Secured
Obligations or the Prepetition Loan Documents, the First Lien Adequate Protection Liens
(as defined below), the First Lien Adequate Protection Claims (as defined below), the
First Lien Adequate Protection Obligations (as defined below), the Prepetition Loan
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Documents, or the transactions contemplated thereunder or hereunder, including, without
limitation, (i) any Avoidance Actions, (ii) any so-called “lender liability” or equitable
subordination claims or defenses, (iii) any claims or Causes of Action arising under the
Bankruptcy Code, (iv) any claims or Causes of Action seeking reduction, setoff, offset,
recoupment, recharacterization, subordination (whether equitable, contractual or
otherwise), reclassification, disgorgement, disallowance, impairment, marshalling,
surcharge, recovery or any other challenge arising under the Bankruptcy Code or
applicable non-bankruptcy law with respect to the Prepetition Liens, the Prepetition
Collateral, the Prepetition Secured Obligations or the Prepetition Loan Documents, or
(v) any claim or Cause of Action with respect to the validity, enforceability, extent,
amount, perfection or priority of the ABL Refinancing, the Prepetition Liens, the
Prepetition Secured Obligations, the Prepetition Collateral or the Prepetition Loan
Documents.

(g) Cash Collateral. Any and all of the DIP Loan Parties’ cash, whether
existing on the Petition Date or thereafter, wherever located (including, without limitation,
all cash, cash equivalents and other amounts on deposit or maintained by the DIP Loan
Parties in any accounts with any depositary institution), whether as original Prepetition
Collateral, arising from the sale or other disposition of Prepetition Collateral, or proceeds
of other Prepetition Collateral, or cash, rents, income, offspring, products, proceeds or
profits generated from the Prepetition Collateral, constitutes “cash collateral” of the
Prepetition Secured Parties within the meaning of section 363(a) of the Bankruptcy Code
(the “Cash Collateral”); provided that “Cash Collateral” shall not include any cash
constituting Letter of Credit Cash Collateral; provided, further, that the Borrower’s
reversionary interest pursuant to the terms of any cash collateral agreements with each
Issuing Bank in any Letter of Credit Cash Collateral, or any proceeds therefrom, shall
constitute DIP Collateral in accordance with the terms of this InterimFinal Order.

G. Findings Regarding Corporate Authority.

(a) Each of the DIP Loan Parties has all requisite power and authority to

execute and deliver the DIP Loan Documents to which it is a party and to perform its obligations

thereunder.

H. Findings Regarding DIP Facilities and Use of Cash Collateral.

(a) Good Cause.  Good and sufficient cause has been shown for the entry of

this InterimFinal Order.

(b) Need for Postpetition Financing and Use of Cash Collateral.  The Debtors

have an immediate and critical need to use Cash Collateral and to obtain postpetition financing

-17-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 17 of 107



pursuant to the DIP Facilities, in each case, on an interima final basis, in order to, among other

things, permit the orderly continuation and operation of their businesses, maintain business

relationships with customers, vendors and suppliers, make payroll, pay the costs of administering

the Chapter 11 Cases, effectuate the ABL Refinancing, and satisfy other working capital and

operational needs of the Debtors, in the case of each of the foregoing, in accordance with and

subject to the terms and conditions of this InterimFinal Order and the DIP Loan Documents,

including the Approved DIP Budget (subject to Permitted Variances).  The Debtors’ access to

sufficient working capital and liquidity through the incurrence of loans and other financial

accommodations under the DIP Facilities and the use of Cash Collateral is necessary and vital to,

among other things, preserve and maintain the going concern values of the Debtors.  The Debtors

and their estates will be immediately and irreparably harmed if the financing under the DIP

Facilities is not obtained pursuant to the terms of this InterimFinal Order and, as applicable, the

DIP Loan Documents, or if the Debtors are unable to use Cash Collateral.  Entry of this

InterimFinal Order is necessary and appropriate to avoid such harm to the Debtors, their estates,

and other parties in interest.

(c) Prepetition ABL Secured Parties Consent to DIP Facilities. In

consideration for the protections afforded to the Prepetition ABL Secured Parties under this

Interim Orderthe Orders, the Prepetition ABL Agent (on behalf of the other Prepetition ABL

Secured Parties) has consented to (i) the ABL Refinancing, (ii) the Debtors’ entry into the DIP

Facilities and the use of Cash Collateral, and (iii) all rights and remedies of the DIP Lenders

under the DIP Documents and this Interim Orderthe Orders.

(d) No Credit Available on More Favorable Terms.  The Debtors are unable

to obtain financing or other financial accommodations from sources other than the DIP Lenders
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on terms more favorable than those provided under the DIP Facilities, the DIP Loan Documents

and this InterimFinal Order.  The Debtors are unable to obtain adequate unsecured credit

allowable as an administrative expense under section 503(b)(1) of the Bankruptcy Code. The

Debtors are also unable to obtain adequate secured credit for money borrowed under

sections 364(c)(1), 364(c)(2) and 364(c)(3) of the Bankruptcy Code without the DIP Loan Parties

granting (a) the DIP Liens on all DIP Collateral, (b) the DIP Superpriority Claims, (c) the rights,

benefits and protections to the DIP Secured Parties, and (d) the First Lien Adequate Protection

Liens, First Lien Adequate Protection Claims and other First Lien Adequate Protection

Obligations to the Prepetition First Lien Secured Parties, in the case of each of the foregoing,

upon the terms and conditions set forth in this InterimFinal Order and in the DIP Loan

Documents.  After considering all available alternatives, the Debtors have properly concluded, in

the exercise of their sound business judgment, that the DIP Facilities represent the best source of

debtor-in-possession financing available to them at this time and is in the best interests of all of

their stakeholders.

(e) Use of Proceeds of DIP Facilities and Cash Collateral.  As a condition to

providing the DIP Facilities and their consent to the use of Cash Collateral, each of the DIP

Secured Parties, the Prepetition ABL Secured Parties (under the Interim Order), and the

Prepetition First Lien Secured Parties (as applicable) requires, and the Debtors have agreed, that

all proceeds of the DIP Loans and all Cash Collateral shall be used and/or applied solely for the

purposes expressly permitted in the Approved DIP Budget (subject to Permitted Variances),

including, without limitation, (i) to pay the costs of administration of the Chapter 11 Cases,

(ii) for general corporate and working capital purposes, (iii) to pay adequate protection payments

to the extent set forth herein, (iv) to consummate the ABL Refinancing in accordance with the
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Prepetition ABL Payoff Letter and (v) to pay professional fees and expenses in accordance with

this InterimFinal Order, in the case of each of the foregoing, in accordance with and subject to

the terms and conditions of this InterimFinal Order, the Prepetition ABL Payoff Letter, and the

DIP Loan Documents, including the Approved DIP Budget (subject to Permitted Variances).

Notwithstanding anything to the contrary contained herein, the Debtors shall be authorized and

directed to deposit all proceeds of the DIP Term Loans into a segregated account at JPMorgan

Chase Bank, N.A., in account number ending 9842 (the “DIP Proceeds Account”), which DIP

Proceeds Account shall hold all proceeds of the DIP Term Loans until withdrawn by the Debtors

for use in accordance with the terms of this InterimFinal Order.

(f) Adequate Protection.  Pursuant to sections 361, 362, 363 and 364 of the

Bankruptcy Code, the Prepetition Secured Parties are entitled to adequate protection of the

Prepetition Secured Parties’ respective liens and interests in the Prepetition Collateral (including

Cash Collateral) for the aggregate diminution in the value of their respective liens and interests

in the Prepetition Collateral (including Cash Collateral) from and after the Petition Date for any

reason provided for under the Bankruptcy Code including, without limitation, (i) the use, sale or

lease by the Debtors of such collateral, (ii) the market value decline of such collateral, (iii) the

use of Cash Collateral by each of the Debtors, (iv) the imposition of the automatic stay, (v) the

subordination of the Prepetition Liens and Prepetition Secured Obligations to the Carve Out, the

DIP Liens and the DIP Obligations, in each case, as set forth in this InterimFinal Order, and

(vi) any other act or omission which causes diminution in the value of their respective liens or

interests in the Prepetition Collateral (collectively, the “Diminution in Value”), as set forth in

this InterimFinal Order and the DIP Loan Documents; provided, however, that nothing in this

InterimFinal Order shall (x) be construed as the affirmative consent by any of the Prepetition
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ABL Secured Parties or the Prepetition First Lien Secured Parties for the use of Cash Collateral

or other Prepetition Collateral other than on the terms expressly set forth in this InterimFinal

Order (including the Approved DIP Budget), (y) be construed as a consent by any party to the

terms of any other financing or any other lien encumbering the DIP Collateral or the Prepetition

Collateral (whether senior, pari passu or junior) other than on the terms expressly set forth in this

InterimFinal Order, or (z) prejudice, limit or otherwise impair the rights of any of the

Prepetition Secured Parties (subject to the Intercreditor Agreements) to seek new, different or

additional adequate protection after the date hereof or assert the interests of any of the

Prepetition Secured Parties.  Based on the Motion, the DIP Declarations and the other evidence

filed in support of the Motion, and the record presented to the Court in connection with the

Interim Hearing, the terms of the adequate protection arrangements and the use of Prepetition

Collateral (including Cash Collateral) set forth herein are fair and reasonable, reflect the

Debtors’ prudent exercise of business judgment and constitute reasonably equivalent value and

fair consideration for the use of Prepetition Collateral (including Cash Collateral); provided,

further, that the right to adequate protection shall immediately and automatically cease and

any adequate protection granted under this Interim Order shall be deemed immediately

and automatically terminated and released (i) in regard to Prepetition ABL Secured Parties,

immediately and automatically ceased and the ABL Adequate Protection Obligations

granted (and as defined) under the Interim Order to the Prepetition ABL Secured Parties

were deemed immediately and automatically terminated and released upon the repayment of

the “Payoff Amount” (as defined in the Prepetition ABL Payoff Letter) in accordance with the

terms of the Prepetition ABL Payoff Letter which occurred on or about December 24, 2024

(the “ABL Refinancing Effective Date”) (unless such repayment is subsequently required to be
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disgorged or otherwise avoided), and (ii) in regard to the Prepetition First Lien Secured

Obligations, shall immediately and automatically cease as and when the Prepetition First Lien

Secured Obligations are indefeasibly repaid and/or deemed Paid in Full.

(g) Consent.  The Prepetition Secured Parties have consented to the Debtors’

use of Prepetition Collateral (including Cash Collateral) solely to the extent expressly permitted

under the Approved DIP Budget (subject to Permitted Variances), the DIP Loan Parties’ entry

into the DIP Facilities, the incurrence of the DIP Liens, the DIP Obligations, the DIP

Superpriority Claims, the First Lien Adequate Protection Liens, the First Lien Adequate

Protection Claims and the other First Lien Adequate Protection Obligations, in each case, in

accordance with and subject to the terms and conditions set forth in this InterimFinal Order and

the DIP Loan Documents; provided, however, the consent of the Prepetition ABL Agent to

the use of Cash Collateral constituting proceeds of the ABL Priority Collateral (as defined

in the Prepetition Intercreditor Agreement) shall terminate in the event that the ABL

Refinancing Effective Date has not occurred on the date that is two (2) business days after

the date of entry of this Interim Order..

(h) Limitation on Charging Expenses against Collateral; Section 552(b)

Waiver.  As a material inducement to the DIP Lenders’ agreement to provide the DIP Facilities,

and in exchange for (i) the DIP Secured Parties’ agreement to subordinate their DIP Liens to the

Carve Out and Permitted Prior Liens, (ii) the Prepetition Secured Parties’ agreement to

subordinate their Prepetition Liens and Adequate Protection Liens (as defined in the Interim

Order) to the DIP Liens and the Carve Out to the extent set forth herein, and (iii) certain of the

Prepetition Secured Parties’ consent to the use of Prepetition Collateral (including Cash

Collateral), (a) subject to entry of the Final Order granting such relief, the DIP Loan Parties
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have waived their right to surcharge any costs or expenses incurred in connection with the

preservation, protection or enhancement of, or realization by the DIP Secured Parties, or the

Prepetition First Lien Secured Parties, or the Prepetition ABL Secured Parties upon, the DIP

Collateral, the Prepetition ABL Collateral, or the Prepetition First Lien Collateral (as

applicable), whether pursuant to section 506(c) of the Bankruptcy Code or otherwise, (b) subject 

to entry of the Final Order granting such relief, the DIP Secured Parties, and Prepetition First

Lien Secured Parties, and the Prepetition ABL Secured Parties  shall not be subject to the

equitable doctrine of “marshaling” or any similar doctrine with respect to the DIP Collateral,

Prepetition ABL Collateral,  or the Prepetition First Lien Collateral (as applicable), and

(c) subject to entry of the Final Order  granting such relief, each of the Prepetition First Lien

Secured Parties and the Prepetition ABL Secured Parties shall be entitled to all of the rights

and benefits of section 552(b) of the Bankruptcy Code, and in no event shall the “equities of the

case” exception in section 552(b) of the Bankruptcy Code apply to the Prepetition First Lien

Secured Parties. the Prepetition ABL Secured Parties, Prepetition ABL Collateral,, or the

Prepetition First Lien Collateral, in the case of each of the foregoing, to the extent set forth

herein.

(i) Proper Exercise of Business Judgment.  Based on the Motion, the

DIP Declarations, and the record presented to the Court at the Interim Hearing, (a) the terms of

the DIP Facilities, (b) the terms of adequate protection granted to the Prepetition Secured Parties

hereunder, and (c) the terms on which the Debtors used Prepetition Collateral (including Cash 

Collateral) on an interim basis pursuant to the Interim Order and may continue to use

Prepetition Collateral (including Cash Collateral) on a final basis pursuant to this InterimFinal

Order, (i) were negotiated in good faith and at arm’s length among the Debtors, the DIP Secured
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Parties and the Prepetition Secured Parties, (ii) are fair, reasonable, and the best available to the

Debtors under the circumstances, (iii) reflect the Debtors’ exercise of prudent business judgment

consistent with their fiduciary duties, and (iv) are supported by reasonably equivalent value and

fair consideration.  Absent access to the DIP Facilities and the ability to continue to use Cash

Collateral upon the terms set forth in this InterimFinal Order, the DIP Loan Documents,

including the Approved DIP Budget (subject to Permitted Variances), the Debtors, their estates,

their creditors and other parties-in-interest will be seriously, immediately and irreparably

harmed.

(j) Good Faith.  The DIP Facilities and the terms of the DIP Loan

Documents, the terms on which the Prepetition First Lien Secured Parties and the Prepetition

ABL Secured Parties have consented to the Debtors’ use of Cash Collateral, and this in the

Interim Order and (with respect to the Prepetition First Lien Secured Parties only) this

Final Order have been negotiated in good faith and at arm’s length among the Debtors, the DIP

Secured Parties, the Prepetition Secured Parties and each of their respective Representatives, and

all of the Debtors’ obligations and indebtedness arising under, in respect of, or in connection

with, the DIP Facilities, the DIP Loan Documents, and this Interim Order,the Orders

including, without limitation, all loans, advances, extensions of credit and other financial

accommodations made to and guarantees issued by the Debtors pursuant to the DIP Loan

Documents, shall each be deemed to have been extended by the DIP Secured Parties, the

Prepetition Secured Parties (as applicable) and each of their respective affiliates, in good faith, as

that term is used in section 364(e) of the Bankruptcy Code, and in express reliance upon the

protections offered by sections 364(e) and/or 363(m) of the Bankruptcy Code, and each of the

claims, liens and security interests, rights, remedies, benefits and protections granted to the DIP
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Secured Parties and the Prepetition Secured Parties (and each of their successors and assigns

thereof) pursuant to this Interim Orderthe Orders and the DIP Loan Documents (including,

without limitation, all DIP Obligations, DIP Liens, DIP Superpriority Claims, First Lien

Adequate Protection Liens, First Lien Adequate Protection Claims, First Lien Adequate

Protection Obligations, and adequate protection payments provided under this Interim

Orderthe Orders), shall be entitled to the full protection of sections 364(e) and/or 363(m) of the

Bankruptcy Code in the event that this InterimFinal Order or any provision hereof is vacated,

reversed, or modified, on appeal.

(k) Refinancing of Prepetition ABL Obligations.  The full and immediate

payoff of the Prepetition ABL Secured Obligations, and the cash collateralization of any issued

and outstanding letters of credit under, and in accordance with the terms of, the Prepetition ABL

Facility with the proceeds of borrowings under the ABL DIP Loan Facility in accordance with

thisthe Interim Order (but subject to the provisions of paragraph 24 of thisthe Interim Order)

and the Prepetition ABL Payoff Letter arewere necessary as the Prepetition ABL Secured

Parties have not otherwise consented to the extension of credit to fund the Debtors’ critical

working capital needs in the form of the ABL DIP Loan Facility.  Moreover, as set forth in the

DIP Declarations, in light of the aggregate net availability to the Debtors under the ABL DIP

Loan Facility for the period of the duration of the Approved Budget, the availability of the ABL

DIP Loan Facility confers a material benefit to the Debtors.

(l) Initial Budget.  The Debtors have prepared and delivered to the DIP

Secured Parties the initial itemized cash flow forecast set forth on Exhibit 4 attached heretoto

the Interim Order (the “Initial Budget”), reflecting, on a line item, cumulative and aggregate

basis, (i) the Debtors’ projected cash receipts expected to be collected, and necessary
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disbursements and expenditures (including debt service costs) expected to be incurred or made,

by the Debtors, in each case, for each calendar week during the period from the calendar week

ending on the Saturday of the calendar week in which the Petition Date occursoccurred through

and including the end of the sixth (6th) calendar week thereafter, (ii) the sum of weekly unused

availability under the DIP Facilities, plus unrestricted cash on hand, (iii) the weekly outstanding

principal balance of amounts outstanding under the DIP Facilities, and (iv) a professional fee

accrual budget with respect to the anticipated professional fees and expenses to be incurred by

each applicable professional advisor during such period.  The Initial Budget is an integral part of

thisthe Interim Order (for the interim period) and this Final Order, and the DIP Secured

Parties and the Prepetition Secured Parties (as applicable) are relyingrelied, in part, upon the

Debtors’ agreement to comply (subject to Permitted Variances) with the Approved DIP Budget,

in determining to enter into the DIP Facilities and to allow the Debtors’ use of proceeds of the

DIP Facilities and Cash Collateral in accordance with the terms of thisthe Interim Order (for

purposes of the interim period), this Final Order and the DIP Loan Documents.

Notwithstanding anything to the contrary herein, nothing shall prohibit the Debtors from

paying the fees and expenses of the Prepetition ABL Agent in accordance with the ABL

Payoff Letter.

(m) Notice.  Notice of the Motion and the Interim Hearing constitutes due,

sufficient and appropriate notice and complies with section 102(1) of the Bankruptcy Code,

Bankruptcy Rules 2002, 4001(b) and (c), and 9014, and the Bankruptcy Local Rules, and no

other or further notice of the Motion with respect to the relief requested at the Interim Hearing or

the entry of this Interim Orderthe Orders shall be required.
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(n) Immediate Entry.  The Debtors have requested immediate entry of this 

Interim Order pursuant to Bankruptcy Rules 4001(b)(2), 4001(c)(2), and 6003 and the

Bankruptcy Local Rules.  Unless the relief set forth in this Interim Order is granted, the

Debtors’ estates will be immediately and irreparably harmedRelief Essential; Best

Interests.  Consummation of the DIP Facilities and the use of Prepetition Collateral (including

Cash Collateral) upon the terms set forth in this InterimFinal Order and the DIP Loan

Documents are in the best interests of the Debtors’ estates and consistent with the Debtors’

exercise of their fiduciary duties.  Sufficient cause exists for immediate entry of this

InterimFinal Order pursuant to Bankruptcy Rule 4001(b)(2) and (c)(2) and the Bankruptcy

Local Rules.  The Motion and this InterimFinal Order comply with the requirements of

Bankruptcy Local Rule 4001-1(b).

NOW THEREFORE, based upon the foregoing findings and conclusions, the Motion,

the DIP Declarations, the evidence adduced at the Interim Hearing and the record before the

Court, and after due consideration, and good and sufficient cause appearing therefor,

IT IS HEREBY ORDERED THAT:

1. Motion Granted.  The Motion is hereby granted, on an interima final basis, upon

the terms and conditions set forth in this InterimFinal Order and the DIP Loan Documents.  Any

objections or other statements with respect to any of the relief set forth in this InterimFinal

Order that have not been withdrawn, waived, or settled, and all reservations of rights inconsistent

with this InterimFinal Order, are hereby denied and overruled.  This InterimFinal Order shall

become effective and enforceable immediately upon its entry.

2. Authorization of DIP Facilities and DIP Loan Documents.
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(a) Authorization of DIP Loan Documents.  The DIP Facilities were

approved pursuant to the Interim Order and are hereby approved on an interima final basis.

The DIP Loan Parties, were, pursuant to the Interim Order, and are hereby authorized on a

final basis, to (i) execute, deliver and perform all of their obligations under the DIP Loan

Documents and this InterimFinal Order; and (ii) execute, deliver and perform under any and all

other instruments, certificates, agreements and other documents (including, without limitation,

the execution and/or recordation of collateral, pledge and security documents, mortgages and

deeds of trust (if applicable) and financing statements), and perform all such other and further

acts that, may be necessary, required or desirable for the Debtors to perform their obligations

under the DIP Facilities, the DIP Loan Documents and this InterimFinal Order and to

implement the transactions contemplated thereunder and hereunder. All actions taken prior to

the date hereof by the Debtors, the DIP Secured Parties, the Prepetition Secured Parties

and/or the Debtors’ claims agent in reliance upon or in connection with the Interim Order

or this Final Order are hereby ratified and approved.

(b) Authorization to Borrow; Use of Cash Collateral.  The Borrowers are

herebypursuant to the Interim Order were, and hereby are, authorized, on a final basis to

borrow, and the Guarantors are hereby authorized on a final basis to guarantee, on a joint and

several basis, such Borrowers’ obligations with respect to, (x) up to the principal amount of

$115,000,000, of which $20,000,000 in First Out DIP Term Loans shall bewas made available

on the Effective Date (and $20,000,000 in First Out DIP Term Loans shall be available upon 

entry of this Final Order (in each case, plus applicable interest, premiums (including, without

limitation, the Backstop Premium and the Commitment Premium), fees (including professional

fees and expenses), costs, expenses, charges and other amounts payable hereunder and under the

-28-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 28 of 107



DIP Term Loan Documents), subject to the terms and conditions (including any availability

limitations and conditions precedent to such DIP Term Borrowing) set forth in the DIP Term

Loan Documents and this InterimFinal Order, and (y) up to the principal amount of $140

million (plus applicable interest, premiums, fees (including professional fees and expenses),

costs, expenses, charges and other amounts payable hereunder and under the ABL DIP Loan

Documents), subject to the terms and conditions (including any borrowing base and availability

limitations and conditions precedent to such ABL DIP Borrowing) set forth in the ABL DIP

Loan Documents and this InterimFinal Order.  The Debtors are herebywere, pursuant to the

Interim Order, and hereby are, on a final basis, authorized to use the proceeds of all DIP

Borrowings under the DIP Facilities and all Cash Collateral solely in the manner and for the

purposes expressly permitted in the Approved Budget (subject to Permitted Variances) and the

DIP Loan Documents.

(c) Second Out DIP Term Loans.  The Interim Second Out Roll Up is

herebywas approved tounder the extent set forth hereinInterim Order.  Effective

immediately upon entry of thisthe Interim Order and the completion of the earlier of (x) with

respect to each DIP Term Lender, its assignment in connection with the Syndication and

(y) the completion of the Syndication on the Syndication Date pursuant to the Syndication

Procedures, up to $37,500,000 of the Prepetition First Lien Secured Obligations (together with

accrued and unpaid interest thereon) held by the DIP Lenders (or any of their respective

designated Approved Funds) as of the Syndication Date will bewas, on the Syndication Date,

automatically deemed “rolled up” and converted into the DIP Term Loan Facility, on a cashless

basis of $1.875 of Interim Second Out DIP Term Loans for every $1.00 of principal amount of

Interim First Out DIP Term Loans (i.e., $20,000,000), based upon such Person’s (or any of its
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designated Approved Funds) pro rata share of principal amount of First Out DIP Term Loans,

and shallwas automatically be deemed to be substituted and exchanged for, and shall bewas

deemed to be, Interim Second Out DIP Term Loans for all purposes hereunder, and shall not be

subject to any contest, attack, objection, challenge, defense, claim, counterclaim or Cause of

Action of any nature or description whatsoever (other than as set forth in paragraph 24 hereof),

and which Interim Second Out DIP Term Loans shall beare due and payable in accordance with

the terms and conditions set forth in the DIP Term Credit Agreement as if originally funded

thereunder on the Effective Date; provided, however, to the extent that if any DIP Lender’s pro

rata share of the Interim Second Out Roll Up exceedsexceeded the total amount of Prepetition

First Lien Secured Obligations held by such DIP Lender as of the Syndication Date, such DIP

Lender’s share of Interim Second Out DIP Loans shall bewas reduced in an amount, and to such

an extent, to ensure that the maximum amount of Interim Second Out Roll Up of such DIP

Lender shall bewas no greater than such DIP Lenders’ Prepetition First Lien Secured

Obligations, and the total amount of Interim Second Out DIP Loans shall bewas reduced

accordingly.  From and after the Effective Date, the outstanding aggregate amount of Prepetition

First Lien Secured Obligations held by each such DIP Lender (or any of its designated Approved

Funds) shall bewas automatically and irrevocably deemed reduced by the amount of the Interim

Second Out DIP Term Loans held by such DIP Lender (or any of its designated Approved

Funds).  Subject toEffective upon entry of thethis Final Order providing such relief, the

conversion of up to $37,500,0007 on the date of the entry of thethis Final Order shall be

automatically deemed “rolled up” and converted into the DIP  Term Loan Facility, on a cashless

7 Given that certain DIP Term Lenders maximum amount of Final Second Out DIP Loans would have
exceeded their total amount of Prepetition First Lien Secured Obligations, the Final Second Out Roll Up
is in the amount of $34,305,340.37.  Upon the Final Second Out Roll Up, the aggregate Second Out DIP
Term Loans shall be $71,805,340.37.
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basis of $1.875 of Final Second Out DIP Term Loans for every $1.00 of First Out DIP Term

Loans (i.e., $20,000,000) funded after entry of thethis Final Order and shall automatically be

deemed to be substituted and exchanged for, and shall be deemed to be, Final Second Out DIP

Term Loans for all purposes hereunder; provided, however, that if any DIP Lender’s pro rata

share of the Final Roll Up exceeds the total amount of Prepetition First Lien Secured Obligations

held by such DIP Lender as of the funding date, such DIP Lender’s share of Final Second Out

DIP Loans shall be reduced in an amount, and to such an extent, to ensure that the maximum

amount of Final Second Out Roll Up of such DIP Lender shall be no greater than such DIP

Lenders’ Prepetition First Lien Secured Obligations, and the total amount of Final Second Out

DIP Loans shall be reduced accordingly.  From and after the date of the entry of thethis Final

Order, the outstanding aggregate amount of Prepetition First Lien Secured Obligations held by

each such DIP Lender (or any of its designated Approved Funds) shall be automatically and

irrevocably deemed reduced by the amount of the Final Second Out DIP Term Loans held by

such DIP Lender (or any of its designated Approved Funds).  The Second Out DIP Term Loans

shall be subordinated in right of payment from the proceeds of the DIP Collateral to the First Out

DIP Term Loans and shall only be entitled to payment from such proceeds after the First Out DIP

Term Loans have been Paid in Full.

(d) Syndication; Interim Second Out Roll Up Process.  The DIP Loan Parties,

the Debtors’ claims agent, the DIP Term Secured Parties and the Prepetition First Lien Agent

arewere, under the Interim Order in respect of the Interim Second Out Roll Up, and

hereby are, in respect of the Final Second Out Roll Up, authorized and directed to take any

and all actions as may be necessary or appropriate to effectuate and implement (i) the

Syndication of the DIP Term Loan Facility pursuant to the Syndication Procedures, and (ii) the
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Interim Second Out Roll Up of a portionand Final Second Out Roll Up of the Prepetition First

Lien Secured Obligations held by the DIP Lenders (or any of their respective designated

Approved Funds) as of the Syndication Date into the DIP Term Loan Facility, including, without

limitation, the assignment, transfer or designation of such Prepetition First Lien Secured

Obligations to be rolled into the Interim Second Out DIP Term Loans pursuant to any procedure

that facilitates the cancellation of such Prepetition First Lien Secured Obligations in connection

with the Interim Second Out Roll Up and Final Second Out Roll Up, as applicable.  The DIP

Loan Parties, the Debtors’ claims agent, the DIP Term Secured Parties and the Prepetition First

Lien Agent are authorized and directed to take such further actions as are necessary or

appropriate to implement the Interim Second Out Roll Up and Final Second Out Roll Up, as

applicable.  In furtherance of the foregoing, the Prepetition First Lien Agent is authorized and

directed in connection with the InterimFinal Second Out Roll Up to cancel a corresponding

amount of the Prepetition First Lien Secured Obligations in the Register (as defined in the

Prepetition First Lien Credit Agreement) maintained by it as directed by Lender Advisors (as

defined herein).

(e) Refinancing of Prepetition ABL Secured Obligations.

(i) Upon entry of thisthe Interim Order and the satisfaction or waiver
of all other closing conditions in the ABL DIP Credit Agreement, without any
further action by the Debtors, the Court or any other party, the Debtors shall be
(i) authorized to  promptly borrowborrowed under the ABL DIP Credit
Agreement the full amount necessary to fully and immediately cash collateralize
all Prepetition ABL Letters of Credit and repay all other Prepetition ABL Secured
Obligations in the amounts and in the manner specified in the Prepetition ABL
Payoff Letter, (ii) authorized to execute and perform executed and performed
their obligations under the Prepetition ABL Payoff Letter, (iii) authorized to
necessary to satisfy the payoff conditions thereunder, (iii) contemporaneously
cash collateralizecollateralized all Prepetition ABL Letters of Credit and
repayrepaid all other Prepetition ABL Secured Obligations in the amounts and in
the manner specified in the Prepetition ABL Payoff Letter, (iv) subject to the
provisions of paragraph 2(e)(vi), upon the Prepetition ABL Agent’s and its
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advisors’ receipt ofincluding the Payoff Amount, deeming the Prepetition
Intercreditor Agreement to be amended and restated into the DIP Intercreditor
Agreement, and (v) subject to the provisions of paragraph 2(e)(vi), upon the
Prepetition ABL Agent’s and its advisors’ receipt of the Payoff Amount (as
defined in the Prepetition ABL Payoff Letter), deemed to have fully satisfied
and repaid all Prepetition ABL Secured Obligations to be fully satisfied and
repaid except to the extent set forth in the Prepetition ABL Payoff Letter (clauses
(i), (ii), and (iii), (iv) and (v), together, the “ABL Refinancing”); provided,
however, for the avoidance of doubt, solely for purposes of the Intercreditor
Agreements, the ABL Refinancing shall bewas deemed to be a refinancing and
replacement of the Prepetition ABL Secured Obligations with the ABL DIP
Obligations and shalldid not constitute a “Discharge of ABL Obligations”
thereunder for the purposes of the ABL DIP Obligations. subject to the
provisions of paragraph 2(e)(iv) and paragraph 2(e)(vi), immediately and
automatically, uponUpon the ABL Refinancing Effective Date, (1) all
Prepetition ABL Secured Obligations and First Lien Adequate Protection
Obligations (including, without limitation, the ABL Adequate Protection Claims
(as defined in the Interim Order)) owing to the Prepetition ABL Secured
Parties shall bewere deemed fully repaid and satisfied in full; provided that any
Prepetition ABL Secured Obligations constituting “Other Liabilities” (as defined
in the Prepetition ABL Credit Agreement) shallwere not be so deemed fully
repaid and satisfied in full, (2) all liens and security interests in favor of the
Prepetition ABL Secured Parties or in respect of the Prepetition ABL Secured
Obligations (including, without limitation, the Prepetition ABL Liens and the
ABL Adequate Protection Liens (as defined in the Interim Order), but
excluding liens on the Letter of Credit Cash Collateral) shall bewere deemed
released and terminated and (3) all Prepetition ABL Loan Documents (other than
the Prepetition Intercreditor Agreement, the Prepetition ABL Payoff Letter and
any documents governing the Letter of Credit Cash Collateral, including, without
limitation, provisions incorporated by reference therein) shall bewere deemed
terminated.

(ii) Upon the occurrence of the ABL Refinancing, the Debtors
arewere authorized to enter into a cash collateral agreement with each Issuing
Bank (as defined in the Prepetition ABL Credit Agreement) in form and substance
acceptable to the Debtors and each such Issuing Bank to evidence the Issuing
Banks’ security interest in any funds used to cash collateralize the Prepetition
ABL Letters of Credit issued by such Issuing Bank (the “Letter of Credit Cash
Collateral”).  As security for the continuing obligations of the Debtors with
respect to such Prepetition ABL Letters of Credit, including without limitation,
the payment of fees and immediate reimbursement of any draws on the
Prepetition ABL Letters of Credit, effective immediately upon entry of thisthe
Interim Order, pursuant to sections 361, 362 and 364 of the Bankruptcy Code, the
Issuing Banks are herebywere thereby granted valid, binding, continuing,
enforceable, non-avoidable and automatically and properly perfected senior first
priority security interests and liens in the Letter of Credit Cash Collateral in
accordance with the terms of any cash collateral agreement.  For the avoidance of
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doubt, the DIP Liens and the First Lien Adequate Protection Liens shalldid not
attach to the Letter of Credit Cash Collateral.  The Issuing Banks arewere
authorized without further notice or approval to debit the Letter of Credit Cash
Collateral held by the Issuing Banks upon any draw on a Prepetition ABL Letter
of Credit requested by the beneficiary in accordance with the terms of such
Prepetition ABL Letter of Credit.  To the extent that each Prepetition ABL Letter
of Credit issued by any Issuing Bank is cancelled or returned undrawn, such
Issuing Bank shall promptly, and in no event later than five (5) business days after
such cancellation or return, return to the Debtors any excess Letter of Credit Cash
Collateral not applied to reimbursement or other obligations under the Prepetition
ABL Letters of Credit and upon such return to the Debtors, the applicable Issuing
Bank’s liens on such excess Letter of Credit Cash Collateral shall be deemed
automatically released and the DIP Liens shall automatically be deemed to apply
to such Letter of Credit Cash Collateral subject to the relative priorities set forth
herein.

(iii) Upon entry of thisthe Interim Order, the Issuing Banks are
herebywere thereby authorized to deliver notices of non-renewal with respect to
any Prepetition ABL Letters of Credit in accordance with the terms of the
applicable Prepetition ABL Letter of Credit.  The Debtors shall pay all Prepetition
ABL Letter of Credit fees in cash as they come due in accordance with the
applicable cash collateral agreement or the Prepetition ABL Credit Agreement, if
applicable.  The Issuing Banks are herebywere thereby authorized to apply
Letter of Credit Cash Collateral to the payment of any Prepetition ABL Letter of
Credit fees that become due and are not otherwise paid in accordance herewith.

(iv) Notwithstanding the ABL Refinancing, any indemnities or other
obligations that by their terms survive the termination of the Prepetition ABL
Loan Documents shall remain in full force and effect and enforceable by the
Prepetition ABL Secured Parties against the Debtors and other parties subject
thereto.

(v) To the extent the Debtors require any documents to be prepared
and filed to evidence the release of liens as a result of the ABL Refinancing, the
Debtors shall reimburse the Prepetition ABL Secured Parties for any reasonable
and documented fees, costs and expenses (including fees of counsel) incurred in
connection the drafting and registration of any lien termination in any domestic or
foreign jurisdiction.

(vi) Nothing in this InterimFinal Order or the DIP Loan Documents
shall prejudice the rights, remedies and privileges of the Prepetition ABL Agent
and the Prepetition ABL Lenders granted in the Bankruptcy Code or as set forth in
the Prepetition ABL Loan Documents to the extent the Prepetition ABL Secured
Obligations are, after repayment, required to be disgorged or otherwise avoided or
reinstated, and all of the Prepetition ABL Agent’s and Prepetition ABL Lenders’
rights, remedies and priorities under the Bankruptcy Code and the Prepetition
ABL Loan Documents (including the Prepetition Intercreditor Agreement) are
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hereby fully preserved, including, their right to seek additional or further adequate
protection or to terminate the consensual use of cash collateral.  The rights of all
other parties in interest to, subject to the Prepetition Intercreditor Agreement,
object to such further request of adequate protection or the Debtors’ right to seek
non-consensual use of cash collateral are expressly reserved.

(f) DIP Fees and Expenses; Indemnification.  The DIP Loan Parties are

hereby authorized and directed to pay, as and when due, any and all (i) fees, premiums or other

payments payable under the DIP Loan Documents (including, without limitation, fees payable

under the Syndication Procedures, the Fronting Fee, the Backstop Premium (which shall be paid

in kind and added the principal amount of the First Out DIP Term Loans), the Commitment

Premium (which shall be paid in kind and added to the principal amount of the First Out DIP

Term Loans), and the Equity Premium (which shall be fully earned and payable upon the DIP

Term Lenders exchanging their DIP Term Loans for Exit Term Loans (as defined in the

Transaction Support Agreement) on the effective date of the chapter 11 plan and subject to

entry of the Final Order)), and in any separate letter agreements between any of the DIP Loan

Parties, on the one hand, and any DIP Agent and/or DIP Lenders, on the other hand, including,

without limitation, put option premiums, “seasoning” fees, commitment payments, unused

facility payments, early termination, prepayment or exit payments, fees of the DIP Agents, or

other amounts referred to therein, (ii) amounts due (or that may become due) to the

“Indemnitees” (as defined in the DIP Credit Agreements) in respect of the indemnification

obligations under the DIP Loan Documents, which are hereby approved, and (iii) costs, expenses

and disbursements of the DIP Secured Parties payable under the DIP Loan Documents and this

InterimFinal Order, including, without limitation, the reasonable and documented fees and

expenses of (A) Paul Hastings, LLP, as counsel to the DIP Term Agents, (B) Paul Hastings LLP,

as counsel to the ad hoc group of certain Prepetition First Lien Lenders (the “Ad Hoc Lender
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Group”), (C) Greenhill & Co., LLC, as investment banker to the Ad Hoc Lender Group, (D)

AlixPartners, LLP, as financial advisor to the Ad Hoc Lender Group, (E) any other accountants,

consultants, attorneys, advisors, appraisers, or other professionals that may be retained by the

Ad Hoc Lender Group with the consent of the Borrower, such consent not to be unreasonably

withheld or delayed (the advisors listed in the foregoing subclauses (B)-(E), the “Term Lender

Advisors”) and (f) Riemer & Braunstein LLP and Frost Brown Todd LLP, as co-counsel to the

ABL DIP Agent (the “ABL DIP Advisor”, and together with the Term Lender Advisors, the

“Lender Advisors”) in the case of each of the foregoing clauses (i)-(iii), whether or not such

payments, premiums, fees, costs, expenses or other amounts arose before or after the Petition

Date and whether or not the transactions contemplated herein or in the DIP Loan Documents are

consummated, without the need to file fee or retention applications with the Court, without the

need to comply with the U.S. Trustee’s fee guidelines, and all such payments, premiums, fees,

costs, expenses and other amounts are hereby approved (and, to the extent paid prior to the entry

of this InterimFinal Order, ratified in full), shall be non-refundable and irrevocable, and shall

not be subject to any contest, attack, objection, challenge, defense, claim, counterclaim or Cause

of Action, including any Avoidance Action, or any other claim or Cause of Action seeking the

reduction, setoff, offset, recoupment, recharacterization, subordination (whether equitable,

contractual or otherwise), reclassification, disgorgement, disallowance, impairment, surcharge,

recovery, or any other claim or Cause of Action of any nature and description whatsoever,

whether arising under the Bankruptcy Code, applicable non-bankruptcy law or otherwise.  In the

case of the foregoing clause (iii), all payments shall be subject to the procedures set forth in

paragraph 11 of this InterimFinal Order.
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3. DIP Obligations.

(a) Upon execution and delivery of the DIP Loan Documents, the DIP Loan

Documents constituted and shall continue to constitute valid, binding, enforceable, and

non-avoidable obligations of each of the DIP Loan Parties, and were and shall continue to be

fully enforceable against each of the DIP Loan Parties, their estates, and any successors thereto,

including, without limitation, any estate representative or trustee appointed in any of the Chapter

11 Cases or in any case under Chapter 7 of the Bankruptcy Code upon the conversion of any of

the Chapter 11 Cases, or in any other proceedings superseding or relating to any of the foregoing

and/or upon the dismissal of any of the Chapter 11 Cases or any such successor cases

(collectively, the “Successor Cases”), in each case, in accordance with the terms of the DIP Loan

Documents and this InterimFinal Order.

(b) Upon execution and delivery of the DIP Loan Documents, the DIP Loan

Parties were and shall continue to be jointly and severally liable for all DIP Obligations,

including, without limitation, all loans, advances, extensions of credit, financial

accommodations, principal, interest, premiums or similar amounts, fees, costs, expenses,

charges, indemnification and reimbursement obligations (whether contingent or absolute), and

all other obligations or amounts (including without limitation, all “Obligations” as defined in the

DIP Term Credit Agreement and all “Obligations” as defined in the ABL DIP Credit

Agreement), whether or not such obligations arose before or after the Petition Date, whenever

the same shall become due, whether at stated maturity, by required prepayment, declaration,

acceleration, demand or otherwise, in each case, which may now or from time to time be owing

by any of the DIP Loan Parties to the applicable DIP Agent, for the benefit of itself and the

applicable DIP Secured Parties, or any of the DIP Lenders under the DIP Loan Documents or this
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InterimFinal Order.  The DIP Obligations shall be due and payable, without notice or demand,

and the use of Cash Collateral shall automatically cease, on the DIP Termination Date (as

defined below) (subject to paragraph 21 hereof).

(c) All obligations incurred, payments made, and transfers or grants of

security interests and liens set forth in this Interim Orderthe Orders and the DIP Loan

Documents by the DIP Loan Parties arewere, pursuant to the Interim Order, and hereby are,

granted to or for the benefit of the DIP Secured Parties or Prepetition Secured Parties for fair

consideration and reasonably equivalent value and are granted contemporaneously with the

making of the loans and commitments and other financial accommodations secured thereby.

Except as otherwise set forth in this InterimFinal Order, no obligation, payment, transfer, or

grant of liens and security interests under this Interim Orderthe Orders or the DIP Loan

Documents to the DIP Secured Parties or the Prepetition First Lien Secured Parties (including,

without limitation, the DIP Obligations, the DIP Liens, the DIP Superpriority Claims, the First

Lien Adequate Protection Liens, the First Lien Adequate Protection Claims, the First Lien

Adequate Protection Obligations, or any adequate protection payments provided hereunder) shall

be limited, stayed, restrained, voidable, avoidable, or recoverable under the Bankruptcy Code or

under any applicable law, or subject to any contest, attack, objection, challenge, defense, claim,

counterclaim or Cause of Action, including any Avoidance Action or any other claim or Cause of

Action seeking reduction, setoff, offset, recoupment, recharacterization, subordination (whether

equitable, contractual or otherwise), reclassification, disgorgement, disallowance, impairment,

marshalling, surcharge, recovery, or any other claim or Cause of Action of any nature and

description whatsoever, whether arising under the Bankruptcy Code, applicable non-bankruptcy
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law or otherwise (in each case in accordance with and subject to the fee review procedures set

forth in paragraph 11 hereof).

4. No Obligation to Extend Credit.  The DIP Secured Parties shall have no

obligation to make any loan or advance available under the applicable DIP Loan Documents

unless all of the conditions precedent to the making of such loan or advance by the applicable

DIP Secured Parties under the applicable DIP Loan Documents and this Interim Order, the

Orders have been satisfied in full (or waived) in accordance with the terms of the DIP Loan

Documents and this InterimFinal Order, as applicable.  Notwithstanding anything contained in

this InterimFinal Order or the DIP Loan Documents to the contrary, unless otherwise consented

to by the Required DIP Lenders, as applicable, in accordance with the applicable DIP Credit

Agreement and subject to Court approval, in no event shall (i) the aggregate principal amount of

the First Out DIP Term Loans available or outstanding under the DIP Term Credit Agreement at

any time (after giving effect to all DIP Term Borrowings previously made or requested) exceed

the total First Out DIP Term Commitments, (ii) the aggregate principal amount of the ABL DIP

Loans available or outstanding under the ABL DIP Credit Agreement at any time (after giving

effect to all outstanding ABL DIP Borrowings previously made or requested) exceed the total

ABL DIP Commitments, (iii) the aggregate principal amount of the First Out DIP Term Loans

from any DIP Term Lender exceed such DIP Term Lender’s First Out DIP Term Commitment or

(iv) the aggregate principal amount of the outstanding ABL DIP Loans from any ABL DIP

Lender exceed such ABL DIP Lender’s ABL DIP Commitment.

5. No Duty to Monitor Compliance.  None of the DIP Secured Parties or the

Prepetition Secured Parties shall have any obligation or responsibility to monitor the DIP Loan

Parties’ use of DIP Collateral, Prepetition Collateral or Cash Collateral, and each of the DIP
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Secured Parties and Prepetition Secured Parties may rely upon the Debtors’ representations that

the use of DIP Collateral, Prepetition Collateral and Cash Collateral complies with and is in

accordance with the requirements of this InterimFinal Order and the DIP Loan Documents.

6. DIP Liens.

(a) DIP Liens.  Effective upon entry of thisthe Interim Order, and without the

necessity of the execution, recordation or filing of any pledge, collateral or security documents,

mortgages, deeds of trust, financing statements, notations of certificates of title for titled goods,

or other document or instrument, or the taking of any other action (including, without limitation,

entering into any lockbox or deposit account control agreements or other action to take

possession or control of any DIP Collateral), (x) as security for the prompt and complete

payment and performance of all ABL DIP Obligations when due (whether at stated maturity, by

required prepayment, acceleration or otherwise), the ABL DIP Agent, for the benefit of itself and

the other ABL DIP Secured Parties, was granted on an interim basis pursuant to the Interim

Order, and is hereby granted on a final basis, valid, binding, enforceable, non-avoidable, and

automatically and properly perfected liens and security interests (collectively, the “ABL DIP

Liens”) in all DIP Collateral and (y) as security for the prompt and complete payment and

performance of all DIP Term Obligations when due (whether at stated maturity, by required

prepayment, acceleration or otherwise), the DIP Term Collateral Agent, for the benefit of itself

and the other DIP Term Secured Parties, was granted on an interim basis pursuant to the

Interim Order, and is hereby granted a final basis, valid, binding, enforceable, non-avoidable,

and automatically and properly perfected liens and security interests (collectively, the “Term

DIP Liens”, and together with the ABL DIP Liens, the “DIP Liens”) in all DIP Collateral, in

each case of the foregoing clauses (x) and (y), subject and subordinate to the Carve Out, and
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subject to the relative priorities and provisions set forth in paragraph 6(c) of this InterimFinal

Order, Exhibit 52 of this InterimFinal Order and the DIP Intercreditor Agreement.

(b) The term “DIP Collateral” means all assets and properties of each of the

DIP Loan Parties and their estates, of any kind or nature whatsoever, whether tangible or

intangible, real, personal or mixed, whether now owned or consigned by or to, or leased from or

to, or hereafter acquired by, or arising in favor of, any of the DIP Loan Parties (including under

any trade names, styles or derivations thereof), whether prior to or after the Petition Date, and

wherever located, including, without limitation, (i) all of the DIP Loan Parties’ rights, title and

interests in all “Collateral” (as defined in the DIP Credit Agreements), Prepetition Collateral

(including Cash Collateral), ABL Priority Collateral and Term Loan Priority Collateral (each as

defined in the Prepetition Intercreditor Agreement), (ii) all money, cash and cash equivalents, all

funds in any deposit accounts, securities accounts, commodities accounts or other accounts

(together with any and all money, cash and cash equivalents, instruments and other property

deposited therein or credited thereto from time to time), all accounts receivable and other

receivables (including those generated by intercompany transactions), all rights to payment,

contracts and contract rights, all instruments, documents and chattel paper, all securities

(whether or not marketable), all goods, furniture, machinery, plants, equipment, vehicles,

inventory and fixtures, all real property interests, all interests in leaseholds (to the extent

permitted herein), all franchise rights, all patents, tradenames, trademarks, copyrights, licenses

and all other intellectual property, all general intangibles, tax or other refunds, or insurance

proceeds, all equity interests, capital stock, limited liability company interests, partnership

interests and financial assets, all investment property, all supporting obligations, all letters of

credit and letter of credit rights, all commercial tort claims (including, for the avoidance of
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doubt, any Cause of Action related thereto), all books and records (including, without limitation,

customers lists, credit files, computer programs, printouts and other computer materials and

records), and all rents, products, offspring, profits, and proceeds of each of the foregoing and all

accessions to, substitutions and replacements for, each of the foregoing, including any and all

proceeds of any insurance (including any business interruption and property insurance),

indemnity, warranty or guaranty payable to any DIP Loan Party from time to time with respect to

any of the foregoing, and (iii) subject to entry of the Final Order,  all proceeds of and property

that is recovered from or becomes unencumbered as a result of, whether by judgment, settlement

or otherwise, Avoidance Actions (“Avoidance Action Proceeds”).  Notwithstanding anything to

the contrary set forth herein, neither (x) Excluded Property (as defined in the DIP Credit

Agreements) nor (y) security deposits of landlords with respect to non-residential real property

leases shall not be subject to the DIP Liens or First Lien Adequate Protection Liens to the extent

that such deposits sit outside of the DIP Loan Parties’ bankruptcy estates; provided that such DIP

Liens and First Lien Adequate Protection Liens shall attach to any reversionary interest of a DIP

Loan Party in such security deposit in accordance with the priorities set forth on Exhibit 52

hereto.

(c) Priority of DIP Liens. The DIP Liens shall have the following ranking and

priorities (subject in all cases to the Carve Out):

(i) First Priority Liens on Unencumbered Property. Subject to the
priorities set forth in Exhibit 52 attached hereto, pursuant to section 364(c)(2) of the
Bankruptcy Code, the ABL DIP Liens and the Term DIP Liens shall be valid, binding,
continuing, enforceable, non-avoidable, fully and automatically perfected first priority
liens and security interests in all DIP Collateral that is not subject to Permitted Prior
Liens, including, for the avoidance of doubt, subject to entry of the Final Order,
Avoidance Action Proceeds (collectively, the “Unencumbered Property”).

(ii) Priming Term DIP Liens and Junior DIP Liens.  Pursuant to
sections 364(c)(3) and 364(d)(1) of the Bankruptcy Code, the Term DIP Liens shall be
valid, binding, continuing, enforceable, non-avoidable, fully and automatically perfected
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liens and security interests in all DIP Collateral, which Term DIP Liens (A) shall be
subject and subordinate to (1) Permitted Prior Liens and (2) solely with respect to ABL
Priority Collateral (as defined in the DIP Intercreditor Agreement) and DIP Collateral of a
type that would otherwise constitute ABL Priority Collateral (collectively, the “ABL
Priority DIP Collateral”), the ABL DIP Liens (upon the ABL Refinancing Effective
Date), the ABL Adequate Protection Liens (until the ABL Refinancing Effective
Date) and the Prepetition ABL Liens (until the ABL Refinancing Effective Date),
(B) shall be subject to the DIP Intercreditor Agreement and the priorities set forth in
Exhibit 52 attached hereto, and (C) shall be senior to any and all other liens and security
interests in the DIP Collateral including, without limitation, all liens and security interests
in the Term Loan Priority Collateral (as defined in the DIP Intercreditor Agreement) or
any DIP Collateral that would otherwise constitute Term Loan Priority Collateral
(including, without limitation, any ABL Adequate Protection Liens, Prepetition ABL
Liens, First Lien Adequate Protection Liens (as defined below) and Prepetition First Lien
Liens;

(iii) Priming ABL DIP Liens and Junior ABL DIP Liens.  Pursuant to
sections 364(c)(3) and 364(d)(1) of the Bankruptcy Code, the ABL DIP Liens shall be
valid, binding, continuing, enforceable, non-avoidable, fully and automatically perfected
liens and security interests in all DIP Collateral (other than as described in clause (c)(i) of
this paragraph 6), which ABL DIP Liens (A) shall be subject and subordinate to (1)
Permitted Prior Liens, and (2) solely with respect to ABL Priority DIP Collateral, the
ABL Adequate Protection Liens (until the ABL Refinancing Effective Date) and the
Prepetition ABL Liens (until the ABL Refinancing Effective Date) and (3) solely
with respect to Term Priority Collateral and DIP Collateral of a type that would otherwise
constitute Term Priority Collateral, the Term DIP Liens, the First Lien Adequate
Protection Liens and Prepetition First Lien Liens, (B) shall be subject to the DIP
Intercreditor Agreement and the priorities set forth in Exhibit 52 attached hereto, and
(C)  shall be senior to any and all other liens and security interests in the DIP Collateral,
including, without limitation, all liens and security interests in the ABL Priority
Collateral (as defined in the DIP Intercreditor Agreement) or any DIP Collateral that
would otherwise constitute ABL Priority Collateral (including, without limitation, any
Term DIP Liens, First Lien Adequate Protection Liens and Prepetition First Lien Liens in
ABL Priority Collateral).

(iv) DIP Liens Senior to Other Liens.  Except to the extent expressly
permitted hereunder, the DIP Liens and the DIP Superpriority Claims shall not be made
subject or subordinate to or pari passu with (A) any lien, security interest or claim
heretofore or hereinafter granted in any of the Chapter 11 Cases or any Successor Cases,
including any lien, security interest or claim granted in favor of any federal, state,
municipal, or other governmental unit (including any regulatory body), commission,
board or court for any liability of the DIP Loan Parties, (B) any lien or security interest
that is avoided and preserved for the benefit of the DIP Loan Parties and their estates
under section 551 of the Bankruptcy Code or otherwise, (C) any intercompany or affiliate
claim, lien or security interest of the DIP Loan Parties or their affiliates, or (D) any other
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lien, security interest or claim arising under section 363 or 364 of the Bankruptcy Code
granted on or after the date hereof.

(v) DIP Proceeds Account.  Notwithstanding anything to the contrary
contained herein, the DIP Term Collateral Agent, for the benefit of the DIP Term Secured
Parties, shall have a valid, binding, continuing, enforceable, non-avoidable, fully and
automatically perfected lien and security interest in the DIP Proceeds Account, which lien
shall be exclusive to the DIP Term Collateral Agent, and such DIP Proceeds Account
shall not be encumbered by any other lien in favor of any other party, including, the DIP
ABL Secured Parties.

7. DIP Superpriority Claims.  Pursuant to sections 364(c)(1) and 364(e) of the

Bankruptcy Code, subject to the Carve Out, (A) the ABL DIP Obligations shall constitute

allowed superpriority administrative expense claims against each of the Debtors in each of the

Chapter 11 Cases and any Successor Cases on account of the ABL DIP Obligations, with priority

(except as set forth in clause (C) of this paragraph 7) over any and all other administrative

expense claims and all other claims against the Debtors, now existing or hereafter arising, of any

kind or nature whatsoever, including, without limitation, the First Lien Adequate Protection

Claims and all administrative expense claims of the kind specified in or ordered pursuant to

sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546, 726, 1113 or 1114 of the

Bankruptcy Code, or any other provision of the Bankruptcy Code, whether or not such expenses

or claims may become secured by a judgment lien or other non-consensual lien, levy or

attachment (the “ABL DIP Superpriority Claims”), (B) the Term DIP Obligations shall

constitute allowed superpriority administrative expense claims against each of the Debtors in

each of the Chapter 11 Cases and any Successor Cases on account of the Term DIP Obligations,

with priority (except as set forth in clause (C) of this paragraph 7) over any and all other

administrative expense claims and all other claims against the Debtors, now existing or hereafter

arising, of any kind or nature whatsoever, including, without limitation, the First Lien Adequate

Protection Claims and all administrative expense claims of the kind specified in or ordered
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pursuant to sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 546, 726, 1113 or

1114 of the Bankruptcy Code, or any other provision of the Bankruptcy Code, whether or not

such expenses or claims may become secured by a judgment lien or other non-consensual lien,

levy or attachment (the “Term DIP Superpriority Claims”; together with the ABL DIP

Superpriority Claims, the “DIP Superpriority Claims”) and (C) the priority of the ABL DIP

Superpriority Claims shall be pari passu with the priority of the Term DIP Superpriority Claims.

The DIP Superpriority Claims shall be payable by each of the Debtors, on a joint and several

basis, and shall have recourse to all DIP Collateral, subject only to the Carve Out.  The DIP

Superpriority Claims shall be entitled to the full protection of section 364(e) of the Bankruptcy

Code, including in the event that this InterimFinal Order or any provision hereof is reversed or

modified, on appeal or otherwise.

8. Use of DIP Collateral, Prepetition Collateral and Cash Collateral.

(a) The DIP Loan Parties were pursuant to the Interim Order and are

hereby authorized on a final basis to use the proceeds of DIP Loans and all Cash Collateral

solely to the extent permitted under the Approved DIP Budget (subject to Permitted Variances)

and subject to the terms and conditions set forth in the DIP Loan Documents and this

InterimFinal Order.  Except on the terms and conditions of this InterimFinal Order and the

DIP Documents, the Debtors shall not be permitted to use Cash Collateral absent further order of

the Court.

(b) Without the prior written consent of the ABL DIP Agent (as concerns the

ABL Priority Collateral) or the Term DIP Agent (as concerns Term Priority Collateral), in each

case subject to Section 6.4 of the DIP Intercreditor Agreement, the Debtors shall not sell,

transfer, lease, encumber, or otherwise dispose of any portion of the ABL Priority Collateral or
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Term Priority Collateral, as applicable (or enter into any binding agreement to do so), except as

permitted by the DIP Loan Documents. All collection and proceeds, whether from ordinary

course collections, asset sales, debt or equity issuances, insurance recoveries, condemnation, or

otherwise, will be deposited and applied as required by this InterimFinal Order and the DIP

Loan Documents (subject to paragraph 37 hereof and the priorities set forth on Exhibit 52

hereto).  Except as may be provided in the DIP Loan Documents, and subject to the terms of the

DIP Intercreditor Agreement and the priorities set forth on Exhibit 52 hereto, the Debtors are

authorized and directed, upon the closing of a sale of any of the DIP Collateral, to immediately

pay all proceeds of any such sale to the applicable DIP Agent, for the benefit of itself and the

applicable DIP Secured Parties, to satisfy the DIP Obligations in accordance with this

InterimFinal Order and the DIP Loan Documents, in each case, subject to the DIP Intercreditor

Agreement, until the DIP Obligations are Paid in Full,78 and any order approving the sale of such

DIP Collateral shall provide that the sale is conditioned upon such payment of DIP Obligations

(except to the extent otherwise agreed in writing by the applicable DIP Agent).

9. Budget and Variance Reporting.

(a) The Initial Budget sets forth, on a line item, cumulative and aggregate

basis, (i) the Debtors’ projected cash receipts expected to be collected, and necessary

disbursements and expenditures (including debt service costs) expected to be incurred or made,

by the Debtors, in each case, for each calendar week during the period from the calendar week

78 The term “Paid in Full” or “Payment in Full” means the indefeasible payment in full in cash of all DIP
Obligations or Prepetition Secured Obligations, as the case may be, other than contingent indemnification and
expense reimbursement obligations for which no claim or demand has been asserted, and all commitments
thereunder have been terminated or expired. For purposes of the Prepetition Intercreditor Agreement and the
DIP Intercreditor Agreement, upon the ABL Refinancing Effective Date, the “Discharge of ABL Obligations”
shall not be deemed to have occurred with respect to the ABL DIP Secured Obligations as a result of the
occurrence of the ABL Refinancing and the refinancing of the Prepetition ABL Secured Obligations with the
ABL DIP Secured Obligations.
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ending on the Friday of the calendar week in which the Petition Date occursoccured through

and including the end of the sixth (6th) calendar week thereafter, (ii) the sum of weekly unused

availability under the DIP Facilities, plus unrestricted cash on hand, (iii) the weekly outstanding

principal balance of amounts outstanding under the DIP Facilities, and (iv) a professional fee

accrual budget with respect to the anticipated professional fees and expenses to be incurred by

each applicable professional advisor during such period.

(b) Updated Budgets.  No later than 5:00 p.m. (New York City time) on every

fourth Thursday (commencing with the Thursday occurring four weeks after the entry of thisthe

Interim Order), January 23, 2025 (each such Thursday, the “Updated Budget Deadline”),

the DIP Loan Parties shall deliver to the DIP Agents, the Lender Advisors and the DIP Lenders a

supplement to the Initial Budget (each, an “Updated Budget”), covering the 6-week period

commencing with the Saturday of the calendar week immediately preceding such Updated

Budget Deadline, in each case consistent with the form and detail set forth in the Initial Budget

and including a forecasted unrestricted cash balance as well as a line-item report setting forth the

estimated fees and expenses to be incurred by each professional advisor on a weekly

basis; provided, however, that (x) (i) the Updated Budget will be deemed approved unless either

DIP Agent provides written notice of their objection to such Updated Budget (which notice may

be provided by any DIP Agent or by any of the Term Lender Advisors (on behalf of the Term

DIP Lenders) via e-mail) within three (3) Business Days of the delivery of such Updated Budget,

at which point, the Approved DIP Budget shall be the Initial Budget until superseded by an

approved Updated Budget and (y) if neither DIP Agent, nor any of the Term Lender Advisors

provides written notice of their objection to such Updated Budget (which notice of objection may

be provided by any of the Lender Advisors on their respective client’s behalf via email) within
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such three (3) Business Day period, the Updated Budget shall be in full force and effect and shall

constitute the Approved DIP Budget for all purposes hereunder.  The Term DIP Required

Lenders shall not have any obligation to approve any Updated Budget.

(c) No later than 5:00 p.m. (New York City time) every Thursday,

commencing with the Thursday of the second week following the week after the calendar week

in which the Petition Date occursoccurred (i.e., January 9, 2025) (each such Thursday, the

“Variance Report Deadline”), the DIP Loan Parties shall deliver to the DIP Agents and the

Lender Advisors a variance report, each in form, detail and substance satisfactory to the

Required DIP Lenders in their sole discretion (each, a “Variance Report”), setting forth the

difference between, on a line-by-line and aggregate basis, (i) actual operating receipts and

budgeted operating receipts as set forth in the Approved DIP Budget, as the case may be (the

“Receipts Variance”), and (ii) (x) actual operating disbursements and budgeted operating

disbursements as set forth in the Approved DIP Budget, as the case may be, excluding the

professional fees and expenses of the Debtor Professionals (the “Disbursements Variance”) and

(y) disbursements and accrued professional fees and expenses based on such professional’s

Weekly Statements (as defined below) of each Debtor Professional each as a separate line item

as set forth in the Approved DIP Budget (collectively, the “Professionals Disbursements

Variance”, and as so reported, each a “Professional Fees Variance Report”), for the following

periods: (x) in the case of the first Professional Fees Variance Report, the period beginning on

the day following the Petition Date through Saturday of the week prior to delivery of the

Professional Fees Variance Report; and (y) in each case thereafter, with respect to each Variance

Report and Professional Fees Variance Report, for the full two-week period ending on the

Saturday of the week immediately preceding the applicable Variance Report Deadline (each of
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the periods in the immediately foregoing clauses (x) and (y), the “Applicable Period”), together

with a reasonably detailed explanation of such Receipts Variance, Disbursements Variance, and

Professional Fees Variance Report (as applicable for such Applicable Period; provided, that the

(x) first Professional Fees Variance Report shall be delivered on the Thursday of the week

following the calendar week in which the Petition Date occursoccurred (i.e., January 2, 2025)

and (y) all Professional Disbursement Variances shall, as set forth in each Professional Fees

Variance Report, be tested together on a cumulative basis and not on a cumulative basis with all

other disbursements under the Disbursements Variance.

10. Adequate Protection. The Prepetition First Lien Secured Parties are entitled,

pursuant to sections 361, 362, 363(e) and 507 of the Bankruptcy Code, to adequate protection of

their respective Prepetition First Lien Liens in Prepetition Collateral (including Cash

Collateral), as follows (the liens, security interests, payments and other obligations set forth in

this paragraph 10, are collectively referred to herein as the “First Lien Adequate Protection

Obligations”):

(a) Adequate Protection for Prepetition ABL Secured Parties.  Prior to and

until Terminated.  In accordance with the terms of the Interim Order, upon the ABL

Refinancing Effective Date, the Prepetition ABL Secured Parties are hereby granted the

following adequate protection of their Prepetition ABL Liens in the Prepetition ABL

Collateral (including Cash Collateral):Adequate Protection Claims, ABL Adequate

Protection Liens, and First Lien Adequate Protection Obligations (each as defined in the

Interim Order) granted to the Prepetition ABL Secured Parties were automatically

released and terminated.

(i) ABL Adequate Protection Claims.  The Prepetition ABL Agent, for
the benefit of itself and the Prepetition ABL Lenders, is hereby granted, to the
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extent and in the amount of any Diminution in Value of the Prepetition ABL Liens
in the Prepetition ABL Collateral (including Cash Collateral), superpriority
administrative expense claims contemplated by section 507(b) of the Bankruptcy
Code against each of the DIP Loan Parties in each of their respective Chapter 11
Cases and any Successor Cases (the “ABL Adequate Protection Claims”), which shall 
be payable by each of the DIP Loan Parties, on a joint and several basis, and shall
have recourse to all DIP Collateral. The ABL Adequate Protection Claims shall be
(a) subject and subordinate to the Carve Out and the DIP Superpriority Claims and 
pari passu with the First Lien Adequate Protection Claims (as defined below),
(b) subject to the relative priorities set forth in Exhibit 5 attached hereto, and (c)
senior to any and all other administrative expense claims and all other claims
against the DIP Loan Parties and their estates, now existing or hereafter arising, of
any kind or nature whatsoever. 

(ii) ABL Adequate Protection Liens. The Prepetition ABL Agent, for
the benefit of itself and the Prepetition ABL Lenders, is hereby granted, effective
and automatically perfected as of the Petition Date, and without the necessity of the
execution, recordation or filing of any pledge, collateral or security documents,
mortgages, deeds of trust, financing statements, notations of certificates of title for
titled goods, or any other document or instrument, or the taking of any other action
(including, without limitation, entering into any lockbox or deposit account control
agreement or other action to take possession or control of any DIP Collateral), to
the extent and in the amount of any Diminution in Value of the Prepetition ABL
Liens in the Prepetition ABL Collateral, valid, binding, enforceable and perfected
post-petition liens and security interests in all DIP Collateral (the “ABL Adequate
Protection Liens”). The ABL Adequate Protection Liens (a) shall be subject to the
Carve Out and Permitted Prior Liens, (b) shall be subject to the relative priorities
set forth in Exhibit 5 attached hereto, and (c) shall be senior to any and all other
liens and security interests in the DIP Collateral.

(iii) Fees and Expenses. Solely to the extent set forth in the Prepetition 
ABL Payoff Letter, following entry of this Interim Order, the Debtors are
authorized and directed to pay, without the necessity of filing formal fee
applications or compliance with the U.S. Trustee’s fee guidelines, the reasonable
and documented out-of-pocket costs and expenses of the Prepetition ABL Agent,
whether arising prior to or after the Petition Date, including, without limitation, the 
reasonable and documented fees and expenses of (A) Simpson Thacher & Bartlett
LLP, as counsel to the Prepetition ABL Agent, (B) Berkeley Research Group LLC,
as financial advisor to the Prepetition ABL Agent, and (C) one local counsel to the
Prepetition ABL Agent (the “ABL Fees and Expenses”), in each case, whether
arising prior to or after the Petition Date, through and including the ABL
Refinancing Effective Date to the extent set forth in the Prepetition ABL Payoff
Letter.  In the event the ABL Refinancing does not occur or is disgorged or
otherwise reversed in whole or in part, the ABL Fees and Expenses shall be subject
to the fee review procedures set forth in paragraph 11 of this Interim Order.
Notwithstanding the foregoing, if the ABL Refinancing is reversed, disgorged, or
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does not occur, the ABL Fees and Expenses shall not be limited by the ABL Payoff
Letter.

(iv) Interest. From and after entry of this Interim Order, until the
repayment in full of the Prepetition ABL Obligations pursuant to the ABL
Refinancing or otherwise, the Prepetition ABL Agent, on behalf of itself and the
Prepetition ABL Lenders, shall receive current cash payment during the Chapter 11 
Cases of all accrued interest on the Prepetition ABL Obligations under the
Prepetition ABL Credit Agreement as such interest becomes due and payable and
as set forth in the following sentence, at the applicable contractual non-default rate
thereunder and in the amounts specified in the Prepetition ABL Credit Agreement.  
Interest shall be payable on the first business day of every calendar month.

(v) Reporting.  Until the repayment in full of the Prepetition ABL
Obligations pursuant to the ABL Refinancing or otherwise, the Debtors shall
provide the Prepetition ABL Agent and its advisors with all reports, documents and 
other information required to be delivered to the DIP Secured Parties and the
Prepetition ABL Secured Parties under the DIP Loan Documents and the
Prepetition ABL Loan Documents, respectively, and this Interim Order
contemporaneously with the delivery of such information to the DIP Secured
Parties to the Prepetition ABL Secured Parties, as applicable.

(b) Adequate Protection for Prepetition First Lien Secured Parties. The

Prepetition First Lien Secured Parties are hereby granted the following adequate protection of

their Prepetition First Lien Liens in the Prepetition First Lien Collateral (including Cash

Collateral):

(i) First Lien Adequate Protection Claims.  The Prepetition First Lien
Agent, for the benefit of itself and the Prepetition First Lien Lenders, is hereby granted, to
the extent and in the amount of any Diminution in Value of the Prepetition First Lien
Liens in the Prepetition First Lien Collateral (including Cash Collateral), superpriority
administrative expense claims contemplated by section 507(b) of the Bankruptcy Code
against each of the DIP Loan Parties in each of their respective Chapter 11 Cases and any
Successor Cases (the “First Lien Adequate Protection Claims”), which shall be payable
by each of the DIP Loan Parties, on a joint and several basis, and shall have recourse to
all DIP Collateral. The First Lien Adequate Protection Claims shall be (a) subject and
subordinate to the Carve Out and the DIP Superpriority Claims, (b) subject to the DIP
Intercreditor Agreement and the relative priorities set forth in Exhibit 52 attached hereto,
and (c) senior to any and all other administrative expense claims and all other claims
against the DIP Loan Parties and their estates, now existing or hereafter arising, of any
kind or nature.

(ii) First Lien Adequate Protection Liens. The Prepetition First Lien
Agent, for the benefit of itself and the Prepetition First Lien Lenders, is hereby granted,
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effective and automatically perfected as of the Petition Date, and without the necessity of
the execution, recordation or filing of any pledge, collateral or security documents,
mortgages, deeds of trust, financing statements, notations of certificates of title for titled
goods, or any other document or instrument, or the taking of any other action (including,
without limitation, entering into any lockbox or deposit account control agreement or
other action to take possession or control of any DIP Collateral), to the extent and in the
amount of any Diminution in Value of the Prepetition First Lien Liens in the Prepetition
First Lien Collateral, valid, binding, enforceable and perfected post-petition liens on and
security interests in all DIP Collateral (the “First Lien Adequate Protection Liens”, and
together with the ABL Adequate Protection Liens, the “Adequate Protection Liens”).
The First Lien Adequate Protection Liens shall be (a) subject to the Carve Out, the DIP
Liens, and Permitted Prior Liens, and with respect to ABL Priority Collateral, the ABL
DIP Liens, ABL Adequate Protection Liens and the Prepetition ABL Liens, (b)
subject to the relative priorities set forth in Exhibit 52 attached hereto, and (c) senior to
any and all other liens and security interests in the DIP Collateral.

(c) Additional Adequate Protection for Prepetition First Lien Secured

Parties. As additional adequate protection of the Prepetition First Lien Liens in the Prepetition

First Lien Collateral (including Cash Collateral), the Debtors are hereby authorized to provide,

and the Prepetition First Lien Secured Parties are hereby granted, additional adequate protection

in the form of the following:

(i) Fees and Expenses. The Debtors are authorized and directed to
pay, without the necessity of filing formal fee applications or compliance with the
U.S. Trustee’s fee guidelines, whether arising prior to or after the Petition Date, (A) the
reasonable and documented out-of-pocket fees, costs and expenses of the Prepetition
First Lien Agent, including, without limitation, the reasonable and documented fees and
expenses of (x) Simpson Thacher & Bartlett LLP, as counsel to the Prepetition First Lien
Agent, and (y) a single firm as local counsel to the Prepetition First Lien Agent which
shall be the same local counsel retained by the Prepetition ABL Agent (collectively, the
“First Lien Agent Fees and Expenses”), and (B) the reasonable and documented
out-of-pocket fees and expenses of the members of the Ad Hoc Lender Group, including,
without limitation, the fees and expenses of the Lender Advisors (collectively, the “Ad
Hoc Lender Group Fees and Expenses”, and together with the First Lien Agent Fees
and Expenses, the “First Lien Fees and Expenses”), in each case, as follows:
(1) promptly following the entry of thisthe Interim Order, the Debtors shall pay in full in
cash all First Lien Fees and Expenses arising on or prior to the Petition Date, (2) upon the
Effective Date, the Debtors shall pay in full in cash all First Lien Fees and Expenses
arising through the Effective Date, and (3) thereafter, subject in the case of professional
fees to the procedures set forth in paragraph 11 of this InterimFinal Order, the Debtors
shall pay in full in cash all First Lien Fees and Expenses that arise following the Effective
Date.

-52-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 52 of 107



(ii) Reporting.  The Debtors shall provide the Prepetition First Lien
Agent and the Lender Advisors with all reports, documents and other information
required to be delivered to the DIP Secured Parties and the Prepetition ABL Secured
Parties under the DIP Loan Documents and the Prepetition ABL Loan Documents,
respectively, and this InterimFinal Order contemporaneously with the delivery of such
information to the DIP Secured Parties to the Prepetition ABL Secured Parties, as
applicable.

11. Adequate Protection Fees and Expenses. The invoices with respect to the

professional fees and expenses payable under paragraphs 2(f), 10(b)(ii)(3) and 10(d)(ii)(3) of this

InterimFinal Order shall not be required to comply with the U.S. Trustee guidelines, nor shall

the applicable professionals be required to file fee applications with the Court with respect to any

fees or expenses payable hereunder, and all invoices therefor may be in summary form only (and

shall not be required to contain individual time entries, and may be redacted or modified to the

extent necessary to delete any information subject to the attorney-client privilege, any

information constituting attorney work product, or any other confidential information, and the

provision of such invoices shall not constitute any waiver of the attorney-client privilege or of

any benefits of the attorney work product doctrine), and shall, by email, be provided to counsel

to lead restructuring counsel for the Debtors, counsel to any Official Committee, and the U.S.

Trustee (the “Fee Notice Parties”); provided, however, if no objection to payment of the

requested fees and expenses is made in writing by any of the Fee Notice Parties within ten (10)

calendar days after delivery of such invoices (the “Fee Objection Period”), then, upon the

expiration of the Fee Objection Period, without further order of, or application to, the Court or

notice to any other party, such fees and expenses shall be promptly paid by the Debtors and, in

any event, no later than three (3) Business Days after expiration of the Fee Objection Period;

provided, further, however, if an objection is made by any of the Fee Notice Parties within the

Fee Objection Period to payment of the requested fees and expenses, the undisputed portion shall
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promptly be paid by the Debtors, and in any event, no later than three (3) Business Days after

expiration of the Fee Objection Period, and the disputed portion shall only be paid upon

resolution of such objection by the applicable parties or by order of the Court. Any hearing on an

objection to the payment of any fees, costs or expenses set forth in a professional fee invoice

shall be limited to reasonableness of the fees, costs and expenses that are the subject of such

objection. Subject to this paragraph 11, none of the adequate protection payments required to be

made pursuant to this InterimFinal Order shall be subject to claim, counterclaim, challenge,

setoff, subordination, recharacterization, defense, avoidance or disgorgement in the Chapter 11

Cases or any Successor Cases.

12. Adequate Protection Reservation of Rights of Prepetition First Lien Secured

Parties. Notwithstanding any other provision hereof, the grant of adequate protection to the

Prepetition First Lien Secured Parties pursuant to this InterimFinal Order shall not be deemed

an admission that the interests of such Prepetition First Lien Secured Parties are indeed

adequately protected, and is without prejudice to the right of the Prepetition First Lien Secured

Parties (subject to the Prepetition Intercreditor Agreement) to seek additional relief with respect

to the use of Prepetition Collateral (including Cash Collateral), or to seek modification of the

grant of adequate protection provided hereby so as to provide different or additional adequate

protection, and without prejudice to the right of the Debtors or any other party in interest to

contest any such modification. Nothing herein shall be deemed to waive, modify or otherwise

impair the respective rights of the Prepetition Secured Parties under the Prepetition Loan

Documents, the Prepetition Intercreditor Agreement, or under applicable law, and the Prepetition

Secured Parties expressly reserve all of their respective rights and remedies whether now

existing or hereafter arising under the Prepetition Loan Documents and applicable law.  Without
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limiting the foregoing, nothing contained in this InterimFinal Order shall impair or modify the

application of section 507(b) of the Bankruptcy Code in the event that the adequate protection

provided hereunder is insufficient to compensate the Prepetition First Lien Secured Parties for

any Diminution in Value during the Chapter 11 Cases.

13. Reservation of Rights.  Notwithstanding anything herein to the contrary, the entry

of this InterimFinal Order is without prejudice to, and does not constitute a waiver of, expressly

or implicitly: (a) the rights of the DIP Secured Parties or the Prepetition First Lien Secured

Parties (subject to the PrepetitionDIP Intercreditor Agreement and this InterimFinal Order) to

seek any other or supplemental relief in respect of the Debtors; (b) subject to the PrepetitionDIP

Intercreditor Agreement, the rights of the DIP Secured Parties or the Prepetition First Lien

Secured Parties under the DIP Loan Documents or the Prepetition Loan Documents (including

the Prepetition Intercreditor Agreement), the Bankruptcy Code or applicable non-bankruptcy

law, including, without limitation, the right to (i) request modification of the automatic stay of

section 362 of the Bankruptcy Code; (ii) request dismissal of any of the Chapter 11 Cases,

conversion of any or all of the Chapter 11 Cases to a case under chapter 7, or appointment of a

chapter 11 trustee or examiner with expanded powers; or (iii) propose, subject to the provisions

of section 1121 of the Bankruptcy Code, a chapter 11 plan or plans; or (c) any other rights,

claims, or privileges (whether legal, equitable or otherwise) of the DIP Secured Parties or the

Prepetition First Lien Secured Parties (in each case, subject to the PrepetitionDIP Intercreditor

Agreement).  Notwithstanding anything contained herein to the contrary, the entry of this

InterimFinal Order is without prejudice to, and does not constitute a waiver of, expressly or

implicitly, the Debtors’ or any party in interest’s right to oppose (on an emergency basis if need

be) any of the relief requested in accordance with the immediately preceding sentence, except as
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expressly set forth in this InterimFinal Order and subject to the Prepetition Intercreditor

Agreement.

14. Amendments.  Without the need for further notice to or approval of this Court, the

Debtors are authorized to execute, deliver and perform under, one or more amendments, waivers,

consents, or other modifications (including, for the avoidance of doubt, the payment of any

amendment fee, consent fee, waiver fee or similar fee paid or payable in connection therewith) to

and under the DIP Loan Documents, in each case, in accordance with the provisions of the

applicable DIP Credit Agreement governing amendments thereto (and otherwise in form and

substance acceptable to the Required DIP Lenders); provided, however, that any amendment that

(a) shortens the maturity of the extensions of credit thereunder; (b) increases the aggregate

commitments thereunder; or (c) increases the rate of interest or any fee (other than any

amendment fee, consent fee, waiver fee or similar fee paid or payable in connection with such

amendment) payable thereunder (each, a “Material DIP Amendment”) shall be provided (which

may be by electronic mail) to counsel for any Official Committee, the U.S. Trustee and to any

other party that has filed a request for notice in the Chapter 11 Cases and filed with the Court no

later than three (3) Business Days prior to the anticipated date of effectiveness of any such

Material DIP Amendment (or such shorter period if authorized by the Court following the filing

of a motion to shorten notice), and if no formal objection to the Material DIP Amendment is

made by the U.S. Trustee, any Official Committee, or any other party-in-interest within such

five (5) Business Day period, then, without further notice or order of the Court, such Material

DIP Amendment shall automatically be deemed approved and effective; provided, however, if a

formal objection is made by the U.S. Trustee, any Official Committee, or any party-in-interest
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within such five (5) Business Day period, then such Material DIP Amendment shall be subject to

approval of the Court.

15. Modification of Automatic Stay.  The automatic stay imposed by section 362(a) of

the Bankruptcy Code is herebywas, pursuant to the Interim Order on an interim basis, and

hereby is, on a final basis, vacated and modified, without further notice to or order of this

Court, to permit (in each case, subject to the Prepetition Intercreditor Agreement to the extent

applicable): (a) the DIP Loan Parties to grant the DIP Liens and the DIP Superpriority Claims,

and to perform such acts as the DIP Secured Parties may request to assure the perfection and

priority of the DIP Liens; (b) the DIP Loan Parties to incur all liabilities and obligations,

including all of the DIP Obligations, to the DIP Secured Parties as contemplated under thisthe

Interim Order, this Final Order and the DIP Loan Documents; (c) the DIP Loan Parties to grant

the First Lien Adequate Protection Liens and the First Lien Adequate Protection Claims, and to

perform such acts as the Prepetition AgentsFirst Lien Agent may request to assure the

perfection and priority of the First Lien Adequate Protection Liens; (d) the DIP Loan Parties to

incur all liabilities and obligations, including all First Lien Adequate Protection Obligations, to

the Prepetition First Lien Secured Parties as contemplated under thisthe Interim Order, this

Final Order and the Prepetition First Lien Loan Documents; (e) the DIP Loan Parties to pay all

amounts required hereunder and under the DIP Loan Documents; (f) the DIP Secured Parties and

the Prepetition Secured Parties to retain and apply payments made in accordance with the terms

of thisthe Interim Order and this Final Order, the Prepetition Intercreditor Agreement, the

Prepetition ABL Loan Documents, and the DIP Loan Documents; (g) subject to paragraph 21,

the DIP Secured Parties and the Prepetition First Lien Secured Parties to exercise, upon the

occurrence and during the continuance of any DIP Termination Event (as defined below), all
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rights and remedies provided for in this InterimFinal Order, the DIP Loan Documents or

applicable law; (h) to perform under this InterimFinal Order and the DIP Loan Documents, and

to take any and all other actions that may be required, necessary, or desirable for the performance

by the Debtors under this InterimFinal Order and the DIP Loan Documents and the

implementation of the transactions contemplated hereunder and thereunder; and (i) the

implementation of all of the terms, rights, benefits, privileges, remedies, and provisions of this

InterimFinal Order and the DIP Loan Documents.

16. Perfection of DIP Liens and First Lien Adequate Protection Liens.

(a) ThisThe Interim Order was, and this Final Order shall be sufficient and

conclusive evidence of the attachment, validity, perfection, and priority of all liens and security

interests granted hereunderunder the Orders and under the DIP Loan Documents, including,

without limitation, the DIP Liens and the First Lien Adequate Protection Liens, without the

necessity of the execution, recordation or filing of any pledge, collateral or security agreements,

mortgages, deeds of trust, lockbox or control agreements, financing statements, notations of

certificates of title for titled goods, or any other document or instrument, or the taking of any

other action (including, without limitation, entering into any deposit account control agreement

or other act to take possession or control of any DIP Collateral), to attach, validate, perfect or

prioritize such liens and security interests, or to entitle the DIP Secured Parties and the

Prepetition First Lien Secured Parties to the priorities granted herein (each, a “Perfection Act”)

(other than, to the extent applicable, any such filings required under applicable non-U.S. law to

attach, validate, perfect or prioritize such liens).

(b) Without in any way limiting the automatically effective perfection of the

liens granted hereunderunder the Orders and the DIP Loan Documents (including, without
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limitation, the DIP Liens and the First Lien Adequate Protection Liens), the DIP Agents, at the

direction of the applicable Required DIP Lenders, and the Prepetition AgentsFirst Lien Agent

(acting at the direction of the requisite Prepetition First Lien Secured Parties under the

applicable Prepetition First Lien Loan Documents, as applicable), respectively, are

herebywere, pursuant to the Interim Order on an interim basis, and hereby are, on a final

basis, authorized, but not required, in the case of the DIP Agents, at the direction of the

applicable Required DIP Lenders, and in the case of the Prepetition AgentsFirst Lien Agent,

(acting at the direction of the requisite Prepetition First Lien Secured Parties under the

applicable Prepetition First Lien Loan Documents, as applicable) as they may determine for any

reason, to execute, file and record (and to execute in the name of the DIP Loan Parties, as their

true and lawful attorneys, with full power of submission, to the maximum extent permitted under

applicable law) or otherwise effectuate any Perfection Act or to take any other action in order to

attach, validate, perfect, preserve and enforce the liens and security interests granted to them

hereunder or under the DIP Loan Documents to otherwise evidence such liens and security

interests in all DIP Collateral; provided, however, that, whether or not the DIP Agents, at the

direction of the Required DIP Lenders, or the Prepetition AgentsFirst Lien Agent determine

(acting at the direction of the requisite Prepetition First Lien Secured Parties under the

applicable Prepetition First Lien Loan Documents, as applicable), to execute, file, record or

otherwise effectuate any Perfection Act with respect to any liens or security interests granted

hereunder, such liens and security interests shall nonetheless be deemed valid, perfected,

allowed, enforceable, non-avoidable and not subject to objection, challenge, dispute, avoidance,

recharacterization or subordination as of the entry of this InterimFinal Order.  Upon the request

of the applicable DIP Agent, at the direction of the applicable Required DIP Lenders, without

-59-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 59 of 107



any further consent of any party, the applicable DIP Agent and the Debtors are authorized and

directed to take, execute, deliver and file such instruments (in each case, without representation

or warranty of any kind) to enable the applicable DIP Agent, each for the benefit of itself and the

applicable DIP Lenders, to further validate, perfect, preserve and enforce the applicable DIP

Liens. All such documents will be deemed to have been recorded and filed as of the entry of this

InterimFinal Order.

(c) A certified copy of thisthe Interim Order or this Final Order may, as to

the applicable DIP Agent, at the direction of the Required DIP Lenders, or as to the Prepetition

AgentsFirst Lien Agent (acting at the direction of the requisite Prepetition First Lien Secured

Parties under the applicable Prepetition First Lien Loan Documents, as applicable), be (but need

not be) filed with or recorded in filing or recording offices in addition to or in lieu of any security

documents, and all filing offices are hereby authorized and directed to accept such certified copy

of thisthe Interim Order or this Final Order for filing and/or recording, as applicable. The

automatic stay of section 362(a) of the Bankruptcy Code shall be modified to the extent

necessary to permit the DIP Agents, at the direction of the Required DIP Lenders, or the

Prepetition AgentsFirst Lien Agent to take all actions, as applicable, referenced in this

paragraph 16.

17. Protection of DIP Lenders’ Rights.

(a) Until the DIP Obligations are Paid in Full, the Prepetition First Lien

Secured Parties, subject to the terms of the DIP Intercreditor AgreementsAgreement and the

terms hereof, shall: (i) have no right to and shall take no action to foreclose upon, or recover in

connection with, the liens or security interests granted to the Prepetition First Lien Secured

Parties pursuant to the Prepetition First Lien Loan Documents, the Interim Order or this
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InterimFinal Order or otherwise seek to exercise or enforce any rights or remedies against any

DIP Collateral, Prepetition Collateral or Prepetition Loan Party (as applicable), including,

without limitation, any exercise of setoff or recoupment; (ii) be deemed to have consented to any

transfer, disposition or sale of, or release of liens or claims on, such DIP Collateral or and the

proceeds thereof, to the extent such transfer, disposition, sale, or release is authorized hereunder

or under the applicable DIP Loan Documents; (iii) not file any further financing statements,

patent filings, trademark filings, copyright filings, mortgages, notices of lien, or similar

instruments, or otherwise take any action to perfect their security interests in the DIP Collateral

unless, solely as to this clause (iii), any of the applicable DIP Secured Parties have filed

financing statements or other documents in respect of the liens granted pursuant to this

InterimFinal Order or as may be required by applicable state law to continue the perfection of

valid and unavoidable liens or securities interests as of the Petition Date; and (iv) deliver or

cause to be delivered, at the Debtors’ cost and expense (for which the Prepetition AgentsFirst

Lien Agent shall be reimbursed upon submission to the Debtors of invoices or billing

statements), any termination statements, releases and/or assignments in favor of the DIP Agents

and the DIP Secured Parties or other documents necessary to effectuate and/or evidence the

release, termination and/or assignment of liens on any portion of DIP Collateral subject to any

sale or disposition authorized hereunder or under the DIP Loan Documents and as contemplated

under the Prepetition ABL Payoff Letter in connection with the ABL Refinancing. No

Prepetition Secured Party may, directly or indirectly, (A) contest, or support any other Person in

contesting, in any proceeding, the extent, validity, attachment, priority, or enforceability of any

DIP Lien held by or on behalf of any of the DIP Secured Parties in the DIP Collateral (or the

extent, validity, allowability, or enforceability of any DIP Obligations secured thereby or

-61-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 61 of 107



purported to be secured thereby) or the provisions of the DIP Loan Documents or this

InterimFinal Order, (B) take any action that would restrain, hinder, limit, delay or otherwise

interfere with the exercise of any rights or remedies by any of the DIP Secured Parties, or

(C) contest, object to or support any other Person in contesting or objecting to the manner in

which any DIP Secured Party seeks to enforce or collect the DIP Obligations, the

DIP Superpriority Claims or the DIP Liens or any amendment, waiver or modification of any

DIP Loan Document (including Exhibit 52 attached hereto).

(b) Except with respect to Prepetition ABL Secured Parties and the

Prepetition Intercreditor Agreement solely as provided herein, to theTo the extent any

Prepetition Secured Party has been noted as a secured party on any security document or

otherwise has possession of or control with respect to any Prepetition Collateral, then such

Prepetition Secured Party shall be deemed to maintain such possession or notation or exercise

such control as a gratuitous bailee and/or gratuitous agent for perfection for the benefit of the

DIP Agents, each for the benefit of itself and the other DIP Secured Parties, and the DIP Lenders,

and such Prepetition Secured Party shall comply with the instructions of the DIP Agents, at the

direction of the ABL DIP Required Lenders or the Term DIP Required Lenders, as applicable,

with respect to the exercise of such possession or control, subject to the priorities set forth on

Exhibit 52.

(c) In the event that any person or entity that holds a lien on or security

interest in DIP Collateral that is junior or otherwise subordinate to the DIP Liens receives any

DIP Collateral or proceeds of DIP Collateral, or receives any payment on account of such lien or

security interest in the DIP Collateral (whether in connection with the exercise of any right or

remedy (including setoff), payment or distribution from the Debtors, mistake, or otherwise),
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prior to the Payment in Full of all DIP Obligations, such person or entity shall be deemed to have

received, and shall hold, any such payment or proceeds of DIP Collateral in trust for the benefit

of the DIP Secured Parties, and shall immediately turn over all such proceeds to the applicable

DIP Agent, for the benefit of itself and the applicable DIP Secured Parties, in the same form as

received, with any necessary endorsements, for application in accordance with the DIP Loan

Documents, this Interim Order,the Orders and the DIP Intercreditor Agreement. The

applicable DIP Agent, at the direction of the applicable Required DIP Lenders, are hereby

authorized to make any such endorsement as agent for each of the Prepetition AgentsFirst Lien

Agent or any Prepetition First Lien Secured Party. This authorization is coupled with an interest

and is irrevocable.

(d) Except as expressly provided herein or in the DIP Loan Documents, no

claim or lien having a priority senior to or pari passu with those granted to any of the DIP

Secured Parties or Prepetition First Lien Secured Parties by this InterimFinal Order shall be

granted or permitted while any of the DIP Obligations, First Lien Adequate Protection

Obligations or the Prepetition First Lien Secured Obligations, respectively, remain outstanding.

Except as expressly provided in this InterimFinal Order or the DIP Loan Documents, each of

the DIP Liens, the DIP Superpriority Claims, the First Lien Adequate Protection Liens and the

First Lien Adequate Protection Claims: (A) shall not be made junior or subordinated to or pari

passu with (i) any lien, security interest or claim heretofore or hereinafter granted in any of the

Chapter 11 Cases or any Successor Cases, whether under section 364(d) of the Bankruptcy Code

or otherwise, (ii) any lien that is avoided and preserved for the benefit of the Debtors and their

estates under section 551 of the Bankruptcy Code or otherwise, (iii) any lien arising after the

Petition Date including, without limitation, any lien or security interests granted in favor of any
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federal, state, municipal or other domestic or foreign governmental unit (including any regulatory

body), commission, board or court for any liability of the Debtors, or (iv) any intercompany or

affiliate lien or claim; and (B) shall not be subject to sections 506(c) (subject to entry of the

Final Order granting such relief), 510, 549, 550 or 551 of the Bankruptcy Code.

18. Maintenance of DIP Collateral. Until such time as all DIP Obligations are Paid in

Full (or as otherwise agreed in writing by the Required DIP Lenders, as applicable, in respect of

the applicable obligations owed to them), the Debtors shall continue to maintain all property,

operational, and other insurance as required and as specified in the DIP Loan Documents and,

prior to the ABL Refinancing Effective Date, the Prepetition ABL Loan Documents and

the DIP Loan Documents. Upon the entry of this InterimFinal Order, the ABL DIP Agent and

the DIP Term Agents, each for the benefit of itself and the applicable DIP Secured Parties, shall

automatically be deemed to be named as additional insured and lender loss payee under each

insurance policy maintained by the Debtors that in any way relates to the DIP Collateral

(including all property damage and business interruption insurance policies of the Debtors,

whether expired, currently in place, or to be put in place in the future), and shall act in that

capacity and distribute any proceeds recovered or received in respect of any such insurance

policies, first, to the Payment in Full of all DIP Obligations (subject to the DIP Intercreditor

Agreement and paragraph 37 hereof), and, second, to the payment of the Prepetition First Lien

Secured Obligations (subject to the Prepetition Intercreditor Agreements). Notwithstanding the

foregoing, (i) prior to the ABL Refinancing Effective Date, insurance proceeds constituting

ABL Priority Collateral shall be segregated by the Debtors and held in reserve until such

time as the earlier of: (x) the ABL Refinancing Effective Date, or (y) the Prepetition ABL

Agent, the Debtors and the Term DIP Required Lenders otherwise agree in writing, and
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(ii) the Debtors and/or the Prepetition AgentsFirst Lien Agent shall take any actions reasonably

requested by any DIP Agent to have the ABL DIP Agent and the DIP Term Agents, each on

behalf of itself and the applicable DIP Secured Parties, added as an additional insured and

lenders loss payee on each such insurance policy.

19. Cash Management.  Until such time as all DIP Obligations and Prepetition

Secured Obligations are Paid in Full, the Debtors shall maintain the cash management system in

effect as of the Petition Date, as modified by thisthe Interim Order, this Final Order and any

order of the Court authorizing the continued use of the cash management system that is

reasonably acceptable to the Required DIP Lenders and the DIP Agents. The Debtors shall not

open any new deposit or securities account that is not subject to the liens and security interests of

each of the DIP Secured Parties, and the Prepetition First Lien Secured Parties, and prior to

the ABL Refinancing, the Prepetition ABL Secured Parties (in which case they shall be

subject to the lien priorities and other provisions set forth in this InterimFinal Order).

20. Reporting; Access to Records. The Debtors shall provide the DIP Lenders and

Lender Advisors with all reporting, management calls, access to books and records and other

information reasonably required to be provided to any of the DIP Secured Parties under the

DIP Loan Documents.  Without limiting the requirements contained herein or in the DIP Loan

Documents, the Debtors shall (a) provide the DIP Agents (and their advisors), the Required DIP

Lenders, the Ad Hoc Lender Group and any Official Committee (and each of their respective

advisors) with (i) all reports, documents, and information required to be delivered under the DIP

Loan Documents (contemporaneously when the same is required to be delivered thereunder), and

(ii) reasonable access, upon reasonable notice and during regular business hours, to the Debtors’

books and records, assets and properties, for purposes of monitoring the Debtors’ businesses and
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operations and the value of the DIP Collateral, and (b) provide information reasonably requested

by, and reasonably cooperate and consult with the DIP Agents (with any information request to

be made at the direction of the Required DIP Lenders), Required DIP Lenders, the Ad Hoc

Lender Group and any Official Committee (and their respective advisors) concerning the

Debtors’ businesses, financial condition, properties, business operations and assets.

21. DIP Termination Events; Exercise of Remedies.

(a) DIP Termination Events. The occurrence of any of the following shall

constitute a “DIP Termination Event” under this InterimFinal Order (each a “DIP Termination

Event”, and the date upon which such DIP Termination Event occurs, the “DIP Termination

Date”), unless waived in writing by the ABL DIP Required Lenders and/or the Term DIP

Required Lenders, as applicable: (i) the occurrence of an “Event of Default” under, and as

defined in, the ABL DIP Credit Agreement or the DIP Term Credit Agreement, unless waived in

writing by the ABL DIP Required Lenders and/or the Term DIP Required Lenders, as applicable,

(ii) the occurrence of the “Maturity Date” (under, and as defined in, the ABL DIP Credit

Agreement or the DIP Term Credit Agreement), (iii) March 31, 2025, (iv) the effective date of a

chapter 11 plan of any of the Debtors, (v) any of the Debtors seeks authorization from the Court

for (or the Court enters an order authorizing or approving) any amendment, modification,

extension of this InterimFinal Order or the DIP Loan Documents without the prior written

consent of the Required DIP Lenders (and no such consent shall be implied by any other action,

inaction, or acquiescence of any of the DIP Secured Parties), (vi) the failure of the Debtors to

make any payment required under this InterimFinal Order or the DIP Loan Documents to any of

the DIP Secured Parties or the Prepetition First Lien Secured Parties as and when due and

payable hereunder or thereunder; or (vii) the failure by any of the Debtors to timely perform or
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comply with any of the other terms, provisions, conditions or other obligations under this

InterimFinal Order.

(b) Remedies Upon DIP Termination Event. Upon the occurrence and during

the continuation of a DIP Termination Event that has not been waived by ABL DIP Required

Lenders and/or the Term DIP Required Lenders, as applicable, and following delivery by either

or both of the DIP Agents (in each case at the direction of the ABL DIP Required Lenders and/or

the Term DIP Required Lenders, as applicable) of written notice (a “Remedies Notice”)89

(including by e-mail), on not less than five (5) business days’ notice (such five (5) business day

period, the “Remedies Notice Period”) to (w) if either but not both of the DIP Agents should

deliver the Remedies Notice, the other DIP Agent, (x) lead restructuring counsel for the Debtors,

(y) counsel for any Official Committee, and (z) the U.S. Trustee, (the “Remedies Notice

Parties”), the automatic stay provisions of Section 362 of the Bankruptcy Code shall be vacated

and modified, without further notice to, hearing of, or order from this Court, to the extent

necessary to permit the ABL DIP Agent, acting at the request of the ABL DIP Required Lenders

and the DIP Term Agents, acting at the request of the Term DIP Required Lenders, subject to the

Intercreditor Agreements (if applicable), to (i) deliver to the applicable Borrower a notice

declaring the occurrence of a DIP Termination Event, (ii) declare the termination, reduction or

restriction of the commitments under the applicable DIP Facility (to the extent any such

commitment remains), (iii) declare the Term DIP Obligations or the ABL DIP Obligations, as

applicable, then outstanding to be due and payable, (iv) declare the termination of the applicable

DIP Facility and the applicable DIP Loan Documents as to any further liability or obligation

89 For the avoidance of doubt, the Remedies Notice, or any other notice contemplated under this paragraph may be
included in the Carve Out Trigger Notice (as defined below).
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thereunder, but without affecting the DIP Liens or the DIP Obligations, (v) declare the reduction

or restriction on the applicable DIP Facility or the applicable DIP Loan Documents, (vi) declare

the termination, restriction or revocation of the ability of the Debtors to use Cash Collateral, and

(vii) charge interest at the default rate under the DIP Facilities.  As soon as reasonably

practicable following receipt of a Remedies Notice, the Debtors shall file a copy of same on the

docket.  Prior to the expiration of the Remedies Notice Period, the Debtors and/or any Official

Committee shall be entitled to request an emergency hearing (solely to the extent such hearing is

requested on an expedited basis) with the Court.  If a request for such hearing is made prior to

the end of the Remedies Notice Period, then the Remedies Notice Period shall be continued until

the Court hears and rules with respect thereto.  During the Remedies Notice Period, the Debtors

are permitted to use Cash Collateral solely to fund expenses critically necessary to preserve the

value of the Debtors’ businesses, and the Carve Out Reserves.

(c) During the continuation of an Event of Default and following the delivery

of the Remedies Notice, but prior to exercising the remedies set forth in this sentence below or

any other remedies (other than those set forth in paragraph 21(b)), the ABL DIP Agent and the

Term DIP Agent, as applicable, shall be required to file a motion with the Court seeking

emergency relief (the “Stay Relief Motion”) on not less than five (5) business days’ notice to the

Remedies Notice Parties (which may run concurrently with the Remedies Notice Period) for a

further order of the Court modifying the automatic stay in the Chapter 11 Cases to permit the

ABL DIP Agent and the Term DIP Agent, as applicable, to, subject to the Carve Out and related

provisions and the Intercreditor Agreements (if applicable): (i) freeze all monies or balances in

any deposit accounts of the Debtors, (ii) immediately exercise any and all rights of set-off, (iii)

exercise any right or remedy against the DIP Collateral, including, without limitation, the
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disposition of DIP Collateral for application towards the DIP Obligations (in accordance with the

DIP Loan Documents), or (iv) take any other action or exercise any other right or remedy

permitted under the DIP Loan Documents, this InterimFinal Order, or applicable law; provided

that the Debtors’ rights to contest any such relief are reserved.

(d) Subject to funding the Carve Out Reserve, following the expiration of the

Remedies Notice Period, and following the Payment in Full of all DIP Obligations (unless the

Required DIP Lenders otherwise agree in writing), unless otherwise ordered by the Court during

the Remedies Notice Period, the automatic stay of section 362 of the Bankruptcy Code shall be

vacated and modified to the extent necessary to permit the Prepetition First Lien Agent (acting at

the direction of the requisite Prepetition First Lien Secured Parties under the Prepetition First

Lien Loan Documents), to exercise all rights and remedies available under the Prepetition First

Lien Loan Documents or applicable law with respect to Prepetition Collateral consistent with

this Interim Order.  If at any time the ABL DIP Facility is not outstanding but the

Prepetition ABL Facility is outstanding, then subject to the Prepetition Intercreditor

Agreement, the Prepetition ABL Agent shall control remedies with respect to the ABL

Priority Collateral to the same extent set forth herein with respect to the ABL DIP

Agent.Final Order.

22. No Waiver by Failure to Seek Relief. The rights and remedies of the DIP Secured

Parties and the Prepetition First Lien Secured Parties specified herein, are cumulative and not

exclusive of any rights or remedies that the DIP Secured Parties or the Prepetition First Lien

Secured Parties may have under the DIP Loan Documents, the Prepetition First Lien Loan

Documents, applicable law or otherwise. The failure or delay on the part of any of the DIP

Secured Parties or the Prepetition First Lien Secured Parties to seek relief or otherwise exercise

-69-

Case 24-90627   Document 136-2   Filed in TXSB on 01/15/25   Page 69 of 107



their rights and remedies under this Interim Orderthe Orders, the DIP Loan Documents, the

Prepetition First Lien Loan Documents or applicable law, as the case may be, shall not

constitute a waiver of any of their respective rights hereunder, thereunder or otherwise. No delay

on the part of any party in the exercise of any right or remedy under this Interim Orderthe

Orders, the DIP Loan Documents or the Prepetition First Lien Loan Documents shall preclude

any other or further exercise of any such right or remedy or the exercise of any other right or

remedy. Except as otherwise set forth in the DIP Intercreditor Agreement, none of the rights or

remedies of any party under this Interim Orderthe Orders, the DIP Loan Documents and the

Prepetition First Lien Loan Documents shall be deemed to have been amended, modified,

suspended, or waived unless such amendment, modification, suspension, or waiver is express, in

writing and signed by the requisite parties under the DIP Loan Documents and the requisite

parties under the Prepetition First Lien Loan Documents, as applicable. No consents required

hereunder by any of the DIP Secured Parties or the Prepetition First Lien Secured Parties shall

be implied by any inaction or acquiescence by any of the DIP Secured Parties or the Prepetition

First Lien Secured Parties (as applicable).

23. Carve Out.

(a) Carve Out. As used in this InterimFinal Order, the term “Carve Out”

means an amount equal to the sum of (i) all fees required to be paid to the Clerk of the Court and

to the Office of the United States Trustee under section 1930(a) of title 28 of the United States

Code plus interest at the statutory rate pursuant to 31 U.S.C. § 3717 (without regard to the notice

set forth in clause (iii) below), (ii) all reasonable fees and expenses up to $50,000 incurred by a

trustee under section 726(b) of the Bankruptcy Code (without regard to the notice set forth in

clause (iii) below), (iii) to the extent allowed by this Court at any time, whether by interim order,
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procedural order, or otherwise, all accrued and unpaid fees and expenses (in each case, including

any restructuring, sale, success, or other transaction fee required to be paid to Houlihan Lokey

Capital, Inc. (“Houlihan”),  solely, when and if earned, on account of any restructuring, sale,

success or other transaction fee, as applicable, under and as defined in that certain engagement

letter between, inter alia, Houlihan and the Debtors, dated as of November 18, 2024 upon the

approval by this Court in these Chapter 11 Cases) incurred by persons or firms retained by the

Debtors (collectively, the “Allowed Professional Fees”) pursuant to section 327, 328, or 363 of

the Bankruptcy Code (collectively, the “Debtor Professionals”) and the Official Committee (if

appointed) pursuant to section 328 or 1103 of the Bankruptcy Code (the “Committee

Professionals”, and together with the Debtor Professionals, the “Professional Persons”) at any

time before or on the first day following the date of delivery by the applicable DIP Agent, at the

direction of the ABL DIP Required Lenders or the Term DIP Required Lenders, of a Carve Out

Trigger Notice (as defined below), whether allowed by the Court prior to or after delivery of a

Carve Out Trigger Notice (and in the case of the Committee Professionals, if any, not to exceed

the aggregate amounts set forth for the Committee Professionals in the Approved DIP Budget)

(the amounts set forth in clauses (i) through (iii), the “Pre-Carve Out Trigger Notice Cap”), and

(iv) Allowed Professional Fees of Debtor Professionals in an aggregate amount not to exceed

$750,000 incurred after the first day following the date of delivery by any DIP Agent, at the

direction of applicable the Required DIP Lenders, of the Carve Out Trigger Notice, to the extent

allowed at any time, whether by interim order, procedural order, or otherwise (the amounts set

forth in clause (iv), the “Post-Carve Out Trigger Notice Cap”); provided, however, that nothing

herein shall be construed to impair the ability of any party in interest to object to the fees,

expenses, reimbursement, or compensation described in clauses (i) through (iv) of this
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paragraph 23(a) on any grounds; provided, further, that, without duplication of any amounts

payable under clause (iii), all amounts required to be paid to Houlihan on account of fees earned

under the terms of Houlihan’s engagement letter after receipt of a Carve-Out Trigger Notice,

shall be paid solely out of any transaction (or liquidation) proceeds.  The “Carve Out Trigger

Notice” shall mean a written notice delivered by email (or other electronic means) by any

DIP Agent (at the direction of the ABL DIP Required Lenders or the Term DIP Required

Lenders), in each case, to counsel to the other DIP Agent, Debtors, the U.S. Trustee and counsel

to the Official Committee (if any), which notice may be delivered following the occurrence and

during the continuation of a DIP Termination Event (in the case of a Carve Out Trigger Notice

delivered by any DIP Agent), stating that the Post-Carve Out Trigger Notice Cap has been

invoked.  For the avoidance of doubt, the Carve-Out Trigger Notice may be sent during the

Remedies Notice Period.

(b) Carve Out Reserves.  From and after the Petition Date, the Debtors shall

utilize cash on hand, the proceeds from the DIP Facilities, amounts held in the DIP Proceeds

Account, and/or any available cash thereafter held by any Debtor to fund, on a weekly basis, the

Pre-Carve Out Trigger Notice Reserve (as defined below) in an amount equal to the greater of

(A) the aggregate unpaid amount of Estimated Fees and Expenses included in all Weekly

Statements (each as defined below) timely received by the Debtors in respect of the preceding

week and (B) the aggregate amount of Allowed Professional Fees provided for in the Approved

DIP Budget at the applicable time.  On a Termination Declaration Date (as defined below), the

Carve Out Trigger Notice shall be deemed, notwithstanding the occurrence and continuation of

an Event of Default, a demand to fund an amount equal to the Pre-Carve Out Trigger Notice Cap

from cash on hand, amounts in the DIP Proceeds Account and, to the extent necessary, a
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borrowing under the ABL DIP Loan Facility (subject only to the availability limitations

contained in Section 2.01(a)(i) of the DIP ABL Credit Agreement).  The Debtors shall deposit

and hold such amounts in a segregated account designated by the Debtors (the “Carve-Out

Reserve Account”), which may be held by Kurtzman Carson Consultants, LLC d/b/a Verita

Global, and not subject to control or any liens in favor of the DIP Secured Parties or the

Prepetition First Lien Secured Parties, to pay such then unpaid Allowed Professional Fees (the

“Pre-Carve Out Trigger Notice Reserve”) prior to any and all other claims.

(c) On the day on which a Carve Out Trigger Notice is delivered in

accordance with this paragraph 23(c) of this InterimFinal  Order (the “Termination

Declaration Date”), the Carve Out Trigger Notice shall constitute a demand to the Debtors as of

such date to utilize all cash (including Cash Collateral) on hand as of such date, the proceeds

from the DIP Facilities, amounts held in the DIP Proceeds Account to fund, and any available

cash thereafter held by any Debtor, after funding the Pre-Carve Out Trigger Notice Reserve, to

fund to the Carve-Out Reserve Account an amount equal to the Post-Carve Out Trigger Notice

Cap (the “Post-Carve Out Trigger Notice Reserve” and, together with the Pre-Carve Out Trigger

Notice Reserve, the “Carve Out Reserves”).  On a Termination Declaration Date (as defined

below), the Carve Out Trigger Notice shall be deemed, notwithstanding the occurrence and

continuation of an Event of Default, a demand to fund an amount equal to the Post-Carve Out

Trigger Notice Cap from cash on hand, amounts in the DIP Proceeds Account and, a borrowing

under the ABL DIP Loan Facility (subject only to the availability limitations contained in

Section 2.01(a)(i) of the DIP ABL Credit Agreement).

(d) The Carve Out Reserves shall be deposited into the Carve-Out Reserve

Account, to be held in trust, and used solely to satisfy Allowed Professional Fees benefitting
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from the Carve Out in accordance with the terms hereof until such Allowed Professional Fees are

paid in full.  All funds in the Pre-Carve Out Trigger Notice Reserve shall be used first to pay the

obligations set forth in clauses (i) through (iii) of paragraph 23(a) (the “Pre-Carve Out

Amounts”), but not, for the avoidance of doubt, the Post-Carve Out Trigger Notice Cap, until

paid in full, and then, to the extent the Pre-Carve Out Trigger Notice Reserve has not been

reduced to zero, to pay the Term DIP Agent, for the benefit of themselves and the DIP Term

Secured Parties, for application to the Term DIP Obligations in accordance with the DIP Term

Credit Agreement, unless and until the Term DIP Obligations are Paid in Full, in which case, any

remaining excess shall be paid to the Prepetition First Lien Secured Parties (subject to the terms

of the PrepetitionDIP Intercreditor Agreement) in accordance with their rights and priorities set

forth in the DIP Intercreditor Agreement, as of the Petition Date (unless the applicable DIP

Agent, at the direction of the applicable Required DIP Lenders, and the requisite Prepetition

First Lien Secured Parties, respectively, have otherwise agreed in writing in respect of the

applicable obligations owed to each of them); provided, that ifunless the ABL Refinancing shall

have occurred and nothas been disgorged or otherwise reversed in whole or in part, then any

remaining excess shall be paid to the DIP ABL Secured Parties in lieu of the Prepetition ABL

Secured Parties.  All funds in the Post-Carve Out Trigger Notice Reserve shall be used first to

pay the obligations set forth in clause (iv) of paragraph 23(a) (the “Post-Carve Out Amounts”),

and then, to the extent the Post-Carve Out Trigger Notice Reserve has not been reduced to zero,

to pay the Term DIP Agent, for itself and for the benefit of the other DIP Term Secured Parties,

for application to the Term DIP Obligations in accordance with the DIP Term Credit Agreement,

unless and until the Term DIP Obligations are Paid in Full (unless the Term DIP Required

Lenders have otherwise agreed in writing), in which case, any remaining excess shall be paid to
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the Prepetition AgentsFirst Lien Agent for the benefit of the other Prepetition First Lien

Secured Parties (subject to the terms of the DIP Intercreditor Agreement) in accordance with

their rights and priorities set forth in the DIP Intercreditor Agreement (unless the Required DIP

Lenders and the requisite Prepetition First Lien Secured Parties, respectively, have otherwise

agreed in writing in respect of the applicable obligations owed to each of them); provided, that

ifunless the ABL Refinancing shall have occurred and nothas been disgorged or otherwise

reversed in whole or in part, then any remaining excess shall be paid to the DIP ABL Secured

Parties in lieu of the Prepetition ABL Secured Parties.  Notwithstanding anything to the contrary

in the DIP Loan Documents, the Prepetition First Lien Loan Documents or this InterimFinal

Order, if either of the Carve Out Reserves is not funded in full in the amounts set forth in this

paragraph 23, then, any excess funds in one of the Carve Out Reserves following the payment of

the Pre-Carve Out Amounts and Post-Carve Out Amounts, respectively, shall be used to fund the

other Carve Out Reserve, up to the applicable amount set forth in this paragraph 23, prior to

making any payments to the DIP Agents, for themselves and for the benefit of the other DIP

Secured Parties, the Prepetition AgentsFirst Lien Agent or any of the Debtors’ creditors, as

applicable.  Notwithstanding the foregoing, to the extent draws under the ABL DIP Loan Facility

were used to fund the Carve Out Reserves, the DIP ABL Secured Parties shall be entitled to a

refund of any remaining amounts from the Carve Out Reserves and on a ratable basis with the

DIP Term Secured Parties, to the extent that draws from the DIP Proceeds Account were used to

fund the Carve Out Reserves, up to the amount of the DIP ABL Secured Parties’ funding of the

Carve Out Reserves, after satisfaction of all Allowed Professional Fees benefitting from the

Carve Out.  Notwithstanding anything to the contrary in the DIP Loan Documents, the

Prepetition First Lien Loan Documents, or this Interim Orderthe Orders, following delivery
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of a Carve Out Trigger Notice, the DIP Secured Parties and the Prepetition First Lien Secured

Parties shall not sweep or foreclose on cash (including cash received as a result of the sale or

other disposition of any assets) of the Debtors until the Carve Out Reserves have been fully

funded, but the DIP Liens and the First Lien Adequate Protection Liens shall automatically

attach to any residual interest in the Carve Out Reserves (which liens shall be deemed

automatically perfected senior liens), with any excess paid to the DIP Agents, for themselves and

for the benefit of the other DIP Secured Parties, unless and until the DIP Obligations are Paid in

Full, in which case, any remaining excess shall be paid to the Prepetition AgentsFirst Lien

Agent for the benefit of the Prepetition First Lien Secured Parties (subject to the terms of the

DIP Intercreditor Agreement) in accordance with their rights and priorities set forth in the DIP

Intercreditor Agreement (unless the Required DIP Lenders and the requisite Prepetition First

Lien Secured Parties, respectively, have otherwise agreed in respect of the applicable obligations

owed to each of them).  Notwithstanding anything to the contrary in this InterimFinal Order,

(x) disbursements by the Debtors from the Carve Out Reserves shall not constitute loans or

indebtedness under the DIP Loan Documents or the Prepetition First Lien Loan Documents or

otherwise increase or reduce the DIP Obligations or the Prepetition First Lien Secured

Obligations, (y) the failure of the Carve Out Reserves to satisfy in full the Allowed Professional

Fees shall not affect the priority of the Carve Out, and (z) nothing contained herein shall

constitute a cap or limitation on the ability of the Professional Persons to assert a claim on

account of Allowed Professional Fees that are due and payable by the Debtors.

(e) Not later than 7:00 p.m. New York time on Wednesday of each week

starting with the first full calendar week following the Petition Date, each Debtor Professional

shall deliver to FTI Consulting, Inc. (“FTI”), in its capacity as the Debtors’ proposed financial
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advisor, a statement (each such statement, a “Weekly Statement”) setting forth a good-faith

estimate of the amount of fees and expenses (collectively, the “Estimated Fees and Expenses”)

incurred during the preceding week by such Debtor Professional (through Friday of such week,

the “Calculation Date”); provided that, within one business day of the occurrence of a

Termination Declaration Date, each Debtor Person shall deliver one additional statement (the

“Final Statement”) setting forth a good-faith estimate of the amount of fees and expenses

incurred during the period commencing on the calendar day after the most recent Calculation

Date for which a Weekly Statement has been delivered and concluding on the Termination

Declaration Date (and the Debtors shall cause such Weekly Statement and Final Statement to be

delivered on the same day received to the DIP Agents, the Prepetition First Lien Agent).

(f) No Direct Obligation to Pay Allowed Professional Fees. None of the

DIP Secured Parties or the Prepetition First Lien Secured Parties shall be responsible for the

direct payment or reimbursement of any fees or disbursements of any Professional Person

incurred in connection with the Chapter 11 Cases or any Successor Cases under any chapter of

the Bankruptcy Code. Nothing in this InterimFinal Order or otherwise shall be construed to

obligate the DIP Secured Parties or the Prepetition First Lien Secured Parties, in any way, to pay

compensation to, or to reimburse expenses of, any Professional Person or to guarantee that the

Debtors have sufficient funds to pay such compensation or reimbursement.

(g) Priority of Carve Out. For the avoidance of doubt, notwithstanding

anything to the contrary in this InterimFinal Order, the Carve Out shall be senior to all liens,

security interests, and superpriority claims granted hereunder, under the DIP Loan Documents,

and/or the Prepetition First Lien Loan Documents.
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24. Effect of the Debtors’ Stipulations on Third Parties.

(a) The Debtors’ Stipulations contained in paragraph F of this InterimFinal

Order shall be binding upon the Debtors and any successor thereto (including, without limitation,

any chapter 7 or chapter 11 trustee or examiner appointed or elected for any of the Debtors in the

Chapter 11 Cases or any Successor Cases) in all circumstances and for all purposes immediately

upon entry of thisthe Interim Order. The Debtors’ Stipulations shall be binding upon any

Official Committee, all other creditors, and all parties-in-interest and each of their respective

successors and assigns, in all circumstances and for all purposes, unless (i) the Official

Committee or such party-in-interest (subject in all respects to any agreement or applicable law

which may limit or affect such entity’s right or ability to do so) obtains requisite standing

pursuant to an order of the Court entered prior to the Challenge Deadline (as defined below) and

has timely filed an adversary proceeding or contested matter (subject to the limitations contained

herein) (each, a “Challenge Proceeding”) by no later than the Challenge Deadline, (A) objecting

to or challenging the amount, validity, perfection, enforceability, priority or extent of the

Prepetition Loan Documents, the Prepetition Secured Obligations, the Prepetition Liens or the

Prepetition Collateral, or otherwise objecting to or challenging any of the admissions,

stipulations, findings or releases included in the Debtors’ Stipulations, (B) asserting or

prosecuting any so-called “lender liability” claims, Avoidance Actions or any contest, attack,

objection, challenge, defense, claim, counterclaim or Cause of Action seeking reduction, setoff,

offset, recoupment, avoidance, recharacterization, subordination (whether equitable, contractual

or otherwise), reclassification, disgorgement, disallowance, impairment, marshalling, surcharge

or recovery with respect to the Prepetition Liens, the Prepetition Secured Obligations or the

Prepetition Loan Documents, and (C) asserting or prosecuting any other claim or Cause of
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Action of any nature or description whatsoever, whether arising under the Bankruptcy Code,

applicable law or otherwise, against any of the Prepetition Secured Parties or their

Representatives (clauses (A)-(C), collectively, the “Challenges”, and each, a “Challenge”), and

(ii) there is entered a final non-appealable order by a court of competent jurisdiction in favor of

the plaintiff sustaining any such timely Challenge in any duly-filed Challenge Proceeding;

provided, however, that as to the Debtors, any and all such Challenges are hereby irrevocably

waived and relinquished as of the Petition Date; provided, further, however, that any pleadings

filed in connection with any Challenge Proceeding, including any motion filed with the Court

seeking requisite standing and authority to pursue a Challenge, shall include a draft complaint

attached thereto and shall set otherwise forth with specificity the basis for each such Challenge,

and any Challenge not so specified in a Challenge Proceeding timely and properly filed prior to

the Challenge Deadline shall be deemed forever, waived, released and barred.  Notwithstanding

anything to the contrary herein, Challenges may be brought against the Second Out DIP Term

Loans and the ABL Refinancing, and the Court may order appropriate relief in the event of any

successful Challenge to the Second Out DIP Term Loans or the ABL Refinancing.

(b) If no such Challenge Proceeding is timely and properly filed by the

Challenge Deadline, or if the Court does not rule in favor of the plaintiff in any such Challenge

Proceeding, then, without further notice or order of the Court, (i) each of the admissions,

stipulations, findings and releases contained in the Debtors’ Stipulations shall be binding on all

parties-in-interest, including, without limitation, any Official Committee, any non-statutory

committees appointed or formed in the Chapter 11 Cases, or any other party-in-interest

(including, without limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed

or elected for any of the Debtors in the Chapter 11 Cases or any Successor Cases), (ii) the
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Prepetition First Lien Secured Obligations shall constitute allowed claims against each of the

Debtors party to the Prepetition First Lien Loan Documents in the Chapter 11 Cases and any

Successor Cases, and the Prepetition First Lien Liens shall be deemed to be legal, valid,

non-avoidable, binding, continuing, perfected and enforceable, as of the Petition Date, against

each of the Debtors party to the Prepetition First Lien Loan Documents in the Chapter 11 Cases

and any Successor Cases, (iii) the Prepetition First Lien Secured Obligations, the Prepetition

First Lien Liens and the Prepetition First Lien Loan Documents shall not be subject to any

other or further Challenge, contest, attack, objection, challenge, defense, claim, counterclaim,

reduction, setoff, offset, recoupment, avoidance, recharacterization, subordination (whether

equitable, contractual or otherwise), reclassification, disgorgement, disallowance, impairment,

marshalling, surcharge or recovery, whether under the Bankruptcy Code, applicable

non-bankruptcy law or otherwise, by any Official Committee, any non-statutory committees

appointed or formed in the Chapter 11 Cases, or any other party-in-interest (including, without

limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed or elected for any of

the Debtors in the Chapter 11 Cases or any Successor Cases), and (iv) all Challenges against any

of the Prepetition First Lien Secured Parties or any of their Representatives (in their capacities

as such) shall be deemed forever waived, released and barred.

(c) If any such Challenge Proceeding is timely filed by the Challenge

Deadline, the Debtors’ Stipulations shall nonetheless remain binding and preclusive on any

Official Committee, any non-statutory committees appointed or formed in the Chapter 11 Cases,

or any other party-in-interest (including, without limitation, any chapter 7 trustee or chapter 11

trustee or examiner appointed or elected for any of the Debtors in the Chapter 11 Cases or any

Successor Cases), except to the extent that any of the admissions, stipulations, findings or
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releases contained in the Stipulations were expressly challenged in such Challenge Proceeding

(and solely as to the plaintiff party that timely filed such Challenge Proceeding and not, for the

avoidance of doubt, any other party-interest).

(d) The “Challenge Deadline” means the date that is the earlier of (i)

confirmation of any chapter 11 plan of reorganization in these bankruptcy cases, (ii) as to any

Official Committee only, sixty (60) calendar days after the appointment of such Official

Committee, as to all other parties in interest, seventy-five (75) calendar days after the entry of

thisthe Interim Order, (iii) as to each of the Prepetition Loan Documents, such later date as has

been agreed to, in writing, by the requisite Prepetition First Lien Secured Parties, as applicable,

under the applicable Prepetition Loan Documents solely respect to the Challenges pertaining to

such Prepetition Loan Document, and (iv) any such later date as has been ordered by the Court,

for cause shown, upon a motion filed and served within the time period set forth in clause (i) of

this paragraph 24(d).

(e) For the avoidance of doubt, the Debtors’ stipulations, waivers, agreements

and releases contained in paragraph E of thisthe Interim Order shall not be subject to Challenge,

and shall be binding upon the Debtors and their estates, and any successor thereto (including,

without limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed or selected

in any of the Chapter 11 Cases or any Successor Cases), any Official Committee, all other

creditors and all parties-in-interest and each of their respective successors and assigns, in all

circumstances and for all purposes, immediately upon entry of thisthe Interim Order.

(f) Nothing in this InterimFinal Order vests or confers on any person or

entity, including any Official Committee, standing or authority to pursue any Challenge
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belonging to the Debtors or their estates, and all rights to object to any request for such standing

are expressly reserved.

25. Limitations on Use of DIP Collateral, Cash Collateral, Carve Out or Other

Funds: Notwithstanding anything contained in this InterimFinal Order or any other order of the

Court to the contrary, no DIP Collateral, Prepetition Collateral, DIP Loans, Cash Collateral,

proceeds of any of the foregoing, any portion of the Carve Out or any other funds may be used

(nor shall any professional fees, costs, or expenses be paid or applied in connection therewith) by

any of the Debtors, any statutory or non-statutory committees appointed or formed in the Chapter

11 Cases, or any other party-interest (including without limitation any chapter 7 trustee or

chapter 11 trustee or examiner appointed or elected for any of the Debtors in the Chapter 11

Cases or any Successor Cases), directly or indirectly:

(a) to investigate (including by way of examinations or discovery
proceedings, whether formal or informal), prepare, assert, initiate, assert, commence,
support or prosecute (or finance the initiation or prosecution of) any claim, counterclaim,
cross-claim, Cause of Action, suit, arbitration, proceeding, application, motion, contested
matter, objection, defense, adversary proceeding, litigation or other proceeding of any
nature or description (whether for monetary, injunctive, affirmative relief or otherwise)
against any of the DIP Secured Parties or the Prepetition Secured Parties or their
respective Representatives, including, without limitation, (i) any objection or challenge to
the amount, validity, enforceability, extent, perfection or priority the DIP Loan
Documents, the DIP Obligations (including, for the avoidance of doubt, the Backstop
Premium, the Commitment Premium, the Equity Premium and the Fronting Fee), the DIP
Liens, the DIP Collateral, the First Lien Adequate Protection Liens, the First Lien
Adequate Protection Claims and the other First Lien Adequate Protection Obligations,
the Prepetition Loan Documents, the Prepetition Secured Obligations, the Prepetition
Liens or the Prepetition Collateral, (ii) any Avoidance Actions, (iii) any so-called
“lender liability” claims, (iv) any claim or Cause of Action seeking the invalidation,
reduction, setoff, offset, recoupment, avoidance, recharacterization, subordination
(whether equitable, contractual or otherwise), reclassification, disgorgement,
disallowance, impairment, marshalling, surcharging or recovery with respect to the DIP
Liens, the DIP Obligations (including, for the avoidance of doubt, the Backstop Premium,
the Commitment Premium, the Equity Premium and the Fronting Fee), the DIP Loan
Documents, the DIP Collateral, the First Lien Adequate Protection Liens, the First Lien
Adequate Protection Claims and the other First Lien Adequate Protection Obligations,
the Prepetition Liens, the Prepetition Secured Obligations, the Prepetition Loan
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Documents or the Prepetition Collateral, (vi) any other claim or Cause of Action of any
nature and description whatsoever, whether arising under the Bankruptcy Code,
applicable non-bankruptcy law, any other domestic or foreign statute, law, rule or
regulation or otherwise, against any of the DIP Secured Parties or the Prepetition Secured
Parties or their respective Representatives;

(b) objecting to, appealing or otherwise challenging this InterimFinal Order,
the DIP Facility, the DIP Obligations (including, for the avoidance of doubt, the Backstop
Premium, the Commitment Premium, the Equity Premium and the Fronting Fee), the DIP
Liens, the DIP Loan Documents or the transactions contemplated hereunder or
thereunder;

(c) objecting to or seeking to impair, modify or interfere with any of the
rights, remedies, priorities, privileges, protections or benefits granted to the DIP Secured
Parties or the Prepetition Secured Parties under thisthe Interim Order, this Final Order
or the DIP Loan Documents (other than to contest whether a DIP Termination Event has
occurred and is continuing);

(d) objecting to or seeking to prevent, hinder, interfere with or otherwise delay
any of the DIP Secured Parties’, Prepetition First Lien Secured Parties’ or the Prepetition
ABL Secured Parties’ assertion, enforcement, exercise of remedies or realization upon
any DIP Collateral or Prepetition Collateral (as applicable) in accordance with this
Interim Orderthe Orders, the DIP Loan Documents or the Prepetition Loan Documents
(as applicable) (other than to contest whether a DIP Termination Event has occurred and
is continuing);

(e) seeking or requesting authorization to obtain postpetition financing
(whether equity or debt) or other financial accommodations pursuant to sections 364(c)
or (d) of the Bankruptcy Code, or otherwise, unless such financing is sufficient to cause
the Payment in Full of all DIP Obligations and Prepetition Secured Obligations
contemporaneously with the closing of such financing (or as otherwise agreed in writing
by the Required DIP Lenders and the requisite Prepetition Secured Parties, as applicable);

(f) seeking or requesting authorization to obtain superpriority claims or liens
or security interests (other than liens or security interests expressly permitted under the
DIP Loan Documents) in any portion of the DIP Collateral that are senior to or pari passu
with the DIP Liens, the DIP Superpriority Claims, the First Lien Adequate Protection
Liens, the First Lien Adequate Protection Claims, the Prepetition Liens or the
Prepetition First Lien Secured Obligations unless all DIP Obligations and Prepetition
Secured Obligations have been Paid in Full (or as otherwise agreed in writing by the
Required DIP Lenders or the requisite Prepetition Secured Parties, as applicable); or

(g) seeking or requesting to use Cash Collateral or sell or otherwise dispose of
DIP Collateral (without the prior written consent of the Required DIP Lenders) other than
as provided herein and in the DIP Loan Documents;

(h) seeking to pay any amount on account of any claims arising prior to the
commencement of these Chapter 11 Cases, unless such payments are agreed to in writing
by the Required DIP Lenders (or are otherwise included in the Approved DIP Budget);
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provided, however, that no more than $50,000 of the DIP Collateral, Prepetition Collateral, DIP

Loans, Cash Collateral, proceeds of any of the foregoing, any portion of the Carve Out or any

other funds may be used for allowed fees and expenses incurred by any Official Committee prior

to the Challenge Deadline to investigate (but not to litigate, contest, initiate, assert, join,

commence, support or prosecute any claim, Cause of Action or Challenge, including by way of

discovery, with respect to), the validity, enforceability, extent, perfection or priority of the

Prepetition Liens, the Prepetition Secured Obligations and the Prepetition Loan Documents;

provided further that nothing herein shall prohibit the Debtors’ use of the DIP Collateral,

Prepetition Collateral, DIP Loans, Cash Collateral, proceeds of any of the foregoing, any portion

of the Carve Out or any other funds to respond to investigations by the Official Committee.

26. Limitation on Charging Expenses. Except to the extent of the Carve Out, no costs

or expenses of administration of the Chapter 11 Cases or any Successor Cases at any time,

including, without limitation, any costs and expenses incurred in connection with the

preservation, protection, or enhancement of realization by the DIP Secured Parties, or the

Prepetition First Lien Secured Parties or the Prepetition ABL Secured Parties, respectively,

upon the DIP Collateral, or the Prepetition First Lien Collateral, or the Prepetition ABL

Collateral, respectively, shall be charged against or recovered from the DIP Collateral as to DIP

Secured Parties, or the Prepetition First Lien Collateral as to the Prepetition First Lien Secured

Parties or the Prepetition ABL Collateral as to the Prepetition ABL Secured Parties,

whether pursuant to section 506(c) of the Bankruptcy Code, any other legal or equitable doctrine

(including unjust enrichment) or otherwise, without the prior written consent of the Required

DIP Lenders with respect to the DIP Collateral, the requisite Prepetition First Lien Secured

Parties under the Prepetition First Lien Loan Documents with respect to the Prepetition First
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Lien Collateral or the requisite Prepetition ABL Secured Parties under the Prepetition ABL 

Loan Documents with respect to the Prepetition ABL Collateral, each in their sole

discretion, and no such consent shall be implied, directly or indirectly, from anything contained

in this InterimFinal Order (including, without limitation, consent to the Carve Out or the

approval of any budget hereunder) or from any other action, inaction, or acquiescence by any of

the DIP Secured Parties, any of or the Prepetition First Lien Secured Parties, or any of the

Prepetition ABL Secured Parties; provided, however, that the foregoing shall be subject to

the terms of the Final Order granting such relief.

27. No Marshaling; Section 552(b) Waiver. In no event shall the DIP Secured Parties,

or the Prepetition First Lien Secured Parties, or the Prepetition ABL Secured Parties be

subject to the equitable doctrine of “marshaling” or any similar doctrine with respect to the DIP

Collateral, the DIP Obligations, the Prepetition First Lien Collateral, or the Prepetition First Lien

Secured Obligations, the Prepetition ABL Collateral, or the Prepetition ABL Secured

Obligations (as applicable), and all proceeds of the DIP Collateral, and the Prepetition First Lien

Collateral, and the Prepetition ABL Collateral  shall be received and applied in accordance

with this InterimFinal Order, the DIP Loan Documents, the DIP Intercreditor Agreement, and

the Prepetition First Lien Loan Documents, and the Prepetition ABL Loan Documents, as

applicable; provided, however, that the foregoing shall be subject to the terms of the Final

Order granting such relief. Each of the Prepetition First Lien Secured Parties and each of the 

Prepetition ABL Secured Parties shall be entitled to all of the rights and benefits of

section 552(b) of the Bankruptcy Code, and, subject to entry of the Final Order, in no event

shall the “equities of the case” exception in section 552(b) of the Bankruptcy Code apply to the
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Prepetition First Lien Secured Parties or the Prepetition First Lien Collateral, the Prepetition

ABL Secured Parties, or the Prepetition ABL Collateral.

28. Right to Credit Bid. Subject to the terms of the Intercreditor Agreements (to the

extent applicable), the DIP Agents or their designees (which may be an acquisition vehicle

formed by the Required DIP Lenders) (in each case, acting at the direction of the ABL DIP

Required Lenders or the Term DIP Required Lenders), shall have the right to credit bid up to the

full amount of the applicable DIP Obligations, including, for the avoidance of doubt, the Interim

Second Out DIP Term Loans (subject to paragraph 24), in any sale of all or any portion of DIP

Collateral (including, for the avoidance of doubt, any asset for which the DIP Collateral is

limited to the proceeds thereof as a result of applicable law prohibiting encumbrances from being

attached to such asset) subject to and in accordance with the DIP Loan Documents, and

(b) subject to section 363(k) of the Bankruptcy Code, each of the Prepetition AgentsFirst Lien

Agent or its/their  designee(s) (which may be an acquisition vehicle) (in each case, acting at the

direction of the requisite Prepetition First Lien Secured Parties under the applicable Prepetition

First Lien Loan Documents) shall have the right to credit bid up to the full amount of the

applicable Prepetition First Lien Secured Obligations in any sale all or any portion of the

Prepetition Collateral (including, for the avoidance of doubt, any asset for which the Prepetition

Collateral is limited to the proceeds thereof as a result of applicable law prohibiting

encumbrances from being attached to such asset) in accordance with the applicable Prepetition

First Lien Loan Documents (subject to the DIP Intercreditor AgreementsAgreement), in the

case of each of foregoing clauses (a) and (b), without the need for further order of the Court

authorizing same, whether in a sale under or pursuant to section 363 of the Bankruptcy Code, a

chapter 11 plan subject to confirmation under section 1129(b)(2)(A) of the Bankruptcy Code, a
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sale or disposition by a chapter 7 trustee for any of the DIP Loan Parties under section 725 of the

Bankruptcy Code, or otherwise. The DIP Agents (acting at the direction of the ABL DIP

Required Lenders or the Term DIP Required Lenders, as applicable) and the Prepetition

AgentsFirst Lien Agent (acting at the direction of the requisite Prepetition First Lien Secured

Parties under the applicable Prepetition First Lien Loan Documents), shall each have the

absolute right to assign, transfer, sell, or otherwise dispose of their respective rights to credit bid

(subject to the DIP Intercreditor Agreement and this InterimFinal Order) to any acquisition

vehicle formed in connection with such bid or other designee.9

29. Leased Premises.

(a) Notwithstanding anything to the contrary in this InterimFinal Order, for

purposes of this InterimFinal Order, the DIP Liens and First Lien Adequate Protection Liens

shall not encumber and the DIP Collateral shall not include (i) leasehold interests of

non-residential real property unless the applicable lease permits the granting of such liens (but

shall include the proceeds of the sale or disposition of such leases) and (ii) any security deposits

(in possession of the landlord) or the Debtors’ interests, if any, in pre-paid rent, if such deposits

are not property of the Debtors’ estates unless liens on such security deposits or pre-paid rent are

expressly permitted pursuant to the underlying lease documents; provided that, the DIP Liens

and First Lien Adequate Protection Liens shall extend to any such security deposits or pre-paid

rent upon reversion thereof to the Debtors, if at all; provided, further, any liens granted pursuant

to this Interim Orderthe Orders relating to the Debtors’ insurance policies or to any insurance

proceeds therefrom shall, to the extent applicable and related to any leasehold interests of

9 From and after the ABL Refinancing Effective Date, this paragraph shall no longer apply to the
Prepetition ABL Agent, Prepetition ABL Secured Parties, the Prepetition ABL Secured Obligations or
Prepetition ABL Loan Documents.
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non-residential real property, be subject to the terms of the applicable leases and applicable law,

and shall not interfere with any rights held by a landlord under such policies to any such

insurance proceeds for damage to landlord’s property.

(b) The DIP Agent’s or the Prepetition First Lien Agents’ exercise of their

remedies pursuant to paragraph 21 shall be subject to the DIP Loan Documents and the

Prepetition First Lien Loan Documents, as may be applicable, and, notwithstanding anything to

the contrary in paragraph 21, the DIP Agents or Prepetition AgentsFirst Lien Agent may only

enter upon a leased premises of the Debtors following an Event of Default in accordance with:

(a) any agreement in writing between the DIP Agents or Prepetition AgentsFirst Lien Agent

and any applicable landlord; (b) pre-existing rights of the DIP Agents or Prepetition AgentsFirst 

Lien Agent, and any applicable landlord under applicable non-bankruptcy law; (c) consent of the

applicable landlord; or (d) further order of this Court following notice and a hearing.

30. Binding Effect; Successors and Assigns. Immediately uponFrom and after entry

of thisthe Interim Order, subject to paragraph 24 of this InterimFinal Order, the provisions of

the DIP Loan Documents and this InterimFinal  Order, including all findings and conclusions of

law herein, were and shall hereby continue to be binding upon all parties in interest in the

Chapter 11 Cases and any Successor Cases, including without limitation, the DIP Secured

Parties, the Prepetition First Lien Secured Parties, any Official Committee or any other

committee appointed or formed in the Chapter 11 Cases and any Successor Cases, and their

respective successors and assigns (including any chapter 11 trustee or chapter 7 trustee or

examiner appointed or elected in the Chapter 11 Cases or any Successor Cases, or any other

fiduciary appointed as a legal representative of any of the Debtors or with respect to the property

of the estate of any of the Debtors), and shall inure to the benefit of each of the Debtors, the DIP
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Secured Parties and the Prepetition First Lien Secured Parties and their respective successors

and assigns; provided, however, that, for the avoidance of doubt, the DIP Secured Parties and the

Prepetition First Lien Secured Parties shall have no obligation to make any loan, permit the use

of DIP Collateral or Prepetition Collateral (including Cash Collateral) or extend any financing to

any chapter 11 trustee or chapter 7 trustee or similar responsible person appointed for the estate

of any Debtor in the Chapter 11 Cases or any Successor Cases.

31. No Modification of InterimFinal Order. Until and unless the DIP Obligations and

the Prepetition First Lien Secured Obligations have been Paid in Full, the Debtors irrevocably

waive the right to seek, and shall not seek or consent to, directly or indirectly: (a) without the

prior written consent of the Required DIP Lenders, (i) any modification, stay, vacatur or

amendment to this InterimFinal Order, (ii) the allowance of any claim against any Debtor in the

Chapter 11 Cases or any Successor Cases equal or superior to the DIP Superpriority Claims

(other than the Carve Out), (iii) the grant of any lien or security interest on any DIP Collateral

with priority equal to or superior to the DIP Liens, except as expressly permitted hereunder or

under the DIP Loan Documents, (iv) the entry of any order authorizing the use of DIP Collateral

(including Cash Collateral) that is inconsistent with this InterimFinal Order, or (b) without the

prior written consent of the Prepetition AgentsFirst Lien Agent, acting at the direction of the

requisite Prepetition First Lien Secured Parties, (i) any modification, stay, vacatur or

amendment to this InterimFinal Order that adversely affects the rights, remedies, benefits or

protections of the applicable Prepetition First Lien Secured Parties, (ii) the allowance of any

claim against any Debtor in the Chapter 11 Cases or any Successor Cases equal or superior to the

First Lien Adequate Protection Claims (other than the Carve Out and the DIP Superpriority

Claims), or (iii) the grant of any lien or security interest on any DIP Collateral or Prepetition
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Collateral with priority equal to or superior to the First Lien Adequate Protection Liens, except

as expressly permitted hereunder or under the DIP Loan Documents.

32. Proceeds of Subsequent Financings. Without limiting the provisions of the

immediately preceding paragraph, if at any time prior to the Payment in Full of all of the

DIP Obligations, either the Debtors, the Debtors’ estates, any chapter 11 trustee, chapter 7 trustee

or examiner with enlarged powers, or any responsible officer subsequently appointed in any of

the Chapter 11 Cases or any Successor Cases, shall obtain credit or incur debt pursuant to

sections 364(b), (c), or (d) of the Bankruptcy Code in violation of this InterimFinal Order or the

DIP Loan Documents, then, unless otherwise agreed in writing by the Required DIP Lenders, all

of the cash proceeds derived from such credit or debt intended to refinance the DIP Obligations

shall immediately be turned over to the DIP Agents for further distribution to the DIP Secured

Parties on account of their DIP Obligations pursuant to the applicable DIP Loan Documents.

33. Preservation of Rights Granted Under Interim Order.

(a) Good Faith Under Section 364(e) of the Bankruptcy Code. The DIP

Secured Parties and the Prepetition First Lien Secured Parties have acted in good faith in

connection with this Interim Orderthe Orders, the DIP Facilities and the DIP Loan

Documents, and their reliance on this InterimFinal Order is in good faith. Based on the findings

set forth in this Interim Orderthe Orders and upon the record made at the Interim Hearing and

during these Chapter 11 Cases, the DIP Secured Parties and the Prepetition First Lien Secured

Parties are entitled to the protections provided in section 364(e) of the Bankruptcy Code. If any

or all of the provisions of thisthe Interim Order and this Final Order or the DIP Loan

Documents are hereafter reversed or modified on appeal by any order of this Court or any other

court, any such reversal or modification shall not affect (i) the ABL Refinancing, (ii) the validity
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of any DIP Obligations incurred hereunder, (iii) the priority of the DIP Liens granted hereunder,

or (iv) the validity of the DIP Liens granted hereunder to the DIP Lenders or DIP Agents, or (v)

the payment of any fees, costs, expenses or other amounts under the Interim Order, this

Final Order or the DIP Loan Documents, whether or not the Prepetition ABL Secured Parties,

DIP Lenders or DIP Agents know of such appeal, unless the authorization to consummate the

ABL Refinancing or to incur the DIP Obligations or the grant of the DIP Liens hereunder is

stayed pending appeal. Notwithstanding any such reversal or modification, any such claim, lien,

or security interest, right, privilege, remedy or benefit shall be governed in all respects by the

original provisions of this InterimFinal Order, the DIP Intercreditor Agreement and the DIP

Loan Documents.

(b) Survival. Notwithstanding anything contained herein or in the DIP Loan

Documents to the contrary, the terms and provisions of this InterimFinal Order and the DIP

Loan Documents (including, without limitation, all of the claims, liens and security interests,

rights, priorities, privileges, remedies, benefits, and protections granted to the DIP Secured

Parties and the Prepetition First Lien Secured Parties under this InterimFinal Order and the

DIP Loan Documents), and any actions taken pursuant hereto or thereto, shall survive, shall

continue in full force and effect, shall remain binding on all parties-in-interest, and shall be

governed by the original provisions of this InterimFinal Order and maintain their priorities as

set forth in this InterimFinal Order, and shall not be modified, impaired, or discharged by, entry

of any order that may be entered (i) confirming any chapter 11 plan in any of the Chapter 11

Cases, (ii) converting any or all of the Chapter 11 Cases to a case (or cases) under chapter 7 of

the Bankruptcy Code, (iii) dismissing any or all of the Chapter 11 Cases, (iv) pursuant to which

the Court abstains from hearing any of the Chapter 11 Cases, or (v) approving the sale or
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disposition of any DIP Collateral (except as expressly permitted in the DIP Loan Documents), in

each case, until all of the DIP Obligations, the First Lien Adequate Protection Obligations and

the Prepetition First Lien Secured Obligations have been Paid in Full (unless the Required DIP

Lenders and/or the requisite Prepetition First Lien Secured Parties have otherwise agreed in

writing in respect of the applicable obligations owed to each of them).

(c) Dismissal/Conversion. If any order dismissing any of the Chapter 11

Cases under section 1112 of the Bankruptcy Code or converting any of the Chapter 11 Cases to a

case under chapter 7 of the Bankruptcy Code otherwise is at any time entered, such order shall

provide (in accordance with sections 105 and 349 of the Bankruptcy Code), that (i) all of the

claims, liens and security interests, rights, priorities, privileges, remedies, benefits and

protections granted to the DIP Secured Parties and the Prepetition First Lien Secured Parties

hereunder and under the DIP Loan Documents shall continue in full force and effect and shall

maintain their priorities as provided in this InterimFinal Order and the DIP Intercreditor

Agreement until all DIP Obligations, First Lien Adequate Protection Obligations and

Prepetition First Lien Secured Obligations have been Paid in Full (and that all such claims, liens

and security interests, rights, priorities, privileges, remedies, benefits and protections,

notwithstanding such dismissal or conversion, remain binding on all parties in interest), and (ii)

this Court shall retain jurisdiction, notwithstanding such dismissal or conversion, for the

purposes of enforcing thisthe Interim Order, this Final Order, the DIP Loan Documents, the

DIP Intercreditor Agreement and all of the claims, liens and security interests, rights, priorities,

privileges, remedies, benefits and protections granted to the DIP Secured Parties and the

Prepetition First Lien Secured Parties hereunder or thereunder.
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34. Loss or Damage to Collateral. So long as the DIP Agents and the DIP Lenders

comply with their obligations under the DIP Loan Documents, (a) the DIP Secured Parties shall

not, in any way or manner, be liable or responsible for (i) the safekeeping of the DIP Collateral,

(ii) any loss or damage thereto occurring or arising in any manner or fashion from any cause,

(iii) any diminution in the value thereof, or (iv) any act or default of any carrier, servicer, bailee,

custodian, forwarding agency, or other person, and (b) all risk of loss, damage, or destruction of

the DIP Collateral shall be borne solely by the Debtors.

35. Proofs of Claim. The DIP Secured Parties and the Prepetition Secured Parties

shall not be required to file proofs of claim or request for payment of administrative expenses in

any of the Chapter 11 Cases or any of the Successor Cases in order to assert claims for payment

in respect of the DIP Obligations, the First Lien Adequate Protection Obligations or the

Prepetition First Lien Secured Obligations.  The Debtors’ Stipulations, acknowledgments and

provisions of thisthe Interim Order and this Final Order are deemed sufficient to and do

constitute timely filed proofs of claim or request for payment of administrative expenses in

respect of such claims arising under the DIP Obligations, the First Lien Adequate Protection

Obligations and the Prepetition First Lien Secured Obligations against each of the applicable

Debtors. Any order entered by the Court establishing a bar date in any of the Chapter 11 Cases or

any Successor Chapter 11 Cases shall not apply to the DIP Secured Parties, the Prepetition First

Lien Secured Parties, the DIP Obligations or the Prepetition First Lien Secured Obligations;

provided, however, that, notwithstanding any order entered by the Court establishing a bar date

in any of the Chapter 11 Cases or any Successor Cases to the contrary, any DIP Agent (on behalf

of itself or any of the DIP Lenders), at the direction of the ABL DIP Required Lenders or the

Term DIP Required Lenders, as applicable, or any of the Prepetition AgentsFirst Lien Agent
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(on behalf of themselves and the applicable Prepetition First Lien Secured Parties (as

applicable)), in their discretion, may (but are not required to) file (and amend and/or supplement)

a proof of claim and/or aggregate proofs of claim in each of the Chapter 11 Cases or any

Successor Cases, and any such proof of claim may (but is not required to be) filed as one

consolidated master proof of claim in the Debtors’ lead Chapter 11 Case against all of the DIP

Loan Parties, which shall be deemed to have been filed against each and every Debtor. Such

consolidated or master proofs of claim shall not be required to attach any instruments,

agreements or other documents evidencing the obligations owing by each of the Debtors to the

applicable party, which instruments, agreements or other documents will be provided upon

reasonable written request to the DIP Agents (which, with respect to the DIP Term Agents, shall

be through delivery to the financial or legal advisors to the DIP Term Agents and the DIP Term

Lenders) or the applicable Prepetition AgentsFirst Lien Agent, as the case may be. Any proof

of claim filed by or on behalf of any of the DIP Secured Parties or the Prepetition First Lien

Secured Parties shall be deemed to be in addition to (and not in lieu of) any other proof of claim

that may be filed by any such persons. The provisions set forth in this paragraph are intended

solely for the purpose of administrative convenience and shall not affect the substantive rights of

any party-in-interest or their respective successors-in-interest.

36. Limitation of Liability. Nothing in thisthe Interim Order, this Final Order, the

DIP Loan Documents or any documents related thereto shall in any way be construed or

interpreted to impose or allow the imposition upon any of the DIP Secured Parties or the

Prepetition First Lien Secured Parties of any liability for any claim arising from, in connection

with or related to the prepetition or postpetition activities of the Debtors and their respective

affiliates in the operation of their businesses, their restructuring efforts or in connection with the
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administration of these Chapter 11 Cases. In determining to make any loan or extension of credit,

or permit the use of Cash Collateral, or in exercising any rights or remedies hereunder, under the

DIP Loan Documents or the Prepetition First Lien Loan Documents, neither the DIP Secured

Parties nor the Prepetition First Lien Secured Parties shall (a) be deemed to be in control of the

operations of the Debtors, (b) owe any fiduciary duty to the Debtors or their creditors,

shareholders or estates, or (c) be deemed to be acting as a “Responsible Person” or “Owner” or

“Operator” with respect to the operation or management of the Debtors (as such terms or any

similar terms are used in the United States Comprehensive Environmental Response,

Compensation and Liability Act, 42, U.S. §§ 9601 et seq., as amended, or any similar federal or

state statute).

37. Intercreditor Agreements. Solely fromFrom and after (x) the entry of thisthe

Interim Order and (y) the occurrence of the ABL Refinancing Effective Date, pursuant to

section 510 of the Bankruptcy Code, the DIP Intercreditor Agreement (i) came into and shall

remain in full force and effect, (ii) shall continue to govern the relative priorities, rights, and

remedies of the Prepetition First Lien Secured Parties (including, for the avoidance of doubt,

with respect to the First Lien Adequate Protection Liens) and DIP Secured Parties (as if the DIP

Term Agents were party thereto each as a “Term Agent” (as defined in the Prepetition

Intercreditor Agreement), in the case of the Prepetition Intercreditor Agreement), and (iii) shall

not be deemed amended, altered or modified by the terms of this InterimFinal Order, except to

the extent expressly set forth herein. From and after the execution and effectiveness of the DIP

Intercreditor Agreement, the Debtors, the DIP Agents, the DIP Secured Parties, the Prepetition

First Lien Agent and the Prepetition First Lien Secured Parties each shall be bound by and party

to, and in all respects the DIP Facilities and Prepetition First Lien Secured Obligations shall be
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governed by, the DIP Intercreditor Agreement; provided that the DIP Intercreditor Agreement

shall not be further amended or modified without the prior written consent of the Required DIP

Lenders; provided, further, that neither the ABL DIP Agent nor any ABL DIP Secured Party

shall have any liability of and from any and all Causes of Action that the Prepetition First Lien

Secured Parties, the Debtors, their estates, predecessors, successors and assigns at any time had,

now have or that their successors and assigns may have against any of the ABL DIP Secured

Parties and their respective Representatives for or by reason of any act, omission, matter, cause

or thing whatsoever arising at any time under or with respect to the Prepetition Intercreditor

Agreement prior to the ABL Refinancing Effective Date; provided, further, that neither the

Prepetition ABL Agent nor any Prepetition ABL Secured Party shall have any liability of and

from any and all Causes of Action that the Prepetition First Lien Secured Parties, the Debtors,

their estates, predecessors, successors and assigns may have, or that their successors and assigns

may have, against any of the Prepetition ABL Secured Parties and their respective

Representatives for or by reason of any act, omission, matter, cause or thing whatsoever arising

under or with respect to the Prepetition Intercreditor Agreement occurring after the ABL

Refinancing Effective Date.

38. Chubb Reservation of Rights. For the avoidance of doubt, (i) to the extent

ACE American Insurance Company and/or any of its U.S.-based affiliates and

predecessors (collectively, and together with each of their successors and solely in their

capacities as insurers, “Chubb”) had Permitted Prior Liens on property (including Cash

Collateral held by Chubb as of the Petition Date) of the Debtors as of the Petition Date (the

“Chubb Collateral”), such Permitted Prior Liens shall be senior to any liens and/or security 

interests in or on the Chubb Collateral granted pursuant to this Final Order; (ii) this Final
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Order does not grant the Debtors any right to use any of the Chubb Collateral held by

Chubb as of the Petition Date; (iii) the proceeds of any insurance policy issued by Chubb

shall be considered to be DIP Collateral solely to the extent such proceeds are paid to the

Debtors or the Debtors’ estates pursuant to the terms of any such applicable insurance

policy including as amended or supplemented by applicable endorsements; provided,

however, that to the extent any claim arises that is covered by any insurance policies issued 

by Chubb, the Debtors and any applicable insured party may pursue such claim in

accordance with the terms of such insurance policies, and, if applicable, the Debtors may

turn over to the ABL DIP Agent and the DIP Term Agents, for the benefit of themselves

and the DIP Secured Parties, any such insurance proceeds (each, a “Proceeds Turnover”),

provided, further, however, that Chubb shall not have any duty to effectuate a Proceeds

Turnover or liability related to a Proceeds Turnover; and (iv) nothing, including the DIP

Documents and/or this Final Order, alters or modifies the terms and conditions of any

insurance policies issued by Chubb and/or any agreements documents or instruments

related thereto.

39. Taxing Authorities.  Notwithstanding any other provisions in this Final

Order or any final orders pertaining to post-petition financing or the use of cash collateral

in these Chapter 11 Cases, any statutory liens on account of ad valorem taxes held by the

Texas Taxing Authorities10 (the “Tax Liens”) shall neither be primed by nor made

10 Texas Taxing Authorities is defined as Clear Creek Independent School District, Harris County Water
Control Improvement District #116, Woodlands Metro Center Municipal Utility District, Woodlands
Road Utility District #1, Frisco Independent School District, Bexar County, Cypress-Fairbanks
Independent School District, Dallas County, City of Fairview, Harris County Emergency Service District
#11, Harris County Emergency Service District #29, Harris County Improvement District #01, City of
Houston, Houston Community College System, Houston Independent School District, Lone Star College
System, Montgomery County and Tarrant County.
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subordinate to any liens granted to any party hereby to the extent the Tax Liens are valid,

senior, perfected, and unavoidable, and all parties’ rights to object to the priority, validity,

amount, and extent of the claims and liens asserted by the Texas Taxing Authorities are

fully preserved.

40. 38. Payments Free and Clear. Subject to the Carve Out, any and all payments or

proceeds remitted to the DIP Secured Parties or the Prepetition Secured Parties pursuant to the

DIP Loan Documents, the DIP Intercreditor Agreement, thisthe Interim Order, thethis Final

Order (if and when entered) or any subsequent order of this Court shall be irrevocable (subject,

solely in the case of certain professional fees, the fee review procedures set forth in paragraph 11

of this InterimFinal Order), received free and clear of any claim, charge, assessment or other

liability, including without limitation, any claim or charge arising out of or based on, directly or

indirectly, section 506(c) of the Bankruptcy Code (whether asserted or assessed by, through or on

behalf of the Debtors) (subject to paragraph 26 hereof), section 552(b) of the Bankruptcy Code

(subject to paragraph 27 hereof) or otherwise.

41. 39. Joint and Several Liability. Nothing in this InterimFinal Order shall be

construed to constitute or authorize a substantive consolidation of any of the Debtors’ estates, it

being understood, however, that the Debtors shall be jointly and severally liable for all

obligations (including all DIP Obligations and all First Lien Adequate Protection Obligations)

under this InterimFinal Order and the DIP Loan Documents.

42. 40. Third Party Beneficiary. Except as expressly set forth herein, no rights are

created hereunder for the benefit of any third party, any creditor or any direct, indirect or

incidental beneficiary.
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43. 41. InterimFinal Order Controls. In the event of any conflict or inconsistency

between or among the terms or provisions of this InterimFinal Order and any of the DIP Loan

Documents, unless such term or provision in this InterimFinal Order is phrased in terms of

“defined in” or “as set forth in” the DIP Credit Agreements or DIP Loan Documents, the terms

and provisions of this InterimFinal Order shall govern and control. Notwithstanding anything

contained in any other order entered by this Court to the contrary, any payment made pursuant to,

or authorization contained in, any other order entered by this Court shall be consistent with and

subject to the requirements set forth in this InterimFinal Order and the DIP Loan Documents,

including, without limitation, the Approved DIP Budget (subject to Permitted Variances).

44. 42. Effectiveness. This InterimFinal Order shall constitute findings of fact and

conclusions of law in accordance with Bankruptcy Rule 7052 and shall take effect and be fully

enforceable effective as of the Petition Date immediately upon entry hereof.  Notwithstanding

Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062, or 9014, any Bankruptcy Local Rule, or

Rule 62(a) of the Federal Rules of Civil Procedure, this InterimFinal Order shall be

immediately effective and enforceable upon its entry and there shall be no stay of execution or

effectiveness of this InterimFinal Order.

45. 43. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003, and

6004, in each case to the extent applicable, are satisfied by the contents of the Motion.

46. 44. Headings.  Section headings used herein are for convenience only and are not

to affect the construction of or to be taken into consideration in interpreting this

InterimFinal Order. When used in this InterimFinal Order, the word “including” shall not

imply limitation.
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47. 45. Necessary Action.  The Debtors are authorized to take any and all such actions

as are necessary, required or appropriate to implement and effectuate the terms of this

InterimFinal Order, the DIP Loan Documents and the transactions contemplated hereunder and

thereunder.

48. 46. Retention of Jurisdiction.  The Court retains jurisdiction to hear, determine

and, if applicable, enforce the terms of any and all matters arising from or related to the

DIP Facilities, the DIP Loan Documents, the DIP Intercreditor Agreement and this

InterimFinal Order, and the Court’s jurisdiction shall survive confirmation and consummation

of any chapter 11 plan for any of the Debtors notwithstanding the terms or provisions of any such

chapter 11 plan or any order confirming any such chapter 11 plan.

47. Final Hearing.  The Final Hearing shall be held on January 21, 2025 at 1:00 p.m. 

(prevailing Central Time), and any objections to the final relief sought in the Motion shall

be filed with the Court no later than January 14, 2025 at 4:00 p.m. (prevailing Central

Time) and served upon the following: (i) proposed co-counsel for the Debtors, (a) Latham

& Watkins LLP, (i) 355 South Grand Avenue, Suite 100, Los Angeles, CA 90071, Attn:

Ted A. Dillman  (ted.dillman@lw.com) and Kevin Shang (kevin.shang@lw.com), and

(ii) 1271 Avenue of the Americas New York, NY 10020, Attn: Hugh Murtagh

(hugh.murtagh@lw.com); and (b) Hunton Andrews Kurth LLP, 600 Travis Street, Suite

4200, Houston, TX 77002, Attn:  Tad Davidson (taddavidson@huntonak.com) and Ashley

Harper (ashleyharper@huntonak.com); (ii) counsel to any official committee appointed in

these Chapter 11 Cases; (iii) the Office of the United States Trustee for the Southern

District of Texas, 515 Rusk Street, Suite 3516, Houston, TX 77002, Attn: Ha Nguyen

(Ha.Nguyen@usdoj.gov) and Vianey Garza (Vianey.Garza@usdoj.gov); (iv) counsel to the
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DIP Term Agents, Paul Hastings LLP, 200 Park Avenue, New York, NY 10166, Attn: Alex

Cota, Esq. (alexcota@paulhastings.com); (v) counsel to the Ad Hoc Group of First Lien

Lenders, Paul Hastings LLP, 200 Park Avenue, New York, NY 10166, Attn: Jayme

Goldstein, Esq. (jaymegoldstein@paulhastings.com), Charles Persons, Esq.

(charlespersons@paulhastings.com), Isaac Sasson, Esq. (isaacsasson@paulhastings.com),

and, William Reily, Esq. (williamreily@paulhastings.com); and (vi) counsel to the ABL

DIP Lenders, Riemer & Braunstein LLP, Times Square Tower, Seven Times Square, Suite

2506, New York, NY 10036, Attn: Donald E. Rothman, Esq. (drothman@riemerlaw.com),

Attn: Steven E. Fox (sfox@riemerlaw.com); and Frost Brown Todd LLP, 2101 Cedar

Springs Road, Suite 900, Dallas, TX 75201, Attn: Rebecca L. Matthews, Esq.

(rmatthews@fbtlaw.com).  In the event no objections to entry of the Final Order on the

Motion are timely received, the Court may enter such Final Order without need for the

Final Hearing.
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49. 48. Notice of Entry of InterimFinal Order.  The Debtors shall promptly serve

copies of this InterimFinal Order toupon the parties that have been given notice of the Interim

HearingMotion, to any party that has filed a request for notices with this Court, and toupon the

Official Committee (if appointed).

Signed: _______________
UNITED STATES BANKRUPTCY JUDGE
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Exhibit 1

Draft DIP Credit Agreement

Prepetition ABL Payoff Letter
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Exhibit 2

Syndication Procedures
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Exhibit 3

ABL DIP Credit Agreement
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Exhibit 4

Initial Budget
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Prepetition First Lien
Adequate Protection
Claims and ABL 
Adequate Protection 
Claims (until the ABL 
Refinancing Effective 
Date) on a pari passu
basis

Exhibit 52

(in descending order of priority)

Carve Out

Fourth

DIP Collateral that
constitutes Term

Priority Collateral or
that would otherwise

constitute Term Priority
Collateral

ABL DIPPrepetition
First Lien Adequate
Protection Liens

Carve Out

Prepetition First Lien
Liens

First Lien Adequate
Protection Liens and,
until the ABL
Refinancing Effective
Date, ABL Adequate
Protection Liens

N/A

Unencumbered
Property1011

Second

Fifth Term DIP Liens 

ABL Adequate 
ProtectionDIP Liens
(until the ABL 
Refinancing Effective 
Date)

ABL Adequate 
Protection Liens (until 
the ABL Refinancing 
Effective Date)

Claims

N/A

Term DIP Liens

N/A

Term DIP Liens

Sixth Prepetition First Lien 
Adequate Protection 
Liens 

Term DIP Superpriority
Claims and ABL DIP
Superiority Claims on a
pari passu basis

Prepetition ABL Liens 
(until the ABL 
Refinancing Effective 
Date)

Priority

N/A N/A

First

Third

SeventhFi
fth

Prepetition First Lien
Liens

Prepetition ABLTerm 
DIP Liens (until the 
ABL Refinancing 
Effective Date)

ABL DIP Liens

Carve Out and Permitted
Prior Liens

N/A

Prepetition First Lien
Adequate Protection
Liens

N/A

DIP Collateral that
constitutes ABL Priority
Collateral or that would

otherwise constitute
ABL Priority Collateral

ABL DIP Liens

Carve Out and Permitted
Prior Liens

1011 None of ABL DIP Liens or the ABL Adequate Protection Liens shall attach to the DIP Proceeds Account,
which shall only secure the Term DIP Obligations.
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