
 

 
4883-9448-4952 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
TEHUM CARE SERVICES, INC.,1 ) Case No. 23-90086 (CML) 
 )  
    Debtor. )  
 )  

DEBTOR’S WITNESS AND EXHIBIT LIST FOR AUGUST 16, 2024 HEARINGS 

The above-captioned debtor and debtor in possession (the “Debtor”), files this Witness and 

Exhibit List for the hearings to be held on August 16, 2024, at 1:00 p.m. (prevailing Central Time) 

(the “Hearings”). 

Witnesses 

1. Russell A. Perry, Chief Restructuring Officer 

2. Any witness called or listed by any other party in interest; and 

3. Impeachment witnesses, as necessary. 

Exhibits 

Ex. 
No. Description 

1. Lone Star Alliance Declarations Page for Policy No. 4-454719  

2. Proof of Claim No. 117 filed by Tyrone Anthony Bell dated May 1, 2023 

3. Proof of Claim No. 689 filed by Gregory Lilbert dated August 15, 2023 

4. Proof of Claim No. 631 filed by Antoinette Windhurst dated August 11, 2023 

5. Lone Star Alliance Declarations Page for Policy No. 4-100167 

6. Coverys Specialty Insurance Company Declarations Page for Policy No. 5-10229 

7. Any document or pleading filed with the Court in the above-captioned case 

8. Any exhibit necessary for impeachment purposes 

 
1 The last four digits of the Debtor’s federal tax identification number is 8853.  The Debtor’s service address is: 205 
Powell Place, Suite 104, Brentwood, Tennessee 37027. 
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Ex. 
No. Description 

9. Any exhibit identified or offered by any other party 

Reservation of Rights 

The Debtor reserves the right to supplement or otherwise amend this Witness and Exhibit 

List prior to the Hearings. 

Respectfully submitted this 14th day of August, 2024. 

GRAY REED  
  
By: /s/ Jason S. Brookner 

 Jason S. Brookner  
 Texas Bar No. 24033684 
 Aaron M. Kaufman 
 Texas Bar No. 24060067 
 Lydia R. Webb 
 Texas Bar No. 24083758 
 Amber M. Carson 
 Texas Bar No. 24075610 

1300 Post Oak Boulevard, Suite 2000 
Houston, Texas 77056 
Telephone: (713) 986-7127 
Facsimile: (713) 986-5966 
Email: jbrookner@grayreed.com  

akaufman@grayreed.com  
lwebb@grayreed.com 

 acarson@grayreed.com 
 
Counsel to the Debtor 
and Debtor in Possession 

 

Certificate of Service 

I certify that on August 14, 2024, I caused a copy of the foregoing document to be served 
by the Electronic Case Filing System for the United States Bankruptcy Court for the Southern 
District of Texas. 

/s/ Jason S. Brookner 
Jason S. Brookner 
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   Official Form 410 Proof of Claim page 1

Official Form 410 

Proof of Claim 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1:  Identify the Claim 

1. Who is the current
creditor? ___________________________________________________________________________________________________________ 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor ________________________________________________________________________ 

2. Has this claim been
acquired from
someone else?

 No
 Yes. From whom?  ______________________________________________________________________________________________________

3. Where should notices
and payments to the
creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

_____________________________________________________ 
Name  

______________________________________________________ 
Number Street 

______________________________________________________ 
City State ZIP Code  

Contact phone ________________________ 

Contact email ________________________ 

_____________________________________________________ 
Name  

______________________________________________________ 
Number Street 

______________________________________________________ 
City State ZIP Code  

Contact phone ________________________ 

Contact email ________________________ 

Uniform claim identifier for electronic payments in chapter 13 (if you use one):  

__  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __  __ 

4. Does this claim amend
one already filed?

 No

 Yes. Claim number on court claims registry (if known) ________ Filed on   ________________________ 
MM /  DD /  YYYY

5. Do you know if anyone
else has filed a proof
of claim for this claim?

 No
 Yes. Who made the earlier filing?  _____________________________

Debtor 1 __________________________________________________________________  

Debtor 2 ________________________________________________________________ 
(Spouse, if filing) 

United States Bankruptcy Court for the: __________ District of __________ 

Case number ___________________________________________ 

  Fill in this information to identify the case: 

Tehum Care Services, Inc.

Southern District of Texas

23-90086

Antoinette Windhurst

Frederick J. Petersen

259 N. Meyer Ave.

Tucson AZ 85701

520-624-8886

fpetersen@mcrazlaw.com
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Claim #631  Date Filed: 8/11/2023

Debtor's

EXHIBIT 4
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Official Form 410 Proof of Claim page 2

Part 2:  Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor?

 No
 Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ____   ____   ____  ____

7. How much is the claim? $_____________________________.  Does this amount include interest or other charges? 

 No

 Yes.  Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information.  

______________________________________________________________________________ 

9. Is all or part of the claim
secured?

 No
 Yes. The claim is secured by a lien on property.

Nature of property: 

 Real estate. If the claim is secured by the debtor’s principal residence, file a Mortgage Proof of Claim
Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle
 Other. Describe: _____________________________________________________________ 

Basis for perfection: _____________________________________________________________ 

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for 
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien has 
been filed or recorded.)  

Value of property:   $__________________ 

Amount of the claim that is secured:   $__________________ 

Amount of the claim that is unsecured:  $__________________ (The sum of the secured and unsecured 
amounts should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition:  $____________________ 

Annual Interest Rate (when case was filed) _______% 

 Fixed
 Variable

10. Is this claim based on a
lease?

 No

 Yes. Amount necessary to cure any default as of the date of the petition. $____________________ 

11. Is this claim subject to a
right of setoff?

 No

 Yes. Identify the property: ___________________________________________________________________

Wrongful death/vulnerable adult.

10,000,000.00

Case 23-90086    Claim 152-1    Filed 08/11/23    Desc Main Document      Page 2 of 31

Case 23-90086   Document 1664-4   Filed in TXSB on 08/14/24   Page 2 of 31



Case 23-90086    Claim 152-1    Filed 08/11/23    Desc Main Document      Page 3 of 31

Case 23-90086   Document 1664-4   Filed in TXSB on 08/14/24   Page 3 of 31



In re Tehum Care Services, Inc. 

In the United States Bankruptcy Court for the  

Southern District of Texas, Houston Division 

Case No. 23-90086 

 

Claim of Antoinette Windhurst, individually,  
and on behalf of the Estate of David Windhurst: 
 
By filing this claim, Windhurst does not consent to the jurisdiction of this Bankruptcy Court to 
resolve, determine, or liquidate the wrongful death litigation pending in Arizona Superior Court. 
Windhurst also does not consent to this Court adjudicating claims pending by Windhurst against 
non-debtor third parties. Windhurst has a constitutional right to a jury trial, and the liquidation of 
wrongful death cases are explicitly not within the core jurisdiction of this bankruptcy court. 28 
U.S.C. § 157(b)(2), (4), (5). Windhurst is filing this claim only to preserve her rights, and the 
filing should not be deemed a consent to jurisdiction, nor a waiver of the right for this claim to be 
determined in State Court. 
 
Further, Windhurst does not acknowledge, in filing this claim, that the asserted “divisional 
merger” was appropriately completed, or that Tehum Care Services, Inc. is a proper, or the only 
proper, defendant in its case. Windhurst files this claim as an amount to be decided at trial. That 
is necessary because the claimed divisional merger was actively concealed from the parties and 
the Court in the pending Arizona action. Notably, counsel for Corizon Health appeared in Court 
and participated in a mediation, without disclosing that Corizon Health had undergone the 
claimed divisional merger. Windhurst reserves all rights to seek a determination, in the context 
of liquidation, the proper defendant(s), which may include Tehum Care Services, Inc., Yescare, 
CHS TX, or other related individuals or entities, in addition to the third-party defendants already 
named in the action. Disclosure by the Defendant(s), related discovery, and a determination by 
the Arizona Courts has been stayed by this Bankruptcy, so all rights are reserved until such 
determination is made. 
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MESCH CLARK ROTHSCHILD 
259 North Meyer Avenue 
Tucson, Arizona 85701 
Phone:   (520) 624-8886 
Fax:     (520) 798-1037 
Email: mcrawford@mcrazlaw.com 
By: Michael J. Crawford, # 13802 
 96126-1/lav 
Attorneys for Plaintiffs 
 

ARIZONA SUPERIOR COURT 
 

PIMA COUNTY 
 

ANTOINETTE WINDHURST, a 
single/widowed woman on behalf of 
herself and as Personal Representative of 
the Estate of her deceased husband, 
DAVID WINDHURST,  
 
    Plaintiffs, 
 
-vs- 
 
ARIZONA DEPARTMENT OF 
CORRECTIONS, a governmental entity; 
CHARLES RYAN, in his individual 
capacity as the Director of Arizona 
Department of Corrections; STATE OF 
ARIZONA, a governmental entity; 
CORIZON HEALTH, INC., a business 
domiciled in Arizona; and JOHN DOES 
and JANE DOES 1-10, married couples; 
ABC PARTNERSHIPS 11-20; and/or 
XYZ CORPORATIONS 21-30, fictitious 
entities, 
 
    Defendants. 
 

 
No. 

 
COMPLAINT 

(Wrongful Death; Medical 
Malpractice; Adult Protective Service 

Act/A.R.S. §46-451, et seq.) 
 

(Jury Trial Requested) 
 

(Honorable ___________________) 

Plaintiffs, for their complaint, allege as follows: 

FILED
TONI L. HELLON

CLERK, SUPERIOR COURT

12/22/2017 1:57:29 PM

BY: ALAN WALKER
DEPUTY 

HON. LESLIE MILLER
Case No. C20175978
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THE PLAINTIFFS 

1. David Windhurst (“David”), age 56 (DOB: 6/24/1960) died on December 25, 

2016, in Pima County, Arizona. 

2. Antoinette Budnick Windhurst was married to David Windhurst at the time of 

David’s death on December 25, 2016. 

3. On December 6, 2017, the Maricopa County Superior Court in Case No. 

PB2017-001475 appointed Antoinette Windhurst as Personal Representative of David 

Windhurst’s estate. 

4. At the time of his death, David Windhurst was a resident of Pima County, 

Arizona, residing in the Arizona State Prison Complex in Tucson (“ASPC-T”). 

THE DEFENDANTS 

5. Defendant Charles Ryan is the Director of the Arizona Department of 

Corrections. 

6. Defendant Charles Ryan is a resident of Maricopa County, Arizona. 

7. Defendants State of Arizona and the Arizona Department of Corrections are 

governmental entities that provided healthcare to David Windhurst either through direct 

employment of medical clinical personnel and/or through its contract with Corizon Health, 

Inc. and/or contracts with other healthcare providers. 

8. Defendant Corizon Health, Inc., conducted business in Arizona and provided 

healthcare to David Windhurst through its agents and employees. 

JURISDICTION 

9. The substantial majority of the events giving rise to this Complaint occurred in 

Pima County, Arizona. 

10. This matter exceeds the applicable compulsory arbitration limits such that it is 

not subject to compulsory arbitration. 

11. Plaintiffs have a legal right to a jury trial if this case is not resolved or 
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disposed of by motion. 

12. This Court has personal and subject matter jurisdiction over this matter. 

13. Venue is proper in this county. 

GENERAL ALLEGATIONS 

14. In 2016, David Windhurst was an inmate at the Arizona Department of 

Corrections (“ADOC”), Inmate #288503. 

15. He was housed at the Arizona State Prison Complex in Florence (“ASPC-F) in 

the beginning of the year and ASPC-T in the latter part of the year. 

16. At the time of his incarceration, David Windhurst was medically fragile, 

having a high thoracic spinal cord injury with bilateral above-the-knee limb amputation, 

with his left hip having been fully disarticulated (amputation through the hip joint). 

17. At the time of his incarceration, David Windhurst had multiple complex 

medical issues including, but not limited to, pressure ulcer wound care/management with a 

history of chronic pressure ulcers in his perineum and sacral areas; suprapubic catheter care, 

infectious prevention and management; Type I diabetes mellitus (insulin dependent); 

anemia; hypertension; chronic kidney disease; chronic pan, neuropathy; alterations in bowel 

function due to multiple skin flap procedures resulting in the relocation of his rectum; 

muscle spasms; and hypothyroidism. 

18. Consistent with the ADOC Department Manual, Chapter 1100, the ADOC 

assumed responsibility for the delivery of “appropriate and uninterrupted healthcare” for 

David Windhurst to manage these various complex chronic conditions. 

19. On February 6, 2016, the ADOC received a Critical Urine Culture Result of 

David Windhurst, which was positive for MRSA, Methicillin Resistant Staphylococcus 

Aureus. 

20. Despite this Critical Urine Culture result, Defendants’ agents and/or 

employees ignored the signs and symptoms and denied and/or delayed David Windhurst 
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from getting appropriate medical treatment. 

21. It was not until February 27, 2016, over 21 days later, when David 

Windhurst’s medical condition was critical that Defendants’ employees and/or agents 

addressed his acute medical condition.   

22. It was at this time that he was transported to Mountain Vista Medical Center 

in Phoenix. 

23. When David Windhurst arrived at Mountain Vista Medical Center on 

February 27, 2016, he was severely septic and in acute respiratory and renal failure from 

MRSA. 

24. At the time, he was intubated and placed on a ventilator. 

25. David Windhurst remained at Mountain Vista Medical Center from February 

27, 2016, to April 7, 2016, in the Intensive Care Unit for nearly his entire hospitalization. 

26. Because he was so clinically deteriorated prior to the hospital transfer, he was 

unable to be weaned from the ventilator and had a tracheotomy tube placed on March 13, 

2016. 

27. Additionally, for similar reasons, the deterioration or tracheotomy affected his 

swallowing reflex and a feeding tube (PEG) was also placed.  

28. On April 7, 2016, David Windhurst returned to the ADOC, and was placed in 

the ASPC-T unit. 

29. Sometime in June 2016, his feeding tube was removed and in July 2016 the 

tracheotomy tube was removed. 

30. In early September 2016, David Windhurst developed a rash on his chest and 

shoulders. 

31. No specialist skilled in complex disease management was consulted nor were 

any labs ordered to assist in a differential diagnosis regarding the rash David Windhurst 

developed in early September 2016. 
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32. By October 30, 2016, David Windhurst reported feeling that he had “bugs” 

below his skin.  

33. At this time, David Windhurst’s urine was described as light brown. 

34. On November 10, 2016, a “lump” on the side of David Windhurst’s jaw was 

described as a “tumor like, hard raised, red and painful” area, and David’s mental status was 

described as confused. 

35. On November 11, 2016, David’s urine tested positive via a urine dipstick for 

blood, white blood cells and protein from a sample described as cloudy, brown/pink urine, 

which was also described as dark-blood tinged urine. 

36. Also on that day, David’s neck mass worsened. 

37. Despite this, no lab studies to ascertain renal function or systemic infection 

status were ordered. 

38. No connection was documented to suggest nurses were seeing symptoms 

consistent with renal failure and possible uremic pruritus. 

39. No request for kidney or infectious disease specialist support was made. 

40. On November 12, 2016, David complained of right ear pain and a lump on the 

side of his jaw. 

41. By November 14, 2016, David’s eardrum ruptured with malodorous/purulent 

drainage and the lump was classified as lymphadenitis (swollen lymph node). 

42. Despite the deterioration of David’s condition, no appropriate diagnostic tests 

and/or referral to physician specialists were made or ordered.  

43. Also on November 14, 2016, David was described as “very pale” with a 

“glassy glaze” and “delusional.” 

44. Despite David having an infected ear, infected lymph system, infected urine 

and unexplained body rash, no recommendation for physician diagnosis or intervention was 

made. 

Case 23-90086    Claim 152-1    Filed 08/11/23    Desc Main Document      Page 9 of 31

Case 23-90086   Document 1664-4   Filed in TXSB on 08/14/24   Page 9 of 31



 

6 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

45. The nursing staff merely continued to document David’s decline without 

appropriate intervention or advocacy. 

46. In the early morning hours of November 15, 2016, David Windhurst’s further 

clinical decline was noted as having decreased urine output, tea colored urine with signs and 

symptoms of dehydration, low blood pressure and low sugar levels. 

47. On the afternoon of November 15, 2016, David’s urine culture result showed 

large amounts of particularly resistant bacteria named Pseudomonas Aeruginosa, often 

associated with facility-acquired infections. 

48. Despite the changes in David’s mental status, his chaotic blood sugars, his 

need for IV fluids for poor intake and low urine output, no lab chemistry studies were 

ordered, intake and output balances were not scrutinized, weights were not taken, and 

specialists were not consulted. 

49. David’s clinical presentation in November 2016 was nearly identical to that 

experienced in February 2016 when David was diagnosed with acute respiratory failure and 

severe sepsis. 

50. On November 16, 2016, David’s blood sugar was dangerously low at 52 

mg/dl.  

51. After intervention, repeat blood sugars remained low at 55 mg/dl and 67 

mg/dl. 

52. Still no physician was called and no lab or other diagnostic tests were ordered. 

53. At this time, David’s right neck mass was now described as “greatly 

enlarged,” his lips were documented as “very dry” and his nurses continued to describe 

David as “glassy eyed,” and his urine output was described as “yellow with brown/pink 

clusters of tissue looking concretions.”  

54. Despite this, nursing staff continued to morbidly document David’s clinical 

decline rather than intervene on his behalf as would be expected and required in their well-
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understood role as patient advocate. 

55. By 12:55 a.m. on November 18, 2016, ADOC staff stated that David “was not 

doing well,” “had a hard time swallowing,” and was “confused” with a slow reaction. 

56. By 2:53 a.m. on November 18, 2016, David’s lungs were so full of fluid that 

the nurse documented “[w]et rales were noted from the doorway.” 

57. On November 18, 2016, between 12:55 a.m. and 5:34 a.m., nurses attempted 

to reach the on-call Advanced Practice Registered Nurse (“APRN”) and physician six times, 

without response. 

58. At 5:34 a.m., the doctor working for Defendants did not come in and assess 

David but merely ordered 40 mg of IVP Lasix for a patient whose last documented blood 

pressure was 86/47. 

59. On November 18, 2016, at 5:54 a.m. David coded. 

60. At that time, he was transported to Banner University Medical Center – South 

Campus (“BUMC”). 

61. Upon arrival at BUMC, David was diagnosed with uroseptic shock, renal 

failure, anemia and oropharyngeal (mouth and throat) ulcerations. 

62. The cause of David’s sepsis was documented as probable from infected 

urinary catheter or the decubitus ulcers.  He was also diagnosed with bilateral pneumonia. 

63. From November 18, 2016, to December 25, 016, David endured an extensive 

hospital course at BUMC that included multiple ICU stays. 

64. David was deemed clinically unable to undergo conscious sedation anesthesia 

to have a feeding tube (PEG) tube placed again in his abdomen, thought to be related to his 

previous protracted hospital stay for respiratory failure and severe sepsis.   

65. On December 25, 2016, while still at BUMC, David Windhurst died 

approximately one month before his scheduled release from the ADOC. 
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COUNT ONE 

(WRONGFUL DEATH:A.R.S. §12-611, et seq.; 
MEDICAL MALPRACTICE: A.R.S. §12-561, et seq.) 

66. Antoinette Windhurst is a wrongful death claimant pursuant to A.R.S. §12-

612(A). 

67. Defendants have a non-delegable duty for the care, custody and control of 

inmates within the Arizona State Prison Complex system. 

68. Defendants’ non-delegable duty includes adequate medical care.  

69. Defendants also have a statutory duty to provide adequate medical care 

pursuant to A.R.S. §31-201.01. 

70. Defendants were required to provide care to David Windhurst commensurate 

with what would be available in the community. 

71. The standard of care required that David receive more than just monitoring of 

his decline into severe sepsis from systemic and persistent mismanagement of his diabetes, 

kidney disease, wound care, peptic ulcer disease and other chronic conditions. 

72. Despite David’s multiple and complex chronic conditions, Defendants 

consistently and improperly delegated his care to family practice nurse practitioners with 

limited oversight from family practice or necessary specialist physicians. 

73. Defendants engaged in systematic repetitive negligent care. 

74. Defendants had a duty to David, breached their duty, and caused David’s 

death by failing to provide appropriate assessment, intervention, and timely transfer to the 

acute-care setting. 

75. Defendants also consistently violated the Nurse Practice Act and Arizona 

regulations requiring advanced practice registered nurses to refer a patient to a physician 

and consult with other healthcare providers when a condition is beyond the APRN’s 

knowledge and experience in direct violation of A.R.S. §§32-1601 and 32-1606; and 
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Arizona Administrative Code R4-19-508. 

76. Under A.R.S. §31-201.01, Charles Ryan was required to provide medical and 

health services to prisoners. 

77. The ADOC, through Charles Ryan, further promulgated a policy stating that 

“the assistant director for ADC Health Services Contract Monitoring Bureau shall hold the 

contract providing health services accountable to ensure all inmates are provided access to 

scheduled and emergency (as needed) healthcare.” The policy also required that 

“appropriate and uninterrupted healthcare be provided to inmates with chronic health 

conditions.” 

78. David Windhurst did not receive appropriate chronic healthcare 

commensurate with his complex medical management needs. His various chronic conditions 

collectively required consistent specialist oversight for safe management, which did not 

occur. 

79. David Windhurst never received an infectious disease specialist consult even 

when experiencing a rash over 60% of his body, a ruptured eardrum and acute mass in the 

area of his parotid gland, purulent drainage from his decubitus wounds, and significant 

antibiotic resistant urine cultures. 

80. David Windhurst was not even afforded regular face-to-face family practice 

physician visits.  Instead, his complex care was entirely mismanaged by nurses and family 

nurse practitioners outside of the appropriate scope of practice. 

81. Defendants failed to follow state law and its policies and procedures related to 

inmate healthcare to ensure adequate healthcare and access to emergency healthcare for 

David Windhurst. These failures fell below the standard of care. 

82. Defendants are liable for the acts and omissions of their employees and/or 

agents acting within the course and scope of their employment or contract.  

83. Defendants, each of them, breached the applicable standard of care they owed 
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to David Windhurst by failing to provide adequate medical treatment to him. 

84. Defendants, through their employees and/or agents, failed to exercise that 

degree of care, skill and learning that would be expected under similar circumstances of a 

reasonably prudent healthcare provider within this State in negligently monitoring, 

evaluating, and treating David Windhurst. 

85. Defendants’ breach of the applicable standard of care directly and proximately 

caused David Windhurst’s death; and, thus, injury to Plaintiffs. 

COUNT TWO 

(ADULT PROTECTIVE SERVICE ACT [“APSA”]: A.R.S. §46-451 et seq.) 

86. Plaintiffs allege and incorporate all prior paragraphs herein. 

87. Defendants are each an enterprise, as defined by A.R.S. §46-455(Q), that 

assumed a legal duty to provide care to David Windhurst.  

88. David Windhurst was a “vulnerable adult” as defined by A.R.S. §46-

451(A)(9) when he was at the ASPC-F and ASPC-T in 2016. 

89. David Windhurst was injured by Defendants’ negligent acts or omissions. 

90. Defendants were independently negligent and also derivatively negligent for 

the acts of their employees and/or agents. 

91. Injury to a vulnerable adult caused by negligent acts or omissions constitute 

“abuse” under A.R.S. §46-451(A)(1)(b). 

92. Antoinette Windhurst has standing to bring this APSA claim, pursuant to 

A.R.S. §46-455(B) and A.R.S. §46-455(O). 

93. Defendants’ conduct here constitutes an “evil mind” pursuant to RAJI (Civil) 

Personal Injury Damages 4, such that Plaintiff is entitled to punitive damages. See A.R.S. 

§46-455(H)(4). 
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COUNT THREE 
(PUNITIVE DAMAGES) 

94. Plaintiffs allege and incorporate all prior paragraphs herein. 

95. Defendant Ryan is an official policymaker responsible for promulgating 

appropriate policies and procedures at the ASPC-F and the ASPC-T. 

96. Defendants operated the ASPC-F and the ASPC-T in a manner in which he 

knew or should have known that David Windhurst would suffer physical harm. 

97. Defendants pursued a course of conduct knowing or having reason to know 

that it or they created a substantial risk of significant harm to David Windhurst so as to 

justify an award of punitive damages. 

98. Defendants consciously and deliberately disregarded David Windhurst’s 

interests and rights. 

99. As a direct and proximate result of the aforementioned negligence, reckless 

and intentional acts, David Windhurst died. 

WHEREFORE, Plaintiffs ask this Court to enter judgment in her favor and against 

Defendants as follows: 

a. For wrongful death damages recoverable by RAJI (Civil) 5th Personal 

Injury Damages 3, A.R.S. §§12-613, 46-455(H)(4), and applicable law; 

b. For all APSA damages recoverable by A.R.S. §46-455(H).   

c. For punitive damages pursuant to RAJI (Civil) 5th Personal Injury 

Damages 4, A.R.S. §46-455(H)(4), and applicable law. 

d. For costs in accordance with A.R.S. §§12-332 and 46-455(H)(4). 

e. For such other and further relief as the Court deems just and proper. 

 

 

. . .  
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Dated December 22, 2017. 

       MESCH, CLARK ROTHSCHILD, P.C. 
 
 
 
       By s/Michael J. Crawford   
        Michael J. Crawford  
        Attorneys for Plaintiffs 
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Valitas Health Services, Inc. 5-10229 
103 Powell Court 
Brentwood, TN 37027 

 
 
 
 
 
 
 
We at Coverys thank you for selecting us for your insurance service needs. Backed by long 
term financial strength and stability, we have protected our policyholders and defended good 
medicine for over thirty years. Enclosed you will find your commercial liability policy which 
includes your declarations page along with policy coverage parts and endorsements that are 
applicable to this insurance policy. 

For additional information regarding Coverys' services, please see the following 
enclosures: 

COV 013 01/15  Patient Safety Organization Membership Fees Reimbursement 

Risk Mgmt Seize the Strategic Advantage with Coverys Risk Management 

CO/MI-44 Facility Consultation 

CO/MI-45 Physician Consultation 

CO/MI-46 Facility Resources and Education 

CO/MI-47 Physician Resources and Education 

Further, Coverys takes its responsibilities to its policyholders, and their obligations under the 
Health Insurance Portability and Accountability Act of 1996 (HIPAA), seriously. Accordingly, we 
have prepared and signed a business associate agreement that complies with all HIPAA 
requirements and describes how we will use and safeguard the protected health information 
that you provide to us. The agreement can be downloaded at www.coverys.com/CSICHIPAA. 
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COMMON POLICY DECLARATIONS 
Renewal Declarations 

FIRST NAMED INSURED AND ADDRESS: 
Valitas Health Services, Inc. 
103 Powell Court 
Brentwood, TN 37027

PRODUCER: 

John D. McCann 
JDM & Associates 
1550-1 Village Square Blvd 
Tallahassee, FL 32309  

POLICY PERIOD: 03/04/2017 to 03/04/2018 at 12:01 A.M. 

Standard Time at Named Insured address 
Above

DESCRIPTION OF BUSINESS: 
Correctional Healthcare

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS POLICY, 
WE AGREE WITH YOU TO PROVIDE THE INSURANCE COVERAGE STATED IN THIS POLICY. 

COMMERCIAL LIABILITY POLICY       Policy Number: 5-10229 

 Former Policy Number: 5-10038 

THIS POLICY CONTAINS AGGREGATE LIMITS; REFER TO SECTION III. OUR LIMIT OF LIABILITY OF THE 
COVERAGE PART FOR DETAILS. 

Coverage Parts
Coverage Type / 
Retroactive Date Limits Deductibles

Excess Medical Professional and 
Umbrella Liability

A.   Excess Medical 
Professional Liability

Coverage A 
Retroactive Date: 03/04/2013

$8,000,000 Per Claim 

$8,000,000 Annual 
Aggregate 

(ALAE is paid in addition 
to limits)

Not Applicable

FORMS AND ENDORSEMENTS 

COM 003 CS 03/15 Amendment to the Definition of Insured 

COM 004 CS 03/15 Service of Suit Endorsement 

DEC 007A 07/14 Excess Medical Professional ad Umbrella Liability – Schedule of Underlying Coverages 

EXC 001C CS 05/16  Excess Follow Form Coverage Part 

TOTAL PREMIUM:  

Sam Mezzich Richard G. Hayes 
President Treasurer 

CPD 001 07/14 Page 1 

Pursuant to Arizona Revised Statutes Section 20-401.1,  Sub-Section B, Paragraph 1, this policy is issued by an 
insurer that does not possess a certificate of authority from the Director of the Arizona Department of 
Insurance. If the insurer that issued this policy becomes insolvent, insureds or claimants will not be eligible for 
insurance guaranty fund protection pursuant to Arizona Revised Statutes Title 20
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AMENDMENT TO THE DEFINITION OF INSURED 
 

Attached to and forming 
part of Policy Number: 

First Named Insured: Policy Period: 

5-10038 Valitas Health Services, Inc. 03/04/2017 – 03/04/2018 

 
 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

 
This endorsement modifies insurance provided under the following: 

Entity Medical Professional Liability Coverage Part 

SCHEDULE 

 

Name of Person or 
Organization 

Party ID (if 
applicable) 

Retroactive Date (if 
applicable) 

Activities 

Corizon Health, Inc.  03/04/2013 Correctional Healthcare 
 

Subject to all other terms and conditions of the POLICY, it is agreed and understood that Section II. Definition of 
Insured is amended to include as an INSURED the Person(s) or Organization(s) shown in the Schedule above, 
but only with respect to the activities indicated above. 

This additional insured shall share in the Limits of Liability of the FIRST NAMED INSURED, and this extension of 
coverage shall not increase OUR Limit of Liability. 

Nothing in this endorsement shall vary, alter, waive or extend any of the terms and conditions of the POLICY, 
other than as expressly stated above. 

 

 

Sam Mezzich Richard G. Hayes 
President  Treasurer 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Activity No: 
 

COM 003 CS 03/15 Date Produced: Page 1 
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SERVICE OF SUIT ENDORSEMENT 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

This endorsement modifies coverage provided under the following: 

Entity Professional Liability Coverage Part 
Provider Professional Liability Coverage Part 
Sexual Misconduct Coverage Part 
Professional Conduct Review Coverage Part 
Commercial General Liability Coverage Part 
Employee Benefits Liability Coverage Part 
Excess Medical Professional & Umbrella Liability Coverage Part 

 

 
Subject to all other terms and conditions of this POLICY, it is agreed and understood that: 

In the event of OUR failure or alleged failure to pay any amount claimed under this POLICY, WE, at the request of 
the FIRST NAMED INSURED, will submit to the jurisdiction of any court of competent jurisdiction and proper 
venue within the United States and will comply with all requirements necessary to give such court jurisdiction and 
all matters arising hereunder shall be determined in accordance with the law and practice of such Court. 

It is further agreed that service of process in such suit may be made upon state officer bearing the title 
‘Commissioner,’ ‘Director’ or ‘Superintendent’ of Insurance of the state or commonwealth wherein the risk covered 
by this POLICY is located, and that in any suit instituted against it upon this POLICY WE will abide by the final 
decision of such Court or any Appellate Court in the event of an appeal. The state officer bearing the title 
‘Commissioner,’ ‘Director’ or ‘Superintendent’ of Insurance of the state or commonwealth wherein the risk covered 
by this POLICY is located is hereby authorized and directed to accept service of process on behalf of US in any 
such suit and/or upon the FIRST NAMED INSURED’S request to give a written undertaking to the FIRST NAMED 
INSURED that they will enter a general appearance upon OUR behalf in the event such suit shall be instituted. 

Nothing in this endorsement shall vary, alter, waive or extend any of the terms and conditions of the POLICY, 
other than as expressly stated above. 

 

 
Sam Mezzich Richard G. Hayes 

President  Treasurer 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Activity No.: 
 

COM 004 CS 03/15 Date Produced: 03/11/2015 Page 1 
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EXCESS MEDICAL PROFESSIONAL AND UMBRELLA LIABILITY 
Schedule of Underlying Insurance 

 
 

 
Underlying Liability Insurance 

Carrier 
Policy Number 
Policy Period 

 

 
Underlying Limits 

Coverage A: Excess Medical Professional Liability 
Entity Medical Professional Liability Lone Star Alliance 

 
 

 

$2,000,000 Per Claim 
 4-453898 $6,000,000 Aggregate 
 03/04/2017 to 03/04/2018  

 
Sam Mezzich Richard G. Hayes 

President  Treasurer 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Activity No: 

DEC 007A 07/14 Date Produced: Page 1 
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EXCESS LIABILITY COVERAGE – FOLLOWING FORM 

Throughout this POLICY the words YOU and YOUR refer to the INSURED as defined in Section II. Definition of 
Insured. The words WE, US and OUR refer to the insurer named on the DECLARATIONS. 

Capitalized words and phrases have special meaning as defined in this POLICY. 

This POLICY is issued in return for the payment of premium and is subject to the DECLARATIONS and to all of the 
terms, conditions, definitions and exclusions. Read the entire POLICY and the UNDERLYING INSURANCE 
carefully to determine YOUR rights and duties and what is and is not covered. 

 

IMPORTANT NOTICE 
 

Where the CONTROLLING UNDERLYING INSURANCE is provided on a claims made basis, this POLICY 

also provides coverage on a claims made basis. Claims made coverage under this POLICY applies only to 

CLAIMS that are first made against the INSURED and reported to US during the POLICY PERIOD or an 

EXTENDED REPORTING PERIOD, if any, and that arise out of INCIDENTS taking place on or after the 

RETROACTIVE DATE stated in the DECLARATIONS. Please review this POLICY carefully and discuss the 

coverage with your insurance broker. 

 

Section I. Excess Liability 
 

A. Insuring Agreements 

WE will pay on YOUR behalf those sums, in excess of the RETAINED LIMIT and up to the applicable Limit 
of Liability stated in the DECLARATIONS, that YOU become legally obligated to pay as DAMAGES 
because of a CLAIM for an EVENT to which this POLICY applies. 

This POLICY applies only if the CONTROLLING UNDERLYING INSURANCE also applies, or would apply 
but for the exhaustion of its limits solely by the payment by the CONTROLLING UNDERLYING INSURER 
of DAMAGES covered by the CONTROLLING UNDERLYING INSURANCE in satisfaction of judgments or 
settlements of CLAIMS against INSUREDS and/or by DEFENSE COSTS when included in the limits of 
such CONTROLLING UNDERLYING INSURANCE, and the RETAINED LIMIT has been exhausted as set 
forth in Section VIII. H below. In addition: 

1. When the CONTROLLING UNDERLYING INSURANCE is designated as claims made in the 
DECLARATIONS, this POLICY applies only if: 

a. The EVENT takes place on or after the RETROACTIVE DATE and before the end of the 
POLICY PERIOD and takes place in the Coverage Territory set forth in Section V. 
Coverage Territory; 

b. A CLAIM for DAMAGES is first made against YOU and reported to US in writing during the 
POLICY PERIOD or, if applicable, any EXTENDED REPORTING PERIOD. 

2. When the CONTROLLING UNDERLYING INSURANCE is designated as occurrence-based in the 
DECLARATIONS, this POLICY applies only if the EVENT takes place during the POLICY PERIOD 
in the Coverage Territory set forth in Section V. Coverage Territory. 

3. This POLICY is subject to all of the terms, conditions, definitions, and exclusions of the 
CONTROLLING UNDERLYING INSURANCE shown in the DECLARATIONS, except for the limits 
of liability and any other provisions to the contrary contained in this POLICY. 

WE will not be obligated to defend any SUIT against an INSURED but WE have the right, in OUR sole 
discretion to defend, or to participate in the defense of, any CLAIM or SUIT seeking DAMAGES to which 
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this POLICY may apply, as set forth in Section IV. Defense, Settlement and Claim Expenses. WE have no 
obligation to perform acts or services or to pay any costs or expenses unless expressly provided for under 
Section IV. Defense, Settlement and Claim Expenses. 

B. Reporting a Claim or Incident for Claims Made Coverage 

The following apply whenever the CONTROLLING UNDERLYING INSURANCE is designated in the 
DECLARATIONS as providing coverage on a claims made basis: 

1. As a condition precedent to OUR obligations under this POLICY, YOU must give written notice to 
US of any CLAIM made against YOU as soon as practicable during the POLICY PERIOD or any 
applicable EXTENDED REPORTING PERIOD. 

2. If during the POLICY PERIOD an INSURED becomes aware of any actual or alleged INCIDENT, 
EVENT or circumstance which may reasonably be expected to give rise to a CLAIM for DAMAGES 
potentially covered by this POLICY and gives written notice to US and the UNDERLYING 
INSURERS of such INCIDENT, EVENT or circumstance, then any such CLAIMS subsequently 
made and reported to US as soon as practicable that are based upon, result from or are related to 
such INCIDENTS, EVENTS or circumstances shall be considered first made and reported to US 
during the POLICY PERIOD but only if such CLAIMS are also considered first made and reported 
to the UNDERLYING INSURERS during the policy period of the UNDERLYING INSURANCE. 

3. The following shall not be considered notice of a CLAIM, EVENT, INCIDENT or circumstance: 

a. Reports made to US orally by or on behalf of any INSURED or any other person; 

b. Reports, documents or surveys authored by or furnished to US in connection with any 
engineering, loss control, risk management, quality assurance services or any application 
for insurance; or 

c. Notice given to any attorney retained to defend YOU in any CLAIM or SUIT. 

4. This POLICY provides coverage for a CLAIM first made against YOU during the POLICY PERIOD 
or any applicable EXTENDED REPORTING PERIOD only if YOU have satisfied YOUR obligations 
pursuant to this POLICY and all UNDERLYING INSURANCE with respect to the reporting of 
CLAIMS, INCIDENTS, EVENTS, INJURIES or circumstances. 

C. Reporting Period Option for Claims Made Coverage 

If either WE or the FIRST NAMED INSURED cancels or non-renews this POLICY, the FIRST NAMED 
INSURED shall have the right to have issued an endorsement providing an EXTENDED REPORTING 
PERIOD during which CLAIMS otherwise covered by this POLICY may be first made against YOU and 
reported to US, if the FIRST NAMED INSURED: 

1. Gives US written notice within thirty (30) days after such cancellation or non-renewal; 

2. Pays to US all premiums due for the POLICY, if any, and pays to US all premiums charged by US 
for the EXTENDED REPORTING PERIOD. Payment of premium for the POLICY and payment of 
the premium for the EXTENDED REPORTING PERIOD shall be made as invoiced by US, or the 
EXTENDED REPORTING PERIOD will terminate and will not be reinstated; and 

3. Obtains an endorsement extending, for a period as least as long as the EXTENDED REPORTING 
PERIOD provided by US, the time during which CLAIMS otherwise covered by the UNDERLYING 
INSURANCE may be first made and reported to the UNDERLYING INSURER 

The EXTENDED REPORTING PERIOD applies only to EVENTS that are covered by any CONTROLLING 
UNDERLYING INSURANCE that is designated in the DECLARATIONS as claims made and that take place 
on or after the RETROACTIVE DATE stated in the DECLARATIONS and prior to the cancellation or non- 
renewal of this POLICY. The Limits of Liability stated in the DECLARATIONS shall not be increased by any 
EXTENDED REPORTING PERIOD. 
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Section II. Definition of Insured 
 

A. Each person who qualifies as an insured in the CONTROLLING UNDERLYING INSURANCE, qualifies as 
an INSURED under this POLICY. 

B. Any additional insured added by endorsement to the CONTROLLING UNDERLYING INSURANCE will 
automatically be an additional INSURED under this POLICY. However, if coverage provided to such 
additional INSURED is required by a contract or agreement with an INSURED, the most WE will pay on 
behalf of the additional INSURED is the amount of insurance required by the contract or agreement, less 
all amounts payable by the UNDERLYING INSURANCE and all OTHER INSURANCE available to the 
additional INSURED. 

Coverage provided by this POLICY for any such additional INSURED will not be broader than the coverage 
provided by the CONTROLLING UNDERLYING INSURANCE to that additional INSURED. 

 

Section III. Our Limit of Liability 
 

A. The Combined Aggregate Limit stated in the DECLARATIONS is the total amount that WE will pay in excess 
of the RETAINED LIMIT for all DAMAGES to which this POLICY applies, regardless of the number of 
INSUREDS, CLAIMS made, SUITS brought, INCIDENTS, EVENTS, number of autos or vehicles involved 
in an accident, persons injured or properties damaged, or persons asserting CLAIMS. 

B. Subject to Paragraph A., where an Each Incident Limit is stated in the DECLARATIONS: 

1. Regardless of the number of CLAIMS made, SUITS brought, the number of persons injured or 
persons asserting CLAIMS (including without limitation CLAIMS and SUITS for death or loss of 
consortium, society or services), the number of INCIDENTS, EVENTS, the number of properties 
damaged, the number of autos or vehicles involved in an accident, the number of INSUREDS 
involved or the number or nature of any INJURIES, the Each Incident Limit is the most WE will pay 
in excess of the RETAINED LIMIT for all DAMAGES to which this POLICY applies because of all 
INJURY arising out of any one INCIDENT or multiple related INCIDENTS. 

2. Regardless of the number of CLAIMS made, SUITS brought, the number of persons injured or 
persons asserting CLAIMS (including without limitation CLAIMS and SUITS for death or loss of 
consortium, society or services), the number of INCIDENTS, EVENTS, the number of properties 
damaged, the number of autos or vehicles involved in an accident, the number of INSUREDS 
involved or the number or nature of any INJURIES, multiple INCIDENTS shall be deemed to be 
related: 

a. If they are based upon, arise out of, directly or indirectly result from, are in consequence 
of, or in any way involve or share one or more of the same PROFESSIONAL SERVICES, 
EVENTS, facts, circumstances, transactions, events, advice, decisions, courses of 
treatment or exposure to the same general conditions; 

b. If they arise out of or in any way involve the performance of PROFESSIONAL SERVICES 
to, for or concerning a woman or her unborn child(ren) or both during the course of a 
pregnancy (including pre-natal and post-natal care), labor or delivery; 

c. If they arise out of or in any way involve the performance of PROFESSIONAL SERVICES 
to, for or concerning a single patient; and 

d. If they in any way involve alleged harm to a single person or organization. 

3. Regardless of the number of CLAIMS made, SUITS brought, the number of persons injured or 
persons asserting CLAIMS (including without limitation CLAIMS and SUITS for death or loss of 
consortium, society or services), the number of INCIDENTS, EVENTS, the number of properties 
damaged, the number of autos or vehicles involved in an accident, the number of INSUREDS 
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involved or the number or nature of any INJURIES, in no event shall more than one Each Incident 
Limit of Liability of this POLICY or the Each Incident limit of liability of more than one policy or 
coverage part issued by US or by any of OUR affiliated insurance companies apply to any one 
INCIDENT or multiple related INCIDENTS. 

4. If the CONTROLLING UNDERLYING INSURANCE provides coverage on an occurrence basis: 

a. Where INJURY is required to take place during the policy period in order for the 
CONTROLLING UNDERLYING INSURANCE to provide coverage, if INJURY arising out 
of any one INCIDENT occurs, or INJURY arising out of multiple related INCIDENTS 
occurs, during the POLICY PERIOD and during the policy period of applicable excess or 
umbrella liability policy issued by US or any of OUR affiliated companies, then all such 
INJURY will be deemed to have occurred during the policy period of the first such policy 
and shall be subject to a single Each Incident Limit of Liability of the first such policy or 
coverage part when the first such INJURY or occurs; 

b. Where an INCIDENT is required to take place during the policy period in order for the 
CONTROLLING UNDERLYING INSURANCE to provide coverage, if any one INCIDENT 
occurs, or multiple related INCIDENTS occur, during the POLICY PERIOD and during the 
policy period of any other an applicable excess or umbrella liability policy issued by US or 
by any of OUR affiliated companies, then all such INCIDENTS will be deemed to have 
occurred during the policy period of the first such policy and shall be subject to a single 
Each Incident Limit of Liability of the first such policy when the first such INCIDENT 
occurs. 

5. If the CONTROLLING UNDERLYING INSURANCE provides coverage on a claims made basis, 
where any one INCIDENT gives rise, or multiple related INCIDENTS give rise, to CLAIMS made 
and reported to US during the POLICY PERIOD and claims made and reported during the policy 
period of an applicable excess or umbrella liability policy issued by US or by any of OUR affiliated 
companies, then, for purposes of the Limit of Liability, all such CLAIMS will be deemed to have 
been first made and reported during the effective period of the first such excess or umbrella policy 
when the first such CLAIM is first made and reported. Any and all CLAIMS shall be subject 
exclusively to one per claim limit of liability of that first policy. 

6. In no event shall more than one Each Incident Limit of Liability of this POLICY or the each 
incident limit of liability of more than one excess or umbrella policy or policy issued by US or by 
any of OUR affiliated insurance companies apply to any one INCIDENT, EVENT, CLAIM or SUIT 
or any series of related INCIDENTS, EVENTS, CLAIMS or SUITS. 

C. Subject to Paragraph A. above, where a Per Claim Limit is stated in the DECLARATIONS: 

1. Regardless of the number of CLAIMS made, SUITS brought, the number of persons injured or 
persons asserting CLAIMS (including without limitation CLAIMS and SUITS for death or loss of 
consortium, society or services), the number of INCIDENTS, EVENTS, the number of properties 
damaged, the number of autos or vehicles involved in an accident, the number of INSUREDS 
involved or the number or nature of any INJURIES, the Per Claim Limit is the most WE will pay in 
excess of the RETAINED LIMIT for all DAMAGES to which this POLICY applies because of all 
INJURY arising out of any one INCIDENT or multiple related INCIDENTS. 

2. Regardless of the number of CLAIMS made, SUITS brought, the number of persons injured or 
persons asserting CLAIMS (including without limitation CLAIMS and SUITS for death or loss of 
consortium, society or services), the number of INCIDENTS, EVENTS, the number of properties 
damaged, the number of autos or vehicles involved in an accident, the number of INSUREDS 
involved or the number or nature of any INJURIES, the following will be deemed to be a single 
CLAIM for purposes of determining OUR Limit of Liability: 
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a. All CLAIMS based upon, arising out of, directly or indirectly resulting from, in consequence 
of or in any way involving or sharing one or more of the same or related INCIDENTS, 
PROFESSIONAL SERVICES, EVENTS, facts, circumstances, transactions, events, 
advice, decisions, courses of treatment or exposure to the same general conditions; 

b. All CLAIMS based upon or arising out of one or more INCIDENTS in the performance of 
PROFESSIONAL SERVICES to, for or concerning a woman or her unborn child(ren) or 
both during the course of a pregnancy (including pre-natal and post-natal care), labor or 
delivery; 

c. All CLAIMS based upon or arising out of one or more INCIDENTS in the performance of 
PROFESSIONAL SERVICES to, for or concerning a single patient; and 

d. All CLAIMS based upon or arising out of one or more INCIDENTS, EVENTS or 
circumstances brought by or in any way involving a single person or organization. 

3. Where the CONTROLLING UNDERLYING INSURANCE provides coverage on a claims made 
basis, in each circumstance described in paragraphs C.2.a. through C.2.d. above, all such CLAIMS 
first made and reported to US during the POLICY PERIOD or any applicable EXTENDED 
REPORTING PERIOD, and all such claims made and reported during the effective period of an 
applicable excess or umbrella liability policy issued by US or by any of OUR affiliated insurance 
companies will, for purposes of the Limit of Liability, be deemed to have been first made and 
reported during the effective period of the first such excess or umbrella policy when the first such 
CLAIM is first made and reported. Any and all CLAIMS shall be subject exclusively to one per claim 
limit of liability of that first policy. 

4. Where the CONTROLLING UNDERLYING INSURANCE provides coverage on an occurrence 
basis, in each circumstance described in paragraphs C.2.a through C.2.d above, all CLAIMS arising 
out of such circumstance, in whole or in part, shall be subject exclusively to the per claim limit of 
liability of the policy in effect when the EVENT giving rise to the CLAIM took place. 

5. In no event shall more than one Per Claim Limit of Liability of this POLICY or the per claim limit of 
liability of more than one excess or umbrella policy or policy issued by US or by any of OUR 
affiliated insurance companies apply to any one INCIDENT, EVENT, CLAIM or SUIT or any series 
of related INCIDENTS, EVENTS, CLAIMS or SUITS. 

D. Where a Per Person or Organization Limit is stated in the Declarations, the Per Person or Organization 
Limit is the most WE will pay in excess of the RETAINED LIMIT for the sum of all DAMAGES awarded to 
any one person or organization, regardless of the number of INSUREDS, INCIDENTS, EVENTS, 
INJURIES, CLAIMS made, or SUITS brought. 

E. Where a Personal Injury and Advertising Injury Limit is stated in the DECLARATIONS, the Personal and 
Advertising Injury Limit is the most WE will pay in excess of the RETAINED LIMIT for the sum of all 
DAMAGES because of all PERSONAL AND ADVERTISING INJURY sustained by any one person or 
organization, regardless of the number of INSUREDS, INCIDENTS, EVENTS, INJURIES, CLAIMS made, 
or SUITS brought. 

F. Subject to paragraph C.3. above, if this POLICY and any other excess or umbrella policy or policy issued 
by US or by any of OUR affiliated insurance companies to an INSURED applies to the same INJURY, 
CLAIM, SUIT, INCIDENT, EVENT or any series of related INCIDENTS, EVENTS, CLAIMS or SUITS, 
regardless of whether or not such other policies have been issued for the same, a subsequent, prior or 
overlapping policy period and regardless of whether or not such other policies provide coverage on the 
same terms and conditions as this POLICY, then: 

1. The amount WE will pay on behalf of the INSURED shall not exceed the highest applicable Limit 
of Liability under any one such policy; and 
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2. The RETAINED LIMIT shall not be less than the highest applicable RETAINED LIMIT under any 
one such policy. 

This condition does not apply to any policy issued by US or by any company affiliated with US, that 
was issued to specifically apply in excess of this POLICY, or as UNDERLYING INSURANCE. 

G. Multiple INCIDENTS, EVENTS, CLAIMS or SUITS shall be deemed to be related if they arise out of, directly 
or indirectly result from, or in any way involve or share, one or more of the same or related INCIDENTS, 
PROFESSIONAL SERVICES, facts, circumstances, transactions, events, advice, decisions, courses of 
treatment, claimants, or exposure to the same general conditions. 

H. With respect to those organizations newly acquired or formed by the NAMED INSURED after the effective 
date of this POLICY that qualify as an insured pursuant to the UNDERLYING INSURANCE, the RETAINED 
LIMIT shall be the total of: 

1. The limits of the UNDERLYING INSURANCE; and 

2. The limits of any other insurance separately available to the newly acquired or formed organization. 

 

Section IV. Defense, Settlement and Claim Expenses 
 

A. Defense of Suits 

1. WE do not have a duty to defend any CLAIM or SUIT. WE have the right, in OUR sole discretion, 
but not the obligation to defend any SUIT against an INSURED seeking DAMAGES to which this 
POLICY applies when no UNDERLYING INSURER has a duty to defend the SUIT because the 
limits of all UNDERLYING INSURANCE have been exhausted by payment by the UNDERLYING 
INSURER(S) of DAMAGES in satisfaction of judgments or settlements and/or by DEFENSE 
COSTS where DEFENSE COSTS are included within the limits of liability of the UNDERLYING 
INSURANCE. 

2. WE have the right in our sole discretion, but not the obligation, to participate in the defense of any 
SUIT that another insurer has a duty to defend if the SUIT seeks DAMAGES to which this POLICY 
may apply. 

3. If no UNDERLYING INSURER has a duty to defend a SUIT seeking DAMAGES to which this 
POLICY applies, the FIRST NAMED INSURED shall defend the SUIT at the FIRST NAMED 
INSURED’S expense. WE have the right in our sole discretion, but not the obligation, to participate 
in the defense of any such SUIT that the FIRST NAMED INSURED or another insurer or person 
has a duty to defend. 

4. If WE have elected to exercise OUR right to defend a SUIT brought against an INSURED, including 
but not limited to the right to appeal from a judgment against an INSURED, WE shall have the right, 
in our sole discretion, to withdraw from such defense but WE will provide that INSURED with thirty 
days’ written advance notice if WE elect to withdraw from the defense of that SUIT. 

5. If no UNDERLYING INSURER appeals a judgment in excess of the RETAINED LIMIT, WE have 
the right in OUR sole discretion, but not the obligation, to do so. WE have the right in our sole 
discretion, but not the obligation, to join in any appeal by any UNDERLYING INSURER or by an 
INSURED. 

6. If WE exercise OUR right to defend a SUIT or to appeal a judgment in excess of the RETAINED 
LIMIT, WE will pay the CLAIM EXPENSES that WE incur for such defense or appeal. 

7. If WE elect to participate in the defense of a SUIT that an UNDERLYING INSURER or the FIRST 
NAMED INSURED has a duty to defend, we will pay only those CLAIM EXPENSES that WE incur 
for OUR participation in the defense of that SUIT. 
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8. In all instances where WE defend a SUIT against an INSURED, including but not limited to an 
appeal from a judgment against an INSURED, WE will do so with defense counsel selected by US. 

B. Claim Expenses 

1. WE will pay CLAIM EXPENSES for any SUIT against an INSURED seeking DAMAGES to which 
this POLICY applies only when: 

a. WE have elected to exercise our right to defend a SUIT. In such instances, WE will pay 
only those CLAIM EXPENSES that WE incur in defending the SUIT; or 

b. WE have elected to participate in the defense of a SUIT that an UNDERLYING INSURER 
has a duty to defend. In such instances, WE will pay only those CLAIM EXPENSES that 
WE incur for OUR participation in the defense of the SUIT. 

2. Subject to paragraph 1. above, WE will pay CLAIM EXPENSES in addition to the applicable Limit 
of Liability. CLAIM EXPENSES mean only the following: 

a. Defense costs and expenses incurred by US in defending or participating in the defense of 
a SUIT; 

b. Costs taxed against YOU in any SUIT that WE defend, to the extent not covered by 
UNDERLYING INSURANCE; and 

c. Where WE have defended a SUIT against YOU, prejudgment interest and post-judgment 
interest on that portion of any judgment covered by this POLICY: 

i. That is in excess of the RETAINED LIMIT and which does not exceed the 
applicable Limit of Liability; and 

ii. That accrues through the date that WE pay, offer to pay, or deposit into court that 
portion of such judgment. 

CLAIM EXPENSES do not include any form of attorneys' fees or attorneys' expenses taxed or 
awarded against YOU. 

C. Settlement 

1. No coverage will be available under this POLICY for any settlement made or any obligation 
assumed without OUR prior written consent. 

2. WE have the right in our sole discretion, but not the obligation, to investigate and settle any CLAIM 
(including any CLAIM for DAMAGES wholly or partially within the RETAINED LIMIT) to which this 
POLICY may apply. WE may also pay all or any portion of any judgment against YOU even if such 
payment does not settle the CLAIM against YOU and YOUR appellate rights have not been 
exhausted. 

 

Section V.         Coverage Territory 
 

The Coverage Territory shall be the same as that stated in the CONTROLLING UNDERLYING INSURANCE 
whether referred to in the CONTROLLING UNDERLYING INSURANCE as the "coverage territory," "policy territory," 
or other similar term. 

 

Section VI.        Exclusions 
 

A. This POLICY incorporates and is subject to all exclusions applicable to the CONTROLLING UNDERLYING 
INSURANCE. 
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B. This POLICY also does not apply to any liability of an INSURED or to any DAMAGES, EVENT, INCIDENT, 
INJURY, medical expense, act, error, omission, CLAIM, or SUIT: 

1. Access or Disclosure of Confidential or Personal Information and Data-Related Liability 

a. Arising out of any actual or potential access to or disclosure of any person's or 
organization's confidential or personal information, including but not limited to patents, 
trade secrets, processing methods, customer lists, financial information, credit card 
information, health information or any other type of nonpublic information; or 

b. Arising out of any actual or potential loss of, loss of use of, damage to, corruption of, 
inability to access, or inability to manipulate ELECTRONIC DATA that does not result from 
physical injury to tangible property. 

This exclusion applies even if DAMAGES are claimed for notification costs, credit monitoring 
expenses, forensic expenses, public relations expenses or any other loss, cost or expense incurred 
by the NAMED INSURED or others arising out of that which is described in paragraphs a. or b. 
above. 

This exclusion does not apply to DAMAGES because of BODILY INJURY if such BODILY INJURY 
is covered by the CONTROLLING UNDERLYING INSURANCE, unless paragraph a. above 
applies. 

2. Directors & Officers 

a. Arising directly or indirectly from any DIRECTORS AND OFFICERS WRONGFUL ACT by 
YOUR DIRECTOR or OFFICERS in the performance of their duties as such; or 

b. Arising from any CLAIM against an INSURED for defense or indemnification of any CLAIM 
or SUIT against a DIRECTOR or OFFICER for a DIRECTORS AND OFFICERS 
WRONGFUL ACT. 

As used in this exclusion, DIRECTORS AND OFFICERS WRONGFUL ACT means any actual or 
alleged act, error, omission, misstatement, misleading statement, neglect, or breach of duty while 
acting in the capacity of a DIRECTOR or OFFICER. 

As used in this exclusion, DIRECTOR, unless otherwise defined in the CONTROLLING 
UNDERLYING INSURANCE, means any past or present duly elected or appointed director of any 
INSURED. 

As used in this exclusion, OFFICER, unless otherwise defined in the CONTROLLING 
UNDERLYING INSURANCE, means any past or present duly elected or appointed officer of any 
INSURED. 

This exclusion does not apply to DAMAGES because of BODILY INJURY due to an INCIDENT in 
the performance of PROFESSIONAL SERVICES if such BODILY INJURY is covered by the 
CONTROLLING UNDERLYING INSURANCE. 

3. Electronic Chatrooms or Bulletin Boards 

Arising out of any information in electronic form on a website the INSURED hosts, owns, or over 
which the INSURED exercises control, including but not limited to words, sounds, numbers, 
images, graphics, advertising, video, streaming content, web-casting, online forum, bulletin board 
or chat room content. 

4. Electronic Data 

Arising out of the loss of, loss of use of, damage to, corruption of, inability to access, or inability to 
manipulate ELECTRONIC DATA. 
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However, this exclusion does not apply to liability for DAMAGES because of BODILY INJURY if 
such BODILY INJURY is covered by the CONTROLLING UNDERLYING INSURANCE. 

5. Fungus, Mold or Other Contaminant 

Arising out of or in any way related, directly or indirectly, in whole or in part, to FUNGUS, MOLD 
or OTHER CONTAMINANT. 

This exclusion does not apply to DAMAGES for BODILY INJURY to a patient of an INSURED 
because of an INCIDENT in the performance of PROFESSIONAL SERVICES. 

FUNGUS, MOLD OR OTHER CONTAMINANT means any: 

a. Airborne particles, microorganisms (living or dead), microbes, fragments, mycotoxins, 
toxins, allergens or particulate waste products generated by living organisms; 

b. Fungi, including mold or mildew, any mycotoxins, toxins, allergens, spores, scents, vapors, 
gases or by-products produced or released by fungi; or 

c. Solid, semi-solid or liquid irritants or contaminants, including biologic and etiologic agents 
or materials, or any infectious bioaerosols, solids or gases. 

6. Known Claims and Circumstances (Claims Made Coverage) 

The following applies if the CONTROLLING UNDERLYING INSURANCE provides coverage on a 
claims made basis: 

a. For, or in any way involving or arising out of, any actual or alleged INCIDENT, EVENT, act, 
error, omission, facts, circumstances or situation that were known or reasonably should 
have been known by the INSURED, or by any EMPLOYEE authorized by the NAMED 
INSURED to give or receive notice of an INCIDENT or CLAIM, before the RETROACTIVE 
DATE, to have the potential to give rise to a CLAIM that otherwise would be covered by 
this POLICY or involving or arising out of any INJURY that the INSURED or by any 
EMPLOYEE authorized by the NAMED INSURED to give or receive notice of an INCIDENT 
or CLAIM, knew had commenced, in whole or in part before the RETROACTIVE DATE; or 

b. For, or in any way arising out of, or in any way involving in whole or in part any actual or 
alleged INCIDENT, EVENT, act, error, omission, fact, circumstance or situation: 

i. Underlying, or alleged in any CLAIM, SUIT or administrative or regulatory 
proceeding initiated prior to the RETROACTIVE DATE; 

ii Which has been the subject of any notice to any insurer or indemnitor given before 
the effective date of this POLICY or under any other policy of insurance; or 

iii. That was not disclosed to US in the POLICY APPLICATION or in any application 
submitted to US for prior acts or retroactive coverage and that a NAMED 
INSURED, or any EMPLOYEE authorized by the NAMED INSURED to give or 
receive notice of an INCIDENT or CLAIM, knew or should have known had the 
potential to give rise to a CLAIM or SUIT covered by this POLICY. 

7. Known Injuries or Circumstances (Occurrence-Based Coverage) 

The following applies if the CONTROLLING UNDERLYING INSURANCE provides coverage on an 
occurrence basis: 

For, or arising out of BODILY INJURY or PROPERTY DAMAGE if, prior to the POLICY PERIOD, 
any INSURED or any EMPLOYEE authorized by the NAMED INSURED to give or receive notice 
of an INCIDENT or CLAIM, knew that the BODILY INJURY or PROPERTY DAMAGE had occurred, 
in whole or in part. If any such INSURED or authorized EMPLOYEE knew prior to the POLICY 
PERIOD that the BODILY INJURY or PROPERTY DAMAGE occurred, then any continuation, 
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change or resumption of such BODILY INJURY or PROPERTY DAMAGE during or after the 
POLICY PERIOD will be deemed to have been known prior to the POLICY PERIOD. 

BODILY INJURY or PROPERTY DAMAGE will be deemed to have been known to have occurred 
at the earliest time when any INSURED or any EMPLOYEE authorized by YOU to give or receive 
notice of an INCIDENT or CLAIM: 

a. Reports all, or any part, of the BODILY INJURY or PROPERTY DAMAGE to US or to any 
other insurer; 

b. Receives a verbal demand or CLAIM for DAMAGES because of the BODILY INJURY or 
PROPERTY DAMAGE; or 

c. Becomes aware by any other means that BODILY INJURY or PROPERTY DAMAGE has 
occurred or has begun to occur. 

This exclusion does not apply to DAMAGES for BODILY INJURY to a patient of an INSURED 
because of an INCIDENT in the performance of PROFESSIONAL SERVICES during the POLICY 
PERIOD. 

8. Pollution 

a. Which would not have occurred, in whole or in part, but for the actual, alleged or threatened 
discharge, dispersal, seepage, migration, handling, storage, disposal, treatment, 
processing, release or escape of or exposure to any POLLUTANTS at any time and in, at 
or from any premises or location; or 

b. Arising out of: 

i. Any request, demand or order or statutory or regulatory requirement that any 
INSURED or others test for, monitor, remediate, clean up, remove, contain, treat, 
detoxify or neutralize or in any way respond to, or assess the effects of 
POLLUTANTS; or 

ii. Any CLAIM, SUIT or proceeding by or on behalf of any person or governmental 
entity or authority for DAMAGES because of, or any loss, cost or expense for, 
testing for, monitoring, cleaning up, removing, containing, treating, detoxifying, 
neutralizing, or in any way responding to, or assessing the effects of 
POLLUTANTS. 

As used in this exclusion, POLLUTANTS means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes, asbestos, acids, alkalis, chemicals, oil, gasoline 
or any other petroleum products or derivatives, waste or material to be recycled, reconditioned or 
reclaimed, regardless of where located. 

9. Unauthorized Disclosure of Information 

Arising out of any actual or potential breach of privacy or confidentiality, including without limitation 

the actual or potential unauthorized access to, use, theft, loss, disclosure, disposal, transmission, 

collection or recording of information contained in or accessed with or by any computer or data 

processing or storage systems or any electronic device or of any medical, personal, financial or 

other confidential or protected information concerning any person or entity. 
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Section VII. Defined Terms 
 

Terms that are not otherwise defined in this POLICY shall have the same definition as in the CONTROLLING 
UNDERLYING INSURANCE. The capitalized words and phrases used in this POLICY have special meaning, and 
the following definitions apply: 

A. BODILY INJURY, unless otherwise defined in the CONTROLLING UNDERLYING INSURANCE, BODILY 
INJURY means physical injury, sickness, disease or death sustained by any person or persons. 

B. CLAIM means a written demand made or SUIT brought against an INSURED for DAMAGES as a result of 
an INCIDENT or EVENT. 

C. CONTROLLING UNDERLYING INSURANCE means the UNDERLYING INSURANCE designated as such 

in the DECLARATIONS for each type of coverage provided by UNDERLYING INSURANCE. 

D. CONTROLLING UNDERLYING INSURER  means the insurer that issued  the CONTROLLING 

UNDERLYING INSURANCE. 

E. DAMAGES means all forms of compensatory sums which the INSURED is legally obligated to pay as 
damages including judgments, judicial awards and settlements entered into with OUR prior written consent. 
DAMAGES also includes: 

1. Any attorney's fees awarded against an INSURED attributable to DAMAGES covered by this 
POLICY; and 

2. Common law punitive or exemplary damages, but only if and to the extend that they are insurable 
under governing state law. 

DAMAGES does not include CLAIM EXPENSES, DEFENSE COSTS, government, civil or criminal fines, 
sanctions, penalties or taxes, doubled, trebled or multiplied DAMAGES awarded under any statute, 
regulation or ordinance, restitution, the refund or disgorgement of sums paid to or earned by the INSURED, 
or the cost of complying with any order or injunction. 

F. DECLARATIONS means the section of this POLICY entitled “Common Policy Declarations” that sets forth 
certain important information about the FIRST NAMED INSURED and this POLICY. The DECLARATIONS 
shall also include, if applicable, the Schedule of Insureds, Schedule of Underlying Insurance and any other 
attached Schedules. 

G. DEFENSE COSTS means all of the following, but only to the extent covered by and within the limits of 
liability of the UNDERLYING INSURANCE: attorney’s fees, costs and expenses incurred for the 
investigation or defense of a CLAIM or SUIT against an INSURED, in addition to other expenses as defined 
by the UNDERLYING INSURANCE when such DEFENSE COSTS are included in the limits of such 
UNDERLYING INSURANCE. 

H. ELECTRONIC DATA means information, facts or programs stored as or on, created or used on, or 
transmitted by any electronic device, computer software, including systems and applications software, hard 
or floppy disks, CD-ROMs, tapes, drives, cells, data processing devices or any other media which are used 
with electronic or electronically controlled equipment. 

I. EVENT means either: 

1. The INCIDENT giving rise to YOUR liability if the INCIDENT or other conduct is required to take 
place during the policy period of the CONTROLLING UNDERLYING INSURANCE for the 
CONTROLLING UNDERLYING INSURANCE to apply; or 

2. The INJURY giving rise to YOUR liability if the INJURY is required to take place during the policy 
period of the CONTROLLING UNDERLYING INSURANCE for the CONTROLLING UNDERLYING 
INSURANCE to apply. 
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J. EXTENDED REPORTING PERIOD means the time after the cancellation or non-renewal of this POLICY 
during which CLAIMS that otherwise are covered by this POLICY may be first made and reported to US, 
but only if set forth in an endorsement to this POLICY. 

K. FIRST NAMED INSURED means the individual or entity listed as such in the DECLARATIONS. 

L. INCIDENT means: 

1. Any negligent act, negligent error or negligent omission including repeated exposure to 
substantially the same or related negligent acts, negligent errors, or negligent omissions; 

2. If the CONTROLLING UNDERLYING INSURANCE defines the term "occurrence," and provides 
coverage for an “occurrence,” an "occurrence" as defined in the CONTROLLING UNDERLYING 
INSURANCE; 

3. If the CONTROLLING UNDERLYING INSURANCE defines the term “accident” and provides 
coverage for an “accident,” an “accident” as defined in  the CONTROLLING  UNDERLYING 
INSURANCE; 

4. If the CONTROLLING UNDERLYING INSURANCE provides coverage for “Personal Injury, 
“Advertising Injury,” or “Personal and Advertising Injury” caused by an OFFENSE; or 

5. Such other type of conduct, if any, that is  covered by the CONTROLLING  UNDERLYING 
INSURANCE. 

M. INJURY means only BODILY INJURY, PROPERTY DAMAGE, or such other type of harm that will be 
covered by the CONTROLLING UNDERLYING INSURANCE only if such harm takes place during the 
policy period of the CONTROLLING UNDERLYING INSURANCE. 

N. NAMED INSURED means the FIRST NAMED INSURED and any individual or entity designated as a 
NAMED INSURED in the DECLARATIONS. 

O. OFFENSE, unless otherwise defined in the CONTROLLING UNDERLYING INSURANCE, means any of 
the offenses listed in the definition of PERSONAL AND ADVERTISING INJURY. 

P. OTHER INSURANCE means all other valid and collectible insurance, whether primary, excess, contingent 
or written on any other basis, including without limitation any captive insurance or self-insurance program 
or any risk retention group, whether or not subject to a deductible, co-payment or self-insured retention and 
whether or not an INSURED is specifically named as an insured on such OTHER INSURANCE. 

Q. PERSONAL AND ADVERTISING INJURY, unless otherwise defined in the CONTROLLING UNDERLYING 
INSURANCE, means injury, including consequential BODILY INJURY, arising out of one or more of the 
following offenses: 

1. False arrest, detention or imprisonment; 

2. Malicious prosecution; 

3. The wrongful eviction from, wrongful entry into, or invasion of the right of private occupancy of a 
room, dwelling or premises that a person occupies, committed by or on behalf of its owner, landlord 
or lessor; 

4. Oral or written publication, in any manner, of material that slanders or libels a person or organization 
or disparages a person's or organization's goods, products or services; 

5. Oral or written publication, in any manner, of material that violates a person's right of privacy; 

6. The use of another's advertising idea in a NAMED INSURED’S ADVERTISEMENT; or 

7. Infringing upon another's copyright, trade dress or slogan in YOUR ADVERTISEMENT. 
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If the CONTROLLING UNDERLYING INSURANCE has separate definitions for both “Personal Injury” and 
“Advertising Injury,” PERSONAL AND ADVERTISING INJURY for purposes of this POLICY shall include 
both “Personal Injury” and “Advertising Injury” as defined in the CONTROLLING UNDERLYING 
INSURANCE. 

R. POLICY means this insurance contract issued by US to the FIRST NAMED INSURED including the 
DECLARATIONS, Endorsements and POLICY APPLICATIONS. 

S. POLICY APPLICATION means each application, together with all attachments and other documents 
submitted to US by or on behalf of the FIRST NAMED INSURED in connection with the underwriting or 
issuance of this POLICY or any POLICY endorsements. POLICY APPLICATION includes any application 
submitted to another insurer if also submitted to US in connection with the underwriting or issuance of this 
POLICY or any POLICY endorsements. If no application was submitted for this POLICY, then POLICY 
APPLICATION shall mean the most recent application, together with all attachments and other documents 
submitted to US, in connection with the underwriting or issuance of any previous POLICY issued by US to 
the FIRST NAMED INSURED for which this POLICY is a renewal or replacement. 

T. POLICY PERIOD means, with respect to this POLICY, the period from the effective date of this POLICY to 
the expiration date of this POLICY as set forth in the DECLARATIONS or the cancellation date of the 
POLICY, if applicable, whichever occurs first. With respect to each INSURED whose coverage begins after 
the effective date of the POLICY or whose coverage is cancelled before the end of the POLICY, POLICY 
PERIOD means the period from the effective date of that INSURED’S coverage through the termination or 
cancellation of that INSURED’S coverage. 

U. PROFESSIONAL SERVICES, unless otherwise defined in the CONTROLLING UNDERLYING 
INSURANCE, means only the following: 

1. Medical, surgical, dental, chiropractic, osteopathic or nursing treatment including the furnishing of 
food or beverages in connection therewith; 

2. Furnishing or dispensing of medical, dental or surgical supplies or appliances; 

3. Handling of or performing postmortem examinations on human bodies; 

4. Furnishing mental health or other professional counseling services; or 

5. Authorized activities of a formal accreditation, peer review or credentialing committee or board of 
a NAMED INSURED, including service by any person on behalf of the NAMED INSURED, as: 

a. A member of such committee or board of the NAMED INSURED; 

b. A member of formal accreditation, peer review or credentialing committee or board of a 
medical professional society; provided such service is at the specific written request or 
instruction of the NAMED INSURED; or 

c. A person charged with the duty of executing directives of a formal accreditation, peer 
review or credentialing committee or board of a NAMED INSURED. 

V. PROPERTY DAMAGE, unless otherwise defined in the CONTROLLING UNDERLYING INSURANCE, 
means: 

1. Physical injury to tangible property, including all resulting loss of use of that property. All such loss 
of use shall be deemed to occur at the time of the physical injury that caused it; or 

2. Loss of use of tangible property that is not physically injured. All such loss of use shall be deemed 
to occur at the time of the INCIDENT that caused it. 

For the purposes of this POLICY, ELECTRONIC DATA is not tangible property. 

W. RETAINED LIMIT means the total limits scheduled in the DECLARATIONS for all applicable UNDERLYING 
INSURANCE, including any self-insured retention applicable to any UNDERLYING INSURANCE and any 
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deductible applicable to any UNDERLYING INSURANCE if such deductible is in addition to the limits of the 
UNDERLYING INSURANCE. If the limits of the applicable UNDERLYING INSURANCE have been reduced 
or exhausted solely by the payment by the UNDERLYING INSURER(s) of DAMAGES covered by the 
applicable UNDERLYING INSURANCE in satisfaction of judgments or settlement of CLAIMS or SUITS 
against an INSURED and/or by DEFENSE COSTS or expenses or other expenses when included in the 
limits of such UNDERLYING INSURANCE, then the RETAINED LIMIT shall be such reduced or exhausted 
limit. 

X. RETROACTIVE DATE means the date stated as the Retroactive Date with respect to each NAMED 
INSURED listed in the DECLARATIONS. With respect to each NAMED INSURED, such date shall be the 
RETROACTIVE DATE with respect to that NAMED INSURED, and any other INSURED who shares in that 
NAMED INSURED’S Limit of Liability. 

Y. SUIT means: 

1. A civil lawsuit filed in a court of law; 

2. An arbitration proceeding to which the INSURED must submit or submits with OUR written consent; 
or 

3. Any other alternative dispute resolution proceeding to which WE consent in writing. 

SUIT shall not include an arbitration to which the INSURED must submit pursuant to a contract or 
agreement entered into by an INSURED without OUR consent. 

Z. UNDERLYING INSURANCE means the policy(ies) scheduled in the DECLARATIONS, including any 
renewal(s) of such policy(ies) that provide coverage at least as broad as the UNDERLYING INSURANCE 
policy(ies) being replaced. 

AA. UNDERLYING INSURER(S) means the provider(s) of any UNDERLYING INSURANCE. 

 

Section VIII. Conditions 
 

The insurance provided by this POLICY is subject to the following conditions: 

A. Assignment. Assignment of any INSURED’S interest under this POLICY will not bind US unless OUR 

consent is endorsed hereon. 

B. Authority of the First Named Insured. The FIRST NAMED INSURED is authorized to act on behalf of 
all INSUREDS with respect to acceptance of this POLICY and any endorsements, the giving of notice of 
CLAIMS or circumstances that may give rise to a CLAIM, the giving or receiving of notice of cancellation or 
non-renewal, invoices for premiums, receiving unearned premium or dividends, agreeing to any changes 
in this POLICY, and exercising or declining the right to purchase an EXTENDED REPORTING PERIOD. 

C. Bankruptcy or Insolvency of an Insured. Bankruptcy or insolvency of the INSURED or of the INSURED’S 

estate will not relieve US of OUR obligations under this POLICY. 

D. Bankruptcy of an Underlying Insurer. Bankruptcy of any UNDERLYING INSURER will not relieve US of 
OUR obligations under this POLICY. However, this POLICY will not replace any UNDERLYING 
INSURANCE in the event of bankruptcy or insolvency of any UNDERLYING INSURER. In such event, this 
POLICY will apply as if the UNDERLYING INSURANCE were in full effect and remained valid and 
collectible. 

E. Cancellation or Non-Renewal. The FIRST NAMED INSURED may cancel this POLICY by returning it to 
US or by giving US advance written notice of when the cancellation is to take effect. WE may cancel or 
non-renew this POLICY by mailing to the FIRST NAMED INSURED at the FIRST NAMED INSURED’S last 
address as known by US, at least thirty (30) days advance notice of OUR intent to cancel or non-renew 
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unless such cancellation is for non-payment of premium or cancellation of or failure to maintain any 
UNDERLYING INSURANCE . 

In the event any NAMED INSURED fails to pay any premium or reimburse any deductible or expense 
amounts owed to US or fails to maintain any UNDERLYING INSURANCE or if any of the UNDERLYING 
INSURANCE is cancelled, WE may cancel this POLICY by mailing notice to the FIRST NAMED INSURED 
at least ten (10) days in advance of the effective date of the cancellation. Proof of mailing will constitute 
proof of notice for purposes of this provision. 

The effective date and hour of cancellation stated in the notice or the time of surrender of the POLICY will 
become the end of the POLICY PERIOD. 

If this POLICY is cancelled, the FIRST NAMED INSURED may be entitled to a premium refund. However, 
WE are not required to make or offer any refund for any cancellation to be effective. If the FIRST NAMED 
INSURED cancels, the FIRST NAMED INSURED shall be responsible for payment of any earned premium 
calculated on a pro rata basis based on the period the POLICY was in effect plus 10% of the unearned 
premium for the original POLICY PERIOD stated in the DECLARATIONS. If the FIRST NAMED INSURED 
is due a refund the refund will be equal to any unearned premium calculated on a pro rata basis based on 
the period the POLICY was in effect, less 10% of any unearned premium for the original POLICY PERIOD 
stated in the DECLARATIONS. If WE cancel, WE will refund any unearned premium for the original POLICY 
PERIOD stated in the DECLARATIONS calculated on a pro rata basis. 

Bankruptcy or insolvency of any NAMED INSURED will not preclude US from asserting OUR right to cancel 
or non-renew this POLICY. 

F. Changes. Notice to or knowledge of any agent or other person acting on OUR behalf will not effect a waiver 
or change to any terms or conditions of this POLICY or estop US from asserting any right under this 
POLICY. The terms and conditions of this POLICY can be waived or changed only by written endorsement 
signed by US. 

G. Declarations and Applications. By accepting this POLICY, the FIRST NAMED INSURED represents and 

agrees on behalf of all INSUREDS that: 

1. The statements in the DECLARATIONS and POLICY APPLICATION are accurate and complete; 

2. The statements in the POLICY APPLICATION are their representations, such statements are 
material to the risk assumed by US and OUR decision to issue this POLICY, this POLICY is issued 
in reliance upon the truth and completeness of such statements and such statements are deemed 
to be incorporated into this POLICY; 

3. This POLICY embodies all agreements between YOU and US or any of OUR agents relating to 
this POLICY; and 

4. Misrepresentations made by any INSURED in the POLICY APPLICATION shall invalidate this 
POLICY as to all INSUREDS. 

H. Exhaustion of the Retained Limit. The RETAINED LIMIT may only be exhausted or satisfied by the actual 

payment by all UNDERLYING INSURERS (and by one or more INSUREDS, where the RETAINED LIMIT 
includes any self-insured retention or deductible) of: 

1. DAMAGES paid to settle one or more CLAIMS against an INSURED; 

2. DAMAGES paid to satisfy a judgment against an INSURED; and/or 

3. DEFENSE COSTS when included in the limits of the UNDERLYING INSURANCE. 

Payments by any OTHER INSURANCE that is not UNDERLYING INSURANCE, or by any indemnitor or 
any other person or entity will not apply toward exhaustion or satisfaction of the RETAINED LIMIT. 
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I. Government Access to Records. In accordance with the requirements of Section 952 of the Omnibus 
Reconciliation Act of 1980, upon written request, WE will allow the Secretary of Health and Human Services 
and the Comptroller General of the United States access to the POLICY and necessary books, documents 
and records to verify the cost of this POLICY, to the extent required by law. Access will also be allowed to 
subcontracts between US and any related organization of OURS and to its books, documents and records. 
Such access will be provided for up to four (4) years after the services furnished under this POLICY end. 

J. Insured’s Duties in the Event of an Incident, Offense, Event, Injury, Claim or Suit. 

In addition to YOUR obligations under Section I.B., and, if applicable Section I.C. above, and Section VIII. 
R. below: 

1. YOU must notify US in writing as soon as practicable of any actual or alleged EVENT to which this 
POLICY may apply regardless of the amount of DAMAGES incurred or anticipated when the 
EVENT involves any of the following circumstances or outcomes: 

a. Death; 

b. Brain damage or neurological deficit; 

c. Spinal injuries resulting in partial or total paralysis; 

d. Severe burn injuries; 

e. Severe internal injuries; 

f. Birth related injuries; 

g. Impairment or loss of hearing, smell, sight, taste or touch; 

h. Failure to diagnose cancer, or other failure to diagnose that results in continuing treatment; 

i. Invasive procedures or surgical intervention performed on the wrong organ, extremity or 
body part; 

j. Human Immune Deficiency Virus (HIV), Acquired Immune Deficiency Related Complex 
(ARC), Acquired Immune Deficiency Syndrome (AIDS) or any related virus, complex or 
syndrome; 

k. Nerve injuries; 

l. Multiple fractures involving more than one body part; 

m. Amputation or permanent loss of use of an upper or lower extremity; 

n. All other injuries likely to result in a permanent disability of 50% or more; or 

o. A class action filed against any INSURED. 

2. To the extent possible, the written notice required by paragraph 1. above shall include: 

a. How, when and where the EVENT took place; 

b. The names and addresses of any injured persons and witnesses; and 

c. The nature of any harm or DAMAGES arising out of the INCIDENT, EVENT, or INJURY. 

3. For any EVENT involving any of the circumstances or outcomes identified in 1. above, and for each 
other circumstance, EVENT that presents a reasonable potential that the injured person has 
incurred or will incur losses equal to or exceeding 50% of the RETAINED LIMIT or the injured 
person alleges DAMAGES equal to or exceeding 50% of the RETAINED LIMIT, YOU must: 

a. Immediately forward to US notification of the EVENT. 
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b. Immediately forward to US copies of every demand, notice, summons or other process 
received by YOU or YOUR representatives; 

c. Give immediate notice of the EVENT and of any CLAIM arising therefrom, to each 
UNDERLYING INSURER whose coverage potentially applies to such EVENT; to all 
insurers providing OTHER INSURANCE; and to all other persons who may be obligated to 
defend or indemnify YOU in connection with any CLAIM arising from such EVENT. 

d. Cooperate with the UNDERLYING INSURERS in the investigation and defense of any 
CLAIM and in the settlement of any CLAIM. At the request of an UNDERLYING INSURER, 
YOU must attend hearings, depositions and trials and assist in securing and giving 
evidence, obtaining  records and  other information, and  obtaining  the  attendance  of 
witnesses. 

e. Comply with the terms of all UNDERLYING INSURANCE; and 

f. Pursue all rights of contribution or indemnity against any person or organization who may 
be liable to YOU because of INJURY or DAMAGES with respect to which insurance is 
provided under this POLICY or any UNDERLYING INSURANCE. 

4. In the event of any INCIDENT, EVENT, INJURY or CLAIM to which this POLICY may apply, YOU 
must: 

a. Keep US informed and respond promptly to any inquiries WE make in regards to any 
EVENT or CLAIM. 

b. Authorize US to obtain all records and other information WE request; 

c. Cooperate with US in the investigation and/or defense of any CLAIM against YOU that WE 
elect to investigate and/or defend, and in the settlement of any such CLAIM. Upon OUR 
request, YOU must attend hearings, depositions and trials and assist in securing and giving 
evidence, obtaining  records and  other information, and obtaining  the  attendance  of 
witnesses. YOU may not, except at YOUR own cost, voluntarily make any payment or 
assume any obligation. YOU shall not do anything before or after an INCIDENT or EVENT 
or circumstances indicating that a CLAIM may be asserted against YOU to prejudice the 
defense of any CLAIM insured under this POLICY or jeopardize OUR rights. YOU shall not 
enter into any oral or written contracts or agreements which in any way impair or waive 
OUR right of defense. 

K. Legal Action Against Us. No legal action may be brought against US until there has been full compliance 
with all of the terms of this POLICY. In addition, no legal action may be brought against US until the amount 
of the INSURED'S obligation to pay has been finally determined either by judgment after trial and 
exhaustion of all appeals or expiration of the time for appealing from such a judgment or by a written 
settlement agreement between the claimant and US settling the CLAIM against the INSURED and releasing 
the INSURED from liability. No person or organization has any right under this POLICY to join US as a 
party or otherwise bring US into a SUIT asking for DAMAGES from an INSURED or to determine the 
INSURED'S liability. 

Any disputes between the INSURED, any assignee of the INSURED or any person who is subrogated to 
the rights of the INSURED and US as to whether there is coverage under this POLICY must be filed in the 
courts of the United States of America. 

L. Maintenance of Compulsory Insurance. All INSUREDS must fully maintain all insurance required by law, 

regulation or other governmental authority during the POLICY PERIOD. 

Failure to maintain such insurance required by law, regulation or other governmental authority will not 
invalidate this POLICY. However, this POLICY will apply as if such insurance had been maintained and 
was in full effect. 
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M. Maintenance of Underlying Insurance. The FIRST NAMED INSURED is required to maintain the 
UNDERLYING INSURANCE throughout the POLICY PERIOD as in effect on the first day of the POLICY 
PERIOD and shall do nothing during or after the POLICY PERIOD to waive or release any coverage 
provided by any UNDERLYING INSURANCE. If the FIRST NAMED INSURED fails to maintain the 
UNDERLYING INSURANCE due to non-renewal, expiration, termination, cancellation or endorsement or 
amendment of the UNDERLYING INSURANCE, this POLICY will apply as if the UNDERLYING 
INSURANCE had been maintained and was in full effect. 

The FIRST NAMED INSURED must immediately give US written notice when: 

1. The limits of the UNDERLYING INSURANCE have been reduced and/or exhausted by the payment 
of DAMAGES in satisfaction of judgments or settlements of CLAIMS against INSUREDS, and/or 
by DEFENSE COSTS or other expenses where DEFENSE COSTS or such other expenses are 
included within the limits of liability of the UNDERLYING INSURANCE; 

2. During the POLICY PERIOD, any of the UNDERLYING INSURANCE is cancelled, terminated, or 
is not renewed on the same terms and conditions as in effect at the inception of this POLICY; or 

3. Any of the provisions or limits of the UNDERLYING INSURANCE are amended. 

With respect to paragraph 3., WE shall not be bound by such amendments unless and until thirty (30) days 
have passed since such notice was received by US. 

If the FIRST NAMED INSURED fails to comply with this notice requirement, this POLICY is not invalidated. 
However, this POLICY will apply as if the UNDERLYING INSURANCE were in full effect as it was at the 
inception of this POLICY. 

N. Other Insurance. This POLICY is excess over, and shall not contribute with, any OTHER INSURANCE. 

This condition will not apply to insurance specifically written as excess over the specific limits of this POLICY 
and that specifically refers to this POLICY. 

O. Payment of Retained Limit. WE will have no liability under this POLICY unless and until the UNDERLYING 
INSURERS have paid the full RETAINED LIMIT in settlement of a CLAIM or satisfaction of a judgment 
covered by the UNDERLYING INSURANCE, or if the FIRST NAMED INSURED has failed to maintain the 
UNDERLYING INSURANCE, the FIRST NAMED INSURED has paid the full RETAINED LIMIT, in 
settlement of a CLAIM or satisfaction of a judgment covered by the UNDERLYING INSURANCE or that 
would have been covered by the UNDERLYING INSURANCE if it had been maintained. 

P. Policy Headings. The headings used in this POLICY are for convenience only and shall not limit or 

otherwise affect the terms and conditions of the POLICY. 

Q. Premiums. The premium is due on the first day of the POLICY PERIOD or as invoiced by US. The POLICY 
shall not be effective unless the first installment payment is received on or before the due date stated on 
the invoice for the initial policy premium. If any subsequent premium is not paid when due, this POLICY, if 
not previously cancelled, will be terminated in accordance with the provisions of paragraph E. above. 

R. Submission of Loss Runs or Bordereau Reports. Starting ninety days after the effective date of the 

POLICY, and every ninety-days thereafter until the Limits of Liability of this POLICY have been exhausted 
or five years after the end of the POLICY PERIOD, whichever is earlier, the FIRST NAMED INSURED shall 
submit to US a report that provides, for each CLAIM that would be covered by this POLICY upon exhaustion 
of the RETAINED LIMIT, the following information: 

1. The date on which the CLAIM was reported to the INSURED against whom the CLAIM is asserted; 

2. The date of each INCIDENT, OFFENSE and INJURY alleged in the CLAIM; 

3. Where each INCIDENT, OFFENSE and INJURY alleged in the CLAIM took place; 

4. The amount of loss reserves established for the CLAIM; 
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5. The amount of DAMAGES paid by any INSURED or UNDERLYING INSURER for the CLAIM, and, 
if DEFENSE COSTS are included in the Limit of Liability for any UNDERLYING INSURANCE, the 
amount of DEFENSE COSTS paid for the CLAIM ; 

6. Whether the CLAIM is open or closed; 

7. Whether a SUIT has been filed on the CLAIM; and 

8. A brief description of the CLAIM and status. 

S. Terms Conformed to Statute. If any term of this POLICY is in conflict with the statutes and regulations of 
the state where the POLICY is issued, that term shall be deemed to be amended to conform to such statutes 
and regulations but only if and to the extent that such statutes and regulations apply to this POLICY. 

In witness whereof, WE have caused this POLICY to be executed and attested. 
 
 
 

 

Sam Mezzich Richard G. Hayes 
President  Treasurer 
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