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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re: Chapter 11
TEHUM CARE SERVICES,! Case No. 23-90086 (CML)

Debtor.

MOTION OF THE OFFICIAL COMMITTEE OF
TORT CLAIMANTS AND CERTAIN TORT CLAIMANTS
FOR STRUCTURED DISMISSAL OF CHAPTER 11 CASE

IF YOU OBJECT TO THE RELIEF REQUESTED, YOU MUST RESPOND IN WRITING.
UNLESS OTHERWISE DIRECTED BY THE COURT, YOU MUST FILE YOUR RESPONSE
ELECTRONICALLY AT HTTPS:/ECF.TXSB.USCOURTS.GOV/ WITHIN TWENTY-ONE
DAYS FROM THE DATE THIS MOTION WAS FILED. IF YOU DO NOT HAVE
ELECTRONIC FILING PRIVILEGES, YOU MUST FILE A WRITTEN OBJECTION THAT IS
ACTUALLY RECEIVED BY THE CLERK WITHIN TWENTY-ONE DAYS FROM THE DATE
THIS MOTION WAS FILED. OTHERWISE, THE COURT MAY TREAT THE PLEADING AS
UNOPPOSED AND GRANT THE RELIEF REQUESTED.

A HEARING WILL BE CONDUCTED ON THIS MATTER ON FEBRUARY 12, 2024, AT 1:00
P.M. (PREVAILING CENTRAL TIME) IN COURTROOM 401, 4TH FLOOR, 515 RUSK
STREET, HOUSTON, TEXAS 77002. YOU MAY PARTICIPATE IN THE HEARING EITHER
IN PERSON OR BY AUDIO/VIDEO CONNECTION.

AUDIO COMMUNICATION WILL BE BY USE OF THE COURT’S DIAL-IN FACILITY. YOU
MAY ACCESS THE FACILITY AT (832) 917-1510. ONCE CONNECTED, YOU WILL BE
ASKED TO ENTER THE CONFERENCE ROOM NUMBER. JUDGE LOPEZ’S
CONFERENCE ROOM NUMBER IS 590153. VIDEO COMMUNICATION WILL BE BY USE
OF THE GOTOMEETING PLATFORM. CONNECT VIA THE FREE GOTOMEETING
APPLICATION OR CLICK THE LINK ON JUDGE LOPEZ’S HOME PAGE. THE MEETING
CODE IS “JUDGE LOPEZ”. CLICK THE SETTINGS ICON IN THE UPPER RIGHT CORNER
AND ENTER YOUR NAME UNDER THE PERSONAL INFORMATION SETTING.

HEARING APPEARANCES MUST BE MADE ELECTRONICALLY IN ADVANCE OF BOTH
ELECTRONIC AND IN-PERSON HEARINGS. TO MAKE YOUR APPEARANCE, CLICK
THE “ELECTRONIC APPEARANCE” LINK ON JUDGE LOPEZ’S HOME PAGE. SELECT
THE CASE NAME, COMPLETE THE REQUIRED FIELDS, AND CLICK “SUBMIT” TO
COMPLETE YOUR APPEARANCE.

' The last four digits of the Debtor’s federal tax identification number is 8853. The Debtor’s service address is:

205 Powell Place, Suite 104, Brentwood, Tennessee 37027.
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The Official Committee of Tort Claimants, the estate fiduciary for tort claimants
(the “TCC”), and the tort claimants represented by the law firms on the signature pages to this
motion, hereby submit this motion (the “Motion”)? seeking entry of an order, substantially in the
form attached hereto as Exhibit A, pursuant to sections 105(a), 554, 1103(c)(5), 1109(b), and
1112(b) of the Bankruptcy Code, dismissing the above-captioned chapter 11 case (the “Chapter 11
Case”) and granting related relief. In support of the Motion, the TCC and the co-movants®
respectfully state as follows.

PRELIMINARY STATEMENT

1. The Debtor’ bankruptcy was borne from a fraudulent transaction—a divisive
merger that was intended to impair tort victims’ ability to recover from a profitable tortfeasor. The
Debtor’s board, management, and professionals are all entwined with YesCare and CHS TX, Inc.
The Debtor is a legal fiction created to perpetrate an obvious fraud. The purpose of this
bankruptcy—as devised by the Debtor’s owners—is not to maximize value for the benefit of
creditors, but to transfer value from creditors to equity holders through a bad faith settlement.

2. This is not speculation. This is exactly what the Debtor’s plan does. The Debtor
has already proven through its actions that it exists solely to secure a nonconsensual non-debtor
release for the benefit of YesCare and its affiliates to the detriment of the victims and their families.
The UCC is fully supportive of this outcome so long as its favored creditor group obtains a
recovery it considers substantial.

3. This case gives bankruptcy a bad name. Corizon Health and its non-debtor insiders

and beneficial owners created the factual basis for, and are trying to settle through this bankruptcy,

This is a filing pursuant to the Stipulation and Agreed Confidentiality and Protective Order Regarding Production
of Documents. [Dkt. No. 1186].

Other claimants, including tort victims, who wish to join in the relief sought herein can do so by filing joinders
to this Motion.
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fraudulent transfer claims and personal injury and wrongful death claims asserted against them.
Through clever bankruptcy machinations, Corizon Health and its beneficial owners seek to
control—or become both the plaintiff and the defendant in—Ilitigation against them based on their
tortious conduct, and take from the victims their property, legal, and Constitutional rights. This
case is an elaborate scheme to confirm a plan that includes nonconsensual third-party releases
without the affirmative vote of the tort victims and over their vehement objection.

4. A structured dismissal is the only path out of this case that is consistent with the
Bankruptcy Code and its objectives. Through the dismissal of this case, the victims’ ability to
pursue YesCare and its non-debtor affiliates and insiders can be restored, and all claimants can
and should be paid more than they will ever be paid in this Chapter 11 Case. This is the best
outcome for the tort claimants and other unsecured creditors.

5. Bankruptcy should not be used by tortfeasors to avoid responsibility for the harm
that they caused, deny victims their rights against non-debtor entities, and prevent victims from
being able to access our justice system. The Debtor’s plan seeks to deny victims their legal rights
and impose a de minimis settlement under which victims would be forced to accept pennies on the
dollar on account of claims that are worth millions of dollars.

6. The victims here were incarcerated. They did not deserve to die. They did not
deserve to be provided substandard health care. Their families did not deserve to attend funerals
of loved ones who would be alive today absent the misconduct of YesCare, its predecessors and
beneficial owners. Bankruptcy is not a tool to prey on widows. This case is an affront to basic
principles of justice and the dignity that every person deserves under our Constitution. It should
be dismissed forthwith, and the claimants should be permitted to pursue their claims against all

responsible parties before the state and federal courts of the United States.
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7. This case was designed to never allow for a just result. By creating an
administratively insolvent estate, incentivizing professionals to advocate for a cheap settlement,
and pressuring claimants with few financial resources to settle, the parties who orchestrated this
fraud have unleashed a case that could upend our justice system. It is time for someone to take a
stand against this. The TCC is that party and the TCC seeks the dismissal of this case.

BACKGROUND

8. This is not a typical bankruptcy case. The real party in interest here is not the
Debtor. This case is about YesCare and its tort liability. To understand why—and what this case
is truly about—it is helpful to begin with various failed attempts undertaken by wealthy companies
to use the bankruptcy system to obtain a discharge of their tort liability to the detriment of victims
harmed by their conduct. It is, therefore, appropriate to begin with part of that history, or at least
its most recent chapters, including the so-called “Texas Two Step,” to appreciate what YesCare is
trying to achieve and why a structured dismissal is the only mechanism for resolving this case.

1. The Texas Two Step (the Original)

9. The “Texas Two Step” was first deployed by Georgia Pacific to avoid litigating
thousands of asbestos lawsuits. See In re Bestwall LLC, No. 17-31795 (Bankr. W.D.N.C. Nov. 2,
2017) (affiliate of Georgia Pacific). It has since been deployed by other tortfeasors that have

sought to use bankruptcy to gain a litigation advantage.*

4 See In re DBMP, LLC, No. 20-30080 (Bank. W.D.N.C. Jan. 23, 2020) (affiliate of Saint-Gobain Corp.); In re
Aldrich Pump LLC, No. 20-30608 (Bankr. W.D.N.C June 18, 2020) (affiliate of Ingersoll Rand); In re Murray
Boiler LLC, No. 20-30609 (Bankr. W.D.N.C. June 18, 2020) (affiliate of Ingersoll Rand); In re LTL Mgmt. LLC,
No. 21-30589 (Bankr. D.N.J. Oct. 14, 2021) (affiliate of Johnson & Johnson) (“LTL 1.0”); In re LTL Mgmt. LLC,
No. 23-12825 (Bankr. D.N.J. Apr. 4, 2023) (affiliate of Johnson & Johnson) (“LTL 2.0”).
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10. The fact pattern in each case varies but the goal is always the same: use the
bankruptcy of a manufactured affiliate to create leverage and pressure tort victims into
unacceptable settlement amounts that include a full release in favor of the non-bankrupt entity.

11. The first step involves a state law divisive merger conducted by a subsidiary of a
wealthy corporation. The divisive merger typically occurs under a 1989 amendment to the Texas
Business Corporations Act—hence the name Texas Two Step. Under the merger, the subsidiary
will split its assets and liabilities among two new entities. One entity—"“TortCo”—will house all
the subsidiary’s tort liabilities. The other entity—“GoodCo”—will be vested with the subsidiary’s
productive assets and its non-tort liabilities.

12. TortCo will agree to indemnify the entire non-debtor corporate family for the tort
liability. To avoid arguments that the divisive merger was fraudulent, TortCo is almost always
provided with a funding agreement backstop from GoodCo and/or an affiliate to fund a bankruptcy
case and provide funding to TortCo to pay tort claims within certain parameters.

13. Next, TortCo will file for bankruptcy—often called the second step of the Texas
Two Step. TortCo will immediately seek to enjoin all tort liability litigation against all non-debtor
affiliates and other indemnified parties. This step is critical—without the Court’s assistance in
enjoining litigation against the solvent non-debtors, the Texas Two Step strategy is unlikely to
succeed. Once an injunction is obtained, TortCo, usually led by a purported “independent” board,
will engage in mediation or other activities designed to prolong the bankruptcy case while tort
victims suffer and receive no compensation for their injuries.

14. The Texas Two Step is designed to provide the debtor and, more importantly, its
non-debtor affiliates, with all the benefits of a bankruptcy—i.e., a prolonged, if not multi-year stay

of litigation—without any of the burdens of bankruptcy being imposed upon GoodCo or other non-
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debtors who benefit from the stay and the enjoining of litigation pending before the bankruptcy
case. Since the debtor is a shell and not an operating company, the debtor does not need to reach
a settlement or confirm a plan; simply put, it has no incentive or reason to exit bankruptcy except
on terms highly favorable to GoodCo.

15.  In a traditional scenario, a debtor seeking to reorganize has the incentive to
negotiate in good faith and reach settlements with victims that will result in a plan acceptable to
them. But in a Texas Two Step, the incentives are far different and indeed perverse. GoodCo can
operate its business, conduct further corporate transactions and upstream profits to shareholders
without court oversight, while claimants are stuck in bankruptcy, anchored by a debtor that has no
need to exit bankruptcy, and cannot liquidate or obtain compensation for their claims.

16. Typically, TortCo’s primary objective is to stay in bankruptcy for as long as
possible and prevent claimants—many of whom suffer from terminal diseases and will die before
the bankruptcy case ends—from liquidating their claims to judgment. Not a single Texas Two
Step case has resulted in a negotiated settlement with tort claimants holding compensable claims.
Nor has any of the Texas Two Step cases resulted in a confirmable chapter 11 plan. Indeed, the
first Texas Two Step, Bestwall, has lingered in bankruptcy for over six years with no resolution in
sight.

17. To believe or hope that the Texas Two Step would ever result in a confirmed plan
may be to miss the point entirely. Even when a plan is proposed, it is often one that is
unconfirmable. GoodCo and its parent will demand that the plan release them of their tort liability
as a condition to providing funding for any settlement trust. See, e.g., LTL 2.0, Dkt. No. 525. And
such funding typically will be withheld until there is a final, non-appealable order confirming the

plan. If such a plan were confirmed by a Bankruptcy Court, it would face certain appeal.
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18.  For example, in LTL 2.0, the debtor’s proposed plan channeled the independent
liability of non-debtor Johnson & Johnson (“J&J”) to a section 524(g) trust even though the Third
Circuit has held that a section 524(g) injunction cannot be used to shield a non-debtor party from
its own direct and independent liability. See In re Combustion Eng’g, Inc., 391 F.3d 190, 233 (3d
Cir. 2004). If a plan were somehow confirmed and upheld on appeal, the result would be the
elimination of the right to a jury trial to hold a non-debtor responsible for its conduct through the
bankruptcy of a manufactured entity. For parties who had obtained a judgment in the tort system
prior to the bankruptcy of the manufactured debtor, the result would be the nullification of the
jury’s verdict, without an appeal, with the judgment creditor being paid an amount deemed
appropriate by the defendant (in its sole and absolute discretion).

II. The 3M Variation of the Texas Two Step

19.  While all the major Texas Two Step cases have been prosecuted by the same law
firm that developed the strategy, other law firms more recently have attempted to implement
similar strategies or innovations thereof. The chapter 11 case of In re Aearo Technologies LLC,
Case No. 22-02890 (Bankr. S.D. Ind. July 26, 2022), an affiliate of 3M, was a recent variation of
this strategy.

20. In that case, 3M faced liability for manufacturing and selling defective earplugs
after acquiring the underlying operating business in the mid-2000s (and owning the operations for
several years prior to terminating production of the defective product and several years prior to
implementing the bankruptcy strategy). Claimants sought to hold 3M liable in the tort system.

21. 3M located an affiliate in its organization that was also named as a defendant in the
consolidated litigation—Aearo Technologies (“Aearo”)—and placed that company into

bankruptcy. Aearo was, in substance, intended to be a Texas Two Step without the divisive merger
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leading the way. Prior to the bankruptcy, Aearo entered into a funding agreement pursuant to
which Aearo agreed to indemnify the entire 3M corporate family for earplug and other tort
liabilities. In re Aearo Tech. LLC, 642 B.R. 891, 898 (Bankr. S.D. Ind. 2022).

22. To avoid arguments that this indemnification obligation could be avoided as an
actual or constructive fraudulent conveyance, Aearo also received a funding agreement backstop
to fund a bankruptcy case and provide funding to pay tort claims within certain parameters,
including claims for indemnification. This made the funding agreement circular—Aearo’s
obligation to indemnify 3M could be satisfied by obtaining funds from 3M under the funding
agreement. /d. at 909-910 (finding that the funding agreement amounted to a circular agreement).

23. Once in bankruptcy, Aearo attempted to implement the classic Texas Two Step
litigation strategy. Aearo immediately moved to enjoin litigation against its non-debtor affiliates.
The goal was to freeze all litigation against 3M while, at the same time, keeping 3M outside of the
bankruptcy proceeding where it would be free to operate its business, conduct further corporate
transactions and upstream profits to shareholders without court oversight. Claimants, in turn,
would be stuck in bankruptcy and could not liquidate their claims to judgment. Aearo’s goal was
to create delay and confirm a plan that released 3M of its own tort liability.’

24. Aearo’s bankruptcy did not go according to plan. The Bankruptcy Court refused
to grant Aearo’s request for injunctive relief at the beginning of the case. 4earo, 642 B.R. at 912.
This was critical. Without an injunction, the parent in these cases cannot enjoy the intended

litigation holiday or avoid paying defense costs while the bankruptcy is pending.

5 See Informational Brief of Aearo Technologies LLC [Dkt. No. 12] filed in In re Aearo Tech. LLC, Case No. 22-
02890 (Bankr. S.D. Ind. July 26, 2022) (“The second cornerstone [of a plan of reorganization] would be a
permanent channeling injunction and a third-party release of 3M. This injunction would require that all Combat
Arms-related claims be brought only against the settlement trust, and not the reorganized Aearo entities or their
non-debtor affiliates. The injunction would apply to all potential Combat Arms plaintiffs.”).
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25.  Aearo’s bankruptcy—Ilike LTL’s bankruptcies—was also met with a motion to
dismiss filed by an official committee representing the interests of tort claimants, among others.
The Bankruptcy Court ultimately dismissed Aearo’s bankruptcy as having been filed in bad faith.
See In re Aearo Tech. LLC, No. 22-02896, 2023 WL 3938436 (Bankr. S.D. Ind. June 9, 2023).
LTL’s serial bankruptcy filings were also dismissed.®

26.  Following dismissal, 3M returned to the tort system where it faced the reality of
litigation. On August 29, 2023, roughly three months after Aearo’s bankruptcy case was
dismissed, 3M announced a settlement under which it agreed to pay $6 billion to settle the earplug
lawsuits—roughly six times the amounts offered by 3M during Aearo’s bankruptcy. But for the
dismissal of Aearo’s bankruptcy—which was designed to suppress tort claim values and facilitate
a multi-billion-dollar transfer from victims to equity—this settlement would not have occurred,
and the victims would likely be stuck in bankruptcy to this day.

JIIR The YesCare Two-Step

27. The YesCare Two-Step is also designed to suppress tort claim values and facilitate
a transfer of millions of dollars from victims to equity. Like LTL 1.0 and LTL 2.0, this case
involves a divisive merger followed by a bankruptcy filing by the manufactured debtor. This case
seeks to implement the core strategy that uses bankruptcy to shield affiliated companies from
litigation in the tort system. To fully appreciate why the YesCare variant of the Texas Two Step
is arguably even more abusive than the schemes attempted by J&J and 3M, it is helpful to start

with YesCare’s corporate history and the liabilities that its predecessors faced in the tort system.

¢ SeelnreLTL Mgmt., LLC, 64 F.4th 84 (3d Cir. 2023) (reversing bankruptcy court decision and directing dismissal
of bankruptcy petition); and /n re LTL Mgmt., LLC, 652 B.R. 433 (Bankr. D.N.J. 2023) (dismissing LTL’s second
bankruptcy where the debtor did not file its petition in good faith).
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A. Corizon’s Corporate History and the Tort Claims

28.  YesCare—like J&J and 3M—turned to bankruptcy to address its tort liability. The
Debtor’s predecessors were in the business of providing healthcare services to inmates
incarcerated in state and local prisons across the county.

29.  During the 2010s, a group of private equity funds owned the Corizon Health
conglomerate. During this period, Corizon was very profitable. Many States had converted to
providing healthcare to inmates by contracting with private companies and there were only a
handful of competitors that were able to compete for these contracts.

30.  But Corizon Health ran into headwinds. The disturbing truth of the private prison
health care industry is that it incentivizes and provides a level of care that leads to medical
malpractice and related liability. With revenue fixed by a government contract, profits are
maximized by minimizing costs. The costs here are the costs of providing health care to inmates.
Less healthcare equates with a higher rate of return. This reality led to significant tort claims,
including claims for wrongful death and permanent disability and disfigurement.

31. The members of the TCC exemplify the tort claims arising from serious medical
malpractice and neglect that the Debtor’s insiders are trying to evade in this bankruptcy case. Five
TCC members have wrongful death claims, and the sixth TCC member suffered permanent
disability and disfigurement caused by Corizon’s business plan to avoid medical expenses by
limiting care provided to inmates.

32. Daniel Allard. Daniel Allard had about one year left of a 2)4 year sentence in an
Arizona prison for attempted trafficking of stolen property. Mr. Allard was found by a prison

employee lying in brown vomit. He was taken to Corizon’s prison medical facility with bleeding

10
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from his head and nose. Despite clear signs of a traumatic head injury from a likely assault and
deteriorating symptoms, Corizon did not call for emergency medical help for over two hours.

33.  Ignoring medical advice to fly Mr. Allard immediately to an emergency room, he
was driven by ambulance to a Bisbee airport for helicopter transport to a Tucson hospital, where
he died three days later. Mr. Allard’s grandmother—TCC member Aanda Slocum—filed a
wrongful death case against Corizon in Arizona District Court, Estate of Daniel Allard v. Corizon
Health LLC, Case 4:18-cv-00044-JCH (Claim 158-1).”

34.  Michelle Morgan. In 2022, during Michelle Morgan’s intake in a New Mexico

jail, a Corizon employee noted that Ms. Morgan had been subjected to “ongoing issues of physical

and emotional abuse.”®

On May 3, 2022, Ms. Morgan requested counseling services, which
Corizon refused to provide. Ten days later, on May 13, 2022, Ms. Morgan committed suicide by
hanging herself from her bunk bed. Corizon employees’ use of an automated external defibrillator
to resuscitate her failed not once, but twice, because the battery power of two different devices had
run down, rendering them unusable. Ms. Morgan’s daughter—TCC member Paris Morgan—is

now pursuing a wrongful death claim against Corizon. See Claim 500.

35. Jennifer Casey Norred. Jennifer Casey Norred was 36 years old and suffered

from chronic schizophrenia, bipolar disorder and depression when incarcerated in a county jail for
“stalking.” Ms. Norred had received mental health treatment before her incarceration. Jail records
documented at least one prior suicide attempt.

36. On July 24, 2017, after months with virtually no treatment, no inquiry into her prior

mental health condition and a failed suicide attempt, Ms. Norred was placed in a “restraint chair”

7 https://storage.courtlistener.com/recap/gov.uscourts.azd.1077356/gov.uscourts.azd.1077356.1.0.pdf

8 https://www.abgjournal.com/news/local/suit-alleges-mdc-guards-negligence-led-to-jail-death/article_0808296b-

fcf8-5b33-97b2-3fe7be37cel9.html

11
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for 24 hours against her will with limited supervision and few comforts or food breaks. Three days
later, Ms. Norred tied her jail-issued uniform pants to her bunk and hung herself. Her mother—
TCC member Elizabeth Frederick—filed a wrongful death case in Florida District Court against
Corizon and the county. Frederick v. McNeil, Case No. 4:19-cv-162-MW-CAS (Claim 574).°

37. The TCC members’ claims are merely examples of atrocities suffered by many
other tort claimants who deserve the right to seek compensation in the tort system. '

38. Tracey Grissom. For example, Tracey Grissom brought claims against Corizon

after she was forced to suffer in agony and live in her own fecal matter for four months.
Ms. Grissom was convicted of murdering her husband after, according to Ms. Grissom, he had
raped her and caused injuries that required her to have a stoma (a surgically made hole) in her
lower stomach, which connects to an ostomy bag that collects waste.

39.  For two days in 2017, Ms. Grissom suffered terrible pain while her intestines
protruded several inches outside the stoma. After a portion of Ms. Grissom’s lower intestine was
surgically removed, Corizon provided ill-fitting ostomy bags that leaked for four months on her
body, clothing, and bedding. Ms. Grissom filed a lawsuit against Corizon in Alabama District
Court. As the District Court judge framed her allegations, “For four months, her feces adhered to
and excoriated her skin, it soiled her clothes, it covered her bedding, and it repulsed those around
her, so much so that she was segregated from other inmates.” Grissom v. Corizon, LLC, 2:19-cv-
420 (Claim 527 & 598)."!

40.  David J. Hall. In Maryland, a jury awarded David J. Hall $3 million against

Corizon for failing to treat a wrist fracture that had collapsed and required extensive surgery.

https://storage.courtlistener.com/recap/gov.uscourts.flnd. 103873/gov.uscourts.flnd.103873.24.0.pdf

10" See also https://www.themarshallproject.org/2023/09/19/corizon-yescare-private-prison-healthcare-bankruptcy

' https://casetext.com/case/grissom-v-corizon-llc-1.

12
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Mr. Hall was provided only an Ace bandage and told his injury would “self-heal.” The jury’s
award was reduced to $770,000 pursuant to Maryland statute. See Claim 243 & 585.

41. All actions filed by the hundreds of claimants have been stayed by this bankruptcy.
And many cases against Corizon and its affiliates have been dismissed without prejudice because
of this bankruptcy case.

B. The 2020 Sale to the Flacks Group

42. As of 2017, BlueMountain Capital Management (“BlueMountain’) was Corizon’s
largest ultimate beneficial owner. Given the mounting litigation, in the summer of 2020,
BlueMountain decided to divest and sold the equity of Corizon to the Flacks Group, a Miami-
based investment firm. Coincident to this sale, the Flacks Group formed the “M2” related entities
to acquire Corizon’s purportedly secured debt at a steep discount. Through this acquisition of debt
and equity, the M2 companies became both Corizon’s parent and secured lender.

43. The Flacks Group did not turn around Corizon’s business. Instead, it spun off
PharmaCorr—the prison health services adjacent pharmacy benefits manager—stripping Corizon
of a profitable company. With this cash in hand, the Flacks Group evaluated a potential bankruptcy
transaction as an exit strategy. But, by happenstance, the Flacks Group met Mr. Issac Leftkowitz
and Perigrove—and thereby, an entreat with the owners of health care giant Genesis HealthCare—

who convinced the Flacks Group to not file for bankruptcy and to sell the business to them instead.

C. The Divisive Merger (aka _)
44. Perigrove had a different vision for Corizon—
I - narcd

_,” Perigrove and its advisors set off to shield their companies from litigation in the

tort system and impose a forced bankruptcy settlement on the victims and their families, thereby

13
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freeing all future profits for equity holders. See Exhibit B (filed under seal). _ was
designed to use bankruptcy to transfer millions from tort victims to equity.

45. Step 1—Acquire and Loot Corizon. As a starting point, in December 2021,

Perigrove acquired (for an undisclosed consideration), Corizon Health, its parent, the M2
companies and their debt, all the profitable government contracts, and Corizon’s cash.

46.  Perigrove then looted Corizon Health to the tune of approximately $30 million.
The TCC contends that these transfers were both intentional and constructive fraudulent transfers
that would be recoverable by any creditors in future litigation (inside or outside of bankruptcy).

47. Step 2—Create MergeCo. In May 2022, Perigrove directed Corizon and certain

of its affiliates—i.e., Corizon Health, Inc., Valitas Health Services, Inc., Corizon LLC, and
Corizon Healthcare of New Jersey—to merge into a single entity called “MergerCo.” MergerCo
included all the business entities with assets and ongoing operations.

48. Step 3—The Divisive Merger. MergerCo then undertook a divisive merger under

Texas law. Merger Co split its assets and liabilities among two entities. One entity—“RemainCo”

or “Corizon Health, Inc.” or “TortCo”—housed the disfavored liabilities, including the tort claims

asserted by the inmates and their families as well as liabilities owed to certain vendors and
terminated employees.

49. The other entity—"“NewCo” or “CHS TX, Inc.” or “GoodCo”—was vested with

the MergerCo’s productive assets and its favored liabilities. The allocation of liabilities owed to
vendors and former employees makes this case somewhat different. In most Texas Two Steps,
TortCo is allocated nothing but the disfavored tort liabilities. But the YesCare version is different.

50. The TCC’s analogies “Step 3” in the YesCare scheme to a section 363 sale to an

insider, where the insider takes all the productive assets and an assignment of the profitable

14
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contracts (along with an assumption the related liabilities), rejects the non-profitable contracts, and
leaves other undesirable liabilities (e.g., terminated employee obligations) behind.

51. True to form, the parties provided TortCo with a Funding Agreement with M2 Loan
Co. But the Funding Agreement here was subject to an aggregate cap of $15 million. Under the
Funding Agreement, M2 Loan Co., as the “Payee,” could advance funds to TortCo and make
earmarked payments to TortCo’s creditors, which it did prior to the bankruptcy.

52. Step 4—Create a Structure to Eliminate Creditor Remedies. Ordinarily, the

next step is the immediate bankruptcy filing of TortCo—often hours after the divisive merger. But
the YesCare variant did not involve an immediate bankruptcy filing.

53. Once the divisive merger was complete, Sarah Tirschwell, who was the sole
shareholder of NewCo, contributed 95% of that equity to another newly formed company called
YesCare, which would be wholly owned by certain undisclosed insiders. Upon information and
belief, these insiders are the same people who controlled Corizon prior to the divisive merger. The
Funding Agreement was exhausted with millions of dollars being paid to preferred creditors.

54. Perigrove understood that Texas’s divisive merger statute does not eliminate the
rights of creditors under existing law, including the right to (a) argue that YesCare and/or NewCo
is Corizon’s legal successor, (b) assert alter ego and veil piercing theories, and (c) assert fraudulent
transfer claims (both actual and constructive fraud). A divisive merger that creates an entity
saddled with liabilities and no business assets constitutes the very transaction has been banned for
close to 500 years since the United Kingdom passed the Statute of Elizabeth.

55. When a divisive merger looks to be a fraud, creditors can challenge the merger as
a fraud. Texas law does not afford anyone a license to commit fraud. For YesCare and NewCo,

the claimants’ state law remedies are the problem.

15
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56. Through the divisive merger and a subsequent bankruptcy filing, YesCare’s
objective was to create a new plaintiff that controls the tort claims and is controlled by YesCare.
Understanding the arguments that can be advanced over what is property of a debtor’s estate and
the Debtor’s DIP financing are key to understanding this scheme.

57. TortCo—the Debtor entity—was destined for bankruptcy. But unlike other Texas
Two Steps, causing mortal delay was not the end game. YesCare needs a nonconsensual third-
party release. The primary remedies available to victims of a fraudulent divisive merger are
successor liability, alter ego and veil piercing, and fraudulent transfer claims. Armed with these
legal theories, tort victims can seek compensation in the tort system from parties like YesCare and
NewCo on account of the particularized injuries that they suffered. Victims can simply continue
their lawsuits against YesCare, NewCo, and others as named defendants.

58.  But when a company files for bankruptcy, the right to assert state law fraudulent
transfer claims vests in the trustee. See 11 U.S.C. § 544(b). Generally, creditors cannot pursue
such claims while the case is pending. In addition, causes of action that the company could assert
against third parties under state law also become property of the estate under section 541(a).

59. As explained below, the Circuits are split on whether a bankruptcy trustee has
standing to assert claims that belong to creditors under state law against third parties under the
doctrines of successor liability and alter ego. See cases cited infra at fn. 30. Courts, in certain
circumstances, have held that a debtor in bankruptcy can assert creditor claims—i.e., claims based
on a particularized injury to claimants—based on successor liability and alter ego theories.

60. When this occurs, Courts are often looking to a trustee to hold parties that engaged
in misconduct that harmed creditors responsible. But, in the context of a Texas Two Step, this

logic results in a perverse reality. If the tort claims asserted against YesCare, NewCo and others
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under the doctrines of successor liability and veil piercing are estate causes of action—i.e., they
belong to TortCo during a bankruptcy proceeding—then YesCare can effectively control the tort
claims asserted against it.!"> Because of the DIP financing scheme discussed below, the Debtor
here is controlled by the litigation targets—i.e., the parties alleged to have committed fraud and
alleged to be liable as successors or alter egos.

61. By arguing that the tort claims against YesCare and NewCo (under a successorship
or alter ego theory) are TortCo’s property in a bankruptcy proceeding under section 541(a),
YesCare and NewCo can use the Texas Two Step place themselves in the position of both the
plaintiffs and the defendants. The same is true for fraudulent transfer claims. The bankruptcy is
used to take the property rights of the victims—i.e., their tort claims against YesCare, NewCo, and
others—and place them into the hands of a debtor controlled by the tortfeasor.

62. The key to YesCare’s variant of the Texas Two Step is to create a bankruptcy under
which it controls the claims against itself and then can settle those claims under either a Rule 9019
settlement or a chapter 11 plan. The primary obstacles to this happening are the Bankruptcy Court
and estate fiduciaries who are charged with maximizing the value of a debtor’s estate.

63. But Perigrove devised a plan for this as well. Before authorizing a bankruptcy
filing, Perigrove made certain that the Debtor was deeply insolvent—i.e., stripped of all its value
and access to funding under the Funding Agreement. This laid the foundation for an insider DIP
loan. Without the DIP loan, there is no funding for this case and no funding to pay professional

fees, including the professionals retained by the Debtor and any official committees.

12 Tobe clear, the TCC does not believe that the personal injury and wrongful death claims asserted against YesCare,

NewCo, and their non-debtor affiliates and insiders under the doctrines of successor liability or veil piercing are
property of the Debtor’s estate. A contrary result would mean that section 541(a) violates the Fifth and Seventh
Amendments of the Constitution. The TCC raises and reserves the right to argue that section 541(a) violates the
Fifth and Seventh Amendments to the extent that it means that such claims are the Debtor’s property.
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64. The DIP loan denies funding for any committee or estate party that challenges any
of the prepetition transfers or the very insider DIP that controls this case. See DIP Motion at pp.
8-9 (DIP Credit Agreement, 9 6.13, 6.36(r)), D.I. 185 (the “DIP Motion”). And the DIP loan is
collateralized by liens on all conceivable estate causes of action (which the Debtor will argue
include the tort claims against YesCare and NewCo). See DIP Motion at pp. 16-17 (defining DIP
Collateral to include commercial tort claims and causes of action, among other items).

65. Step S—File for Bankruptcy. With the DIP loan fully negotiated and ready to go,

the next step was to find professionals willing to represent the newly created debtor, file the
petition, seek an injunction to shield YesCare and its non-debtor affiliates and insiders from
litigation during the bankruptcy, move to approve the DIP loan (and the related liens and case
controls), and then dangle a settlement before the parties as the only way out of the case.

66. On February 12, 2023, just prior to the filing, the Debtor retained Gray Reed as
bankruptcy counsel. And, on February 13, 2023, the Debtor filed its chapter 11 petition.

67. Step 6—Seek an Injunction. Once in bankruptcy, the Debtor followed the Texas

Two Step script. Like J&J and 3M, the Debtor sought an injunction to prevent claimants from
pursuing their claims against YesCare and its non-debtor affiliates and insiders.'® In the PI Action,
the Debtor asserted its desires to control estate causes of action (including successor liability
Claims) and the indemnity provided by the Debtor to its non-debtor affiliates, insiders, officers
and directors, as part of the divisional merger as bases to support the injunction.

68. On March 3, 2023, the Court entered its Order Regarding Debtor’s Emergency

Motion to Extend and Enforce the Automatic Stay [D.I. 118] and on May 18, 2023, the Court

13 See Complaint Seeking (I)(A) a Declaratory Judgment that the Automatic Stay Applies to Certain Claims and
Causes of Action Asserted Against Certain Non-Debtors and (B) Extension of the Automatic Stay to Certain Non-
Debtors, or in the Alternative, (II) a Preliminary Injunction Related to Such Actions Tehum Care Services, Inc.
v. Those Parties Listed in Appendix A, (the “PI Action”) [Adv. P. 1].
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entered its Order (1)(A) Declaring that the Automatic Stay Applies to Certain Claims and Causes
of Action Asserted Against Certain Non-Debtors and (B) Extending the Automatic Stay to Certain
Non-Debtors, or in the Alternative, (Il) Preliminarily Enjoining Such Actions (the “PI Order”)
[Adv. P. 43]. This Court’s injunction appeared to dissolve on August 10, 2023, but has been
extended by stipulation of certain parties in the months since.

69. Step 7—Negotiate with the UCC. After the filing, the United States Trustee

appointed an Official Committee of Unsecured Creditors Committee (the “UCC”). See Amended
Notice of Appointment of Official Committee of Unsecured Creditors [D.I. 145]. The UCC is
comprised of five trade creditors of Corizon Health and two personal injury claimants.

70. The UCC engaged professionals, who in turn negotiated a settlement and plan with
the Debtor. See Disclosure Statement Regarding Debtor and Official Committee of Unsecured
Creditors’ Joint Chapter 11 Plan [D.I. 984] (subsequently revised). The TCC understands that the
UCC negotiated the “settlement” and plan allocation among itself and the Debtor and without any
lawyers present representing the interests solely of the tort claimants. The results of that internal
negotiation speak for itself and are embodied in the proposed plan.

F. The Proposed Plan of Reorganization

71. The proposed plan reflects the final embodiment of YesCare’s scheme. As one
may expect, the proposed plan treats the inmates and their families poorly (and that is probably an
overly generous statement).

72. Unfair Discrimination. Unlike the plans proposed in other Texas Two Step cases,

the Debtor’s plan divides the claimants among three separate classes—Class 4 (Non-Personal
Injury Claims), Class 5 (Personal Injury Claims), and Class 6 (Indemnification Claims). Class 4,

which includes the five trade creditors represented by the UCC, gets the lion’s share of the money.
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73. The plan deploys a two-trust structure, with Non-Personal Injury Claims being
channeled to the “Liquidation Trust” and Personal Injury Claims being channeled to the “Personal
Injury Trust.” Under the settlement with the UCC, the Liquidation Trust gets between $14.5 and
$15.5 million of the $37 million settlement, the right to pursue certain estates causes of action,
including preference claims worth millions of dollars and claims against the Flacks Group (also
worth millions of dollars), and ERC credits (purported to be worth between $5 and $10 million).'*
The Liquidation Trust can employee the professionals that currently represent the UCC.

74.  Holders of Non-Personal Injury Claims will enjoy a substantially higher recovery
than holders of Personal Injury Claims. The Personal Injury Trust gets between $8.5 and $8.8
million of the $37 million settlement and insurance rights that are presently estimated to have little
to no value. The filed proofs of claims alleged personal injury and wrongful death claims total
approximately 200 (plus), with a face value of $775 million.

75.  Under the proposed settlement and plan, claimants on the UCC will receive
between a 44% and 69% recovery, YesCare and NewCo will avoid millions of dollars in tort
liability that it would otherwise face in the tort system, and assuming any funds are left after the
payment of trust administrative claims, the inmates and their families stand to recover pennies on
the dollar. Wrongful death claims worth more than $5 to $10 million in the tort system may
recover less than 1.2% of their claim—e.g., $60,000 or $120,000—if the plan is confirmed and
upheld on appeal. Victims like David Hall may recover only $5,000 on his $770,000 judgment

and be stripped of his right to pursue non-debtor tortfeasors for the difference.

4 On December 18, 2023, the Debtor and the UCC announced a revised settlement based on a $54 million cash
contribution. But this settlement presumes the existing allocation negotiated by the UCC for the benefit of Non-
Personal Injury claims.
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76.  Further, there has been no estimation proceeding in this case to ascertain the
Debtor’s aggregate tort liability. Only self-serving and untested analysis presented in a liquidation
analysis appended to the plan that admits the tort claims could be as high as $75 million. $9 million
is not enough money to administer a trust of the kind proposed by the UCC and the Debtor, let
alone provide anything other than the $5,000 quick pay payments to victims.

77.  Non-Consensual Third-Party Releases. To lock in their winnings, the plan also

effectuates nonconsensual third-party releases. This occurs through two mechanisms.

78. The first mechanism is the release set forth in Article IX of the plan. Under this
Article IX, all parties who have not “opted out”—even those with no actual notice of the
bankruptcy proceedings—will be deemed to grant a release to YesCare and other non-debtors,
including exculpation of the estate fiduciaries.

79. The second mechanism is the proposed settlement of the estate causes of action
against YesCare and its non-debtor affiliates and insiders. Under the plan’s Article IX(c), the
Debtor and its estate shall release all estate causes of action against YesCare and the other Released
Parties. This release is broad and is intended to be the mechanism by which the Global Settlement
is effectuated. It specifically includes “rights, actions (including Avoidance Actions), suits . . . .
powers, privileges . .. whether known or unknown, foreseen or unforeseen, now existing or
hereafter arising, contingent or non-contingent, . . . assertable, directly or derivatively, matured or
unmatured, suspected or unsuspected, in contract, tort law, equity, or otherwise that the Debtor,
the Post-Effective Date Debtor, or the Estate has, have or may have against the Released Parties.”

80. If approved, YesCare and NewCo could appear as a defendant in any pending
litigation and argue that any tort claims against them grounded in a successor liability or alter ego

theory are barred by the Debtor’s confirmation order such that no claimants can hold them
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responsible for their misconduct. The same is true for fraudulent transfer claims aimed at undoing
the divisive merger—the Debtor’s insiders effectively act as both plaintiff and defendant of the
tort claimants’ claims under this scheme.

81. The plan includes an “Opt Out” for claimants who reject the proposed plan
settlement, but the “Opt Out” is illusory. Due to the release in Article IX(c), any tort claimants
who opt-out could be barred from pursuing their state law rights against YesCare and its non-
debtor affiliates and insiders. YesCare and NewCo could be armed with the ability to defend
against any prepetition personal injury claim by arguing that it is grounded in a successor liability
or alter ego theory—claims that the Debtor (as controlled by YesCare) allegedly settled under the
plan. The tort claimants’ full value claims against YesCare and non-debtor affiliates and insiders
could be extinguished under the plan without their consent. Anyone who “opts out” will lose their
claims. The proposed plan is a new version of an old story where a debtor proposes a plan the
cornerstone of which is a nonconsensual third-party release in favor of entities that elect to avoid
the burdens of bankruptcy but want to enjoy all the benefits of bankruptcy.

82. Most tort claimants will vote to reject the plan. TCC will obviously object. United
States Trustee (who can appeal without posting a bond) will likely object. Parties will argue that
the plan engages in unfair discrimination, was not proposed in good faith, that the settlements are
unreasonable, that the plan violates the best interests test, and that the releases are unlawful.

83. Even Circuits that permit nonconsensual third-party releases would never permit
something like this. The plan—if approved over and crammed down upon tort victims—will be
appealed through to at least the Fifth Circuit. Victims and creditors have no real hope for near

term payment under the proposed plan, however de minimis it is.
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84. The litigation over plan confirmation and the resulting appeals could easily go on
for years, during which time YesCare and its non-debtor affiliates and insiders will continue to
enjoy the benefits of an injunction and a litigation holiday. Equity holders will continue to drink
fine wine and pay themselves bonuses while the inmates, and their families, recover nothing. This
entire bankruptcy scheme was designed and intended to achieve an unjust result.

IV. Possible Options for Resolving this Case

85. The TCC and the co-movants have analyzed various options for resolving this case
and have reached the conclusion that a structured dismissal is the only viable option.

A. A Creditor Plan

86.  Inother Texas Two Step cases, committees have moved to terminate exclusivity to
file a creditor plan.!” But in these cases, the divisive merger involved funding agreements that
facially provided sufficient funding to pay administrative claims in full and, arguably the tort
liability of the debtor as well. This made it possible for the claimants to propose a plan that
transferred the debtor’s rights under the funding agreement to a trust consistent with
section 1123(a)(5), which rights could then be used by the trust to fund the payment of tort claims
as liquidated post-confirmation in accordance with Court-approved trust distribution procedures.'¢
Those creditor plans would not provide for the types of nonconsensual releases for non-debtors

contemplated here.

15 See Inre LTL Mgmt., LLC, No. 23-12825 (MBK) (Bankr. D.N.J. June 5, 2023) (Motion of the Official Committee
of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C. § 1121(d)(1), Dkt. No. 702);
Inre LTL Mgmt., LLC, No. 21-30589 (MBK) (Bankr. D.N.J. Sept. 15, 2023) (Motion of the Official Committee
of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C. § 1121(d)(1), Dkt. No. 2721).

16 See In re LTL Mgmt., LLC, No. 23-12825 (MBK) (Bankr. D.N.J. June 12, 2023) (Reply in Support of Motion of
the Official Committee of Talc Claimants to Terminate the Debtor’s Exclusive Period Pursuant to 11 U.S.C.
§ 1121(d)(1), Dkt. No. 759).
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87. The YesCare Two-Step involves a bankruptcy commenced after the commission of
a fraud. The Funding Agreement does not provide sufficient funding to pay administrative claims,
tort claims, or commercial claims in full and does not make the full value of the predecessor
available to pay claimants. The Funding Agreement was drained prior to the filing.

88.  YesCare orchestrated a scheme whereby parties must support an unreasonable
settlement that permits a tortfeasor to avoid responsibility for the harm it caused for there to be
Sfunding to pay administrative claims, including the fees and expenses of estate professionals.
The TCC does not support such a settlement. A creditor plan cannot be confirmed unless
administrative claims will be paid in full.'” Given this, there does not appear to be a path here to
the confirmation of creditor plan that rejects a settlement with YesCare.

B. The Debtor’s Plan

89.  Likewise, there is no path here to the confirmation of the Debtor’s plan to harm tort
claimants and transfer millions in value from creditors to equity holders. The plan violates the
best interest test, proposes unfair discrimination, was proposed in bad faith, and the Debtor’s
proposed settlement is an insider transaction that does not satisfy the Rule 9019 standard.

90. The tort claimants will vote against plan confirmation. The Debtor’s plan, if
confirmed, would take away the right to a jury trial, property rights, and the ability of tort claimants
to collect from YesCare in the tort system. The releases are unlawful in every Circuit—not just
under Fifth Circuit case law—given the lack claimant support and a plan that fails to provide for

substantial compensation to the impacted class of creditors. See Bank of N.Y. Tr. Co. v. 9 Official

17 Section 1129(a)(9)(A) of the Bankruptcy Code provides that: “Except to the extent that the holder of a particular
claim has agreed to a different treatment of such claim, the plan provides that—(A) with respect to a claim of a
kind specified in section 507(a)(2) or 507(a)(3) of this title, on the effective date of the plan, the holder of such
claim will receive on account of such claim cash equal to the allowed amount of such claim.” And
section 502(a)(2) of the Bankruptcy Code specifies the priority of administrative expenses.
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Unsecured Creditors’ Comm. (In re Pac. Lumber Co.), 584 F.3d 229 (5th Cir. 2009) (“[T]his court
has held that Section 524(e) only releases the debtor, not co-liable third parties.”).'8

91. The Debtor may argue that the releases under its plan are voluntary because the
claimants can theoretically opt-out. But, again, the opt-out is illusory. Any claimants who opt-
out could be barred from pursuing their state law rights against YesCare and its non-debtor
affiliates and insiders. Anyone who opts out will be channeled into a brick wall. Confirmation
would be challenged by the TCC, claimants and public interest groups intent on preventing this
case from leading to further abuses of the bankruptcy system. No plan has been confirmed in a
chapter 11 case that compares to what the Debtor and the UCC are proposing here.

C. Conversion to Chapter 7

92.  Next, the TCC and the co-movants considered whether conversion to chapter 7
would be in the best interest of creditors. The problem with conversion is that it does not solve
the problem that the Debtor is a Potemkin village with no hard assets and no funding source.

93. A trustee could try to negotiate a settlement with YesCare that YesCare would be
willing to support. Alternatively, a chapter 7 trustee could litigate against YesCare (with no
litigation funding unless the trustee was able to procure a loan) and attempt to bring funds into the
estate that would ultimately be distributed to creditors. The risk would be that the trustee will be
incentivized to reach a cheap settlement that imposes the same estate release ramifications as the

Debtor’s plan that most, if not, all the claimants would reject.

18 Courts outside the Fifth Circuit generally require at least 85% acceptance from the class affected by a

nonconsensual third-party release in a chapter 11 plan. See In re Millennium Lab Holdings II, 945 F.3d 126, 132
(3d Cir. 2019) (93% acceptance), cert. denied, 140 S. Ct. 2805 (2020); In re Specialty Equip. Cos., 3 F.3d 1043,
1045 (7th Cir. 1993) (95% acceptance); Menard-Sandford v. Mabey (In re A.H. Robins Co., Inc.), 880 F.2d 694,
702 (4th Cir. 1989) (94% acceptance); In re AOV Indus., 792 F.2d 1140, 1143 (D.C. Cir. 1986) (90% acceptance);
In re Am. Family Enters., 256 B.R. 377, 392 (D.N.J. 2000) (99% acceptance), In re Purdue Pharma L.P., 633
B.R. 53 (Bankr. S.D.N.Y. 2021) (96% acceptance); In re Blitz U.S.A.,2014 Bankr. LEXIS 2461, at *15-16 (Bankr.
D. Del. Jan. 30, 2014) (95% acceptance); In re Master Mortgage Inv. Fund, 168 B.R. 930, 935 (Bankr. W.D. Mo.
1994) (95% acceptance).
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94. Such litigation, which could take years and years to complete, would create more
delay and prevent victims from seeking to hold YesCare and NewCo responsible in the tort system.
As the Aearo bankruptcy shows, the fastest path to payment is dismissal because it forces YesCare
and NewCo back into the tort system where they face the reality of litigation.

95. Further, a trustee is not needed to undertake this litigation, avoid the divisive
merger, pursue claims against YesCare or NewCo, or recover for creditors. Our legal system
already provides tort victims with legal remedies and a clear path to recovery, which path can be
pursued if this Court dismisses the Debtor’s case. These remedies already exist under state law.

D. Structured Dismissal

96. The claimants—who are the stakeholders in this case—have a path to payment if
the case is dismissed. YesCare and the parties who orchestrated the fraud are liable for the claims
against the Debtor and can pay such claims when they are liquidated in the tort system. The
claimants here should be afforded these rights absent a plan that has clear and broad support.
Further, the claimants can assert claims against governmental entities and other parties who are
co-liable with the Debtor, YesCare, and NewCo. While bankruptcy is often a solution to problems,

the unique circumstances presented by the YesCare Two-Step make bankruptcy the problem.
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97. Successor_Liability. YesCare, NewCo, and/or their affiliates are liable as the

19" Under state law, successor liability is not a cause of action.?’ Rather,

successor liability is an equitable doctrine or a theory of liability that transfers liability for a claim

from a predecessor to a successor when certain factors are present. A successor may become liable

20

Corizon operated 50 facilities in over 27 different states. For tort claims, the place of injury and the place of
conduct causing the injury typically determines which state law applies. See In re Soporex, Inc., 446 B.R. 750,
762 (Bankr. N.D. Tex. 2011) (applying the Restatement’s most significant relationship test to the choice of law
question for tort claims and noting that “applicable law will usually be the local law of the state where the injury
occurred.”); Kelly v. Corizon Health Inc., No. 2:22-cv-10589, 2022 U.S. Dist. LEXIS 198725, *14 (E.D. Mich.
Nov. 1, 2022) (applying Michigan successor liability and alter ego substantive law to claims against CHS and
YesCare because “a state’s interest in applying its law to citizens injured by foreign corporations [often]
outweighs the interest of the incorporating state.”); accord Rowland v. Novartis Pharm. Corp., 983 F. Supp. 2d
615,624 (W.D. Pa. 2013); In re W.R. Grace & Co.,418 B.R. 511, 519 (D. Del. 2009). For this reason, successor
liability and alter ego doctrines may be analyzed differently with respect to the personal injury and wrongful death
claims at issue here (depending on the state where the injury occurred). See Berg Chilling Sys., Inc. v. Hull Corp.,
435 F.3d 455, 467 (3d Cir. 2006). The TCC cites to case law in various states in this section of the Motion,
including Texas. But this should not suggest that any state law applies to any specific tort claim or any legal
doctrines that impose liability on non-debtor third parties. For an injury that occurred in Florida, Florida law
would likely apply to the tort claims as well as remedies (i.e., successor liability and alter ego) brought in aid of
that personal injury claim.

See, e.g., City of Syracuse v. Loomis Armored US, LLC, 900 F. Supp. 2d 274, 290 (N.D.N.Y. 2012) (holding that
“‘successor liability’ is not a separate cause of action but merely a theory for imposing liability on a defendant
based on the predecessor’s conduct” and noting that courts in other circuits have generally agreed); Automotive
Indus. Pension Trust Fund v. Ali, No. C—11-5216, 2012 WL 2911432, *§ (N.D. Cal. July 16, 2012) (holding that,
in the context of ERISA, successor liability is not an independent cause of action but simply a theory for imposing
liability based on a predecessor’s ERISA violation) (citations omitted); Tindall v. H & S Homes, LLC, No. 5:10—
CV-044, 2012 WL 369286, *2 (M.D. Ga. Feb. 3, 2012) (holding that “‘[sJuccessor liability is not a tort. It is an
equitable tool used to transfer liability from a predecessor to a successor’ (quotation omitted)); /n re Fairchild
Aircraft Corp., 184 B.R. 910, 920 (Bankr. W.D. Tex. 1995), vacated on other grounds, 220 B.R. 909 (Bankr.
W.D. Tex. 1998) (“successor liability does not create a new cause of action against the purchaser so much as it
transfers the liability of the predecessor to the purchaser”); Robbins v. Physicians for Women'’s Health, LLC, 90
A.3d 925 (Conn. 2014) (“[WThile successor liability may give a party an alternative entity from whom to recover,
the doctrine does not convert the claim to an in rem action running against the property being sold. Nor does the
claim have an existence independent of the underlying liability of the entity that sold the assets.”); Featherston v.
Katchko & Sons Constr. Servs., Inc., 244 A.3d 621, 733 (Conn. App. Ct. 2020) (“Successor liability is a theory
of liability to be alleged in support of a claim rather than raised as an independent claim.”); Columbia State Bank
v. Invicta Law Group PLLC, 402 P.3d 330, 332 (Wash. Ct. App. 2017) (“a claim for successor liability follows
an underlying cause of action” and “merely exists to extend ‘the liability on that cause of action to a corporation
that would not otherwise be liable.””); Brown Bark III, L.P. v. Haver, 219 Cal. App. 4th 809, 823, 162 Cal. Rptr.
3d 9, 20 (Cal. Ct. App. 2013) (“[SJuccessor liability is not a separate claim independent of Brown Bark’s breach
of contract claims. To the contrary, successor liability is an equitable doctrine that applies when a purchasing
corporation is merely a continuation of the selling corporation or the asset sale was fraudulently entered to escape
debts and liabilities.”); 19 C.J.S. CORPORATIONS § 901 (2023) (“Successor liability does not create a new cause
of action against the purchaser of a corporate predecessor so much as it transfers the liability of the predecessor
to the purchaser”); L. Hock, comment, Successor Liability in Asset Purchases of Bankrupt Health Care Providers,
19 BANKR. DEV. J. 179, 182 (2002) (“Successor liability is an equitable doctrine that depends on state law. It
does not give rise to a new cause of action, nor does it create an in rem claim running against the purchased
property. Instead, successor liability provides for a transfer of liability from the original corporation to the
acquiring corporation.”).
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for the debts of the predecessor when the transaction amounts to a consolidation or de facto merger,

the transaction is fraudulent or done with the intent to escape liability, or the purchaser is a mere

continuation of the seller.?!

98. A transaction amounts to a consolidation or de facto merger when it has the

economic effect of a statutory merger but is in the form of an acquisition or transfer of assets.

Non-exclusive elements of a de facto merger include a continuation of the enterprise of the seller

corporation, continuity of shareholders, the liquidation or dissolution of the seller, and the

purchaser’s assumption of seller’s obligations necessary for the uninterrupted continuation of

normal business operations.

22

21

22

See Farouk Sys., Inc. v. AG Glob. Prod., LLC, No. CV H-15-0465, 2016 WL 1322315, at *7 (S.D. Tex. Apr. 5,
2016) (noting that the Restatement of Torts allows for successor liability if: “(1) there is express assumption of
liability; (2) the acquisition results from a fraudulent conveyance to avoid liability; (3) the acquisition constitutes
a consolidation or merger with the predecessor; and (4) the acquisition results in the successor becoming a
continuation of the predecessor”™); Allied Home Mortg. Corp. v. Donovan, 830 F. Supp. 2d 223, 233 (S.D. Tex.
2011) (under Texas law “the only two circumstances in which a successor business that acquires the assets of
another business also acquires its liabilities or debts are (1) the successor expressly agrees to assume liability or
(2) the acquisition results from a fraudulent conveyance to escape liability for the debts or liabilities of the
predecessor.”); United States v. Americus Mortg. Corp., No. 4:12-CV-02676,2013 WL 4829284, at *4 (S.D. Tex.
Sept. 10, 2013) (accord); Ford, Bacon & Davis, LLC v. Travelers Ins. Co., No. CIV.A. H-08-2911, 2010 WL
1417900, at *6 (S.D. Tex. Apr. 7, 2010), aff’d sub nom. Ford, Bacon & Davis, L.L.C. v. Travelers Ins. Co., 635
F.3d 734 (5th Cir. 2011) (accord); see also Mozingo v. Correct Mfg. Corp., 752 F.2d 168, 174 (5th Cir. 1985)
(applying Mississippi law) (“There are, however, four generally recognized exceptions to this rule: (1) when the
successor expressly or impliedly agrees to assume the liabilities of the predecessor; (2) when the transaction may
be considered a de facto merger; (3) when the successor may be considered a ‘mere continuation’ of the
predecessor; or (4) when the transaction was fraudulent.”); Stearns Airport Equip. Co. v. FMC Corp., 977 F.
Supp. 1263, 1269 (N.D. Tex. 1996) (“A successor may be held liable (1) where the successor expressly or
impliedly agrees to assume the liability of the predecessor, (2) when the transaction may be considered a de facto
merger, (3) when the successor is a mere continuation of the predecessor, and (4) when the transaction is
fraudulent.”).

See Suarez v. Sherman Gin Co., 697 S.W.2d 17, 20 (Tex. Ct. App. 1985) (factors that are indicative of a de facto
merger include: “(1) There is a continuation of the enterprise of the seller corporation, so that there is a continuity
of management, personnel, physical location, assets, and general business operations. (2) There is a continuity of
shareholders which results from the purchasing corporation paying for the acquired assets with shares of its own
stock, this stock ultimately coming to be held by the shareholders of the seller corporation so that they become a
constituent part of the purchasing corporation. (3) The seller corporation ceases its ordinary business operations,
liquidates, and dissolves as soon as legally and practically possible. (4) The purchasing corporation assumes those
liabilities and obligations of the seller ordinarily necessary for the uninterrupted continuation of normal business
operations of the seller corporation.”).
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99. Here, NewCo (or CHS TX, Inc.) is a mere continuation of Corizon. Its business
operations are identical. The divisive merger was fraudulent and was done with the intent to escape
liability. There was a continuity of shareholders, normal business operations continued without
interruption, and the Debtor commenced a bankruptcy proceeding shortly after its creation. The
doctrine of successor liability imposes on NewCo all the Debtor’s liabilities. All claimants of the
Debtor have a path to recover in full on account of their claims in the tort system.

100. These issues have already been litigated, with at least one District Court holding
that NewCo is liable as Corizon’s successor. See Kelly v. Corizon Health Inc., No. 2:22-cv-10589,
2022 U.S. Dist. LEXIS 198725, *31 (E.D. Mich. Nov. 1, 2022) (adding CHS TX, Inc. [NewCo]
as a defendant in a prepetition action and finding “[c]onsidering the totality of the circumstances
here, I find that CHS TX is a mere continuation of pre-division Corizon . . . . Evidently, CHS TX
picked up right where Corizon left off. Indeed, CHS TX holds itself out to clients as Corizon’s
successor.”).

101. Alter Ego / Veil Piercing. The Debtor’s beneficial owners are also liable as the

Debtor’s alter ego. Alter ego and veil piercing are also not causes of action.?> They are also

3 See, e.g., Peacock v. Thomas, 516 U.S. 349, 866 (1996) (“Piercing the corporate veil is not itself an independent

ERISA cause of action, ‘but rather is a means of imposing liability on an underlying cause of action.’”’) (quoting
1 C. Keating & G. O’Gradney, FLETCHER CYCLOPEDIA OF LAW OF PRIVATE CORPORATIONS § 41, p. 603 (perm.
€d.1990)); Blair v. Infineon Techs. AG, 720 F. Supp. 2d 462, 469 n.10 (D. Del. 2010) (“[p]iercing the corporate
veil is not itself an independent [ ] cause of action, but rather is a means of imposing liability on an underlying
cause of action.”); Villnave Constr. Servs., Inc. v. Crossgate Mall Gen. Co. Newco, LLC, 201 A.D.3d 1183, 1187-
88 (N.Y. Sup. Ct. 2022) (“Properly understood, an attempt to pierce the corporate veil does not constitute a cause
of action independent of that against the corporation; rather it is an assertion of facts and circumstances which
will persuade the court to impose the corporate obligation on its owners™); A.L. Dougherty Real Estate Mgmt.
Co., LLC v. Su Chin Tsai, 98 N.E.3d 504, 515 (Ill. App. Ct. 2017) (“Piercing the corporate veil is not a separate
cause of action but instead is a means for imposing liability in an underlying cause of action”); Gallagher v.
Persha, 891 N.W.2d 647, 654 (Mich. Ct. App. 2016) (piercing the corporate veil is a remedy and not a separate
cause of action); Phillips v. United Heritage Corp., 319 S.W.3d 156, 158 (Tex. App. 2010) (holding that alter ego
liability is not a substantive cause of action but “[r]ather, they are a means of imposing on an individual a
corporation’s liability for an underlying cause of action.”); In re Texas Am. Exp., Inc., 190 S.W.3d 720, 725 (Tex.
App. 2005) (accord).
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equitable doctrines or a legal remedy. Alter ego and veil piercing theories do not create new causes
of action. Rather, they impose liability on the company’s owner when certain factors are present.

102. These factors include: the parent and subsidiary have common stock ownership,
common directors or officers, the parent and subsidiary have common business departments, the
parent and subsidiary file consolidated financial statements, the parent finances the subsidiary, the
parent caused the incorporation of the subsidiary, the subsidiary operated with grossly inadequate
capital, the parent pays salaries and other expenses of subsidiary, the subsidiary receives no
business except that given by the parent, the parent uses the subsidiary’s property as its own, the
daily operations of the two corporations are not kept separate, and the subsidiary does not observe
corporate formalities.”®

103. Here, there is common beneficial and actual ownership, common directors and
officers, the parent finances the subsidiary, the Debtor was grossly undercapitalized at its
inception, and the Debtor has no business function other than to exist in bankruptcy and try to

obtain a release for its master. The proposed plan, which makes releasing YesCare and its non-

24 See generally Ledford v. Keen, 9 F.4th 335, 339 (5th Cir. 2021) (“Texas law permits courts to disregard the
corporate fiction when the corporate form has been used as part of a basically unfair device to achieve an
inequitable result.”); SSP Partners v. Gladstrong Invs. (USA) Corp.,275 S.W.3d 444,451 (Tex. 2008) (“We have
held that the limitation on liability afforded by the corporate structure can be ignored only when the corporate
form has been used as part of a basically unfair device to achieve an inequitable result. Examples are when the
corporate structure has been abused to perpetrate a fraud, evade an existing obligation, achieve or perpetrate a
monopoly, circumvent a statute, protect a crime, or justify wrong.”); 1 FLETCHER CYC. CORP. § 41 (2022); 15 Tex.
Jur. 3d CORPORATIONS § 162.

3 See, e.g., U.S. v. Jon-T Chemicals, Inc., 768 F.2d 686, 691-92 (5th Cir. 1985); In re SMTC Mfg. of Texas, 421
B.R. 251, 321 (Bankr. W.D. Tex. 2009) (noting that the Texas Supreme Court has held that “[a]lter ego applies
when there is such a unity between corporation and individual that the separateness of the corporation has ceased
and holding only the corporation liable would result in injustice. It is shown from the total dealings of the
corporation and the individual, including the degree to which corporate formalities have been followed and
corporate and individual property have been kept separately, the amount of financial interest, ownership and
control the individual maintains over the corporation and whether the corporation has been used for personal
purposes. Alter ego's rationale is: if the shareholders themselves disregard the separation of the corporate
enterprise, the law will also disregard it so far as necessary to protect individual and corporate creditors.”). In the
Fifth Circuit, fraud is not a necessary element of alter ego liability when the underlying cause of action is a tort,
especially if the alter ego corporation was undercapitalized. See Jon-T Chemicals, 768 F.2d at 692-93.
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debtor affiliates and insiders the highest priority, shows that the Debtor functions solely as a facade
for the Debtor’s beneficial owners who have been pulling the strings in the background at all
relevant times.?® The doctrine of veil piercing imposes on these parties all the Debtor’s liabilities.
All claimants of the Debtor have a path to recover on account of their claims in the tort system.

104. Fraudulent Transfer. The divisive merger can also be unwound as a fraudulent

transfer. State law allows for avoidance of actual fraudulent transfers made on or within 4 years
before the petition date. See Tex. Bus. & Comm. Code § 24.005. To establish actual fraud, the
movant must show that the transfer or obligation was made “with actual intent to hinder, delay, or
defraud any creditor of the debtor.” Id. at § 24.005(a)(1).

105. Actual intent is often inferred through circumstantial evidence and “badges of
fraud.” Badges of fraud include whether the transfer or obligation was to an insider, the transfer
was of substantially all the debtor’s assets, the debtor was insolvent or became insolvent shortly
after the transfer or was made, and the debtor transferred the essential assets of the business to a
lienor who transferred the assets to an insider of the debtor. Id. at § 24.005(b).

106. Here, the divisive merger occurred within the past 4 years, and was done with the
actual intent to hinder, delay, and defraud creditors. The Debtor is a Potemkin Village with
YesCare and its beneficial owners in total control. The Debtor was created to be insolvent and file
for bankruptcy for the sole purpose of securing a cheap release for YesCare and its non-debtor

affiliates and insiders.

%6 See,e.g.,S.E.C. v. Res. Dev. Int’l, LLC, 487 F.3d 295, 303 (5th Cir. 2007) (affirming District Court’s piercing of
the corporate veil due to debtor’s use of the corporation for a fraudulent transfer); JNS Aviation, Inc. v. Nick
Corp., 418 B.R. 898, 908 (N.D. Tex. 2009), aff’d sub nom. In re JNS Aviation, LLC, 395 F. App’x 127 (5th Cir.
2010) (affirming Bankruptcy Court piercing of the corporate veil between corporations where the same owners
of one corporation isolated the corporate family’s liabilities in “a worthless shell.”).
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107.  The divisive merger can also be challenged as a constructive fraud. Constructive
fraud requires a movant to show that the debtor received less than reasonably equivalent value in
exchange for the transfer, and that the transfer caused the debtor to be engaged, or about to be
engaged, in a business or transaction for which any property remaining with the debtor was an
unreasonably small capital, or that the debtor intended to incur, or believed that it would incur,
debts that would be beyond its ability to pay as such debts matured. Id. at § 24.005(a)(2).

108. Inadequate capital turns on the nature of the debtor’s business and whether it is
“reasonably foreseeable™ that the debtor will be able to “generate sufficient profits to sustain
operations.”?’ Importantly, inadequate capital includes financial difficulties short of equitable
insolvency?®*—i.e., whether the debtor can generate enough cash to pay its debts and still sustain
operations. See In re Vadnais Lumber Supply, Inc., 100 B.R. 127, 137 (Bankr. D. Mass. 1989).
The test is “reasonable foreseeability.” Peltz v. Hatten, 279 B.R. 710, 744 (D. Del. 2002).

109. Among the factors that courts consider in determining foreseeability is the length
of time the debtor survived (or avoided a bankruptcy filing) after the transfer. See ASARCO LLC
v. Am. Mining Corp., 396 B.R. 278, 397 (Bankr. S.D. Tex. 2008) (debtor left with unreasonably

small capital even though it did not file for bankruptcy for over two years after the transfer).

27 See In re Lyondell Chem. Co., 567 B.R. 55, 109 (Bankr. S.D.N.Y. 2017) (“[T]he concept of ‘unreasonable small
capital’ encompasses a test that incorporates an element of ‘reasonable foreseeability.’”’) (quoting Moody, 971
F.2d at 1083); Pioneer Home Builders, Inc. v. Int’l Bank of Commerce (In re Pioneer Home Builders, Inc.), 147
B.R. 889, 894 (Bankr. W.D. Tex. 1992) (unreasonably small capital signifies an inability to generate enough cash
flow from operations and the sale of assets to remain financially stable).

28 See In re North Am. Clearing, Inc., No. 6:08-ap-00145, 2014 WL 4956848, at *8 (Bankr. M.D. Fla. Sept. 29,
2014) (“Although not defined in the Bankruptcy Code, the most common view is that “‘unreasonably small capital
denotes a financial condition short of equitable insolvency.’”); Tronox Inc. v. Kerr McGee Corp. (In re Tronox
Inc.), 503 B.R. 239, 321 (Bankr. S.D.N.Y. 2013) (“[T]he cases recognize that the unreasonably small capital test
may be easier for a plaintiff to satisfy than insolvency because ‘unreasonably small capital’ means ‘difficulties
which are short of insolvency in any sense but are likely to lead to insolvency at some time in the future.’”)
(quoting In re Vadnais Lumber Supply, Inc., 100 B.R. 127, 137 (Bankr. D. Mass. 1989)).
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110. Here, the divisive merger allocated the Debtor—an entity with no business
operations—with little besides liabilities. The Debtor was systematically stripped of its assets,
which are now owned and operated by a highly profitable multi-million-dollar business. The
Debtor has no means to generate positive cash flow and is now facing administrative insolvency.
And the Debtor avoided bankruptcy for less than nine months following the divisive merger.
Further, the professionals who advised on the divisive merger may face liability for aiding and
abetting the fraudulent transfer and for engaging in a conspiracy to commit fraud—providing
another source of recovery for victims.?

111.  Like other Texas Two Step debtors, the Debtor and its conspirators here may argue
that the operation of the divisive merger did not constitute a “transfer” under Texas state law.
See Tex. Bus. Org. Code § 10.008(a)(2)(C) (a divisive merger takes place without “any transfer or
assignment having occurred”). But Texas law does not use the same “without any transfer”
language for the transfer of liabilities as it does regarding the transfer of assets, and thus the transfer
of the liabilities to the Debtor would remain a “transfer” under Texas law. Compare id. with
§ 10.008(a)(3). With the transfer of liability undone, the liability goes to NewCo.

112.  Further, the Texas Business Organizations Code states that it “does not abridge

any right or rights of any creditor under existing law.” /d. at § 10.901 (emphasis added). These

rights include the right to challenge a transfer as fraudulent, as well as the right to hold successors

and alter egos liable under Texas law. The definition of “transfer” in the Texas Uniform

2 See,e.g., Inre Rest. Dev. Grp., Inc., 397 B.R. 891, 894 (Bankr. N.D. I11. 2008) (denying motion to dismiss a claim
against former attorneys of a restaurant company who allegedly engaged in a scheme to defraud the company’s
creditors); Banco Popular N. Am. v. Gandi, 876 A.2d 253, 263 (N.J. 2005) (creditors may bring claims against
one who assists another in executing a fraudulent transfer); Thornwood, Inc. v. Jenner & Block, 344 111. App. 3d
15, 799 N.E.2d 756 (1st Dist. 2003) (refusing to dismiss claim against a law firm for aiding and abetting a client’s
fraudulent scheme). Under the Debtor’s plan, the professionals who orchestrated the divisive merger are
conveniently included within the definition of “Released Parties.” See Plan at Art. [.A.100(bb).
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Fraudulent Transfer Act “means every mode, direct or indirect, absolute or conditional, voluntary
or involuntary, of disposing of or parting with an asset or an interest in an asset, and includes
payment of money, release, lease, and creation of a lien or other encumbrance.” Tex. Bus. &
Comm. Code § 24.002(12). This definition is broad enough to encompass a divisive merger.

113.  The Bankruptcy Court in In re DBMP LLC (Case No. 20-30080, Bankr. W.D.N.C.),
addressed this issue. In DBMP, the committee moved to avoid a divisive merger as a fraudulent
transfer. The debtor in DBMP, like the Debtor here, was a made-for-bankruptcy entity whose
assets were stripped on the eve of the filing.

114. The debtor moved to dismiss the fraudulent transfer claims argued that the
allocation of assets and liabilities under the Texas divisional merger statute did not constitute a
transfer within the meaning of section 548 of the Bankruptcy Code. The DBMP Court rejected
this argument. See Official Comm. of Asbestos Personal Injury Claimants v. DBMP LLC, Adv.
No. 21-03023-JCW (Bankr. W.D.N.C. 2021), July 7, 2022 Hr’g Tr. [Dkt. No. 85], at 23:24-25:4
(attached as Exhibit C). The result should be the same under the Texas Fraudulent Transfer Act.

115. This is just the tip of the iceberg. Claimants here can also bring actions against
officers and directors for breaching their fiduciary duties. The description of the foregoing legal
remedies available to victims is by no means exhaustive. And, critically, this litigation can be
brought outside of bankruptcy. And claimants can pursue claims against governmental entities
and other parties who are co-liable with the Debtor, YesCare, and NewCo.

116. Bankruptcy is not the best forum for this litigation to take place, particularly given
the constraints imposed by the DIP financing and the lack of funding available to estate

professionals to pursue causes of action that YesCare does not want them to pursue. In fact, when
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faced with litigation in state court by parties YesCare does not control or influence, YesCare would
be free to settle claims and pay judgments.

117.  The legal theories upon which YesCare and other parties can be held accountable
here are neither novel nor difficult to plead. Pending litigation shows that plaintiffs are already
aware that YesCare and NewCo can be held liable for all the claims at issue in this case. The Court
need only restore creditor remedies and eliminate injunctions and the stay so that parties can
recover from YesCare and its non-debtor affiliates and insiders.

JURISDICTION

118.  This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. § 1334.
This is a core proceeding pursuant to 28 U.S.C. § 157(b). The statutory predicates for the relief
requested herein are sections 105(a), 554, 1103(c)(5), 1109(b), 1112(b) of the Bankruptcy Code.

RELIEF REQUESTED

119. By this Motion, the TCC and the co-movants seek an order terminating the
preliminary injunction, granting the TCC standing to prosecute, settle, and abandon certain estate
causes of action, authorizing the abandonment of certain estate causes of action that may constitute
property of the estate, and dismissing this case pursuant to section 1112(b) of the Bankruptcy Code.

ARGUMENT

1. The Court Should Terminate the Preliminary Injunction

120.  As a threshold matter, the Court should terminate the preliminary injunction. No
bankruptcy resolution is possible given YesCare’s conduct. There is no possible rehabilitation
here. This case was a fraud from its inception. The Debtor’s arguments regarding shared insurance
have proven to be illusory. Most of the claims do not have access to insurance. And, where they

do, they are subject to substantial self-insured retentions.
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121.  To the TCC’s knowledge, no insurer, other than LSA, has expressed any interest in
settling. No insurer has agreed that its policies cover the claims at issue. Even if coverage does
exist, the pursuit of that coverage is not inextricably linked to liquidation of the tort claims against
YesCare or the Debtor. Such coverage would require the commencement of a separate proceeding
by the insured against the insurer. To the extent that any insurance is property of the estate, claims
against non-debtor insureds can proceed while leaving the issue of coverage for another day.

122.  Whatever injunctions are presently in place to protect YesCare and its non-debtor
affiliates and insiders should be terminated. This follows from the request that the Court dismiss
this case under section 1112(b) of the Bankruptcy Code since dismissal would end the case and,
therefore, terminate the automatic stay imposed under section 362(a). However, lest there be any
doubt, the TCC also requests that the Court terminate all injunctions as part of the dismissal so that
they are no longer in effect and no longer present a bar to litigation against YesCare and NewCo.

II. The TCC Should be Granted Standing to Purse Estate Causes of Action

123.  Next, the TCC should be granted standing to pursue certain alleged estate causes of
action against YesCare and its non-debtor affiliates. As a threshold matter, the TCC acknowledges
that there is Circuit split over what constitutes an estate cause of action.

124. What is an estate cause of action? Section 541(a)(1) defines “property of the

estate” to include “all legal or equitable interests of the debtor in property as of the commencement
of the case.” 11 U.S.C. § 541(a)(1). Causes of action belonging to the debtor prior to bankruptcy
constitute estate property. A debtor has authority to pursue and settle such causes of action.

125.  Whether a cause of action is available to the debtor and constitutes “property of the
estate” is determined by state law. See, e.g., Butner v. United States, 440 U.S. 48, 49 (1979). If

state law allows a company to assert a claim against another party, the claim is property of the
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estate, and a bankruptcy trustee can assert it. If a claim belongs to the debtor’s creditors under
state law, section 541(a) does not confer standing to assert such claim on a trustee.

126. A trustee has no standing generally to sue third parties on behalf of the estate’s
creditors. See Caplin v. Marine Midland Grace Trust Co. of New York, 406 U.S. 416, 434 (1972).
If a claim is specific to a creditor, it is a personal claim and is a legal or equitable interest only of
the creditor that suffered the injury. /d. If the “cause of action does not explicitly or implicitly
allege harm to the debtor, then the cause of action could not have been asserted by the debtor as
of the commencement of the case, and thus is not property of the estate.” In the Matter of
Educators Group Health Trust v. Wright, 25 F.3d 1281 (5th Cir. 1994).

127.  Notwithstanding the Supreme Court’s guidance on this issue, the Circuits are split
on whether a bankruptcy trustee has standing to assert claims that belong to creditors under state
law against third parties under the doctrines of successor liability and alter ego.*°

128.  Some Circuits have held that when the underlying claim against a debtor involves
a personalized injury (e.g., a tort claim against the debtor), such claim does not become an estate
cause of action—or property of the debtor’s estate—to the extent that such claim is asserted against
a successor of the debtor or an alleged alter ego of the debtor under state law. These Courts

recognize that when an injury gives rise to a claim against a debtor which can be brought against

30 Compare Ahcom, Ltd. v. Smeding, 623 F.3d 1248, 1250-51 (9th Cir. 2010) (alter ego claim not property of the
estate); Board of Trustees of Teamsters Local 863 v. Foodtown, Inc., 296 F.3d 164 (3d Cir. 2002) (same); In re
RCS Eng’g Products Co., 102 F.3d 223, 226-27 (6th Cir. 1996) (same); Steinberg v. Buczynski, 40 F.3d 890, 893
(7th Cir. 1994) (same); In re Ozark Rest. Equip. Co., 816 F.2d 1222, 1225-26 (8th Cir. 1987) (same); In re Cincom
iOutsource, Inc., 398 B.R. 223, 232 (Bankr. S.D. Ohio 2008) (same); with In re Tronox Inc., 855 F.3d 84, 99-104
(2d Cir. 2017) (holding alter ego claims are property of the estate); In re Emoral, Inc., 740 F.3d 875 (3d Cir.
2014) (holding successor liability claims are property of the estate); Steyr-Daimler-Puch of Am. Corp. v. Pappas,
852 F.2d 132, 135-36 (4th Cir. 1988) (holding alter ego claims are property of the estate); St. Paul Fire & Marine
Ins. Co. v. PepsiCo, Inc., 884 F.2d 688, 704-05 (2d Cir. 1989) (same); Koch Refining v. Farms Union Cent.
Exchange, Inc., 831 F.2d 1339, 1346 (7th Cir. 1987) (same); Matter of S.I. Acquisition, Inc., 817 F.2d 1142, 1153
(5th Cir. 1987) (same).
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a successor of the debtor or an alleged alter ego of the debtor under state law, that claim does not
transform into a claim that can be brought by a debtor because the debtor has filed for bankruptcy.’!

129.  Other Courts, however, have reached a contrary result. The theory behind this
view, as recently articulated by the Third Circuit in Emoral, is that while the claims of all creditors
involve an “individualized” injury, the case that must be put on and proven to impose liability on
a successor or an affiliate is common to all creditors. 740 F.3d 875.

130. The plaintiffs in Emoral were individuals who suffered injuries arising from
exposure to chemicals manufactured by a company called Emoral, Inc. (“Emoral”). Id. at 877.
Emoral sold its assets to a company called Aaroma Holdings LLC (“Aaroma”). /d. After the sale,
the plaintiffs asserted their personal injury claims against Aaroma under a state law successor
liability theory. Thereafter, Emoral filed for bankruptcy and a trustee was appointed. /d.

131. The trustee alleged that the asset sale to Aaroma was a fraudulent transfer—Ilikely
on the grounds that the purchaser paid less than reasonably equivalent value for Emoral’s assets.
Id. Rather than litigating the issue, Aaroma settled for $500,000. The settlement agreement was
worded more broadly than just releasing the fraudulent transfer claim and provided that the trustee

was releasing Aaroma from any causes of action that are property of the debtor’s estate. /d.

31 Because the tort claim requires proof of a particularized injury, it follows that every tort claim asserted against a

successor under the doctrine of successor liability or a defendant under the doctrines of alter ego and veil piercing
also requires proof of a particularized injury. A successor cannot be held responsible for a tort claim under the
doctrine of successor liability absent proof of the elements of the underlying tort claim. To illustrate this point:
consider a parent and a wholly owned subsidiary where the subsidiary has $500 million in bond debt and $5
million in contingent and disputed tort liability. If the tort claimant were to sue the parent, the tort claimant would
first have to prove the merits of the tort claim. This would require proof that the tort claimant suffered an injury.
If the tort claimant prevailed on the merits of the underlying tort claim, the next question would be whether the
parent could be held responsible for the claim. If the tort claimant prevailed under the doctrines of successor
liability, alter ego or veil piercing, the parent would be liable for the tort claim involving the injury to the claimant.
But the parent would not necessarily become liable for $500 million in bond debt—particularly if the bond
claimants were not part of the litigation between the tort claimant and the parent.
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132.  Post-settlement, Aaroma argued that the personal injury claims asserted against it
under a successor liability theory were estate claims and were barred by the order approving the
settlement. /d. at 877-78. The Court that approved the settlement disagreed and held that the
personal injury claims were “not property of the estate” since they alleged injuries that were
personal to the plaintiffs and were not generalized injuries “suffered by all shareholders or creditors
of Emoral.” Id. However, the Third Circuit held that the personal injury claims asserted against
Aaroma under a state law successor liability theory were estate causes of action and, therefore,
were barred by the Bankruptcy Court’s order approving the settlement.

133.  The Third Circuit reasoned that the “remedy against a successor corporation for the
tort liability of the predecessor is, like the piercing remedy, an equitable means of expanding the
assets available to satisfy creditor claims.” Id. at 880 (quotation omitted). According to the
Circuit, if successful, a finding of successor liability “would have the effect of increasing the assets
available for distribution to all creditors.” Id. (emphasis added).

134.  Thus, the Third Circuit held that a “cause of action” alleging successor liability is
“a generalized claim constituting property of the estate.” Id. at 881. Under this reasoning, that
when a successor liability claim is successfully asserted by a trustee in bankruptcy on behalf of
creditors, the result is that all the successor’s assets are “available for distribution” to all the
debtor’s creditors—i.e., the “pool of assets” available to all creditors increases. Id. at 880-81.

135.  Applied here, this means that NewCo’s assets may be available for distribution to
all the Debtor’s creditors. But the Third Circuit’s ruling in Emoral was not favorable to the tort
victims in that case. Under the Third Circuit’s ruling, the personal injury claims against Aaroma
alleging successor liability belonged to the bankruptcy estate and, therefore, were included within

the definition of released claims under the settlement agreement between Aaroma and the trustee.

39



Case 23-90086 Document 1260 Filed in TXSB on 01/16/24 Page 40 of 51

Id. at 882. The personal injury claims ended up being barred and, in effect, released without so
much as a vote on a chapter 11 plan or the victims’ consent. The settlement approved in Emoral
ended up functioning like a nonconsensual third-party release.

136.  Further, it is doubtful that the trustee in Emoral believed at the time he settled the
fraudulent transfer claims against Aaroma for a mere $500,000 that he was also settling successor
liability claims which, if successfully asserted, would have made all Aaroma’s assets available to
pay Emoral’s creditors. If the estate causes of action included successor liability claims, the
settlement amount of $500,000 may have been well outside the range of reasonableness.

137. The Debtor—as controlled by YesCare—is likely to ignore the Fifth Circuit’s
ruling in In the Matter of Educators Group Health Trust v. Wright, 25 F.3d 1281 (5th Cir. 1994),
and rely instead on the Fifth Circuit’s decision in S./. Acquisition, wherein the Fifth Circuit held
that an action based on alter ego allegations was an estate claim. 817 F.2d at 1153. Such reliance
is misplaced for several reasons.

138.  First, S.I. Acquisition did not involve a debtor that was manufactured by the
litigation target. The Fifth Circuit’s holding in S.I. Acquisition was consistent with supporting
those who attempt to “remedy’ an abuse of the corporate form. 817 F.2d at 1153. The Debtor’s
bankruptcy turns S.I. Acquisition on its head by using a fictious legal entity (i.e., the Debtor)
created by the tortfeasor (i.e., Corizon) to carry out an abuse of the corporate form.

139. 8.1 Acquisition does not stand for the proposition that a tortfeasor against whom
personal injury and wrongful death claims are asserted can seize control over those claims by
undertaking a divisive merger (i.e., the transaction that triggers successorship) followed by a

bankruptcy filing of the manufactured debtor. If this were the law, then any defendant could
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control tort claims asserted against it by committing fraud. This would not “remedy” an abuse of
the corporate form. It would be an abuse of the corporate form.

140. Second, S.I. Acquisition was based on the Fifth Circuit’s reading of Texas law. As
explained above, for tort claims, the place of injury and the place of conduct causing the injury
typically determines which state law applies. See supra fn. 19. Corizon operated 50 facilities in
over 27 different states. The law in most states would not support the right of a debtor to assert a
tort claim based on harm caused by the debtor based on the doctrine of successor liability or any
other legal doctrine. See supra fn. 20 and fn. 23.

141. Here, the personal injury and wrongful death claims in this case give rise to a claim
against the Debtor which can be brought against a successor or an alleged alter ego under state
law. There is no explicit or implicit alleged harm to the Debtor. The Debtor was not forced to
suffer in agony and live in its own fecal matter for four months. Claimants also have the right
under state law to avoid certain fraudulent transfers made with the intent of hindering, delaying,
or defrauding their ability to recover on account of their claims. These are the rights and remedies
that exist because of Corizon’s fraud and misconduct.

142. However, to eliminate this issue, to the extent that any of these rights or theories of
recovery result in a determination that the causes of action belong to the Debtor’s estate (and are
not available to the claimants themselves during the pendency of the Debtor’s bankruptcy
proceedings) under S.I. Acquisition, Emoral, or similar case law, the TCC now seeks exclusive
standing to pursue, settle, and abandon them for the benefit of the creditors whose rights may have
been taken from them (without due process or compensation) due to the Debtor’s bankruptcy

filing.
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143.  Who has standing to assert estate causes of action? It is well-settled within this

Circuit that Courts may allow, under appropriate circumstances, an official committee to pursue
causes of action on behalf of the estate.” Although the Bankruptcy Code does not expressly
authorize an official committee the standing to initiate an adversary proceeding and/or to pursue
other causes of action typically brought by the trustee or the debtor-in-possession, the Bankruptcy
Code does establish official committees for the express purpose of protecting the rights of their
constituents and similarly situated creditors.*’

144. To achieve this purpose, section 1103(c), which enumerates the statutory functions
of an official committee, authorizes committees to “perform such other services as are in the
interest of those represented.” 11 U.S.C. § 1103(c)(5). To that end, section 1109(b) provides that:

A party in interest, including the debtor, the trustee, a creditors’ committee,
an equity security holders’ committee, a creditor, an equity security holder,

or any indenture trustee, may raise and may appear and be heard on any
issue in a case under this chapter.

11 U.S.C. § 1109(b) (emphasis added).
145. Indeed, this general right to be heard would ring hollow unless official committees
are also given the right to act on behalf of the estate if a debtor-in-possession or a trustee that is

explicitly granted the right to act for the estate unjustifiably fails to act.*

32 See Contractor Creditor’s Comm. v. Fed. Ins. Co. (In re La. World Exposition, Inc.), 832 F.2d 1391, 1397 (5th
Cir. 1987) (discussing how “[a] number of bankruptcy courts have held that in some circumstances, a creditors’
committee has standing under 11 U.S.C. §1103(c)(5) and/or §1109(b) to file suit on behalf of debtors-in-
possession...or the trustee.”); In re Chesapeake, Case No. 20-33233, (Bankr. S.D. Tex.) Jan. 13, 2021 Hr’g Tr.
at 325:5-11.

3 See H.R. Rep. No. 95-595, at 91-92 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6053-54.

3 See Official Comm. of Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548, 568-69 (3d Cir. 2003)
(holding that sections 1103(c)(5) and 1109(b) of the Bankruptcy Code implicitly authorize a court to grant a
creditors’ committee derivative standing to prosecute an avoidance action when the trustee or debtor-in-
possession cannot or will not do so, or when the debtor-in-possession is unlikely to act); /n re iPCS, Inc., 297
B.R. 283, 290 (Bankr. N.D. Ga. 2003) (“[I]f a debtor has a cognizable claim, but refuses to pursue that claim, an
important objective of the Code [the recovery and collection of estate property] would be impeded if the
bankruptcy court has no power to authorize another party to proceed on behalf of the estate in the debtor’s stead.”);
In re Joyanna Holitogs, Inc., 21 B.R. 323, 326 (Bankr. S.D.N.Y. 1982) (holding that the right to be heard would
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146. Courts in the Fifth Circuit have granted creditors’ committees standing in
connection with claims similar to the causes of action at issue here by operation of their equitable
powers.>> Moreover, the practice of conferring standing upon official committees to pursue actions
on behalf of a bankruptcy estate is widely followed and accepted in other jurisdictions as well.*®

147.  In the Fifth Circuit, where an official committee seeks to pursue an action without
the consent of the debtor, the committee must satisfy a three-part test to be granted derivative
standing. Under this test, the committee may obtain derivative standing where:

(1) a colorable claim exists;

(i1))  the debtor-in-possession refused unjustifiably to pursue the claim;
and

(ii1))  the committee first receives leave to sue from the bankruptcy court.

La. World Exposition, 832 F.2d at 1397.

148. The TCC satisfies each of the elements of this test and should be granted standing
to further pursue any estate causes of action that in substance constitute remedies that creditors
could bring outside of bankruptcy in aid of their effects to hold YesCare and its non-debtor
affiliates and insiders responsible for their conduct and fraud.

149. Colorable Claims. Asserting a “colorable claim” is a relatively low threshold to

satisfy, requiring the court to find that the claim is “not without merit.”*’ In granting standing to

be empty unless those who have such a right are also given the right to act when the debtors refuse to do so).

35 See cases cited supra at 32.

36 See, e.g., Unsecured Creditors Comm. v. Noyes (In re STN Enters.), 779 F.2d 901, 904 (2d Cir. 1985) (concurring
with those bankruptcy courts that have held that sections 1103(c)(5) and 1109(b) of the Bankruptcy Code imply
a qualified right for creditors’ committees to initiate litigation with the approval of the bankruptcy court).

37 In re Distributed Energy Sys., Corp., Case No. 08-11101 (KG) (Bankr. D. Del.) [Dkt. No. 315] (“[T]he colorable
claim issue, of course, is plausibility. . . I don’t even have to find that it has merit; I just have to find that it’s not
without merit.”); see also Adelphia Commc ’ns Corp. v. Bank of Am., N.A. (In re Adelphia Commc 'ns Corp.), 330
B.R. 364,376 (Bankr. S.D.N.Y. 2005) (“Caselaw construing requirements for ‘colorable’ claims has made it clear
that the required showing is a relatively easy one to make.”); Official Comm. of Unsecured Creditors v. Hudson
United Bank (In re Am.’s Hobby Ctr., Inc.), 223 B.R. 275, 288 (Bankr. S.D.N.Y. 1998) (observing that only if the
claim is “facially defective” should standing be denied).
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the committee in In re Chesapeake Energy Corp., Judge Jones remarked that the standard for a
‘colorable’ claim was akin to a claim that was not sanctionable under the Rules of Professional
Conduct: “Colorability is a really low standard. It doesn’t take a lot to get over the colorability
standard. And I do find that the claims asserted by the Committee meet that....[T]here are plenty
of lawyers who would put their name pursuant to Rule 11 on a complaint that sets forth those
claims, and if that’s not exactly the colorability argument or standard, it’s awfully close.”®

150. Here, as explained above, the tort claimants have personal injury or wrongful death
claims that can be asserted against YesCare and its non-debtor affiliates under the doctrines of
successor liability and veil piercing. And they can seek to avoid the divisive merger as a fraudulent
transfer under Texas law (to the extent necessary to ensure their recovery on account of their
claims). These claims satisfy the colorability standard. Indeed, it is difficult to imagine how

YesCare and its non-debtor affiliates could possibly avoid summary judgment.

151. Debtor in Possession. Here, the Debtor is intertwined with, and beholden to, the

targets of the causes of action. In fact, this is the key feature of the YesCare Two-Step—use a
divisive merger to create an entity that (a) is controlled by YesCare and (b) can argue that it can
settle the personal injury and wrongful death claims without the victims’ consent.

152.  The Debtor’s board, management, and professionals are all entwined with YesCare
and NewCo. The Debtor is a legal fiction created to perpetrate an obvious fraud. The purpose of
this bankruptcy—as devised by the Debtor’s owners—is not to maximize value for the benefit of
creditors, but to transfer value from creditors to equity holders through a bad faith settlement.

153. This is not speculation. This is what the Debtor’s plan does. The Debtor has

already proven through its actions that it exists solely to secure a release for the benefit of YesCare

38 See In re Chesapeake, Case No. 20-33233 (Bankr. S.D. Tex.) Jan. 13,2021 Hr’g Tr. at 325:5-11 (attached hereto
as Exhibit D).
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and its affiliates to the detriment of victims and their families. The UCC is fully supportive of this
outcome so long as its favored creditor group obtains a recovery it considers substantial and all
administrative expenses are paid.

154. The TCC Should be Granted Standing. The TCC should be granted exclusive

standing to prosecute, settle, and abandon the estate causes of action. To entrust the Debtor—an
entity created, owned, and controlled by YesCare—with settling the estate causes of action would
invite mischief. Rather than maximizing the value of the estate causes of action, the UCC and the
Debtor (acting at the direction of YesCare) will find the lowest rung in the range of reasonableness
and then attempt to settle at exactly that, to the detriment of the tort victims. This is not speculation.
There can be no illusion at this point that the Debtor is controlled by parties willing to support an
unreasonable settlement. Given this, the TCC should be granted standing.

I11. The Court Should Authorize the TCC to Abandon the Estate Causes of Action

155.  And, upon the granting of such standing, the TCC moves to abandon back to the
claimants the estate causes of action that in substance constitute remedies that claimants could use
outside of bankruptcy in aid of their effects to hold YesCare and its non-debtor affiliates
responsible for their conduct and fraud. See In re Wilton Armetale, Inc., 968 F.3d 273, 284 (3d
Cir. 2020) (trustee can relinquish estate causes of action); Kane v. Nat’l Union Fire Ins. Co., 535
F.3d 380, 386 (5th Cir. 2008) (when a trustee abandons an estate cause of action, the interest in
the claim reverts as if the bankruptcy was never filed). The proposed Order included herewith sets
out the necessary steps and timing of such steps to accomplish this result.

156. To be clear, the proposed abandonment does not involve any hard assets, real estate,
business assets, or property that belonged to the Debtor prior to the commencement of its

bankruptcy case. The Debtor is a legal fiction. The abandonment here is intended to restore the
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claimants’ legal rights to the extent that they are now impaired by this case so that injured parties
can pursue their claims against YesCare and its non-debtor affiliates and insiders.

157.  Upon dismissal, to the extent any causes of action involving claims (tort claims and
commercial claims) that can be asserted against YesCare and its non-debtor affiliates and insiders
based on any theory of liability (including successor liability and veil piercing) are property of the
Debtor’s estate, such causes of action can be abandoned and relinquished to the applicable
claimants to pursue against YesCare and its non-debtor affiliates and insiders in the tort system.

158. The Debtor’s temporary ownership of the claims against it and YesCare (if any)
would end. Successor liability and alter ego are theories of liability that can be asserted by persons
or entities that have suffered damages caused by a tortfeasor. Those theories—to the extent that
they are currently property of the Debtor’s estate—can be restored to their rightful owners.** The
same is true for the ability to avoid certain transactions under state law.

159. These are rights that belonged to the claimants under state law prior to the
bankruptcy. And this should be done explicitly to avoid any argument by YesCare or NewCo
that they acquired any new defenses because of this bankruptcy case.

160. Again, one aspect of the Texas Two Step that is ripe for abuse is the control that
“GoodCo” can attempt to exert over the tort claims against it. By arguing that the tort claims
against TortCo and GoodCo (under a successorship theory) are TortCo’s property under section
541(a), GoodCo can use the Texas Two Step to place itself in the position of both the plaintiff and

the defendant, and then negotiate a settlement with itself in order to extinguish those claims.

39 Again, the TCC does not believe that the personal injury and wrongful death claims asserted against YesCare,

NewCo, and their non-debtor affiliates and insiders under the doctrines of successor liability or veil piercing are
property of the Debtor’s estate. A contrary result would mean that section 541(a) violates the Fifth and Seventh
Amendments of the Constitution. The TCC raises and reserves the right to argue that section 541(a) violates the
Fifth and Seventh Amendments to the extent that it means that such claims are the Debtor’s property.
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161. Asapplied to Mr. Kelly’s lawsuit in the Eastern District of Michigan, NewCo’s (or
CHS TX, Inc.’s) position is that Mr. Kelly’s lawsuit against NewCo (under a successorship theory)
is now the Debtor’s property under section 541(a) such that the Debtor (as controlled by YesCare
and NewCo) can now settle Mr. Kelly’s claims without his consent. See Kelly v. Corizon Health
Inc., No. 2:22-cv-10589, 2022 U.S. Dist LEXIS 198725, *31 (E.D. Mich. Nov. 1, 2022).

162. The proposed structured dismissal avoids this clear and obvious abuse by
eliminating NewCo’s ability to use the bankruptcy case to effectuate an insider settlement that
attempts to deprive victims of their legal rights and remedies. Once the victims’ rights are restored,
there is nothing further for the Court to do other than dismiss this case.

163.  Unlike most standing motions, the TCC here is not asking this Court to oversee the
litigation against YesCare, NewCo, and the insiders who orchestrated this scheme. Nor is the TCC
proposing that this Court liquidate or estimate personal injury or wrongful death claims. The TCC
is not attempting to convert this Court into an alternative forum for the resolution of tort liability—
the tort system in the United States already exists for that purpose. Rather, the TCC is seeking to
free this Court of this case entirely so that it can focus on legitimate bankruptcy cases.

164. The only parties that could be expected to object to this are YesCare, NewCo, and
parties who have negotiated preferential settlements for themselves and believe (mistakenly) that
they will get paid quickly (rather than having to wait years while the plan is appealed before they
get paid anything). But this is not a reason to deny the victims their legal rights. The victims here
believe that YesCare, NewCo, and the parties who orchestrated this fraud are liable for hundreds
of millions of dollars in damages and that they will recover substantially more in the tort system

than YesCare or NewCo would ever contribute to this case.
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165. YesCare and NewCo may assert that the Debtor’s liability is less than asserted and
that in their view the successor liability, alter ego, and fraudulent transfer claims are not
meritorious. But they are not the parties who were harmed. They are the parties that caused the
harm. This bankruptcy should not be run for their benefit. YesCare is entitled to test its defenses
in the tort system, but its views are not a basis for this Court to deny victims of their legal rights.

IV. The Court Should Dismiss the Case for Cause

166. Finally, dismissal is the best outcome for creditors. Tort and commercial claims
can seek recovery from YesCare and NewCo. Given the proposed abandonment, YesCare and
NewCo will not be able to point to any aspect of this case to gain a litigation advantage over the
claimants. The parties with meritorious claims will finally be permitted to seek justice.

167.  Section 1112(b)(1) of the Bankruptcy Code provides:

Except as provided in paragraph (2) and subsection (c), on request of a party
in interest, and after notice and a hearing, the court shall convert a case
under this chapter to a case under chapter 7 or dismiss a case under this
chapter, whichever is in the best interests of creditors and the estate, for
cause unless the court determines that the appointment under section

1104(a) of a trustee or an examiner is in the best interests of creditors and
the estate.

168. Section 1112(b)(3) of the Bankruptcy Code defines the term “cause” to include,
inter alia, “substantial or continuing loss to or diminution of the estate and the absence of a
reasonable likelihood of rehabilitation.” Here, the Debtor is administratively insolvent, which
insolvency deepens by the day as the Debtor’s and the UCC’s professionals continue to accrue
fees and costs in pursuit of YesCare’s objectives, and the Debtor has no reasonable likelihood of
rehabilitation given that its alleged “rehabilitation” amounts to a fraud. Consummating a fraud
cannot constitute a legitimate rehabilitation under the Bankruptcy Code.

169. Dismissal is further warranted here since the Debtor’s bankruptcy was filed as a

litigation tactic. Little Creek Dev. Co. v. Commonwealth Mortg. Corp. (In Matter of Little Creek
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Dev. Co.), 779 F.2d 1068 (5th Cir.1986) (the seminal bad faith case, which opined, inter alia, that
it is bad faith to file bankruptcy as a follow on to state court litigation); Investors Group, LLC v.
Pottorff, 518 B.R. 380, 384 (N.D. Tex. 2014) (affirming dismissal of chapter 11 case where case
was filed “as a litigation tactic” and finding that filing for bankruptcy to gain a litigation advantage
“on its own” is sufficient to warrant dismissal).*’

170.  Here, the Debtor was created for a litigation purpose—i.e., to give YesCare and
NewCo the ability to assert control over the fraudulent transfer claims and tort claims asserted
against them under doctrines of successor liability and alter ego theories. The Debtor’s sole
existence is to serve as a liability management tool for the benefit of non-debtors so that their
profits can be shielded from tort victims (including through non-debtor injunctions already
implemented in this case). This case exists to harm tort victims, create undue delay, and pressure
victims to capitulate and accept an unfair settlement. As such, this case presents a classic
bankruptcy-as-a-litigation tactic maneuver that should be rejected.

171.  And, finally, dismissal is warranted here as being in the best interest of creditors.
The Court should walk a mile in the claimants’ shoes. A family member who was incarcerated
dies due to inadequate healthcare—a death that was entirely preventable had proper care been
provided. The estate brings a wrongful death claim like the other wrongful death claims that have

resulted in judgments against Corizon in the tort system. To avoid this litigation Corizon (aided

40 See In re Capital Equity Land Trust No. 2140215, 646 B.R. 463, 478 (Bankr. N.D. IIl. 2022) (finding cause for
dismissal based upon “the totality of the circumstances” where bankruptcy case was filed as a “litigation tactic”);
In re Royal Properties, LLC, 604 B.R. 742, 750 (Bankr. N.D. Ill. 2019) (weighting the “totality of the
circumstances” in concluding that bankruptcy case filed as a “litigation tactic” was not filed in good faith); /n re
Silberkraus, 253 B.R. 890, 905 (Bankr. C.D. Cal. 2000) (“[I]t constitutes bad faith to file bankruptcy to impede,
delay, forum shop, or obtain a tactical advantage regarding litigation ongoing in nonbankruptcy forum—whether
that nonbankruptcy forum is a state court or a federal district court.”); In re HBA East, Inc., 87 B.R. 248, 259-60
(Bankr. E.D.N.Y. 1988) (“As a general rule where, as here, the timing of the filing of a Chapter 11 petition is
such that there can be no doubt that the primary, if not sole, purpose of the filing was a litigation tactic, the petition
may be dismissed as not being filed in good faith.”).
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by professionals, attorneys, and financial advisors) orchestrates a Texas Two Step. An injunction
is entered, and all litigation is stayed.

172.  The victims are then told following months of court proceedings that the proposed
plan negotiated by the Debtor and the UCC will pay them pennies on the dollar, provide an illusory
“opt out,” deny them the right to a jury trial, and the right to seek compensation before federal and
state courts from the wealthy parties that caused the death of their family members. This case
gives bankruptcy a bad name.

173. Dismissal here is necessary to preserve the integrity of the courts. Victims should
have the right to pursue their claims against YesCare, NewCo, and the other non-debtor parties
who orchestrated the divisive merger. The TCC was charged with remembering those who were
in prison, those who are in prison, and ensuring that their voices are heard in this case. Today
those voices have cried out for justice. This case should not become another headline about
bankruptcy abuse. This Motion is about doing the right thing. This case should be dismissed.

NOTICE

174. Notice of this Motion has been served on: (a) the U.S. Trustee; (b) counsel to the
Debtor; and (c) all persons who have formally appeared in this Chapter 11 Case and requested
service pursuant to Bankruptcy Rule 2002. Considering the nature of the relief requested herein,
the Committee respectfully submits that no other or further notice need be provided.

NO PRIOR REQUEST

175. No prior request for the relief sought in this Motion has been made to this or any

other court in connection with this case.
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CONCLUSION

176.

WHEREFORE, based on the foregoing, the TCC and the co-movants respectfully

request that the Court grant the Motion and grant such other and further relief as the Court deems

necessary and appropriate.

Dated: January 16, 2024
New York, New York

/s/ Eric R. Goodman

David J. Molton, Esquire

Eric R. Goodman, Esquire

Gerard T. Cicero, Esquire

Susan Sieger-Grimm, Esquire
BROWN RUDNICK LLP
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New York, NY 10036
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re: Chapter 11
TEHUM CARE SERVICES,! Case No. 23-90086 (CML)

Debtor.

ORDER DISMISSING CHAPTER 11 CASE

This matter, having come before the Court upon the Motion of the Official Committee of
Tort Claimants pursuant to sections 105(a), 554, 1103(c)(5), 1109(b), and 1112(b) of the

Bankruptcy Code dismissing the above-captioned chapter 11 case (the “Chapter 11 Case”); and

this Court having jurisdiction to consider the Motion and the relief requested therein pursuant to
28 U.S.C. §§ 157 and 1334; and venue being proper before this Court pursuant to 28 U.S.C.
§§ 1408 and 1409; and the Court having found and determined that notice of the Motion as
provided to the parties listed therein is reasonable and sufficient, and it appearing that no other or
further notice needs to be provided; and this Court having held a hearing on the Motion; and this
Court having determined that the legal and factual bases set forth in the Motion establish just cause
for the relief granted therein; and it appearing that the relief requested in the Motion is in the best
interest of the Debtor’s estate, creditors, shareholders, and all parties in interest; and upon all of
the proceedings had before this Court and after due deliberation and sufficient cause appearing

therefor,

' The last four digits of the Debtor’s federal tax identification number is 8853. The Debtor’s service address is:

205 Powell Place, Suite 104, Brentwood, Tennessee 37027.
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IT IS HEREBY ORDERED AS FOLLOWS:
I. Capitalized terms used but not otherwise defined herein shall have the meanings
given to them in the Motion.

2. Termination of Injunctions and Stays. All interim injunctions and stays arising

under or entered during the Chapter 11 Case, whether under sections 105 or 362 of the Bankruptcy
Code or otherwise, and in existence on the date of this Order shall terminate as of the date of this
Order.

3. TCC Standing. The TCC shall have exclusive standing to prosecute, settle, and
abandon the following claims and causes of action: (A) any and all actual or potential claims and
causes of action to avoid a transfer of property or an obligation incurred by the Debtor arising
under the Texas Fraudulent Transfer Act, or under similar or related local, state, federal, or foreign
statutes or common law, including preference and fraudulent transfer and conveyance laws, in
each case whether or not litigation to prosecute such claim(s), cause(s) of action or remedy(ies)
were commenced prior to the date of this Order; and (B) solely to the extent that such claim or
cause of action is or could be considered an estate cause of action that could be asserted by the
Debtor or its estate, any claim or cause of action that has been asserted or is capable of being
asserted by any non-Debtor party against YesCare, CHS TX, Inc., or any other non-Debtor party,
including claims or causes of action based on theories of liability or recovery, whether based in
contract, equity, tort, statute, law, or common law, that is based on, arising out of, or relating to:
(1) breach of contract, (ii) alter ego, veil-piercing, or vicarious liability, (iii) substantive
consolidation, (iv) successor liability, successorship, single business enterprise or common
enterprise, partnership, de facto merger, de facto partnership, or mere continuation, (v) failure to

supervise, (vi) negligent provision of services, and (vii) any other claim or cause of action brought
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by a creditor of the Debtor or any third party seeking to impose liability on YesCare or any other

non-Debtor party (together (A) and (B), the “Abandoned Causes of Action™).

4, Abandonment of Abandoned Causes of Action. On the date of this Order, the TCC

shall abandon and relinquish and shall be deemed to have abandoned and relinguished the
Abandoned Causes of Action back to the claimants and creditors so that the applicable claimants
and creditors can pursue recovery against YesCare, CHS TX, Inc. their non-debtor affiliates and
insiders, or any other non-Debtor party free from any argument or assertion that such claimants or
creditors are asserting claims that are property of the Debtor or its estate. YesCare, CHS TX, Inc.,
and their current and former non-debtor affiliates and insiders shall be barred and estopped from
asserting, contending, or otherwise arguing that any claims against them or are barred by this Order
or this Chapter 11 Case, or that holders of such claims lack standing to pursue, commence, file,
continue or prosecute such claims against them due to this Order or the Chapter 11 Case.

5. Dismissal. Upon the abandonment of the Abandoned Causes of Action, this
Chapter 11 Case shall be dismissed with prejudice pursuant to section 1112(b) of the Bankruptcy
Code. For good cause shown, the Debtor shall be barred for a period of one (1) year from filing
for bankruptcy before this or any other Bankruptcy Court.

6. Statute of Limitations. Pursuant to sections 105(a) and 108(c) of the Bankruptcy

Code, this Order shall toll the expiration of any period under any applicable non-bankruptcy law,
any order ordered in a non-bankruptcy proceeding, or any agreement that fixes a period under
which a plaintiff is required to commence or continue a civil action in a court other than this Court
on any claim asserted against the Debtor, its current or former insiders, professionals, or affiliates,
including without limitation YesCare and CHS TX, Inc., and any other party protected by the PI

Order until the later of: (a) the end of such period; or (b) sixty (60) days after notice of this Order.
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7. Closing the Chapter 11 Case. This Court directs that the Clerk of this Court close

this Chapter 11 Case promptly following the filing of a notice by the TCC, with the prior written
acknowledgement from the U.S. Trustee, that there is no objection to the closing of the case and
confirming the completion of the following conditions: (a) all monthly operating reports of the
Debtor have been filed, (b) all fees due and owing in the Chapter 11 Case to the Clerk of this Court
and/or the U.S. Trustee pursuant to 28 U.S.C. § 1930 have been paid in full, (c) notice of the
Appeal Exhaustion Date (as defined below) has been filed with this Court, (d) all amounts
requested pursuant to a Final Fee Application (as defined below) or a Post Dismissal Fee
Application (all as defined below) have been paid by the Debtor or, if not paid, determined by this
Court not to be allowable, and (e) if the amounts requested in a Final Fee Application or a Post
Dismissal Fee Application are not paid by the Debtor as allowed by this Court, all Disgorgement
Motions (as defined below) have been heard by this Court and determined pursuant to a final order.
The date that the parties jointly file a notice with the Court indicating that all appellate proceedings,
including proceedings for review or otherwise before the U.S. Supreme Court, involving this Order
(“Appeals™) are exhausted or resolved, or that the parties will not pursue the Appeals shall

hereinafter be referred to as the “Appeal Exhaustion Date.”

8. Procedures for Final Allowance of Fees and Expenses. All professionals retained

pursuant to sections 105,327,328 or 1103 of the Bankruptcy Code (“Retained Professionals”),
seeking compensation pursuant to sections 330 or 331 of the Bankruptcy Code shall file and serve
monthly, interim and final fee applications for periods through and including the date of this Order

within thirty (30) days of the date of this Order (the “Final Fee Applications”); and shall file and

serve any fee applications for periods from the date of this Order through and including the Appeal

Exhaustion Date (“Post-Dismissal Fee Applications” and together with the Final Fee Applications,
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the “Fee Applications) within thirty (30) days of the Appeal Exhaustion Date. The Fee

Applications shall be in accordance with the Bankruptcy Code, the Bankruptcy Rules, the Local
Rules of this Court, and the Order Establishing Procedures for Interim Compensation and

Reimbursement of Expenses for Professionals [Dkt. No. 357] (the “Compensation Procedures

Order”). Any objections to the Fee Applications shall be filed and served on counsel for the Debtor
and the entity submitting the application to which an objection is being filed no later than twenty-
one (21) days following the filing of such Fee Application. The Court will schedule hearings, at
the Court’s convenience, to consider the Fee Applications and issue orders allowing the
professional fees and expenses of the Retained Professionals.

9. Compensation Procedures Order; Reimbursement Requests; Post-Dismissal

Monthly Fees. The Compensation Procedures Order shall remain in full force and effect through
and including the Appeal Exhaustion Date, including as to requests for reimbursement of expenses

incurred by members of the TCC and their representatives ( a “Reimbursement Request”) and the

submission and payment of monthly fee statements by Retained Professionals. After the Appeal
Exhaustion Date, the Compensation Procedures Order shall remain in effect as to the submission
and payment of Fee Applications.

10. Request for Fee Disgorgement. If the Debtor fails to pay any amounts owed to any

of the Retained Professionals for professional fees and expenses allowed by an order of this Court
within thirty (30) days of such allowance, the Retained Professionals that (a) are not paid and
(b) have not been paid on a pro rata basis (relative to the payments made to other Retained
Professional during the Chapter 11 Case) for services rendered and expenses incurred in
connection with this Chapter 11 Case may file a motion seeking the disgorgement of amounts paid

other Retained Professional (a “Disgorgement Motion”) to ensure that all Retained Professionals
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are paid on a pro rata basis for services rendered and expenses incurred in connection with this
Chapter 11 Case.

11. Limited Continued Existence of the TCC. The TCC shall remain in existence after

the date of this Order solely to pursue or defend any Appeals and file a Disgorgement Motion, and
its Retained Professionals shall be authorized to continue to perform services on the TCC’s behalf
and communicate with its constituents concerning the pursuit or defense of any Appeals and any
Disgorgement Motion. On the Appeal Exhaustion Date, the TCC shall be automatically dissolved,
and all members and professionals retained by the TCC shall be discharged from all duties,
responsibilities, and obligations arising from, or related to the TCC. Following such dissolution,
any attorney-client privilege and similar rights previously held by the TCC shall remain in
existence and shall be enforceable by any person or entity that was a member of the TCC as of its
dissolution ( directly or indirectly through their respective counsel or other representative).
Notwithstanding anything contained herein to the contrary, the TCC, TCC members and their
representatives and the TCC’s Retained Professionals shall be authorized to seek payment of fees
and reimbursement of expenses in accordance with the Paragraphs 8 through 11 herein.

12. Discharge of the UCC. On the date of this Order, Official Committee of Unsecured

Creditors shall be automatically dissolved, and all members and professionals retained by the UCC
shall be discharged from all duties, responsibilities, and obligations arising from, or related to the
UCC. Following such dissolution, any attorney-client privilege and similar rights previously held
by the UCC shall remain in existence and shall be enforceable by any person or entity that was a
member of the UCC as of its dissolution (directly or indirectly through their respective counsel or

other representative).
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13. Services of KCC, LLC (“KCC”). KCC is authorized to assist the Debtor with

service of this Order. On or about thirty (30) days after the entry of this Order, KCC, as the
Debtor’s claims and noticing agent, shall (a) forward to the Clerk of the Court an electronic version
of all imaged claims; (b) upload the creditor mailing list into CM/ECF; and (c) docket a combined
final claims register containing claims against the Debtor. KCC shall be discharged from all duties,
responsibilities, and obligations as the Debtor’s claims and noticing agent in this Chapter 11 Case
following the conclusion of such services pursuant to this Order and the closing of this Chapter 11
Case. KCC shall be entitled to payment and reimbursement of its fees and costs. KCC is
authorized to take all actions necessary and appropriate to effectuate the terms of this Order.

14.  Payment of Quarterly Fees. Not later than thirty (30) days after the date of this

Order, the Debtor shall pay to the U.S. Trustee any quarterly fees owed through the date of the
date of this Orde pursuant to 28 U.S.C. § 1930(a)(6). Any disbursements, including but not limited
to, the payments of professional fees and expenses by the Debtor between the date of this Order
through and including the Appeal Exhaustion Date must be reported on the Debtor’s Final Report
and shall subject to the payment of fees owed pursuant to 28 U.S.C. § 1930.

15. Continued Effect of Confidentiality Orders. Notwithstanding any other provision

of this Dismissal Order, any obligations arising under confidentiality agreements, joint interest
agreements, and protective orders, if any, entered into during the Chapter 11 Case in connection
with the Chapter 11 Case shall remain in full force and effect in accordance with their terms.

16. Notice. On or before seven (7) days following the date of this Order, the Debtor
shall serve notice of this Order (including a copy of this Order) pursuant to Bankruptcy Rules

2002(1)(2) and 2002(k) on the TCC, the U.S. Trustee, the Master Service List, the parties protected
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by the PI Order, all entities that have requested notice pursuant to Bankruptcy Rule 2002, and such
additional persons and entities deemed appropriate by the Debtor.

17.  Retained Jurisdiction. Notwithstanding the dismissal of the Chapter 11 Case, this

Court shall retain jurisdiction to hear and determine all matters arising from or related to the
Chapter 11 Case, including without limitation, certification of any appeal of this Order, the
interpretation, implementation, or enforcement of this Order and the Court’s prior orders, and to
hear and consider any Disgorgement Motion and any objection to a Fee Application.

18.  Immediate Effectiveness. Notwithstanding any provisions in the Bankruptcy Rules

to the contrary, this Order shall be immediately effective and enforceable upon its entry.
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1 UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NORTH CAROLINA

2 CHARLOTTE DIVISION

3 IN RE: : Case No. 20-30080-JCwW

4 DBMP LLC, : Chapter 11

5 Debtor, : Charlotte, North Carolina
Thursday, July 7, 2022

6 : 9:30 a.m.

7

OFFICIAL COMMITTEE OF : AP 21-03023 (JCW)

8 ASBESTOS PERSONAL INJURY

CLAIMANTS and SANDER L.
9 ESSERMAN, etc.,

10 Plaintiffs,

11 V.

12 DBMP LLC and CERTAINTEED LLC,

13 Defendants,
14
15 OFFICIAL COMMITTEE OF : AP 22-03000 (JCW)

ASBESTOS PERSONAL INJURY
16 CLAIMANTS and SANDER L.
ESSERMAN, etc.,

17
Plaintiffs,
18
v.
19

CERTAINTEED LLC, CERTAINTEED
20 HOLDING CORPORATION, and
SAINT-GOBAIN CORPORATION,
21
Defendants.
22

23
24

25
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ASBESTOS PERSONAL INJURY

2 CLAIMANTS, on behalf of

the estate of DBMP LLC,

3
Plaintiff,
4
V.
5

COMPAGNIE DE SAINT-GOBAIN
6 |S.A., ET AL.,

7 Defendants.
8
9 TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE J. CRAIG WHITLEY,
10 UNITED STATES BANKRUPTCY JUDGE

11 APPEARANCES (via Teams) :

12 For Debtor/Defendant, Robinson, Bradshaw & Hinson, P.A.
DBMP LLC: BY: RICHARD C. WORF, ESQ.
13 101 N. Tryon Street, Suite 1900
Charlotte, NC 28246
14
Jones Day
15 BY: JEFFREY B. ELLMAN, ESQ.
1221 Peachtree Street, N.E., #400
16 Atlanta, GA 30361
17 Jones Day
BY: JAMES M. JONES, ESQ.
18 250 Vesey Street
New York, NY 10281
19
20 | Audio Operator: COURT PERSONNEL
21 | Transcript prepared by: JANICE RUSSELL TRANSCRIPTS
1418 Red Fox Circle
22 Severance, CO 80550
(757) 422-9089
23 trussell3letdsmail.com
24

Proceedings recorded by electronic sound recording; transcript
25 | produced by transcription service.
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(via Teams continued) :

Jones Day

BY: GREGORY M. GORDON, ESQ.

2727 North Harwood St., Suite 500
Dallas, Texas 75201

Robinson & Cole LLP

BY: NATALIE RAMSEY, ESQ.

1201 N. Market Street, Suite 1406
Wilmington, DE 19801

Robinson & Cole LLP

BY: KATHERINE M. FIX, ESQ.
1650 Market Street, Suite 3600
Philadelphia, PA 19103

Caplin & Drysdale, Chartered
BY: TODD E. PHILLIPS, ESQ.
One Thomas Circle, N.W.,
Washington, DC 20005

Winston & Strawn LLP

BY: CARRIE V. HARDMAN, ESQ.
DAVID NEIER, ESOQ.

200 Park Avenue

New York, NY 10166-4193

Hamilton Stephens

BY: GLENN THOMPSON, ESQ.

525 North Tryon St., Suite 1400
Charlotte, NC 28202

Young Conaway

BY: SHARON ZIEG, ESQ.
EDWIN HARRON, ESQ.
SEAN GREECHER, ESQ.
ROBERT S. BRADY, ESQ.

1000 North King Street

Wilmington, DE 19801

Alexander Ricks PLLC

BY: FELTON E. PARRISH, ESQ.
1420 E. 7th Street, Suite 100
Charlotte, NC 28204
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For Defendants, CertainTeed

LLC, et al.:
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Rayburn Cooper & Durham, P.A.

BY: JOHN R. MILLER, JR., ESQ.
227 West Trade Street, Suite 1200
Charlotte, NC 28202

Goodwin Procter LLP

BY: HOWARD S. STEEL, ESQ.
MICHAEL H. GOLDSTEIN, ESQ.

620 Eighth Avenue

New York, NY 10018

SANDER L. ESSERMAN

Future Claimants' Representative
2323 Bryan Street, Suite 2200
Dallas, TX 75201-2689
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1 PROCEEDINGS
2 (Call to Order of the Court)
3 THE COURT: Okay. Have a seat, everyone. Good
4 | morning.
5 We are back in the DBMP base case and adversary. This
6 | is a videoconference hearing, given that what we're doing
7 | today, primarily, is announcing rulings and talking about
8 | scheduling matters.
9 I see we have some folks in the courtroom. We're glad

10 |[to have you. I don't know if y'all are announcing, but looks

11 | like we've got building staff.

12 But in any event, we do not have an appearances list

13 today. That got overlooked. So I'm going to have to ask,

14 first of all, that we get appearances by all the parties and I

15 | would suggest, in the interest of not talking over one another,

16 | that the lead attorney, or whoever is going to be the spokesman

17 | today, primary spokesman, announce other appearances for those

18 |allied with yourselves. Then we'll come back and pick up

19 | anyone who else, who wasn't listed otherwise and feels the need

20 to make an appearance.

21 So starting with that, let me ask who's on the line

22 for the debtor? Control --
23 MR. GORDON: Morning, your Honor.

24 THE COURT: Yes, Mr. Gordon.

25 MR. GORDON: Good morning. Greg Gordon, Jones Day, on
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behalf of the debtor. Also with me is Jim Jones from Jones Day
and Jeff Ellman from Jones Day.

THE COURT: Very good.

MR. GORDON: Thank you.

THE COURT: Anyone else for the debtor, local counsel
or otherwise?

MR. WORF: Good morning, your Honor. Richard Worf
from Robinson Bradshaw for the debtor this morning.

THE COURT: Okay.

Anyone else?

(No response)

THE COURT: All right. Affiliates?

MR. STEEL: Morning, your Honor. Howard Steel at
Goodwin on behalf of CertainTeed LLC, CertainTeed Holding
Corp., and Saint-Gobain Corp. With me is my partner, Michael
Goldstein, and Jack Miller of Rayburn Cooper.

THE COURT: Thank you.

Anyone else on, on the affiliates' side needing to
announce?

(No response)

THE COURT: How about the ACC, then? Better unmute.

MS. RAMSEY: Apologies, your Honor. I'm rusty.

Good morning, your Honor.

THE COURT: Good morning.

MS. RAMSEY: Natalie Ramsey from Robinson & Cole on
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behalf of the Committee, along with my colleague, Katherine Fix
from Robinson & Cole. Also appearing for the Committee are
Todd Phillips from Caplin & Drysdale, David Neier and Carrie
Hardman from Winston & Strawn, and Glenn Thompson from Hamilton
Stephens.
THE COURT: Okay, very good.
MS. RAMSEY: Thank you.
THE COURT: Anyone else on behalf of the ACC?
(No response)
THE COURT: FCR, then. Ms. Zieg?
MS. ZIEG: Good morning, your Honor. Sharon Zieg from
Young Conaway Stargatt & Taylor on behalf of the Future
Claimants' Representative. Mr. Esserman is on the phone this
afternoon as well, this morning as well. And we also have Ed
Harron, Robert Brady, and Sean Greecher from Young Conaway and
North Carolina counsel, Felton Parrish.
Thank you.
THE COURT: All right, very good.
Any, anyone else needing to announce?
(No response)
THE COURT: That got it?
(No response)
THE COURT: Okay.
There's a filed agenda in the base case -- it's, I

guess, Docket No. 1495 -- that explains what's before the Court
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this morning.

Let me ask first. 1It's traditional to get case
updates before we start.

Anything on the debtor's end?

MR. GORDON: Good morning, your Honor. It's Greg
Gordon again. Just a very short list of things and I'll start
with the one that's maybe a little mystifying to us.

I, I think we reported at the last hearing that we had
a ruling in Virginia on a motion to transfer.

THE COURT: Uh-huh (indicating an affirmative
response) .

MR. GORDON: And there you may recall there was a
motion to quash filed by matching claimants. The debtor filed
a motion to transfer. That motion was granted. And nothing's
appeared in the docket of either the Virginia court or this
Court and we're puzzled by that because we just found out that
according to Virginia, they actually transferred the matter on
June the 1st.

THE COURT: Hmm.

MR. GORDON: And so we don't know whether it somehow
got lost in transit or is lost somewhere in North Carolina, but
that's something that I guess we need to follow up on and I'd
appreciate any guidance your Honor might have in terms of how
to do that.

THE COURT: Well, I think the simplest way on our end
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would be for me to ask the clerk to see if they have anything
and then we'll send you an e-mail either way. Beyond that, I
don't know that I've got much influence with the Virginia
court, but, or the post office, for that matter, but I'm not
sure how they transferred this. I assume they did it by paper
means.

MR. GORDON: Yeah. I, I don't know if we know the
answer to that. Jeff Ellman's on.

Jeff, do you know what the means of transfer were?

MR. ELLMAN: I, I do not. 1I'm sure we could find out.
We, we had talked to the, the clerk this morning just to get an
update and, and they said it was transferred the normal way.
We didn't, we didn't inquire.

THE COURT: Okay.

MR. ELLMAN: I, I would assume it could be electronic,
but I really don't know, your Honor.

THE COURT: If --

THE COURTROOM DEPUTY: Electronic, we'll get it like
right away.

THE COURT: Right.

THE COURTROOM DEPUTY: What we --

THE COURT: Well, we'll go back and, and check. I
don't think we've got anything in a SPAM folder, but who knows.
If y'all will work on your end, though, and try to talk to the

Virginia clerk and see if they can ascertain how it was




CaSas223300086 Dam86mdritelP60/21/FAe dEM{ERSEBOGI 012261340 8F250 e Desd Main
Document  Page 10 of 50
10

1 transmitted, that would be helpful.
2 Anyone else got an interest in that? Need to say

3 | anything?

4 (No response)

5 THE COURT: Okay.

6 Any other updates, Mr. Gordon?

7 MR. GORDON: Yes. And, and I would say with respect

8 to that particular matter, the Virginia transfer, we would like
9 |to, to get that motion to quash up for hearing in August in
10 | this court, assuming that we can track down the paperwork on
11 | that. So just --
12 THE COURT: Okay. That would be helpful.
13 MR. GORDON: Yeah. I'm just advising your Honor and

14 | the other parties --

15 THE COURT: Okay.
16 MR. GORDON: -- that would be our intention.
17 And then otherwise, your Honor may recall there was

18 |also a motion to quash filed in Delaware --

19 THE COURT: Uh-huh (indicating an affirmative

20 | response) .

21 MR. GORDON: -- by the trusts and certain matching
22 | claimants and that matter is still pending. We haven't heard
23 | anything on that at this point.

24 THE COURT: Okay.

25 MR. GORDON: Otherwise, we are intending to have a
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meet and confer with the Committee and the FCR about discovery
matters --

THE COURT: Uh-huh (indicating an affirmative
response) .

MR. GORDON: -- in the pending adversary proceedings
and also, we're intending to have a meet and confer with the
Committee and the FCR on their request for product-related
information.

THE COURT: Uh-huh (indicating an affirmative
response) .

MR. GORDON: And in fact, that's scheduled, actually,
for later today.

THE COURT: Okay.

MR. GORDON: I think, your Honor, that's, that's all
I've got. Otherwise, we obviously have the status conference
today on privilege log matters, but Mr. Jones will handle that
when that matter comes up.

THE COURT: Okay.

Anything on behalf of --

MR. GORDON: Thank you.

THE COURT: -- the ACC? Ms. Ramsey?

MS. RAMSEY: Apologies, your Honor, again, for the
delay.

No, nothing for us, your Honor.

THE COURT: How about the FCR, then?
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Was it Control 67

MS. ZIEG: Nothing else, your Honor.

THE COURT: Okay, very good.

Okay. Ready to move on, then, I suppose.

We've got one status matter and then two
announcements. I don't know how y'all prefer to approach this.
Why don't we talk briefly about the, what is denominated as
Exhibit, as No. 3, the case management order in the adversaries
with regard to the negotiations and the updates to the
privilege log and the status of, of next steps.

MR. JONES: Thank you, your Honor. This is Jim Jones
at Jones Day for the debtor.

THE COURT: Okay.

MR. JONES: And I believe -- and I see Ms. Hardman --
and we exchanged e-mails last evening or yesterday afternoon,
last evening, on this topic. So with, with Carrie's
permission, I, I will give what I understand to be the status
and then she can weigh in and let me know what I got sideways.

THE COURT: Okay, very good.

MR. JONES: I believe, your Honor, that status is
this, that is, the debtor, as it had committed, revised,
reviewed and revised its previously served privilege log, which
at last count numbered roughly 4,000 entries, and that log had
been served as a part of the adversary proceeding on the

preliminary injunction early in the case.
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1 THE COURT: Uh-huh (indicating an affirmative

2 response) .

3 MR. JONES: That process was undertaken after the

4 debtor received the February 4 letter from, 2022, letter from

5 the ACC and the FCR about what they considered to be concerns

6 | and challenges with the log. So we undertook that, as we

7 | committed we would, the review and revision process and served
8 the revised log when we said we would, on June 17, 2022. And

9 |with that log we provided a cover letter that explained the re-
10 review and revision process in fairly short form, addressed at
11 least certain of the concerns that weren't themselves directed
12 | to log entries but to privilege matters more generally in that
13 cover letter, which was dated June 17 as well, and then we also
14 | produced that same day a relative few number of documents that
15 |upon the re-review were deemed to be not privileged. I think

16 the total was 110 documents, 64 in whole, 46 in redacted form.

17 And then we waited for some period of time for
18 | reaction or response from the ACC and the FCR -- it's, it's
19 (4,000 entries. So it, it would take some time to review -- and

20 reached out thereafter, which I think was maybe Tuesday

21 | afternoon, to the ACC and the FCR via e-mail and asked if they
22 |were still in process of reviewing, as we expected they might
23 | be, and if they would like to gather and meet and confer about
24 the revised log. We heard from Ms. Hardman yesterday

25 afternoon, I believe, that they were indeed still reviewing
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1 and, yes, they still had some concerns and would like to meet
2 | and confer.

3 And then the last bit of status, I think, is my

4 response last evening that we're happy to and I batted up some

5 | times next week when that could be accomplished.

6 THE COURT: Okay.
7 MR. JONES: So I think that is status as of now.
8 And I believe privilege-related matters on the go

9 forward would include these. After the review of the log, I
10 |believe it is incumbent upon the ACC and the FCR to identify up
11 | to 50 documents off the log that they would like your Honor to
12 |[review in camera and up to 25 privilege assertions that they
13 | think were inappropriate during the PI and that would occur, I
14 | think it's scheduled to occur within 30 days of service of the
15 |log. So 30 days from June 17.
16 THE COURT: Uh-huh (indicating an affirmative
17 | response).
18 MR. JONES: We're to respond with anything that we
19 |wish your Honor to review by way of counterdesignations 14 days
20 | thereafter which, if everybody took the maximum amount of time,
21 | I think would get us to, roughly, the end of July. And then
22 there is a, a submission date that is, that the debtor is, I
23 | believe, obliged to provide to your Honor that which has been
24 designated for in-camera review on, five days after the last

25 | identification. So if everybody took all their time, that
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1 | would come the first week of August.

2 And then, I think the only other thing in the CMO that

3 addresses or is directed, rather, to these matters is a status

4 conference after your Honor has had a chance to receive,

5 review, and consider whatever he wishes to receive and review

6 and consider which I think is the, will be the balance of
7 | whatever is submitted.
8 So I think that is, to the best of my ability, an

9 update for your Honor.

10 THE COURT: All right.
11 Ms. Hardman, where do you think matters lie?
12 MS. HARDMAN: I echo -- Carrie Hardman from Winston &

13 Strawn on behalf of the Committee.

14 I echo a lot of what Mr. Jones has said. So I will

15 |[not, will try my best not to repeat them.

16 The only, I think, issues I wanted to raise were,

17 | points to make were simply that I think we might have received

18 a few more documents than, than Mr. Jones had on his number.

19 |[We had 185 in terms of the documents we received, but, you

20 | know, a hundred versus 185, I don't know that that makes a huge

21 |practical difference for, for these purposes. Some of the
22 | documents we received which we reviewed initially certainly
23 | provide some relevant information from those that were de-
24 | designated from the log --

25 THE COURT: Uh-huh (indicating an affirmative
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16
1 | response).
2 MS. HARDMAN: -- and are providing a lot of the detail
3 that we thought we would have questions about and we've been
4 | trying to understand relative to privileged communications
5 | documents that we think were otherwise subject to claims of
6 |privilege.
7 And we certainly appreciate the efforts of the debtor

8 | to review and revise the log and provide those limited

9 documents to the estate representatives. We are, as Mr. Jones
10 said, continuing to review those 4,000 entries because nearly
11 |[all of them were edited in some manner. So we just simply need
12 to get through them. As you may suspect, there will likely be
13 additional issues that we will work through with the parties,
14 or endeavor to, and if we cannot, we will be before your Honor.
15 | At this point we've identified a number of issues that do

16 | continue to permeate the log initially and remain unanswered

17 | from our perspective with respect to that February 4th letter
18 | that we sent. Those include sufficiency of description,

19 | including the claims of common interest which permeate 90, more
20 | than 95 percent of the log, and the fact that there are still
21 | no subject matter lines in the log at all. And those are
22 | issues that we'll talk about with Mr. Jones and his colleagues
23 | in the coming days and weeks. We look forward to addressing
24 | those issues in further detail on those calls.

25 And in the meantime, Mr. Jones is right. We do have a
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1 | deadline of providing those 50 documents and 25 instructions

2 |not to answer to your Honor from our perspective. And that

3 | deadline is coming up and the 30-day window runs July 17th --
4 THE COURT: Uh-huh (indicating an affirmative

5 | response) .

6 MS. HARDMAN: -- which is a Sunday.

7 While we certainly appreciate the Court's dedication
8 | to these cases, we thought if it was okay with the debtor and
9 non-debtor affiliates and with the Court, that we would provide
10 |those to you on July 18th, which is a Monday, instead.

11 THE COURT: Uh-huh (indicating an affirmative

12 response) .

13 MS. HARDMAN: That way, the response deadline for

14 |[Mr. Jones as well will be on a business day and we don't have
15 | to deal with any practical or mechanical concerns that the

16 |parties may have in submitting documents under seal or

17 | identifying information on, that would need to be under seal on
18 |a Sunday. It's just an odd, something I'd offer if --

19 THE COURT: Uh-huh (indicating an affirmative
20 | response) .
21 MS. HARDMAN: -- the parties were amenable to it and
22 the Court was as well.
23 THE COURT: Does the FCR have a stake in any of this?
24 | Do they need to be heard?

25 (No response)
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THE COURT: Well, I'm glad you said "mechanical" and
"practical" because I have one to add. Since we've moved out
this far, on the 21st of July I have to have an arthroscopic
procedure on my ankle. That means I'm going to be out of the
office for three or four days afterwards and it will be
practically difficult for me to -- well, I could review them,
but if I, to the extent I'm on pain meds for a few of those
days, it might not be a fruitful exercise for anyone.

But I would like to back up just a week or so so that
I will have the opportunity to review those documents. I plan
to be back here -- we've got an Aldrich hearing on the 28th and
I'm planning to do that hearing. So if we could get those --
if we can back all the deadlines up so that the production is
August the 1st, I think that would behoove all of us.

MR. JONES: Your, your Honor, this is Jim Jones for
the debtor.

The production itself doesn't happen until August 5 --

THE COURT: Okay.

MR. JONES: -- under the current deadline. So the
identifications come first.

THE COURT: Okay.

MR. JONES: You won't be seeing, you won't be seeing
documents for in-camera inspection until the first week of
August --

THE COURT: Okay.
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MR. JONES: -- at the soonest.

MS. HARDMAN: I -- for what it's worth, your Honor, I
agree with Mr. Jones. This was simply to not file publicly
information that maybe Mr. Jones or his colleagues believe is
privileged. And so if we are identifying things that he would
like to remain redacted --

THE COURT: Okay.

MS. HARDMAN: -- I just simply didn't want to do that
on a Sunday.

THE COURT: All right.

MS. HARDMAN: It's not about submission of the
documents to you until, until August.

THE COURT: I misunderstood what you were saying,
then.

So that, that works fine. We've got a pretty full
week the week after the 5th, but I'll try to get something back
to you, some kind of reaction. I would suggest that we --
gracious. We go all the way to September the 15th before we
have another hearing after that. If I get them on the 5th, I'm
unlikely to be able to give you a feedback on the 11th of
August. So I think we're talking about September, then.

So that's not ideal, but we'll do what we can.

Does anyone see a major --

MS. HARDMAN: Understood, your Honor.

THE COURT: -- headache there?
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(No response)

THE COURT: Okay.

MR. JONES: Not, not for the debtor, your Honor.

THE COURT: Okay.

MR. JONES: And September 18 or, rather, July 18 is,
the Monday, is perfectly fine with us.

And one quick footnote for Ms. Hardman. In the 185
document versus 110 document difference, Carrie, I believe 1is
and, and I'm informed is a consequence of stuff you already
have. 1It's -- we, we produced on June 17 with family members.
So there will be documents that were not withheld before that
are attached to the now newly produced documents.

So the diff, the delta there of whatever it is, 75,
should be stuff you already have.

THE COURT: Okay, very good.

All right. So -- well, let's just aim for the, unless

something else goes awry, I'll try to give you my reactions to

those on the 15th of September, okay, at that omnibus hearing
day.
MS. HARDMAN: Thank you, your Honor.

THE COURT: Okay. Anything else there? No other --

MS. ZIEG: Your Honor, Sharon Zieg from Young Conaway.

I just want to let you know that we're working with
the Committee. I was a little late to the, turning on the

camera and the --
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THE COURT: Okay.

MS. ZIEG: -- off the mute button when you asked if we
had anything to add.

THE COURT: So that's got it?

(No response)

THE COURT: All right, very good.

Okay. Well, we'll move on.

We had two different things that I needed to announce
and it was regarding the case management order and the motion
to dismiss. I don't know if the parties have a preference on
which order to take those. I don't know that -- well, I think
to a certain extent we may have more to talk about with regard
to the case management matters.

So unless y'all have a decided preference -- and I'm
asking at this point if you do -- I would just propose that we
talk about the motion to dismiss next.

Anyone got a reason to think we go in another order?
Okay.

MS. HARDMAN: no, your Honor.

MR. GORDON: No preference from the debtor, your
Honor.

THE COURT: All right.

Okay. We're picking up in the Adversary 22-3000,
Madam Clerk, with the motion of the defendants to dismiss the

case.
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I'm going to be short and succinct about this. I
could talk in, at length, but y'all've already said just about
everything there is to be said about these matters in the
briefs. I will say that, at least at this point in time, on a
motion to dismiss I believe we've got a lawsuit and we've got a
complaint that adequately states claims. Whether they prove
out is something else and who knows at this juncture, but the
bottom line is in the main, I agree with the plaintiffs'
committee reps, future rep, and believe that there is a
fraudulent conveyance lawsuit, etc., here and would deny the
motion to dismiss.

I'm not going to say a lot about that, but at least
for present thinking, subject to being, having that thinking
changed, I generally agree with the position that the reps have
been taking that, essentially, you can look at this two
different ways. You can say this is, these are potential
fraudulent conveyances because these would be assets of the
debtor had they not been transferred and that the divisional
merger effectively sticking one company, the debtor company,
with all of the asbestos liabilities where the assets went
otherwise, that effectively, you could make that the fraudulent
conveyance seen through the debtor's eyes, or, alternatively, I
think, given the, the way the Texas statute is constructed, you
can alternatively view this as a fraudulent conveyance

effectively by 0ld CertainTeed with the present debtor standing
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in the shoes of the old company. Because to do otherwise, it
would never be raised. We all know the Texas statute
contemplates that divisive mergers are not going to be
prejudicial to creditors and we know that they retain their
remedies if they, if the mergers were.

If the company, if you will for present purposes the
bad company, the company with the, the asbestos liabilities and
fewer assets as compared to the good company, the sibling that
was created that has most of the assets, operations, and
employees, if the bad company can't be seen to be standing in
the shoes of the 0ld CertainTeed, then I don't know how anyone
can challenge, as the Texas statute contemplates that a party
would be able to challenge. It -- the bottom line is the good
company would never have reason to challenge the divisive
merger and the bad company, effectively, is, for fraudulent
conveyance purposes, standing as the old company. I think you
can look at it both ways, but the bottom line is the way this
was structured -- and it was done so intentionally -- otherwise
with a bankruptcy following the divisive merger, then no one
gets to challenge the divisive merger and the allocations.

So I think either way at this point in time -- and I'm
subject to having my mind changed later on -- I think that
we've got standing here and there are transfers within the
Bankruptcy Code. I'm fully sensitive to the plain meaning

argument of what the Bankruptcy Code says that can be avoided,
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1 | but plain meaning is subject to absurd results and that's the
2 | exception to plain meaning. If we take this in the very narrow
3 | way that the movants are asking me to, then effectively, you
4 |end up with the possibility that someone could engineer -- and
5 I'm not saying that's what happened here. That's to be decided
6 -- but if someone was craven and wanted to divide an otherwise
7 | profitable company just to get rid of certain liabilities that
8 |you just as soon not pay and you put all of the assets in a
9 | good company and all of the liabilities in a bad company, if
10 the bad company cannot sue for that harm or the creditors of
11 | that bad company can't sue with a bankruptcy being filed
12 immediately after, there's, the door is wide open to wholesale
13 fraud and that cannot be, as Mr. Huff has opined after the
14 fact, in his mind, was not what the Texas merger statute was
15 |[designed to do. There's no indication. It's supposed to be
16 |neutral for debtor-creditor purposes.
17 So that just can't be the way it is. And again, if
18 |you are taking it at plain meaning likewise on the obligation
19 | side, the suggestion is, well, if there are obligations to be
20 | avoided, then those are the obligations that the, the debtor,
21 DBMP, could avoid the obligations that were, it was saddled
22 with, meaning the asbestos liabilities, and if you avoided
23 those, then DBMP wouldn't owe the liabilities, but so, too, the
24 | new company under the wording of the Texas statute wouldn't be

25 liable for those liabilities and 0ld CT has been dissolved as a
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result of the merger. Again, you end up with no recourse
whatsoever and that's contrary to the stated intention of the
Texas statute and it would be totally contrary to all Anglo-
American notions of fraudulent conveyance law.

So bottom line is I, I think that part, we don't need
to get there.

The other thing I wanted to mention. I, I generally
agree with most of the arguments for present purposes made by
the plaintiffs, but I did want to talk about in, intentions.
One of the things our Circuit, like most, takes the view of is
courts should be hesitant to dismiss complaints under Rule 9
where the defendant's been made aware of the circumstances
which it will have to prepare a defense and which the plaintiff
has substantial pre-discovery evidence of the facts. Those all
come out of the Harrison case.

And in this instance we're in a very different
situation than most parties, defendant parties in a lawsuit.
We've been in this bankruptcy for a couple years now. We have
fought a multi-day evidentiary personal, preliminary injunction
fight after a year's worth of discovery and there can be no
guestion by anyone as to what this complaint is about. It's
detailed. But also, we have the backdrop of knowing what it's
about and what the contentions are, generally, by the plaintiff
group in this case.

So between the two, I think we've got an adequate
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complaint here. It's a little bit short on, at least in stated
language, on whether or not for constructive trust purposes
whether we have insolvency adequately pled or lack of
reasonably equivalent value. As to that, I thought about that
and wondered whether I, I would require a further amendment to
just state what the liabilities were that were assumed in the,

in the divisive merger, the asbestos liabilities, so that they

could be compared as against the assets received. I decided
after looking through the four corners of the complaint -- and
again, knowing what we all know about this case -- that it's

adequate. It's not superlative, but it's adequate. And we all
know that, generally, reasonably equivalent value and
insolvency tends to be fact issues at the end of the day.

We also know why this debtor was designed the way it
was. It was intentionally set up so that it couldn't be too
solvent because otherwise, there would be no need for the
affiliates to come to the rescue, much like the calvary, to
provide funding so that a 524(g) relief could be afforded to
them.

So I think just by the structure itself, it is, it
would defy logic for it to be a solvent entity.

We also know that we have the history of the tort
litigation that's described in the complaint and we know the
sums based on the debtor's informational briefs that the debtor

has paid out over the years and we all know asbestos
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liabilities, you folks more than, than anyone. So we wouldn't
be fighting all the facts that we're having at the present time
or even having fraudulent conveyance litigation if all
concerned didn't think that there was a substantial likelihood
that this debtor was insolvent at the time that, based on the
allocations or had reasonably equivalent value, lack of that.

So for pleading purposes, we'll fight about where we
come out on insolvency and the like later on, but I think for
pleading purposes it's sufficient. The same, too, for the
other counts.

The one thing I do have a nit with. I'm not at all
certain when it comes to remedies that punitive damages are,
are possible in a fraudulent conveyance lawsuit. I'll keep an
open mind about that, but I don't think I have to decide it for
present purposes. Remedies aren't failure to state a claim.
It's just some of the remedies you may ask for that claim
aren't available to you. So we'll see where that goes.

But otherwise, I believe that the motion should be
dismissed largely for the reasons that have been described by
the plaintiffs in the action.

And would call upon the plaintiffs for a short order
to that effect. Run it by the, the defendants for their
comments and we'll go from there, okay?

Anybody got anything or are we ready to move on?

(No response)




CaSasz2A3300086 Dom8EmMdritei?60/21/FAe dEmENSEBOFIA12261 34 8250 e Desd BMain

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Document  Page 28 of 50
28

THE COURT: Okay. Silence, so I assume that we're
ready to move on.

Ms. Hardman, did you want to say something?

MS. HARDMAN: Just confirming we will submit an order
to your Honor.

THE COURT: Okay.

MS. HARDMAN: That's all.

THE COURT: Thank you.

MS. HARDMAN: Thank you.

THE COURT: All right. Okay. ©Now we'll get into the
ethereal part of the morning.

The CMOs. I think this would have been difficult
under the best of circumstances. I think, given the short time
period between when this was heard and when the Aldrich/Murray
matters were heard last week and the fact that there was

movement being had in Aldrich/Murray on negotiations between

the, the relatively same parties, the ACC there and the debtors
on what was going into the estimation case management orders,
I'm not even sure I'm totally certain as to what the agreements
are there and where the points of disagreement lie in that
case.

My first question to you in this case -- and, and then
the fact is what's been described in that case, or those cases
and this one are not entirely the same, even though the cases

are very similar. So I'm not sure I've got all of this and it,
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I'm a little reluctant to get too far in the weeds about
resolving individual details. We may have to, but I would
prefer not to.

My first question to you is has there been any
movement since we were last arguing about this with regard to
the CMOs and the discovery plan? Any resolutions whatsoever?

Nothing like what's been in Aldrich or Murray.

MS. ZIEG: No, your Honor.

THE COURT: Okay.

MS. RAMSEY: Your Honor, we have a meet and confer
immediately following this call with respect to one issue that
might be relevant to the case management order on estimation
and that is the issue of, I'll call it, sort of upfront
discovery with respect to product --

THE COURT: Right.

MS. RAMSEY: -- product information and the like --

THE COURT: Uh-huh (indicating an affirmative
response) .

MS. RAMSEY: -- distribution information. Otherwise,
that, that is correct. Ms. Zieg is correct. We, we have not.

THE COURT: Okay.

Everyone good, then?

(No response)
THE COURT: Okay. Well, to the extent that I can do

this, I'm going to try my best. I have tried to do a
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comparison between your motions and your proposed orders and I
have tried to compare them to the Bestwall CMO and to come up
with some general thoughts about all of this and what I think
I'm going to have to do, at least for, at the moment, is to
give you the broad-brush impressions of the Court and then ask
you to go back and talk some more about the, the way this would
play out and what we do when and the dates and, and the like.

Let me just say -- if I can get my notes here -- at
the outset that I am -- there we go. Now we're ready.

Let me say at the outset that I think part of our
problem in all of this is the breadth and reach of the
discovery that we all contemplate here that is going to be
necessary in estimation and on a global level I would just like
to say at the start here that it strikes me that a lot of the
trouble is because the parties are not proposing, at least on
their own behalfs, to sample and the parties are desiring to,
to do some very broad discovery that is going to involve a
great deal of discovery being occasioned on lawyers. That's
going to cause a bunch of privilege problems. No surprise to
any of you on that.

I would say on the first hand that as a general
principle I'm not a big fan nor are the Rules on doing
discovery on lawyers. You know what those Rules are, but the
bottom line is that it, it quickly brings us into a morass of

what is privileged and what is not privileged and a great deal
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of expense. And y'all've been telling me about Bestwall and
how we started with a half a million, a million and a half
documents being sought by the, the claimants in Bestwall and
working that down to a mere half million documents that were
subject to privilege claims. And now what? And all the
problems that have been sued from then. And about, you know,
that's not surprising to me at all if you're going to try to
ask for every document that the claimants have. Similarly, if
the debtor is contemplating a similar effort on the tort
lawyers, we're going to have those problems all over again.

I would just at this point in time without ruling urge
that we need some reasonableness here, folks. I see these
cases grinding down and not moving anywhere other than
spreading out into interminable discovery fights. Bestwall,
these, I suspect the same is going on in front of Judge Kaplan
in, in the LTL case, but the bottom line is that I don't know
that that works to anyone's benefit and I would suggest to you
that, that let's go back and all read Rule 1 of the Federal
Rules. We're here "to secure the just, speedy, and inexpensive
determination of every action." The action here is an
estimation hearing, not even an actual adjudication of the
claims.

So I would suggest to you that we need to have some
perspective about what we're doing. And bear in mind that, if

they are to be taken at their word, the claimants aren't going
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to vote for the plan even after I estimate. In Garlock, Judge
Hodges came in at a low number, $125 million, for the aggregate
liabilities. The claimants, as I recall, were asserting a $1.6
billion number. The ACC -- the FCR, I think, was a little
lower at, maybe, 1.2 and we ended up with the case resolving
itself not based on the estimation ruling, but two or three
years later after a great deal of fighting and you settled for
5, 600 million.

So let's put this in perspective. Estimation is
supposed to avoid the delays and expense of a full
adjudication. If we're going to be just as gnarly as what,
what's going to be done in a full adjudication, we are hardly
doing ourselves any good with estimating. So the bottom line
is that I would encourage reasonableness, negotiation,
sampling. I would encourage you to work on, together, on
privilege logs and the like.

So that -- that's the -- that's my preaching to the
choir, I guess, in this case. 1I'll, I'll go on with what we
talk about.

I want to hit the general topics and if we have to get
into the details, we will. But as I said, I don't think
that -- that's likely to be perilous. If I start telling you
what the deadline are, you got to bear in mind it's been 28
years since I practiced law. I never practiced asbestos law.

I never had the, a fight of the, discovery fight of the
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magnitude that y'all are about to embark upon.

So it would be much better and a better result for all
concerned if you can work out the details after I tell you what
I think about the large principles.

The first one, of course, is that we have a
fundamental disagreement as to when written discovery is
supposed to end, or at least when the deadlines all expire with
the debtors wanting me to effectively say that we don't get to
those points until they're satisfied with the PIQ responses
and, and trust discovery. They've got to get all of that
before we end anything. So the debtor's dates are all keyed to
a, an event that none of us can say with any certainty as to
when that is. Conversely, the reps, on the other hand, want
specific dates and deadlines that are hard deadlines and
effectively say that PIQ compliance isn't going to -- you're
not really directly saying this -- but that putting PIQ
compliance off to the side so it doesn't affect the estimation
discovery.

I read both of those alternatives as an infringement
on the function of the Court. The bottom line is -- I'm not
accusing you of bad things. I understand why you want to do it
-- but the bottom line is we're here to decide when y'all can't
decide and to make adjustments when they're necessary and where
cause is shown.

So I agree with the reps. I think we need some dates,
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1 date-driven deadlines, but I think the deadlines have to be

2 | subject to being moved upon a showing of cause. They're a

3 | little more than guideposts, but they're, they're certainly not
4 like statutes of limitations, which are immutable.

5 So the bottom line is that I think we should go with
6 | the representatives' thoughts that we set the deadlines and I
7 don't mind, in terms of trying to reach a, a Fall of 2024

8 | estimation hearing. We've got some young folks in the

9 | courtroom listening and they might be shocked that we're

10 | talking about a two-year path to get to a motion hearing, but
11 | that's, that's what we're talking about. But the bottom line
12 |is that I don't think we can say now that we're going to set
13 those dates and they're not going to be moved.

14 We're talking in the other case, Aldrich and Murray,
15 | about setting dates to take us through written discovery and
16 | then having a further pre-trial conference or a further pre-
17 trial order to set the follow-on dates that supersede that. I
18 | see some wisdom in that and I would encourage you to consider
19 |it. If y'all want me to give you dates all the way through,
20 |then I'm inclined to, to do it here, but the reality is it's
21 such a long period of time, the, the subject matter of the
22 |discovery is so broad, and what might come up between here and
23 the, and an estimation hearing is so uncertain that I think any
24 | dates we put are, are going to be more like mileposts instead

25 | of anything else. They're, they will keep us at least more or
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less on tact, intact on following the path, but I can't think
that we're going to be able to set them without some movement
and adjustment as we go along and circumstances dictate.

I understand the debtor's desire to make sure that it
gets the PIQs, the personal injury questionnaires, and the
trust discovery before any deadlines run and before things move
along. I agreed early on that the, with the debtors that that
was general information in the case and not specifically tied
to the adversary proceedings. I'm going to stick with that
idea, but I recognize, also, that that information will be very
important to the debtors, at least in their minds, on their
theory of how we estimate and that that infor, they're going to
be at a disadvantage if they don't get that information and the
trust discovery before the rest of the discovery deadlines run.

So the bottom line is I hear you. I am certainly not
going to reward obstreperous behavior. I'm not going to be
very friendly if folks are willfully ignoring court orders and
I certainly think that information should be provided because,
otherwise, I wouldn't have ordered it.

So I'm keeping the PIQs and the trust discovery out of
what we're talking about now, but telling you that I see that
if there are failures to make discovery there that are
wholesale or otherwise materially impairing the ability of the
debtors to prepare for the estimation hearing, I'm going to

make adjustments to the schedule and the estimation hearing.
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So word to the wise there.

But I do agree with the representatives that we ought
to go ahead and set firm dates so that we know what we're
talking about and then adjust from there as need.

Now that's one place where I want to send y'all back
to the drawing board because it is perilous for me to start
setting those dates. I would only tell you that when it comes
to these dates -- and I've gone through all of them in
detail -- there's a knowledge that you need of what is being
attempted here before you can really set them and know what's
doable or workable. I'm not planning to cut anyone off at the
knees with dates that aren't workable and I would suggest that
you not do so, either.

So the bottom line is I want y'all to work on, on what
these dates have to be and also consider do we need to go any
farther than Aldrich and Murray are proposing in setting
written discovery dates or should we do those, get them out of
the way, get the disputes resolved, and then along towards the
end of that you start negotiating as to what other dates would
be usable and then if you can't agree, come back and talk about
that maybe about a year down the road from here.

I'll leave that to your discretion. If you want, I'll
set the dates all the way through. It just seems to me that
once you get past about a year out or once you get past the

written discovery period, whichever is longer, that it starts
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becoming fairly ethereal and the likelihood that those dates
are going to stick is quite in doubt. But that's, that's where
I want you to go back and talk first.

Second thing, initial disclosures. Obviously, the
representatives want a, a broad amount of information from the
debtor in the form of initial discovery, initial disclosures
which, essentially, is the Court ordering the debtor to produce
things. As in most things, you'll find that I want to follow
the Federal Rules as much as I possibly can. And so I don't
think Rule 26 really contemplates that sort of thing. I don't
want to rewrite the Rules of Procedure based on, you know, a
party's belief that it's at a disadvantage, especially in the
case of the reps, the ACC particularly, where it's comprised of
leading plaintiffs' firms in the country and they have access
to quite a bit of information. But as to basic product
information, the debtor's already agreed to give that and it
was ordered in Bestwall and it doesn't seem to have caused any
problems there.

So there, there's a good bit of information there that
I think can be provided and call it initial disclosures,
whatever you want, without causing anyone any heartburn.

Now under the ACC's draft or -- excuse me -- the reps'
draft of this order in Document 1460 it wanted some more
information that gets us off into contested discovery, in my

mind. For example, the, the sites and locations of the
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products, the serial numbers, the photographs, the identifying
information, the names of all distributors and installers,
copies of all purchase and sales records, and all testing
records. I think you need to ask those things in
interrogatories and then we'll see where we are about doing
that. I know there are questions about burden. There are
questions about whether it's even possible, whether the debtor
has that information, questions of proportionality. I want to
use the discovery rules and the protections that exist there to
address those.

There was also an initial disclosure request wanting
to know, basically, the names of custodians and noncustodians
with discoverable information. That was in the Bestwall ruling
as well and I'm inclined to allow that. The number of the
parties, we, we're fighting over whether for custodians we'd
get 30 or 20 or 15 or 10. Bottom line -- maybe not 10 -- the
bottom line there is I think we ought to start at a reasonable
number, like 20, and then if there's, if there are fewer
custodians or noncustodians with that information, then, okay,
fine. Give what you can identify. If there are more, we're
going to need to adjust at some point. But the bottom line,
for starters here I think we ought to just go with the, with
the 20 that, that had been identified earlier.

There was also a question about -- let me see if I can

find the part in the ACC that was -- hang on a moment -- shared
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repositories and drives. I saw that in the Bestwall order, the
debtor identifying those shared databases and drives likely to
have discoverable information. That's close enough, in my
mind, to a Rule 26 request to, to allow it. Bestwall had it.
Again, I don't know what problems might have come out of that,
but I hadn't, I'm not aware of any.

So those things, I think, in initial disclosures are
fine. The bottom line, though, is I think the rest, once we
start getting into other things, that -- and -- then I think we
ought to use the discovery rules. Everybody needs to be, rest
assured that I'm not going to move into an estimation hearing
until everyone's had an, a fair opportunity to obtain discovery
that they reasonably need with emphasis on the word "reasonably
need" there. So bottom line, we'll do that.

As to the deadlines themselves, I don't mind us aiming
for an October of '24 date for the estimation hearing and
working back on, on deadlines if you want to go all the way
there. I do think we ought to set the interim deadlines there.

Categorical privilege logs. Chances are with, if
we're going to do discovery as broadly as what everyone
foresees, we're going to need some of that. I don't think I
have any business dictating it on the frontend, though. I
don't think the law contemplates it in that fashion. The, the
discovery's propounded to the debtor, the debtor reviews it,

and the debtor tries to answer. If there's privilege logs, it
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falls to the debtor first, assuming the debtor is the party on
which discovery is being sought, to do the privilege logs.

I would say, though, that it makes a lot of sense for
y'all to work those issues out and save yourselves some time
and trouble later on and a great deal of expense. I'm aware of
what happened in Bestwall. I'm aware that neither the
claimants nor Judge Beyer were satisfied with what was
initially produced. I fully agree that, that there needs to be
sufficient detail, as the Rules require, so that you can
evaluate the privilege. And the bottom line is if we can't
tell from categorical logs, then we're going to be talking
about going back and doing document-by-document. Let's save
ourselves some time and trouble there and try to work together
on, on the idea of what we could agree to if we're going to use
categorical logs and what we can agree to if we're not using
categorical logs as to the, the categories, the standards, the
basic information to be provided.

But the bottom line is to the extent you can agree, I
think we have to go through the process. You may be assured
that if Judge Beyer found it to be insufficient, I'm likely to
find it insufficient as well. So I would suggest to all
parties who are going to be claiming privilege in the
estimation process, give us as much information as you possibly
can. As we've already discussed in the adversary context, even

with 4,000 documents at issue it's not practicable to expect
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the Court to do in-camera reviews of all that. If you're at a
half million documents, then entirely impossible.

So we need to come up with a process here and I'm open
for ideas of whether we need to have sampling on these
documents. It would -- as a person who's not an expert in this
field, it would seem to me that if you have a half million
dollar privilege, half million privilege logged documents, that
it is very likely that they're going to fall into set
categories and that if you sample those documents, that you're
probably going to end up with the same events that, that you
would expect if you looked at all of them.

So I, I strongly suggest that you work on the basic
contours of a privilege log for use in, in the estimation
hearing in advance. The debtor has started with a proposal
about what they would give with categories, plus metadata. The
ACC's got some other thoughts, or the, the reps have other
thoughts as to other information. I think you've, you're on a
start there and I would strongly encourage you to work on that.

As to the timing of those privilege logs, we have a
dispute as to when they should be provided, whether after every
document production or whether after it was substantially
complete. I think the latter makes more sense to me.

So I'd say that, let's say if you're at 80 percent of
the documents, that probably is the time to do this. We don't

need to do this two or three times because of the repetition
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1 | between individual productions.

2 I think I told you at the last hearing when we're

3 |moving on to the expedited discovery motions and briefs, the

4 | ACC and FCR were proposing cutting down those deadlines to a

5 1l4-day motion, 5-day response, 2-day replies, and as I told you
6 before, you folks are, for a judge that, in a two-judge court,
7 |you're taking up a lot of time now -- and I've got

8 | Aldrich/Murray as well -- I don't think I can accommodate any

9 | further reductions except in the case of emergencies and still
10 |get all your stuff read.

11 So I want you to stick with what the, the time periods
12 |we already have in our Local Rules.
13 The other thing I would say in that regard is not
14 | something y'all argued about, but which I need to mention. I'm
15 | seeing way too many briefs in these cases that exceed the 25-
16 | page page limits and what's happening in most is the parties
17 | file a 50 or 60 or 70-page brief and then file a motion to
18 |permit the, exceeding the, the time periods [sic]. Those are
19 | too long. The bottom line is if you want me to focus on the
20 | important stuff, you don't need to repeat all the extraneous
21 | things and all of the prior case history. And there's just a
22 limit to what we can use.
23 So I don't want to start striking pleadings, but I'm
24 | telling you on the frontend you need to, to either adhere to

25 | the 25-page rule, or, if you need to get an exception, ask in
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advance of filing your brief and explain why it's not possible
to live with that.

Now I've also noticed a tendency in these two cases
for parties to start using their motion as their brief and,
therefore, try to get out from under the page limits. I would
discourage that. We're going to end up with the same thing
going on. I understand we're fighting over some broad ground
and where there's a need, when we get something as broad as,
for example, the motions to dismiss the adversary that we just
talked about, I'm going to give you the extra ground.

But otherwise, for routine and mundane case motions,
don't try to have 50 or 60 pages instead of 25. It's, it's
counterproductive to you because I'm going to be less inclined
to, to pay attention to what you have and if I start telling
you to rewrite your briefs, you're going to be in a real
disadvantage there. So that's just an extraneous thought by
me.

There was a request by the reps for a 502(d) order. I
agree with the debtor here. The Court cannot mandate that.
That would be a wholesale evisceration of attorney-client
privilege and work product protections. On the other hand, I
agree, especially if you're going to have discovery as broad as
what we're talking about, that it would be a good thing to have
some of that, particularly if we're talking about sampled

items.
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In making those rulings, I would also note that the
representatives would like to see this case dismissed, been
very vocal about it from Day 1. If I gave you under 502(d) all
of the documents of all of the plaintiffs' defense attorneys
from the tort system actions and then the case got dismissed,
where does that leave the, the debtor or 01ld, New CertainTeed
in defending those tort claims? You've then given the entirety
of the other side's file.

So it just can't work that way. On the other hand, I
think that we can start identifying common issues and come up
with some examples and some, some sampling and maybe make good
use of the 502(d) to illustrate issues and problems that need
to be resolved.

Finally, the joint discovery plan. The ACC has taken
the Bestwall plan and made what it considers to be minor
modifications. The debtor wants to use the negotiated
adversary discovery plan. I've looked at the various plans and
while I'm hardly a tech person, absent agreement, I think we
ought to just stick with what's been done in the Bestwall plan.
That's kind of a halfway point between the two sides and we'll
need to modify it based on the comments I've just made here, or
whatever else you can work out. But that's basically it.

Now there were a lot of details about when we do what
in this. If we are absolutely pressed to do that, I suppose I

could go through, but, as I said, I'm reluctant to do so. I've
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probably caused enough disruption in what y'all've got intended
by what I've said so far. I think the best thing to do would
be for y'all to take what I've, I've given you as preliminary
rulings and go back and see if you can't make this thing work a
little better with deadlines that work for all of you.

But if you think there are other things we need to
talk about, now's the time to sing out.

Anyone?

MR. GORDON: It's Greg Gordon, your Honor, on behalf
of the debtor. Mr. Ellman may want to join in, too.

But no, I don't think there's anything else
specifically we would raise. We very much appreciate your
Honor's guidance. We recognize that that was a lot for the
Court to work its way through and we appreciate the effort.

We will certainly get back together with the other
side and, you know, with guidance we've been given and
hopefully, reach a full agreement on everything and, if not, I
guess we would ask your Honor's indulgence to come back one
more time if there are any lingering issues. But I'm hopeful
that that won't happen.

THE COURT: Ms. Ramsey.

MS. RAMSEY: Your Honor, I, I agree. I think that the
Court's guidance was very helpful and, and I think we can
probably resolve most of the issues through negotiation.

Hopefully, we won't have to come back to the Court, but it




CaSasz2A3300086 Dam8EmMdritei?60/21/Fle dEmENSEBOFINA12261 340 8250 e Bésd Main

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Document  Page 46 of 50
46

could happen.

THE COURT: Ms. Zieg, feel differently?

Anyone --

MS. ZIEG: No, I agree, your Honor. I think, I think
with your guidance we can and move forward and see what issues
we can resolve and, and most of them should be. I think the
only issue that, that may lead to some, some dispute will be
timing.

THE COURT: Okay, very good.

Well, you've all made my day by saying that. I, I've
detailed notes and I tried to, a comparison of your CMOs and
those are the easy parts as compared to looking through the
discovery orders. But I think that will probably serve you
well. I had intended that if, to the extent we still had
lingering disputes, that we talk about them at the next
hearing, which is, what, August the 11th.

So that work for everyone?

MS. ZIEG: That makes sense to me, your Honor.

THE COURT: Okay, very good.

MR. GORDON: Yes. And that works for the debtor as
well. Thank you.

THE COURT: All right.

Any other matters?

MR. ELLMAN: Your Honor, this is, this is Jeffrey

Ellman on behalf of the debtors.
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I, I do have one update on the report we gave earlier
about the Eastern District of Virginia. While we were on this
call, I had a, a colleague reach out to the clerk's office
there.

I can, I can tell you a couple things. One, what they
do is they mail in regular mail the order --

THE COURT: Right.

MR. ELLMAN: -- that transferred the matter to this
court.

THE COURT: Okay.

MR. ELLMAN: They don't (audio skips). They just
mailed it to Clerk, U. S. Bankruptcy Court, not address any
person in particular, And it was just the order. So they,
they don't send any of the other pleadings, like the motion to
quash, the responses, all that stuff.

So somehow --

THE COURT: Hmm.

MR. ELLMAN: -- once we get it on your Honor's docket,
I guess we'll have to find a way to, to refile those papers or
have the parties submit them somehow. So it seems like we need
to figure out how this should work.

But to the extent it did get to the court there in
North Carolina, it would have come in regular mail some,
somehow.

THE COURT: Okay. If we have it, I'm not aware of it.
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But for those of you who are LTL veterans, when we
sent the case to New Jersey, I think our electronic docket went
to the bankruptcy court there. Now whether -- if you're
talking about a district court you can send something, I have
no idea. I'm the least tech savvy person in this room.

But the -- it would seem to me that we can get those
documents filed in the appropriate spot. I will just go double
check with my office and make sure they don't have anything and
speak to IT.

Is there someone in particular on each party's side
that should be the contact person for us to have our clerk's
office respond to? Anyone?

MR. ELLMAN: Well, I mean, I'm happy to do that on
behalf of the debtor. I, I can't really speak for the, the
matching claimants, who, I don't think, are really even
represented here today. But we, we could certainly send to the
Court copy parties as to who we, who we know has appeared in,
in the Eastern District of Virginia.

THE COURT: Okay.

MR. ELLMAN: But that's all we could really -- I think
that's probably the best we could do at this point.

THE COURT: Well, this is, to my mind, a ministerial
function. I just want to know who to have my tech people call
to try to figure out where these things are and, and to know

who you've been speaking to in Virginia, so. Okay?
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MR. ELLMAN: Oh. Oh, your Honor, I can certainly talk
to my colleague about who we've talked to at the clerk's office
there and let the Court know that.

THE COURT: Okay, very good.

All right. My law clerk is out of the office at the
moment. She's taking vacation this week. So I would
suggest --

Mr. Bender, do you mind if we send that to you? Okay.

Kollin Bender, many of you know from our other cases,
is our other law clerk --

MR. ELLMAN: Okay.

THE COURT: -- and he's sitting in with us today.
K-O-L-L-I-N; B-E-N-D-E-R, with all the uscourts.gov
information.

So if you'll send that to him, I think that'll --
that'll -- we'll try to get some IT people to take a look and
see what we might have and how we can get that information from
Virginia, okay?

MR. ELLMAN: We will do that, your Honor. Thank you.

THE COURT: All right.

Anything else?

(No response)

THE COURT: Okay. We'll stand down until 2:00 when we

do much of the same thing in the other cases.

All right. Thank you all.
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MR. ELLMAN: Thank you, your Honor.
MS. ZIEG: Thank you, your Honor.
MR. ELLMAN: Thank you, your Honor.
MR. GORDON: Thank you.

MS. RAMSEY: Thank you.

(Proceedings concluded at 10:38 a.m.)
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(Proceedings commenced at 9:00 a.m.)
THE COURT: Good morning, everyone. Happy New Year.
This is Judge Jones. The time is nine o'clock. Today is
January the 13th, 2021. This is the docket for Houston, Texas.

On this morning's docket we have closing arguments set in the
jointly administered cases under Case Number 20-33233,

Chesapeake Enerqgy Corporation.

Just a couple of quick reminders. Please don't
forget to record your electronic appearance today. You do that
by making a quick trip to the website at any time prior to the

close of today's hearing.

First time that you speak, if you would, please state
your name and who you represent. That will give us a good
voice print.

We are recording today using CourtSpeak, will again
-— will upload both that portion of the closing argument as
well as —-- for transcript purposes -- as well as for
CourtSpeak, during our lunch break.

I have -- just because of the number of people on the
line, I have activated the "hand-raising" feature. You can do
this at any time, but if you know you're going to be speaking,

especially early on, if you'd go ahead and hit "five star," so
that I can unmute you. But again, you can do that at any time,
and hopefully we'll keep the sirens and other background noise

to a minimum as we go through today.
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All right. Mr. Nash.
MR. NASH: Your Honor, can you hear me?
THE COURT: Very well. Thank you.
MR. NASH: Good morning, Your Honor. Pat Nash from
Kirkland & Ellis on behalf of the debtors. Your Honor,

Ms. Schwarzman is going to be handling the closing argument

today for the debtors. I rise to make Your Honor aware of a
development late last night -- although it's probably
charitable from the debtors' perspective to call it a

"development." But if Your Honor permits, there is something
that I wish to bring to your attention.

THE COURT: Certainly.

MR. NASH: So, Your Honor, at 11:53 p.m. Central last
night, the debtors received -- and I want to be clear that it's
our understanding that the Committee is a recipient of this in

the same fashion that the debtors are.

THE COURT: Okay.

MR. NASH: So I don't think -- this didn't come from
the Committee. But we received late last night for the first
time what purports to be a competing, you know, equity

proposal —--

THE COURT: I read 1it.

MR. NASH: -- per its terms -- is there anything that
Your Honor wishes me to say about it?

THE COURT: If there's anything that you'd like to
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1| tell me, I'm certainly happy to hear it. But I've read it. I
2| understand it. At this point, I have no questions. I think
3| that would be up to the debtors.

4 MR. NASH: Well, Your Honor, I'll just highlight. It
5| purports to come from certain holders of unsecured notes and

6| certain third parties. When we received it last night, it was
7| unsigned.

8 My understanding is that a few minutes ago there was
9 a two-page objection that was filed. I haven't read that

10| objection yet, Your Honor. I think it -- you know, literally

11| in the last few minutes. I'm told that there now is something

12| that is signed.

13 I can also tell Your Honor clearly, though, that what

14| we received is subject to documentation and diligence. It is

15| subject to unspecified modifications to the plan that would

16|l need to be reasonably -- that would need to be acceptable to

17| the backstop parties.

18 It clearly, in our view, would require
19| resolicitation. It would require cramming existing secured
20 Lenders with equity. 1It's our view, Your Honor, that -- you

21| know, it's a verbal preferred instrument with a scheduled

22| maturity date and a cash pay component and coupon. We think it
23| would be treated as debt for GAP purposes.

24 You know, there are other contingencies and

25| infirmities. These are the ones that from our perspective
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1|| we've identified at the outset. We think it's a country mile
2| from actionable, and -- you know, with that, Your Honor, it's
3|| not something that we think we can or should, you know, quote
4| unquote "do anything" with.

5 But I intended to make Your Honor aware of it. Even
6ff if an objection had not been filed -- although, like I said, my
7| understanding is that at Docket Number 2835 there is a short
8| objection. But I will tell Your Honor I've not read that
9| cbjection.
10 THE COURT: It all has to do with --
11 MR. NASH: (Indiscernible.)
12 THE COURT: -- "you should take mine instead of the
13| other."” I see it for what it is.
14 MR. NASH: With that, Your Honor, I'm going to yield
15| the podium to my partner, Alexandra Schwarzman.
16 THE COURT: All right. Ms. Schwarzman, I do not see
17| you on video. Oh, you're there. 1I'm sorry. My apologies.
18 MS. SCHWARZMAN: (Indiscernible) Good morning, Your
19| Honor. Alexandra Schwarzman of Kirkland & Ellis for the
20| debtors. Your Honor, if there's no other opening remarks, I
21| would just go ahead and get into it.
22 THE COURT: Go ahead, please.
23 MS. SCHWARZMAN: Great. So it's been now a whole
24| month since we were in front of Your Honor for opening
25| arguments at the start of this trial. And before I get into
ACCESS TRANSCRIPTS, LL.C _T_ 1-855-USE-ACCESS (873-2223)
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it, I do just want to take a moment to thank you and your
staff, I think on behalf of all professionals and the company,
as well, for giving us so much of your time over the last few
weeks, particularly over the holidays. We are incredibly
thankful and appreciative for that.

And I also want to thank the plan opponents, because
although they may be our adversaries, they are not our enemies.

And just on a personal note, I know Your Honor knows
how much work it takes to put on a trial such as the one that
we've -- you know, we're concluding today. And I do just want
to extend my thanks to the entire team of professionals that
made it possible on our end, some of whom you've seen, but many
who you've not. So just a really deep gratitude on my part for
all their work.

So with that, turning to the main event. Your Honor,
this is Chesapeake, an important American company. Provides
over 1,600 Jjobs, operates across five basins, and is run by a
management team that is focused on the safe and efficient
operation that will maximize value of these estates now and
into the future.

Your Honor, I would submit that the evidence has
overwhelming demonstrated that we comply with each and every
confirmation standard; and as a result, this plan should be
confirmed.

Your Honor, Mr. Nash stated at the opening of this
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trial that the evidence would demonstrate the debtors'
compliance with confirmation standards. And the weight of that
evidence, coupled with Your Honor's view of value, has
validated that statement, and they've left the Committee's
objection in tatters.

First and foremost, at the $5.129 billion wvaluation
set by Your Honor, unsecured creditors are unquestionably and
prodigiously out of the money. That's true at the Committee's
$6 billion hurdle Mr. Stark alluded to in his opening but
notably is not in evidence, and it's true at the $7.3 billion
hurdle as Mr. Antinelli testified. Unsecured creditors are
regrettably entitled to no recovery at all. They are not the
fulcrum.

And so whether you're a noteholder in Class 6 with
dozens of worthless guaranty claims, or a trade creditor in

Class 7 with just one, the answer is no different.

That is the reality and it means that the Class --
Classes 6 and 7 have no cram-down objections. The plan is by
definition fair and equitable with respect to that. They have
no more to complain about than old equity.

And those massively underwater unsecured creditors,
Your Honor, they are receiving a package of consideration worth
5207 million at Your Honor's (indiscernible). And if the
Committee believes its valuation and believes the testimony of

Dr. Shaked and Mr. Baggett, and perhaps the trading will prove
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them right, then they must believe that that package of
consideration is worth (indiscernible) more, over 350 million
at their valuation.

So by any measure, 12 percent of the primary equity
plus one, "in the money" as we speak, 1t constitutes
off-the-charts consideration for a group of creditors that are
billions of dollars out of the money.

And so really that begs the question and leaves me
wondering why are we here? What are we still fighting about?
What is left to fight about? Well, apparently the Committee
prefers a plan that would revolve around litigation against our
plan sponsors, the one and a half liens and Franklin.

But the debtors have the benefit of exclusivity, and
we have chosen a different path, a path that deleverages the
balance sheet by over $7 million and gives the company its
$3 billion of exit capital, and importantly allows this
important American company to continue as a going concern to
provide jobs across the country.

And because the Committee may not at this juncture
propose a competing litigation plan, they must attack ours.

And specifically they do so by challenging the debtor releases
of the plan sponsors embodied in the plan, the releases the
very parties who are providing significant benefits, $3 billion
of exit capital, and very importantly equitization of claims,

some of which are oversecured and Your Honor (indiscernible).
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They are providing the benefits necessary to make a
perpetuation of Chesapeake as a going concern possible. The
releases are the quid to the quo. And no one seriously
suggests that our plan could survive with those releases pulled
out. ©No one seriously suggests that the new money and the
equitization would be there without those releases, that the
plan sponsors would fund litigation against themselves.

So the question then is really was this a proper
exercise of the debtors' business judgment to choose a path of
consensus, of peace and prosperity, in lieu of a path that
would require us to wage a holy war against our plan sponsors,

that would put the going concern at risk in the hopes of

securing more for a hopelessly out of the money group of
creditors.

The evidence provided (indiscernible) answer to this
question, and it fully vindicates the debtors' decision to

pursue that consensual path.

In the first instance, that's because the paramount
objective of Chapter 11 is reorganization, not liquidation.
And in the second instance, it's because the claims the
Committee seeks to preserve and pursue are terrible. They are
meritless. And I will walk through each of those claims and
their shortcomings in a moment, but even if those claims were
strong, and they could easily and cheaply be litigated -- and

they are decidedly none of those things -- would it really be
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worth sacrificing or imperiling the going concern, the survival
of this important company and all the livelihoods dependent on
it, just to try to achieve a greater recovery for out of the
money creditors? Obviously not.

The evidence showed that the plan sponsors' multi-
hundred-million-dollar DIP to unsecured creditors is not only
above the low end of the range of reasonableness, it could
actually be characterized as unbelievably high. But that is
the deal that the plan sponsors agreed to, and they are going
to honor it.

And as to the Committee's good faith and best
interest objections, Your Honor, I'll return to those later in
the presentation, but suffice it to say the evidence has shown
that there is no "there" there.

So to guide our examination of the evidence, because
there is a lot of it, I would like to return to the opening
statements that Mr. Nash and Mr. Stark made to Your Honor and
their views of what the evidence would show with respect to
these claims.

So up on the screen, Your Honor -- oh, I apologize.
Can we give screen privileges to Mr. Schlaifer?

THE COURT: Of course. Give me just a second.

MS. SCHWARZMAN: Okay.

THE COURT: There we go.

MS. SCHWARZMAN: Thank you. So up on the screen,
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Your Honor, we laid out for you what Mr. Nash and Mr. Stark
promised the evidence would show with respect to the estate
claims. The factual and the counterfactual, as we call it.
And as you can see, they promised you two almost diametrically
opposing narratives on every single point.

Mr. Stark promised you smoky back-room deals, fraud,
untoward behavior. Or, in the alternative, he promised you an
incompetent or oblivious company, unaware of its predicament
and incapable of (indiscernible).

In contrast, Mr. Nash promised you a steadfast
fiduciary, one that progressed through its restructuring
carefully and thoughtfully, at all times doing its best to
maximize the value of the enterprise.

And so let's see what the evidence bore out. Turning
to the first point, Mr. Nash promised the evidence would
demonstrate the debtors had turned a new leaf under
Mr. Lawler's direction, and worked tirelessly since he took
over in 2013 to reduce outstanding liabilities and improve our
operational efficiency.

In contrast, Mr. Stark promised you a "grow at all
costs" debtor, a wild (indiscernible) on steroids, with no
financial discipline and no hope of survival.

So what did the evidence show? Well, Mr. Lawler
testified that he before he joined the company he believed it

was, quote, "the greatest challenge in the entire oil and gas
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industry." And even with this view of the challenges that the
company faced, Mr. Lawler testified that the situation was
actually much worse once he got boots on the ground.

Mr. Lawler testified that when he joined the company
he evaluated various financial, operational, and efficiency
metrics to assess the company's performance versus its peers.

And what he found was that on an overwhelming majority of those

metrics, I think about two -- three quarters of those metrics,
the company was in the bottom quartile. He found a company
that had some $40 billion of on and off balance sheet

liability, a company that had no formal budget process, no
corporate planning function, and was comprised of over 30
non-core businesses.

So what did he do? Well, he testified, he put in
place a four-prong strategy: financial discipline; practical
and efficient growth, in company cash and resources; business
development; and exploration. And his strategy, as Mr. Lawler
testified, it allowed Chesapeake to move from that bottom
quartile to the top quartile on a variety of the metrics that
he measured, all while commodity prices were falling.

So how did they do that? Well, Mr. Dell'Osso
testified, testified to a number of liability management
transactions that were aimed at improving the balance sheet
that consist of refinancing, purchases, asset divestitures and

acquisitions.
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And Mr. Lawler also testified to a number of
operational initiatives aimed at reducing G&A, decreasing off
balance sheet liabilities, and improving efficiencies.

And as you can see up on the screen, which is an
excerpt from Debtors' Exhibit 52, from 2013 to 2018,

Mr. Lawler's strategy resulted in significantly reduced
liability, an over $20 billion reduction over six years. And
that evidence, Your Honor, it is uncontroverted.

And while we heard a lot about liability management
transactions generally, there are a few that the Committee
focused on significantly in its pleadings and that Your Honor
heard a lot about over the last few weeks, and one of those was
the WildHorse transaction. And again there were contrasting
promises made to Your Honor on this point.

Mr. Nash promised the evidence would illuminate for
Your Honor the success in this transaction. Mr. Stark promised
the evidence would show it was an abject failure. Again,

Mr. Lawler, Mr. Dell'Osso, and also Mr. Martin all testified to
the rationale for the WildHorse acquisition, which included a
desire to add more oil to their portfolio, to generate higher
margins compared to the company's natural gas assets, a desire
to accelerate achievement of their strategic goals by acquiring
significant and competitive inventory, inventory that was in
basins that Chesapeake understood and that Chesapeake had

developed with its strong capital efficiency, scale, and
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drilling technique, and a desire to improve cash flow by
acquiring assets (indiscernible) EBITDA.

In fact, I believe that Mr. Lawler testified that the
WildHorse assets were approximately 10 percent of the company's
portfolio but contributed to approximately 31 percent of its
EBITDA.

And you see the slide up on the screen, an excerpt
from Debtors' Exhibit 38, it demonstrates how that WildHorse
transaction aligned with the company's strategic goals.

Mr. Lawler and Mr. Dell'Osso both spoke to this presentation,
and they and Mr. Martin testified that the acquisition was a
success.

Mr. Lawler testified that WildHorse assets -- oh, I
mentioned that -- are 10 percent of the company's portfolio but
31 percent of EBITDA in 2019. And Mr. Dell'Osso testified that
the company successfully integrated WildHorse's operations into
Chesapeake, and that it is exactly Chesapeake's ability to
integrate those assets, given its size and scale, that
interested NGP in doing the transaction in the first place, and
importantly in taking stock as consideration for it.

Mr. Martin testified that the board was very focused
on WildHorse's ability to increase cash flow, improve leverage
coverage ratios, increase the company's o0il portfolio, and
provide other synergies. And he testified that all of those

objections [sic] were met.
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Mr. Lawler testified that by the second gquarter of
2019, the company was anticipating that it would be on the high
side of its anticipated projected annual savings resulting from
the WildHorse acqguisition, and that the company had already
driven down well costs, reduced cash costs, reduced asset down
time, and improved capital efficiencies around modeling and
well design. And that's reflected in Debtors' Exhibit 59,
which is up on the screen.

Mr. Lawler testified that by the end of 2019, the
company had reduced cash costs by $336 million year over year,
and recognized the highest EBITDA per barrel of oil equivalent
since 2014, even though commodity prices at the end of 2019
were approximately half of what they were in 2014. That is a
significant achievement, Your Honor, and significant progress
on the road to full financial health. And again, importantly,
it is completely uncontroverted.

So the Committee's attempt to declare the WildHorse
transaction as a failure just because of a commodity price
drop, it is simply inaccurate, and it does nothing to detract
from the fact that by every metric within the company's
control, the transaction was a resounding success.

The second liability management transaction that the
Committee focuses on, and one that's at the heart of all the
conspiracy theories that we've heard about for the last few

weeks, and really for the whole case, is the December 2019
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transactions, the RBL amendment, the one and a half lien term
loans, and the second lien uptier.

And really there are two main disputes with respect
to the 2019 transactions. First, should they be viewed in
tandem, as we -- and until recently, the Committee -- believed?
And second, was there reasonably equivalent value? Did the
transaction benefit all Chesapeake entities?

And Your Honor heard quite a bit of testimony on
these points, as well. So starting with the first question,
should the transactions be viewed in tandem? The Committee's
latest position relies heavily on statements around legal
conditionality, statements for example in the offering
memorandum in the second lien note that disclaimed formal
conditionality between the one and a half lien loans and the
uptier. And that's up on the screen, UCC Exhibit 521.

Specifically, the Committee points to language in the
second lien offering memorandum that those exchange offers are
not conditioned upon completion of a concurrent transaction.
And it's true that these transactions may not have been legally
conditioned on one another. But the testimony from the
business people, those involved in the transaction, both from
the company side and the participants in this transaction, the
creditors, they knew the transaction was interdependent.

Mr. Dell'Osso and Mr. Circle both testified on this

issue. From the company's perspective, Mr. Dell'Osso explained
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that the company planned to complete the transactions together
because they were integrated. He also explained that it would
not be wise to tell the world that they were conditioned on one
another. He testified that there are a lot of reasons, not
just commercial reasons, that when you're going to negotiate
something like an exchange, a highly negotiated transaction,
you don't want to lay out the conditionality, like you do this,
there's conditions on this. It gives people leverage, and that
was a leverage that if you could structure around it, you
would, and that's what Chesapeake did.

He knew that the size of the second lien uptier would
be limited if they were not able to do the collapse at the same
time. The company needed the incremental assets from the BVL
silo in the parent company credit chain to do the full size of
the uptier. And he said, so while we didn't have formal
contingency, we certainly planned to do that together. And
they were -- from an analytical standpoint, they were certainly
integrated.

Mr. Circle, representing Franklin, an anchor
participant in these transactions, similarly viewed them as,
quote, "undeniably linked."™ Specifically, Mr. Circle testified
that Franklin was unwilling to do the uptier exchange without a
capital structure class, and the assurance that there would be
sufficient collateral to support the new 2L bonds.

It's worth noting that, given the size of Franklin's
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holdings and the level of participation required to effectuate
the transactions, that it would have been unlikely if not
impossible to do the transactions without Franklin's
participation. So if they wouldn't do them separately, they
could have only been done together.

So 1in assessing reasonably equivalent value, all the
steps for WildHorse refinancing and the uptier transactions
should be collapsed to reveal the underlying economics. That's
what the case law tells us. And I've noted a few cases up on
the screen that speak to this point. I'm not going to read
them, but they're up there for Your Honor. But again the
evidence overwhelmingly demonstrates that these transactions
were intended to be done together. They were interdependent,
so they must be viewed together.

So with that, we now turn to whether the transaction
established reasonably equivalent value. And in his opening,
Mr. Stark promised this Court, he assured this Court on
multiple occasions that there would be no evidence of any
benefit of the December 2019 transactions. He said there are
some brief assertions, Your Honor, that there are indirect
benefits, that there is no evidence, and they won't give you
any evidence, they can't give you any evidence because there
were none. And that, just stating it boldly, isn't sufficient
under the law.

Now, not only did the debtors provide evidence of the
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transactions resulting in the exchange of reasonably equivalent
value, but the Committee did as well. When Mr. Baggett, the
Committee's expert on the topic of reasonably equivalent value,
when he was asked whether his position was that the
transactions when weaved together did not provide reasonably
equivalent value, he testified that was not his position.

And with the interdependent nature of these
transactions established, the disagreement around whether these
transactions benefitted the Legacy Chesapeake and provided
reasonably equivalent value, it fades away. The transactions
provided significant benefits to all entities, and we've listed
some of those up on the screen for Your Honor. They expanded
and diversified the debtors' asset base by consolidating
capital structures. They reduced Legacy Chesapeake debt by
approximately a billion. Importantly, and I'll talk about this
in more detail in a minute, maintained the Chesapeake revolving
borrowing base, critically important to provide ligquidity to
all entities.

It eliminating the technical going concern issue. It
eliminated the threats of a near-term (indiscernible) coverage
ratio, and it provided a path to pay down junior Legacy
Chesapeake debt, among others. They were a significant benefit
to all entities.

And that is true even if you look at reasonably

equivalent value only with respect to the one and a half lien
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transactions and view that on its own in isolation. So even if
we were wrong about the interdependent nature of these
transactions, and I do not believe that we're wrong, there is
still clear evidence and uncontroverted evidence of reasonably
equivalent value.

And because the Committee has essentially abandoned
its fraudulent transfer claims as they relate to the uptier
transactions, I'm only going to look at the benefits in the one
and a half liens. Mr. Dell'Osso testified to this. He said
that by collapsing the capital structure, the company was able
to pay off its BVL debt, which was clearly a direct benefit to
WildHorse, but also a direct benefit to Chesapeake. As a
purely legal matter, Chesapeake Energy Corporation's ownership
of BVL means that what benefits BVL -- what benefits a
subsidiary benefits the parent.

But as a more practical matter, the collapse allowed
Chesapeake to pull assets from WildHorse into the parent
company credit chain. And in doing that, Mr. Dell'Osso
testified that Chesapeake pulled both the collateral value as
well as the cash flow from those assets, so that they can now
contribute to the (indiscernible) calculations of the parent
company debt, a direct benefit.

And, Your Honor, this benefit cannot be overstated.
The Committee argues the collapse of -- the collapse had no

benefit to Chesapeake because Chesapeake Energy Corporation,
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the parent, as equity owner of BVL, already got the benefit of
any residual value of BVL, and in fact wvalue beyond its debt.
And while it may be true on paper, it was certainly not true
with respect to the RBL facility. An unrestricted subsidiary,
the BVL entity did nothing to contribute to the covenant
calculations under Chesapeake's RBL.

Collapsing the capital structures was the only way to
take advantage of the significant value of those assets and to
enhance the collateral coverage and EBITDA considered by the
RBL lenders in calculating compliance with existing coverage at
ratios in determining the go-forward borrowing base.

In fact, it was that EBITDA and just the WildHorse
assets that allowed the company to stave off a borrowing base
redetermination and maintain that cash, that asset through
liquidity, critical to running the business, to maintain that
for all entities, including the Legacy Chesapeake entity.

Mr. Dell'Osso testified that's what they did. He
said the $900 million debt reduction from the uptier exchange,
he said it was a huge benefit. But in addition to that,
bringing the BVL assets into the parent company credit chain in
exchange for taking on a billion and a half of debt was a very
attractive element for everyone in that credit chain, not the
least of which was the parent company revolving credit facility
lender.

He said they no longer looked at the $3 billion
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facility with Chesapeake in an environment that most E&P credit
facilities, certainly those below investment grade, were being
reduced. They let us known through discussion that we should
expect that without some improvement to our situation, we could
expect a reduction coming in the spring of 2020.

And so when we discussed how this transaction would
unfold with the lenders, they certainly noted that if we
brought the BVL asset into the parent company, that there would
not be a need to reduce our availability under the Chesapeake
parent company's facility. And maintaining that liquidity,
that extra ligquidity that was $1.4 billion as of year-end 2019,
it was very, very important to us. And to state the obvious,
it was important to every (indiscernible) Chesapeake entity
that tapped into that facility to fund its operations.

Mr. Martin testified to this very same benefit as
well. He said that the 2019 transactions assured the company's
ability to have a revolving credit line sufficient to meet its
anticipated needs based on the 2020 business plan budgets that
were being generated at that point in time. So this is
critical, the lifeblood of the company. It is being
maintained.

Now, the Committee argued, well, it wasn't increased,
but that's not necessarily the litmus test. As Mr. Nash
mentioned in the opening, you always have to be comparing what

you have to your alternative, not nirvana. So the alternatives
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that we had were maintain our borrowing base or have it
reduced. And obviously maintaining that borrowing base, that
$1.4 billion of liguidity that Mr. Dell'Osso testified was
available at year-end, that was a significant and a direct
benefit solely from the one and a half liens and the
collateral.

And finally, Your Honor, you heard testimony on these
benefits from Mr. Circle. He testified that his understanding
of the benefits of the transactions was in line with
management, that the transactions provided asset-based level
support to the Chesapeake revolving base credit facility, and
gave the benefit of the guaranties on all assets to the broader
enterprise. So far from being no evidence of any benefit, like
Mr. Stark promised, the evidence of the benefits of the
transactions is overwhelming.

Now, with respect to the 2019 transactions, Mr. Stark
also promises the evidence would show that by late 2019, this
board knew the company was sunk and they did it anyway. And he
also said there would be evidence that show that this was a
desperate act of a desperate entity to benefit an affiliated
company. A desperate act of a desperate entity? Pretty bold
statement, Your Honor. And as it turns out, it's one that's
completely divorced from the evidence.

In fact, both Mr. Lawler and Mr. Martin testified

that they bought equity in Chesapeake in late 2019 as a result
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of its belief in the company and its prospects. Those are
hardly the actions of directors of a company that believe it's
sunk.

Now, the Committee, in support of its theory that the
company knew it was sunk, it latches on to certain comments
made by Mr. Dell'Osso as reflected in the December 2019 board
minutes introduced as Debtors' Exhibit 123, which is up on the
screen. And specifically Mr. Dell'Osso noted in those minutes
that there were liquidity challenges remaining following the
December 2019 transactions.

On this point, Mr. Martin testified that the word
"challenges" is an important one. He said, "Mr. Dell'Osso is
an in a thoughtful fashion, communicated with all lending
constituencies effectively, and it was also policies of the
board with respect to external circumstances that we were
facing as well as internal ones. And as I've indicated,
$9 million to the debt fund, oil and gas activity in a volatile
market of its size, is the number too big, and it was the
intention of management and the board over time to get that
down or to grow out of it with acquisitions that would create
cash from a proven asset."

So in his view, in Mr. Martin's view, what
Mr. Dell'Osso was re