
Official Form 410 
Proof of Claim 04/19 

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to 
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503. 

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies or any 
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments, 
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available, 
explain in an attachment. 

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571. 

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received. 

Part 1: Identify the Claim 

1. Who is the current
creditor? 

Name of the current creditor (the person or entity to be paid for this claim) 

Other names the creditor used with the debtor      

2. Has this claim been
acquired from
someone else?

No 

Yes.     From whom?   

3. Where should 
notices and
payments to the
creditor be sent?

Federal Rule of 
Bankruptcy Procedure 
(FRBP) 2002(g) 

Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if 
different) 

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Name 

Number    Street 

City       State       ZIP Code 

Contact phone  

Contact email    

Uniform claim identifier for electronic payments in chapter 13 (if you use one): 

___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ ___ 

4. Does this claim
amend one already 
filed?

No 

Yes.     Claim number on court claims registry (if known)  Filed on   
MM     /     DD     /     YYYY 

5. Do you know if
anyone else has filed
a proof of claim for
this claim? 

 No 

Yes. Who made the earlier filing?     

Fill in this information to identify the case: 

Debtor

United States Bankruptcy Court for the:  District of 
(State) 

Case number
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✔

✔

61 3 83314333

✔

Texas

APA OLSEN PTY LTD
45 LOGISTICS STREET
KEILOR PARK, VICTORIA 3042, AUSTRALIA

 SpeedCast Australia Pty Limited

Southern

APA OLSEN PTY LTD

20-32251

nick@apaolsen.com.au

¨2¤#6S4&$     #s«

2032251200604000000000003

Claim #379  Date Filed: 6/4/2020



Part 2: Give Information About the Claim as of the Date the Case Was Filed 

6. Do you have any number
you use to identify the
debtor? 

No 

Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:  ___  ___  ___  ___ 

7. How much is the claim? $ . Does this amount include interest or other charges? 

No 

Yes. Attach statement itemizing interest, fees, expenses, or other 
  charges required by Bankruptcy Rule 3001(c)(2)(A). 

8. What is the basis of the
claim? 

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card. 

Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c). 

Limit disclosing information that is entitled to privacy, such as health care information. 

9. Is all or part of the claim
secured?

No 

Yes.   The claim is secured by a lien on property. 

Nature or property: 

Real estate: If the claim is secured by the debtor’s principle residence, file a Mortgage Proof of  
 Claim Attachment (Official Form 410-A) with this Proof of Claim. 

 Motor vehicle 

 Other. Describe:

Basis for perfection:

Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for  
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien 
has been filed or recorded.) 

Value of property: $

Amount of the claim that is secured: $ 

Amount of the claim that is unsecured: $  (The sum of the secured and unsecured 
 amount should match the amount in line 7.) 

Amount necessary to cure any default as of the date of the petition: $ 

Annual Interest Rate (when case was filed) % 

 Fixed 

 Variable 

10. Is this claim based on a
lease?

 No 

 Yes. Amount necessary to cure any default as of the date of the petition. $  

11. Is this claim subject to a
right of setoff?

 No 

 Yes. Identify the property:
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3572.62

✔

✔

✔

✔

SERVICES PERFORMED

✔

¨2¤#6S4&$     #s«

2032251200604000000000003



12. Is all or part of the claim
entitled to priority under
11 U.S.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

 No 

 Yes. Check all that apply: 

Domestic support obligations (including alimony and child support) under 
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B). 

Up to $3,025* of deposits toward purchase, lease, or rental of property 
or services for personal, family, or household use. 11 U.S.C. § 507(a)(7). 

Wages, salaries, or commissions (up to $13,650*) earned within 180  
days before the bankruptcy petition is filed or the debtor’s business ends, 
whichever is earlier. 11 U.S.C. § 507(a)(4). 

Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8). 

Contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5). 

Other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies. 

Amount entitled to priority 

$ 

$ 

$ 

$ 

$ 

$ 

* A m ounts are subject to adjustment on 4/01/22 and every 3 years after that for cases begun on or after the date of adjustment.

13. Is all or part of the claim
pursuant to 11 U.S.C.
§ 503(b)(9)?

 No 

Yes. Indicate the amount of your claim arising from the value of any goods received by the debtor within 20 
days before the date of commencement of the above case, in which the goods have been sold to the Debtor in 
the ordinary course of such Debtor’s business. Attach documentation supporting such claim. 

 $ 

Part 3: Sign Below 

The person completing 
this proof of claim must 
sign and date it. 
FRBP 9011(b).  

If you file this claim 
electronically, FRBP 
5005(a)(2) authorizes courts 
to establish local rules 
specifying what a signature 
is. 

A person who files a 
fraudulent claim could be 
fined up to $500,000, 
imprisoned for up to 5 
years, or both. 
18 U.S.C. §§ 152, 157, and 
3571. 

Check the appropriate box: 

I am the creditor. 

I am the creditor’s attorney or authorized agent. 

I am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004. 

I am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005. 

I understand that an authorized signature on this Proof of Claim serves as an acknowledgement that when calculating 
the amount of the claim, the creditor gave the debtor credit for any payments received toward the debt. 

I have examined the information in this Proof of Claim and have reasonable belief that the information is true and correct. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on date     
MM   /   DD   /   YYYY 

Signature 

Print the name of the person who is completing and signing this claim: 

Name
First name Middle name Last name 

Title  

Company  
Identify the corporate servicer as the company if the authorized agent is a servicer. 

Address
Number Street 

City State ZIP Code 

Contact phone Email
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DIRECTOR

✔

APA OLSEN PTY LTD

✔

✔

06/04/2020

Nicholas Olsen

/s/Nicholas Olsen

¨2¤#6S4&$     #s«

2032251200604000000000003



Debtor:

20-32251 - SpeedCast Australia Pty Limited
District:

Southern District of Texas, Houston Division
Creditor:

APA OLSEN PTY LTD

45 LOGISTICS STREET

KEILOR PARK, VICTORIA, 3042
AUSTRALIA
Phone:

61 3 83314333
Phone 2:

Fax:

61 3 93367022
Email:

nick@apaolsen.com.au

Has Supporting Documentation:

Yes, supporting documentation successfully uploaded
Related Document Statement:

Has Related Claim:

No
Related Claim Filed By:

Filing Party:

Creditor

Other Names Used with Debtor: Amends Claim:

No
Acquired Claim:

No
Basis of Claim:

SERVICES PERFORMED
Last 4 Digits:

No
Uniform Claim Identifier:

Total Amount of Claim:

3572.62
Includes Interest or Charges:

No
Has Priority Claim:

No
Priority Under:

Has Secured Claim:

No
Amount of 503(b)(9):

No
Based on Lease:

No
Subject to Right of Setoff:

No

Nature of Secured Amount:

Value of Property:

Annual Interest Rate:

Arrearage Amount:

Basis for Perfection:

Amount Unsecured:

Submitted By:

Nicholas Olsen on 04-Jun-2020 10:54:12 p.m. Eastern Time
Title:

DIRECTOR
Company:

APA OLSEN PTY LTD

KCC ePOC Electronic Claim Filing Summary

For phone assistance: Domestic (877) 709-4758 | International (424) 236-7236

VN: CC648E560697CBE03A72BC8B3BCFD459



A.B.N. 37 073 192 720
APA Olsen Pty Ltd

SPEEDCAST MANAGED SERVICES PTY LIMITED
LEVEL 8, 432 ST KILDA ROAD
MELBOURNE
VIC, 3004, AUSTRALIA

Your Ref

Our Ref 3007213    VIW

Description Amount Total AmountGST

02/03/20 - 29/03/20
Due Date

Invoice Date 20/04/2020
20/05/2020

Bill To Shipment Details

Invoice No 109356

Container Numbers Order Numbers

FinalInvoice Type

Tax Invoice

Currency AUD

P.O. BOX 675
Tullamarine VIC 3043
PH:03 8331 4333
FAX:03 9336 7022
www.apaolsen.com.au

Place of Receipt

Flight No

Destination Port
Supplier

WAREHOUSING & DISTRIBUTION

House Bill
Master/Ocean

Origin Port

Goods
ETA
ETD Receipt

Pcs/Volume/Weight 1 / 1.00 M3 / 1.00 KG

CARTAGE EX WAREHOUSE  939.04  93.90  1032.94

WAREHOUSE STORAGE CHARGE  2308.80  230.88  2539.68

$  3247.84

$  324.78

$  3572.62

Total Excluding GST

GST

Total Including GST

APA Olsen Pty Ltd

Remittance Advice
109356

20/04/2020

3007213    VIW

SPEEDCMEL

$  3572.62

Invoice No

Invoice Date

Our Reference

Client Code

Payment Methods:
     Pay By Mail - Send your cheque & remittance advice to:
          APA Olsen Pty Ltd
          PO Box 675
          Tullamarine VIC 3043

     Pay Electronically - Please note our preferred method of payment
          is via EFT direct to the following account:
          Bank A/C Name: APA Olsen Pty Ltd
          Bank: National Australia Bank Total Including GST

CURRENCY AUD

REMOVE THIS SECTION AND SUPPLY WITH PAYMENT

acc_invoice_logo_1_page page 1 of 1

          Email your remittance advice to: accounts@apaolsen.com.au

          BSB:   083-054          Acc No: 688860243
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1. Definitions  

Agreement means these Terms and Conditions, together with any Authority and Customer credit application.  

Authority means the authority by which the Customer appointed the Company to act on its behalf.  

Company means APA OLSEN PTY LTD ABN 37 073 192 720 and its nominees, agents and employees. 

Connected Party means in relation to the Goods the Owner, exporter, importer, supplier, purchaser, carrier or 
any agent of any of the aforementioned parties, other than the Company.  

Consequential Loss means any loss or damage which:  

(a) does not arise naturally or in the usual course of things; or 

(b) constitutes, or arises from or in connection with, a loss in revenue, profit or opportunity or a 
loss of goodwill or business reputation, even if such loss or damage arises naturally or in the 
usual course of things.  

Customer means:  

(a) Where there is an Authority, the customer named in the Authority, including its employees, 
officers, agents and contractors.   

(b) Where there is no Authority, the person instructing the Company to provide the Services; and  

for the avoidance of doubt, the Customer may also be the Owner.  

Dangerous Goods means any Goods which are, or may become, hazardous, volatile, explosive, flammable, 
radioactive, likely to harbour or encourage vermin or pests, or capable of posing a risk or causing damage to any 
person or property.  

Goods means the goods, including packaging, pallets or containers, the subject of the Services. 

Government Authority means any government agency, authority, department or body, exercising jurisdiction in 
any nation, state, port or airport.  

Law means any law, regulation, rule or international convention.  

Loss means any loss, cost, damage, expense, claim, demand, action, proceeding or liability of any kind, 
(including legal costs on an indemnity basis) and whether actual, prospective or contingent and whether 
ascertained or unascertained.  

Owner means the owner or importer of the Goods, or a person authorised to act on behalf of the owner or 
importer of the Goods.  

Perishable Goods means any Goods liable to waste, deterioration or spoilage, and includes without limitation 
fruit, vegetables, dairy products, meat, and animals. 

PPSA means the Personal Property Securities Act 2009 (Cth).  

Services means the work performed by the Company in relation to the Goods, including facilitating the import, 
export, transport, or storage of the Goods; and any ancillary acts for those purposes, including preparing any 
documentation or providing any information to a Government Authority. 

SBC contract means a contract that is either a "small business contract" or a "consumer contract" as defined in 
section 23(3) of Schedule 2 to the Competition and Consumer Act 2010 (Cth), but does not include: 

(a) a contract of marine salvage or towage; or 

(b) a charter party of a ship;  

(c) a contract for the carriage of goods by ship; or  
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(d) a "small business contract" where the Customer does not employ fewer than 20 persons 

 

Subcontractor means:  

(a) a third party (and their employees, agents and contractors); and 

(b) the employees, servants and agents of the Company; 

engaged to provide all or part of the Services.  

Terms and Conditions means these terms and conditions.  

Transport Document includes a bill of lading, waybill, consignment note, or similar carriage document.  

2. General 

2.1 The Company is not a common carrier. The Company will not be liable as a common carrier.  

2.2 These Terms and Conditions take priority over and will prevail to the extent of any inconsistency 
with the Authority, any credit application made by the Customer, the Customer's terms and 
conditions, and any terms and conditions set out in any Transport Document.  

2.3 The Agreement is governed by the laws of Victoria, Australia. The Company and the Customer 
submit to the jurisdiction of the courts of Victoria and of the Federal Court of Australia.  

2.4 A variation of these Terms and Conditions will only be valid if in writing and signed by each party or 
signed by a person with the authority to bind each party.  

2.5 The Company may assign its rights and obligations under the Agreement without the Customer's 
consent. The Customer must not assign its rights and obligations under the Agreement without the 
Company's written consent.  

2.6 Any notices under these Terms and Conditions must be in in English and in writing. 

2.7 Subject to clause 14, all rights, indemnities and limitations of liability contained in these Terms and 
Conditions will have their full force and effect, despite:  

(a) any breach of term of condition of these Terms and Conditions, the Agreement, or any 
collateral agreement by the Company;  

(b) the performance of the Services;  

(c) the delivery of the Goods; or 

(d) the expiry or termination of the Authority.  

2.8 Without limiting the effect of clause 2.7, clauses 2.5, 3.14, 4.2, 6.10, 7.3, 7.4, 7.5, 9, 11, 12, 13, 14.6, 
14.8, 14.9, 14.10, 14.11, 14.12, and 14.13 of these Terms and Conditions will survive termination. 

3. Services  

3.1 Services are provided by the Company subject to these Terms and Conditions. 

3.2 Without limitation to other methods of acceptance, by instructing the Company to provide the 
Services the Customer agrees to be bound by the Terms and Conditions.  

3.3 The Goods are at the risk of the Customer.  

3.4 The Company may agree or refuse to provide Services at its discretion.  

3.5 The Company is authorised by the Customer to choose the method for performance of the Services 
at the Company's complete discretion.   
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3.6 The Customer authorises the Company to open any package containing Goods, and do any other 
thing in order to inspect or weigh the Goods.  

3.7 The Customer agrees that:  

(a) the value of the Goods will not be declared or inserted into a Transport Document or contract 
for the purpose of extending a carrier's liability unless the Customer provides express written 
instructions to the Company to do so, and if required, the carrier agrees;  

(b) where a Subcontractor's or carrier's charges may be determined by the extent of liability 
assumed by the Subcontractor or carrier, no declaration of value will be made for the purpose 
of extending the liability of the Subcontractor or carrier, and the Goods will be dealt with at the 
Customer's risk for minimum charges, unless the Customer provides written instructions to the 
contrary to the Company; 

(c) the Company reserves the right to not make any declaration or take any action  in respect of 
the Customer's Goods unless the Customer has provided the Company with sufficient notice, 
written instructions and the documents necessary to take that action in relation to those 
Goods.  

3.8 At any time, the Company may, acting reasonably, deem that certain Goods are Dangerous Goods.  

3.9 The Company at its reasonable discretion may destroy or otherwise deal with any Goods the 
Company considers are Dangerous Goods, without notice or compensation to the Customer. 

3.10 The Company's delivery obligations are satisfied if the Company delivers the Goods to the delivery 
address instructed by the Customer, and a person at that address provides a receipt or signs a 
delivery docket, or if authorised by the Customer, the Goods are left at the delivery address without 
obtaining a receipt or signed delivery docket.  

3.11 If a person at the delivery address cannot or refuses to take delivery of the Goods, or the Goods 
cannot be delivered for any other reason, the Customer authorises the Company to deal with the 
Goods at the Company's reasonable discretion, including storing, disposing of, or returning the 
Goods.  

3.12 The Goods may be stored at any place at the absolute discretion of the Company at the Customers' 
expense.  

3.13 If the Company stores the Goods, the Company may require that the Customer remove the Goods 
from storage by giving notice delivered to an address provided by the Customer to the Company.  

3.14 If the Customer, Owner or consignee of the Goods is insolvent, placed under external 
administration, bankrupt or deceased, the Company is authorised to return any Goods to the 
Shipper, exporter or supplier of those Goods, where the Company has not received authority from 
the Shipper, exporter or Supplier of the Goods to release the Goods to the Customer, Owner or 
consignee.  

3.15 The Customer irrevocably appoints the Company with the power and authority to take any action 
and execute any document in the name of and on behalf of the Customer as required by the 
Company to provide the Services. 

4. Customer Obligations  

4.1 The Customer will provide the Company with all assistance, information and documentation 
necessary to enable the Company to provide the Services, and punctually comply with any Law or 
request from a Government Authority.  

4.2 The Customer is under a continuing obligation to provide any information which may materially 
affect the capacity of the Customer to perform its obligations under the Agreement. The Customer 
will keep confidential the Company's fees or charges and any waiver, discount, release or 
indulgence provided by the Company in relation to the provision of the Services.  
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5. Instructions  

5.1 Any instructions given by the Customer must be in writing. 

5.2 The Company has the discretion to refuse to accept the Customer's instructions. 

5.3 Sufficient notice of instructions must be given by the Customer to the Company to enable the 
Company to follow those instructions. If insufficient notice is given and the Company attempts to 
adopt the Customer's instructions, the Company is not deemed to have accepted the instructions. 

5.4 If the Company accepts the Customer's instructions on one occasion, the Company will not be 
bound by those instructions when providing Services in the future.  

5.5 If the Company accepts the Customer's instructions to perform the Services in a particular way, it 
will give priority to that method, but may depart from that method at its reasonable discretion.  

6. Fees  

6.1 The Company's fees are earned on the earlier of the commencement of the performance of the 
Services (or part thereof), or when the Goods are delivered to the Company or its subcontractors.  

6.2 The Company's fees can include any disbursements and other amounts that the Company is 
required to pay third parties in connection with the Services. The Company at its discretion may vary 
its fees if the amount of any such disbursements change.  

6.3 The Company's fees must be paid within 7 days of an invoice or as otherwise agreed in writing (the 
Due Date).  

6.4 The Company at its discretion may determine its fees, including by weight, measurement or value.  

6.5 The Company may re-weigh, re-measure or re-value the Goods at any time, and amend its fees at 
its reasonable discretion.  

6.6 Any information contained in a quotation provided by the Company in relation to the fees applies to 
the specific item, weight and volume quoted, designated Services and standard of Services, and is 
only valid until the earlier of 14 days after being provided, the quote being withdrawn or the quote 
expiring.  

6.7 A quotation is not an offer and is not binding on the Company. A quotation may change based on 
changes to freight, insurance, warehousing, fees, and any other charges, with or without notice to 
the Customer. 

6.8 Unless otherwise stated, the Company's fees are exclusive of goods and services tax.  

6.9 The Customer remains responsible for the payment of fees: 

(a) even where an arrangement is made for the fees to be paid by another person; 

(b) whether or not the Goods are delivered or damaged or the Services performed as instructed.  

6.10 If the fees are not paid in full within 7 days of the Due Date then, without limitation to its rights, the 
Company may charge interest on the late payment at the published business overdraft rate of the 
Commonwealth Bank of Australia.  

7. Subcontractors  

7.1 The Customer authorises the Company to: 

(a) subcontract all or part of the Services to a Subcontractor; and / or  

(b) as the agent of the Customer, contract with a third party service provider on behalf of the 
Customer.  
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7.2 The Customer authorises a Subcontractor to subcontract all or part of the Services.  

7.3 All exclusions or limitations on the liability of the Company in these Terms and Conditions extend to 
protect:  

(a) all Subcontractors; 

(b) the agents, employees and servants of any Subcontractor or the Company; and 

(c) any person engaged to provide all or part of the Services.  

7.4 The Customer undertakes that it will not make any claim against, or impose any liability upon, any 
Subcontractor in connection with the provision of the Services or the Goods.  

7.5 The Customer undertakes that it will indemnify any Subcontractor from and against any Loss if a 
claim is made against a Subcontractor by any party (including the Customer) in connection with the 
provision of the Services or the Goods.  

7.6 For the purpose of clauses 7.3 and 7.5, the Company acts as trustee on behalf of and for the benefit 
of any Subcontractor, and to this extent each Subcontractor is deemed to be a party to this 
Agreement.  

8. Intellectual Property 

The Customer agrees that the Company retains all copyright and intellectual property subsisting in all 
documents and things created by, or for, the Company in connection with the performance of the Services, 
including copyright and intellectual property that now exists or that later comes into existence.  

9. Warranties, liability and indemnity  

9.1 The Customer (on behalf of itself, the Owner, and any Connected Parties) warrants to the Company 
that:  

(a) it is the owner of the Goods, or is the authorised agent of the owner of the Goods;  

(b) it enters into the Agreement on its own behalf, or in its capacity as the authorised agent of the 
owner of the Goods;  

(c) it and all Connected Parties have complied with all Laws relating to the Goods, including the 
nature, condition, packaging, handling, storage and carriage of the Goods;  

(d) in engaging the Services from the Company, it will not procure the Company to perform any 
act in breach of any Laws; 

(e) it will observe all Laws and requirements of Government Authorities;  

(f) all information and documentation provided by the Customer and Connected Parties to the 
Company is accurate and complete, and it or a Connected Party has not omitted to provide 
any requested or material information; 

(g) the Goods are packed to endure the ordinary risks of handling, storage and the Services, 
having regard to the nature of the Goods; and 

(h) the Goods are not Dangerous Goods, unless the Company has agreed in writing to provide 
the Services in respect of those particular Dangerous Goods, and in which case, warrants that 
it has made full disclosure of Dangerous Goods.   

9.2 To the extent permitted by Law, the Company excludes all liability in respect of any claim made 
against the Company, its employees, agents and Subcontractors, including without limitation, liability 
for fundamental breach of contract, or a negligent, unlawful, reckless or wilful act or omission.  

9.3 The Company will not be liable for omitting to inspect or take any other action in respect of Goods 
where Goods have been damaged or pillaged, unless the Customer provides the Company with 
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written instructions to take that action in relation to those Goods and the Company accepts those 
instructions.  

9.4 Where the liability of the Company is not excluded by the Agreement, Law or otherwise, the liability 
of the Company is limited to the lesser of Australian $100 or the value of the Goods at the time the 
Goods were received by the Company. 

9.5 The Company will not be in breach of any of its obligations to the Customer or liable for any Loss 
(including Consequential Loss) suffered by the Customer arising from or connected with the 
Company's compliance with any Law, including without limitation disclosing confidential information 
to a Government Authority. 

9.6 Without limitation to any other clause of the Agreement, the Company will be discharged from all 
liability in connection with the performance of the Services or the Goods unless:  

(a) notice of any claim is received by the Company within 7 days of the earlier of the delivery of 
Goods, the date the Goods should have been delivered, or where the claim does not relate to 
loss or damage to Goods, the event giving rise to the claim; and  

(b) suit is brought and written notice is received by the Company within 9 months of the earlier of 
the delivery of the Goods , the date the Goods should have been delivered, or where the claim 
does not relate to loss or damage to Goods, the event giving rise to the claim.  

9.7 The Company will not be liable for any delay or failure to perform an obligation under the Agreement 
caused by an event beyond the control of the Company (Event).  

9.8 If an Event causes a delay in the performance of a Company's obligation exceeding 10 days, the 
Company may terminate the provision of the Services by notice to the Customer.   

9.9 The Customer indemnifies the Company from and against (and must pay on demand for) all Loss 
arising directly or indirectly from or in connection with the Goods or the performance of the Services 
(including Consequential Loss), including Loss in connection with a breach of contract, or a 
negligent, unlawful, reckless or wilful act or omission by the Company or its employees, agents and 
contractors. 

9.10 Without limitation to clause 9.9 the Customer indemnifies the Company from and against (and must 
pay on demand for) any Loss arising from the Customer's or Owner's failure to return any container 
or transport equipment involved in the performance of the Services by the date required under any 
Contract between the Company and the supplier of that container or transport equipment.     

9.11 The Customer indemnifies the Company from and against (and must pay on demand the amount of) 
all duty, GST, and any other fees and taxes incurred in connection with the Goods payable to a 
Government Authority.  

9.12 The Customer indemnifies the Company from and against (and must pay on demand for) all costs 
payable to third parties in relation to the carriage, storage, treatment or entry of the Goods.  

9.13 The indemnities in clauses 9.9, 9.10, 9.11 and 9.12 continue whether or not the Goods are pillaged, 
stolen, lost or destroyed. 

10. Insurance 

10.1 On request by the Customer, the Company at its complete discretion may arrange insurance in 
respect of the Goods. 

10.2 Without limitation to clause 10.1, the Company will not arrange insurance in respect of the Goods, 
unless the Customer provides:  

(a) written instructions to the Company to arrange insurance; and 

(b) a written declaration of the value of the Goods; 

before the Goods are delivered to the Company.  
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10.3 Any insurance will be at the expense of the Customer and the Company may charge the Customer a 
fee for arranging the insurance.  

10.4 Any insurance arranged by the Company is subject to the exceptions and conditions of the insurer 
or underwriter taking the risk.  

10.5 When arranging insurance in respect of the Goods, the Company has the discretion to name the 
Customer as the insured.  

10.6 If a dispute arises relating to liability under an insurance policy arranged by the Company, the 
Customer will have recourse against the insurer or underwriter only.  

10.7 The Company will not be liable for any insurance arranged in relation to the Goods. 

11. Lien 

11.1 The Company has: 

(a) a particular and general lien on all Goods and documents relating to the Goods; and  

(b) a right to sell those Goods and documents by public auction or private sale (at the Company's 
discretion) without notice and apply the proceeds of sale; 

in respect of all sums due and owing from the Customer.  

11.2 The lien will also cover the Company's costs and expenses relating to the exercise of its lien and 
right of sale, including the Company's reasonable legal fees. 

11.3 For the purposes of the lien, the Company will retain constructive possession of the Goods and the 
lien and rights granted by this clause will survive delivery of the Goods. The Company is entitled to 
retain the proceeds of sale of the Goods in respect of all sums due and owing from the Customer.  

12. PPSA  

12.1 Terms used in clause 12 that are defined in the PPSA have the same meaning as in the PPSA. 

12.2 Without limitation to other rights of the Company, from the time the Goods are in the possession of 
the Company or a Subcontractor, the Goods are subject to a continuing security interest in favour of 
the Company for the payment of all amounts due and owing by the Customer under the Agreement. 

12.3 The Customer acknowledges and consents to the Company's registration and perfection of the 
Company's security interest under the Agreement for the purposes of the PPSA.  

12.4 The Customer will not grant a security interest to another person, or allow any encumbrance to 
arise, in respect of the Goods.  

12.5 To the extent permitted by law, the Customer irrevocably waives any right it may have to:  

(a) receive notices or statements under sections 95, 118, 121(4), 125, 130, 132(3)(d) or 132(4) of 
the PPSA; and   

(b) redeem the Goods under section 142 of the PPSA; 

(c) reinstate this Agreement under section 143 of the PPSA; and 

(d) receive a verification statement.  

12.6 The Customer will do all things and execute all documents reasonably necessary to give effect to 
the security interest created under this Agreement or comply with any reasonable request by the 
Company in connection with the PPSA.  

13. Uncollected goods  
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13.1 The Company may at its discretion sell or otherwise dispose of Perishable Goods without notice to 
the Customer where the Goods are not collected immediately upon arrival, are insufficiently or 
incorrectly addressed or are not identifiable.  

13.2 Without limitation to clause 13.1, the Company may at its discretion sell or return Goods that cannot 
be delivered because they are insufficiently or incorrectly addressed, are not identifiable, or are 
uncollected or not accepted after 21 days' notice to the Customer.  

13.3 Where the Company sells Goods under clauses 11, 13.1 or 13.2; 

(a) it does so as principal, not as agent, and is not the trustee of the power of sale; 

(b) the Customer must pay all costs, charges and expenses incurred by the Company in 
connection with the storage, sale or return of the Goods, which may be deducted from the 
proceeds of the sale of the Goods; 

(c) the Company is entitled to recover any deficit from the Customer where the proceeds of sale 
of the Goods do not satisfy the amounts payable to the Company.  

14. SBC Contracts  

If the Agreement is a SBC Contract, then:  

14.1 The definition of "Loss" is amended to mean any actual or ascertainable loss, cost, damage, 
expense, claim, demand, action, proceeding or liability of any kind (including legal costs on an 
indemnity basis). 

14.2 Clause 2.5 is modified, so that neither party may assign its rights or obligations under the 
Agreement without the written consent of the other party, which consent must not be unreasonably 
withheld. 

14.3 Clause 3.12 is amended so that "absolute" is replaced with "reasonable". 

14.4 Clause 6.1 is modified, so that the fees are earned when the corresponding Service is performed or 
attempted to be performed, or where applicable, the corresponding disbursement is incurred.  

14.5 If a variation to a quote or fee under clauses 6.4 or 6.5 is material, where it is reasonably practical, 
the Company shall give notice to the Customer of that variation.    

14.6 If the Customer objects to a variation to a quote or fee under clauses 6.4 or 6.5, but does not 
provide the Company with acceptable alternative directions in respect of the goods, the Company in 
its discretion may, deliver, return, store or otherwise deal with the Goods, and the Customer shall be 
liable for all fees earned and costs incurred by the Company in doing so.  

14.7 Clauses 7.4 and 7.5 are modified, so that the Customer: 

(a) may make a claim against or impose liability upon any Subcontractor; and  

(b) is not required to indemnify any Subcontractor from and against any Loss,  

to the extent that the claim, liability or Loss was directly caused by, or in connection with, a grossly 
negligent, unlawful, or wilful act or omission by the Subcontractor.  
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14.8 Clause 9.2 is modified so that the Company's liability is not excluded to the extent that it was directly 
caused by or in connection with a a grossly negligent, unlawful, or wilful act or omission by the 
Company or its employees, agents and contractors.  

14.9 Clause 9.4 is modified so that the Company's liability is limited to the lesser of the actual loss 
suffered by the Customer or the value of the Goods at the time the Goods were received by the 
Company.  

14.10 Clause 9.6 does not apply, and, without limitation to any other clause of the Agreement, the 
Company will be discharged from liability in relation to any claim: 

(a) where the loss to the Customer results from the act of a Subcontractor; and 

(1) the Company's right to make a claim against that Subcontractor is subject to time 
limitations; and 

(2) the Customer does not make its claim against the Company within a period 
reasonably sufficient to allow the Company to make a corresponding claim against 
the Subcontractor within any applicable time limitation period, or  

(b) in all other cases, where the Customer does not make its claim within 2 years from the earlier 
of the delivery of the Goods, if the Goods are not delivered, the date the Goods should have 
been delivered or where the claim does not relate to loss or damage to Goods, the time of the 
event giving rise to the claim.  

14.11 The Customer is not required to indemnify the Company under clause 9.9, unless the Loss was 
caused by or in connection with a breach of contract, or a negligent, unlawful reckless or wilful act or 
omission by the Customer or its employees, agents and contractors. 

14.12 The Company will not be liable for Consequential Loss or indirect Loss, unless the Company had 
actual knowledge that such loss might be incurred. 

14.13 Clause 11.1(b) is modified so that the Company may only exercise its right of sale under a lien over 
Goods after the Company has given 21 days' notice in writing to the Customer of its intention to do 
so. 

 




