
Fill in this information to identify your case:

United States Bankruptcy Court for the:

DISTRICT OF DELAWARE

Case number (if known) Chapter 11
Check if this an
amended filing

Official Form 201
Voluntary Petition for Non-Individuals Filing for Bankruptcy 06/22

If more space is needed, attach a separate sheet to this form. On the top of any additional pages, write the debtor's name and the case number (if
known). For more information, a separate document, Instructions for Bankruptcy Forms for Non-Individuals, is available.

1. Debtor's name ProSomnus, Inc.

2. All other names debtor
used in the last 8 years
Include any assumed
names, trade names and
doing business as names

FKA  LAAA Merger Corp.

3. Debtor's federal
Employer Identification
Number (EIN)

88-2978216

4. Debtor's address Principal place of business Mailing address, if different from principal place of
business

5675 Gibralter Drive
Pleasanton, CA 94588
Number, Street, City, State & ZIP Code P.O. Box, Number, Street, City, State & ZIP Code

Alameda Location of principal assets, if different from principal
place of businessCounty

Number, Street, City, State & ZIP Code

5. Debtor's website (URL) www.prosomnus.com

6. Type of debtor   Corporation (including Limited Liability Company (LLC) and Limited Liability Partnership (LLP))

  Partnership (excluding LLP)

  Other. Specify:
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Debtor ProSomnus, Inc. Case number (if known)
Name

7. Describe debtor's business A. Check one:

  Health Care Business (as defined in 11 U.S.C. § 101(27A))

  Single Asset Real Estate (as defined in 11 U.S.C. § 101(51B))

  Railroad (as defined in 11 U.S.C. § 101(44))

  Stockbroker (as defined in 11 U.S.C. § 101(53A))

  Commodity Broker (as defined in 11 U.S.C. § 101(6))

  Clearing Bank (as defined in 11 U.S.C. § 781(3))

  None of the above

B. Check all that apply

 Tax-exempt entity (as described in 26 U.S.C. §501)

  Investment company, including hedge fund or pooled investment vehicle (as defined in 15 U.S.C. §80a-3)

  Investment advisor (as defined in 15 U.S.C. §80b-2(a)(11))

C. NAICS (North American Industry Classification System) 4-digit code that best describes debtor. See
http://www.uscourts.gov/four-digit-national-association-naics-codes.

    3391    

8. Under which chapter of the
Bankruptcy Code is the
debtor filing?
A debtor who is a “small
business debtor” must check
the first sub-box. A debtor as
defined in § 1182(1) who
elects to proceed under
subchapter V of chapter 11
(whether or not the debtor is a
“small business debtor”) must
check the second sub-box.

Check one:

  Chapter 7

  Chapter 9

  Chapter 11. Check all that apply:

The debtor is a small business debtor as defined in 11 U.S.C. § 101(51D), and its aggregate
noncontingent liquidated debts (excluding debts owed to insiders or affiliates) are less than
$3,024,725. If this sub-box is selected, attach the most recent balance sheet, statement of
operations, cash-flow statement, and federal income tax return or if any of these documents do not
exist, follow the procedure in 11 U.S.C. § 1116(1)(B).

The debtor is a debtor as defined in 11 U.S.C. § 1182(1), its aggregate noncontingent liquidated
debts (excluding debts owed to insiders or affiliates) are less than $7,500,000, and it chooses to
proceed under Subchapter V of Chapter 11. If this sub-box is selected, attach the most recent
balance sheet, statement of operations, cash-flow statement, and federal income tax return, or if
any of these documents do not exist, follow the procedure in 11 U.S.C. § 1116(1)(B).

A plan is being filed with this petition.

Acceptances of the plan were solicited prepetition from one or more classes of creditors, in
accordance with 11 U.S.C. § 1126(b).

The debtor is required to file periodic reports (for example, 10K and 10Q) with the Securities and
Exchange Commission according to § 13 or 15(d) of the Securities Exchange Act of 1934. File the
Attachment to Voluntary Petition for Non-Individuals Filing for Bankruptcy under Chapter 11
(Official Form 201A) with this form.

The debtor is a shell company as defined in the Securities Exchange Act of 1934 Rule 12b-2.

  Chapter 12

9. Were prior bankruptcy
cases filed by or against
the debtor within the last 8
years?

 No.
 Yes.

If more than 2 cases, attach a
separate list. District When Case number

District When Case number

Official Form 201 Voluntary Petition for Non-Individuals Filing for Bankruptcy page 2
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Debtor ProSomnus, Inc. Case number (if known)
Name

10. Are any bankruptcy cases
pending or being filed by a
business partner or an
affiliate of the debtor?

 No
 Yes.

List all cases. If more than 1,
attach a separate list Debtor See Attachment Relationship

District When Case number, if known

11. Why is the case filed in
this district?

Check all that apply:

Debtor has had its domicile, principal place of business, or principal assets in this district for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other district.

A bankruptcy case concerning debtor's affiliate, general partner, or partnership is pending in this district.

12. Does the debtor own or
have possession of any
real property or personal
property that needs
immediate attention?

 No

 Yes. Answer below for each property that needs immediate attention. Attach additional sheets if needed.

Why does the property need immediate attention? (Check all that apply.)

 It poses or is alleged to pose a threat of imminent and identifiable hazard to public health or safety.
What is the hazard?

 It needs to be physically secured or protected from the weather.

 It includes perishable goods or assets that could quickly deteriorate or lose value without attention (for example,
livestock, seasonal goods, meat, dairy, produce, or securities-related assets or other options).

 Other
Where is the property?

Number, Street, City, State & ZIP Code
Is the property insured?

 No

 Yes. Insurance agency

Contact name
Phone

Statistical and administrative information

13. Debtor's estimation of
available funds

. Check one:

 Funds will be available for distribution to unsecured creditors.

 After any administrative expenses are paid, no funds will be available to unsecured creditors.

14. Estimated number of
creditors

 1-49
 50-99
 100-199
 200-999

 1,000-5,000
 5001-10,000
 10,001-25,000

 25,001-50,000
 50,001-100,000
 More than100,000

15. Estimated Assets  $0 - $50,000
 $50,001 - $100,000
 $100,001 - $500,000
 $500,001 - $1 million

 $1,000,001 - $10 million
 $10,000,001 - $50  million
 $50,000,001 - $100 million
 $100,000,001 - $500 million

 $500,000,001 - $1 billion
 $1,000,000,001 - $10 billion
 $10,000,000,001 - $50 billion
 More than $50 billion

16. Estimated liabilities  $0 - $50,000  $1,000,001 - $10 million  $500,000,001 - $1 billion

Official Form 201 Voluntary Petition for Non-Individuals Filing for Bankruptcy page 3
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Debtor ProSomnus, Inc. Case number (if known)
Name

$50,001 - $100,000
 $100,001 - $500,000
 $500,001 - $1 million

 $10,000,001 - $50  million
 $50,000,001 - $100 million
 $100,000,001 - $500 million

 $1,000,000,001 - $10 billion
 $10,000,000,001 - $50 billion
 More than $50 billion
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Debtor ProSomnus, Inc. Case number (if known)
Name

Request for Relief, Declaration, and Signatures

WARNING -- Bankruptcy fraud is a serious crime. Making a false statement in connection with a bankruptcy case can result in fines up to $500,000 or
imprisonment for up to 20 years, or both. 18 U.S.C. §§ 152, 1341, 1519, and 3571.

17. Declaration and signature
of authorized
representative of debtor

The debtor requests relief in accordance with the chapter of title 11, United States Code, specified in this petition.

I have been authorized to file this petition on behalf of the debtor.

I have examined the information in this petition and have a reasonable belief that the information is true and correct.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May  7, 2024
MM / DD / YYYY

X /s/ Brian B. Dow Brian B. Dow
Signature of authorized representative of debtor Printed name

Title Chief Financial Officer

18. Signature of attorney X /s/ Shanti M. Katona Date May  7, 2024
Signature of attorney for debtor MM / DD / YYYY

Shanti M. Katona 5352
Printed name

Polsinelli PC
Firm name

222 Delaware Avenue
Suite 1101
Wilmington, DE 19801
Number, Street, City, State & ZIP Code

Contact phone (302) 252-0920 Email address skatona@polsinelli.com

5352 DE
Bar number and State

Official Form 201 Voluntary Petition for Non-Individuals Filing for Bankruptcy page 5
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Debtor ProSomnus, Inc. Case number (if known)
Name

Fill in this information to identify your case:

United States Bankruptcy Court for the:

DISTRICT OF DELAWARE

Case number (if known) Chapter 11
Check if this an
amended filing

FORM 201. VOLUNTARY PETITION

Pending Bankruptcy Cases Attachment

Debtor ProSomnus Holdings, Inc. Relationship to you Affiliate
District When Case number, if known

Debtor ProSomnus Sleep Technologies, Inc. Relationship to you Affiliate
District When Case number, if known

Official Form 201 Voluntary Petition for Non-Individuals Filing for Bankruptcy page 6
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Official Form 201A (12/15)
[If debtor is required to file periodic reports (e.g. forms 10K and 10Q) with the Securities and Exchange Commission pursuant to
Section 13 or 15(d) of the Securities Exchange Act of 1934 and is requesting relief under chapter 11 of the Bankruptcy Code, this
Exhibit "A" shall be completed and attached to the petition.]

United States Bankruptcy Court
District of Delaware

In re ProSomnus, Inc. Case No.
Debtor(s) Chapter 11

Attachment to Voluntary Petition for Non-Individuals Filing for
Bankruptcy under Chapter 11

1.  If any of the debtor's securities are registered under Section 12 of the Securities Exchange Act of 1934, the SEC file number
is     001-41567    .

2.  The following financial data is the latest available information and refers to the debtor's condition on     December 31, 2023    .

a. Total assets $ 26,287,000.00

b. Total debts (including debts listed in 2.c., below) $ 52,888,000.00

c. Debt securities held by more than 500 holders: Approximate
 number of
 holders:

secured unsecured subordinated $ 0.00 0

secured unsecured subordinated $ 0.00 0

secured unsecured subordinated $ 0.00 0

secured unsecured subordinated $ 0.00 0

secured unsecured subordinated $ 0.00 0

d. Number of shares of preferred stock 9,436 23

e. Number of shares common stock 17,388,599 245

Comments, if any:

3. Brief description of Debtor's business:
ProSomnus, Inc. is an innovative medical technology company that develops, manufactures, and markets its proprietary
line of precision intraoral medical devices for treating and managing patients with obstructive sleep apnea.

4. List the name of any person who directly or indirectly owns, controls, or holds, with power to vote, 5% or more of the voting
securities of debtor:
HEALTHPOINTCAPITAL LLC
SMC HOLDINGS II, LP - CLASS SLEEP
HEALTHPOINTCAPITAL PARTNERS II, LP
HEALTHPOINTCAPITAL PARTNERS III L.P
HEALTHPOINTCAPITAL PARTNERS L.P.

Official Form 201A Attachment to Voluntary Petition for Non-Individuals Filing for Bankruptcy under Chapter 11
Software Copyright (c) 1996-2024 Best Case, LLC - www.bestcase.com
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Fill in this information to identify the case:

Debtor name ProSomnus, Inc.

United States Bankruptcy Court for the: DISTRICT OF DELAWARE

Case number (if known)
Check if this is an
amended filing

Official Form 202
Declaration Under Penalty of Perjury for Non-Individual Debtors 12/15

An individual who is authorized to act on behalf of a non-individual debtor, such as a corporation or partnership, must sign and submit this
form for the schedules of assets and liabilities, any other document that requires a declaration that is not included in the document, and any
amendments of those documents. This form must state the individual’s position or relationship to the debtor, the identity of the document,
and the date.  Bankruptcy Rules 1008 and 9011.

WARNING -- Bankruptcy fraud is a serious crime.  Making a false statement, concealing property, or obtaining money or property by fraud in
connection with a bankruptcy case can result in fines up to $500,000 or imprisonment for up to 20 years, or both.  18 U.S.C. §§ 152, 1341,
1519, and 3571.

Declaration and signature

I am the president, another officer, or an authorized agent of the corporation; a member or an authorized agent of the partnership; or another
individual serving as a representative of the debtor in this case.

I have examined the information in the documents checked below and I have a reasonable belief that the information is true and correct:

Schedule A/B: Assets–Real and Personal Property (Official Form 206A/B)
Schedule D: Creditors Who Have Claims Secured by Property (Official Form 206D)
Schedule E/F: Creditors Who Have Unsecured Claims (Official Form 206E/F)
Schedule G: Executory Contracts and Unexpired Leases (Official Form 206G)
Schedule H: Codebtors (Official Form 206H)
Summary of Assets and Liabilities for Non-Individuals (Official Form 206Sum)
Amended Schedule
Chapter 11 or Chapter 9 Cases: List of Creditors Who Have the 20 Largest Unsecured Claims and Are Not Insiders (Official Form 204)
Other document that requires a declaration Official Form 201A

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May  7, 2024 X /s/ Brian B. Dow
Signature of individual signing on behalf of debtor

Brian B. Dow
Printed name

Chief Financial Officer
Position or relationship to debtor

Official Form 202 Declaration Under Penalty of Perjury for Non-Individual Debtors
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Debtor name: ProSomnus, Inc. et al.

United States Bankruptcy Court for the District of Delaware

Case number (If known):

Official Form 204

12/15

 Total claim, if

partially

secured  

 Deduction for

value of

collateral or

setoff  

 Unsecured

claim  

1 WILSON SONSINI GOODRICH & ROSATI PC

GENERAL COUNSEL

650 PAGE MILL ROAD

PALO ALTO, CA 94304

GENERAL COUNSEL

PHONE: 650-493-9300

FAX: 650-493-6811

EMAIL: RSTRICKLAND@WSGR.COM

PROFESSIONAL 

SERVICES

995,345.51$              

2 LEONEAMERICA

1641 S. ROSE AVE

OXNARD, CA 93033-2404

PHONE: 805-487-9860

EMAIL: CGOMEZ@LEONEAMERICA.COM

TRADE DEBT 395,600.00$              

3 INTERSTATE ADVANCED MATERIALS

(FORMALLY PL INTERSTATE PLASTICS)

P.O. BOX 888094

LOS ANGELES, CA 90088-8094

(FORMALLY PL INTERSTATE PLASTICS)

PHONE: 916-422-3110

FAX: 916-422-3052

EMAIL: AR@INTERSTATEPLASTICS.COM; 

KATHERINE.E@INTERSTATEPLASTICS.COM

TRADE DEBT 373,736.65$              

4 MARCUM LLP

1 CANAL PLAZA 4TH FLOOR

PORTLAND, ME 04101

PHONE: 617-880-9184

FAX: 207-352-7601

EMAIL: KRISTIN.BARISHIAN@MARCUMLLP.COM

PROFESSIONAL 

SERVICES

195,494.00$              

5 ALSTON & BIRD

90 PARK AVE

NEW YORK, NY 10016

PHONE: 212-210-9438

FAX: 212-210-9444

PROFESSIONAL 

SERVICES

153,042.95$              

6 CADBLU

250 WEST 39TH ST

GROUND FLOOR

NEW YORK, NY 10018

PHONE: 212-481-8700

FAX: 212-481-8737

EMAIL: INFO@CADBLU.COM

TRADE DEBT 125,832.55$              

7 MOSS ADAMS LLP

999 3RD AVENUE

SUITE 3300

SEATTLE, WA 98104

PHONE: 206-302-6800

FAX: 206-622-9975

EMAIL: ADMINISTRATIVE@MOSSADAMS.COM

PROFESSIONAL 

SERVICES

88,983.59$                

8 FEDEX

ACCOUNT# 7768-6670-9

P.O. BOX 7221

PASADENA, CA 91109-7321

ACCOUNT# 7768-6670-9

PHONE: 800-622-1147

FAX: 800-548-3020

EMAIL: BANKRUPTCY@FEDEX.COM; 

GAZEL.RABONZA.OSV@FEDEX.COM

TRADE DEBT 74,563.68$                

9 UNIVERSITY OF MINNESOTA

NW 5960 

PO BOX 1450

MINNEAPOLIS, MN 55485-5960

EMAIL: CONTROLLER@UMN.EDU

TRADE DEBT 68,564.50$                

10 GROWTH DIAGNOSTICS, LLC

12675 58TH ST

MAYER, MN 55360

PHONE: 612-581-5874

EMAIL: CHRISH@LIVE.COM

TRADE DEBT 66,595.58$                

11 NASDAQ INC.

151 WEST 42ND STREET

NEW YORK, NY 10036

PHONE: 620-755-9200

FAX: 301-978-8510

EMAIL: BCHEN65@126.COM

PUBLIC COMPANY 

COSTS

65,500.00$                

12 VHF INC

ATTENTION: AP DEPT.

80 DAVIDS DRIVE STE. 5

HAUPPAUGE, NY 11788

ATTENTION: AP DEPT.

PHONE: 631-524-5252

EMAIL: MONIKA.MODICA@VHF.COM

TRADE DEBT 55,302.13$                

13 PARACHUTE TECHNOLOGY, INC.

2010 CROW CANYON PLACE SUITE 260

SAN RAMON, CA 94583

PHONE: 415-762-0720

EMAIL: ACCOUNTANT@PARACHUTETECHS.COM

TRADE DEBT 53,559.12$                

14 ICAHN SCHOOL OF MEDICINE AT MOUNT SINAI

1 GUSTAVE L. LEVY PLACE

NEW YORK, NY 10029

PHONE: 646-208-4667

FAX: 212-534-3488

TRADE DEBT 39,396.68$                

15 RESORTS WORLD LAS VEGAS LLC

3000 LAS VEGAS BLVD SOUTH

LAS VEGAS, NV 89109

PHONE: 702-676-7570

EMAIL: INFO@RWLASVEGAS.COM

TRADE DEBT 30,371.49$                

16 DEFINITIVE HEALTHCARE

MATT RUDERMAN

492 OLD CONNECTICUT PATH

FRAMINGHAM, MA 01701

MATT RUDERMAN

PHONE: 888-307-4107

FAX: 508-739-6222

EMAIL: BILLING@DEFINITIVEHC.COM

TRADE DEBT 27,000.00$                

 Amount of unsecured claim

If the claim is fully unsecured, fill in only unsecured

claim amount. If claim is partially secured, fill in

total claim amount and deduction for value of

collateral or setoff to calculate unsecured claim.  

A list of creditors holding the 20 largest unsecured claims must be filed in a Chapter 11 or Chapter 9 case. Include claims which the debtor disputes. Do not include claims by any person or entity who is an 

insider, as defined in 11 U.S.C. § 101(31).  Also, do not include claims by secured creditors, unless the unsecured claim resulting from inadequate collateral value places the creditor among the holders of 

the 20 largest unsecured claims.  

Fill in this information to identify the case: 

Chapter 11 or Chapter 9 Cases: List of Creditors Who Have the 20 Largest Unsecured Claims and Are Not Insiders

Name of creditor and complete

mailing address, including zip code 

Name, telephone number, and

email address of creditor

contact 

Nature of the claim

(for example, trade

debts, bank loans,

professional

services, and

government

contracts)

 Indicate if

claim is

contingent,

unliquidated,

or disputed  

Check if this is an 

amended filing 

Official Form 204 Chapter 11 Case: List of Creditors Who Have the 20 Largest Unsecured Claims Page 1
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 Total claim, if

partially

secured  

 Deduction for

value of

collateral or

setoff  

 Unsecured

claim  

 Amount of unsecured claim

If the claim is fully unsecured, fill in only unsecured

claim amount. If claim is partially secured, fill in

total claim amount and deduction for value of

collateral or setoff to calculate unsecured claim.  

Name of creditor and complete

mailing address, including zip code 

Name, telephone number, and

email address of creditor

contact 

Nature of the claim

(for example, trade

debts, bank loans,

professional

services, and

government

contracts)

 Indicate if

claim is

contingent,

unliquidated,

or disputed  

17 ACT & PARADIGM

PARADIGM DENTAL MODELS 

920 S ANDREASEN DR STE 106

ESCONDIDO, CA 92029-1936

PARADIGM DENTAL MODELS 

PHONE: 760-480-9115

FAX: 760-480-9124

EMAIL: INFO@PARADIGMMODELS.COM

TRADE DEBT 24,378.00$                

18 STANFORD UNIVERSITY

459 LAGUNITA DR

SUITE 7

STANFORD, CA 94305

TRADE DEBT 21,087.95$                

19 UZA

ANTWERP UNIVERSITY HOSPITAL

DRIE EIKENSTRAAT 655

EDEGEM, 2650

BELGIUM

ANTWERP UNIVERSITY HOSPITAL

PHONE: 32 3 821 30 00

EMAIL: BOEKHOUDING-STUDIES@UZA.BE

TRADE DEBT 20,802.47$                

20 UTAH PAPER BOX

920 S 700 W

SALT LAKE CITY, UT 84104

PHONE: 801-363-0093

FAX: 801-363-9212

EMAIL: INFO@UPBSLC.COM

TRADE DEBT 20,686.21$                

Official Form 204 Chapter 11 Case: List of Creditors Who Have the 20 Largest Unsecured Claims Page 2
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United States Bankruptcy Court
District of Delaware

In re ProSomnus, Inc. Case No.
Debtor(s) Chapter 11

LIST OF EQUITY SECURITY HOLDERS

Following is the list of the Debtor's equity security holders which is prepared in accordance with rule 1007(a)(3) for filing in this Chapter 11 Case

Name and last known address or place of
business of holder

Security Class Number of Securities Kind of Interest

HEALTHPOINTCAPITAL LLC
[Address on file]

Common
Shares

24.8%

SEE ATTACHED

SMC HOLDINGS II, LP - CLASS SLEEP
[Address on file]

Common
Shares

13.2%

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF CORPORATION OR PARTNERSHIP

I, the Chief Financial Officer of the corporation named as the debtor in this case, declare under penalty of perjury
that I have read the foregoing List of Equity Security Holders and that it is true and correct to the best of my information
and belief.

Date May  7, 2024 Signature /s/ Brian B. Dow
Brian B. Dow

Penalty for making a false statement of concealing property: Fine of up to $500,000 or imprisonment for up to 5 years or both.
 18 U.S.C. §§ 152 and 3571.

Sheet 1 of 1 in List of Equity Security Holders
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Holders Shares Class Voting Shares

L128COM 245 17,388,599 Common Shares 17,388,599

L128PFDA 23 9,436 Series A Convertible Preferred Stock 9,436,000

Total 268 26,824,599

ISSUE ID HOLDER REG 1 HOLDER ADDRESS OWNERSHIP TYPE TOTAL SHARES

L128COM CEDE & CO [Address on file] NOMINEE/DEPOSITORY 6,699,636

L128COM HEALTHPOINTCAPITAL PARTNERS II, LP [Address on file] PARTNERSHIP 4,348,552

L128COM HEALTHPOINTCAPITAL PARTNERS III L.P [Address on file] PARTNERSHIP 1,646,677

L128COM HEALTHPOINTCAPITAL PARTNERS L.P. [Address on file] PARTNERSHIP 540,220

L128COM POLAR MULTI-STRATEGY MASTER FUND [Address on file] PARTNERSHIP 386,872

L128COM LAING RIKKERS [Address on file] INDIVIDUAL 308,732

L128COM SMC HOLDINGS II, LP - CLASS SLEEP [Address on file] PARTNERSHIP 246,068

L128COM MELINDA LOUISE HUNGERMAN [Address on file] INDIVIDUAL 191,538

L128COM YU PANG CHUN [Address on file] INDIVIDUAL 182,005

L128COM

MARK D CANNON TRUSTEE

CANNON POWER OF APPOINTMENT TRUST DATED AUGUST 17, 2010 [Address on file] TRUST 153,272

L128COM

TRUST FBO LAING FOSTER RIKKERS

U/A/D APRIL 29 1983 [Address on file] TRUST 141,035

L128COM CHARLES L. GRANT [Address on file] INDIVIDUAL 116,954

L128COM GEOFFREY SWORTWOOD [Address on file] INDIVIDUAL 115,000

L128COM W. ROBERT DAHL [Address on file] INDIVIDUAL 110,000

L128COM SUNG KIM [Address on file] INDIVIDUAL 107,316

L128COM GORDON POINTE [Address on file] CORPORATION (INDIVIDUAL) 102,306

L128COM SHEILA GUJRATHI [Address on file] INDIVIDUAL 91,002

L128COM GERALD VOGEL [Address on file] INDIVIDUAL 86,714

L128COM CETUS CAPITAL VI, L.P. [Address on file] PARTNERSHIP 83,333

L128COM CHRISTOPHER A. MORRIS [Address on file] INDIVIDUAL 71,614

L128COM LEONARD M. HEDGE [Address on file] INDIVIDUAL 70,255

L128COM ANDECITE CAPITAL PARTNERS LLC [Address on file] PARTNERSHIP 62,500

L128COM JOSEPH J. VALE [Address on file] INDIVIDUAL 60,480

L128COM MULTI-PASS INVESTMENTS LIMITED [Address on file] INDIVIDUAL 59,694

L128COM YAN WANG [Address on file] INDIVIDUAL 58,000

L128COM BALANCE ACCOUNT FOR L128UNEX [Address on file] NOMINEE/DEPOSITORY 55,955

L128COM ERIKA C MASON [Address on file] INDIVIDUAL 55,778

L128COM DAVID L HELFET MD [Address on file] INDIVIDUAL 48,146

L128COM JOE FITZPATRICK [Address on file] INDIVIDUAL 42,581

L128COM RORY STEVEN BOGGAN [Address on file] INDIVIDUAL 41,860
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L128COM ROBERTSON REVOCABLE TRUST DATED 11-27-02 [Address on file] TRUST 40,340

L128COM KAMSHAD RAISZADEH, M.D. [Address on file] INDIVIDUAL 35,000

L128COM HAROLD NEWMAN [Address on file] INDIVIDUAL 34,020

L128COM HEATHER WHALEN [Address on file] INDIVIDUAL 32,000

L128COM CRISS S.A.R.L. [Address on file] INDIVIDUAL 30,240

L128COM

MINTZ LEVIN SPECIAL INVESTMENT

FUND LLC, SERIES FISCAL 2018 [Address on file] PARTNERSHIP 30,000

L128COM WYATT R. HASKELL [Address on file] INDIVIDUAL 28,798

L128COM NAUTILUS MASTER FUND, L.P. [Address on file] PARTNERSHIP 25,000

L128COM HASKELL CAPITAL PARTNERS [Address on file] PARTNERSHIP 23,439

L128COM FORD DRAPER [Address on file] INDIVIDUAL 22,680

L128COM

W ROBERT DAHL TRUSTEE

LOON POINT FOUNDATION [Address on file] TRUST 22,605

L128COM WILLIAM W. MCGUIRE [Address on file] INDIVIDUAL 20,160

L128COM EDWARD SALL PENSCO TRUST IRA [Address on file] IRA 20,000

L128COM MICHAEL MOGUL TRUST [Address on file] TRUSTEE - INDIVIDUAL 20,000

L128COM

HASKELL SLAUGHTER YOUNG & REDIKER

401(K) PLAN F/B/O WYATT R. HASKELL [Address on file] PROFIT-SHARING/KEOGH PLAN 18,837

L128COM HEALTHPOINTCAPITAL LLC [Address on file] LLC 18,215

L128COM STEVEN R PACELLI [Address on file] INDIVIDUAL 18,200

L128COM OUTPOST CAPITAL LLC [Address on file] CORPORATION 17,400

L128COM

CAMAPLAN ADMINISTRATOR

FBO JOE FITZPATRICK SEP IRA [Address on file] IRA 17,182

L128COM

PACIFIC PREMIER TRUST

FBO EDDIE SALL [Address on file] TRUST 16,919

L128COM THOMAS H. KEAN [Address on file] INDIVIDUAL 15,120

L128COM ZUBERRY ASSOCIATES LLC [Address on file] LLC 15,120

L128COM BARBARA MORGAN [Address on file] INDIVIDUAL 15,000

L128COM SAM K. TAHMASSEBI [Address on file] INDIVIDUAL 15,000

L128COM BARBARA MORGAN ADMIN [Address on file] TRUST 15,000

L128COM B. KENT SMITH [Address on file] CORPORATION (INDIVIDUAL) 14,121

L128COM WENDY WEISSHAAR [Address on file] INDIVIDUAL 14,019

L128COM CHRISTOPHER SWANSON [Address on file] INDIVIDUAL 14,000

L128COM PATHFINDER PARTNERS, L.P. [Address on file] PARTNERSHIP 14,000

L128COM

ESTATE OF TODD D MORGAN

DTD 3/16/96 [Address on file] TRUST 13,733

L128COM FRANCINE MISCH TRUST DTD 4/10/01 DIETSH [Address on file] TRUST 13,733

L128COM TARUN AGARWAL [Address on file] INDIVIDUAL 13,688

L128COM KRISSY CONNOR [Address on file] INDIVIDUAL 13,562

L128COM ROBERT CHENET [Address on file] INDIVIDUAL 13,465

L128COM H. DAVID SHERMAN [Address on file] INDIVIDUAL 11,600
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L128COM MICHAEL GELB [Address on file] INDIVIDUAL 11,381

L128COM MARIA PHAM [Address on file] INDIVIDUAL 11,000

L128COM KEVIN B MURPHY [Address on file] INDIVIDUAL 10,500

L128COM KELSEY WIRTH [Address on file] INDIVIDUAL 10,000

L128COM SAMUEL S. MYERS [Address on file] INDIVIDUAL 10,000

L128COM SCOTT DAILARD TRUST [Address on file] TRUST 10,000

L128COM MICHAEL PIKOS [Address on file] INDIVIDUAL 9,954

L128COM KEVIN MURPHY [Address on file] INDIVIDUAL 9,571

L128COM YI DAN WANG [Address on file] INDIVIDUAL 9,072

L128COM MARTHA WARREN BIDEZ [Address on file] INDIVIDUAL 7,703

L128COM SUZANNE LEVINE [Address on file] INDIVIDUAL 7,560

L128COM LAURA LAING RIKKERS 2004 TRUST UAD [Address on file] TRUST 7,550

L128COM LEANDER SWIFT RIKKERS 2002 TRUST [Address on file] TRUST 7,550

L128COM MICHELLE BRYANT [Address on file] INDIVIDUAL 7,166

L128COM AMY HARTSFIELD [Address on file] INDIVIDUAL 7,046

L128COM EDWARD T SALL MD [Address on file] INDIVIDUAL 7,000

L128COM EUGENE SANTUCCI DDS [Address on file] INDIVIDUAL 7,000

L128COM JOHN E REMMERS [Address on file] INDIVIDUAL 7,000

L128COM MARTIN P ABELAR [Address on file] INDIVIDUAL 7,000

L128COM SCOTT DANOFF [Address on file] INDIVIDUAL 7,000

L128COM SUZANNE THAI [Address on file] INDIVIDUAL 7,000

L128COM JOHN A. CAROLLO [Address on file] INDIVIDUAL 6,983

L128COM GREGORY VOGEL [Address on file] INDIVIDUAL 6,787

L128COM L.P. DRAX HOLDINGS [Address on file] INDIVIDUAL 6,781

L128COM

INTREPID CAPITAL MANAGEMENT, INC.

IN ITS CAPACITY AS ADVISOR TO INTREPID INCOME FUND [Address on file] CORPORATION 6,619

L128COM BERNARD KRUGER [Address on file] INDIVIDUAL 6,048

L128COM PAUL WESTBROOK [Address on file] INDIVIDUAL 6,048

L128COM JOHN MURPHY [Address on file] INDIVIDUAL 5,941

L128COM YAN ZHU [Address on file] INDIVIDUAL 5,800

L128COM MICHAEL RAWLINGS [Address on file] INDIVIDUAL 5,787

L128COM HEATHER D RIDER [Address on file] INDIVIDUAL 5,000

L128COM JANE A DARLING [Address on file] INDIVIDUAL 5,000

L128COM JEFF HUISMAN [Address on file] INDIVIDUAL 5,000

L128COM MARGARET ONKEY [Address on file] INDIVIDUAL 5,000

L128COM PATRICIA GAYLE RODGERS [Address on file] INDIVIDUAL 5,000

L128COM WILLIAM S JOHNSON [Address on file] INDIVIDUAL 5,000

L128COM

FRANK FINANCIAL 401K PSP

FBO TODD FRANK [Address on file] PROFIT-SHARING/KEOGH PLAN 5,000

L128COM VINCENT BALSAMO REVOCABLE TRUST [Address on file] TRUSTEE - INDIVIDUAL 5,000

L128COM EDWARD P. ALLEN [Address on file] CORPORATION 4,618
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L128COM JAZQUES BIZOT [Address on file] INDIVIDUAL 4,536

L128COM

GATTINA FISHER ARCHITECTS

PROFIT SHARING PLAN ATCOCK [Address on file] PROFIT-SHARING/KEOGH PLAN 4,144

L128COM SAMUEL D. HASKELL [Address on file] INDIVIDUAL 3,767

L128COM GLOBAL SLEEP SOLUTIONS LTD [Address on file] CORPORATION 3,500

L128COM GENE H. SHERMAN [Address on file] INDIVIDUAL 3,493

L128PFDA SMC HOLDINGS II, LP - CLASS SLEEP [Address on file] PARTNERSHIP 3,300

L128COM RICK MOYER [Address on file] INDIVIDUAL 3,261

L128COM BROOKE JOHNSTON JR [Address on file] INDIVIDUAL 3,226

L128COM BRANDON WOLTMAN [Address on file] INDIVIDUAL 3,155

L128COM ELIZABETH J. MCCORMACK [Address on file] INDIVIDUAL 3,024

L128COM AMY HUTCHENS [Address on file] INDIVIDUAL 3,000

L128COM CHEN LI [Address on file] INDIVIDUAL 2,900

L128COM JIANZHONG LU [Address on file] INDIVIDUAL 2,900

L128COM JAMES P. ROSENFIELD [Address on file] INDIVIDUAL 2,826

L128COM SUSAN N. HASKELL [Address on file] INDIVIDUAL 2,826

L128COM MICHAEL A. KELLY [Address on file] INDIVIDUAL 2,811

L128COM CARL MISCH V [Address on file] INDIVIDUAL 2,729

L128COM

JOHN AND ALANA VOEGE

CONVERSION AGREEMENT MAY 2011 [Address on file] INDIVIDUAL 2,544

L128COM MICHAEL VANDENKOLK [Address on file] INDIVIDUAL 2,419

L128COM ROSS JULIAN [Address on file] INDIVIDUAL 2,400

L128COM JR. F. HAMPTON MCFADDEN [Address on file] INDIVIDUAL 2,289

L128PFDA CETUS CAPITAL VI, L.P. [Address on file] PARTNERSHIP 2,205

L128COM DIVYA MAVALLI [Address on file] INDIVIDUAL 1,969

L128COM YOANN OJEDA [Address on file] INDIVIDUAL 1,969

L128COM JAMES R. PRATT III [Address on file] INDIVIDUAL 1,884

L128COM WINSTON GREER [Address on file] INDIVIDUAL 1,884

L128COM AMY BYERLEY [Address on file] INDIVIDUAL 1,843

L128COM JOHN S. CAIRNS LIVING TRUST [Address on file] TRUST 1,782

L128COM MARK MURPHY [Address on file] INDIVIDUAL 1,727

L128COM DALE SORENSON, DDS [Address on file] INDIVIDUAL 1,631

L128COM ROBERT C CELLA [Address on file] INDIVIDUAL 1,613

L128COM WILLIAM H BOLTON JR [Address on file] INDIVIDUAL 1,613

L128COM SCOTT POWELL [Address on file] INDIVIDUAL 1,608

L128COM JACK DANEHY [Address on file] INDIVIDUAL 1,552

L128COM WERNER GROTZ [Address on file] INDIVIDUAL 1,546

L128COM

ALLAN B. MORRIS REVOCABLE TRUST UAD

9-22-2010, AS AMENDED AND RESTATED [Address on file] TRUST 1,487

L128COM FACULTY INVESTMENT GROUP (RAY HAZEN) [Address on file] INDIVIDUAL 1,478

L128COM AMELIA HOWARD [Address on file] INDIVIDUAL 1,444
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L128COM DAYNA MONTALVO [Address on file] INDIVIDUAL 1,444

L128COM GERARDO A SIMON [Address on file] INDIVIDUAL 1,444

L128COM MAJID GHADERIARDAKANI [Address on file] INDIVIDUAL 1,444

L128COM SARA SIMONDS [Address on file] INDIVIDUAL 1,444

L128COM KENDYL LOWE [Address on file] INDIVIDUAL 1,413

L128COM KIM ROSENFIELD [Address on file] INDIVIDUAL 1,413

L128COM BENJAMIN D. EMERSON [Address on file] INDIVIDUAL 1,059

L128COM MARK NERI [Address on file] INDIVIDUAL 942

L128COM SCOTTY MCCALLUM [Address on file] INDIVIDUAL 942

L128COM LOUIS J. CIANCIOLA [Address on file] INDIVIDUAL 885

L128COM JIM MCCONKEY [Address on file] INDIVIDUAL 828

L128COM DAVID HOGAN [Address on file] INDIVIDUAL 806

L128COM JAMES R. BRIGHAM [Address on file] INDIVIDUAL 806

L128COM THOMAS DAVIS [Address on file] INDIVIDUAL 806

L128COM CHARLES A. COLLAT [Address on file] INDIVIDUAL 804

L128COM GLENN JIVIDEN [Address on file] INDIVIDUAL 798

L128PFDA

INTREPID CAPITAL MANAGEMENT, INC.

IN ITS CAPACITY AS ADVISOR TO INTREPID INCOME FUND [Address on file] CORPORATION 781

L128COM REGINALD Oâ€™NEILL [Address on file] INDIVIDUAL 753

L128COM KENT HAMILTON [Address on file] INDIVIDUAL 742

L128COM HUCKEL KURT [Address on file] INDIVIDUAL 731

L128COM KIM MARTIN [Address on file] INDIVIDUAL 722

L128COM FRANK CHARLES POPE [Address on file] INDIVIDUAL 624

L128COM LARRY STITES [Address on file] INDIVIDUAL 624

L128COM MARY CONDITT [Address on file] INDIVIDUAL 624

L128COM MICHAEL GERGEN [Address on file] INDIVIDUAL 624

L128COM LAKE MACKERING FLP (JOHN M. FISH) [Address on file] CORPORATION 577

L128COM JEFF CARLSON [Address on file] INDIVIDUAL 538

L128PFDA JOHN CAPPETTA [Address on file] INDIVIDUAL 500

L128COM

ASHFORD D. LEON

HARE WYNN NEWELL & NEWTON PROFIT-SHARING PLAN [Address on file] INDIVIDUAL 471

L128COM PETER SCHMID [Address on file] INDIVIDUAL 471

L128COM TERRANCE GRIFFIN [Address on file] INDIVIDUAL 471

L128COM

HARE WYNN NEWELL & NEWTON

PROFIT SHARING PLAN F/B/O JAMES R. PRATT III [Address on file] PROFIT-SHARING/KEOGH PLAN 471

L128COM BRENDA EDWARDS [Address on file] INDIVIDUAL 438

L128COM PABLO A MARTELL [Address on file] INDIVIDUAL 430

L128COM DR. RANDY RESNIK [Address on file] INDIVIDUAL 403

L128COM FRED MOLZ [Address on file] INDIVIDUAL 377

L128COM SCOTT JACOBSON [Address on file] INDIVIDUAL 328

L128COM DOUGLAS LEEPER [Address on file] INDIVIDUAL 283
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L128COM DAVID WERBLE [Address on file] INDIVIDUAL 269

L128COM WBHF L.L.P. (LARRY FROST) [Address on file] INDIVIDUAL 265

L128PFDA DAVID L. HELFET MD [Address on file] INDIVIDUAL 250

L128PFDA JOHN H. FOSTER [Address on file] INDIVIDUAL 250

L128PFDA TERRY M. RICH [Address on file] INDIVIDUAL 250

L128PFDA

CANNON POWER OF APPOINTMENT TRUST

DATED AUGUST 17, 2010 [Address on file] TRUST 250

L128COM ARNOLD AND DOROTHY FREEMAN [Address on file] INDIVIDUAL 222

L128COM PAMELA D. VARNER [Address on file] INDIVIDUAL 221

L128COM LEWIS W. CUMMINGS JR. IRA [Address on file] IRA- INDIVIDUAL TAX ID 221

L128PFDA CHUCK GRANT [Address on file] INDIVIDUAL 200

L128PFDA GEOFFREY SWORTWOOD [Address on file] INDIVIDUAL 200

L128PFDA KEVIN B. MURPHY, ESQ. [Address on file] INDIVIDUAL 200

L128PFDA

CAMAPLAN CUST

FBO JOSEPH A. FITZPATRICK IRA [Address on file] IRA 200

L128PFDA LESLIE H. CROSS AND DEBORAH L. CROSS FAMILY TRUST [Address on file] TRUST 200

L128COM AMANDA HENDERSON [Address on file] INDIVIDUAL 188

L128COM DIANNE FRANKEN [Address on file] INDIVIDUAL 188

L128COM EUGENE MARAIS [Address on file] INDIVIDUAL 188

L128COM LINDA MCINNIS [Address on file] INDIVIDUAL 188

L128COM JAY R. FRIEDMAN [Address on file] INDIVIDUAL 183

L128COM ALAN POLLACK [Address on file] INDIVIDUAL 172

L128COM JON HOLMES [Address on file] INDIVIDUAL 172

L128COM CHARLES MARTIN [Address on file] INDIVIDUAL 161

L128COM CRAIG MISCH [Address on file] INDIVIDUAL 161

L128COM GERARD IGLHAUT [Address on file] INDIVIDUAL 161

L128COM HOM LAY WANG [Address on file] INDIVIDUAL 161

L128COM JACK KRAUSER [Address on file] INDIVIDUAL 161

L128COM JACK RICCI [Address on file] INDIVIDUAL 161

L128COM JUN WOO PARK [Address on file] INDIVIDUAL 161

L128COM MARYAN MOHAMMADI [Address on file] INDIVIDUAL 161

L128COM MICHAEL REDDY [Address on file] INDIVIDUAL 161

L128COM RAY HAZEN [Address on file] INDIVIDUAL 161

L128COM ROBERT WINTER [Address on file] INDIVIDUAL 161

L128COM JEANETTE SABIR-HOLLOWAY [Address on file] INDIVIDUAL 160

L128PFDA

TRUST UNDER AGREEMENT DATED APRIL 29, 1983

FOR THE BENEFIT OF LAING F. RIKKERS [Address on file] TRUST 150

L128COM JAMIE KATHERINE KOTHE [Address on file] INDIVIDUAL 145

L128COM DANNY LYNN PASTRICK [Address on file] INDIVIDUAL 134

L128COM KENNETH ROSENFIELD [Address on file] INDIVIDUAL 134

L128COM DAVID ERICKSON [Address on file] INDIVIDUAL 125
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L128COM KELLI SHULTZ [Address on file] INDIVIDUAL 125

L128PFDA

KAMSHAD RAISZADEH MD

RETIREMENT SAVINGS PLAN [Address on file] PENSION FUNDS/RETIREMENT FUNDS 125

L128COM ANTHONY THEODORE GIATTINA [Address on file] INDIVIDUAL 94

L128COM GUSTAVO GONZALES [Address on file] INDIVIDUAL 81

L128COM STEIGMANN MARIUS [Address on file] INDIVIDUAL 81

L128PFDA FALTINSKY FAMILY TRUST [Address on file] TRUST 75

L128PFDA WEEKS FAMILY TRUST [Address on file] TRUST 75

L128COM CARLA BARNES [Address on file] INDIVIDUAL 65

L128COM LANCE YATES [Address on file] INDIVIDUAL 62

L128COM PATTI GLENDINNING [Address on file] INDIVIDUAL 62

L128COM PETER MCKEON [Address on file] INDIVIDUAL 62

L128COM SARKIS SARKIS [Address on file] INDIVIDUAL 62

L128COM DAWN MARIE BITTNER [Address on file] INDIVIDUAL 54

L128PFDA BRIAN B. DOW [Address on file] INDIVIDUAL 50

L128PFDA LEONARD LIPTAK [Address on file] INDIVIDUAL 50

L128PFDA SIRI MARSHALL [Address on file] INDIVIDUAL 50

L128COM ANDRAS HITES [Address on file] INDIVIDUAL 45

L128COM JAMES KEITH WILSON [Address on file] INDIVIDUAL 43

L128COM ERIC BILLINGS [Address on file] INDIVIDUAL 32

L128COM FRANK W. PELC [Address on file] INDIVIDUAL 27

L128COM ROBERT PETER SUDANO JR. [Address on file] INDIVIDUAL 27

L128PFDA NICHOLAS ADAM [Address on file] INDIVIDUAL 25

L128PFDA LAURA LAING RIKKERS 2004 TRUST UAD [Address on file] TRUST 25

L128PFDA LEANDER SWIFT RIKKERS 2002 TRUST [Address on file] TRUST 25

L128COM GAVIN HIROHISA FUKADA [Address on file] INDIVIDUAL 16

L128COM LARRY MPILALIS [Address on file] INDIVIDUAL 16

L128COM RANDALL PRICE [Address on file] INDIVIDUAL 16

L128COM ALLEN W. PEREZ [Address on file] INDIVIDUAL 11

L128COM ANDREY KALINKOVITCH [Address on file] INDIVIDUAL 11

L128COM CHRIS DUCHOCK [Address on file] INDIVIDUAL 11

L128COM MICHAEL A. LIGHT [Address on file] INDIVIDUAL 11

L128COM PAO-CHIAO CHIU [Address on file] INDIVIDUAL 11

L128COM AMY E STOKES [Address on file] INDIVIDUAL 8

L128COM ANGELA PARKOSWICH [Address on file] INDIVIDUAL 8

L128COM CHARLES LOACHAMIN [Address on file] INDIVIDUAL 8

L128COM JILL NOELLE BRUST-ALBANI [Address on file] INDIVIDUAL 8

L128COM JOHN BIDDLE [Address on file] INDIVIDUAL 8

L128COM KEITH H. FRANK [Address on file] INDIVIDUAL 8

L128COM LYNNE D ADAMS [Address on file] INDIVIDUAL 8

L128COM MICHAEL A. PEBBLES [Address on file] INDIVIDUAL 8
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L128COM PAUL O'MALLEY [Address on file] INDIVIDUAL 8

L128COM ROBERT ARCHAMBAULT [Address on file] INDIVIDUAL 8

L128COM DILLON SMITH [Address on file] INDIVIDUAL 5

L128COM MARTA KHALPOURCHIAN [Address on file] INDIVIDUAL 5

L128COM MICHELLE NASE [Address on file] INDIVIDUAL 5

L128COM MICHELLE REYNOLDS [Address on file] INDIVIDUAL 4

L128COM RICK LAMBOTT [Address on file] INDIVIDUAL 4

L128COM COREY NABORS [Address on file] INDIVIDUAL 3

L128COM LEXTON ADWELL [Address on file] INDIVIDUAL 3

L128COM SARAH ALANA HYDE [Address on file] INDIVIDUAL 3
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United States Bankruptcy Court
District of Delaware

In re ProSomnus, Inc. Case No.
Debtor(s) Chapter 11

CORPORATE OWNERSHIP STATEMENT (RULE 7007.1)

Pursuant to Federal Rule of Bankruptcy Procedure 7007.1 and to enable the Judges to evaluate possible disqualification or
recusal, the undersigned counsel for    ProSomnus, Inc.    in the above captioned action, certifies that the following is a
(are) corporation(s), other than the debtor or a governmental unit, that directly or indirectly own(s) 10% or more of any
class of the corporation's(s') equity interests, or states that there are no entities to report under FRBP 7007.1:
HEALTHPOINTCAPITAL LLC
[Address on file]
SMC HOLDINGS II, LP - CLASS SLEEP
[Address on file]

 None [Check if applicable]

May  7, 2024 /s/ Shanti M. Katona
Date Shanti M. Katona 5352

Signature of Attorney or Litigant
Counsel for ProSomnus, Inc.
Polsinelli PC
222 Delaware Avenue
Suite 1101
Wilmington, DE 19801
(302) 252-0920 Fax:(302) 252-0921
skatona@polsinelli.com

Case 24-10972    Doc 1    Filed 05/07/24    Page 20 of 65



JOINT ACTION BY UNANIMOUS WRITTEN CONSENT OF THE BOARDS OF 

DIRECTORS OF PROSOMNUS, INC., PROSOMNUS HOLDINGS, INC. AND 

PROSOMNUS SLEEP TECHNOLOGIES, INC. 

Under the provisions of the bylaws of each of ProSomnus, Inc. (the “Parent”), ProSomnus 
Holdings, Inc. (“ProSomnus Holdings”) and ProSomnus Sleep Technologies, Inc. (“ProSomnus 
Sleep” and, together with the Parent and ProSomnus Holdings, the “Company”), the undersigned 
constituting all of the directors of the board of each of the Parent, ProSomnus Holdings and ProSomnus 
Sleep, hereby consent in writing that the following resolutions be adopted and direct that this consent 
be filed with each entity’s official minutes:

WHEREAS, the board of directors (the “Board”) of the Parent, previously established a 
Special Committee of the Board (the “Special Committee”) to exercise all power and authority that

may be exercised by the Board in exploring, considering, reviewing, evaluating, negotiating, 
approving and, as appropriate, making recommendations to the Board concerning certain strategic 
transactions that may involve a debt or equity issuance by the Parent, a recapitalization of the Parent, 
a merger or similar transaction in which the Parent or a wholly owned subsidiary of the Parent would 
be a constituent entity, a sale of substantially all of the Parent’s assets, or the filing of related voluntary 
petitions for relief for the Parent under the provisions of chapter 11 of title 11 of the United States 
Code  in a court of proper jurisdiction or other restructuring. 

WHEREAS, the Special Committee reviewed and considered the Company’s financial and

operational condition, historical performance and current and long-term liabilities of itself and its 
affiliates, as well as relevant industry conditions, and have considered various alternatives in respect 
of such matters. 

WHEREAS, the Special Committee has had the opportunity to consult with the financial and 
legal advisors of the Company and fully consider the strategic alternatives available to the Company. 

WHEREAS, the Special Committee directed the Company to engage in good faith 
negotiations with a majority of certain consenting holders of the Company’s secured debt under those 
certain Indentures, as supplemented (as defined in the RSA (defined below)) regarding the terms of a 
restructuring as set forth in the RSA. 

WHEREAS, following such negotiations, the Special Committee determined, among other 
things, to recommend to the Board that the Board proceed with the restructuring contemplated under 
the RSA.

NOW, THEREFORE, BE IT RESOLVED: that, that in the judgment of the boards of 
directors of each of the Parent, ProSomnus Holdings and ProSomnus Sleep (collectively, the 
“Company Boards”), it is desirable and in the best interests of the Company, its creditors, and 
other parties in interest, based on the Special Committee’s recommendation, that the Company 
shall be and hereby is authorized to file or cause to be filed voluntary petitions for relief for 
the Parent, ProSomnus Holdings and ProSomnus Sleep (collectively referred to herein as the 
“Chapter 11 Cases”), under the provisions of chapter 11 of title 11 of the United States Code 

Case 24-10972    Doc 1    Filed 05/07/24    Page 21 of 65



2 

(the “Bankruptcy Code”) in a court of proper jurisdiction (the “Bankruptcy Court”); and be 
it 

RESOLVED FURTHER: that the officers of the Company (collectively, the “Authorized 
Officers”), acting alone or with one or more other Authorized Officers be, and they hereby

are, authorized, empowered and directed to execute and file on behalf of the Company all 
petitions, schedules, motions, lists, applications, pleadings, and other papers and, in connection 
therewith, to employ and retain all assistance by legal counsel, accountants, financial advisors, 
and other professionals and to take and perform any and all further acts and deeds that each of 
the Authorized Officers deem necessary, proper, or desirable in connection with the Chapter 
11 Cases, with a view to the successful prosecution of such cases; and be it 

RESOLVED FURTHER: that the Authorized Officers, acting alone or with one or more 
other Authorized Officers, be, and they hereby are, authorized, empowered and directed to 
certify the authenticity of these resolutions; and be it 

RESOLVED FURTHER: that each of the Boards approves the consummation of a 
restructuring pursuant to the terms and conditions set forth in that certain term sheet attached 
to the Restructuring Support Agreement, the substantially final form of which is attached 
hereto as Exhibit A (the “RSA”), and the RSA be, and hereby is, authorized and approved; and 
be it

RESOLVED FURTHER: that the Authorized Officers, acting alone or with one or more 
other Authorized Officers, be, and they hereby are, authorized, empowered and directed to take 
all actions (including, without limitation, to negotiate and execute any agreements, documents, 
or certificates) necessary to consummate the transactions contemplated thereby in connection 
with the Chapter 11 Cases and that the Company’s performance of obligations under the RSA 
hereby is, in all respects, authorized and approved; and be it 

RESOLVED FURTHER: that the Authorized Officers, acting alone or with one or more 
other Authorized Officers, is authorized, empowered, and directed on behalf of the Company 
to enter into a post-petition secured debtor in possession financing arrangement, including the 
use of cash collateral, according to terms that may be negotiated; and to enter into any 
guaranties and to pledge and grant liens on its assets as may be contemplated by or required 
under the terms of such post-petition financing or cash collateral agreement and, in connection 
therewith, to execute appropriate loan agreements, cash collateral agreements and related 
ancillary documents; and be it

RESOLVED FURTHER: that each of the Authorized Officers be, and they hereby are, 
authorized and directed to employ the law firm of POLSINELLI PC as general bankruptcy 
counsel to represent and assist the Company in carrying out its duties under the Bankruptcy 
Code, and to take any and all actions to advance the Company’s rights and obligations,

including filing any pleadings; and in connection therewith, each of the Authorized Officers, 
with power of delegation, are hereby authorized and directed to execute appropriate retention 
agreements, pay appropriate retainers, and to cause to be filed an appropriate application for 
authority to retain the services of POLSINELLI PC; and be it
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RESOLVED FURTHER: that each of the Authorized Officers be, and they hereby are, 
authorized and directed to employ the firm of GAVIN/SOLMONESE LLC as financial advisor 
to represent the Company and assist the Authorized Officers in carrying out their duties under 
the Bankruptcy Code, and to take any and all actions to advance the Company’s rights and

obligations; and in connection therewith, each of the Authorized Officers are, with power of 
delegation, hereby authorized and directed to execute appropriate retention agreements, pay 
appropriate retainers, and to cause to be filed an appropriate application for authority to retain 
the services of GAVIN/SOLMONESE LLC; and be it

RESOLVED FURTHER: that each of the Authorized Officers be, and they hereby are, 
authorized and directed to employ the firm of KURTZMAN CARSON CONSULTANTS LLC 
as notice, claims, and balloting agent and as administrative advisor to represent and assist the 
Company in carrying out its duties under the Bankruptcy Code, and to take any and all actions 
to advance the Company’s rights and obligations; and in connection therewith, each of the

Authorized Officers, with power of delegation, are hereby authorized and directed to execute 
appropriate retention agreements, pay appropriate retainers, and to cause to be filed appropriate 
applications for authority to retain the services of KURTZMAN CARSON CONSULTANTS 
LLC; and be it

RESOLVED FURTHER: that each of the Authorized Officers be, and they hereby are, 
authorized and directed to employ any other professionals to assist the Company in carrying 
out its duties under the Bankruptcy Code; and in connection therewith, each of the Authorized 
Officers, with power of delegation, are hereby authorized and directed to execute appropriate 
retention agreements, pay appropriate retainers, and to cause to be filed an appropriate 
application for authority to retain the services of any other professionals as necessary; and be 
it

RESOLVED FURTHER: that the Authorized Officers be, and each of them hereby is, 
authorized, empowered and directed on behalf of the Company to take any and all actions, to 
execute, deliver, certify, file and/or record and perform any and all documents, agreements, 
instruments, motions, affidavits, applications for approvals or rulings of governmental or 
regulatory authorities or certificates and to take any and all actions and steps deemed by any 
such Authorized Officer to be necessary or desirable to carry out the purpose and intent of each 
of the foregoing resolutions and to effectuate successful chapter 11 cases, including, but not 
limited to the development, filing and prosecution to confirmation of a chapter 11 plan and 
related disclosure statement; and be it 

RESOLVED FURTHER: that all acts, actions, and transactions relating to the matters 
contemplated by the foregoing resolutions done in the name of and on behalf of the Company, 
which acts would have been approved by the foregoing resolutions except that such acts were 
taken before the adoption of these resolutions, are hereby in all respects approved and ratified 
as the true acts and deeds of the Company with the same force and effect as if each such act, 
transaction, agreement or certificate has been specifically authorized in advance by resolution 
of each of the Boards. 
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IN WITNESS WHEREOF, this Joint Action by Unanimous Written Consent may be 
executed (including by electronic transmission) in one or more counterparts, each of which shall be 
deemed an original, and all of which shall constitute one and the same instrument.  Any copy, facsimile 
or other reliable reproduction of this action may be substituted or used in lieu of the original writing 
for any and all purposes for which the original writing could be used. This Joint Action by Unanimous 
Written Consent shall be filed with the minutes of the proceedings of the applicable entity. 

ProSomnus, Inc.

Laing Rikkers  Date  

Len Liptak Date  

Len Hedge Date 

Heather Rider                     Date 

Bill Johnson                     Date 

Steven Pacelli                     Date 

Jason Orchard                     Date 

ProSomnus Holdings, Inc.

Len Liptak Date  

Brian Dow Date  

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024

May 7, 2024
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ProSomnus Sleep Technologies, Inc.

Len Liptak Date  

Brian Dow Date  

May 7, 2024

May 7, 2024
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Exhibit A 

Restructuring Support Agreement 

(See attached) 
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EXECUTION VERSION 

THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER OR ACCEPTANCE 

WITH RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OF A 

CHAPTER 11 PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY 

CODE. ANY SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 

SECURITIES LAWS AND/OR PROVISIONS OF THE BANKRUPTCY CODE. NOTHING 

CONTAINED IN THIS RESTRUCTURING SUPPORT AGREEMENT SHALL BE AN 

ADMISSION OF FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF SUPPORT 

EFFECTIVE DATE ON THE TERMS DESCRIBED IN THIS AGREEMENT, DEEMED 

BINDING ON ANY OF THE PARTIES TO THIS AGREEMENT. 

THIS RESTRUCTURING SUPPORT AGREEMENT DOES NOT PURPORT TO 

SUMMARIZE ALL OF THE TERMS, CONDITIONS, REPRESENTATIONS, WARRANTIES, 

AND OTHER PROVISIONS WITH RESPECT TO THE RESTRUCTURING DESCRIBED 

HEREIN, WHICH TRANSACTIONS WILL BE SUBJECT TO THE COMPLETION OF 

DEFINITIVE DOCUMENTS INCORPORATING THE TERMS SET FORTH HEREIN, AND 

THE CLOSING OF ANY RESTRUCTURING SHALL BE SUBJECT TO THE TERMS AND 

CONDITIONS SET FORTH IN SUCH DEFINITIVE DOCUMENTS AND THE APPROVAL 

RIGHTS OF THE PARTIES SET FORTH HEREIN. 

RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (this “Agreement”) is entered into 

as of May __, 2024, by and among (i) ProSomnus, Inc., ProSomnus Holdings, Inc., and ProSomnus 

Sleep Technologies, Inc. (collectively, the “Company”), and (ii) (a) CrossingBridge Low Duration 

High Yield Fund, (b) Destinations Low Duration Fixed Income Fund, (c) Intrepid Income Fund, 

(d) Cohanzick Absolute Return Master Fund, Ltd., (e) Leaffilter North Holdings Inc., (f) 

Destinations Global Fixed Income Opportunities Fund (g) RiverPark Strategic Income Fund, (h) 

Cedarview Opportunities Master Fund, LP, (i) SMC Holdings II, LP, and (j) Cetus Capital VI, L.P. 

(collectively (ii)(a) – (j), the “Initial Sponsoring Noteholders”), and (iii) other holders of the 

Notes who may become signatories hereto as set forth on the signature page(s) to this Agreement 

(collectively with the Initial Sponsoring Noteholders, the “Sponsoring Noteholders”). The 

Company and the Sponsoring Noteholders are each referred to as a “Party” and collectively 

referred to as the “Parties.”  Capitalized terms used but not otherwise defined herein shall have 

the meanings ascribed to them in the Restructuring Term Sheet (as defined below). 

RECITALS 

WHEREAS, prior to the date hereof, the Parties have discussed consummating a financial 

restructuring of the Company’s indebtedness and other obligations as set forth in this Agreement 

and the accompanying Restructuring Term Sheet (as defined herein) (the “Restructuring”). 

WHEREAS, as of the date hereof, the Initial Sponsoring Noteholders collectively hold 

approximately 100% of the issued and outstanding 2022 Senior Convertible Notes, 100% of the 

issued and outstanding 2023 Senior Convertible Exchange Notes, 94.95% of the issued and 

outstanding 2022 Subordinated Convertible Notes, 100% of the issued and outstanding 2023 

Subordinated Convertible Exchange Notes, and 100% of the issued and outstanding 2024 Senior 

Bridge Notes. 
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WHEREAS, the Parties desire to implement the Restructuring through Chapter 11 

bankruptcy filings of the Company, which chapter 11 cases the Company will seek to have jointly 

administered by no later than May 17, 2024 (the “Outside Petition Date”). 

WHEREAS, the Parties will undertake to effect the Restructuring through a plan of 

reorganization under Chapter 11 of the Bankruptcy Code (the “Plan”), which plan shall be 

consistent in all material respects with the terms and conditions set forth in the Restructuring Term 

Sheet (defined below) and otherwise in form and substance reasonably acceptable to the Company 

and the Sponsoring Noteholders. 

WHEREAS, this Agreement and the Restructuring Term Sheet, which is incorporated herein 

by reference and is made part of this Agreement, set forth the agreement among the Parties 

concerning their commitment, subject to the terms and conditions hereof and thereof, to implement 

the Restructuring. In the event the terms and conditions as set forth in the Restructuring Term 

Sheet and this Agreement are inconsistent, the terms and conditions in this Agreement shall govern 

and control, except to the extent the inconsistency concerns the economics of the Restructuring, in 

which case the terms and conditions of the Restructuring Term Sheet shall govern and control. 

NOW, THEREFORE, in consideration of the promises and mutual covenants and 

agreements set forth herein, and for other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, each Party agrees as follows: 

STATEMENT OF AGREEMENT 

1. Definitions. The following terms shall have the following definitions: 

“2022 Senior Convertible Notes” means the “Senior Secured Convertible 

Notes due 2025” issued under the 2022 Senior Indenture in the original aggregate 

amount of $16,959,807. 

“2022 Senior Indenture” means that certain Senior Secured Convertible 

Notes Due December 6, 2025 Indenture, dated as of December 6, 2022. 

“2022 Subordinated Convertible Notes” means the “Subordinated Secured 

Convertible Notes due 2026” issued under the 2022 Subordinated Indenture in the 

original aggregate principal amount of $17,453,141. 

“2022 Subordinated Indenture” means that certain Subordinated Secured 

Convertible Notes Due April 6, 2026 Indenture, dated as of December 6, 2022. 

“2023 Senior Convertible Exchange Notes” means the “Senior Secured 

Convertible Exchange Notes due 2025” issued under the 2023 Senior Indenture.in 

the original aggregate principal amount of $3,391,961. 

“2023 Senior Indenture” means that certain Senior Secured Convertible 

Exchange Notes Due December 6, 2025 Indenture, dated as of October 11, 2023. 

“2023 Subordinated Convertible Exchange Notes” means the 

“Subordinated Secured Convertible Exchange Notes due 2026” issued under the 
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2023 Subordinated Indenture in the original aggregate principal amount of 

$12,137,889. 

“2023 Subordinated Indenture” means that certain Subordinated Secured 

Convertible Exchange Notes Due April 6, 2026 Indenture, dated as of October 11, 

2023. 

“2024 Senior Bridge Notes” means the “Senior Secured Convertible Notes 

due December 6, 2025” issued under the 2022 Senior Indenture in the original 

aggregate principal amount of up to $5,000,000.00. 

“Agreement” has the meaning set forth in the preamble hereto. 

“Alternative Transaction” has the meaning set forth in Section 2(e) hereto. 

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 

101 et seq. 

“Bankruptcy Court” means the United States Bankruptcy Court for the 

District of Delaware.  

“Business Day” means any day other than Saturday, Sunday and any day that 

is a legal holiday or a day on which banking institutions in New York, New York 

are authorized by law or governmental action to close. 

“Chapter 11 Cases” means any voluntary chapter 11 case(s) commenced by 

the Company. 

“Confirmation Order” means an order entered by the Bankruptcy Court 

confirming the Plan, including all exhibits, appendices and related documents, each 

consistent in all material respects with the Restructuring Term Sheet and otherwise 

in form and substance reasonably acceptable to the Company and the Sponsoring 

Noteholders. 

“Definitive Documents” means the documents listed in Section 6. 

“DIP Claims” has the meaning set forth in the Restructuring Term Sheet. 

“DIP Financing” means debtor-in-possession financing to be provided by the 

Sponsoring Noteholders pursuant to the terms set forth on the Restructuring Term 

Sheet.  

“DIP Financing Orders” means the interim and final orders entered by the 

Bankruptcy Court approving the debtor-in-possession financing to be provided by 

the Sponsoring Noteholders pursuant to the terms set forth in the Restructuring 

Term Sheet.  
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“Disclosure Statement” means the disclosure statement in respect of the Plan 

which shall be consistent in all material respects with the Restructuring Term Sheet 

and otherwise in form and substance reasonably acceptable to the Company and the 

Sponsoring Noteholders. 

“Disclosure Statement Order” means the order entered by the Bankruptcy 

Court approving the Disclosure Statement and authorizing the solicitation of votes 

on the Plan, which shall be consistent in all material respects with the Restructuring 

Term Sheet and otherwise in form and substance reasonably acceptable to the 

Company and the Sponsoring Noteholders. 

“Effective Date” means the date on which all conditions to consummation of 

the Plan have been satisfied (or waived) and the Plan becomes effective. 

“Indentures” means, collectively, (i) the Senior Indentures, and (ii) the 

Subordinated Indentures. 

“Initial Sponsoring Noteholders” has the meaning set forth in the preamble 

hereto. 

“Noteholder Claims” means all claims arising under or relating to the Notes 

and/or the Indentures and all agreements and instruments relating to the foregoing 

that remain unpaid and outstanding as of the Effective Date. 

“Notes” means, collectively, (i) the Senior Secured Notes, and (ii) the 

Subordinated Secured Notes. 

“Outside Date” has the meaning set forth in Section 5 herein. 

“Outside Petition Date” has the meaning set forth in the Recitals herein. 

“Person” means an individual, a partnership, a joint venture, a limited liability 

company, a corporation, a trust, an unincorporated organization, a group or any 

legal entity or association. 

“Petition Date” means the date the Chapter 11 Cases of the Company are 

commenced. 

“Plan” has the meaning set forth in the Recitals herein.  

“Plan Related Documents” means the Plan, the Disclosure Statement, the 

Solicitation Materials, the Confirmation Order, any Plan supplement documents, 

any required security documents, along with any other documents or agreements, 

whether or not filed with the Bankruptcy Court by the Company, that are necessary 

to implement the Plan, the Restructuring and the Restructuring Term Sheet pursuant 

to an out-of-court restructuring or the Chapter 11 Cases; provided that each of the 

foregoing documents shall be consistent in all material respects with the 
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Restructuring Term Sheet and otherwise in form and substance reasonably 

acceptable to the Company and the Sponsoring Noteholders. 

“Restructuring” has the meaning set forth in the Recitals hereto. 

“Restructuring Term Sheet” means that certain term sheet containing the 

material terms and provisions of the Restructuring agreed upon by the Parties hereto 

that are to be incorporated into the Plan and Plan Related Documents, a copy of 

which is attached hereto as Exhibit A. 

“Senior Indentures” means, collectively (i) the 2022 Senior Indenture, and 

(ii) the 2023 Senior Indenture. 

“Senior Secured Notes” means, collectively (i) the 2022 Senior Convertible 

Notes, (ii) the 2023 Senior Convertible Exchange Notes, and (iii) the 2024 Senior 

Bridge Notes. 

“Solicitation Materials” means the Disclosure Statement and other 

solicitation materials in respect of the Plan as approved by the Bankruptcy Court 

pursuant to Section 1125(b) of the Bankruptcy Code. 

“Sponsoring Noteholders” has the meaning set forth in the preamble hereto. 

“Subordinated Indentures” means, collectively, (i) the 2022 Subordinated 

Indenture, and (ii) the 2023 Subordinated Indenture. 

“Subordinated Secured Notes” means, collectively, (i) the 2022 

Subordinated Convertible Notes, and (ii) the 2023 Subordinated Convertible 

Exchange Notes. 

“Transfer” has the meaning set forth in Section 7 hereto. 

“Termination Date” has the meaning set forth in Section 4 hereto. 

“Termination Event” has the meaning set forth in Section 4 hereto. 

2. Commitment of Sponsoring Noteholders. Subject to the terms and conditions of 

this Agreement and the terms and conditions set forth in the Restructuring Term Sheet and for so 

long as no Termination Event has occurred, each Sponsoring Noteholder (severally and not 

jointly), on its behalf and on behalf of its controlled affiliates, agrees that: 

a) So long as its vote has been properly solicited pursuant to sections 1125 and 

1126 of the Bankruptcy Code, each Sponsoring Noteholder shall vote all 

Noteholder Claims, now or hereafter beneficially owned by such 

Sponsoring Noteholder or for which it now or hereafter serves as the 

nominee, investment manager or advisor for beneficial holders thereof, in 

favor of the Plan in accordance with the applicable procedures set forth in 
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the Solicitation Materials, and timely return a duly executed ballot in 

connection therewith; 

b) Each Sponsoring Noteholder shall not withdraw or revoke its tender, 

consent or vote with respect to the Plan, except as otherwise expressly 

permitted pursuant to this Agreement; 

c) Each Sponsoring Noteholder shall negotiate in good faith the Definitive 

Documents contemplated by this Agreement or otherwise necessary to 

effectuate the Restructuring, including, but not limited to the Plan, 

Disclosure Statement and Plan Related Documents, which shall be in form 

and substance reasonably acceptable to the Sponsoring Noteholders and the 

Company, on the terms and subject to the conditions as substantially set 

forth in this Agreement;  

d) Each Sponsoring Noteholder shall not take any action inconsistent with this 

Agreement, the Restructuring Term Sheet, or the confirmation and 

consummation of the Plan; and 

e) Following the commencement of the Chapter 11 Cases, each Sponsoring 

Noteholder shall not (i) object to the Plan, Disclosure Statement or the 

consummation of the Restructuring Term Sheet or Plan, or any efforts to 

obtain acceptance of, and to confirm and implement, the Plan; (ii) initiate 

any legal proceedings that are inconsistent with or that would delay, 

prevent, frustrate or impede the approval, confirmation or consummation of 

the Restructuring, the Disclosure Statement or the Plan or the transactions 

outlined therein or in the Restructuring Term Sheet or otherwise commence 

any proceedings to oppose any of the Plan Related Documents, or take any 

other action that is barred by this Agreement; (iii) vote for, consent to, 

support or participate in the formulation of any other restructuring or 

settlement of the Company’s claims, any other transaction involving the 

Company or its assets, or any plan of reorganization (with the sole exception 

of the Plan) or liquidation under applicable bankruptcy or insolvency laws, 

whether domestic or foreign, in respect of the Company; (iv) directly or 

indirectly seek, solicit, support, formulate, entertain, encourage or engage 

in discussions, or enter into any agreements relating to, any restructuring, 

plan of reorganization, proposal or offer of dissolution, winding up, 

liquidation, reorganization, merger, transaction, sale, disposition or 

restructuring of the Company (or any of its assets or stock) other than the 

Plan or as otherwise set forth in the Restructuring Term Sheet (collectively, 

(iii) and (iv), an “Alternative Transaction”); (v) engage in or otherwise 

participate in any negotiations regarding any Alternative Transaction, enter 

into any letter of intent, memorandum of understanding, agreement in 

principle or other agreement relating to any Alternative Transaction; 

(vi) solicit, encourage, or direct any Person, including, without limitation 

any indenture trustee of the Indentures, to undertake any action set forth in 

clauses (i) through (v) of this subsection (e); or (vii) permit any of its, or its 

controlled affiliates’, officers, directors, managers, employees, partners, 
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representatives and agents to undertake any action set forth in clauses 

(i) through (vi) of this subsection (e). 

Notwithstanding the foregoing, nothing in this Agreement shall be construed to prohibit any 

Sponsoring Noteholder from appearing as a party-in-interest in any matter to be adjudicated in the 

Chapter 11 Cases so long as such appearance and the positions advocated in connection therewith 

are consistent with this Agreement and otherwise in furtherance of the Restructuring and are not 

for the purpose of, and could not reasonably be expected to have the effect of, hindering, delaying 

or preventing the consummation of the Restructuring. 

3. Commitment of the Company. Subject to Section 14 herein and for so long as no 

Termination Event has occurred, the Company agrees to:  

(i) support and complete the Restructuring and all transactions contemplated under this 

Agreement, the Restructuring Term Sheet, the Plan and all other Plan Related 

Documents;  

(ii)  negotiate in good faith the Definitive Documents contemplated by this Agreement 

or otherwise necessary to effectuate the Restructuring, including, but not limited to 

the Plan, Disclosure Statement and Plan Related Documents, which shall be in form 

and substance reasonably acceptable to the Sponsoring Noteholders and the 

Company, on the terms and subject to the conditions as substantially set forth in 

this Agreement;  

(iii) take any and all necessary and appropriate actions in furtherance of the 

Restructuring and the transactions contemplated under the Restructuring Term 

Sheet, the Plan and all other Plan Related Documents, including objecting to any 

pleadings filed with the Bankruptcy Court in opposition to the Restructuring (or 

that would frustrate or impede the Restructuring), the Plan Related Documents, or 

the Definitive Documents;  

(iv) file a formal objection or other opposition, on a timely basis in accordance with 

applicable law, to any motion, pleading, application, adversary proceeding or cause 

of action filed with the Bankruptcy Court by a third party seeking the entry of an 

order (a) directing the appointment of a trustee or examiner (with expanded powers 

beyond those set forth in section 1106(a)(3) and (4) of the Bankruptcy Code), (b) 

converting the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code, 

(c) dismissing the Chapter 11 Cases, or (d) modifying or terminating the 

Company’s exclusive right to file and/or solicit acceptances of a plan of 

reorganization, as applicable; 

(v) complete the Restructuring and all transactions contemplated under the 

Restructuring Term Sheet, the Plan and all other Plan Related Documents within 

the Case Milestones set forth in this Agreement,  

(vi) obtain any and all required governmental, regulatory and/or third-party approvals 

for the Restructuring;  
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(vii) take no actions inconsistent with this Agreement, the Restructuring Term Sheet, or 

the confirmation and consummation of the Plan;  

(viii) comply with each Case Milestone set forth in Section 5 herein;  

(ix) not commence or support any avoidance action or other legal proceeding (or 

consent to any other Person obtaining standing to commence any such avoidance 

action or other legal proceeding) that challenges the validity, enforceability, or 

priority of the liens and claims of the Sponsoring Noteholders; 

(x) not directly or indirectly solicit, seek, formulate, propose, or enter into any 

agreements relating to, an Alternative Transaction; and 

(xi) pay in full and in cash all fees, costs, and expenses in accordance with Section 18 

of this Agreement and the DIP Financing Orders.  

4. Termination. This Agreement may be terminated by (a) the mutual consent of the 

Company and the Sponsoring Noteholders, or (b) either the Company or the Sponsoring 

Noteholders upon the occurrence of any of the following events (each a “Termination 

Event”); provided, however that the Company may not terminate this Agreement upon the 

occurrence of a Termination Event pursuant to clause (d)(I) below and the Sponsoring Noteholders 

may not terminate this Agreement upon the occurrence of a Termination Event pursuant to clause 

(d)(II) below; provided further that, in the event the Company or the Sponsoring Noteholders provide 

written notice of a Termination Event, the Company and the Sponsoring Noteholders, as applicable 

shall have five (5) Business Days to seek a Bankruptcy Court determination that no Termination 

Event has occurred or that such Termination Event has been cured: 

a) the Company shall have (1) announced, in writing or in open court, its 

intention not to pursue the Restructuring, or (2) proposed or accepted an 

Alternative Transaction; 

b) any court of competent jurisdiction or other competent governmental or 

regulatory authority shall have issued an order making illegal or otherwise 

restricting, preventing or prohibiting the Restructuring in a manner that 

cannot reasonably be remedied by the Company or the Sponsoring 

Noteholders; 

c) the occurrence of any event, fact or circumstance which would (individually 

or in the aggregate) (i) have a material adverse effect on the business, assets, 

financial condition, liabilities or results of operations of the Company taken 

as a whole; or (ii) materially impair the ability of the Company to 

consummate the transactions contemplated by, or to perform its obligations 

under, this Agreement or the Restructuring Term Sheet; 

d) the occurrence of a material breach by any of the Parties of any of its 

obligations, covenants or commitments set forth in this Agreement, and any 

such breach is either unable to be cured or is not cured by five (5) 

Business Days after receipt of written notice (I) from the Sponsoring 
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Noteholders, in the case of a breach by the Company, or (II) from the 

Company, in the case of a breach by a Sponsoring Noteholder; 

e) the DIP Facility is not approved by the Bankruptcy Court or is terminated 

in accordance with the terms of the DIP Credit Agreement and the interim 

or final DIP orders; 

f) the Company fails to operate in the ordinary course of business consistent 

with past practice in all material respects (other than any changes in 

operations (I) resulting from or relating to the Plan or the proposed or actual 

filing of the Chapter 11 Cases, or (II) imposed by the Bankruptcy 

Court); provided, however, any written notice of termination based on this 

provision shall specify what actions the Company or its advisors would 

need to take to cure such failure and that taking such actions within five 

(5) Business Days would be deemed to cure this Termination Event; 

g) the commencement of an involuntary case against the Company under the 

Bankruptcy Code if such involuntary case is not dismissed within 60 days 

of it having been commenced (so long as no order for relief is theretofore 

entered), unless such involuntary case has been converted to a chapter 11 

case with the consent of the Company and no other Termination Event has 

occurred; 

h) holders of at least 66% in principal amount of each class of outstanding 

Noteholder Claims fail to execute and deliver to the Company counterpart 

signature pages of this Agreement by the Outside Petition Date; 

i) the Company fails to adhere to any of the Case Milestones set forth in 

Section 5 of this Agreement; 

j) the Definitive Documents, Plan Related Documents, and any amendments, 

modifications, supplements, or other documents related to the foregoing, 

including motions, notices, exhibits, appendices, and orders, are 

inconsistent with this Agreement and the Restructuring Term Sheet, or not 

reasonably acceptable to the Sponsoring Noteholders; 

k) the appointment of a trustee, receiver, examiner with expanded powers, 

responsible person or responsible officer in the Chapter 11 Cases; 

l) any class of creditors in which the Noteholder Claims are classified votes 

to rejects the Plan;  

m) the Bankruptcy Court enters an order modifying or terminating the 

Company’s exclusive right to file and solicit acceptances of a plan of 

reorganization (including the Plan);  

n) the Bankruptcy Court enters a final order disallowing, invalidating, 

subordinating, recharacterizing, avoiding, or declaring unenforceable the 

claims, liens or interests, in any material respect, held by any Sponsoring 

Noteholders or the Agent or Indenture Trustee under the Indentures; or 
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o) the conversion of any of the Chapter 11 Cases to cases under chapter 7 of 

the Bankruptcy Code. 

The date on which this Agreement is terminated in accordance with the provisions of this Section 4 

shall be referred to as the “Termination Date” and the provisions of this Agreement and the 

Restructuring Term Sheet shall terminate, except as otherwise provided in this Agreement, unless, 

in the case of this Section 4, within five (5) Business Days the Company and/or the Sponsoring 

Noteholders (as applicable) waive, in writing, the occurrence of or amend or modify any of the 

events set forth in this Section 4. In the event of the termination of this Agreement pursuant to this 

Section 4, written notice thereof shall forthwith be given to the other Party specifying the provision 

hereof pursuant to which such termination is made, and this Agreement shall be terminated and 

become void and have no effect and there shall be no liability hereunder on the part of any Party, 

except that Sections 14, 18, and 22–29 shall survive any termination of this Agreement. Nothing 

in this Section 4 shall relieve any Party of liability for any breach of this Agreement that occurred 

prior to the occurrence of the Termination Date. 

The Company acknowledges and agrees and shall not dispute that after the commencement of the 

Chapter 11 Cases, the giving of notice of termination by any Party pursuant to this Agreement 

shall not be a violation of the automatic stay of section 362 of the Bankruptcy Code (and the 

Company Parties hereby waive, to the greatest extent legally possible, the applicability of the 

automatic stay to the giving of such notice); provided that nothing herein shall prejudice any 

Party’s rights to argue that the giving of notice of default or termination was not proper under the 

terms of this Agreement.  

5. Case Milestones.  The Sponsoring Noteholders’ support for the Restructuring shall 

be subject to the timely satisfaction of the following milestones (the “Case Milestones”), which 

may be waived or extended with the prior written consent of the Sponsoring Noteholders: 

a) the Petition Date shall be on or before the Outside Petition Date; 

b) no later than 5 calendar days following the Petition Date, the Bankruptcy Court 

shall have entered the Interim DIP Financing Order; 

c) no later than 40 calendar days following the Petition Date, the Bankruptcy Court 

shall have entered the Final DIP Financing Order, which shall comply with all local 

rules of the Bankruptcy Court, including but not limited to with respect to the 

challenge period; 

d) no later than 15 Business Days following the Petition Date, the Debtors shall have 

filed (i) a plan of reorganization reasonably acceptable to the Sponsoring 

Noteholders; (ii) a disclosure statement in connection therewith (the “Acceptable 

Disclosure Statement”) and (iii) a motion seeking entry of an order approving the 

Acceptable Disclosure Statement; 

e) no later than 50 calendar days following the Petition Date, the Bankruptcy Court 

shall have entered an order approving the Acceptable Disclosure Statement in form 

and substance reasonably acceptable to the Supporting Noteholders; 
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f) no later than 90 calendar days following the Petition Date, the Bankruptcy Court 

shall have entered the Confirmation Order; and 

g) no later than 105 calendar days following the Petition Date, the Plan Effective Date 

shall have occurred (the “Outside Date”). 

6. Definitive Documents.  The Definitive Documents governing the Restructuring 

shall include, as applicable, this Agreement and all other agreements, instruments, pleadings, 

filings, notices, letters, affidavits, applications, orders (whether proposed or entered), forms, 

questionnaires and other documents (including all exhibits, schedules, supplements, appendices, 

annexes, instructions and attachments thereto) that are utilized to implement or effectuate, or that 

otherwise relate to, the Restructuring (including all amendments, modifications, and supplements 

made thereto from time to time, including each of the following: 

a) DIP Financing motion, credit agreement, and related orders;  

b) Disclosure Statement and related orders; 

c) Solicitation Materials; 

d) Plan;  

e) Plan Supplement;  

f) Confirmation Order;  

g) Exit financing documents;  

h) New organizational documents;  

i) Any and all filings with or requests for regulatory or other approvals from any 

governmental body; and 

j) Such other agreements, instruments, and documents as may be necessary or 

reasonably desirable to consummate and document the Restructuring. 

Definitive Documents not executed or in a form attached to this Agreement remain subject 

to negotiation and completion.  

7. Transfer of Noteholder Claims. Notwithstanding anything to the contrary in this 

Agreement, each of the Sponsoring Noteholders agrees that until the occurrence of the Termination 

Date, it shall not sell, assign, transfer, convey, pledge, hypothecate or otherwise dispose of, directly 

or indirectly (each such transfer, a “Transfer”), all or any of its Noteholder Claims (or any right 

related thereto and including any voting rights associated with such Noteholder Claims) unless the 

transferee thereof (i) is a Sponsoring Noteholder or (ii)(a) agrees in writing by executing a joinder 

in the form of Exhibit B to assume and be bound by this Agreement and the Restructuring Term 

Sheet, and to assume the rights and obligations of the Sponsoring Noteholder under this Agreement 

and (b) promptly delivers such writing to the Company (each such transferee becoming, upon the 
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Transfer, a Sponsoring Noteholder hereunder). The Company shall promptly acknowledge any 

such Transfer in writing and provide a copy of that acknowledgement to the transferor. By its 

acknowledgement of the relevant Transfer, the Company shall be deemed to have acknowledged 

that its obligations to the Sponsoring Noteholder hereunder shall be deemed to constitute 

obligations in favor of the relevant transferee. Any Transfer of any Noteholder Claim by a 

Sponsoring Noteholder that does not comply with the procedure set forth in the first sentence of 

this Section 7 shall be deemed void ab initio. This Agreement shall in no way be construed to 

preclude the Sponsoring Noteholders from acquiring additional Noteholder Claims, provided that 

any such additional Noteholder Claims shall automatically be deemed to be subject to the terms of 

this Agreement, and provided further that the Sponsoring Noteholders agree to furnish to the 

Company prompt notice within five (5) Business Days of the acquisition of any additional Notes. 

8. Transfer of DIP Claims. Notwithstanding anything to the contrary in this 

Agreement, each of the Sponsoring Noteholders agrees that until the occurrence of the Termination 

Date, it shall not sell, assign, transfer, convey, pledge, hypothecate or otherwise dispose of, directly 

or indirectly all or any of its DIP Claims unless the transferee thereof (i) is a Sponsoring 

Noteholder or (ii)(a) agrees in writing by executing a joinder in the form of Exhibit B to assume 

and be bound by this Agreement and the Restructuring Term Sheet, and to assume the rights and 

obligations of the Sponsoring Noteholder under this Agreement, (b) promptly delivers such writing 

to the Company (each such transferee becoming, upon the Transfer, a Sponsoring Noteholder 

hereunder), and (c) the Transfer complies with Rule 3001 of the Federal Rules of Bankruptcy 

Procedure. Any Transfer of any DIP Claim by a Sponsoring Noteholder that does not comply with 

the procedure set forth in the first sentence of this Section 8 shall be deemed void ab initio.  

9. Reporting Requirements. The Company agrees that it shall (i) make its chief 

financial officer or its financial advisor available via teleconference on a weekly basis to provide 

the Sponsoring Noteholders and its professionals with regular updates regarding the operation of 

the Company’s business and financial condition, operations, the status and progress of the 

Restructuring, and status of obtaining any necessary or desirable authorizations with respect to the 

Restructuring from each Party, any competent judicial body, governmental authority, banking, 

taxation, supervisory, or regulatory body or any stock exchange; (ii) provide to each Sponsoring 

Noteholder and its professionals bi-weekly financial reports until the consummation of the 

Restructuring; and (iii) provide prompt and reasonable responses to all reasonable diligence 

requests from the Sponsoring Noteholders and its professionals. 

10. No Solicitation. This Agreement is not and shall not be deemed to be a solicitation 

of votes for the acceptance of the Plan (or any other plan of reorganization) for the purposes of 

sections 1125 and 1126 of the Bankruptcy Code or otherwise. 

11. Ownership of Claims. Each Sponsoring Noteholder represents and warrants 

(severally and not jointly) that: 

a. as of the date of this Agreement, it is the beneficial owner of the principal amount 

of the Noteholder Claims, or is the nominee, investment manager or advisor for 

beneficial holders of the Noteholder Claims, as set forth on the signature page for 

each Sponsoring Noteholder; provided, however, that the information contained 

therein shall be maintained as confidential by the Company and the Company’s 
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financial advisors and legal counsel, except to the extent otherwise required by law 

or any rule or regulation of any exchange or regulatory authority, subject to the 

disclosure obligations set forth in Section 28 of this Agreement; and 

b. other than pursuant to this Agreement, such Noteholder Claims, are free and clear 

of any pledge, lien, security interest, charge, claim, equity, option, proxy, voting 

restriction, right of first refusal or other limitation on disposition or encumbrances 

of any kind, that might adversely affect in any way such Sponsoring Noteholder’s 

performance of its obligations contained in this Agreement at the time such 

obligations are required to be performed. 

12. Representations. 

(a) Each Party represents to each other Party that, as of the date of this Agreement: 

(i) It has all requisite corporate, partnership, limited liability company or similar 

authority to enter into this Agreement and carry out the transactions contemplated hereby and 

perform its obligations hereunder, and the execution, delivery and performance of such Party’s 

obligations hereunder have been duly authorized by all necessary corporate, partnership, limited 

liability, or similar action on its part; 

(ii) The execution, delivery and performance of this Agreement by such Party does not 

and shall not (x) violate any provision of law, rule or regulation applicable to it or any of its 

subsidiaries or its organizational documents or those of any of its subsidiaries or (y) conflict with, 

result in a breach of or constitute (with due notice or lapse of time or both) a default under any 

material contractual obligations to which it or any of its subsidiaries is a party or under its 

organizational documents; 

(iii) The execution, delivery and performance by it of this Agreement does not and shall 

not require any registration or filing with, consent or approval of, or notice to, or other action to, 

with or by, any federal, state or other governmental authority or regulatory body, except such filing 

as may be necessary and/or required for disclosure by the Securities and Exchange Commission 

or pursuant to state securities or “blue sky” laws, and the approval by the Bankruptcy Court of the 

Company’s authority to enter into and implement this Agreement; 

(iv) Subject to the provisions of sections 1125 and 1126 of the Bankruptcy Code, it is 

the intent of each party that this Agreement is the legally valid and binding obligation of such 

Party, fully enforceable against it in accordance with its terms prior to and during the Chapter 11 

Cases, except as enforcement may be limited by bankruptcy, insolvency, reorganization, 

moratorium or other similar laws, both foreign and domestic, relating to or limiting creditors’ 

rights generally or by equitable principles relating to enforceability;  

(b) Each Sponsoring Noteholder represents to the Company that such Sponsoring Noteholder, 

in entering into this Agreement and undertaking its obligations hereunder, is acting independently 

and is not acting, directly or indirectly, through contract, arrangement, understanding, relationship 

or otherwise with any other holder of Notes. 

13. Entire Agreement. This Agreement, including the exhibits, schedules and annexes 

hereto constitutes the entire agreement of the Parties with respect to the subject matter of this 
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Agreement, and supersedes all other prior negotiations, agreements and understandings, whether 

written or oral, among the Parties with respect to the subject matter of this Agreement. 

14. No Waiver. This Agreement and the Restructuring Term Sheet are part of a 

proposed settlement of a dispute among the Parties. If the transactions contemplated by this 

Agreement are not consummated, or following the occurrence of the Termination Date, if 

applicable, nothing shall be construed by this Agreement as a waiver by any Party of any or all of 

such Party’s rights and the Parties expressly reserve any and all of their respective rights. Pursuant 

to Federal Rule of Evidence 408 and any other applicable rules of evidence, this Agreement and 

all negotiations relating hereto shall not be admissible into evidence in any proceeding other than 

a proceeding to enforce its terms. 

15. Company Fiduciary Duties. Notwithstanding anything to the contrary in this 

Agreement, nothing in this Agreement shall require the Company or its subsidiaries or any of its 

or their respective directors or officers (in such person’s capacity as a director or officer) to take 

any action, or to refrain from taking any action, to the extent that taking such action or refraining 

from taking such action would be inconsistent with such party’s fiduciary obligations under 

applicable law, including the Bankruptcy Code. 

16. Cooperation and Support. The Parties shall cooperate with each other in good faith 

and shall coordinate their activities (to the extent possible and subject to the terms of this 

Agreement) in respect of (i) all matters relating to their rights hereunder in respect of the Company 

or otherwise in connection with their relationship with the Company, and (ii) the consummation 

of the Restructuring. Furthermore, subject to the terms of this Agreement, each of the Parties shall 

take such action as reasonably may be necessary to carry out the purposes and intent of this 

Agreement, including making and filing any required regulatory filings and voting any claims or 

securities of the Company in favor of the Restructuring in connection therewith, and shall refrain 

from taking any action that would frustrate the purposes and intent of this Agreement. In addition, 

the Company shall provide draft copies of all Plan Related Documents, “first day” motions, 

applications, and proposed orders, and other documents the Company intends to file with the 

Bankruptcy Court to counsel to the Sponsoring Noteholders at least three business days prior to 

the date when the Company intends to file such document and shall consult in good faith with such 

counsel regarding the form and substance of any such proposed filing; provided, however, the 

Company will not be in breach of this provision by failing to provide to the Sponsoring 

Noteholders drafts of motions or pleadings that seek emergency or expedited relief (other than the 

“first day” motions).  Notwithstanding anything to the contrary herein, the form and substance of 

the Definitive Documents shall be reasonably acceptable to the Company and the Sponsoring 

Noteholders.  

17. Representation by Counsel. Each Party hereto acknowledges that it has been 

represented by counsel (or had the opportunity to and waived its right to do so) in connection with 

this Agreement and the transactions contemplated by this Agreement. Accordingly, any rule of 

law or any legal decision that would provide any Party hereto with a defense to the enforcement 

of the terms of this Agreement against such Party based upon lack of legal counsel shall have no 

application and is expressly waived. The provisions of this Agreement shall be interpreted in a 

reasonable manner to effect the intent of the Parties hereto. None of the Parties hereto shall have 

DocuSign Envelope ID: 014E0005-01AE-4351-8E8C-1B3ADCEF9F57Case 24-10972    Doc 1    Filed 05/07/24    Page 40 of 65



15 

any term or provision construed against such Party solely by reason of such Party having drafted 

the same. 

18. Independent Due Diligence and Decision-Making. Each Sponsoring Noteholder 

hereby confirms that its decision to execute this Agreement has been based upon its independent 

investigation of the operations, businesses, financial and other conditions and prospects of the 

Company. 

19. Fees and Expenses.  The Company shall pay in full in cash all reasonable and 

documented fees when due of the Sponsoring Noteholders (regardless of whether such fees and 

expenses are incurred before or after the Petition Date), including the reasonable and documented 

fees and expenses of (a) Kilpatrick Townsend & Stockton LLP, as legal counsel, and (b) one local 

counsel, and any such other advisors and consultants as may be reasonably retained on behalf of 

the Sponsoring Noteholders and, in each case, seek authority to pay such fees and expenses in 

connection with the DIP Financing Order(s) and the Confirmation Order.  

20. Counterparts. This Agreement may be executed in one or more counterparts, each 

of which, when so executed, shall constitute the same instrument and the counterparts may be 

delivered by facsimile transmission or by electronic mail in portable document format (.pdf). 

21. Amendments. Except as otherwise provided in this Agreement, this Agreement 

(including the Restructuring Term Sheet) may not be modified, amended or supplemented without 

prior written consent of the Company and the Sponsoring Noteholders; provided that written 

consent by Sponsoring Noteholders holding at least 66 2/3% of the aggregate principal amount of 

the Noteholder Claims held by all Sponsoring Noteholders as set forth on the signature page(s) 

hereto shall be required to extend the Outside Date by more than fifteen (15) calendar days. 

22. Headings. The headings of the sections, paragraphs and subsections of this 

Agreement are inserted for convenience only and shall not affect the interpretation of this 

Agreement. 

23. Specific Performance/Remedies. It is understood and agreed by the Parties that 

money damages would be an insufficient remedy for any breach of this Agreement by any Party 

and each non-breaching Party shall be entitled to specific performance and injunctive or other 

equitable relief as a remedy of any such breach, including, without limitation, an order of the 

Bankruptcy Court or other court of competent jurisdiction requiring any Party to comply promptly 

with any of its obligations hereunder; provided, however, that each Party agrees to waive any 

requirement for the securing or posting of a bond in connection with such remedy. 

24. Governing Law. This Agreement shall be governed by, and construed in accordance 

with, the laws of the State of New York, without regard to such state’s choice of law provisions 

which would require the application of the law of any other jurisdiction. By its execution and 

delivery of this Agreement, each of the Parties irrevocably and unconditionally agrees for itself 

that any legal action, suit or proceeding against it with respect to any matter arising under or arising 

out of or in connection with this Agreement or for recognition or enforcement of any judgment 

rendered in any such action, suit or proceeding, may be brought in the United States District Court 

for the Southern District of New York, and by execution and delivery of this Agreement, each of 

DocuSign Envelope ID: 014E0005-01AE-4351-8E8C-1B3ADCEF9F57Case 24-10972    Doc 1    Filed 05/07/24    Page 41 of 65



16 

the Parties irrevocably accepts and submits itself to the exclusive jurisdiction of such court, 

generally and unconditionally, with respect to any such action, suit or proceeding. Notwithstanding 

the foregoing consent to New York jurisdiction, if the Chapter 11 Cases are commenced, each 

Party agrees that the Bankruptcy Court shall have exclusive jurisdiction of all matters arising out 

of or in connection with this Agreement. 

25. Trial by Jury Waiver.  Each party hereto irrevocably waives any and all right to 

trial by jury in any legal proceeding arising out of or relating to this Agreement or the transactions 

contemplated thereby.  

26. Notices. All notices, requests and other communications hereunder must be in 

writing and will be deemed to have been duly given only if delivered personally, by email, courier, 

by facsimile transmission or mailed (first class postage prepaid) to the parties at the following 

addresses or emails: 

If to the Company: 

Shanti M. Katona, Esq. 

Mark B. Joachim, Esq. 

Polsinelli PC 

222 Delaware Ave., Suite 1101 

Wilmington, Delaware 19801 

skatona@polsinelli.com 

mjoachim@polsinelli.com 

If to the Sponsoring Noteholders: 

David M. Posner, Esq. 

Gianfranco Finizio, Esq. 

Kilpatrick Townsend & Stockton LLP 

The Grace Building 

1114 Avenue of the Americas 

New York, New York 10036 

dposner@ktslaw.com 

gfinizio@ktslaw.com 

27. No Third-Party Beneficiaries. The terms and provisions of this Agreement are 

intended solely for the benefit of the Parties hereto and their respective successors and permitted 

assigns, and it is not the intention of the Parties to confer third-party beneficiary rights upon any 

Person. 

28. Successors and Assigns. Except as otherwise provided in this Agreement, this 

Agreement is intended to bind and inure to the benefit of each of the Parties and each of their 

respective successors, assigns, heirs, executors, administrators and representatives. 

29. Public Disclosure. The Sponsoring Noteholders hereby consent to the disclosure by 

the Company in the Plan, Disclosure Statement, the other Plan Related Documents and any filings 
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by the Company with the Bankruptcy Court or the Securities and Exchange Commission or as 

required by law or regulation of the execution and contents of this Agreement; provided, however, 

that except as required by law or any rule or regulation of any securities exchange or any 

governmental agency, the Company shall not, without the Sponsoring Noteholder’s prior consent, 

(a) use the name of any Sponsoring Noteholder or its controlled affiliates, officers, directors, 

managers, stockholders, members, employees, partners, representatives and agents in any press 

release or filing with the Securities and Exchange Commission or (b) disclose the holdings of any 

Sponsoring Noteholder to any person. The Company and the Sponsoring Noteholders shall 

(a) consult with each other before issuing any press release or otherwise making any public 

statement with respect to the transactions contemplated by this Agreement, (b) provide to the other 

for review a copy of any such press release or public statement and (c) not issue any such press 

release or make any such public statement prior to such consultation and review and the receipt of 

the prior consent of the other Party, unless required by applicable law or regulations of any 

applicable stock exchange or governmental authority, in which case, the Party required to issue 

the press release or make the public statement shall, prior to issuing such press release or making 

such public statement, use its commercially reasonable efforts to allow the other Party reasonable 

time to comment on such release or statement to the extent practicable; provided, that no Party 

need consult with any other Party with respect to any press release or public statement relating to 

the termination of this Agreement. 

30. Interpretation. This Agreement is the product of negotiations among the Parties, 

and the enforcement or interpretation of this Agreement is to be interpreted in a neutral manner; 

and any presumption with regard to interpretation for or against any Party by reason of that Party 

having drafted or caused to be drafted this Agreement or any portion of this Agreement, shall not 

be effective in regard to the interpretation of this Agreement. 

[Remainder of page intentionally blank] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed on the date 

first written above. 

THE COMPANY: 

 

PROSOMNUS, INC. 

By: __________________ 

Name: ________________ 

Title: _________________ 

PROSOMNUS HOLDINGS, INC.  

By: __________________ 

Name: ________________ 

Title: _________________ 

PROSOMNUS SLEEP 

TECHNOLOGIES, INC. 

By: __________________ 

Name: ________________ 

Title: _________________ 
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INITIAL SPONSORING 

NOTEHOLDERS: 

CrossingBridge Low Duration 

High Yield Fund 

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Destinations Low Duration Fixed 

Income Fund 

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Intrepid Income Fund 

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 
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Subordinated Noteholder Claims: 

$_____________________ 

 

Cohanzick Absolute Return Master 

Fund, Ltd. 

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Leaffilter North Holdings Inc.,  

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Destinations Global Fixed Income 

Opportunities Fund  

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 
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Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

RiverPark Strategic Income Fund  

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Cedarview Opportunities Master 

Fund, LP  

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 
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SMC Holdings II, LP  

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 

 

Cetus Capital VI, L.P. 

By: __________________ 

Name: ________________ 

Title: _________________ 

 

Aggregate Principal Amount 

Noteholder Claims: 

 

Senior Noteholder Claims: 

$_________________________ 

Subordinated Noteholder Claims: 

$_____________________ 
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Exhibit A 

Restructuring Term Sheet
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EXECUTION VERSION 

PROSOMNUS, INC. 

RESTRUCTURING TERM SHEET 

May __, 2024 

This term sheet (this “Term Sheet”) summarizes the principal economic and structural terms of a 

financial restructuring (the “Restructuring”) of the capital structure of ProSomnus, Inc. (the 

“Company”). This Term Sheet is offered in the nature of a settlement proposal in furtherance of 

settlement discussions and is intended to be entitled to the protections of Federal Rule of Evidence 

408 and any other applicable statutes or doctrines protecting the use or disclosure of confidential 

information and information exchanged in the context of settlement discussions. This Term Sheet 

is intended as an outline only of certain material terms of the proposed transactions described 

herein, and does not represent a commitment to lend, invest or provide financing or to negotiate to 

do any of these things. Furthermore, this Term Sheet does not constitute a waiver by any party, or 

an agreement or commitment by any party to forbear from taking any remedies to which such party 

may be entitled. This Term Sheet and the terms, conditions and assumptions contained herein are 

subject to the negotiation and execution of definitive documentation for the transactions described 

herein, including the Restructuring, which documentation shall be in all respects materially 

consistent with this Term Sheet. This Term Sheet is not an offer with respect to any securities or a 

solicitation of acceptances of a chapter 11 plan. Any such offer or solicitation will only be made 

in compliance with all applicable laws. 

OVERVIEW 

Company Entities: ProSomnus, Inc., ProSomnus Holdings, Inc. and 

ProSomnus Sleep Technologies, Inc. (collectively, the 

“Company Entities” or “Debtors”) 

Existing Funded Indebtedness: The Company Entities’ existing funded indebtedness 

consists of: 

1. The “Senior Secured Convertible Notes due 

2025” (the “2022 Senior Convertible Notes”) 

issued under that certain Senior Secured 

Convertible Notes Due December 6, 2025 

Indenture, dated as of December 6, 2022 (the 

“2022 Senior Indenture”) in the original 

aggregate principal amount of $16,959,807. 

 

2. The “Senior Secured Convertible Exchange Notes 

due 2025” (the “2023 Senior Convertible 

Exchange Notes”) issued under that certain 

Senior Secured Convertible Exchange Notes Due 

December 6, 2025 Indenture, dated as of October 

11, 2023 (the “2023 Senior Indenture” and 

together with the 2022 Senior Indenture, the 

“Senior Indentures”) in the original aggregate 
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principal amount of $3,391,961 in exchange for 

$3,391,961 principal amount of the 2022 Senior 

Notes. 

 

3. The “Subordinated Secured Convertible Notes 

due 2026” (the “2022 Subordinated Convertible 

Notes”) issued under that certain Subordinated 

Secured Convertible Notes Due April 6, 2026 

Indenture, dated as of December 6, 2022 (the 

“2022 Subordinated Indenture”) in the original 

aggregate principal amount of $17,453,141. 

 

4. The “Subordinated Secured Convertible 

Exchange Notes due 2026” (the “2023 

Subordinated Convertible Exchange Notes,” 

and, together with the 2022 Subordinated 

Convertible Notes, the “Subordinated Notes”) 

issued under that certain Subordinated Secured 

Convertible Exchange Notes Due April 6, 2026 

Indenture, dated as of October 11, 2023 (the 

“2023 Subordinated Indenture” and together 

with the 2022 Subordinated Indenture, the 

“Subordinated Indentures,” which together 

with the Senior Indentures are referred to as the 

“Indentures”) in the original aggregate principal 

amount of $12,137,889 in exchange for 

$12,079,169.00 principal amount of the 2022 

Subordinated Notes.1 

 

5. The “Senior Secured Convertible Notes due 

December 6, 2025” (the “2024 Senior Bridge 

Notes”, together with the 2023 Senior 

Convertible Exchange Notes and the 2022 Senior 

Convertible Notes, the “Senior Notes”) in the 

original aggregate principal amount of up to 

$5,000,000.00, the proceeds of which (the 

“Bridge Loan”) were used to pay payroll, key 

suppliers, incentives past due to critical sales 

outlets, legal fees associated with the issuance of 

the 2024 Senior Bridge Notes, and ongoing 

restructuring efforts of the Company.  As of the 

date of the RSA, the outstanding principal 

 
1 The $12,137,889.00 of 2023 Subordinated Notes exchanged includes $58,720.00 of accrued and unpaid paid-in-kind 

interest on the 2022 Subordinated Notes exchanged. 
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amount of the 2024 Senior Bridge Notes totaled 

$4,000,000.00. 

Implementation: The financial restructuring and other transactions 

contemplated in this RSA Term Sheet will be 

implemented and consummated through, among other 

things: 

1. The funding of the Bridge Loan, as defined and 

further described herein, by an ad hoc group of 

holders of Senior Notes and Subordinated Notes 

that hold and control, in the aggregate, 100% of 

the issued and outstanding 2022 Senior 

Convertible Notes, 100% of the issued and 

outstanding 2023 Senior Convertible Exchange 

Notes, 94.95% of the issued and outstanding 

2022 Subordinated Convertible Notes, and 100% 

of the issued and outstanding 2023 Subordinated 

Convertible Exchange Notes (the “Sponsoring 

Noteholders”); 

 

2. The commencement of voluntary chapter 11 

cases of the Company Entities (the “Chapter 11 

Cases” and the date on which the Chapter 11 

Cases are commenced, the “Petition Date”) 

pursuant to chapter 11 of title 11 of the United 

States Code §101 et seq. (the “Bankruptcy 

Code”) in the United States Bankruptcy Court for 

the District of Delaware; 

3. The funding of the DIP Facility, as defined and 

further described herein, by the Sponsoring 

Noteholders, which DIP Facility will include a 

post-emergence commitment by the Sponsoring 

Noteholders and third-party investors to purchase 

equity in the Reorganized Debtors (the “Exit 

Financing”) on terms sufficient to ensure 

feasibility of the Company Entities’ chapter 11 

plan that will be in form and substance acceptable 

to the Sponsoring Noteholders in their sole 

discretion (the “Plan”), in connection with the 

effective date of the Plan (the “Effective Date”); 

and 

4. A financial restructuring of the existing capital 

structure of the Company Entities pursuant to the 

Plan, which shall be consistent with the terms set 

forth herein (unless otherwise agreed by the 
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Company Entities and Sponsoring Noteholders) 

and otherwise reasonably acceptable to the 

Company Entities and Sponsoring Noteholders, 

to be implemented through the Chapter 11 Cases 

in the Bankruptcy Court under chapter 11 of the 

Bankruptcy Code, as provided in this RSA Term 

Sheet and the RSA. 

Sponsoring Noteholders Consent 

Rights: 

Notwithstanding anything else set forth herein, the form 

and substance of the Definitive Documents (defined 

below) shall be reasonably acceptable to the Company 

and Sponsoring Noteholders. The Definitive Documents 

shall include, without limitation, all of the following: (i) 

the Plan (including any exhibits or supplement(s) filed 

with respect thereto, (ii) the Disclosure Statement 

(including any exhibits thereto), (iii) the RSA, (iv) the 

order confirming the Plan (the “Confirmation Order”), 

(v) any motion or other pleadings related to the Plan, (vi) 

the order of the Bankruptcy Court approving the 

Disclosure Statement and solicitation materials, (vii) the 

DIP Credit Agreement (including any amendments, 

modifications, or supplements thereto), (viii) any 

motions and related declarations filed with the 

Bankruptcy Court seeking approval of the DIP Credit 

Agreement, (ix) the interim and final DIP orders, (x) all 

documents related to the Exit Facility, and (xi) all “first 

day” motions, applications, and related orders. 

Restructuring: The Restructuring shall be consummated through, inter 

alia, the distribution of the new common equity (the 

“New ProSomnus Common Equity”) of ProSomnus as 

reorganized under the Plan (“Reorganized 

ProSomnus”) to the holders of the Subordinated Notes, 

[either directly or indirectly through a newly-formed 

LLC], holders of the DIP Claims, and as otherwise set 

forth herein. The Company Entities, as reorganized under 

the Plan, shall be referred to herein as the “Reorganized 

Debtors.” 

Bridge Loan: The Sponsoring Noteholders provided the Company with 

pre-petition Bridge Loan as follows: 

 

1. On April 17, 2024, the Company authorized and 

issued the 2024 Senior Bridge Notes up to the 

aggregate principal amount of $5,000,000.00 

pursuant to those certain Consents to New Note 

Issuance and Related Indenture Amendments, 

dated as of April 17, 2024, among the Company 
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and the Sponsoring Noteholders and issued under 

the 2022 Senior Indenture.  

2. Principal payments for the 2024 Senior Bridge 

Notes are due on January 1, April 1, July 1 and 

October 1 of each year, commencing with 

October 1, 2024, until the earlier of December 6, 

2025 or the 2024 Senior Bridge Notes no longer 

being outstanding. 

3. Interest payments for the 2024 Senior Bridge 

Notes are due as follows: January 1, April 1, July 

1 and October 1 of each year, beginning on July 

1, 2024, on each Conversion Date (as to that 

principal amount then being converted), on each 

Optional Redemption Date (as to that principal 

amount then being redeemed) and on the Maturity 

Date; provided, however, that the interest 

otherwise payable on April 1, 2024 and July 1, 

2024 may instead be paid on October 1, 2024. 

Interest will accrue from April 17, 2024.  

4. The Sponsoring Noteholders hold 2024 Senior 

Bridge Notes as follows: 

i. SMC HOLDINGS II, LP – Original 

Principal Amount of $1,323,546.00  

ii. CETUS CAPITAL VI, L.P. – Original 

Principal Amount of $1,432,280.00 

iii. DESTINATIONS GLOBAL FIXED 

INCOME OPPORTUNITIES FUND – 

Original Principal Amount of $547,108.00 

iv. CEDARVIEW OPPORTUNITIES 

MASTER FUND, LP – Original Principal 

Amount of $429,684.00 

v. RIVERPARK STRATEGIC INCOME 

FUND – Original Principal Amount of 

$267,382.00 

 

DIP Facility: The Chapter 11 Cases (and the Restructuring) shall be 

financed by: 

 

1. The use of cash collateral on final terms to be 

reasonably acceptable to the holders of the Senior 

Secured Notes (the “Senior Noteholders”) and 

Sponsoring Noteholders;  

2. The Senior Noteholders and the Sponsoring 

Noteholders shall provide a postpetition senior 

secured debtor-in-possession term loan facility 
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(the “DIP Facility” or “DIP Loan”) on terms and 

conditions set forth herein; and  

3. cash on hand, which shall be made available to be 

used for operations pursuant to the terms and 

conditions of the DIP Credit Agreement and the 

Interim and Final DIP Orders.  

 

Summary of DIP Facility Terms 

 

1. DIP Facility: Up to $13,000,000.00, which shall 

consist of (i) $7,000,000.00 in new money (the 

“New Money”) and (ii) (a) $4,000,000.00 of the 

Bridge Notes and (b) $2,000,000 of the Senior 

Notes that are “rolled up” as set forth in 5 below, 

provided, that, the New Money shall be reduced 

on a dollar-for-dollar basis by the rolled-up 

principal balance of the Bridge Loan. 

2. Interest Rate: Prime + 9.00% 

3. Exit Fee: 1000 bps 

4. Secured Position: The DIP Facility will be junior 

to the Senior Notes and senior to the 

Subordinated Notes  

5. Roll Up: The DIP Loan shall include the “rolled 

up” Bridge Loan, including principal and interest 

accrued since issuance, and $2,000,000 of “rolled 

up” 2022 Senior Convertible Notes. 

6. Use of Proceeds: Proceeds to be used for payroll, 

key suppliers, incentives to critical sales outlets, 

and ongoing restructuring efforts, each as set 

forth in the Budget. Any other expense over 

$200,000 shall require the approval of 

Sponsoring Noteholders representing a majority 

of the aggregate principal amount outstanding. 

7. Minimum Liquidity Requirement: $1,500,000.00 

8. Conditions Precedent: Court approval of the DIP 

Facility and other customary terms set forth in 

DIP Credit Agreement. 

9. Financial Reporting and Disclosure: 

i. 13-week cash flow statements provided 

weekly 

ii. Pre-approved DIP budget (the “Budget”) 

10. DIP Facility Satisfaction: DIP Facility (including 

all accreted interest and fees) will equitize upon 

the Plan Effective Date. 

11. DIP Agent:  Wilmington Savings Fund Society, 

FSB. 
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Exit Financing: On the Effective Date, the Sponsoring Noteholders and 

third-party investors shall provide additional capital of at 

least $9,000,000.00 through the purchase of New 

ProSomnus Common Equity at the Pre-Money Equity 

Value. 

TREATMENT OF CLAIMS AND INTERESTS 

 

Administrative Claims Claims incurred for a cost or expense of administration 

of the Chapter 11 Cases entitled to priority under sections 

503(b), 507(a)(2), or 507(b) of the Bankruptcy Code (the 

“Administrative Claims”), other than Professional Fee 

Claims (as defined below). 

Treatment: Paid in full, in cash, on the Effective Date 

Voting: Unimpaired, not entitled to vote 

Professional Fee Claims Claim for professional services, including legal, 

financial, advisory, accounting, and other services, 

rendered or costs incurred on or after the Petition Date 

through the Effective Date by professional persons 

retained by the Debtors or any statutory committee under 

sections 328, 330, 331, 503(b)(2), 503(b)(3), 503(b)(4), 

or 503(b)(5) of the Bankruptcy Code, subject to the 

amounts set forth in the Budget (the “Professional Fee 

Claims”). 

Treatment: Paid in full, in cash, on the Effective Date. 

Voting: Unimpaired, not entitled to vote 

DIP Claims Claims consisting of the aggregate outstanding principal 

amount of, plus unpaid fees and interest on, the DIP 

Loan (the “DIP Claims”). 

Treatment: In lieu of payment in full in cash, on the 

Effective Date, as would otherwise be required under 

Section 1129(a)(9) of the Bankruptcy Code, holders of 

DIP Claims consent and irrevocably agree to payment in 

full, in New ProSomnus Common Equity, valued at Pre-

Money Equity Value. 

Voting: Unimpaired, not entitled to vote 

Senior Secured Note Claims Claims consisting of the aggregate outstanding principal 

amount of and unpaid interest on the Senior Notes (the 

“Senior Secured Note Claims”).  
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Treatment:  

The approximately $15.3 million of non-equitized2 

Senior Secured Note Claims “ride through” the Chapter 

11 Cases and will be paid in the ordinary course, subject 

to the following: 

i. PIK debt service obligations through 

March 31, 2025. 

ii. Maturity date extension of the note to 

December 31, 2026. 

iii. Interest rate of 8% per annum. 

iv. Senior Secured Note Claims shall no 

longer be convertible.  

v. All reasonable unpaid fees and expenses 

of the Indenture Trustee to be paid in cash 

on the Effective Date. 

Voting: Impaired, entitled to vote 

Subordinate Secured Note 

Claims 

Claims consisting of the aggregate outstanding principal 

amount of and unpaid interest on the Subordinate Notes 

(the “Subordinate Secured Note Claims”). 

Treatment: Each holder of a Subordinate Secured Note 

Claim shall receive its pro-rata share of New ProSomnus 

Common Equity, valued at Pre-Money Equity Value.   

All reasonable unpaid fees and expenses of the Indenture 

Trustee to be paid in cash on the Effective Date. 

Voting: Impaired, entitled to vote 

Holders of Subordinate Secured Claims that do not vote 

in favor of the Plan forfeit recovery rights. 

Other Secured Claims Secured claims, other than Senior Secured Note Claims 

and Subordinate Secured Note Claims (the “Other 

Secured Claims”). 

Treatment: Paid in full, in cash, on the Effective Date 

Voting: Unimpaired, not entitled to vote 

 
2 For the avoidance of doubt, $2M of 2022 Senior Convertible Notes and the outstanding principal amount 

of the Bridge Loan plus interest will be “rolled up” into the DIP Claims, which DIP Claims will convert into New 

ProSomnus Common Equity upon exit.   
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Priority Tax Claims Claims of governmental units entitled to priority in right 

of payment under section 507(a)(8) of the Bankruptcy 

Code (the “Priority Tax Claims”). 

Treatment: Paid in full, in cash, on the Effective Date, or 

such other treatment permissible under the Bankruptcy 

Code.  

Voting: Unimpaired, not entitled to vote 

Other Non-Tax Priority Claims Any Claim other than an Administrative Claim, DIP 

Facility Claim, or Priority Tax Claim, entitled to priority 

in right of payment under section 507(a) of the 

Bankruptcy Code (the “Other Priority Claims”). 

Treatment: Paid in full, in cash, on the Effective Date 

Voting: Unimpaired, not entitled to vote 

General Unsecured Claims Claims consisting of any prepetition claim against the 

Company Entities that is not an Administrative Claim, a 

DIP Claim, a Professional Fee Claim, a Senior Secured 

Note Claim, a Subordinate Secured Note Claim, an Other 

Secured Claim, a Priority Tax Claim, or an Other Priority 

Claim (the “General Unsecured Claims”). The General 

Unsecured Claims shall be treated as one class of claims 

for all purposes of the Plan.  

Treatment: General Unsecured Claims will “ride 

through” and be paid in full in the ordinary course of 

business. 

Voting: Unimpaired, deemed to accept, not entitled to 

vote. 

Equity Interests Any Interests in the Debtors represented by ownership of 

common or preferred stock, including, to the extent 

provided by applicable law, any purchase right, warrant, 

stock option or other equity or debt security (convertible 

or otherwise) evidencing or creating any right or 

obligation to acquire or issue any of the foregoing. 

 

Treatment: Holders of Equity Interests shall not receive 

any distribution under the Plan, and Equity Interests shall 

be extinguished.  

 

Voting: Impaired, deemed to reject, not entitled to vote. 

OTHER MATERIAL PROVISIONS 
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Release, Injunction, Exculpation 

 

 

The Plan will contain standard estate and consensual third-

party releases, injunction provisions, and exculpation 

provisions for the benefit of the Company Entities, 

Sponsoring Noteholders, the Senior Noteholders, and each 

of their related parties, as broad as practicable under Third 

Circuit precedent. 

Executory Contracts and Leases All executory contracts and unexpired leases shall be 

assumed as of the Plan Effective Date, unless determined 

to be rejected by the Sponsoring Noteholders (subject to the 

consent of the Company, which consent is not to be 

unreasonably withheld). 

Corporate Governance Five of seven board seats of Reorganized ProSomnus 

will be designated by the Sponsoring Noteholders. 

Indemnification The Plan shall provide that all indemnification 

obligations currently in place (whether in the bylaws, 

certificates of incorporation or formation, limited liability 

company agreements, other organizational or formation 

documents, board resolutions, indemnification 

agreements, employment contracts, or otherwise) for the 

current and former directors, officers, managers, 

employees, attorneys, accountants, investment bankers, 

and other professionals of the Company Entities, as 

applicable, shall be assumed or assumed and assigned 

and remain in full force and effect after the Effective 

Date, and shall survive unimpaired and unaffected, 

irrespective of when such obligation arose, as applicable. 

To the extent necessary, the governance documents 

adopted as of the Effective Date shall include provisions 

to give effect to the foregoing. 

Conditions Precedent to the 

Effective Date 

The following shall be conditions precedent to the 

Effective Date, unless waived by the Company Entities 

and the Sponsoring Noteholders: 

1. The Bankruptcy Court shall have entered the 

Confirmation Order and such order shall be (A) 

in form and substance consistent with the RSA 

and the RSA Term Sheet, or otherwise reasonably 

acceptable to the Company Entities and 

Sponsoring Noteholders, and (B) shall not have 

been vacated and shall not be stayed pending 

appeal; 

2. Each document or agreement constituting the 

applicable Definitive Documents shall (A) have 

been executed and effectuated and remain in full 

force and effect, (B) be in form and substance 

reasonably acceptable to the Company Entities 
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and the Sponsoring Noteholders, and (C) be 

consistent with the RSA and the RSA Term 

Sheet, and any conditions precedent related 

thereto or contained therein shall have been 

satisfied before or contemporaneously with the 

occurrence of the Effective Date or otherwise 

waived; 

3. All governmental and third-party approvals, 

authorizations, rulings, documents, and consents 

that may be necessary in connection with the 

Restructuring and related transactions, shall have 

been obtained, not be subject to unfulfilled 

conditions, and be in full force and effect, and all 

applicable waiting periods shall have expired 

without any action being taken or threatened by 

any competent authority that would restrain, 

prevent, or otherwise impose materially adverse 

conditions on the Restructuring and related 

transactions; 

4. No court of competent jurisdiction or other 

competent governmental or regulatory authority 

shall have issued a final and non-appealable order 

making illegal or otherwise restricting, limiting, 

preventing, or prohibiting the consummation of 

the Restructuring or any related transactions; 

5. The RSA shall be in full force and effect, no 

termination event or event that would give rise to 

a termination event under the RSA upon the 

expiration of the applicable grace period shall 

have occurred, and the RSA shall not have been 

validly terminated before the Effective Date; 

6. The relevant Company Entities shall have entered 

into the Exit Facility, if applicable, pursuant to 

documents in form and substance consistent with 

the RSA; 

7. The releases and exculpation consistent with the 

terms of this RSA Term Sheet shall have been 

approved; and 

8. (A) all of the Sponsoring Noteholders’ reasonable 

and documented fees and expenses payable under 

the RSA shall have been paid in full, and (B) 

amounts sufficient to pay estate professionals in 

full in accordance with the Budget shall have 

been placed in a professional fee escrow account 

pending approval of payment of such fees and 

expenses by the Bankruptcy Court. 
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Pre-Money Valuation All new money will invest at Pre-Money Equity Value of 

$7 million 

Case Milestones  The Sponsoring Noteholders’ support for the 

Restructuring shall be subject to the timely satisfaction of 

the following milestones which may be waived or 

extended with the prior written consent of the Sponsoring 

Noteholders: 

• no later than 5 calendar days following the 

Petition Date, the Bankruptcy Court shall have 

entered the Interim DIP Financing Order; 

• no later than 40 calendar days following the 

Petition Date, the Bankruptcy Court shall have 

entered the Final DIP Financing Order, which 

shall comply with all local rules of the 

Bankruptcy Court, including but not limited to 

with respect to the challenge period; 

• no later than 15 Business Days following the 

Petition Date, the Debtors shall have filed (i) a 

Plan reasonably acceptable to the Sponsoring 

Noteholders; (ii) a Disclosure Statement 

reasonably acceptable to the Sponsoring 

Noteholders and (iii) a motion seeking entry of an 

order approving a Disclosure Statement 

reasonably acceptable to the Sponsoring 

Noteholders;  

• no later than 50 calendar days following the 

Petition Date, the Bankruptcy Court shall have 

entered an order approving the Disclosure 

Statement that is reasonably acceptable to the 

Sponsoring Noteholders; 

• no later than 90 calendar days following the 

Petition Date, the Bankruptcy Court shall have 

entered the Confirmation Order; and 

• no later than 105 calendar days following the 

Petition Date, the Plan Effective Date shall have 

occurred. 
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Management Incentive Pool Company Valuation (Equity)      MIP3 

$0-30M                        0% 

$30M+                       7.5% 

$60M+                        2.5% 

$90M+                        2.5% 

Fees and Expenses The Company will be responsible for and pay all fees and 

expenses incurred by the Sponsoring Noteholders and DIP 

Agent in connection with the Restructuring, including 

attorneys’ fees and expenses. 

Tax Structure To the extent practicable, the Restructuring contemplated 

by this RSA Term Sheet will be structured so as to obtain 

the most beneficial structure for the Company, as agreed 

to by the Company and the Sponsoring Noteholders. 

Confidentiality The Parties hereby acknowledge and agree that the 

existence of this RSA Term Sheet, and the terms and 

provisions hereof, are governed by mutual agreement 

with respect to confidentiality and subsequent oral and 

electronic communications. 

 

 

 
3 As an illustrative example only: if equity is valued at $100M, the MIP will be entitled to $6.5M 

(7.5%*70 + 2.5%*40 + 2.5%*10).  
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Exhibit B 

 

[FORM OF JOINDER AGREEMENT]  

This Joinder to the Restructuring Support Agreement, dated as of ________, by the 

Company and the Sponsoring Noteholders thereto (the “Agreement”), is executed and delivered 

by [                    ] (the “Joining Party”) as of [                    ], 2024 in connection with the transfer 

from a Sponsoring Noteholder party to the Agreement to the Joining Party. Capitalized terms used 

but not defined herein shall have the meanings ascribed to such terms in the Agreement. 

1. Agreement to be Bound. The Joining Party hereby agrees to be bound by all of the 

terms of the Agreement, which is attached to this Joinder as Annex I (as the same may be hereafter 

amended, restated, or otherwise modified from time to time) as if the Joining Party were an original 

signatory to the Agreement. From and after the date hereof, the Joining Party shall hereafter be 

deemed to be a “Sponsoring Noteholder” for all purposes under the Agreement and with respect 

to any and all Claims held by such Joining Party. 

2. Representations and Warranties. With respect to the amount of Noteholder Claims 

set forth below its name on the signature page hereof and all related claims, rights, and causes of 

action arising out of or in connection with or otherwise relating to such Claim, the Joining Party 

hereby makes the representations and warranties of such Sponsoring Noteholder set forth in the 

“Ownership of Claims” and “Representations” section of the Agreement to each other Party to the 

Agreement. 

3. Governing Law. This Agreement shall be governed by, and construed in accordance 

with, the laws of the State of New York, without regard to such state’s choice of law provisions 

which would require the application of the law of any other jurisdiction. By its execution and 

delivery of this Agreement, each of the Parties irrevocably and unconditionally agrees for itself 

that any legal action, suit or proceeding against it with respect to any matter arising under or arising 

out of or in connection with this Agreement or for recognition or enforcement of any judgment 

rendered in any such action, suit or proceeding, may be brought in the United States District Court 

for the Southern District of New York, and by execution and delivery of this Agreement, each of 

the Parties irrevocably accepts and submits itself to the exclusive jurisdiction of such court, 

generally and unconditionally, with respect to any such action, suit or proceeding. Notwithstanding 

the foregoing consent to New York jurisdiction, if the Chapter 11 Cases are commenced, each 

Party agrees that the Bankruptcy Court shall have exclusive jurisdiction of all matters arising out 

of or in connection with this Agreement. 

 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Joining Party has caused this Joinder to be executed as of 

the date first written above. 

[JOINING PARTY] 

By: __________________ 

Name: ________________ 

Title: _________________ 

Aggregate Principal Amount Noteholder Claims: 

Senior Noteholder Claims: $_________________________ 

Subordinated Noteholder Claims: $_____________________ 

 

  

DocuSign Envelope ID: 014E0005-01AE-4351-8E8C-1B3ADCEF9F57Case 24-10972    Doc 1    Filed 05/07/24    Page 64 of 65



 3 

ANNEX I TO JOINDER 

Agreement 
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