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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
SC HEALTHCARE HOLDING, LLC, et al.,1 
 

Debtors. 
 

Chapter 11 
 
Case No. 24-10443 (TMH) 
 
(Jointly Administered) 
 
Ref. Docket Nos. 264 & 569 
 

 
LIMITED OBJECTION OF BERKADIA COMMERCIAL MORTGAGE LLC TO 

DEBTORS’ MOTION FOR ENTRY OF (A) AN ORDER (I) SCHEDULING A HEARING 
ON THE APPROVAL OF THE SALE OF ALL OR SUBSTANTIALLY ALL OF THE 

DEBTORS’ ASSETS FREE AND CLEAR OF ALL ENCUMBRANCES OTHER THAN 
ASSUMED LIABILITIES AND PERMITTED ENCUMBRANCES, AND THE 

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, (II) APPROVING CERTAIN BIDDING PROCEDURES AND 

ASSUMPTION AND ASSIGNMENT PROCEDURES, AND THE FORM AND MANNER 
OF NOTICE THEREOF, (III) AUTHORIZING THE DEBTORS TO ENTER INTO THE 

STALKING HORSE PURCHASE AGREEMENT, AND (IV) GRANTING RELATED 
RELIEF; AND (B) AN ORDER (I) APPROVING THE ASSET PURCHASE 

AGREEMENT, (II) AUTHORIZING THE SALE OF ALL OR SUBSTANTIALLY ALL 
OF THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL ENCUMBRANCES OTHER 

THAN ASSUMED LIABILITIES AND PERMITTED ENCUMBRANCES, (III) 
AUTHORIZING THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY 
CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING RELATED RELIEF 

 
Berkadia Commercial Mortgage LLC (“Berkadia) hereby files this limited 

objection (this “Limited Objection”) to the Debtors’ Motion for Entry of (A) an Order (I) 

Scheduling a Hearing on the Approval of the Sale of All or Substantially All of the Debtors’ Assets 

Free and Clear of All Encumbrances Other Than Assumed Liabilities and Permitted 

Encumbrances, and the Assumption and Assignment of Certain Executory Contracts and 

 
1 The last four digits of SC Healthcare Holding, LLC’s tax identification number are 2584. The mailing address for 
SC Healthcare Holding, LLC is c/o Petersen Health Care Management, LLC 830 West Trailcreek Dr., Peoria, IL 
61614. Due to the large number of debtors in these Chapter 11 Cases, for which the Debtors have requested joint 
administration, a complete list of the Debtors and the last four digits of their federal tax identification numbers is not 
provided herein. A complete list of such information will be made available on a website of the Debtors’ proposed 
claims and noticing agent at www.kccllc.net/Petersen. 
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Unexpired Leases, (II) Approving Certain Bidding Procedures and Assumption and Assignment 

Procedures, and the Form and Manner of Notice Thereof, (III) Authorizing the Debtors to Enter 

Into the Stalking Horse Purchase Agreement, and (IV) Granting Related Relief; and (B) an Order 

(I) Approving the Asset Purchase Agreement, (II) Authorizing the Sale of All or Substantially All 

of the Debtors’ Assets Free and Clear of All Encumbrances Other Than Assumed Liabilities and 

Permitted Encumbrances, (III) Authorizing the Assumption and Assignment of Certain Executory 

Contracts and Unexpired Leases, and (IV) Granting Related Relief [Docket No. 264] (the “Sale 

Motion”) and the [Proposed] Order (I) Approving Asset Purchase Agreement, (II) Authorizing the 

Sale of all or Substantially all of the Debtors’ Acquired Assets Free and Clear of all Liens, Claims, 

Interests, and Encumbrances Other than Assumed Liabilities and Permitted Encumbrances, (III) 

Authorizing the Assumption and Assignment of Certain Executory Contracts and Unexpired 

Leases, and (IV) Granting Related Relief [Docket No. 569] (the “Proposed Sale Order”).2  In 

support of this Limited Objection, Berkadia respectfully states as follows: 

PRELIMINARY STATEMENT3 

1. The Sale Motion proposes a sale of the Acquired Assets free and clear of all 

Encumbrances.  Berkadia does not generally oppose the Debtors’ ability to sell the Debtors’ own 

assets free and clear of Encumbrances, subject to adequate protection of Berkadia’s Encumbrances 

on those assets.  Berkadia files this Limited Objection with respect to certain provisions in the 

Proposed Sale Order and the Agreement that would seek to include assets of the non-Debtor-owned 

Illini Facility (as defined below), on which Berkadia holds a first mortgage lien, in the “Acquired 

 
2 Capitalized terms used but otherwise not defined herein shall have the meanings ascribed to such terms in the Sale 
Motion, the Bidding Procedures Order or the Proposed Sale Order (defined herein).   

3 Capitalized terms used but otherwise not defined in this Preliminary Statement shall have the meanings ascribed to 
them through the Limited Objection  
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Assets” and thus order a transfer of those non-debtor asset’s free and clear of Berkadia’s lien and 

claims.  The amount of the Purchase Price allocated to the Illini Facility, as reflected in Section 

2.11 of the Agreement ($4 million), far exceeds the amount owed to Berkadia on the mortgage 

note that is secured by that facility.  If the Debtors wish to include a sale of the non-debtor-owned 

Illini Facility in the sale, Berkadia should be paid in full on its applicable mortgage loan at closing 

to secure a release of its mortgage lien. 

2. With respect to the facilities the Debtors do own and are selling, any order 

approving the Sale should (i) make clear that the Debtors are not transferring to the Purchaser any 

interest in escrows and reserves held by the relevant lender to such facility, and (ii) authorize the 

applicable lender to apply such escrows and reserves to the applicable loan obligations when the 

sale closes. 

BACKGROUND 

A. General Background 

3. On March 20, 2024 (the “Petition Date”), Debtors commenced these cases 

(these “Chapter 11 Cases”) by filing voluntary petitions for relief under title 11 of the United States 

Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) in the United States Bankruptcy Court for 

the District of Delaware (the “Court”).   

4. On May 14, 2024, the Court entered the Final Order (I) Authorizing the 

Debtors to Obtain Postpetition Financing, (II) Granting Security Interests and Superpriority 

Administrative Expense Status, (III) Granting Adequate Protection to Certain Prepetition Secured 

Credit Parties, (IV) Modifying the Automatic Stay; (V) Authorizing the Debtors to Enter into 

Agreements with JMB Capital Partners Lending, LLC, (VI) Authorizing Use of Cash Collateral, 

and (VII) Granting Related Relief [Docket No. 313] (the “Final DIP Order”).  
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5. The Final DIP Order excluded certain “Excluded HUD Mortgage 

Collateral” from the priming liens set forth therein, providing:   

Notwithstanding anything herein or in the DIP Loan Documents to 
the contrary, the priming liens granted pursuant to section 364(d)(1) 
of the Bankruptcy Code in this Final Order shall not apply to 
encumber the Excluded HUD Mortgage Collateral (as defined 
below) owned by the following Debtors (the “HUD Debtors”): 
Petersen Health Care – Illini, LLC; Petersen Roseville, LLC; 
Petersen 23 LLC; Petersen 26 LLC; Petersen 27 LLC; Petersen 29 
LLC Petersen 30 LLC; South Elgin, LLC; Jonesboro, LLC; 
Macomb, LLC; Petersen Roseville, LLC; and SJL Health Systems, 
Inc. “Excluded HUD Mortgage Collateral” means the “real 
property” portion of the HUD Lenders’ collateral, with real property 
defined specifically to be the ground, buildings, fixtures (as defined 
in Article 9, § 102 of the UCC) , together with, in each case related 
thereto, (i) claims under any real property insurance and the 
proceeds thereof, (ii) condemnation claims, awards and proceeds; 
and (iii) any funds held by HUD Lenders in escrow or reserves 
relating to such real property or loan secured thereby (“Reserves”).  

 
6. On May 21, 2024, the Court entered the Order (I) Approving (A) Bidding 

Procedures and (B) Assumption and Assignment Procedures and (II) Granting Related Relief 

[Docket No. 341] (the “Bidding Procedures Order”).  Pursuant to the Bidding Procedures Order, 

the Debtors held an Auction for the Acquired Assets that concluded on July 3, 2024.  At the 

conclusion of the Auction, the Debtors announced the Stalking Horse Bidder was the winning 

bidder for the Acquired Assets, less two (2) facilities that were excluded under terms announced 

at the Auction. 

7. On June 26, 2024, the Debtors filed the Proposed Sale Order.  On June 26, 

the Debtors additionally filed the Notice of Stalking Horse Bidder and Proposed Bid Protections 

[Docket No. 564].  Attached thereto as Exhibit A was the Asset Purchase Agreement, dated June 

26, 2024, executed between the Debtors and the Stalking Horse Bidder (as defined therein). 
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B. Berkadia’s Loans 

8. Debtor Roseville, LLC (“Roseville”), a single-asset entity, is liable to 

Berkadia under a HUD-insured loan facility in the original principal amount of $1,885,229.76 (the 

“Roseville Loan”) secured by a first-priority mortgage lien on a health care facility in Roseville, 

Illinois (the “Roseville Facility”).  As further security for Roseville’s obligations on the Roseville 

Loan, Petersen Health Care – Roseville, LLC (“Roseville Operator”) granted Berkadia a security 

interests in and lien on all of its personal property.  As of the Petition Date, Berkadia was holding 

as additional collateral for the Roseville Loan approximately $1,230,211.54 in reserves and 

escrows related to the Roseville Loan, on which Berkadia holds a perfected lien by possession and 

as to which Berkadia retains all rights of setoff and recoupment (the “Roseville Reserves”). 

9. As of the Petition Date, Debtors Roseville and Roseville Operator were 

obligated to Berkadia in the amount of $1,994,274.59 in principal and accrued but unpaid interest 

on the Roseville Loan, plus all accrued but unpaid prepetition attorneys’ fees and expenses.  

Berkadia also holds a secured, claim for all interest, fees, and expenses (including without 

limitation attorneys’ fees and expenses) accruing after the Petition Date in connection with the 

Roseville Loan.   

10. Non-Debtor Heritage Nursing Center, LLC (“Heritage”), a single-asset 

entity, is liable to Berkadia under a HUD-insured loan facility in the original principal amount of 

$1,050,837.48 (the “Heritage Loan” and together with the Roseville Loan, the “Berkadia Loans”) 

secured by a first-priority mortgage lien on a health care facility located in Champaign, Illinois 

and referred to by the Debtors as the Illini facility (the “Illini Facility”).  True and correct copies 

of the Mortgage Note evidencing, and the Mortgage and Security Agreement securing, the Heritage 

Loan are attached hereto as Exhibits A and B, respectively.  As of the Petition Date, Berkadia was 
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holding as additional collateral for the Heritage Loan approximately $717,611.16 in reserves and 

escrows related to the Heritage Loan, on which Berkadia holds a perfected lien by possession and 

as to which Berkadia retains all rights of setoff and recoupment (the “Heritage Reserves” and, 

together with the Roseville Reserves, the “Berkadia Reserves”). 

11. As of March 20, 2024, Heritage was obligated to Berkadia in the amount of 

$1,091,006.37 in principal and accrued but unpaid interest on the Heritage Loan, plus all accrued 

but unpaid prepetition attorneys’ fees and expenses.  Interest, fees, and expenses (including without 

limitation attorneys’ fees and expenses) have continued to accrue on the Heritage Loan since that 

date, all of which are secured obligations of the non-Debtor, Heritage.   

LIMITED OBJECTION 

A. The Court Does Not Have Jurisdiction to Order a Sale of the Illini Facility Free and 
Clear of Encumbrances 
 

12. Section 363(b)(1) of the Bankruptcy Code provides that the “trustee, after 

notice and hearing, may use, sell, or lease…property of the estate.”  11 U.S.C. § 363 (emphasis 

added).  Nothing in the Bankruptcy Code authorizes, and therefore the Court does not have 

jurisdiction over, a sale of property that is not part of the bankruptcy estate.  In re DVI, Inc., 324 

B.R. 548, 553 (Bankr. D. Del. 2005) (dismissing claims for relief concerning alleged agreement 

for sale of property that was no longer property of the bankruptcy estate); Saul Ewing Remick & 

Saul v. Provident Sav. Bank, 190 B.R. 771, 776 (D. Del. 1996) (“[A] court has ‘related to’ 

jurisdiction over property only when the property is part of the bankruptcy estate.”); Baker Dev. 

Corp. v. Mulder (In re Mulder), 307 B.R. 637, 645 (Bankr. N.D. Ill. 2004) (“Disputes between 
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third parties over property that is not part of the estate are not ‘related to’ the bankruptcy.”) 

(citations omitted). 

13. The Court lacks jurisdiction to order a sale of the Illini Facility free and 

clear of Berkadia’s Encumbrances because the real property and improvements comprising that 

facility are owned by a non-Debtor (Heritage), and the relevant loan is between two non-Debtors 

(Berkadia and Heritage).  In re Goli Nutrition Inc., No. 24-10438 (LSS), 2024 WL 1748460, at *5 

(Bankr. D. Del. Apr. 23, 2024) (“I see nothing in section 363 of the Code that permits me to 

authorize the sale of property that is not property of the estate—in other words that the debtor has 

no interest in at all. Further, I see nothing in section 363 that permits me to relegate the non-debtor 

owner of property to proceeds of a sale process.”). 

14. Currently, the Proposed Sale Order does not carve-out the Illini Facility 

from the definition of Acquired Assets.  By treating the Illini Facility as if it were a Debtor asset, 

notwithstanding that it is owned by a non-Debtor, various provisions of the Proposed Order are 

factually inaccurate and legally unsound.  By way of example, only, the findings of fact in the 

Proposed Sale Order provide that the “Debtors are the sole and lawful owners of the Acquired 

Assets.”  Proposed Sale Order, ¶ H.  That is not true with respect to the real property and 

improvements comprising the Illini Facility.   

15. Berkadia therefore request that any Sale Order contain the following 

language: “Notwithstanding any contrary provisions herein, nothing in this Sale Order or any 

related or implementing document, including any exhibits, addendums, or schedules thereto, 

authorizes the Sale free and clear of Encumbrances on property of Heritage Nursing Center, LLC 

(including, without limitation, the Illini Facility) or of any other entity that was not a Debtor as of 

the commencement of the hearing on the Motion, and all Encumbrances on such non-Debtor 
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property, including without limitation the Heritage Facility or the Heritage Reserves, shall be 

unaffected by the entry of the Sale Order or approval of the Agreement.  The foregoing shall not 

limit any party’s right or ability to secure or grant a written release of Encumbrances from the 

holder thereof in connection with the transactions contemplated by the Agreement and in 

accordance with any applicable agreement or non-bankruptcy law.”  

B. No Sale of Escrows and Reserves  
 

16. As one would expect, the Asset Purchase Agreement filed with the Court on 

June 26, 2024 (as the same may be been amended, the “APA”) does not appear to contemplate a 

sale of any interest of the Debtors in escrows and reserves held by the Debtors’ various lenders.  

To avoid any future disputes on that point, though, any Sale order approving the APA should clearly 

state that the Purchaser is not acquiring an interest in any such escrows and reserves, including 

without limitation the Berkadia Reserves.   

17. Moreover, each of the Debtors’ secured lenders are having collateral sold 

with no immediate payment on their respective loans, but with their respective Encumbrances 

attaching to the proceeds of sale.  As additional adequate protection of the secured lenders’ 

interests, any Sale order should authorize such lenders, including Berkadia, to apply such escrows 

and reserves to the Debtors’ obligations on such lenders’ respective loans upon closing of the APA 

sale transaction. 

18. Berkadia reserves the right to supplement this Limited Objection, to assert 

any other and further objections to the Sale Motion, to join in any objections of other parties, and 

to seek or assert any other rights or remedies available to them in these bankruptcy cases, including 
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but not limited to the right to seek relief from the automatic stay and/or to seek conversion or 

dismissal of any of the Debtors’ Chapter 11 Cases.  

CONCLUSION 

19. For the reasons set forth above Berkadia respectfully requests that the Court deny 

approval of the relief sought in the Sale Motion.  

 
Dated: July 3, 2024            Respectfully submitted, 
Wilmington, Delaware 
 

TROUTMAN PEPPER HAMILTON 
SANDERS LLP  
 
/s/ David M. Fournier    
David M. Fournier (DE No. 2812) 
Heather P. Smillie (DE No. 6923) 
Hercules Plaza, Suite 5100 
1313 N. Market Street, Suite 5100 
Wilmington, DE 19801 
Telephone: (302) 777-6500 
Email:  david.fournier@troutman.com 
  heather.smillie@troutman.com 
 
-and- 
 
Matthew R. Brooks (admitted pro hac vice) 
875 Third Avenue 
New York, NY 10022 
Telephone: (212) 704-6000 
Fax: (212) 704-6288 
Email: matthew.brooks@troutman.com 
 
Counsel to Berkadia Commercial Mortgage 
LLC 
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EXHIBIT A
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EXHIBIT B 
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CERTIFICATE OF SERVICE 

 
I, David M. Fournier, hereby certify that on the 3rd day of July, 2024, I caused the 

foregoing Limited Objection of Berkadia Commercial Mortgage LLC to Debtors’ Motion for Entry 

of (A) An Order (I) Scheduling a Hearing On the Approval of the Sale of All or Substantially All 

of the Debtors’ Assets Free and Clear of All Encumbrances Other Than Assumed Liabilities and 

Permitted Encumbrances, and the Assumption and Assignment of Certain Executory Contracts 

and Unexpired Leases, (II) Approving Certain Bidding Procedures and Assumption and 

Assignment Procedures, and the Form and Manner of Notice Thereof, (III) Authorizing the 

Debtors to Enter into the Stalking Horse Purchase Agreement, and (IV) Granting Related Relief; 

and (B) An Order (I) Approving the Asset Purchase Agreement, (II) Authorizing the Sale of All or 

Substantially All of the Debtors’ Assets Free and Clear of All Encumbrances Other Than Assumed 

Liabilities and Permitted Encumbrances, (III) Authorizing the Assumption and Assignment of 

Certain Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief to be served 

by email upon the parties set forth on the attached list; and all ECF participants registered in this 

case were served electronically on the date of filing through the court’s ECF system at their 

respective email addresses registered with the court. 

 
/s/ David M. Fournier    
David M. Fournier (DE No. 2812) 
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Service List 
 

(Counsel for the Debtors and  
Debtors in Possession) 
YOUNG CONAWAY STARGATT &  
TAYLOR, LLP 
Andrew L. Magaziner , Shella Borovinskaya, and 
Carol E. Cox  
Rodney Square 
1000 North King Street 
Wilmington, Delaware 19801 
amagaziner@ycst.com 
sborovinskaya@ycst.com 
ccox@ycst.com 

(Counsel for the Debtors and  
Debtors in Possession) 
WINSTON & STRAWN LLP 
Daniel J. McGuire, Gregory M. Gartland,  
and Joel Mudd 
35 W. Wacker Drive 
Chicago, IL 60601 
dmcguire@winston.com  
ggartland@winston.com 
jmudd@winston.com 
 
 
 

 
(Counsel for the Debtors and  
Debtors in Possession) 
WINSTON & STRAWN LLP 
Carrie V. Hardman  
200 Park Avenue 
New York, New York 10166 
chardman@winston.com 

Linda Richenderfer and Jon Lipshie 
Office of the United States Trustee  
for the District of Delaware 
844 King St., Suite 2207 
Wilmington, DE 19801 
linda.richenderfer@usdoj.gov 
jon.lipshie@usdoj.gov 
 

 
(Counsel to the DIP Lender) 
Robert M. Hirsh, Francisco Vazquez, and 
Emily Hong 
NORTON ROSE FULBRIGHT US LLP 
1301 Avenue of the Americas 
New York, NY 10019-6022 
robert.hirsh@nortonrosefulbright.com 
francisco.vazquez@nortonrosefulbright.com 
emily.hong@nortonrosefulbright.com 
 

 
(Counsel to the DIP Lender) 
Eric J. Monzo  
Morris James LLP 
500 Delaware Ave., Suite 1500 
Wilmington, DE 19801 
emonzo@morrisjames.com 
 
 

(Counsel to the Official Committee of Unsecured 
Creditors) 
Anthony W. Clark and Dennis A. Meloro  
GREENBERG TRAURIG, LLP  
222 Delaware Avenue, Suite 1600  
Wilmington, DE 19801  
Anthony.Clark@gtlaw.com 
Dennis.Meloro@gtlaw.com 
 

(Counsel to the Official Committee of Unsecured 
Creditors) 
Nancy A. Peterman and Danny Duerdoth 
GREENBERG TRAURIG, LLP  
77 West Wacker Drive, Suite 3100 
Chicago, IL 60601  
petermann@gtlaw.com 
duerdothd@gtlaw.com 
 

(Counsel to the Official Committee of Unsecured 
Creditors) 
Shari L. Heyen 
GREENBERG TRAURIG, LLP 
1000 Louisiana Street, Suite 6700  
Houston, TX 77002 
shari.heyen@gtlaw.com 

(Counsel for Hickory Point Bank & Trust) 
Michael Busenkell and Bradley P. Lehman 
GELLERT SEITZ BUSENKELL  
& BROWN, LLC   
1201 N. Orange St., Ste. 300 Wilmington, 
Delaware 19801  
mbusenkell@gsbblaw.com 
blehman@gsbblaw.com  
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(Counsel for Column Financial, Inc.) 
David E. Lemke and Tyler Layne 
HOLLAND & KNIGHT LLP  
Nashville City Center 
511 Union Street, Suite 2700 
Nashville, TN 37219 
Tyler.Layne@hklaw.com 
David.Lemke@hklaw.com 

(Counsel for Column Financial, Inc.) 
Trip Nix 
HOLLAND & KNIGHT LLP  
100 Congress Avenue  
Suite 1800 
Austin, TX 78701  
Trip.Nix@hklaw.com 

 
(Counsel for Column Financial, Inc.) 
LANDIS RATH & COBB LLP 
Adam Landis, Richard S. Cobb and  
Joshua B. Brooks 
919 Market Street, Suite 1800 
Wilmington, Delaware 19801 
landis@lrclaw.com 
cobb@lrclaw.com 
brooks@lrclaw.com 

 
(Counsel for Bank of Rantoul) 
Brian A. Sullivan  
WERB & SULLIVAN 
1225 N. King Street, Suite 600 
Wilmington, DE 19801 
bsullivan@werbsullivan.com 

 
(Counsel for Bank of Rantoul) 
John A. Lipinsky 
CLINGEN CALLOW & MCLEAN, LLC 
2300 Cabot Drive, Suite 500 
Lisle, Illinois 60532 
lipinsky@ccmlawyer.com 
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