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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

------------------------------------------------------------ 
 
In re: 
 
MODIVCARE INC., et al., 
 
     Debtors.1 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 25-90309 (ARP) 
 
(Jointly Administered)  
 
 

DEBTORS’ REPLY TO OBJECTION OF THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS TO FINAL APPROVAL OF THE DIP MOTION 

ModivCare Inc. and its debtor affiliates in the above-captioned cases, as debtors and 

debtors in possession, file this reply (the “Reply”) to the Objection of the Official Committee of 

Unsecured Creditors to Final Approval of the DIP Motion [Docket No. 346] (the “Objection”).  

For the reasons set forth herein, the Debtors respectfully request that the Court overrule the 

Objection and enter the Proposed Final Order (as defined below) authorizing the Debtors to enter 

into the DIP Facility2 on a final basis. 

PRELIMINARY STATEMENT 

1. The Objection should be overruled because it lacks any serious argument that the 

DIP Facility, when taken as a whole, is somehow unfair, unreasonable, or not in the best interests 

 
1 A complete list of each of the Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the last four digits 

of each Debtor’s taxpayer identification number (if applicable) may be obtained on the website of the Debtors’ 
claims and noticing agent at https://www.veritaglobal.net/ModivCare.  Debtor ModivCare Inc.’s principal place 
of business and the Debtors’ service address in these Chapter 11 Cases is 6900 E. Layton Avenue, Suite 1100 & 
1200, Denver, Colorado 80237. 

2  The term “DIP Facility” shall have the meaning ascribed to in the Emergency Motion of the Debtors for Entry of 
Interim and Final Orders (A) Authorizing the Debtors to Obtain Postpetition Financing, (B) Granting Liens and 
Providing Claims with Superpriority Administrative Expense Status, (C) Authorizing the Use of Cash Collateral, 
(D) Modifying the Automatic Stay, (E) Scheduling a Final Hearing, and (F) Granting Related Relief 
[Docket No. 4] (the “DIP Motion”).  Capitalized terms used but not otherwise defined herein have the meaning 
assigned to them in the First Day Declaration, the DIP Motion, or the Objection, as applicable. 
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of the Debtors and their estates.  Instead, the Committee cherry-picks certain terms of the DIP 

Facility that it believes, in isolation, are inappropriate, such as the Backstop Premium and the case 

milestones.  The Committee ignores, however, that the Backstop Premium was and remains a 

necessary component of the DIP Facility’s (and junior exit facility’s) integrated package and that 

it has already been approved through entry of the Interim DIP Order at the first day hearing.  

Moreover, the Backstop Premium was a required condition to obtaining both the new‑money DIP 

financing and a committed five‑year junior exit facility.  

2. The Committee also fails to recognize that the DIP Facility was and is the only 

actionable path to secure the liquidity required for the Debtors to operate in chapter 11.  The 

Debtors would have been open to different terms, but the reality is that the Debtors did not have 

any other actionable option (and regardless, the Debtors submit that the DIP Facility is highly 

favorable to them).  Notably, the DIP Facility does not feature a rollup of any prepetition debt and 

upon exit, it will convert in its entirety into a five-year junior exit facility (rather than require cash 

refinancing).  This critical feature allows the Debtors to exit the Chapter 11 Cases without the need 

for a separate equity offering or financing process.  Such additional capital raising would raise 

execution risk and impose considerable additional costs. 

3. The Committee included in its Objection additional arguments (such as objecting 

to the proposed 506(c) surcharge, 552(b) “equities of the case” exception, and marshaling waivers 

and liens on avoidance actions).  These provisions, however, are common for financings of this 

type and are regularly granted to DIP lenders because, among other things, they deserve these 

protections for providing new capital to fund the Debtors’ operations and the restructuring process. 

4. The Debtors have filed the proposed Final Order concurrently with this Reply, 

attached hereto as Exhibit A (the “Proposed Final Order”), with a redline reflecting revisions to 
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the Interim DIP Order attached hereto as Exhibit B, which includes modifications to address 

certain objections raised by the Committee as set forth in the chart attached hereto as Exhibit C 

(the “Reply Chart”).  The Reply Chart also responds to certain other open issues to the extent not 

discussed in more detail below.  The Debtors respectfully submit that this Court should overrule 

the Committee’s remaining objections and approve the DIP Facility on a final basis pursuant to 

the Proposed Final Order. 

REPLY 

I. ENTRY INTO THE DIP FACILITY IS A SOUND EXERCISE OF THE DEBTORS’ BUSINESS 
JUDGEMENT AND NO ACTIONABLE ALTERNATIVE SOURCE OF FINANCING EXISTS. 

5. Courts grant considerable deference to a debtor’s business judgment in obtaining 

postpetition secured credit, so long as the agreement to obtain such credit does not run afoul of the 

provisions of, and policies underlying, the Bankruptcy Code.  See, e.g., In re N. Bay Gen. Hosp., 

Inc., No. 08-20368 (Bankr. S.D. Tex. Jul. 11, 2008) (order approving postpetition financing as 

proper exercise of debtors’ business judgment); In re L.A. Dodgers LLC, 457 B.R. 308, 313 

(Bankr. D. Del. Jul. 22, 2011) (“[C]ourts will almost always defer to the business judgment of a 

debtor in the selection of the [DIP] lender.”). 

6. As further described below and in the Jamal Declaration [Docket No. 12], the 

Debtors only agreed to the terms and conditions of the DIP Facility, including the Backstop 

Premium, following a thorough marketing process, which did not produce any actionable 

alternatives.  The Debtors carefully evaluated and negotiated the terms of the DIP Facility with the 

DIP Lenders in good faith, at arm’s-length, and with the assistance of their advisors.  The Debtors 

believe that they have obtained the best financing package available under the circumstances. 

7. The Committee’s objection to discrete terms of the DIP Facility in isolation, 

including the Backstop Premium, overlooks the critical benefits the DIP Facility delivers as a full 
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package.  First, and most obviously, the DIP Facility provides the Debtors with $100 million in 

incremental liquidity to fund their operations and the Chapter 11 Cases.  Absent access to the DIP 

Facility, the Debtors would not have sufficient liquidity to satisfy obligations essential to their 

operations during these proceedings including, but not limited to, critical prepetition claims (i.e., 

the constituents represented by the Committee) and postpetition payroll, vendor invoices, 

professional fees, and overhead costs.  Failure to secure postpetition financing would cause a 

liquidity crisis that would interrupt (if not shut down) the Debtors’ operations and destroy their 

reorganization efforts.  

8. Second, the DIP Facility is structured to roll into a five-year term loan exit facility 

that will be junior to the Debtors’ revolving exit facility.  This feature is of immense value to the 

Debtors and their stakeholders and provides the Debtors with a path to raise a senior revolving 

facility providing the necessary liquidity to run their business post-emergence. 

9. This structure also alleviates the need for the Debtors to market and pursue 

additional exit financing at emergence – a costly and time consuming process.  Instead, the Debtors 

have proactively locked in exit financing at the outset of the Chapter 11 Cases.  By structuring the 

DIP Facility in this manner, the Debtors are preserving estate resources for the benefit of their 

stakeholders and avoiding the need to pursue financing alternatives that would themselves require 

significant incremental fees, discounts, or additional allocation of equity on account of such fees.  

None of these advantages would be possible without the Backstop Premium, which was a critical 

piece of the parties’ good-faith negotiations and a necessary inducement to the DIP Lenders’ 

agreement to provide the DIP Facility. 

10. As noted above, the Debtors did not receive any actionable alternatives to the 

proposed DIP Facility.  The Debtors, however, did receive one other proposal from one of the 
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Debtors’ largest prepetition equityholders, who also holds Prepetition Second Lien Notes and 

Unsecured Notes (the “Alternate Provider”).  Notably, the Alternate Provider also required a 

backstop fee payable in equity of the reorganized Debtors (10% of such equity).  This alternative 

was not actionable, however, because the Alternate Provider would provide financing only on a 

priming basis to the Prepetition First Lien Lenders.  The Debtors and their advisors analyzed this 

proposal and discussed it with their Prepetition First Lien Lenders, but they would not consent to 

being primed.  In addition, this proposal was premised on an entirely different plan of 

reorganization that did not have support of the Prepetition First Lien Lenders or the Prepetition 

Second Lien Lenders (other than the Alternate Provider).  The Debtors determined, in their 

business judgment, and based upon the advice of their advisors, that the Alternate Provider’s 

financing would result in a costly priming fight that would have undermined stakeholder support 

and confidence at the outset of the Chapter 11 Cases.  Importantly, the proposal by the Alternate 

Provider did not provide the Debtors with a path to exit these Chapter 11 Cases without significant 

additional time and expenses.  In any event, this alternative demonstrates that equity-based 

premiums are not only reasonable, but are increasingly common in the market given the significant 

benefits they provide in structuring postpetition financing facilities. 

11. Based on the foregoing, the DIP Facility is fair, reasonable, and in the best interest 

of the Debtors, and was and remains the only actionable financing option to the Debtors.  

II. PRIOR COURT APPROVAL AND MARKET COMPARABLES SUPPORT THE BACKSTOP 
PREMIUM AS A REASONABLE AND NECESSARY TERM OF THE DIP FACILITY. 

A. The Backstop Premium Has Already Been Approved. 

12. Notwithstanding the Committee’s assertion that “the Court should reserve approval 

of the Backstop Premium until confirmation…”  Objection, ¶ 16, the Court has already approved 
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payment of the Backstop Premium.3  In addition, the Debtors specifically identified the Backstop 

Premium and discussed its approval at the first day hearing with the Court.  Hr’g Tr. 27:21-23, 

Modivcare Inc., No. 25-90309 (ARP) (Bankr. S. D. Tex. Aug. 21, 2025) (“There’s a backstop 

premium that’s earned on the – on an interim basis, payable once the plan is confirmed for 20%”).  

It was clear that the Debtors were seeking Court approval of the Backstop Premium at the Interim 

Hearing.   

13. Absent certainty regarding the Backstop Premium, there is high risk that the DIP 

Lenders will not fund the remainder of the DIP Facility, and that they will not agree to convert the 

DIP Facility to an exit facility.  This certainty is a condition to their continued funding and 

willingness to support the restructuring and the post-reorganized company.  Without it, the DIP 

Facility would not be available, which would jeopardize the Debtors’ ability to continue operations 

and pursue a value-maximizing restructuring.   

14. Moreover, courts in the Fifth Circuit routinely approve backstop commitments 

prior to confirmation hearings, even in highly contested cases.  See, e.g., In re Vanguard Nat. Res., 

Case No. 17-30560 (MI) (S.D. Tex. March 20, 2017) (Docket No. 424) (approving contested 

backstop agreement prior to disclosure statement hearing and confirmation hearing); In re Ultra 

Petroleum Corp., Case No. 16-32202 (MI) (Bankr. S.D. Tex. Jan. 19, 2017) (Docket No. 996) 

(same); In re Linn Energy, LLC, No. 16-60040 (DRJ) (Bankr. S.D. Tex. Nov. 14, 2016) (Docket 

No. 1179) (approving backstop agreement prior to disclosure statement hearing and confirmation 

 
3  See Interim DIP Order [Docket No. 106], ¶ L(ii) (“The terms and conditions of the DIP Facility and the DIP 

Backstop Commitment Letters (as defined in the Restructuring Support Agreement) as set forth in the DIP Loan 
Documents, and the DIP Backstop Commitment Letters and this Interim Order, and the fees, expenses and other 
charges paid and to be paid thereunder or in connection therewith (including, without limitation, the Backstop 
Premium (as defined in the DIP Backstop Commitment Letters)), are fair, reasonable, and the best available 
under the circumstances, and the Debtors’ agreement to the terms and conditions of the DIP Loan Documents and 
to the payment of such fees reflect the Debtors’ exercise of prudent business judgment consistent with their 
fiduciary duties.”) (emphasis added). 
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hearing).  As in those cases, the Backstop Premium should be analyzed in the context of the DIP 

Facility as a whole and in light of the immense benefits that have and will be provided to the 

Debtors and their estates under the DIP Facility.   

B. The Committee’s Reliance on Market Comparables is Without Merit and Fails to 
Assess the Costs and Benefits of the DIP Facility as a Whole. 

15. Prior to entry into the DIP Facility, the Debtors examined a set of 30 comparable 

financings in other chapter 11 cases, which is attached as Exhibit D hereto (the “Debtor 

Comparison Set”).  In connection with their Objection, the Committee examined their own 

comparable set of financings from other chapter 11 cases with a focus solely on backstop fees.  See 

MacGreevey Declaration, Exhibit A (the “Committee Comparison Set”).  The Debtor Comparison 

Set, which is representative of large, complex chapter 11 cases, offers a more complete perspective 

than the Committee Comparison Set.  The Debtor Comparison Set included 11 additional 

precedents that fall within the same selection criteria used by AlixPartners (but were likely 

excluded because they did not include a backstop fee), as well as an additional four comparables 

that were outside of AlixPartners’ date range.  Notably, the Committee Comparison Set excluded 

Jo-Ann Stores which had a 20% backstop fee and 85% of pro forma equity allocated to DIP 

participants. 

16. Unlike many of the comparables the Committee cited that required a cash payment 

and additional funding at exit, the Backstop Premium, structured as equity, avoids draining estate 

resources or liquidity.  The Debtors, in their business judgment and in consultation with their 

advisors, determined that agreeing to the Backstop Premium was not only necessary to secure the 

DIP Facility, but a major benefit of the DIP Facility and the Debtors’ restructuring goals. 

17. Additionally, as a result of negotiations between the Debtors and the DIP Lenders, 

there are no liquidated damages associated with the Backstop Premium.  Accordingly, there are no 
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circumstances under which the Backstop Premium would be paid in cash.  If the Backstop 

Premium were required to be paid in cash, as the Committee seemingly supports, that would 

certainly reduce recoveries for all stakeholders and potentially require additional funding.  Several 

precedents in the Committee Comparison Set required cash fees that either reduce available 

liquidity or require takeout financing at emergence (often with additional fees and discounts), 

including Everstream (both PIK fee and DIP facility require cash repayment at maturity), Wellpath 

(10% backstop fee payable in cash at maturity), Air Methods (8% cash fee), and Cyxtera (6% cash 

fee).  

18. Further, the Committee’s valuation assumptions are wholly unsupported by any 

evidence.  The illustrative $1.2 billion enterprise value asserted by the Committee merely reflects 

the amount implied by the aggregate face amount of the first lien and second lien debt from the 

Debtors’ March 2025 transaction.  There is no actual evidentiary basis to support such valuation.  

In fact, the Debtors have filed their valuation analysis, which supports that value breaks in the debt 

under the First Lien Facility.4  Moreover, because the Backstop Premium is paid in equity, its value 

is contingent on future monetization and could be significantly lower in downside scenarios.  

Looking only at an alleged dollar value of the Backstop Premium divorced from risk, structure, 

and overall DIP Facility economics, as the Committee encourages the Court to do, is not an 

appropriate valuation metric and is without merit. 

19. The Committee also overlooks the fact that the Backstop Premium impacts only the 

First Lien Lenders (who will receive 98% of the reorganized equity pre-dilution) and the Second 

Lien Lenders (who will receive the remaining 2% of reorganized equity pre-dilution).  None of the 

 
4  Notice of Filing of (I) Liquidation Analysis, (II) Financial Projections, and (III) Valuation Analysis with Respect 

to Disclosure Statement for Joint Chapter 11 Plan of Reorganization of ModivCare Inc. and its Debtor Affiliates 
[Docket No. 350] (the “Disclosure Statement Exhibits”). 
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lenders in these groups (who collectively will receive 100% of the reorganized equity pre-dilution) 

have objected to this provision.  In fact, both impacted lender groups overwhelmingly support this 

provision as shown by their entry into the Restructuring Support Agreement. 

20. The Committee’s assertion that the Backstop Premium would be payable even if 

the plan were “dramatically different” is incorrect.  Objection, ¶ 16.  For purposes of the 

Restructuring Support Agreement, the “Plan” that triggers payment of the Backstop Premium is 

the plan of reorganization filed at Docket No. 119.  A materially different plan would not constitute 

the “Plan” under the Restructuring Support Agreement and would not trigger payment of the 

Backstop Premium. 

21. By narrowly focusing their evaluation of the DIP Facility on the Backstop 

Premium, the Committee overlooked certain comparables and failed to evaluate other key terms 

of the DIP Facility that benefit the Debtors and their estates.  In sum, the Backstop Premium is one 

negotiated term within an overall negotiated package that reflects the unique value and structure 

of the DIP Facility, and which is consistent with market comparables.  Given the absence of viable 

alternative financing proposals, the need to provide certainty to DIP Lenders, and the lack of 

objections from any lender within either of the two creditor groups receiving 100% of the 

reorganized equity, the Debtors submit that their decision to enter into the DIP Facility and consent 

to the Backstop Premium is a sound exercise of the Debtors’ business judgment. 

III. THE COMMITTEE’S OBJECTIONS TO THE REMAINING DIP FACILITY TERMS DO NOT 
PROVIDE SUFFICIENT BASIS TO DISREGARD THE DEBTORS’ BUSINESS JUDGMENT TO 
ENTER INTO THE DIP FACILITY.  

A. The Proposed Milestones Are Appropriate. 

22. The Proposed Final Order contains limited milestones that are typical, reasonable, 

and appropriate under the circumstances as shown on Exhibit E attached hereto.  Most 

importantly, none of these proposed milestones require shortening any of the timing requirements 
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contained in the Bankruptcy Code, the Bankruptcy Rules, or the Bankruptcy Local Rules.  First, 

the Debtors must obtain entry of the Final Order approving the DIP Facility and approval of their 

Disclosure Statement by October 6, 2025.  This is 48 days after the Petition Date of August 20, 

2025 and more than sufficient time.  Second, the Debtors must obtain their plan confirmation order 

by November 18, 2025.  This is 90 days after the Petition Date and also well within the required 

noticing periods.  Third, the effective date of the Plan must occur by December 8, 2025, which is 

110 days from the Petition Date.  The Debtors’ business reality leaves no room for delay: their 

most critical assets—customer contracts—are largely terminable at will, meaning any uncertainty 

or extension of the bankruptcy timeline risks irreparable harm to the underlying business, and 

therefore, to the going concern value of the Debtors’ estates.  Simply put, extending the milestones 

is not an option if the Debtors are to preserve going-concern value and avoid a collapse of the 

enterprise. 

23. DIP milestones such as those agreed upon in the DIP Facility are typical 

requirements imposed by lenders in exchange for incremental capital and routinely approved by 

courts.  See e.g., In re Farmland Indus., Inc., 294 B.R. 855, 881 (Bankr. W.D. Mo. 2003) (stating 

that it “was not unreasonable for the DIP Lenders to insist on having a definite timetable”); In re 

Glob. Clean Energy Holdings, Inc., No. 25-90113 (ARP) (Bankr. S.D. Tex. May 29, 2025) 

(Docket No. 218) (approving final DIP and cash collateral order, including case milestones 

contained in the DIP credit agreement); In re Mosaic Sustainable Fin. Corp., No. 25-90196 (CML) 

(Bankr. S.D. Tex. July 2, 2025) (Docket No. 211) (approving final DIP and cash collateral order 

containing certain milestones as a condition of the DIP facility); In re Cutera, Inc., No. 25-90088 

(ARP) (Bankr. S.D. Tex. March 8, 2025) (Docket No. 161) (same); Spicey Partners Real Estate 

Holdings, LLC, No. 24-90572 (CML) (Bankr. S.D. Tex. Jan. 7, 2025) (Docket No. 182) (same); 
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In re McDermott International, Inc., No. 20-30336 (DRJ) (Bankr. S.D. Tex. Feb. 24, 2020) 

(Docket No. 477) (same); In re Sheridan Holding Co. II, LLC, No. 19-35198 (MI) (Bankr. S.D. 

Tex. Oct. 15, 2019) (Docket No. 146) (same); In re Westmoreland Coal Company, No. 18-35672 

(DRJ) (Bankr. S.D. Tex. Nov. 15, 2018) (Docket No. 520) (same).  The 110-day case timeline here 

is reasonable and in-line with other similar chapter 11 cases.  See, e.g., In re Mosaic Sustainable 

Fin. Corp., No. 25-90196 (CML) (Bankr. S.D. Tex. July 2, 2025) (Docket No. 211) (setting forth 

105-day case timeline); In re MLN US Holdco LLC, No. 25-90090 (CML) (Bankr. S.D. Tex. April 

1, 2025) (Docket No. 189) (setting forth seventy-five day case timeline); In re Jervois Tex., LLC, 

No. 25-90002 (CML) (Bankr. S.D. Tex. March 3, 2025); In re AppHarvest Prods., LLC, No. 23-

90745 (DRJ) (Bankr. S.D. Tex. Aug. 25, 2023) (Docket No. 297) (providing, in DIP credit 

agreement, for sixty-day case timeline); In re SiO2 Med. Prods., Inc., No. 23-10366 (JTD) (Bankr. 

D. Del. April 26, 2023) (Docket No. 14) (setting forth a 90-day case timeline).  

24. Based on the realities of the Debtors’ business, the Debtors do not have the luxury 

of spending additional time in chapter 11, but instead need to expeditiously exit to preserve the 

going concern value of their estates.  Contrary to the MacGreevey Declaration [Docket No. 349] 

filed in support of the Committee’s Objection, the Debtors cannot stay in bankruptcy through 

February 2026.  The Committee’s assertion that financial hardship does not justify the milestones 

ignores the point of a value maximizing chapter 11 process.  The DIP Facility was carefully sized 

to support the restructuring process, ensuring sufficient runway for the Debtors to emerge from 

chapter 11 within the timeline established by the DIP milestones.  Prolonging the cases by an 

additional 90 days, as the Committee proposes, or even by a shorter duration, would impose 

increased costs, operational risks, and potential material erosion of value that would significantly 

outweigh any benefit to the Debtors or their estates from extending the milestones.  
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25. The Committee simply labels the proposed milestones as “oppressive” without 

pointing to any provision of the Bankruptcy Code or the Bankruptcy Rules that would render them 

as such.  To the contrary, the proposed milestones fully comply with all notice and process 

requirements under the Bankruptcy Code and Bankruptcy Rules and do not curtail the rights of the 

Committee or any other stakeholder.  

26. The DIP milestones are also not arbitrary.  They were tailored, through an arm’s-

length negotiation, to prevent disruption to the Debtors’ underlying business and to ensure an 

efficient exit from bankruptcy.  In the months leading up to the Chapter 11 Cases, the Debtors’ 

business suffered due to customer non-renewals and lost contract opportunities, making it critical 

to limit additional customer loss and value erosion.  The Committee’s request to delay these 

negotiated DIP milestones risks further material harm to the Debtors’ business and should be 

rejected, as it fails to recognize the importance of maintaining momentum toward a timely and 

value-maximizing restructuring. 

27. Finally, the Committee incorrectly asserts that the milestones “do not allow the 

Committee sufficient time to review diligence, take depositions, and properly investigate potential 

prepetition claims and other confirmation issues, including the broad releases proposed under the 

proposed plan.” Objection, ¶ 32.  Given the Debtors’ ongoing cooperation in providing access to 

diligence materials and the Committee’s retention of highly-experienced professionals, the 

Debtors believe the Committee can complete its investigation within the allotted timeline and 

budget.  The Debtors have already produced a substantial volume of documents relating to the DIP 

Facility and will continue to make rolling productions regarding plan confirmation matters, 

including high-priority materials discussed with Committee counsel. 
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28. As an initial matter, the Debtors promptly set up a data room where they have 

provided the Committee’s financial advisor with voluminous documents and information 

regarding the Debtors’ financials, operations, and contractual relationships.  In addition, the 

Debtors have also provided thousands of documents to the Committee’s counsel in response to the 

Committee’s requests for production (RFPs) related to the second day hearing, fully completing 

their production well in advance of the depositions the Committee took of the Debtors’ witnesses 

on September 25 and 26.  More specifically, within five days of receiving the RFPs, the Debtors 

produced over 1,000 documents, including Board materials, draft DIP budgets, negotiations with 

the Debtors’ lenders, and other email correspondence to the Committee.  Within two weeks – 

again, in advance of the depositions – the Debtors completed their production, totaling 3,659 

documents.  The Debtors have continued to review additional documents in response to a different 

set of RFPs served by the Committee in connection with plan confirmation and expect to make 

rolling productions similarly quickly and to complete their production in response to those RFPs 

well in advance of the proposed confirmation hearing date.  The Committee will have sufficient 

time to review all documents and materials produced and to take depositions on the current case 

schedule. 

29. The fact that the Committee did not receive advance copies of the business plan or 

certain other financing information that is now publicly filed on the docket5 is not, at this stage, a 

basis for delaying the overall bankruptcy timeline (especially when the plan confirmation hearing 

is not for another six weeks).  The Committee will have the opportunity to raise any concerns as 

the discovery process continues to progress. 

 
5  See Disclosure Statement Exhibits [Docket No. 350], filed on September 23, 2025. 
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B. Granting Liens and Superpriority Claims on Unencumbered Assets and Avoidance 
Action Proceeds Is Appropriate and Warranted. 

30. The Committee asserts that the Debtors should not be permitted to grant 

postpetition liens or superpriority claims (whether for the DIP Facility or adequate protection) on 

the proceeds of avoidance actions or upon any other potentially unencumbered assets of the 

Debtors, which the Committee contends “collectively may be of substantial value and, prior to the 

imposition of any DIP or adequate protection liens, would be shared by all of the Debtors’ 

unsecured creditors.”  Objection, ¶¶ 18-22.  This objection is without merit because granting such 

liens and claims is a commonplace feature of postpetition financing, particularly here where such 

liens and claims are being provided in exchange for a DIP facility providing $100 million in 

incremental new money financing. 

31. The Committee fails to recognize that section 364(c)(2) of the Bankruptcy Code 

authorizes debtors in possession to grant “a lien on property of the estate that is not otherwise 

subject to a lien” if the court provides notice and a hearing, and the debtors are “unable to obtain 

unsecured credit.”  11 U.S.C. § 364(c)(2).  Here and as further described in the Jamal Declaration, 

the Debtors, through their proposed investment banker Moelis, conducted an extensive marketing 

process.  Moelis solicited proposals for postpetition financing from fifteen potential third-party 

lenders and three current lenders that are currently not Consenting Creditors, including the 

Alternate Provider.  Other than from the Alternate Provider, the Debtors did not receive a single 

postpetition financing proposal from these third parties.  The third parties were unwilling to extend 

financing to the Debtors due to many factors, including an unwillingness to engage in non-

consensual priming fights and a lack of interest in providing postpetition financing on a junior 

basis.  As described above, the Alternate Provider was also unwilling to provide postpetition 

Case 25-90309   Document 377   Filed in TXSB on 09/29/25   Page 14 of 24



 

15 

financing on an unsecured or junior basis.  In fact, the proposal provided by the Alternate Provider 

was for a priming facility.   

32. In light of the marketing and negotiation process, the proposed DIP Facility is the 

Debtors’ only actionable postpetition financing option.  The Debtors, therefore, have satisfied the 

requirements of section 363(c)(2) and are appropriately providing the DIP Lenders with liens on 

previously unencumbered assets, something any DIP lender would expect under similar 

circumstances.  Accordingly, granting liens on the unencumbered assets is not only appropriate, 

but essential to obtaining any form of postpetition financing. 

33. Additionally, the DIP Liens and Adequate Protection Liens on the proceeds of 

avoidance actions are also an appropriate exercise of the Debtors’ business judgment.  The notion 

that avoidance actions, commercial tort claims, and other unencumbered assets are somehow 

reserved only for unsecured creditors is contrary to applicable law and established precedent.  

See, e.g., 11 U.S.C. §§ 550(a) (preserving recoveries on avoidance actions “for the benefit of the 

estate”) (emphasis added), 541(a)(3), 541(a)(4); In re Tex. Gen. Petrol. Corp., 52 F.3d 1330, 1334 

(5th Cir. 1995) (determining that avoidance action proceeds must be allocated in the claims 

waterfall according to the relative priority of the claimants).  As recognized by the Seventh Circuit: 

Lest this way of resolving the issue be taken to assume that § 550(a) requires that benefit 
flow to unsecured creditors, we add that the statute does not say this. Section 550(a) speaks 
of benefit to the estate—which in bankruptcy parlance denotes the set of all potentially 
interested parties—rather than to any particular class of creditors. 

Mellon Bank, N.A. v. Dick Corp., 351 F.3d 290, 293 (7th Cir. 2003) (emphasis omitted). 

34. Other courts, including courts in this jurisdiction, have adopted the reason of 

Mellon Bank.  See Cambridge Realty West, L.L.C. v. NOP, L.L.C., 2010 WL 4668436, No. 10 

2791 (HGB) (Bankr. E.D. La. Nov. 8, 2010) (“[T]he fact that [the debtor] will then be compelled 

to distribute [avoidance action recoveries] according to contractual and statutory entitlements does 

Case 25-90309   Document 377   Filed in TXSB on 09/29/25   Page 15 of 24



 

16 

not mean that the original recovery does not benefit the estate.”), citing Mellon Bank, 351 F.3d at 

291 (stating that section 550(a) does not “require[] that some benefit flow to unsecured 

creditors . . . . Section 550(a) speaks of benefit to the estate . . . rather than to any particular class 

of creditors.”) (emphasis in original); In re C.W. Min. Co., 477 B.R. 176, 189 (B.A.P. 10th Cir. 

2012) (noting in the context of section 550(a) actions, that “[t]his Court has specifically rejected 

the position that “benefit of the estate” means “payment to general unsecured creditors” and has 

held that “benefit of the estate” should be interpreted broadly.”); In re Calpine Corp., 377 B.R. 

808, 813 (Bankr. S.D.N.Y. 2007) (citing Mellon Bank with approval); In re Fleming Packaging 

Corp., No. 03-82408, 2007 WL 4556985, at *6 (Bankr. C.D. Ill. Dec. 20, 2007) (“This Court does 

not consider Section 550(a)’s ‘for the benefit of the estate’ phraseology as a statutory requirement 

that the unsecured creditors benefit directly from the recovery of an avoided transfer, i.e., that the 

recovered funds end up in the pockets of the unsecured creditors.”). 

35. With respect to the proceeds of avoidance actions, the law is clear that they, along 

with the avoidance actions themselves,6 are property of the Debtors’ estates under section 

541(a)(3) of the Bankruptcy Code—and as with any estate asset, the Debtors may grant adequate 

protection liens or superpriority claims on them to the extent necessary to obtain use of cash 

collateral.  See 11 U.S.C. §§ 361(2), 364(c)(2); see also In re AppliedTheory Corp., No. 02-11868, 

2008 WL 1869770, at *1 (Bankr. S.D.N.Y. Apr. 24, 2008) (“Of course those assets started out 

unencumbered.  But those assets can thereafter be encumbered (or made available to satisfy 

superpriority claims), if necessary to provide adequate protection.  That’s expressly authorized 

 
6  Indeed, the Fifth Circuit has held that avoidance actions are property of the estate that may be sold by a debtor.  

The Cadle Co. v. Mims (In re Moore), 608 F.3d 253, 259-262 (5th Cir. 2010) (holding fraudulent transfer claims 
assertable under § 544(b) of the Bankruptcy Code were property of the estate and could be sold); Briar Cap. 
Working Fund Cap., L.L.C. v. Remmert (Matter of S. Coast Supply Co.), 91 F.4th 376, 381-385 (5th Cir. 2024) 
(holding preference claims arising under § 547 of the Bankruptcy Code are property of the estate that may be 
sold). 
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under section 361(2).”); 11 U.S.C. § 361(2) (“such adequate protection may be provided by . . . 

(2) providing . . . an additional or replacement lien .. . .”).  In the Debtors’ business judgment, they 

determined that providing liens on the proceeds of avoidance actions was necessary to secure the 

proposed DIP Facility. 

36. Further, this Court has ruled that such liens are appropriate in several cases.  In re 

Cobalt Int’l Energy, Inc., Tr. of Jan. 25, 2018 Hr’g at 177-178, Case No. 17-36709 (Bankr. S.D. 

Tex.) [Docket No. 319] (comment of Isgur, J.) (“There is nothing impermissible about granting a 

lien on the proceeds of avoidance actions. I agree with the arguments that have been made that the 

avoidance actions are property of the [e]state, they are not property of the unsecured creditors...”); 

see also In re Venator Materials PLC, Case No. 23-90301 (DRJ) [Docket No. 213] (Bankr. S.D. 

Tex. June 12, 2023) ¶ 7; In re Monitronics Int’l, Inc., Case No. 23-90332 (CML) [Docket No. 140] 

(Bankr. S.D. Tex. June 8, 2023) ¶ 7; In re Avaya Inc., Case No. 23-90088 (DRJ) [Docket No. 278] 

(Bankr. S.D. Tex. Mar. 7, 2023) ¶ 13; In re Party City Holdco Inc., Case No. 23-90005 (DRJ) 

[Docket No. 587] (Bankr. S.D. Tex. Mar. 3, 2023) ¶ 7; In re Altera  Infrastructure L.P., Case No. 

22-90130 (MI) [Docket No. 416] (Bankr. S.D. Tex. Oct. 7, 2022) ¶ 6; In re Talen Energy Supply, 

LLC, Case No. 22-90054 (MI) [Docket No. 588] (Bankr. S.D. Tex. June 17, 2022) ¶ 8.   

37. Moreover, liens on proceeds of avoidance actions are particularly appropriate in 

cases such as these where adequate protection liens on unencumbered assets may prove 

insufficient, especially given the fact that the Debtors have limited unencumbered assets upon 

which replacement liens can be provided.  See In re Metaldyne Corp., No. 09-13412, 2009 WL 

2883045, at *4 (Bankr. S.D.N.Y. June 23, 2009) (approving grant of lien on proceeds of avoidance 

actions where, among other things, “[t]he Debtors have only limited unencumbered assets upon 

which replacement liens can be provided”). 
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38. Lastly, the Committee’s assertion that the Prepetition First Lien Lenders are 

funding these Chapter 11 Cases to pursue a “judicial foreclosure” is wholly inaccurate.  The 

Debtors use of senior secured funds in the form of the DIP Facility to pay junior creditors, 

including $180 million in prepetition critical vendor payments, payroll, suppliers, and certain trade 

vendors essential to the Debtors’ business, demonstrates a clear commitment to the continued 

management, operation, and preservation of the Debtors’ business for the benefit of all parties in 

interest, not just the Prepetition First Lien Lenders.  The granting of liens on previously 

unencumbered assets to the DIP Lenders is a standard feature of debtor-in-possession financing 

and is not a judicial foreclosure.  Rather, it is a necessary protection for those providing new money 

to support the Debtors’ ongoing operations and restructuring efforts, and does not result in the 

transfer of ownership or control of the Debtors’ assets outside the ordinary course or through a 

foreclosure process. 

C. The Waivers of Surcharge Rights, “Equities of the Case” Exception, and Marshaling 
Are Appropriate. 

39. The waivers at issue—section 506(c), section 552(b), and marshaling—are 

standard provisions in postpetition financing, routinely approved by courts and essential to 

securing postpetition financing.  Courts in this district have repeatedly granted such waivers over 

objections.  See, e.g., In re Sunnova Energy International Inc., No. 25-90160 (ARP) (Bankr. S.D. 

Tex. July 11, 2025) [Docket No. 408] (approving on a final basis the debtors’ section 506(c) waiver 

despite objection by the unsecured creditors committee); In re Mosaic Sustainable Fin. Corp., No. 

25-90196 (CML) (Bankr. S.D. Tex. July 2, 2025) [Docket No. 211] (approving on a final basis the 

debtors’ section 506(c), 552(b), and marshaling waivers over unsecured creditors committee’s 

objection); In re Vertex Energy, Inc., No. 24-90507 (CML) (Bankr. S.D. Tex. Oct. 29, 2024) 

[Docket No. 332] (approving on a final basis the debtors’ section 506(c), 552(b) and marshaling 
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waivers, each as except to the extent of the carve out, over the objection of the unsecured creditors 

committee); In re Cobalt International Energy, Inc., No. 17-36709 (MI) (Bankr. S.D. Tex. Jan. 

25, 2018) [Docket No. 301] (approving the debtors’ section 506(c) waiver subject to the carveout 

for professional fees despite objection by the unsecured creditors committee); In re CJ Holding 

Co., No. 16-33590 (DRJ) (Bankr. S.D. Tex. Sept. 25, 2016) [Docket No. 497] (same); In re Linn 

Energy, LLC, No. 16-60040 (DRJ) (Bankr. S.D. Tex. Jul. 29, 2016) [Docket No. 730] (same). 

40. The Debtors exercised their discretion to grant these waivers as part of a holistic, 

heavily negotiated DIP Facility, without which the DIP Lenders would not have agreed to fund 

these cases.  The 506(c) waiver, in particular, is a critical component, ensuring that the DIP 

Lenders’ collateral is not subject to unforeseen surcharges outside the DIP Budget, thereby 

preserving the benefit of their bargain and the integrity of the negotiated deal. 

41. Similarly, the section 552(b) waiver is justified and typical in these circumstances, 

serving as a key bargaining chip to protect secured creditors against the diminution in value of 

their collateral—especially where, as here, there is a risk of undersecured positions.  The 

marshaling waiver, likewise, is both appropriate and customary in DIP orders.  See, e.g., In re 

RunItOneTime LLC, No. 25-90191 (ARP) (Bankr. S.D. Tex. Aug. 27, 2025) [Docket No. 171] 

(approving DIP financing that provided for 506(c), 552(b), and marshaling waivers); In re Lion 

Ribbon Texas Corp., No. 25-90164 (CML) (Bankr. S.D. Tex. Aug. 5, 2025) [Docket No. 267]  

(same); In re Ascend Performance Materials Holdings Inc., No. 25-90127 (CML) (Bankr. S.D. 

Tex. May 29, 2025) [Docket No. 389] (same); In re Hearthside Foods Solutions LLC, et al., No. 

24-90586 (APR) (Bankr. S.D. Tex. Dec. 18, 2024) [Docket No. 214] (same); In re Wellpath 

Holdings, Inc., No. 24-90533 (ARP) (Bankr. S.D. Tex. Dec. 11, 2024) [Docket No. 388] (same); 

In re Noble House Home Furnishings LLC, No. 23-90773 (CML) (Bankr. S.D. Tex. Oct. 4, 2023) 

Case 25-90309   Document 377   Filed in TXSB on 09/29/25   Page 19 of 24



 

20 

[Docket No. 130] (same); In re Altera Infrastructure L.P., No. 22-90310 (MI) (Bankr. S.D. Tex. 

Oct. 7, 2022) (Docket No. 416) (same); In re Wash. Prime Grp. Inc., No. 21-31948 (MI) (Bankr. 

S.D. Tex. July 8, 2021) (Docket No. 267) (same); In re Frontera Holdings LLC No 21-30354 (MI) 

(Bankr. S.D. Tex. Feb. 23, 2021) (Docket No. 149) (same); and In re Gulfport Energy Corp., No. 

20-35562 (DRJ) (Bankr. S.D. Tex. Dec. 18, 2020) (Docket No. 468) (same).  Collectively, these 

waivers reflect the practical realities of DIP financings, and their removal would fundamentally 

alter the terms to which the parties reached agreement through an arm’s length negotiation.7 

D. The Committee Professional Fee Budget Is Reasonable and Appropriate. 

42. The Committee also contends that the Committee Carve-Out and the Investigation 

Budget “improperly hamstring the Committee’s ability to perform its fiduciary duties…”  

Objection, ¶ 30.  The Debtors submit that these arguments are without merit based upon the facts 

and circumstances of these Chapter 11 Cases. 

43. First, the Proposed Final Order has increased the investigation budget for the 

Committee from $50,000 to $250,000.  See Proposed Final Order, ¶ 16.  Second, it is customary 

for creditors committee professional fees to be lower than those of the debtors’ and lenders’ 

professionals, given a committee’s more limited role in a chapter 11 case.  The same logic applies 

here in establishing the Committee’s professional fee budget for the Chapter 11 Cases.  The 

Proposed Final Order’s fee structure is both reasonable and consistent with market practice, and 

does not circumvent any statutory protections under the Bankruptcy Code.  See, e.g., In re 

 
7  While these waivers are typical in DIP orders, the Debtors note that the Committee is not permitted to invoke the 

doctrine of marshalling.  See Galey & Lord, Inc. v. Arley Corp. (In re Arlco, Inc.), 239 B.R. 261, 274 (Bankr. 
S.D.N.Y. 1999) (holding that unsecured creditors have no right to invoke the doctrine of marshaling); see also In 
re Mesa Int’l, Inc., 79 B.R. 669, 672 (Bankr. S.D. Tex. 1987) (holding that an unsecured creditor “falls outside 
the class of creditors able to request [marshaling]”); In re Craner, 110 B.R. 111, 123 (Bankr. N.D.N.Y. 1988), 
rev’d on other grounds (“[A]n unsecured creditor may not avail himself of the doctrine of marshalling assets as it 
is basically a protection for junior secured creditors. …”).  
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RunItOneTime LLC, No. 25-90191 (ARP) (Bankr. S.D. Tex. Aug. 27, 2025) [Docket No. 171] 

(approving a final debtor-in-possession financing order with an investigation budget of $100,000); 

In re Lion Ribbon Texas Corp., No. 25-90164 (CML) (Bankr. S.D. Tex. Aug. 5, 2025) [Docket 

No. 267] (approving a final debtor-in-possession financing order with an investigation budget of 

$100,000); In re Ascend Performance Materials Holdings Inc., No. 25-90217 (CML) (Bankr. S.D. 

Tex. May 29, 2025) [Docket No. 389] (approving a final debtor-in-possession financing order with 

an investigation budget of $200,000); In re Glob. Clean Energy Holdings, Inc., No. 25-90113 

(ARP) (Bankr. S.D. Tex. May 29, 2025) [Docket No. 218] (approving a final debtor-in-possession 

financing order with an investigation budget of $200,000); In re Hearthside Foods Solutions LLC, 

No. 24-90586 (APR) (Bankr. S.D. Tex. Dec. 18, 2024) [Docket No. 214] (approving a final debtor-

in-possession financing order with an investigation budget of $200,000); In re Wellpath Holdings, 

Inc., No. 24-90533 (ARP) (Bankr. S.D. Tex. Dec. 11, 2024) [Docket No. 388] (approving a final 

debtor-in-possession financing order with an investigation budget of $150,000); In re Altera 

Infrastructure L.P., No. 22-90130 (MI) (Bankr. S.D. Tex. Oct. 7, 2022) [Docket No. 416] 

(approving a final debtor-in-possession financing order with an investigation budget of $100,000);  

In re Limetree Bay Servs., LLC, No. 21-32351 (DRJ) [Docket No. 495] (Bankr. S.D. Tex. Aug. 

27, 2021) (approving a final debtor-in-possession financing order with an investigation budget of 

$200,000); In re Tailored Brands, Inc., No. 20-33900 (MI) (Bankr. S.D. Tex. Sept. 2, 2020) 

[Docket No. 512] (approving a final debtor-in-possession financing order with an investigation 

budget of $150,000). 

CONCLUSION 

44. The proposed DIP Facility represents the best (and only) financing available to the 

Debtors.  The Debtors entered into the proposed DIP Facility following extensive, good faith, and 

arm’s-length negotiations, and the terms therein represent the sound exercise of the Debtors’ 
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business judgment.  For these reasons the Committee’s Objection should be overruled, and the 

relief requested in the DIP Motion should be granted on a final basis.  

 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Final 

Order granting the relief requested in the DIP Motion and such other and further relief as may be 

just and proper. 

Dated: September 29, 2025 
 Houston, Texas 

Respectfully submitted,  
 
/s/ Timothy A. (“Tad”) Davidson II 

 HUNTON ANDREWS KURTH LLP  
Timothy A. (“Tad”) Davidson II (Texas Bar No. 24012503) 
Catherine A. Rankin (Texas Bar No. 24109810) 
Brandon Bell (Texas Bar No. 24127019) 
600 Travis Street, Suite 4200  
Houston, TX 77002  
Telephone: (713) 220-4200  
Email: taddavidson@hunton.com 
            catherinerankin@hunton.com 
            bbell@hunton.com 
 
-and- 
 
LATHAM & WATKINS LLP 
Ray C. Schrock (NY Bar No. 4860631) 
Keith A. Simon (NY Bar No. 4636007) 
George Klidonas (NY Bar No. 4549432) 
Jonathan J. Weichselbaum (NY Bar No. 5676143) 
1271 Avenue of the Americas 
New York, NY 10020 
Telephone: (212) 906-1200 
Email: ray.schrock@lw.com 
            keith.simon@lw.com 

george.klidonas@lw.com 
jon.weichselbaum@lw.com 

 
 Proposed Attorneys for the Debtors  

and Debtors in Possession 
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US-DOCS\163762939 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

------------------------------------------------------------ 
 
In re: 
 
MODIVCARE INC., et al., 
 
     Debtors.1 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 25-90309 (ARP) 
 
(Jointly Administered)  
 
 

FINAL ORDER (A) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION 
FINANCING, (B) GRANTING LIENS AND PROVIDING CLAIMS WITH 

SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (C) AUTHORIZING THE 
USE OF CASH COLLATERAL, (D) MODIFYING THE AUTOMATIC STAY, AND (E) 

GRANTING RELATED RELIEF 
[Relates to Docket Nos. 4 & 106] 

 
Upon the emergency motion, dated August 20, 2025 [Docket No. 4] (the “DIP Motion”), 

of ModivCare Inc. and the other debtors and debtors-in-possession (collectively, the “Debtors”), 

in the above-referenced chapter 11 cases (these “Chapter 11 Cases”), seeking entry of an interim 

order (the “Interim Order”) and a final order (this “Final Order”) pursuant to sections 105, 361, 

362, 363, 364(c), 364(d), 364(e), 503, 507, and 552 of chapter 11 of title 11 of the United States 

Code (as amended, the “Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rules 2002-1, 4001-1(b), 4002-

1, and 9013-1 of the Local Rules of the United States Bankruptcy Court for the Southern District 

 
1 A complete list of each of the Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the last four digits 

of each Debtor’s taxpayer identification number (if applicable) may be obtained on the website of the Debtors’ 
claims and noticing agent at https://www.veritaglobal.net/ModivCare.  Debtor ModivCare Inc.’s principal place 
of business and the Debtors’ service address in these Chapter 11 Cases is 6900 E. Layton Avenue, Suite 1100 & 
1200, Denver, Colorado 80237. 
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of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex Cases in the Southern 

District of Texas (the “Complex Case Procedures”), that, among other things: 

(i) authorizes the Debtor designated as “Borrower” under, and as defined in, the DIP 
Credit Agreement (as defined below) (the “Borrower”) to obtain, and the other 
guarantors (the “DIP Guarantors”) under the DIP Loan Documents (as defined 
below) to unconditionally guaranty, jointly and severally, the Borrower’s 
obligations in respect of, senior secured priming and superpriority postpetition 
financing, which would consist of a term loan facility for up to $100 million in 
principal amount (the “DIP Facility”) and loans extended under the DIP Facility, 
(the “DIP Loans”), pursuant to the terms of (x) this Final Order, (y) that certain 
Superpriority Secured Debtor in Possession Credit Agreement (as the same may be 
amended, restated, supplemented, or otherwise modified from time to time in 
accordance with its terms, the “DIP Credit Agreement”),2 by and among the 
Borrower, the DIP Guarantors, Wilmington Trust, as administrative agent and 
collateral agent (in such capacity, collectively, the “DIP Agent”), and the other 
financial institutions party to the DIP Credit Agreement as “Lenders” under, and as 
defined in, the DIP Credit Agreement (collectively, the “DIP Lenders,” and 
together with the DIP Agent and any other party to which DIP Obligations (as 
defined below) are owed, the “DIP Secured Parties”), in substantially the form 
attached as Exhibit A of the Interim Order, and (z) any and all other Loan 
Documents (as defined in the DIP Credit Agreement, and together with the DIP 
Credit Agreement, collectively, the “DIP Loan Documents”), to: (A) fund, among 
other things, ongoing working capital, general corporate expenditures and other 
financing needs of the Debtors (including Allowed Professional Fees), (B) pay 
certain adequate protection amounts to the Prepetition First Lien Secured Parties 
(as defined below) as described below, (C) pay certain transaction fees and other 
costs and expenses of administration of the Chapter 11 Cases, and (D) pay fees and 
expenses (including reasonable attorneys’ fees and expenses) and interest owed to 
the DIP Secured Parties under the DIP Loan Documents and this Final Order; 

(ii) approves the terms of, and authorizes the Debtors to execute and deliver, and 
perform under, the DIP Loan Documents and authorizes and empowers the Debtors 
to perform such other and further acts as may be required in connection with the 
DIP Loan Documents and this Final Order; 

(iii) grants (x) to the DIP Agent, for the benefit of itself and the other DIP Secured 
Parties, Liens on all of the DIP Collateral (as defined below) pursuant to sections 
364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code, which Liens shall be 
senior to the Primed Liens (as defined below) and shall be junior solely to the 
Carve-Out (as defined below) and any valid, enforceable and non-avoidable Liens 
that are (A) in existence on the Petition Date (as defined below), (B) either perfected 

 
2   Unless otherwise specified herein, all capitalized terms used herein without definition shall have the respective 

meanings given to such terms in the DIP Credit Agreement.   
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as of the Petition Date or perfected subsequent to the Petition Date solely to the 
extent permitted by section 546(b) of the Bankruptcy Code, and (C) senior in 
priority to the Prepetition First Liens (as defined below) and Prepetition Second 
Liens (as defined below) after giving effect to any intercreditor or subordination 
agreement (all such Liens, collectively, the “Prepetition Prior Liens”) and (y) to the 
DIP Secured Parties, pursuant to section 364(c)(1) of the Bankruptcy Code, 
superpriority administrative claims (junior solely to the Carve-Out) having recourse 
to all prepetition and postpetition property of the Debtors’ estates, now owned or 
hereafter acquired and the proceeds of each of the foregoing, including,3 upon entry 
of the Interim Order, any proceeds of actions brought under section 549 of the 
Bankruptcy Code, and upon entry of this Final Order, the proceeds of Avoidance 
Actions (as defined below), and in all respects with respect to clauses (x) and (y) 
shall be subject to the relative priorities set forth on Schedule 1 hereto;   

(iv) authorizes the Debtors to use “cash collateral,” as such term is defined in section 
363(a) of the Bankruptcy Code (the “Cash Collateral”), including Cash Collateral in 
which the Prepetition First Lien Secured Parties (as defined below), the Prepetition 
Second Lien Secured Parties (as defined below) and/or the DIP Secured Parties have 
a Lien or other interest, in each case whether existing on the Petition Date, arising 
pursuant to this Final Order or otherwise;   

(v) modifies the automatic stay imposed by section 362 of the Bankruptcy Code solely 
to the extent necessary to implement and effectuate the terms and provisions of the 
DIP Loan Documents and this Final Order; 

(vi) authorizes the Borrower to borrow upon entry of this Final Order under the DIP 
Facility in an aggregate outstanding principal amount of $100 million in the 
aggregate ($37.5 million incremental from the amount approved in the Interim 
Order) which shall be funded into the DIP Account (as defined below) with release 
subject to the terms and conditions of the DIP Credit Agreement, and authorizes the 
DIP Guarantors to unconditionally guaranty such obligations jointly and severally; 

(vii) grants the Prepetition First Lien Secured Parties, as of the Petition Date and in 
accordance with the relative priorities set forth herein, the Prepetition First Lien 
Adequate Protection (as defined below), which consists of, among other things, First 
Lien Adequate Protection Liens (as defined below), First Lien Adequate Protection 
Superpriority Claims (as defined below) and current payment of accrued and unpaid 
prepetition and postpetition reimbursable fees and expenses; 

(viii) waives certain rights of the Debtors to surcharge collateral pursuant to section 506(c) 
of the Bankruptcy Code;  

 
3  As used herein, the words “including” or “include” and variations thereof shall not be deemed to be terms of 

limitation and shall be deemed to be followed by the words “without limitation.” 
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(ix) provides for the immediate effectiveness of this Final Order and waives any 
applicable stay (including under Bankruptcy Rule 6004) to permit such immediate 
effectiveness; and 

(x) grants related relief. 

Having considered the DIP Motion, the DIP Credit Agreement, the Declaration of Zul 

Jamal in Support of the Debtors’ Motion to Obtain Postpetition Debtor-in-Possession Financing 

(the “Jamal Declaration”) and the Declaration of Chad J. Sandler in Support of Debtors’ Chapter 

11 Petitions and First Day Relief (the “First Day Declaration,” and together with the Jamal 

Declaration, the “DIP Motion Declarations”), and the evidence submitted or proffered at the 

hearing on this Final Order (the “Final Hearing”); and in accordance with Bankruptcy Rules 2002, 

4001(b), 4001(c), and 4001(d), and 9014 and all applicable Bankruptcy Local Rules, notice of the 

DIP Motion and the Final Hearing having been provided pursuant to Bankruptcy Rule 

4001(b)(1)(C); an Interim Hearing having been held and concluded on August 21, 2025; a Final 

Hearing having been held and concluded on September 30, 2025; and it appearing that approval 

of the relief requested in the DIP Motion is fair and reasonable and in the best interests of the 

Debtors, their creditors, their estates and all parties in interest, and is essential for the continued 

operation of the Debtors’ businesses and the preservation of the value of the Debtors’ assets; and 

it appearing that the Debtors’ entry into the DIP Credit Agreement is a sound and prudent exercise 

of the Debtors’ business judgment; and after due deliberation and consideration, and good and 

sufficient cause appearing therefor: 

THIS COURT MAKES THE FOLLOWING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW:4 

A. Petition Date.  On August 20, 2025 (the “Petition Date”), each of the 

 
4  Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings 

of fact, as appropriate, pursuant to Bankruptcy Rule 7052.   
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Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the 

United States Bankruptcy Court for the Southern District of Texas, Houston Division (this 

“Court”).  The Debtors have continued in the management and operation of their businesses and 

properties as debtors-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.  

On September 5, 2025, the United States Trustee for the Southern District of Texas (the “United 

States Trustee”) appointed an official committee of unsecured creditors (the “Committee”) 

[Docket No. 124].  No request for the appointment of a trustee or an examiner has been made in 

the Chapter 11 Cases. 

B. Jurisdiction and Venue.  This Court has jurisdiction over these Chapter 11 

Cases, the DIP Motion and the parties and property affected hereby pursuant to 28 U.S.C. § 1334.  

This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue for these Chapter 11 Cases and 

proceedings on the DIP Motion is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409.  The statutory and other predicates for the relief sought herein are sections 105, 361, 362, 

363, 364, 507 and 552 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004, and 9014 

and the Bankruptcy Local Rules. 

C. Notice.  The Final Hearing is being held pursuant to the authorization of 

Bankruptcy Rule 4001.  Notice of the Final Hearing has been provided by the Debtors, whether by 

facsimile, electronic mail, overnight courier or hand delivery, to certain parties in interest, 

including: (i) the United States Trustee, (ii) those entities or individuals included on the Debtors’ 

list of thirty (30) largest unsecured creditors on a consolidated basis, (iii) counsel to the Prepetition 

First Lien Agent (as defined below), (iv) the Prepetition First Lien Agent, (iv) counsel to the 

Prepetition Second Lien Trustee (as defined below), (v) the Prepetition Second Lien Trustee, (vi) 

the DIP Agent, (vii) counsel to the DIP Agent, (viii) all other known lienholders, (ix) the United 
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States Attorney for the Southern District of Texas; (x) the Internal Revenue Service; (xi) the 

Securities and Exchange Commission; and (xii) the state attorneys general for states in which the 

Debtors conduct business.  Under the circumstances, such notice of the DIP Motion, the relief 

requested therein, and the Final Hearing complies with Bankruptcy Rule 4001(b), (c) and (d) and 

the Bankruptcy Local Rules, and no other or further notice need be provided for entry of this Final 

Order.  

D. The Prepetition First Lien Facility.  The Prepetition First Lien Secured 

Parties (as defined below) have asserted, and the Debtors, pending the conclusion of the 

investigation (the “Independent Investigation”) being undertaken by Quinn Emanuel Urquhart & 

Sullivan, LLP (“Quinn”) and notwithstanding anything in the Interim Order to the contrary, believe 

as of the date hereof, as follows: 

(i) Prepetition First Lien Facility.  Pursuant to that certain Credit 

Agreement, dated as of February 3, 2022 (as amended, restated or otherwise modified from time 

to time, the “Prepetition First Lien Credit Agreement,” and collectively with any other agreements 

and documents executed or delivered in connection therewith, including the “Loan Documents” 

as defined therein, each as may be amended, restated, supplemented, or otherwise modified from 

time to time, the “Prepetition First Lien Loan Documents”), among (a) ModivCare Inc., as 

borrower, and the other Debtors that are Subsidiary Guarantors (as defined in the Prepetition First 

Lien Credit Agreement), (b) the other financial institutions party thereto as “Lenders” 

(collectively, the “Prepetition First Lien Lenders”), and (c) JPMorgan Chase Bank, N.A. and any 

successor in interest thereto, as administrative agent and collateral agent (in such capacities, the 

“Prepetition First Lien Agent” and, together with the Prepetition First Lien Lenders and any other 

party to which Prepetition First Lien Obligations are owed, the “Prepetition First Lien Secured 
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Parties”), the Prepetition First Lien Secured Parties agreed to extend loans and other financial 

accommodations to, and issue letters of credit for the account of, the Borrower pursuant to the 

Prepetition First Lien Loan Documents.  All obligations of the Debtors arising under the 

Prepetition First Lien Credit Agreement (including the “Obligations” as defined therein, whether 

or not arising under the Prepetition First Lien Loan Documents) or the other Prepetition First Lien 

Loan Documents shall collectively be referred to herein as the “Prepetition First Lien Obligations.” 

(ii) Prepetition First Liens and Prepetition First Lien Collateral.  Pursuant 

to the Collateral Documents (as defined in the Prepetition First Lien Credit Agreement) (as such 

documents were amended, restated, supplemented, or otherwise modified from time to time, the 

“Prepetition First Lien Collateral Documents”), by and among each of the Subsidiary Guarantors 

party thereto (the “Grantors”) and the Prepetition First Lien Agent, each Grantor granted to the 

Prepetition First Lien Agent, for the benefit of itself and the other Prepetition First Lien Secured 

Parties, to secure the Prepetition First Lien Obligations, a first priority security interest in and 

continuing Lien (the “Prepetition First Liens”) on substantially all of such Grantor’s assets and 

properties (which, for the avoidance of doubt, includes Cash Collateral) and all proceeds, products, 

accessions, rents, and profits thereof, in each case whether then owned or existing or thereafter 

acquired or arising.  All “Collateral” as defined in the Prepetition First Lien Credit Agreement 

granted or pledged by such Grantors pursuant to any Prepetition First Lien Collateral Document 

or any other Prepetition First Lien Loan Document shall collectively be referred to herein as the 

“Prepetition First Lien Collateral.”  As of the Petition Date, (I) the Prepetition First Liens (a) are 

legal, valid, binding, enforceable, and perfected Liens, (b) were granted to, or for the benefit of, 

the Prepetition First Lien Secured Parties for fair consideration and reasonably equivalent value, 

(c) are not subject to avoidance, recharacterization, or subordination pursuant to the Bankruptcy 
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Code or applicable non-bankruptcy law (except for the priming contemplated herein), and (d) are 

subject and subordinate only to (A) the DIP Liens (as defined below), (B) the Carve-Out (as 

defined below), and (C) the Prepetition Prior Liens, and (II) (w) the Prepetition First Lien 

Obligations constitute legal, valid, and binding obligations of the applicable Debtors, enforceable 

in accordance with the terms of the applicable Prepetition First Lien Loan Documents (other than 

in respect of the stay of enforcement arising from section 362 of the Bankruptcy Code), (x) no 

setoffs, recoupments, offsets, defenses, or counterclaims to any of the Prepetition First Lien 

Obligations exist, (y) no portion of the Prepetition First Lien Obligations or any payments made 

to any or all of the Prepetition First Lien Secured Parties are subject to avoidance, disallowance, 

disgorgement, recharacterization, recovery, subordination, attack, offset, counterclaim, defense, or 

“claim” (as defined in section 101(5) of the Bankruptcy Code) of any kind pursuant to the 

Bankruptcy Code or applicable non-bankruptcy law, and (z) each of the Guarantees (as defined in 

the Prepetition First Lien Credit Agreement) shall continue in full force and effect to 

unconditionally guaranty the Prepetition First Lien Obligations notwithstanding any use of Cash 

Collateral permitted hereunder or any financing and financial accommodations extended by the 

DIP Secured Parties to the Debtors pursuant to the terms of this Final Order or the DIP Loan 

Documents.  

(iii) Amounts Owed under Prepetition First Lien Loan Documents.  As of the 

Petition Date, the applicable Debtors owed the Prepetition First Lien Secured Parties, pursuant to 

the Prepetition First Lien Loan Documents, without defense, counterclaim, reduction or offset of 

any kind, in respect of loans made, letters of credit issued and other financial accommodations 

made by the Prepetition First Lien Secured Parties, (x) an aggregate principal amount of not less 

than $78,750,000 with respect to the Incremental Term Loans (as defined in the Prepetition First 
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Lien Credit Agreement) (y) an aggregate principal amount of not less than $270,699,086 with 

respect to the Revolving Facility (as defined in the Prepetition First Lien Credit Agreement), but 

excluding outstanding letters of credit, and (z) and an aggregate principal amount of not less than 

$522,239,937 with respect to the Term Loan Facility (as defined in the Prepetition First Lien Credit 

Agreement), plus all accrued and hereafter accruing and unpaid interest thereon and any additional 

fees, expenses (including any reasonable attorneys’, accountants’, appraisers’, and financial 

advisors’ fees and expenses that are chargeable or reimbursable under the Prepetition First Lien 

Loan Documents), and other amounts now or hereafter due under the Prepetition First Lien Loan 

Documents. 

E. The Prepetition Second Lien Facility.  The Prepetition Second Lien 

Secured Parties (as defined below) have asserted, and the Debtors, pending the conclusion of the 

Independent Investigation and notwithstanding anything in the Interim Order to the contrary, 

believe as of the date hereof, as follows: 

(i) Prepetition Second Lien Facility.  Pursuant to that certain Second 

Lien Senior Secured PIK Toggle Notes Indenture, dated as of March 7, 2025 (as amended, restated 

or otherwise modified from time to time, the “Prepetition Second Lien Indenture,” and collectively 

with any other agreements and documents executed or delivered in connection therewith, including 

the “Loan Documents” as defined therein, each as may be amended, restated, supplemented, or 

otherwise modified from time to time, the “Prepetition Second Lien Loan Documents” together 

with the Prepetition First Lien Loan Documents, the “Prepetition Loan Documents”), among (a) 

ModivCare Inc., as issuer, and the other Debtors that are guarantors, (b) the Holders of Notes (as 

defined in the Prepetition Second Lien Indenture) issued in connection therewith (collectively, the 

“Prepetition Second Lien Noteholders”), and (c) Ankura Trust Company, LLC, as notes collateral 
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agent (in such capacity, the “Prepetition Second Lien Trustee” and, together with the Prepetition 

Second Lien Noteholders and any other party to which Prepetition Second Lien Obligations are 

owed, the “Prepetition Second Lien Secured Parties”), the Prepetition Second Lien Secured Parties 

agreed to extend financial accommodations to the Borrower pursuant to the Prepetition Second 

Lien Loan Documents.  All obligations of the Debtors arising under the Prepetition Second Lien 

Indenture (including the “Obligations” as defined therein, whether or not arising under the 

Prepetition Second Lien Loan Documents) or the other Prepetition Second Lien Loan Documents 

shall collectively be referred to herein as the “Prepetition Second Lien Obligations.” 

(ii) Prepetition Second Liens and Prepetition Second Lien Collateral.  

Pursuant to the Security Documents (as defined in the Prepetition Second Lien Indenture) (as such 

documents were amended, restated, supplemented, or otherwise modified from time to time, the 

“Prepetition Second Lien Collateral Documents”), by and among each of the Grantors and the 

Prepetition Second Lien Trustee, each Grantor granted to the Prepetition Second Lien Trustee, for 

the benefit of itself and the other Prepetition Second Lien Secured Parties, to secure the Prepetition 

Second Lien Obligations, a second priority security interest in and continuing Lien (the 

“Prepetition Second Liens”) on substantially all of such Grantor’s assets and properties (which, 

for the avoidance of doubt, includes Cash Collateral) and all proceeds, products, accessions, rents, 

and profits thereof, in each case whether then owned or existing or thereafter acquired or arising.  

All “Collateral” as defined in the Prepetition Second Lien Indenture granted or pledged by such 

Grantors pursuant to any Prepetition Second Lien Collateral Document or any other Prepetition 

Second Lien Loan Document shall collectively be referred to herein as the “Prepetition Second 

Lien Collateral.”  As of the Petition Date, (I) the Prepetition Second Liens (a) are legal, valid, 

binding, enforceable, and perfected Liens, (b) were granted to, or for the benefit of, the Prepetition 
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Second Lien Secured Parties for fair consideration and reasonably equivalent value, (c) are not 

subject to avoidance, recharacterization, or subordination pursuant to the Bankruptcy Code or 

applicable non-bankruptcy law (except for the priming contemplated herein), and (d) are subject 

and subordinate only to (A) the DIP Liens (as defined below), (B) the Prepetition First Liens, (C) 

the Carve-Out (as defined below), and (D) the Prepetition Prior Liens, and (II) (w) the Prepetition 

Second Lien Obligations constitute legal, valid, and binding obligations of the applicable Debtors, 

enforceable in accordance with the terms of the applicable Prepetition Second Lien Loan 

Documents (other than in respect of the stay of enforcement arising from section 362 of the 

Bankruptcy Code), (x) no setoffs, recoupments, offsets, defenses, or counterclaims to any of the 

Prepetition Second Lien Obligations exist, (y) no portion of the Prepetition Second Lien 

Obligations or any payments made to any or all of the Prepetition Second Lien Secured Parties are 

subject to avoidance, disallowance, disgorgement, recharacterization, recovery, subordination, 

attack, offset, counterclaim, defense, or “claim” (as defined in section 101(5) of the Bankruptcy 

Code) of any kind pursuant to the Bankruptcy Code or applicable non-bankruptcy law, and (z) 

each of the Subsidiary Guarantees (as defined in the Prepetition Second Lien Indenture) shall 

continue in full force and effect to unconditionally guaranty the Prepetition Second Lien 

Obligations notwithstanding any use of Cash Collateral permitted hereunder or any financing and 

financial accommodations extended by the DIP Secured Parties to the Debtors pursuant to the 

terms of this Final Order or the DIP Loan Documents.  

(iii) Amounts Owed under Prepetition Second Lien Loan Documents.  As of the 

Petition Date, the applicable Debtors owed the Prepetition Second Lien Secured Parties, pursuant 

to the Prepetition Second Lien Loan Documents, without defense, counterclaim, reduction or offset 

of any kind, in respect of loans made, letters of credit issued and other financial accommodations 
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made by the Prepetition Second Lien Secured Parties, an aggregate principal amount of not less 

than $316,233,250 with respect to the Notes Obligations (as defined in the Prepetition Second Lien 

Indenture), plus all accrued and hereafter accruing and unpaid interest thereon and any additional 

fees, expenses (including any reasonable attorneys’, accountants’, appraisers’, and financial 

advisors’ fees and expenses that are chargeable or reimbursable under the Prepetition Second Lien 

Loan Documents), and other amounts now or hereafter due under the Prepetition Second Lien 

Loan Documents. 

F. Cash Collateral.  Subject to the conclusion of the Independent Investigation, 

the Debtors, on their behalf and on behalf of their estates, stipulate, admit, acknowledge and agree 

that all of the Debtors’ cash, including any cash in deposit accounts of the Debtors, wherever 

located, constitutes Cash Collateral of the Prepetition First Lien Secured Parties and the Prepetition 

Second Lien Secured Parties. 

G. Intercreditor Agreement.  The Intercreditor Agreement, dated as of March 

7, 2025 (as amended, restated, supplemented, or otherwise modified in accordance with its terms, 

the “Intercreditor Agreement”), sets forth subordination and other provisions governing the 

relative priorities and rights of the Prepetition First Lien Secured Parties and their respective 

Prepetition First Lien Obligations and Prepetition First Liens, on the one hand, and the Prepetition 

Second Lien Secured Parties and their respective Prepetition Second Lien Obligations and 

Prepetition Second Liens, on the other hand.  Pursuant to section 510 of the Bankruptcy Code, 

such Intercreditor Agreement and any other intercreditor agreement or subordination agreement 

between and/or among the Prepetition First Lien Agent, the Prepetition Second Lien Trustee, any 

Prepetition First Lien Lender, any Prepetition Second Lien Noteholder, any Debtor or affiliate 

thereof, and any other applicable intercreditor or subordination provisions contained in any credit 
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agreement, security agreement, indenture or related document, (i) shall remain in full force and 

effect, (ii) shall continue to govern the relative priorities, rights and remedies of the Prepetition 

First Lien Secured Parties and the Prepetition Second Lien Secured Parties (including the relative 

priorities, rights and remedies of such parties with respect to the replacement liens and 

administrative expense claims and superpriority administrative expense claims granted, or 

amounts payable, by the Debtors under this Final Order or otherwise and the modification of the 

automatic stay), and (iii) shall not be amended, altered or modified by the terms of this Final Order 

or the DIP Loan Documents, and for avoidance of doubt, any acts or omissions by any Prepetition 

Second Lien Secured Party in connection with any chapter 11 plan of reorganization or liquidation 

in these Chapter 11 Cases (whether confirmed under section 1129(a) or (b) of the Bankruptcy 

Code), and any distributions on account of, or other treatment of, any Prepetition Second Lien 

Obligations pursuant to any such plan, shall remain subject to the Intercreditor Agreement 

(including its turnover provisions) or any other applicable intercreditor or subordination 

provisions.  

H. Findings Regarding the DIP Facility. 

(i) Need for Postpetition Financing.  The Debtors have an immediate 

need to obtain the DIP Facility and use Cash Collateral to, among other things, permit the orderly 

continuation of the operation of their businesses, to maintain business relationships with vendors, 

suppliers, and customers, to make payroll, to make capital expenditures, to satisfy other working 

capital and operational needs, and to otherwise preserve the value of the Debtors’ estates.  The 

Debtors’ access to sufficient working capital and liquidity through the use of Cash Collateral and 

borrowing under the DIP Facility is vital to a successful reorganization and/or to otherwise 

preserve the enterprise value of the Debtors’ estates.     
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(ii) No Credit Available on More Favorable Terms.  The Debtors have 

been and continue to be unable to obtain financing on more favorable terms from sources other 

than the DIP Secured Parties under the DIP Loan Documents and this Final Order.  The Debtors 

are unable to obtain unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code 

as an administrative expense or secured credit allowable only under sections 364(c)(1), 364(c)(2), 

or 364(c)(3) of the Bankruptcy Code.  The Debtors are unable to obtain secured credit under 

section 364(d)(1) of the Bankruptcy Code without (a) granting to the DIP Secured Parties the 

rights, remedies, privileges, benefits, and protections provided herein and in the DIP Loan 

Documents, including the DIP Liens and the DIP Superpriority Claims (as defined below), (b) 

allowing the DIP Secured Parties to provide the loans, letters of credit, and other financial 

accommodations under the DIP Facility on the terms set forth herein and in the DIP Loan 

Documents, (c) granting to the Prepetition First Lien Secured Parties the rights, remedies, 

privileges, benefits, and protections provided herein and in the DIP Loan Documents, including 

the Prepetition First Lien Adequate Protection, and (d) granting to the Prepetition Second Lien 

Secured Parties the rights, remedies, privileges, benefits, and protections provided herein and in 

the DIP Loan Documents, including the Prepetition Second Lien Adequate Protection (all of the 

foregoing described in clauses (a), (b), (c) and (d) above, collectively, the “DIP Protections”). 

I. Reserved.  

J. Adequate Protection for Prepetition Secured Parties.  The Prepetition 

First Lien Secured Parties and the Prepetition Second Lien Secured Parties have agreed to permit 

the Debtors to use the Prepetition First Lien Collateral and Prepetition Second Lien Collateral, 

respectively, including the Cash Collateral, subject to the terms and conditions set forth herein, 

including the protections afforded a party acting in “good faith” under section 364(e) of the 
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Bankruptcy Code.  In addition, the DIP Facility contemplated hereby provides for a priming of the 

Prepetition First Liens and the Prepetition Second Liens pursuant to section 364(d) of the 

Bankruptcy Code.  The Prepetition First Lien Secured Parties and the Prepetition Second Lien 

Secured Parties are entitled to the adequate protection as set forth herein pursuant to sections 361, 

362, 363, and 364 of the Bankruptcy Code.  Based on the DIP Motion and on the record presented 

to this Court at the Final Hearing, the terms of the proposed adequate protection arrangements, use 

of the Cash Collateral, and the DIP Facility contemplated hereby are fair and reasonable, reflect 

the Debtors’ prudent exercise of business judgment consistent with their fiduciary duties, and 

constitute reasonably equivalent value and fair consideration for the consent of the Prepetition 

First Lien Secured Parties.  Prepetition First Lien Lenders holding more than 50% of the aggregate 

principal balance of the Loans (as defined in the Prepetition First Lien Credit Agreement) (which 

Prepetition First Lien Lenders constitute “Required Lenders,” as defined in the Prepetition First 

Lien Credit Agreement, the “Required Prepetition First Lien Lenders”) have expressly consented 

to the entry of this Final Order and the relief provided herein and pursuant to the terms of the 

Prepetition First Lien Credit Agreement, the consents of such Prepetition First Lien Lenders are 

binding on all Prepetition First Lien Secured Parties.  None of the remaining Prepetition First Lien 

Secured Parties has filed an objection to the entry of this Final Order or the relief provided herein, 

and in any event, the prepetition Liens and security interests of such parties are adequately 

protected pursuant to the terms of this Final Order.  Notwithstanding anything to the contrary 

herein, the Prepetition First Lien Secured Parties’ consent to the DIP Facility and to the priming 

of the Prepetition First Liens by the DIP Liens is expressly limited to the present DIP Facility and 

the DIP Liens securing same and shall not be applicable to any other debtor-in-possession credit 

facility, even if it contains substantially the same economic terms as this DIP Facility.  Pursuant 
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to the terms of the Intercreditor Agreement, the Prepetition Second Lien Noteholders are deemed 

to have consented to the entry of this Final Order and the relief provided herein.   

K. Section 552.  In light of the subordination of their Liens and superpriority 

administrative claims to the Carve-Out and the DIP Liens, each of the Prepetition First Lien 

Secured Parties is entitled to all of the rights and benefits of section 552(b) of the Bankruptcy Code 

and the “equities of the case” exception shall not apply.  

L. Business Judgment and Good Faith Pursuant to Section 364(e).  

(i) The DIP Secured Parties have indicated a willingness to provide 

postpetition secured financing via the DIP Facility to the Debtors in accordance with the DIP Loan 

Documents and this Final Order.   

(ii) The terms and conditions of the DIP Facility and the DIP Backstop 

Commitment Letters (as defined in the Restructuring Support Agreement and as previously 

approved on a final basis in the Interim Order) as set forth in the DIP Loan Documents, and the 

DIP Backstop Commitment Letters and this Final Order, and the fees, expenses and other charges 

paid and to be paid thereunder or in connection therewith (including, without limitation, the 

Backstop Premium (as defined in the DIP Backstop Commitment Letters and as previously 

approved on a final basis in the Interim Order)), are fair, reasonable, and the best available under 

the circumstances, and the Debtors’ agreement to the terms and conditions of the DIP Loan 

Documents and to the payment of such fees reflect the Debtors’ exercise of prudent business 

judgment consistent with their fiduciary duties.  Such terms and conditions are supported by 

reasonably equivalent value and fair consideration. 

(iii) The DIP Secured Parties, the Prepetition First Lien Secured Parties 

and the Debtors, with the assistance and counsel of their respective advisors, have acted in good 
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faith and at arms’ length in, as applicable, negotiating, consenting to, and/or agreeing to, the DIP 

Facility, the Debtors’ use of the DIP Collateral and the Prepetition First Lien Collateral (including 

Cash Collateral), the DIP Loan Documents and the DIP Protections (including the Prepetition First 

Lien Adequate Protection and the Prepetition Second Lien Adequate Protection).  The DIP 

Obligations (including all advances that are made at any time to the Debtors under the DIP Loan 

Documents) and the Debtors’ use of the DIP Collateral, the Prepetition First Lien Collateral and 

the Prepetition Second Lien Collateral (including Cash Collateral) shall be deemed to have been 

extended and/or consented to by the DIP Secured Parties, the Prepetition First Lien Secured Parties 

and the Prepetition Second Lien Secured Parties for valid business purposes and uses and in good 

faith, as that term is used in section 364(e) of the Bankruptcy Code, and in express and good faith 

reliance upon the protections offered by section 364(e) of the Bankruptcy Code and this Final 

Order, and, accordingly, the DIP Liens, the DIP Superpriority Claims, the Prepetition First Lien 

Adequate Protection, the Prepetition Second Lien Adequate Protection and the other DIP 

Protections shall be entitled to the full protection of section 364(e) of the Bankruptcy Code and 

this Final Order in the event this Final Order or any other order or any provision hereof or thereof 

is vacated, reversed, amended, or modified, on appeal or otherwise.   

M. Relief Essential; Best Interest.  For the reasons stated above, the Debtors 

have requested immediate entry of this Final Order pursuant to Bankruptcy Rules 4001(b)(2) and 

4001(c)(2), and the Bankruptcy Local Rules.  Absent granting the relief set forth in this Final 

Order, the Debtors’ estates, their businesses and properties and their ability to successfully 

reorganize or otherwise preserve the enterprise value of the Debtors’ estates will be immediately 

and irreparably harmed.  Consummation of the DIP Facility and authorization of the use of Cash 

Collateral in accordance with this Final Order and the DIP Loan Documents is therefore in the best 
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interests of the Debtors’ estates and consistent with their fiduciary duties.  Based on all of the 

foregoing, sufficient cause exists for immediate entry of this Final Order pursuant to Bankruptcy 

Rules 4001(b)(2) and 4001(c)(2) and the applicable Local Rules.   

NOW, THEREFORE, based on the DIP Motion and the record before this Court with 

respect to the DIP Motion, and with the consent of the Debtors, the Prepetition First Lien Agent 

and the requisite Prepetition First Lien Secured Parties (on behalf of all of the Prepetition First 

Lien Secured Parties), the Prepetition Second Lien Trustee (on behalf of all of the Prepetition 

Second Lien Secured Parties) and the DIP Agent (on behalf of all of the DIP Secured Parties) to 

the form and entry of this Final Order, and good and sufficient cause appearing therefor, 

IT IS ORDERED that:   

1. Motion Granted.  The DIP Motion is hereby granted in accordance with the terms 

and conditions set forth in this Final Order and the DIP Loan Documents.  Any objections to the 

DIP Motion with respect to the entry of this Final Order that have not been withdrawn, waived, or 

settled, and all reservations of rights included therein, are hereby denied and overruled.  

2. DIP Loan Documents and DIP Protections. 

(a) Approval of DIP Loan Documents.  The Debtors are expressly and immediately 

authorized to establish the DIP Facility, to execute, deliver, and perform under the DIP Loan 

Documents and this Final Order, to incur the DIP Obligations (as defined below), in accordance 

with, and subject to, the terms of this Final Order and the DIP Loan Documents, and to execute, 

deliver, and perform under all other instruments, certificates, agreements, and documents that 

may be required or necessary for the performance by the applicable Debtors under the DIP Loan 

Documents and the creation and perfection of the DIP Liens described in, and provided for, by 

this Final Order and the DIP Loan Documents.  The Debtors are hereby authorized and 
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empowered to do and perform all acts and pay the principal, interest, fees, expenses, and other 

amounts described in the DIP Loan Documents as such become due pursuant to the DIP Loan 

Documents and this Final Order, including all closing fees, administrative fees, commitment fees, 

and reasonable attorneys’, financial advisors’, and accountants’ fees, and disbursements arising 

under the DIP Loan Documents and this Final Order, which amounts shall not be subject to further 

approval of this Court and shall be non-refundable and not subject to challenge in any respect; 

provided, however, that the payment of the fees and expenses of the Lender Professionals (as 

defined below) shall be subject to the provisions of Paragraph 20(b).  Upon their execution and 

delivery, the DIP Loan Documents shall represent the legal, valid and binding obligations of the 

applicable Debtors enforceable against such Debtors in accordance with their terms.  Each officer 

of a Debtor (including the Chief Transformation Officer) acting singly is hereby authorized to 

execute and deliver each of the DIP Loan Documents, such execution and delivery to be 

conclusive evidence of such officer’s respective authority to act in the name of and on behalf of 

the Debtors. 

(b) DIP Obligations.  For purposes of this Final Order, the term “DIP Obligations” shall 

mean all amounts and other obligations and liabilities owing by the respective Debtors under the 

DIP Credit Agreement and other DIP Loan Documents (including all “Obligations” as defined in 

the DIP Credit Agreement) and shall include the principal of, interest on, and fees, costs, expenses, 

and other charges owing in respect of, such amounts (including any reasonable attorneys’, 

accountants’, financial advisors’, and other fees, costs, and expenses that are chargeable or 

reimbursable under the DIP Loan Documents and/or this Final Order), and any obligations in 

respect of indemnity claims, whether contingent or otherwise.   
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(c) Authorization to Incur DIP Obligations and Use Cash Collateral.  To enable the 

Debtors to continue to operate their businesses and preserve and maximize the value of their 

estates, during the period from the entry of this Final Order through and including the delivery of 

the Termination Declaration (as defined below), in each case unless extended by written agreement 

of the Required DIP Lenders and Required Prepetition First Lien Lenders, (I) the Borrower is 

hereby authorized to (a) incur DIP Obligations in an aggregate principal amount not to exceed 

$100 million in the aggregate ($37.5 million incremental from the amount approved in the Interim 

Order) under the DIP Facility and (b) use Cash Collateral and (II) any proposed use of the proceeds 

of DIP Loans or use of Cash Collateral shall be consistent with the terms and conditions of this 

Final Order and the DIP Loan Documents, including the Approved Budget and the Budget 

Covenants as defined and contained in Paragraph 2(e) and (f) below.  All DIP Obligations shall be 

unconditionally guaranteed, on a joint and several basis, by the DIP Guarantors, as further provided 

in the DIP Loan Documents.   

(d) DIP Account.  The Debtors shall, immediately upon receipt of any proceeds of the 

DIP Facility, deposit such amounts into a segregated account (the “DIP Account”) of the Borrower, 

which amounts may only be drawn in accordance with the Approved Budget (subject to Budget 

Covenants), the terms and conditions of this Final Order, and the DIP Credit Agreement, and with 

all funds held in the DIP Account deemed to be DIP Collateral.  Once withdrawn from the DIP 

Account, the funds shall continue to be DIP Collateral until such funds are first used by the 

Debtors, and at all times the Debtors shall, notwithstanding any potential commingling, establish 

commercially reasonable internal cash management procedures to allow for the continued tracing 

of such funds.  Funds in the DIP Account will become available to be drawn by and/or shall be 
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disbursed to the Debtors in accordance with the Approved Budget (subject to Budget Covenants), 

this Final Order, and the DIP Credit Agreement. 

(e) Budget.  Attached as Schedule 1 to the Interim Order is a rolling 13-week cash flow 

budget (the “Initial Approved Budget”) that reflects on a line-item basis the Debtors’ (i) weekly 

projected cash receipts (including from non-ordinary course assets sales), (ii) weekly projected 

disbursements (including ordinary course operating expenses, bankruptcy-related expenses under 

the Chapter 11 Cases, capital expenditures, and estimated fees and expenses of the DIP Agent 

(including counsel and financial advisors therefor)  and any other fees and expenses relating to the 

DIP Facility), and (iii) the sum of weekly unrestricted cash on hand and cash in the segregated 

account (collectively, “Liquidity”).  The Debtors shall prepare and deliver to the DIP Agent (for 

distribution to the DIP Lenders) and counsel to the Committee an updated “rolling” 13-week 

budget in accordance with Schedule 5.01(f) to the DIP Credit Agreement (or, at the option of the 

Borrower, more frequently) (the “Updated Budget”), which shall become the then “Approved 

Budget” upon approval by Required DIP Lenders in their sole discretion (and to the extent any 

Updated Budget is not approved by the Required DIP Lenders, the Approved Budget that is then 

in effect shall continue to constitute the Approved Budget for purposes of the DIP Facility); 

provided, however, that (i) the Updated Budget will be deemed approved unless the Required DIP 

Lenders provide written notice of their objection thereto (email being sufficient) within three (3) 

Business Days of the delivery of such Updated Budget, and during such period, the Initial 

Approved Budget or most recent Approved Budget, as applicable, shall remain in effect (the 

“Interim Approval Period”), (ii) following the Interim Approval Period, if no objection is received 

from the Required DIP Lenders pursuant to clause (i), the Updated Budget shall be deemed the 

“Approved Budget” (it being understood that the Approved Budget shall be the initial Approved 
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Budget until superseded by an approved Updated Budget), and (iii) the Required DIP Lenders shall 

not have any obligation to approve any Updated Budget.  The Debtors shall file a copy of any 

Approved Budget in these Chapter 11 Cases within one (1) business day of approval.  The 

Borrower shall provide to counsel to the DIP Agent and counsel to the Committee, on or prior to 

the Friday of each week, Approved Budget variance reports on a line-item basis and Liquidity 

reports, in each case, for the cumulative Reporting Period pursuant to Schedule 5.01(f) to the DIP 

Credit Agreement and a computation of Liquidity as of the preceding calendar week-end.  

Notwithstanding anything to the contrary in this Final Order, the professional fees, costs and 

expenses of the DIP Agent’s advisors and the Prepetition First Lien Agent’s advisors, respectively, 

shall be due, payable and paid in accordance with the terms of this Final Order notwithstanding 

any budgeted amounts for such fees, costs and expenses set forth in the Approved Budget, and the 

Debtors shall not be deemed to have breached the terms of the Approved Budget or the Budget 

Covenants (as defined in 2(f)) to the extent the actual amount of such fees, costs and expenses 

exceed the applicable budgeted amounts as set forth in the Approved Budget.  For the avoidance 

of doubt, the foregoing shall not limit the timely payment of Allowed Professional Fees that benefit 

from the Carve-Out as set forth in Paragraph 7. 

(f) Budget Covenants.  The Debtors shall only incur DIP Obligations and expend Cash 

Collateral and other DIP Collateral proceeds in accordance with the Approved Budget (and in the 

case of the fees, costs and expenses of the Required DIP Lenders, the Required Prepetition First 

Lien Lenders, in accordance with the DIP Loan Documents and this Final Order without being 

limited by the Approved Budget), subject to the following Permitted Variances (as defined 

below).  As of the last date of each Test Period, (1) the unfavorable variance (as compared to the 

Approved Budget) of the cumulative operating cash receipts of the Debtors shall not exceed 15% 
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and (2) the unfavorable variance (as compared to the Approved Budget) of the cumulative 

operating disbursements (other than professional fees and expenses incurred by the Debtors, the 

DIP Agent, and the advisors to the Backstop Parties (as defined in the DIP Backstop Commitment 

Letters)) shall not exceed 15%, in each case, (collectively, the “Permitted Variances”).  “Test 

Period” shall mean (i) initially, the period commencing on the Monday immediately prior to the 

Petition Date and ending on September 28, 2025, and (ii) thereafter, the four- or five-week period 

ending on the last Sunday of the month.  For the avoidance of doubt, see Schedule 5.01(f) to the 

DIP Credit Agreement for Variance and Liquidity reporting.  The foregoing budget-related 

covenants are collectively referred to herein as the “Budget Covenants.”  For the avoidance of 

doubt, the foregoing shall not limit the timely payment of Allowed Professional Fees that benefit 

from the Carve-Out as set forth in Paragraph 7. 

(g) Interest, Fees, Costs, Indemnities and Expenses.  The DIP Obligations shall bear 

interest at the rates, and be due and payable (and paid), as set forth in, and in accordance with the 

terms and conditions of, this Final Order and the DIP Loan Documents, in each case without 

further notice, motion, or application to, order of, or hearing before, this Court.  The Debtors shall 

pay on demand all fees, costs, indemnities, expenses (including, subject to Paragraph 20(b), 

reasonable out-of-pocket legal and other professional fees and expenses of the DIP Agent) and 

other charges payable under the terms of the DIP Loan Documents.  All such fees, costs, 

indemnities, expenses and disbursements, whether incurred, paid or required to be paid 

prepetition or post-petition and whether or not budgeted in the Approved Budget, are hereby 

affirmed, ratified, authorized and payable (and any funds held by the DIP Agent and/or its 

professionals as of the Petition Date for payment of such fees, costs, indemnities, expenses and 

disbursements may be applied for payment) as contemplated in this Final Order and the DIP Loan 
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Documents, and, subject to the provisions of Paragraph 20(b) with respect to the fees and 

expenses of the Lender Professionals, shall be non-refundable and not subject to challenge in any 

respect. 

(h) Use of DIP Facility and Proceeds of DIP Collateral.  The Borrower shall use the 

proceeds of all DIP Collateral solely in accordance with this Final Order and the DIP Loan 

Documents; provided, that the foregoing shall not limit the timely payment of Allowed 

Professional Fees that benefit from the Carve-Out as set forth in Paragraph 7.  Without limiting 

the foregoing, the Debtors shall not be permitted to make any payments from the DIP Collateral, 

the proceeds of DIP Loans or otherwise on account of any prepetition debt or obligation prior to 

the effective date of a confirmed chapter 11 plan or plans with respect to any of the Debtors, 

except (a) with respect to the Prepetition First Lien Obligations as set forth in the Interim Order 

and this Final Order; (b) as provided in the “first day” orders, which “first day” orders shall be in 

form and substance reasonably acceptable to the Required DIP Lenders and the Required 

Prepetition First Lien Lenders; (c) as expressly provided in other orders of this Court in form and 

substance reasonably acceptable to the Required DIP Lenders and the Required Prepetition First 

Lien Lenders; or (d) as otherwise expressly provided in the DIP Credit Agreement. 

(i) Conditions Precedent.  The DIP Secured Parties, the Prepetition First Lien Secured 

Parties and the Prepetition Second Lien Secured Parties each have no obligation to extend credit 

under the DIP Facility or permit use of any DIP Collateral, Prepetition First Lien Collateral or 

Prepetition Second Lien Collateral or any proceeds thereof, including Cash Collateral, as 

applicable, unless and until all conditions precedent to the extension of credit and/or use of DIP 

Collateral, Prepetition First Lien Collateral, Prepetition Second Lien Collateral or proceeds thereof 

under the DIP Loan Documents and this Final Order have been satisfied in full or waived by the 
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Required DIP Lenders and the Required Prepetition First Lien Lenders in accordance with the DIP 

Loan Documents or Prepetition First Lien Credit Agreement or Intercreditor Agreement, as 

applicable, and this Final Order. 

(j) DIP Liens.  As security for the DIP Obligations, effective as of the Petition Date, 

the following security interests and Liens, which shall immediately and without any further action 

by any Person be valid, binding, permanent, perfected, continuing, enforceable, and non-avoidable 

upon the entry of this Final Order, are hereby granted by the Debtors to the DIP Agent, for itself 

and the other DIP Secured Parties (all such security interests and Liens granted to the DIP Agent 

for the benefit of all the DIP Secured Parties pursuant to this Final Order and the DIP Loan 

Documents, the “DIP Liens”), on all property of the Debtors, now existing or hereinafter acquired, 

including all cash and cash equivalents (whether maintained with the DIP Agent or otherwise), 

and any investment in such cash or cash equivalents, money, inventory, goods, accounts 

receivable, other rights to payment, intercompany loans and other investments, securities and other 

investment property, contracts, contract rights, properties, plants, equipment, machinery, general 

intangibles, payment intangibles, accounts, deposit accounts, documents, instruments, chattel 

paper, documents of title, letters of credit, letter of credit rights, supporting obligations, leases and 

other interests in leaseholds, real property, fixtures, patents, copyrights, trademarks, trade names, 

other intellectual property, intellectual property licenses, permits, franchise rights, capital stock 

and other equity interests of subsidiaries and in other entities, tax and other refunds, insurance 

proceeds, commercial tort claims, the proceeds of Avoidance Actions, and other causes of action, 

and proceeds relating thereto, proceeds arising under section 549 of the Bankruptcy Code (whether 

received by judgment, settlement or otherwise), all other Collateral (as defined in the DIP Loan 

Documents), and all other “property of the estate” (as defined in section 541 of the Bankruptcy 
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Code) of any kind or nature, real or personal, tangible, intangible, or mixed, now existing or 

hereafter acquired or created, and all rents, products, substitutions, accessions, profits, 

replacements, and cash and non-cash proceeds of all of the foregoing, in each case wherever 

located; provided, however, that the DIP Liens shall not include any “Excluded Assets” (as defined 

in the DIP Loan Documents) (all of the foregoing collateral collectively referred to as the “DIP 

Collateral”):  

(I) pursuant to section 364(c)(2) of the Bankruptcy Code, a perfected, binding, 
continuing, enforceable, and non-avoidable first priority Lien (junior only to the 
Carve-Out) on all unencumbered DIP Collateral, including proceeds of the 
Debtors’ claims and causes of action under sections 502(d), 544, 545, 547, 548, 550 
and 553 of the Bankruptcy Code and any other avoidance or similar action under 
the Bankruptcy Code or similar state or municipal law and the proceeds of each of 
the foregoing (collectively, the “Avoidance Actions”, which for avoidance of 
doubt, excludes proceeds arising from the Debtors’ claims and causes of action 
under section 549 of the Bankruptcy Code or similar state or municipal law), 
whether received by judgment, settlement, or otherwise; 

(II) pursuant to section 364(c)(3) of the Bankruptcy Code, a perfected, binding, 
continuing, enforceable, and non-avoidable Lien upon all DIP Collateral that is 
subject to the Prepetition Prior Liens, which DIP Lien shall be junior only to such 
Prepetition Prior Liens and the Carve-Out; and 
(III) pursuant to section 364(d)(1) of the Bankruptcy Code, a perfected, binding, 
continuing, enforceable and non-avoidable first priority, senior priming Lien on all 
other DIP Collateral (including Cash Collateral), which DIP Lien (x) shall be senior 
to the First Lien Adequate Protection Liens and the Second Lien Adequate 
Protection Liens and senior and priming to (A) the Prepetition First Liens, (B) the 
Prepetition Second Liens and (C) any other Liens that are junior to the Prepetition 
First Liens or the First Lien Adequate Protection Liens, after giving effect to any 
intercreditor or subordination agreements (the Liens referenced in clauses (A) and 
(B), collectively, the “Primed Liens”) and shall be junior only to the Prepetition 
Prior Liens and the Carve-Out. 

(k) DIP Lien Priority.  Notwithstanding anything to the contrary contained in this Final 

Order or the DIP Loan Documents, for the avoidance of doubt, the DIP Liens granted to the DIP 

Agent for the benefit of the DIP Secured Parties shall in each and every case be first priority senior 

Liens that (i) are subject only to the Prepetition Prior Liens and the Carve-Out, and (ii) except as 
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provided in the immediately preceding sub-clause (i), are senior to all prepetition and postpetition 

Liens or other interests of any kind of any other person or entity (including the Primed Liens, the 

First Lien Adequate Protection Liens and the Second Lien Adequate Protection Liens), whether 

created voluntarily or involuntarily (including by order of a court). 

(l) Enforceable Obligations.  The DIP Loan Documents shall constitute and evidence 

the valid and binding DIP Obligations of the Debtors, which DIP Obligations shall be enforceable 

against the Debtors, their estates and any successors thereto (including any trustee or other estate 

representative in any Successor Case (as defined below)), and their creditors and other parties-in-

interest, in accordance with their terms.  No obligation, payment, transfer, or grant of security 

under the DIP Credit Agreement, the other DIP Loan Documents, or this Final Order shall be 

stayed, restrained, voidable, avoidable, disallowable or recoverable under the Bankruptcy Code or 

under any applicable law (including under sections 502(d), 544, 547, 548, or 549 of the Bankruptcy 

Code or under any applicable state Uniform Fraudulent Transfer Act, Uniform Fraudulent 

Conveyance Act, or similar statute or common law), or subject to any avoidance, reduction, setoff, 

surcharge, recoupment, offset, recharacterization, subordination (whether equitable, contractual, 

or otherwise), counterclaim, cross-claim, defense, or any other challenge under the Bankruptcy 

Code or any applicable law or regulation by any person or entity. 

(m) Superpriority Administrative Claim Status.  In addition to the DIP Liens granted 

herein, effective immediately upon entry of this Final Order, all of the DIP Obligations shall 

constitute allowed superpriority administrative claims pursuant to section 364(c)(1) of the 

Bankruptcy Code, which shall have priority, subject only to the payment of the Carve-Out in full 

in cash in accordance with this Final Order, over all administrative expense claims, adequate 

protection and other diminution claims (including the First Lien Adequate Protection Superpriority 
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Claims and the Second Lien Adequate Protection Superpriority Claims (each as defined below)), 

priority and other unsecured claims, and all other claims against the Debtors or their estates, now 

existing or hereafter arising, of any kind or nature whatsoever, including administrative expenses 

or other claims of the kinds specified in, or ordered pursuant to, sections 105, 326, 328, 330, 331, 

503(a), 503(b), 506(c), 507(a), 507(b), 546, 726, 1113, and 1114 or any other provision of the 

Bankruptcy Code or otherwise, whether or not such expenses or claims may become secured by a 

judgment Lien or other non-consensual Lien, levy, or attachment (the “DIP Superpriority 

Claims”).  The DIP Superpriority Claims shall, for purposes of section 1129(a)(9)(A) of the 

Bankruptcy Code, be considered administrative expenses allowed under section 503(b) of the 

Bankruptcy Code, shall be against each Debtor on a joint and several basis, and shall be payable 

from and have recourse to all prepetition and postpetition property of the Debtors and all proceeds 

thereof, excluding any Avoidance Actions but including proceeds of any Avoidance Actions.  

Other than as expressly provided in the DIP Credit Agreement and/or this Final Order with respect 

to the Carve-Out, no costs or expenses of administration, including professional fees allowed and 

payable under sections 328, 330, or 331 of the Bankruptcy Code, or otherwise, that have been or 

may be incurred in these proceedings, or in any Successor Cases, and no priority claims are, or 

will be, senior to, prior to, or on a parity with the DIP Superpriority Claims or the DIP Obligations, 

or with any other claims of the DIP Secured Parties arising under the DIP Loan Documents and/or 

this Final Order.  

(n)  Priority of DIP Liens and DIP Superpriority Claims.  Without affecting, modifying or 

limiting the scope or priority of the Carve-Out, the DIP Liens and the DIP Superpriority Claims: 

(A) shall not be subject to sections 506, 510, 549, 550, or 551 of the Bankruptcy Code, (B) shall 

not be subordinate to, or pari passu with, (x) any Lien that is avoided and preserved for the benefit 
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of the Debtors and their estates under section 551 of the Bankruptcy Code or otherwise or (y) any 

Liens or claims of any Debtor or any direct or indirect subsidiary thereof against any Debtor or 

any of such Debtor’s property, (C) shall be valid and enforceable against any trustee or any other 

estate representative elected or appointed in the Chapter 11 Cases, upon the conversion of any of 

the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code or in any other proceedings 

related to any of the foregoing (each, a “Successor Case”), and/or upon the dismissal of any of the 

Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first day” orders of 

this Court in any of the Chapter 11 Cases, shall be senior to any administrative claims arising under 

any such “first day” orders. 

3. Adequate Protection for Prepetition First Lien Secured Parties.  In 

consideration for the use of the Prepetition First Lien Collateral (including Cash Collateral) and 

the priming of the Prepetition First Liens, the Prepetition First Lien Agent, for the benefit of the 

Prepetition First Lien Secured Parties, shall receive the following adequate protection (collectively 

referred to as the “Prepetition First Lien Adequate Protection”): 

(i) First Lien Adequate Protection Liens.  To the extent there is a 

diminution in value of the interests of the Prepetition First Lien Secured Parties in the Prepetition 

First Lien Collateral (including Cash Collateral) from and after the Petition Date, whether or not 

resulting from the use, sale, or lease by the Debtors of the applicable Prepetition First Lien 

Collateral (including Cash Collateral), the granting of the DIP Superpriority Claims, the granting 

of the DIP Liens, the subordination of the Prepetition First Liens thereto and to the Carve-Out, the 

imposition or enforcement of the automatic stay of section 362(a) of the Bankruptcy Code 

(“Diminution in Prepetition First Lien Collateral Value”), the Prepetition First Lien Agent, for the 

benefit of all the Prepetition First Lien Secured Parties, is hereby granted, subject to the terms and 
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conditions set forth below, pursuant to sections 361 and 363(e) of the Bankruptcy Code, 

replacement Liens upon all of the DIP Collateral, including the proceeds of Avoidance Actions 

(such adequate protection replacement Liens, the “First Lien Adequate Protection Liens”), which 

First Lien Adequate Protection Liens on such DIP Collateral shall be subject and subordinate only 

to the DIP Liens, the Prepetition Prior Liens, and the Carve-Out.   

(ii) First Lien Adequate Protection Superpriority Claims.  To the extent 

of Diminution in Prepetition First Lien Collateral Value, the Prepetition First Lien Secured Parties 

are hereby further granted allowed superpriority administrative claims (such adequate protection 

superpriority claims, the “First Lien Adequate Protection Superpriority Claims”), pursuant to 

section 507(b) of the Bankruptcy Code, with priority over all administrative expense claims and 

priority and other unsecured claims against the Debtors or their estates, now existing or hereafter 

arising, of any kind or nature whatsoever, including administrative expenses of the kind specified 

in or ordered pursuant to sections 105, 326, 328, 330, 331, 503(a), 503(b), 506(c), 507(a), 507(b), 

546(c), 546(d), 726, 1113, 1114 or any other provision of the Bankruptcy Code or otherwise, junior 

only to the DIP Superpriority Claims and the Carve-Out, and payable from and having recourse to 

all prepetition and postpetition property of the Debtors and all proceeds thereof (excluding any 

Avoidance Actions but including all proceeds of any Avoidance Actions); provided, however, that 

the Prepetition First Lien Secured Parties shall not receive or retain any payments, property, or 

other amounts in respect of the First Lien Adequate Protection Superpriority Claims unless and 

until all DIP Obligations have been Paid in Full (as defined below).  Subject to the relative 

priorities set forth above, the First Lien Adequate Protection Superpriority Claims against each 

Debtor shall be allowed and enforceable against each Debtor and its estate on a joint and several 

basis.  For purposes of this Final Order, the terms “Paid in Full,” “Repaid in Full,” “Repay in Full,” 
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and “Payment in Full” shall mean, with respect to any referenced DIP Obligations, Prepetition 

First Lien Obligations and/or Prepetition Second Lien Obligations, (i) the indefeasible payment in 

full in cash of such obligations, (ii) the termination or cash collateralization, in accordance with 

the DIP Loan Documents, Prepetition First Lien Loan Documents or Prepetition Second Lien Loan 

Documents, as applicable, of all undrawn letters of credit outstanding thereunder, and (iii) the 

termination of all credit commitments under the DIP Loan Documents, Prepetition First Lien Loan 

Documents and/or Prepetition Second Lien Loan Documents, as applicable; provided, however, 

that the First Lien Adequate Protection Superpriority Claims granted to the Prepetition First Lien 

Secured Parties may be impaired pursuant to any chapter 11 plan of reorganization in the Chapter 

11 Cases with the vote of the applicable class of the holders of such claims that satisfies the 

requirements of section 1126 of the Bankruptcy Code, in which case, Paid in Full (or any of the 

other variants of this phrase referenced above) would occur upon consummation of such plan.   

(iii) Priority of First Lien Adequate Protection Liens and First Lien 

Adequate Protection Superpriority Claims.  Without affecting, modifying or limiting the scope or 

priority of the Carve-Out, the First Lien Adequate Protection Liens and the First Lien Adequate 

Protection Superpriority Claim (as defined below) (A) shall not be subject to sections 506(c), 510, 

549, 550, or 551 of the Bankruptcy Code or the “equities of the case” exception of section 552 of 

the Bankruptcy Code, (B) shall not be subordinate to, or pari passu with, (x) any Lien that is 

avoided and preserved for the benefit of the Debtors and their estates under section 551 of the 

Bankruptcy Code or otherwise or (y) any Liens or claims of any Debtor or any direct or indirect 

subsidiary thereof against any Debtor or any of such Debtor’s property, (C) shall be valid, binding, 

perfected and enforceable against any trustee or any other estate representative elected or 

appointed in the Chapter 11 Cases or any Successor Cases, and/or upon the dismissal of any of the 
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Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first day” orders of 

this Court in any of the Chapter 11 Cases, shall be senior to any administrative claims arising under 

any such “first day” orders. 

(iv) Professional Fees and Interest.  Without limiting any rights of the 

Prepetition First Lien Agent and the other Prepetition First Lien Secured Parties under section 

506(b) of the Bankruptcy Code, which rights are hereby preserved, and in consideration, and as a 

requirement, for obtaining the consent of the Prepetition First Lien Secured Parties to the entry of 

this Final Order and the Debtors’ consensual use of Cash Collateral as provided herein, the Debtors 

shall (i) pay or reimburse in cash the Prepetition First Lien Agent for any and all fees, costs, 

expenses, and charges (including, subject to Paragraph 20(b) below, the reasonable fees, costs, and 

expenses of counsel and financial advisors for the Prepetition First Lien Agent) to the extent, and 

at the times, payable under the Prepetition First Lien Loan Documents, including any unpaid fees, 

costs and expenses accrued prior to the Petition Date and (ii) pay to the applicable Prepetition First 

Lien Secured Parties interest on the Prepetition First Lien Obligations under the Prepetition First 

Lien Credit Agreement accruing at a rate of 2.00% above the applicable rate set forth in Section 

2.13(d) of the Prepetition First Lien Credit Agreement, to be capitalized to the outstanding 

principal of the Loans on the last Business Day of each calendar month after the Petition Date 

whether or not budgeted in the Approved Budget, and without further notice (except as provided 

in Paragraph 20(b) below with respect to postpetition professional fees, costs, and expenses), 

motion, or application to, order of, or hearing before, this Court.  

(v) First Lien Reporting.  The Debtors shall deliver to the Prepetition First 

Lien Secured Parties all information, reports, documents and other material that the Debtors 

provide to the DIP Secured Parties pursuant to the DIP Loan Documents.   

Case 25-90309   Document 377-1   Filed in TXSB on 09/29/25   Page 32 of 76



 
 

33 

(vi) Unless otherwise expressly set forth herein, any consent or approval 

rights or similar rights granted or referenced in this Final Order in favor of any or all of the DIP 

Agent, the other DIP Secured Parties, the Prepetition First Lien Agent and the other Prepetition 

First Lien Secured Parties may be exercised (or not exercised) in the sole discretion of such party. 

(vii) Consent to Priming and Adequate Protection.  The Prepetition First 

Lien Agent, on behalf of the Prepetition First Lien Secured Parties, consents to the Prepetition 

First Lien Adequate Protection and the priming provided for herein; provided, however, that such 

consent of the Prepetition First Lien Agent to the priming of the Prepetition First Liens and the use 

of Cash Collateral is expressly conditioned upon the entry of this Final Order, and such consent 

shall not be deemed to extend to any other Cash Collateral usage or other replacement financing 

or debtor-in-possession financing other than the DIP Facility provided under the DIP Loan 

Documents; and provided, further, that such consent shall be of no force and effect in the event 

this Final Order is not entered or is entered and subsequently reversed, modified, stayed, or 

amended (unless such reversal, modification, stay, or amendment is acceptable to the Prepetition 

First Lien Agent) or the DIP Loan Documents and DIP Facility as set forth herein are not approved.  

(viii) Right to Seek Additional Adequate Protection.  Under the 

circumstances and given that the above-described adequate protection is consistent with the 

Bankruptcy Code, including section 506(b) thereof, this Court finds that the adequate protection 

provided herein is reasonable to protect the interests of the Prepetition First Lien Secured Parties.  

However, the Prepetition First Lien Agent, on behalf of the Prepetition First Lien Secured Parties, 

may request Court approval for additional or alternative adequate protection, without prejudice to 

any objection of the Debtors or any other party in interest to the grant of any additional or 

alternative adequate protection (except as provided in the Intercreditor Agreement); provided that 
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any such additional or alternative adequate protection shall at all times be subordinate and junior 

to (i) the Carve-Out and (ii) the claims and Liens of the DIP Secured Parties granted under this 

Final Order and the DIP Loan Documents.  The consent of the Prepetition First Lien Secured 

Parties to the priming of the Prepetition First Liens by the DIP Liens and the Debtors’ use of Cash 

Collateral on the terms set forth herein does not constitute, and shall not be construed as 

constituting, an acknowledgment or stipulation by the Prepetition First Lien Secured Parties that 

their respective interests in the Prepetition First Lien Collateral are adequately protected pursuant 

to this Final Order or otherwise.  

4. Adequate Protection for Prepetition Second Lien Secured Parties.  In 

consideration for the use of the Prepetition Second Lien Collateral (including Cash Collateral) and 

the priming of the Prepetition Second Liens, the Prepetition Second Lien Trustee, for the benefit 

of the Prepetition Second Lien Secured Parties, shall receive the following adequate protection 

(collectively referred to as the “Prepetition Second Lien Adequate Protection”): 

(i) Second Lien Adequate Protection Liens.  To the extent there is a 

diminution in value of the interests of the Prepetition Second Lien Secured Parties in the 

Prepetition Second Lien Collateral (including Cash Collateral) from and after the Petition Date, 

whether or not resulting from the use, sale, or lease by the Debtors of the applicable Prepetition 

Second Lien Collateral (including Cash Collateral), the granting of the DIP Superpriority Claims, 

the granting of the DIP Liens, the subordination of the Prepetition Second Liens thereto and to the 

Carve-Out, the imposition or enforcement of the automatic stay of section 362(a) of the 

Bankruptcy Code (“Diminution in Prepetition Second Lien Collateral Value”), the Prepetition 

Second Lien Trustee, for the benefit of all the Prepetition Second Lien Secured Parties, is hereby 

granted, subject to the terms and conditions set forth below, pursuant to sections 361 and 363(e) 
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of the Bankruptcy Code, replacement Liens upon all of the DIP Collateral, including the proceeds 

of Avoidance Actions (such adequate protection replacement Liens, the “Second Lien Adequate 

Protection Liens”), which Second Lien Adequate Protection Liens on such DIP Collateral shall be 

subject and subordinate only to the DIP Liens, the Prepetition Prior Liens, the Prepetition First 

Liens, the First Lien Adequate Protection Liens and the Carve-Out.   

(ii) Second Lien Adequate Protection Superpriority Claims.  To the extent 

of Diminution in Prepetition Second Lien Collateral Value, the Prepetition Second Lien Secured 

Parties are hereby further granted allowed superpriority administrative claims (such adequate 

protection superpriority claims, the “Second Lien Adequate Protection Superpriority Claims”), 

pursuant to section 507(b) of the Bankruptcy Code, with priority over all administrative expense 

claims and priority and other unsecured claims against the Debtors or their estates, now existing 

or hereafter arising, of any kind or nature whatsoever, including administrative expenses of the 

kind specified in or ordered pursuant to sections 105, 326, 328, 330, 331, 503(a), 503(b), 506(c), 

507(a), 507(b), 546(c), 546(d), 726, 1113, 1114 or any other provision of the Bankruptcy Code or 

otherwise, junior only to the DIP Superpriority Claims, the First Lien Adequate Protection 

Superpriority Claims and the Carve-Out, and payable from and having recourse to all prepetition 

and postpetition property of the Debtors and all proceeds thereof (excluding any Avoidance 

Actions but including all the proceeds of Avoidance Actions); provided, however, that the 

Prepetition Second Lien Secured Parties shall not receive or retain any payments, property, or 

other amounts in respect of the Second Lien Adequate Protection Superpriority Claims unless and 

until all DIP Obligations and Prepetition First Lien Obligations have been Paid in Full; provided, 

further, that the Second Lien Adequate Protection Superpriority Claims granted to the Prepetition 

Second Lien Secured Parties may be impaired pursuant to any chapter 11 plan of reorganization 
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in the Chapter 11 Cases with the vote of the applicable class of the holders of such claims that 

satisfies the requirements of section 1126 of the Bankruptcy Code, in which case, Paid in Full (or 

any of the other variants of this phrase referenced above) would occur upon consummation of such 

plan.  Subject to the relative priorities set forth above, the Second Lien Adequate Protection 

Superpriority Claims against each Debtor shall be allowed and enforceable against each Debtor 

and its estate on a joint and several basis.   

(iii) Priority of Second Lien Adequate Protection Liens and Second Lien 

Adequate Protection Superpriority Claims.  Without affecting, modifying or limiting the scope or 

priority of the Carve-Out, the Second Lien Adequate Protection Liens and the Second Lien 

Adequate Protection Superpriority Claim (as defined below) (A) shall not be subject to sections 

506(c), 510, 549, 550, or 551 of the Bankruptcy Code or the “equities of the case” exception of 

section 552 of the Bankruptcy Code, (B) shall not be subordinate to, or pari passu with, (x) any 

Lien that is avoided and preserved for the benefit of the Debtors and their estates under section 

551 of the Bankruptcy Code or otherwise or (y) any Liens or claims of any Debtor or any direct or 

indirect subsidiary thereof against any Debtor or any of such Debtor’s property, (C) shall be valid, 

binding, perfected and enforceable against any trustee or any other estate representative elected or 

appointed in the Chapter 11 Cases or any Successor Cases, and/or upon the dismissal of any of the 

Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first day” orders of 

this Court in any of the Chapter 11 Cases, shall be senior to any administrative claims arising under 

any such “first day” orders. 

(iv) Second Lien Reporting.  The Debtors shall deliver to the Prepetition 

Second Lien Secured Parties  all information, reports, documents and other material that the 

Debtors provide to the DIP Secured Parties pursuant to the DIP Loan Documents.   
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(v) Consent to Priming and Adequate Protection.  The Prepetition Second 

Lien Trustee, on behalf of the Prepetition Second Lien Secured Parties, consents to the Prepetition 

Second Lien Adequate Protection and the priming provided for herein; provided, however, that 

such consent of the Prepetition Second Lien Trustee to the priming of the Prepetition Second Liens 

and the use of Cash Collateral is expressly conditioned upon the entry of this Final Order, and such 

consent shall not be deemed to extend to any other Cash Collateral usage or other replacement 

financing or debtor-in-possession financing other than the DIP Facility provided under the DIP 

Loan Documents; and provided, further, that such consent shall be of no force and effect in the 

event this Final Order is not entered or is entered and subsequently reversed, modified, stayed, or 

amended (unless such reversal, modification, stay, or amendment is acceptable to the Prepetition 

Second Lien Trustee) or the DIP Loan Documents and DIP Facility as set forth herein are not 

approved.  

5. Automatic Postpetition Lien Perfection.  This Final Order shall be sufficient and 

conclusive evidence of the validity, enforceability, perfection, and priority of the DIP Liens, the 

First Lien Adequate Protection Liens and the Second Lien Adequate Protection Liens without the 

necessity of (a) filing or recording any financing statement, deed of trust, mortgage, or other 

instrument or document that may otherwise be required under the law of any jurisdiction, (b) 

obtaining “control” (as defined in any applicable Uniform Commercial Code or other law) over 

any DIP Collateral (and the DIP Agent and, after Payment in Full of the DIP Facility, the 

Prepetition First Lien Agent and, after Payment in Full of the Prepetition First Lien Credit 

Agreement, the Prepetition Second Lien Trustee shall be deemed, without any further action, to 

have control over all the Debtors’ deposit accounts, securities accounts and commodities accounts 

within the meaning of such Uniform Commercial Code and other law) or (c) taking any other 
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action to validate or perfect the DIP Liens, the First Lien Adequate Protection Liens and the Second 

Lien Adequate Protection Liens or to entitle the DIP Liens, the First Lien Adequate Protection 

Liens and the Second Lien Adequate Protection Liens to the priorities granted herein.  

Notwithstanding the foregoing, each of the DIP Agent, the Prepetition First Lien Agent  (in the 

latter case, solely with respect to the First Lien Adequate Protection Liens) and the Prepetition 

Second Lien Trustee  (in the latter case, solely with respect to the Second Lien Adequate Protection 

Liens) may, each in their sole discretion, enter into and file, as applicable, financing statements, 

mortgages, security agreements, notices of Liens, and other similar documents, and is hereby 

granted relief from the automatic stay of section 362 of the Bankruptcy Code in order to do so, and 

all such financing statements, mortgages, security agreements, notices, and other agreements or 

documents shall be deemed to have been entered into, filed or recorded as of the Petition Date.  

The applicable Debtors shall execute and deliver to the DIP Agent, the Prepetition First Lien Agent 

and/or the Prepetition Second Lien Trustee, as applicable, all such financing statements, 

mortgages, notices, and other documents as such parties may reasonably request to evidence and 

confirm the contemplated validity, perfection and priority of the DIP Liens, the First Lien 

Adequate Protection Liens and the Second Lien Adequate Protection Liens, as applicable, granted 

pursuant hereto.  Without limiting the foregoing, each of the DIP Agent, the Prepetition First Lien 

Agent and the Prepetition Second Lien Trustee may, in its discretion, file a photocopy of this Final 

Order as a financing statement with any recording officer designated to file financing statements 

or with any registry of deeds or similar office in any jurisdiction in which any Debtor has real or 

personal property, and in such event, the subject filing or recording officer shall be authorized to 

file or record such copy of this Final Order.  Any provision of any lease, loan document, easement, 

use agreement, proffer, covenant, license, contract, organizational document, or other instrument 
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or agreement that requires the payment of any fees or other monetary obligations to any 

governmental entity or non-governmental entity in order for the Debtors to pledge, grant, 

mortgage, sell, assign, or otherwise transfer any fee or leasehold interest or the proceeds thereof 

or other DIP Collateral is and shall be deemed to be inconsistent with the provisions of the 

Bankruptcy Code, and shall have no force or effect with respect to the Liens on such leasehold 

interests or other applicable DIP Collateral or the proceeds of any assignment and/or sale thereof 

by any Debtor, in favor of the DIP Secured Parties in accordance with the terms of the DIP Loan 

Documents and this Final Order or in favor of the Prepetition First Lien Secured Parties or the 

Prepetition Second Lien Secured Parties in accordance with this Final Order.  To the extent that 

the Prepetition First Lien Agent is the secured party under any security agreement, mortgage, 

leasehold mortgage, landlord waiver, financing statement, or account control agreements, listed as 

loss payee or additional insured under any of the Debtors’ insurance policies, or is the secured 

party under any of the Prepetition First Lien Loan Documents, the DIP Agent shall also be deemed 

to be the secured party under such account control agreements, loss payee or additional insured 

under the Debtors’ insurance policies, and the secured party under each such Prepetition First Lien 

Loan Document, shall have all rights and powers attendant to that position (including rights of 

enforcement), and shall act in that capacity and distribute any proceeds recovered or received first, 

for the benefit of the DIP Secured Parties in accordance with the DIP Loan Documents and second, 

subsequent to Payment in Full of all DIP Obligations, for the benefit of the Prepetition First Lien 

Secured Parties and third, subsequent to the Payment in Full of all Prepetition First Lien 

Obligations, for the benefit of the Prepetition Second Lien Secured Parties.  The Prepetition First 

Lien Agent shall serve as agent for the DIP Agent for purposes of perfecting the DIP Agent’s Liens 

on all DIP Collateral that, without giving effect to the Bankruptcy Code and this Final Order, is of 

Case 25-90309   Document 377-1   Filed in TXSB on 09/29/25   Page 39 of 76



 
 

40 

a type such that perfection of a Lien therein may be accomplished only by possession or control 

by a secured party. 

6. Reserved. 

7. Carve-Out. 

(i) As used in this Final Order, the term “Carve-Out” means the sum of the following: 

(a) all fees required to be paid to the Clerk of the Court and to the U.S. Trustee under 28 U.S.C. § 

1930(a) plus interest at the statutory rate (without regard to the notice set forth in sub-paragraph 

(ii) below); (b) all reasonable fees, costs, and expenses up to $75,000 incurred by a trustee under 

section 726(b) of the Bankruptcy Code (without regard to the notice set forth in sub-paragraph (ii) 

below); (c) to the extent allowed by the Court at any time, whether by interim or final 

compensation order, procedural order, or otherwise, all unpaid fees, costs, and expenses 

(collectively, the “Allowed Professional Fees”) earned, accrued or incurred by persons or firms 

retained by the Debtors pursuant to section 327, 328, or 363 of the Bankruptcy Code (collectively, 

the “Debtor Professionals”) at any time before or on the first Business Day following delivery by 

the DIP Agent of a Carve-Out Trigger Notice (as defined below), whether allowed by the Court 

prior to or after delivery of a Carve-Out Trigger Notice and without regard to whether such 

Allowed Professional Fees are provided for in the Approved Budget or when invoiced; (d) to the 

extent allowed by the Court at any time, whether by interim or final compensation order, 

procedural order, or otherwise, all Allowed Professional Fees earned, accrued or incurred in 

accordance with and subject to the Approved Budget by persons or firms retained by the Creditors 

Committee pursuant to section 328 or 1103 of the Bankruptcy Code (collectively, the “Committee 

Professionals” and, together with the Debtor Professionals, the “Professional Persons”) at any time 

before or on the first Business Day following delivery by the DIP Agent of a Carve-Out Trigger 
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Notice, whether allowed by the Court prior to or after delivery of a Carve-Out Trigger Notice or 

when invoiced, and subject to the investigation budget set forth in Paragraph 16 below (the 

aggregate amounts set forth in clauses (a) through (d) above, the “Pre-Carve-Out Trigger Notice 

Amount”); and (e) Allowed Professional Fees of Debtor Professionals in an aggregate amount not 

to exceed $2,500,000 and Allowed Professional Fees of Committee Professionals in an aggregate 

amount not to exceed $250,000, in each case earned, accrued or incurred after the first Business 

Day following the date of delivery by the DIP Agent of the Carve-Out Trigger Notice in 

accordance with sub-paragraph (ii) below (such date, the “Trigger Date”), to the extent allowed by 

the Court at any time, whether by interim or final compensation order, procedural order, or 

otherwise (the amounts set forth in this clause (e) being the “Post-Carve-Out Trigger Notice 

Amount” and, together with the Pre-Carve-Out Trigger Notice Amount, the “Carve-Out 

Amount”). 

(ii) For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean a written 

notice delivered by email (or other electronic means) by the DIP Agent (at the direction of the 

Required DIP Lenders) to the Borrower, counsel to the Borrower (Latham & Watkins), the U.S. 

Trustee, and counsel to the Committee (White & Case), which notice (A) shall expressly state that 

the Post-Carve-Out Trigger Notice Amount has been invoked and (B) may be delivered only 

following the occurrence and during the continuation of Termination Event (as defined herein), 

the acceleration of the DIP Obligations under the DIP Loan Documents, and the termination of the 

Debtors’ consensual use of Cash Collateral under this Final Order. 

(iii) From and after the Petition Date, the Debtors shall utilize cash on hand, the 

proceeds from the DIP Facility, amounts held in the DIP Account, and/or any other available cash 

thereafter held by any Debtor to fund, on a weekly basis, the Pre-Carve-Out Trigger Notice 
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Amount into the Escrow Account (as defined below) in an amount equal to the greatest of (A) the 

aggregate unpaid amount of estimated fees, costs, and expenses of Professional Persons included 

in all weekly estimates timely received by the Debtors in respect of the preceding week, (B) the 

aggregate unpaid amount of actual fees, costs, and expenses of Professional Persons earned, 

accrued or incurred at the applicable time, and (C) the aggregate amount of fees, costs, and 

expenses of Professional Persons provided for in the Approved Budget at the applicable time.  As 

used herein, the term “Escrow Account” means a segregated account of the Borrower not subject 

to the control of any DIP Secured Party, Prepetition First Lien Secured Party, and/or Prepetition 

Second Lien Secured Party (collectively, the “Funded Debt Secured Parties”). 

(iv) Upon delivery of a Carve-Out Trigger Notice in accordance with sub-paragraph (ii) 

above, such Carve-Out Trigger Notice shall constitute a demand to, and approval for, the Debtors 

to utilize all cash on hand as of such date (including in the DIP Account) and any available cash 

thereafter generated by the Debtors to fund the Escrow Account in an amount equal to the Carve-

Out Amount and to hold such amount in trust to pay the obligations benefitting from the Carve-

Out. 

(v) Upon delivery of a Carve-Out Trigger Notice in accordance with sub-paragraph (ii) 

above, and prior to the payment to any Funded Debt Secured Party on account of any claim or 

administrative expense held by such person or entity (whether postpetition, super priority, 

adequate protection, prepetition, or otherwise), the Debtors shall deposit into the Escrow Account 

cash available on the Trigger Date (or available thereafter) in an aggregate amount equal to the 

Carve-Out Amount.  The funds in the Escrow Account shall be available only to satisfy the 

obligations benefitting from the Carve-Out in Paragraph 7(i) above, and the Funded Debt Secured 

Parties (A) shall not sweep or foreclose on cash (including cash received as a result of the sale or 
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other disposition of assets) of the Debtors unless and until the Escrow Account is funded in full in 

cash as provided above and (B) shall have a valid and perfected security interest upon any residual 

amount in the Escrow Account available following payment in full in cash of all obligations 

benefiting from the Carve-Out, subject to the lien and claim priorities set forth in this Final Order. 

(vi) Notwithstanding anything to the contrary in this Final Order, the DIP Loan 

Documents, the Prepetition First Lien Loan Documents, and/or the Prepetition Second Lien Loan 

Documents (collectively, including this Final Order, the “Funded Debt Documents”), all claims 

and administrative expenses arising under, with respect to, or in connection with any Funded Debt 

Document (including the DIP Obligations, the DIP Superpriority Claims, the Prepetition First Lien 

Obligations, the First Lien Adequate Protection Superpriority Claims, the Prepetition Second Lien 

Obligations, and the Second Lien Adequate Protection Superpriority Claims) and all security 

interests and liens securing such claims and administrative expenses (including the DIP Liens, the 

Prepetition First Liens, the First Lien Adequate Protection Liens, the Prepetition Second Liens and 

the Second Lien Adequate Protection Liens) shall, in each case, be subject and subordinate to the 

payment in full in cash of the Carve-Out. 

(vii) Notwithstanding anything to the contrary in any Funded Debt Document, (a) the 

failure of the Escrow Account to satisfy in full the Allowed Professional Fees of the Professional 

Persons shall not affect, limit, or otherwise modify the scope or priority of the Carve-Out, (b) in 

no way shall any Approved Budget, the Carve-Out, the Carve-Out Amount, the Escrow Account, 

or any other budget or financial projection delivered in connection with any Funded Debt 

Document be construed as a cap or limitation on the amount of Allowed Professional Fees due and 

payable by the Debtors or that may be allowed by the Court at any time (including on an interim 

basis), and (c) the Debtors’ authority to use proceeds from the DIP Facility, the DIP Collateral, 
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and/or Cash Collateral on account of, and to timely pay, the Allowed Professional Fees and the 

other obligations benefitting from the Carve-Out shall in no way be limited or deemed limited by 

any Approved Budget (other than as expressly set forth above as to the Allowed Professional Fees 

for the Committee Professionals). 

(viii) Prior to the occurrence of the Termination Declaration Date (as defined below), the 

Debtors shall be permitted to pay Allowed Professional Fees (including on an interim basis), and 

such payments shall not reduce or be deemed to reduce the Carve-Out.  Moreover, for the 

avoidance of doubt, any amounts paid prior to the Carve-Out Trigger Notice shall not reduce or be 

deemed to reduce the Post-Carve-Out Trigger Notice Amount. 

(ix) Reserved. 

(x) Without affecting, limiting, or otherwise modifying the scope or priority of the 

Carve-Out, neither the DIP Secured Parties nor the Prepetition First Lien Secured Parties shall be 

responsible for the direct payment or reimbursement of any fees or disbursements of any of the 

Debtor Professionals, Committee Professionals or Committee members incurred in connection 

with the Chapter 11 Cases or any Successor Cases under any chapter of the Bankruptcy Code.  

Without affecting, limiting, or otherwise modifying the scope or priority of the Carve-Out, nothing 

in this Final Order or otherwise shall be construed (i) to obligate any DIP Secured Party or any 

Prepetition First Lien Secured Party in any way to pay compensation to, or to reimburse expenses 

of, any of the Debtor Professionals, the Committee Professionals or Committee members, or to 

guarantee that the Debtors or their estates have sufficient funds to pay such compensation or 

reimbursement or (ii) to increase the Carve-Out if actual allowed fees and expenses of any of the 

Debtor Professionals, Committee Professionals or Committee members are higher in fact than the 

Carve-Out Amount.  Notwithstanding any provision in this Paragraph 7 to the contrary, no portion 
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of the Carve-Out, Cash Collateral, Prepetition First Lien Collateral, DIP Collateral or proceeds of 

the DIP Facility shall be utilized for the payment of professional fees and disbursements to the 

extent restricted under Paragraph 16 hereof; provided that the foregoing shall not be construed as 

a cap or limitation on the amount of Allowed Professional Fees due and payable by the Debtors or 

that may be allowed by the Court at any time (including on an interim basis).  Nothing herein shall 

be construed as consent to the allowance of any professional fees or expenses of any of the Debtors, 

any Committee, any other official or unofficial committee in these Chapter 11 Cases or any 

Successor Cases, or of any other person or entity, or shall affect the right of any DIP Secured Party 

or any Prepetition First Lien Secured Party to object to the allowance and payment of any such 

fees and expenses. 

8. Waiver of 506(c) Claims.  In the case of the DIP Secured Parties (and their DIP 

Liens and their other rights in respect of the DIP Collateral, the Prepetition First Lien Collateral 

and Cash Collateral), the Prepetition First Lien Secured Parties (and their Prepetition First Liens 

and their other rights in respect of the DIP Collateral, the Prepetition First Lien Collateral and Cash 

Collateral) and the Prepetition Second Lien Secured Parties (and their Prepetition Second Liens 

and their other rights in respect of the DIP Collateral, the Prepetition Second Lien Collateral and 

Cash Collateral), and as a further condition of (i) the DIP Facility and any obligation of the DIP 

Secured Parties to make credit extensions pursuant to the DIP Loan Documents (and the consent 

of the DIP Secured Parties, the Prepetition First Lien Secured Parties and the Prepetition Second 

Lien Secured Parties to the payment of the Carve-Out to the extent provided herein) and (ii)  the 

Debtors’ use of Cash Collateral pursuant to this Final Order, (a) no costs or expenses of 

administration of the Chapter 11 Cases or any Successor Cases shall be charged against or 

recovered from or against any or all of the DIP Secured Parties and/or the Prepetition First Lien 
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Secured Parties, the Prepetition Second Lien Secured Parties, the Prepetition First Lien Collateral, 

the Prepetition Second Lien Collateral, the DIP Collateral and the Cash Collateral, in each case 

pursuant to section 506(c) of the Bankruptcy Code or otherwise, without the prior written consent 

of the DIP Agent, the Prepetition First Lien Agent and the Prepetition Second Lien Trustee, and 

(b) no such consent shall be implied from any other action, inaction, or acquiescence of any or all 

of the DIP Secured Parties, the Prepetition First Lien Secured Parties and the Prepetition Second 

Lien Secured Parties, and (c) the exercise of any rights under section 506(c) of the Bankruptcy 

Code or otherwise to charge any costs or expense of administration of the Chapter 11 Cases or any 

Successor Cases from or against the Prepetition First Lien Secured Parties or their Prepetition First 

Liens or the Prepetition Second Lien Secured Parties or their Prepetition Second Liens on or other 

interests in any or all of the DIP Collateral, the Prepetition First Lien Collateral, the Prepetition 

Second Lien Collateral and the Cash Collateral shall not impair and shall be subject to, and junior 

to, the DIP Liens on and the DIP Secured Parties’ other interests in the DIP Collateral, the 

Prepetition First Lien Collateral, the Prepetition Second Lien Collateral and the Cash Collateral 

and the other DIP Protections accorded the DIP Secured Parties. 

9. After-Acquired Property.  Upon entry of this Final Order (but retroactive to the 

Petition Date), pursuant to section 552(a) of the Bankruptcy Code, all property acquired by the 

Debtors on or after the Petition Date is not, and shall not be, subject to any Lien of any person or 

entity resulting from any security agreement entered into by the Debtors prior to the Petition Date, 

except to the extent that such property constitutes proceeds of property of the Debtors that is 

subject to a valid, enforceable, perfected, and unavoidable Lien as of the Petition Date (or a valid, 

enforceable and unavoidable Lien that is perfected subsequent to the Petition Date solely to the 
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extent permitted by section 546(b) of the Bankruptcy Code) that is not subject to subordination or 

avoidance under the Bankruptcy Code or other provisions or principles of applicable law. 

10. Protection of DIP Secured Parties’ and Prepetition First Lien Secured Parties’ 

Rights. 

  (a) Unless the DIP Agent and the Prepetition First Lien Agent shall have 

provided their prior written consent or all DIP Obligations and First Lien Adequate Protection 

Superpriority Claims have been Paid in Full, there shall not be entered in any of these Chapter 11 

Cases or any Successor Cases any order (including any order confirming any plan of 

reorganization or liquidation) that authorizes any of the following: (i) the obtaining of credit or the 

incurring of indebtedness that is secured by a security, mortgage, or collateral interest or other 

Lien on all or any portion of the DIP Collateral or Prepetition First Lien Collateral and/or that is 

entitled to administrative priority status, in each case that is superior to or pari passu with the DIP 

Liens, the DIP Superpriority Claims, the Prepetition First Liens, the First Lien Adequate Protection 

Liens, the First Lien Adequate Protection Superpriority Claims, the Prepetition Second Liens, the 

Second Lien Adequate Protection Liens, the Second Lien Adequate Protection Superpriority 

Claims and/or the other DIP Protections; (ii) the use of Cash Collateral for any purpose other than 

Payment in Full of the DIP Obligations and the First Lien Adequate Protection Superpriority 

Claims or as otherwise permitted in the DIP Loan Documents and/or this Final Order; provided 

that the foregoing shall not affect, modify or limit the scope or priority of the Carve-Out, (iii) the 

return of goods pursuant to section 546(h) of the Bankruptcy Code (or other return of goods on 

account of any prepetition indebtedness) to any creditor of any Debtor or any creditor’s taking any 

setoff against any of its prepetition indebtedness based upon any such return of goods pursuant to 

section 553 of the Bankruptcy Code or otherwise, or (iv) any modification of any of the DIP 
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Secured Parties’ or the Prepetition First Lien Secured Parties’ rights under this Final Order, the 

DIP Loan Documents or the Prepetition First Lien Loan Documents with respect to any DIP 

Obligations. 

  (b)  The Debtors shall, until all DIP Obligations, Prepetition First Lien 

Obligations and First Lien Adequate Protection Superpriority Claims have been Paid in Full, (i) 

maintain books, records, and accounts to the extent and as required by the DIP Loan Documents, 

(ii) reasonably cooperate with, consult with during normal business hours, and provide to the DIP 

Secured Parties and the Prepetition First Lien Secured Parties all such information and documents 

that any or all of the Debtors are obligated (including upon reasonable written request by any of 

the DIP Secured Parties or the Prepetition First Lien Secured Parties) to provide under the DIP 

Loan Documents, the Prepetition Loan Documents (in the absence of the pendency of these 

Chapter 11 Cases) or the provisions of this Final Order, (iii) during normal business hours and 

upon reasonable written request, permit consultants, advisors and other representatives (including 

third party representatives) of each of the DIP Agent and the Prepetition First Lien Agent to visit 

and inspect any of the Debtors’ respective properties, to examine and make abstracts or copies 

from any of their respective books and records, to tour the Debtors’ business premises and other 

properties, and to discuss, and provide advice with respect to, their respective affairs, finances, 

properties, business operations, and accounts with their respective officers, employees, 

independent public accountants and other professional advisors (other than legal counsel) as and 

to the extent required by the DIP Loan Documents and/or the Prepetition First Lien Loan 

Documents, (iv) during normal business hours and upon reasonable written request, permit the 

DIP Agent and the Prepetition First Lien Agent and their respective consultants, advisors and other 

representatives to consult with the Debtors’ management and advisors on matters concerning the 
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Debtors’ businesses, financial condition, operations and assets, and (v) during normal business 

hours and upon reasonable written request, permit the DIP Agent and the Prepetition First Lien 

Agent to conduct, at their discretion and at the Debtors’ cost and expense, field audits, collateral 

examinations and inventory appraisals at reasonable times in respect of any or all of the DIP 

Collateral and the Prepetition First Lien Collateral.  Notwithstanding anything to the contrary 

contained herein, the Debtors do not waive any right to attorney-client, work product, or similar 

privilege, and the Debtors shall not be required to provide the DIP Agent, the Prepetition First Lien 

Agent, or their respective counsel and financial advisors with any information subject to attorney-

client privilege or consisting of attorney work product.  For avoidance of doubt, the Prepetition 

First Lien Agent shall have the same access and cooperation rights as the DIP Agent for purposes 

of this subparagraph (b). 

11. Proceeds of Subsequent Financing.  Without limiting the provisions and 

protections of Paragraph 10 above, if at any time prior to the Payment in Full of all the DIP 

Obligations and the First Lien Adequate Protection Superpriority Claims (including subsequent to 

the confirmation of any chapter 11 plan or plans with respect to any of the Debtors), the Debtors’ 

estates, any trustee, any examiner with enlarged powers, or any responsible officer subsequently 

appointed shall obtain credit or incur debt pursuant to sections 364(b), 364(c), 364(d), or any other 

provision of the Bankruptcy Code in violation of this Final Order or the DIP Loan Documents, 

then, after payment or reservation in full in cash of the Carve-Out, all of the cash proceeds derived 

from such credit or debt and all Cash Collateral shall immediately be turned over to the DIP Agent 

for application to the DIP Obligations until Paid in Full and then to the First Lien Adequate 

Protection Superpriority Claims until Paid in Full. 
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12. Cash Collection.  From and after the date of the entry of this Final Order, all 

collections and proceeds of any DIP Collateral or Prepetition First Lien Collateral or services 

provided by any Debtor and all Cash Collateral that shall at any time come into the possession, 

custody, or control of any Debtor, or to which any Debtor is now or shall become entitled at any 

time, shall be promptly deposited in the same lock-box and/or deposit accounts into which the 

collections and proceeds of the Prepetition First Lien Collateral were deposited under the 

Prepetition First Lien Loan Documents (or in such other accounts as are designated by the DIP 

Agent from time to time) (collectively, the “Cash Collection Accounts”), which accounts shall be 

subject to the liens of the DIP Agent and the Prepetition First Lien Agent (and the funds in such 

accounts may be used by the Debtors to the extent provided in this Final Order and the DIP Loan 

Documents).  Upon the direction of the DIP Agent or, following Payment in Full of the DIP 

Obligations, the Prepetition First Lien Agent, at any time after the occurrence of a Termination 

Event and subject to the provisions of Paragraph 7 and Paragraph 15, all proceeds in the Cash 

Collection Accounts shall be remitted to the DIP Agent for application to the DIP Obligations until 

Payment in Full and then to the Prepetition First Lien Agent for application to the Prepetition First 

Lien Obligations until Payment in Full, and the DIP Agent and the Prepetition First Lien Agent 

shall be entitled to take all action that is necessary or appropriate to effectuate the foregoing.  

Unless otherwise agreed to in writing by the DIP Agent and the Prepetition First Lien Agent, the 

Debtors shall maintain no accounts except those identified in the Interim Order (A) Authorizing 

Debtors to (I) Continue Existing Cash Management System, (II) Maintain Existing Business 

Forms, and (III) Continue Intercompany Transactions; and (B) Granting Related Relief (the 

“Interim Cash Management Order”) and the Final Order (A) Authorizing Debtors to (I) Continue 

Existing Cash Management System, (II) Maintain Existing Business Forms, and (III) Continue 
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Intercompany Transactions; and (B) Granting Related Relief (the “Final Cash Management 

Order” together with the Interim Cash Management Order, the “Cash Management Orders”).    

13. Disposition of DIP Collateral; Credit Bid.   

  (a) Unless the DIP Obligations and the Prepetition First Lien Obligations are Paid in Full 

upon the closing of a sale or other disposition of the DIP Collateral or Prepetition First Lien 

Collateral, the Debtors shall not sell, transfer, lease, encumber, or otherwise dispose of any portion 

of the DIP Collateral or any Prepetition First Lien Collateral (or enter into any binding agreement to 

do so) without the prior written consent of the DIP Agent and the Prepetition First Lien Agent (and 

no such consent shall be implied from any other action, inaction, or acquiescence by any DIP 

Secured Party or Prepetition First Lien Secured Party or any order of this Court), except in the 

ordinary course of business or as otherwise permitted in the DIP Loan Documents and/or the 

Prepetition First Lien Loan Documents, as applicable, and this Final Order.  Except to the extent 

otherwise expressly provided in the DIP Loan Documents and subject to Paragraph 7 of this Final 

Order, all proceeds from the sale, transfer, lease, encumbrance or other disposition of any DIP 

Collateral outside the ordinary course of business shall be remitted to the DIP Agent for application 

to the DIP Obligations, in each case, in accordance with the terms of this Final Order and the DIP 

Loan Documents or the Prepetition First Lien Loan Documents, as the case may be.  In addition, the 

Debtors are authorized and empowered to enter into such blocked account agreements (with cash 

dominion, if the DIP Agent so elects) with the DIP Agent and such financial institutions as the DIP 

Agent may require, and, if it so elects, the DIP Agent shall be entitled to enjoy the benefit of all 

control agreements to which the Prepetition First Lien Agent is a party without the need to enter into 

new blocked account agreements.   
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  (b) The DIP Agent (or one or more of its designees, affiliates or assignees) shall have the 

unqualified right to credit bid any or all of the DIP Obligations under or pursuant to (i) section 363 

of the Bankruptcy Code, (ii) any plan of reorganization or plan of liquidation under section 1129 of 

the Bankruptcy Code, or (iii) section 725 of the Bankruptcy Code.  If the DIP Agent or its respective 

designees, affiliates or assignees makes a credit bid in connection with any auction or other sale 

process relating to the sale or other disposition of any DIP Collateral, then for purposes of such 

auction or sale process or any applicable order of this Court, the DIP Agent shall be automatically 

deemed to be a qualified bidder and its bid shall be automatically deemed to constitute a qualified 

bid, regardless of whether the qualified bidder or qualified bid requirements are satisfied. 

14. Termination Events.  The following shall constitute a termination event under this 

Final Order and the DIP Loan Documents unless waived in writing by each of the DIP Agent and 

the Prepetition First Lien Agent (each, a “Termination Event”): 

(a) The occurrence and continuation of an “Event of Default” under the DIP 

Credit Agreement, as set forth therein (a “DIP Default Termination Event”), including, for 

avoidance of doubt, the Debtors’ failure to timely and strictly comply with any of the obligations 

and deadlines set forth on Exhibit A hereto thereto (the “Chapter 11 Milestones”).   

(b) Any material breach by the Debtors of their obligations under the 

Restructuring Support Agreement (subject to any applicable cure periods), and any termination of 

the Restructuring Support Agreement by the Debtors or the Required Consenting First Lien 

Lenders (as defined in the Restructuring Support Agreement). 

(c) Any other material breach, default or other violation by any of the Debtors 

of the terms and provisions of this Final Order (subject to any applicable cure periods).   

15. Rights and Remedies Upon Termination Event.   
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(a)  Upon the occurrence and during the continuation of a Termination Event, 

that has not been waived at the direction of the Required DIP Lenders, following delivery by the 

DIP Agent (at the direction of the Required DIP Lenders) of written notice (a “Remedies Notice”), 

of not less than five (5) Business Days’ (the “Remedies Notice Period”), to the Debtors and 

Debtors’ counsel, the United States Trustee, and counsel to the Committee (the “Remedies Notice 

Parties”), unless prior to such time the Court orders otherwise, the DIP Agent is hereby granted 

relief from the automatic stay, without further notice, hearing, motion, order or other action of any 

kind, to the extent necessary to permit the DIP Secured Parties to exercise (i) immediately upon 

the occurrence and during the continuance of any Termination Event, all rights and remedies under 

this Final Order, the DIP Loan Documents and/or applicable non-bankruptcy law (other than those 

rights and remedies against the DIP Collateral as provided in subparagraph 15(b) below), including 

the right to (1) declare all DIP Obligations to be immediately due and payable, (2) declare the 

termination, reduction or restriction of any further commitment to extend credit to the Debtors, to 

the extent any such commitment remains, and/or (3) terminate the DIP Facility and any other DIP 

Loan Documents as to any future liability or obligation of the DIP Agent and the other DIP Secured 

Parties, but without affecting any of the DIP Obligations or the DIP Liens securing the DIP 

Obligations; and/or (ii) declare a termination, reduction or restriction on the ability of the Debtors 

to use any Cash Collateral (any such declaration under any of clauses 15(a)(i)(1), (2) or (3) or (ii) 

shall be made to the respective lead counsel to the Debtors, the Committee and the U.S. Trustee, 

and shall be referred to herein as a “Termination Declaration” and the date that is the earliest to 

occur of any such Termination Declaration being herein referred to as the “Termination 

Declaration Date”).    
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(b)  During the continuation of a Termination Event, that has not been waived at the 

direction of the Required Lenders, and following the delivery of a Remedies Notice, but prior to 

exercising the remedies set forth in this paragraph, the DIP Agent, on behalf of the DIP Secured 

Parties shall be required to file a motion with the Court seeking emergency relief (a “Stay Relief 

Motion”) on not less than five (5) business days’ notice to the Remedies Notice Parties (which 

may run concurrently with the Remedies Notice Period) for a further order of the Court modifying 

the automatic stay to permit the DIP Agent, on behalf of the DIP Secured Parties, to foreclose on, 

or otherwise enforce and realize on, its DIP Liens on all or any portion of the DIP Collateral, 

including by collecting accounts receivable and applying the proceeds thereof to the DIP 

Obligations, subject to the payment or reservation in full in cash of the Carve-Out as set forth in 

Paragraph 7.    Prior to the expiration of the Remedies Notice Period, the Remedies Notice Parties 

shall be entitled to request an emergency hearing with the Court.  If a request for such hearing is 

made prior to the end of the Remedies Notice Period, then the Remedies Notice Period shall be 

continued until the Court hears and rules with respect thereto.  During such Remedies Notice 

Period, (i) the Debtors may use Cash Collateral or any amounts previously or thereafter advanced 

under the DIP Credit Facility (a) to fund operations in accordance with the DIP Facility and the 

Approved Budget and (b) the Carve-Out; and (ii) the Debtors and the DIP Lenders consent to a 

hearing on an expedited basis to consider whether a Termination Event has occurred, and if a 

hearing to consider the foregoing is requested to be heard before the end of the Remedies Notice 

Period but is scheduled for a later date by the Bankruptcy Court, the Remedies Notice Period shall 

be automatically extended to the date of such hearing. 

  (c) Reserved. 
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  (d) All proceeds realized in connection with the exercise of the rights and 

remedies of the DIP Secured Parties or the Prepetition First Lien Secured Parties shall be turned 

over first to the Debtors to fund the Carve-Out in full in cash, then to the DIP Agent for application 

to the DIP Obligations under, and in accordance with the provisions of, the DIP Loan Documents 

and this Final Order until Payment in Full of all of the DIP Obligations and then shall be held in 

escrow by the Debtors pending further order of this Court.   

  (e) Notwithstanding anything contained herein to the contrary and without 

limiting any other rights or remedies of the DIP Agent or the other DIP Secured Parties contained 

in this Final Order or the DIP Loan Documents, or otherwise available at law or in equity, and 

subject to the terms of the DIP Loan Documents, upon five (5) Business Days’ written notice to 

the Debtors and any landlord, lienholder, licensor, or other third party owner of any leased or 

licensed premises or intellectual property that a Termination Event has occurred and is continuing, 

the DIP Agent (i) may, unless otherwise provided in any separate agreement by and between the 

applicable landlord or licensor and the DIP Agent (the terms of which shall be reasonably 

acceptable to the parties thereto), enter upon any leased or licensed premises of the Debtors for the 

purpose of exercising any remedy with respect to any DIP Collateral located thereon and (ii) shall 

be entitled to all of the Debtors’ rights and privileges as lessee or licensee under the applicable 

license and to use any and all trademarks, trade names, copyrights, licenses, patents, or any other 

similar assets of the Debtors that are owned by or subject to a Lien of any third party and that are 

used by Debtors in their businesses, in the case of either subparagraph (i) or (ii) of this Paragraph 

15(e) without interference from lienholders or licensors thereunder, subject to such lienholders’ or 

licensors’ rights under applicable law; provided, however, that the DIP Agent, on behalf of the 

DIP Secured Parties, shall pay only rent and additional rent, fees, royalties, or other monetary 
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obligations of the Debtors that first arise after the written notice referenced above from the DIP 

Agent and that accrue during the period of such occupancy or use by such DIP Agent calculated 

on a per diem basis.  Nothing herein shall require the Debtors, the DIP Agent, or the other DIP 

Secured Parties to assume any lease, license or other contract under Bankruptcy Code section 

365(a) as a precondition to the rights afforded to the DIP Agent and the other DIP Secured Parties 

in this Paragraph 15(e). 

  (f) Subject to Payment in Full of the DIP Obligations, notwithstanding 

anything contained herein to the contrary, and without limiting any other rights or remedies of the 

Prepetition First Lien Agent or the other Prepetition First Lien Secured Parties contained in this 

Final Order or the Prepetition First Lien Loan Documents, or otherwise available at law or in 

equity, the Prepetition First Lien Agent shall succeed to, and be entitled to, all of the rights, 

remedies, benefits and protections accorded to the DIP Agent pursuant to Paragraph 15(e), as if all 

references therein to the “DIP Agent” and the “ DIP Parties” are references to the “Prepetition First 

Lien Agent” and the “Prepetition First Lien Secured Parties.”   

  (g) The automatic stay imposed under section 362(a) of the Bankruptcy Code 

is hereby modified pursuant to the terms of this Final Order and the DIP Loan Documents as 

necessary to (i) permit the Debtors to grant the First Lien Adequate Protection Liens, the Second 

Lien Adequate Protection Liens and the DIP Liens and to incur all liabilities and obligations to the 

DIP Secured Parties and the Prepetition First Lien Secured Parties under the DIP Loan Documents, 

the DIP Facility, and this Final Order, (ii) subject to Paragraph 7, authorize the DIP Secured Parties 

and the Prepetition First Lien Secured Parties to retain and apply payments made in accordance 

with the DIP Loan Documents, the Prepetition First Lien Loan Documents and/or this Final Order, 

(iii) to permit each of the DIP Agent, the other DIP Secured Parties, the Prepetition First Lien 
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Agent and the other Prepetition First Lien Secured Parties to perform any act authorized under this 

Final Order and the DIP Loan Documents, and (iv) otherwise to the extent necessary to implement 

and effectuate the provisions of this Final Order and the DIP Loan Documents. 

16. Restriction on Use of Proceeds.  Notwithstanding anything herein to the contrary, 

but subject to the last sentence of this Paragraph 16, no loans and/or proceeds from the DIP Facility 

(including the DIP Account), DIP Collateral, Cash Collateral (including any retainer held by any 

professionals for the below-referenced parties), Prepetition First Lien Collateral, Prepetition 

Second Lien Collateral or any portion of the Carve-Out may be used by (a) any Debtor, Committee 

or trustee or other estate representative appointed in the Chapter 11 Cases or any Successor Cases, 

or any other person, party, or entity  (including any of the Debtors’ Professionals, the Committee’s 

Professionals or the Committee members) to assert, join, commence, support, or prosecute any 

action for any claim, counter-claim, action, proceeding, application, motion, objection, defense, or 

other contested matter seeking any order, judgment, determination, or similar relief against the 

DIP Secured Parties (or to pay any professional fees and disbursements incurred in connection 

therewith) at any time; or (b) any Debtor, any Committee, or any trustee or other estate 

representative appointed in the Chapter 11 Cases or any Successor Cases, or any other person, 

party, or entity (including any of the Debtors’ Professionals, the Committee’s Professionals or the 

Committee members) to (or to pay any professional fees and disbursements incurred in connection 

therewith): (i) request authorization to obtain postpetition loans or other financial accommodations 

pursuant to section 364(c) or (d) of the Bankruptcy Code, or otherwise, other than from the DIP 

Secured Parties, or to seek any modification to this Final Order not approved by the DIP Agent 

and, to the extent such modification would affect the rights of any of the Prepetition First Lien 

Secured Parties, the Prepetition First Lien Agent and, to the extent such modification would affect 
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the rights of any of the Prepetition Second Lien Secured Parties, the Prepetition Second Lien 

Trustee; (ii) assert, join, commence, support, or prosecute any action for any claim, counter-claim, 

action, proceeding, application, motion, objection, defense, or other contested matter seeking any 

order, judgment, determination, or similar relief against, any or all of the Prepetition First Lien 

Secured Parties, the Prepetition Second Lien Secured Parties, their respective affiliates, assigns or 

successors and the respective officers, directors, employees, agents, attorneys, representatives and 

other advisors of the foregoing, with respect to any transaction, occurrence, omission, action, or 

other matter (including formal or informal discovery proceedings in anticipation thereof), 

including (A) any Avoidance Actions or other actions arising under chapter 5 of the Bankruptcy 

Code; (B) any action with respect to the validity, enforceability, priority, and extent of the DIP 

Obligations, the Prepetition First Lien Obligations, and/or the Prepetition Second Lien Obligations 

or the validity, extent, and priority of the DIP Liens, the Prepetition First Liens, the Prepetition 

Second Liens, the First Lien Adequate Protection Liens or the Second Lien Adequate Protection 

Liens; (C) any action seeking to invalidate, set aside, avoid, or subordinate, in whole or in part, the 

DIP Liens, the other DIP Protections, the Prepetition First Liens, the First Lien Adequate 

Protection Liens, the other Prepetition First Lien Adequate Protection, the Prepetition Second 

Liens, the Second Lien Adequate Protection Liens, or the other Prepetition Second Lien Adequate 

Protection; (D) any action preventing, hindering, or otherwise delaying any or all of the DIP 

Secured Parties’, and, after the Payment in Full of the DIP Obligations, the Prepetition First Lien 

Secured Parties’ and/or the Prepetition Second Lien Secured Parties’, assertion, enforcement, or 

realization on the Cash Collateral, the DIP Collateral, the Prepetition First Lien Collateral or the 

Prepetition Second Lien Collateral in accordance with the DIP Loan Documents, the Prepetition 

First Lien Loan Documents or the Prepetition Second Lien Loan Documents, as applicable, or this 
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Final Order; and/or (E) any action seeking to modify any of the rights, remedies, priorities, 

privileges, protections, and benefits granted to any or all of the DIP Secured Parties, the Prepetition 

First Lien Secured Parties and the Prepetition Second Lien Secured Parties hereunder or under the 

DIP Loan Documents, the Prepetition First Lien Loan Documents or the Prepetition Second Lien 

Loan Documents, as applicable, or any payments made thereunder or in respect thereof; provided, 

however, the foregoing shall not apply to limit the investigation undertaken by the Debtors in 

connection with the Independent Investigation and, further, with respect to any investigation by 

the Committee up to $250,000 in the aggregate of the Carve-Out, any DIP Collateral, any 

Prepetition First Lien Collateral, any Prepetition Second Lien Collateral, any Cash Collateral and 

proceeds of the DIP Facility may be used by the Committee (to the extent such Committee is 

appointed) to investigate (but not to prosecute) the claims and/or Liens of the Prepetition First Lien 

Agent and the other Prepetition First Lien Secured Parties under the Prepetition First Lien Loan 

Documents and/or the Liens of the Prepetition Second Lien Trustee and the other Prepetition 

Second Lien Secured Parties under the Prepetition Second Lien Loan Documents (but in any case 

not the claims and/or Liens of the DIP Agent and the other DIP Secured Parties); or (iii) use or 

seek to use Cash Collateral or sell or otherwise dispose of DIP Collateral or Prepetition First Lien 

Collateral, unless otherwise permitted hereby, without the prior written consent of the DIP Agent 

and the Prepetition First Lien Agent.  For the avoidance of doubt, the foregoing limitations shall 

not (i) prevent or otherwise limit the Debtors and their professionals from being heard on whether 

a Termination Event has occurred and is continuing, (ii) be construed as a cap or limitation on the 

amount of Allowed Professional Fees due and payable by the Debtors or that may be allowed by 

the Court at any time (including on an interim basis), or (iii) prohibit the Debtors’ use of the DIP 

Collateral, Prepetition First Lien Collateral, DIP Loans, Cash Collateral, proceeds of any of the 
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foregoing, any portion of the Carve-Out or any other funds to respond to investigations by the 

Committee. 

17. Proofs of Claim.  The Prepetition First Lien Secured Parties, and the Prepetition 

Second Lien Secured Parties will not be required to file proofs of claim in any of the Chapter 11 

Cases or Successor Cases for any claim allowed herein.  Paragraphs D and E shall be deemed to 

constitute a timely filed proof of claim for the Prepetition First Lien Secured Parties and the 

Prepetition Second Lien Secured Parties in respect of all Prepetition First Lien Obligations and 

Prepetition Second Lien Obligations, respectively.  In addition, the Prepetition First Lien Secured 

Parties, the Prepetition Second Lien Secured Parties, and the DIP Secured Parties will not be 

required to file any request for allowance and/or payment of any administrative expenses, and this 

Final Order shall be deemed to constitute a timely filed request for allowance and/or payment of 

any Prepetition First Lien Obligations or Prepetition Second Lien Obligations constituting 

administrative expenses or any DIP Obligations, as applicable.  Notwithstanding any order entered 

by this Court in relation to the establishment of a bar date in any of the Chapter 11 Cases or 

Successor Cases to the contrary, each of the Prepetition First Lien Agent, for the benefit of itself 

and the other Prepetition First Lien Secured Parties, the Prepetition Second Lien Trustee, for the 

benefit of itself and the other Prepetition Second Lien Secured Parties, and the DIP Agent, for the 

benefit of itself and the other DIP Secured Parties, is hereby authorized and entitled, in its sole 

discretion, but not required, to file (and amend and/or supplement, in its discretion) in each of the 

Chapter 11 Cases or Successor Cases (i) in the case of Prepetition First Lien Agent, a proof of 

claim and/or aggregate proofs of claim in respect of any Prepetition First Lien Obligations, (ii) in 

the case of the Prepetition Second Lien Trustee, a proof of claim and/or aggregate proofs of claim 

in respect of any Prepetition Second Lien Obligations, and (ii) in the case of each of the Prepetition 
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First Lien Agent, Prepetition Second Lien Trustee, and the DIP Agent, a request or aggregate 

requests for allowance and/or payment of any portion of the Prepetition First Lien Obligations 

constituting administrative expenses or any DIP Obligations, as applicable.    

18. Preservation of Rights Granted Under the Final Order.   

  (a) No Non-Consensual Modification or Extension of Final Order.  The 

Debtors shall not seek any amendment, modification, or extension of this Final Order (including 

through any chapter 11 plan of reorganization) without the prior written consent of the DIP Agent 

and the Prepetition First Lien Agent, and no such consent shall be implied by any other action, 

inaction, or acquiescence of the DIP Secured Parties or any of the Prepetition First Lien Secured 

Parties.  In the event any or all of the provisions of this Final Order are hereafter modified, 

amended, or vacated by a subsequent order of this Court or any other court, such modification, 

amendment, or vacatur shall not affect the validity, perfection, priority, allowability, 

enforceability, or non-avoidability of any advances, payments, or use of cash authorized or made 

hereby or pursuant to the DIP Loan Documents, or Lien, claim, priority or other DIP Protections 

authorized or created hereby or pursuant to the DIP Loan Documents, in each case incurred or 

arising prior to the actual receipt of written notice by the DIP Agent or the Prepetition First Lien 

Agent, as applicable, and in either case counsel thereto, of the effective date of such reversal, 

modification, vacatur, or stay.  Based on the findings set forth in this Final Order and in accordance 

with section 364(e) of the Bankruptcy Code, which is applicable to the DIP Facility, in the event 

any or all of the provisions of this Final Order are hereafter reversed, modified, vacated, or stayed 

by a subsequent order of this Court or any other court, the DIP Secured Parties and the Prepetition 

First Lien Secured Parties shall be entitled to the protections provided in section 364(e) of the 

Bankruptcy Code, and notwithstanding any such reversal, modification, vacatur, or stay, any use 
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of Cash Collateral or any DIP Obligations or any DIP Protections (including the Prepetition First 

Lien Adequate Protection) incurred or granted by the Debtors prior to the actual receipt of written 

notice by the DIP Agent or the Prepetition First Lien Agent, as applicable, of the effective date of 

such reversal, modification, vacatur, or stay shall remain in full force and effect and be binding on 

all parties in interest and be governed in all respects by the original provisions of this Final Order 

(and shall maintain their respective priorities as provided by this Final Order), and the DIP Secured 

Parties and the Prepetition First Lien Secured Parties shall be entitled to all of the DIP Protections 

(including the Prepetition First Lien Adequate Protection) and all other rights, remedies, Liens, 

priorities, privileges, protections, and benefits granted pursuant to section 364(e) of the Bankruptcy 

Code, this Final Order, or the DIP Loan Documents.   

  (b) Dismissal.  If any order dismissing any of the Chapter 11 Cases under 

section 1112 of the Bankruptcy Code or otherwise is at any time entered, then notwithstanding any 

such dismissal, (i) the DIP Protections (including the Prepetition First Lien Adequate Protection) 

and all other rights, remedies, Liens, priorities, privileges, protections, and benefits granted to any 

or all of the DIP Secured Parties and the Prepetition First Lien Secured Parties, respectively, shall 

remain in full force and effect and be binding on all parties in interest and be governed in all 

respects by the provisions of this Final Order (and shall maintain their respective priorities as 

provided by this Final Order) until all DIP Obligations and all Prepetition First Lien Obligations 

have been Paid in Full, and such order of dismissal shall so provide (in accordance with sections 

105 and 349 of the Bankruptcy Code), and (ii) this Court shall retain jurisdiction, notwithstanding 

such dismissal, for the purposes of enforcing such DIP Protections (including the Prepetition First 

Lien Adequate Protection) and all other rights, remedies, Liens, priorities, privileges, protections, 
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and benefits granted to any or all of the DIP Secured Parties and the Prepetition First Lien Secured 

Parties, respectively.   

  (d) Survival of Final Order.  The provisions of this Final Order and the DIP 

Loan Documents, any actions taken pursuant hereto or thereto, and all of the DIP Protections 

(including the Prepetition First Lien Adequate Protection), and all other rights, remedies, Liens, 

priorities, privileges, protections, and benefits granted to any or all of the DIP Secured Parties and 

the Prepetition First Lien Secured Parties, respectively, pursuant to this Final Order and the DIP 

Loan Documents shall survive, and shall not be modified, impaired, or discharged by, the entry of 

any order confirming any plan of reorganization in any Chapter 11 Case or Successor Case, 

converting any Chapter 11 Case to a case under chapter 7, dismissing any of the Chapter 11 Cases, 

withdrawing of the reference of any of the Chapter 11 Cases or any Successor Cases or providing 

for abstention from handling or retaining of jurisdiction of any of the Chapter 11 Cases or any 

Successor Case in this Court, or terminating the joint administration of these Chapter 11 Cases or 

any Successor Case or by any other act or omission.  The terms and provisions of this Final Order, 

including all of the DIP Protections (including the Prepetition First Lien Adequate Protection) and 

all other rights, remedies, Liens, priorities, privileges, protections, and benefits granted to any or 

all of the DIP Secured Parties and the Prepetition First Lien Secured Parties, respectively, pursuant 

to this Final Order and the DIP Loan Documents shall continue in full force and effect and be 

binding on all parties in interest notwithstanding the entry of any such order, and such DIP 

Protections (including the Prepetition First Lien Adequate Protection), and such other rights, 

remedies, Liens priorities, privileges, protections and benefits pursuant to this Final Order and the 

DIP Loan Documents, shall continue in full force and effect in these proceedings and in any 

Successor Cases and after dismissal of any thereof, and shall maintain their respective priorities as 
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provided by this Final Order.  Without the express written consent of the DIP Lenders, the DIP 

Obligations shall not be discharged by the entry of an order confirming any such chapter 11 plan, 

the Debtors having waived such discharge pursuant to section 1141(d)(4) of the Bankruptcy Code.   

19. Insurance Policies.  Upon entry of this Final Order, the DIP Agent, the other DIP 

Secured Parties, the Prepetition First Lien Agent (with respect to the Prepetition First Lien 

Adequate Protection) and the other Prepetition First Lien Secured Parties (with respect to the 

Prepetition First Lien Adequate Protection) shall be, and shall be deemed to be, without any further 

action or notice, named as additional insureds and loss payees, as applicable, on each insurance 

policy maintained by the Debtors that in any way relates to the DIP Collateral, and the Debtors 

shall take such actions as are reasonably requested by the DIP Agent or the Prepetition First Lien 

Agent from time to time to evidence or effectuate the foregoing.   

20. Other Rights and Obligations. 

  (a) Expenses.  To the extent provided in the DIP Loan Documents (and without 

limiting the Debtors’ respective obligations thereunder), the applicable Debtors shall pay all 

reasonable expenses incurred by the DIP Agent (including the reasonable fees and disbursements 

of all counsel for the DIP Agent and any internal or third-party appraisers, consultants, advisors 

and auditors engaged by or for the benefit of the DIP Agent and/or its counsel) in connection with 

the preparation, execution, delivery, and administration of the DIP Loan Documents, the Interim 

Order, this Final Order, and any other agreements, instruments, pleadings, or other documents 

prepared or reviewed in connection with any of the foregoing, whether or not any or all of the 

transactions contemplated hereby or by the DIP Loan Documents are consummated.   

  (b) Notice of Professional Fees.  Professionals for the DIP Agent and the 

Prepetition First Lien Agent (including professionals engaged by counsel to the DIP Agent or 
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Prepetition First Lien Agent, as applicable) (collectively, the “Lender Professionals”) shall not be 

required to comply with the United States Trustee fee guidelines or submit invoices to this Court, 

United States Trustee, any Committee or any other party in interest.  Copies of summary invoices 

submitted to the Debtors by such Lender Professionals shall be forwarded by the Debtors to the 

United States Trustee, counsel for any Committee, and such other parties as this Court may direct.  

If no objection to payment of the requested fees and expenses is made in writing (email being 

sufficient) by any of the Debtors, any Committee, or the United States Trustee within ten calendar 

days after delivery of such invoices, such invoices shall be promptly paid by the Debtors and, in 

any event, no later than three Business Days after expiration of such ten day period.  The summary 

invoices shall be sufficiently detailed to enable a determination as to the reasonableness of such 

fees and expenses; provided, however, that such summary invoices may be redacted to the extent 

necessary to delete any information subject to the attorney-client privilege, any information 

constituting attorney work product, or any other confidential information, and the provision of 

such summary invoices shall not constitute any waiver of the attorney-client privilege or of any 

benefits of the attorney work product doctrine or other applicable privilege.  If the Debtors, United 

States Trustee or any Committee object to the reasonableness of the fees and expenses of any of 

the Lender Professionals and cannot resolve such objection within ten days of receipt of such 

invoices, then the Debtors, United States Trustee, or the Committee, as the case may be, shall file 

with this Court and serve on such Lender Professionals an objection (the “Fee Objection”) limited 

to the issue of the reasonableness of such fees and expenses, and any failure by any such party to 

file a Fee Objection within such ten day period shall constitute a waiver of any right of such party 

to object to the applicable invoice.  Notwithstanding any provision herein to the contrary, any 

objection to, and any hearing on an objection to, payment of any fees, costs, and expenses set forth 
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in a professional fee invoice in respect of Lender Professionals shall be limited to the 

reasonableness of the particular items or categories of the fees, costs, and expenses that are the 

subject of such objection.  The Debtors shall timely pay in accordance with the terms and 

conditions of this Final Order (a) the undisputed fees, costs, and expenses reflected on any invoice 

to which a Fee Objection has been timely filed and (b) all fees, costs and expenses on any invoice 

to which no Fee Objection has been timely filed.  All such unpaid fees, costs, expenses, and charges 

of the DIP Agent that have not been disallowed by this Court on the basis of an objection filed by 

the Debtor, the United States Trustee or the Committee (or any subsequent trustee of the Debtors’ 

estates) in accordance with the terms hereof shall constitute DIP Obligations and shall be secured 

by the DIP Collateral as specified in this Final Order.  Any and all fees, commissions, costs, and 

expenses paid prior to the Petition Date by any Debtor to the DIP Agent or the other DIP Secured 

Parties in connection with or with respect to the DIP Facility, the DIP Credit Agreement, or the 

other DIP Loan Documents are hereby approved in full and non-refundable and shall not otherwise 

be subject to any challenge.       

  (c) Binding Effect.  The provisions of this Final Order, including all findings 

herein, and the DIP Loan Documents shall be binding upon all parties in interest in these Chapter 

11 Cases and any Successor Cases, including the DIP Secured Parties, the Prepetition First Lien 

Secured Parties, any Committee, and the Debtors and their respective estates, successors and 

assigns (including any chapter 7 or chapter 11 trustee hereinafter appointed or elected for the estate 

of any of the Debtors, an examiner appointed pursuant to section 1104 of the Bankruptcy Code, or 

any other fiduciary or responsible person appointed as a legal representative of any of the Debtors 

or with respect to the property of the estate of any of the Debtors), whether in any of the Chapter 

11 Cases, in any Successor Cases, or upon dismissal of any such Case or Successor Case; provided, 

Case 25-90309   Document 377-1   Filed in TXSB on 09/29/25   Page 66 of 76



 
 

67 

however, that except to the extent expressly provided in Paragraph 7, the DIP Secured Parties and 

the Prepetition First Lien Secured Parties shall have no obligation to permit the use of Cash 

Collateral or to extend any financing to any chapter 7 or chapter 11 trustee or other responsible 

person appointed for the estates of the Debtors in any Chapter 11 Case or Successor Case.     

  (d) No Waiver.  The failure of the Prepetition First Lien Secured Parties or the 

DIP Secured Parties to seek relief or otherwise exercise their rights and remedies under this Final 

Order, the Prepetition First Lien Loan Documents, the DIP Loan Documents or otherwise (or any 

delay in seeking or exercising same) shall not constitute a waiver of any of such parties’ rights 

hereunder, thereunder, or otherwise.  Nothing contained in this Final Order (including the 

authorization of the use of any Cash Collateral) shall impair or modify any rights, claims, or 

defenses available in law or equity to any Prepetition First Lien Secured Party or any DIP Secured 

Party, including rights of a party to a swap agreement, securities contract, commodity contract, 

forward contract, or repurchase agreement with a Debtor to assert rights of setoff or other rights 

with respect thereto as permitted by law (or the right of the Debtors to contest or object to such 

assertion).  Except as provided by this Final Order, the entry of this Final Order is without prejudice 

to, and does not constitute a waiver of, expressly or implicitly, or otherwise impair, any right or 

ability of the Prepetition First Lien Secured Parties or the DIP Secured Parties under the 

Bankruptcy Code or under non-bankruptcy law to (i) request conversion of the Chapter 11 Cases 

or any Successor Cases to cases under chapter 7, dismissal of the Chapter 11 Cases or any 

Successor Cases, or the appointment of a trustee or examiner in the Chapter 11 Cases or any 

Successor Cases, or to oppose the use of Cash Collateral in any Successor Case, (ii) propose, 

subject to the provisions of section 1121 of the Bankruptcy Code, any chapter 11 plan or plans 

with respect to any of the Debtors or seek early termination of the Debtors’ exclusive rights to 
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propose a plan under the Bankruptcy Code, or (iii) exercise any of the rights, claims, or privileges 

(whether legal, equitable, or otherwise) of the DIP Secured Parties or the Prepetition First Lien 

Secured Parties, respectively, under the DIP Loan Documents or the Prepetition First Lien Loan 

Documents, the Bankruptcy Code or otherwise, in each case with the rights of the Debtors to 

contest or object thereto reserved.  Except to the extent otherwise expressly provided in this Final 

Order or by law, neither the commencement of the Chapter 11 Cases nor the entry of this Final 

Order shall limit or otherwise modify the rights and remedies of the Prepetition First Lien Secured 

Parties under the Prepetition First Lien Loan Documents or with respect to any non-Debtor entities 

or their respective assets, whether such rights and remedies arise under the Prepetition First Lien 

Loan Documents, applicable law, or equity. 

  (e) No Third Party Rights.  Except as explicitly provided for herein or in any 

DIP Loan Document, this Final Order does not create any rights for the benefit of any third party, 

creditor, equity holder, or direct, indirect, or incidental beneficiary.  In determining to make any 

loan (whether under the DIP Credit Agreement or otherwise) or to permit the use of Cash Collateral 

or in exercising any rights or remedies as and when permitted pursuant to this Final Order or the 

DIP Loan Documents, the DIP Secured Parties and the Prepetition First Lien Secured Parties shall 

not (i) be deemed to be in control of the operations of the Debtors or to be acting as a “responsible 

person” or “owner or operator” with respect to the operation or management of the Debtors (as 

such terms, or any similar terms, are used in the United States Comprehensive Environmental 

Response, Compensation and Liability Act, as amended, or any similar federal, state or local 

statute or regulation) or (ii) owe any fiduciary duty to the Debtors, their respective creditors, 

shareholders, or estates. 
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  (f) No Marshaling.  Neither the DIP Secured Parties nor the Prepetition First 

Lien Secured Parties shall be subject to the equitable doctrine of “marshaling” or any other similar 

doctrine with respect to any of the DIP Collateral or the Prepetition First Lien Collateral, as 

applicable. 

  (g) Amendments.  The Debtors are authorized and empowered, without further 

notice and hearing or approval of this Court, to amend, modify, supplement, or waive any provision 

of the DIP Loan Documents in accordance with the provisions thereof, in each case unless such 

amendment, modification, supplement, or waiver is material; provided, that the Committee shall 

be given at least two (2) business days’ prior written notice of any such amendment with an 

opportunity to object and seek resolution by the Court of any such objection (which shall toll the 

effectiveness of such proposed amendment until resolved).  No waiver, modification, or 

amendment of any of the provisions of the DIP Loan Documents shall be effective unless set forth 

in writing, signed by or on behalf of the Borrower and the DIP Agent (after having obtained the 

approval of the requisite DIP Secured Parties under the DIP Credit Agreement) and, except as 

provided herein, approved by this Court.  Notwithstanding the foregoing, no waiver, modification 

or amendment of any of the provisions of this Final Order or the DIP Loan Documents that would 

directly and adversely affect the rights or interests of the Prepetition First Lien Secured Parties, as 

applicable, shall be effective unless also consented to in writing by the Prepetition First Lien Agent 

on behalf of the Prepetition First Lien Secured Parties (after obtaining the approval of the requisite 

Prepetition First Lien Secured Parties under the Prepetition First Lien Credit Agreement).    

  (h) Committee Reporting Obligations.  The Debtors shall deliver to the 

Committee all information, reports, documents and other material that the Debtors provide to the 

DIP Secured Parties pursuant to the DIP Loan Documents.  
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 (i)  Inconsistency.  In the event of any inconsistency between the terms and 

conditions of the DIP Loan Documents and of this Final Order, the provisions of this Final Order 

shall govern and control.  In the event of any inconsistency between the terms or conditions of this 

Final Order and the terms or conditions of any other order entered by this Court in the nature of a 

“first day order”, the provisions of this Final Order shall govern and control. 

  (j) Enforceability.  This Final Order shall constitute findings of fact and 

conclusions of law pursuant to the Bankruptcy Rule 7052 and shall take effect and be fully 

enforceable nunc pro tunc to the Petition Date immediately upon execution hereof.  

Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062 or 9024 or any other 

Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Final Order shall be 

immediately effective and enforceable upon its entry, and there shall be no stay of execution or 

effectiveness of this Final Order. 

  (k) Reservation of Rights.  Nothing in this Final Order shall be deemed to 

constitute the consent of the DIP Secured Parties or the Prepetition First Lien Secured Parties, and 

except as expressly provided in the DIP Loan Documents, each of the foregoing expressly reserve 

the right to object, to entry of any Order of the Bankruptcy Court that provides for the sale or other 

disposition of all or substantially all of the assets of the Debtors (or any other sale or other 

disposition of assets of any of the Debtors outside the ordinary course of business) to any party 

unless, in connection and concurrently with any such event, the proceeds of such sale are or will 

be sufficient to satisfy Payment in Full of the DIP Obligations and the Prepetition First Lien 

Obligations on the closing date of such sale.   
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  (l) Headings.  Paragraph headings used herein are for convenience only and 

are not to affect the construction of, or to be taken into consideration in, interpreting this Final 

Order. 

21. Necessary Action.  The Debtors are authorized to take any and all such actions as 

are necessary, required or appropriate to implement and effectuate the terms of this Final Order, 

the DIP Loan Documents and the transactions contemplated hereunder and thereunder. 

22. Retention of Jurisdiction.  This Court has and will retain jurisdiction to enforce 

this Final Order according to its terms. 

23. Specific Provisions. 

(a)  Chubb Reservation of Rights. For the avoidance of doubt, (i) the Debtors shall not 

grant liens and/or security interests in any property held by ACE American Insurance Company 

and Federal Insurance Company and each of their U.S.-based affiliates and predecessors 

(collectively, and solely in their roles as insurers, “Chubb”) or any insurance policy issued by 

Chubb; (ii) this Final Order does not grant the Debtors any right to use any property (or the 

proceeds thereof) held by Chubb as collateral to secure obligations under any insurance policies 

and related agreements; (iii) the proceeds of any insurance policy issued by Chubb shall only be 

considered to be DIP Collateral to the extent such proceeds are paid to the Debtors pursuant to the 

terms of any such applicable insurance policy; and (iv) nothing in the Interim Order, this Final 

Order, or the DIP Loan Documents or any document related thereto (collectively, the “DIP 

Documents”) alters or modifies the terms and conditions of any insurance policies or related 

agreements. 

 (b) Statement Regarding Applied Surety Underwriters. Nothing in the DIP Documents 

shall waive, alter, limit, modify, and/or release any rights, claims, liens, and/or interest of Applied 
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Surety Underwriters and/or any of the companies for which Applied Surety Underwriters 

underwrites surety bonds, including, without limitation, SiriusPoint America Insurance Company, 

Intact Insurance Group, and Atlantic Specialty Insurance Company (collectively, “Applied”) with 

respect to any bonds issued by Applied on behalf of the Debtors (the “Applied Bonds”), any of 

Applied’s indemnity agreements relating to the Applied Bonds (each an “Applied Indemnity 

Agreement” and collectively, the “Applied Indemnity Agreements”), and any and all collateral of 

Applied, or the proceeds thereof (the “Applied Collateral”).  Nothing in the DIP Documents shall 

alter, limit, waive, and/or release any rights, liens, claims, and/or interests of the Debtors in respect 

of the Applied Bonds, the Applied Indemnity Agreements, and/or the Applied Collateral.  For the 

avoidance of doubt, to the extent Applied has a Prepetition Prior Lien, Applied’s rights and 

interests in the Applied Collateral shall not be a Primed Lien.  

 (c) Westchester Fire Insurance Company.  Nothing in the DIP Documents, shall in any 

way prime, or negatively affect the rights of Westchester Fire Insurance Company and Federal 

Insurance Company or their past, present, or future parents, subsidiaries, and surety affiliates 

(individually and collectively referred to as the “Surety” (and in their capacities as such)) as to: (a) 

any funds it is holding and/or being held for it presently or in the future, whether in trust, as 

security, or otherwise, including, but not limited to, by any of the Debtors in relation to contracts 

or obligations bonded by the Surety; (b) any substitutions or replacements of said funds, including 

accretions to and interest earned on said funds; or (c) any letter of credit or cash collateral, related 

to any indemnity, collateral trust, bond, or agreements, provided it/they are between, among, or 

involve the Surety and any of the Debtors (including both the Cash Collateral Agreement dated 

June 16, 2025 between the Surety and ModivCare, Inc. fka Providence Service Corporation, and 

the Cash Collateral Agreement dated September 4, 2025 between the Surety and ModivCare, Inc., 
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whereby the Surety is holding approximately $7.3 million), (collectively (a) through (c), the 

“Surety Assets”).  Nothing in the DIP Documents shall negatively affect the rights of the Surety 

under any current or future indemnity, collateral trust, or related agreements between or involving 

the Surety and any of the Debtors as to the Surety Assets, including but not limited to, the two 

Agreements of Indemnity executed by (a) non-debtor Charter LCI Corporation and 

LogisticCare, Inc. (now Debtor ModivCare Solutions, LLC), on or about February 6, 2009, in 

favor of the Surety, and (b) Providence Services Corporation (now Debtor ModivCare Inc.), on or 

about February 21, 2008 in favor of the Surety, as well as an agreement of indemnity executed by 

ModivCare Solutions, LLC and ModivCare Inc. in favor of the Surety, on September 2, 2025.  In 

addition, nothing in the DIP Documents shall prime or affect: (x) current or future setoff and/or 

recoupment rights and/or the lien rights of the Surety or of any party to whose rights the Surety 

has or may become subrogated; and/or (y) any existing or future subrogation or other common law 

rights of the Surety. 

(d) Nothing herein is an admission by the Surety or the Debtors, or a determination by 

the Bankruptcy Court, regarding any claims against any bonds, and the rights, remedies, and 

defenses of the Surety and the Debtors (or any successors in interest to any of the Debtors), and 

any creditors in connection therewith, are expressly reserved and preserved.  Notwithstanding 

anything in the DIP Documents to the contrary, and subject to the terms herein, the Debtors hereby 

agree that, during the pendency of these proceedings, the Debtors shall, in accordance with and 

subject to applicable law and any current or future indemnity, collateral trust, or related 

agreements, reimburse the Surety for reasonable and documented attorneys’ fees and costs 

incurred and to be incurred by the Surety, without the Surety having to file a fee application, proof 

of claim and/or request for payment.  The Surety’s right to object to any proposed assignment of 
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any bonds issued by the Surety or any indemnity agreement signed by the Surety and any of the 

Debtors is hereby fully preserved.   

 
 
Dated:  _________________, 2025     

Houston, Texas 

  
UNITED STATES BANKRUPTCY JUDGE 
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SCHEDULE 1 
 

LIEN/CLAIM PRIORITIES 
 

Priority DIP Collateral  Priority Claims 
First Carve-Out  Carve-Out 

Second Permitted Prior Liens DIP Superpriority Claims 
Third DIP Liens First Lien Adequate 

Protection Superpriority 
Claims (subject to payment 

in full of the DIP 
Obligations) 

Fourth First Lien Adequate 
Protection Liens 

Second Lien Adequate 
Protection Superpriority 

Claims (subject to payment 
in full of the DIP 

Obligations and the 
Prepetition First Lien 

Obligations) 
Fifth Prepetition First Liens - 
Sixth Second Lien Adequate 

Protection Liens 
- 

Seventh Prepetition Second Liens - 
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EXHIBIT A 
 

CHAPTER 11 MILESTONES 
 

1. As of 11:59 p.m. prevailing Eastern Time on October 6, 2025, the Court shall have entered 
an order approving a disclosure statement with respect to solicitation of the Plan (as defined 
in the Restructuring Support Agreement); 

 
2. As of the 11:59 p.m. prevailing Eastern Time on November 18, 2025, the Court shall have 

entered a confirmation order providing for confirmation of the Plan; and 
 

3. As of the 11:59 p.m. prevailing Eastern Time on December 8, 2025, the effective date of 
the Plan shall have occurred. 
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Redline
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US-DOCS\163762939

------------------------------------------------------------

In re:

MODIVCARE INC., et al.,

   Debtors.1

------------------------------------------------------------

x
:
:
:
:
:
:
:
x

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

Chapter 11

Case No. 25-90309 (ARP)

(Jointly Administered)

INTERIMFINAL ORDER (A) AUTHORIZING THE DEBTORS TO OBTAIN
POSTPETITION FINANCING, (B) GRANTING LIENS AND PROVIDING CLAIMS

WITH SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (C)
AUTHORIZING THE USE OF CASH COLLATERAL, (D) MODIFYING THE
AUTOMATIC STAY, AND (E) SCHEDULING A FINAL HEARING, AND (F) 

GRANTING RELATED RELIEF
[Relates to Docket NoNos. 4 & 106]

Upon the emergency motion, dated August 20, 2025 [Docket No. 4] (the “DIP Motion”),

of ModivCare Inc. and the other debtors and debtors-in-possession (collectively, the “Debtors”),

in the above-referenced chapter 11 cases (these “Chapter 11 Cases”), seeking entry of an interim

order (thisthe “Interim Order”) and a final order (this “Final Order”) pursuant to sections

105, 361, 362, 363, 364(c), 364(d), 364(e), 503, 507, and 552 of chapter 11 of title 11 of the

United States Code (as amended, the “Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and

9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), Rules 2002-1,

4001-1(b), 4002-1, and 9013-1 of the Local Rules of the United States Bankruptcy Court for the

Southern District of Texas (the “Bankruptcy Local Rules”), and the Procedures for Complex

1 A complete list of each of the Debtors in these chapter 11 cases (the “Chapter 11 Cases”) and the last four
digits of each Debtor’s taxpayer identification number (if applicable) may be obtained on the website of the
Debtors’ proposed claims and noticing agent at https://www.veritaglobal.net/ModivCare.  Debtor ModivCare
Inc.’s principal place of business and the Debtors’ service address in these Chapter 11 Cases is 6900 E. Layton
Avenue, Suite 1100 & 1200, Denver, Colorado 80237.
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Cases in the Southern District of Texas (the “Complex Case Procedures”), that, among other

things:

(i) authorizes the Debtor designated as “Borrower” under, and as defined in, the DIP
Credit Agreement (as defined below) (the “Borrower”) to obtain, and the other
guarantors (the “DIP Guarantors”) under the DIP Loan Documents (as defined
below) to unconditionally guaranty, jointly and severally, the Borrower’s
obligations in respect of, senior secured priming and superpriority postpetition
financing, which if approved on a final basis would consist of a term loan
facility for up to $100 million in principal amount (the “DIP Facility”) and loans
extended under the DIP Facility, (the “DIP Loans”), pursuant to the terms of (x)
this InterimFinal Order, (y) that certain Superpriority Secured Debtor in
Possession Credit Agreement (as the same may be amended, restated,
supplemented, or otherwise modified from time to time in accordance with its
terms, the “DIP Credit Agreement”),2 by and among the Borrower, the DIP
Guarantors, Wilmington Trust, as administrative agent and collateral agent (in
such capacity, collectively, the “DIP Agent”), and the other financial institutions
party to the DIP Credit Agreement as “Lenders” under, and as defined in, the DIP
Credit Agreement (collectively, the “DIP Lenders,” and together with the DIP
Agent and any other party to which DIP Obligations (as defined below) are owed,
the “DIP Secured Parties”), in substantially the form attached as Exhibit A
heretoof the Interim Order, and (z) any and all other Loan Documents (as
defined in the DIP Credit Agreement, and together with the DIP Credit
Agreement, collectively, the “DIP Loan Documents”), to: (A) fund, among other
things, ongoing working capital, general corporate expenditures and other
financing needs of the Debtors (including Allowed Professional Fees), (B) pay
certain adequate protection amounts to the Prepetition First Lien Secured Parties
(as defined below) as described below, (C) pay certain transaction fees and other
costs and expenses of administration of the Chapter 11 Cases, and (D) pay fees
and expenses (including reasonable attorneys’ fees and expenses) and interest
owed to the DIP Secured Parties under the DIP Loan Documents and this
InterimFinal Order;

(ii) approves the terms of, and authorizes the Debtors to execute and deliver, and
perform under, the DIP Loan Documents (including, without limitation the DIP 
Backstop Commitment Letters and the Backstop Premium thereunder) and
authorizes and empowers the Debtors to perform such other and further acts as
may be required in connection with the DIP Loan Documents and this
InterimFinal Order;

2 Unless otherwise specified herein, all capitalized terms used herein without definition shall have the respective
meanings given to such terms in the DIP Credit Agreement.
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(iii) grants (x) to the DIP Agent, for the benefit of itself and the other DIP Secured
Parties, Liens on all of the DIP Collateral (as defined below) pursuant to sections
364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code, which Liens shall be
senior to the Primed Liens (as defined below) and shall be junior solely to the
Carve-Out (as defined below) and any valid, enforceable and non-avoidable Liens
that are (A) in existence on the Petition Date (as defined below), (B) either
perfected as of the Petition Date or perfected subsequent to the Petition Date
solely to the extent permitted by section 546(b) of the Bankruptcy Code, and (C)
senior in priority to the Prepetition First Liens (as defined below) and Prepetition
Second Liens (as defined below) after giving effect to any intercreditor or
subordination agreement (all such Liens, collectively, the “Prepetition Prior
Liens”) and (y) to the DIP Secured Parties, pursuant to section 364(c)(1) of the
Bankruptcy Code, superpriority administrative claims (junior solely to the
Carve-Out) having recourse to all prepetition and postpetition property of the
Debtors’ estates, now owned or hereafter acquired and the proceeds of each of the
foregoing, including,3 upon entry of thisthe Interim Order, any proceeds of
actions brought under section 549 of the Bankruptcy Code, and upon entry of
thethis Final Order, the proceeds of Avoidance Actions (as defined below), and in
all respects with respect to clauses (x) and (y) shall be subject to the relative
priorities set forth on Schedule 21 hereto;

(iv) authorizes the Debtors to use “cash collateral,” as such term is defined in section
363(a) of the Bankruptcy Code (the “Cash Collateral”), including Cash Collateral
in which the Prepetition First Lien Secured Parties (as defined below), the
Prepetition Second Lien Secured Parties (as defined below) and/or the DIP
Secured Parties have a Lien or other interest, in each case whether existing on the
Petition Date, arising pursuant to this InterimFinal Order or otherwise;

(v) modifies the automatic stay imposed by section 362 of the Bankruptcy Code solely
to the extent necessary to implement and effectuate the terms and provisions of the
DIP Loan Documents and this InterimFinal Order;

(vi) authorizes the Borrower between theto borrow upon entry of the Interim Order
and the entry of thethis Final Order to borrow under the DIP Facility in an
aggregate outstanding principal amount of $62.5100 million in the aggregate
($37.5 million incremental from the amount approved in the Interim Order)
which shall be funded into the DIP Account (as defined below) with release
subject to the terms and conditions of the DIP Credit Agreement, and authorizes
the DIP Guarantors to unconditionally guaranty such obligations jointly and
severally;

(vii) grants the Prepetition First Lien Secured Parties, as of the Petition Date and in
accordance with the relative priorities set forth herein, the Prepetition First Lien

3 As used herein, the words “including” or “include” and variations thereof shall not be deemed to be terms of
limitation and shall be deemed to be followed by the words “without limitation.”
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Adequate Protection (as defined below), which consists of, among other things,
First Lien Adequate Protection Liens (as defined below), First Lien Adequate
Protection Superpriority Claims (as defined below) and current payment of accrued
and unpaid prepetition and postpetition reimbursable fees and expenses;

(viii) schedules a final hearing on the DIP Motion (the “Final Hearing”) to be held
no later than two business days prior to the Chapter 11 Milestone (as defined
below) for entry of a Final Order to consider entry of a final order that grants 
all of the relief requested in the DIP Motion on a final basis and which final
order shall be in form and substance (including with respect to any
subsequent modifications to the form or substance made in response to
objections of other creditors or this Court) acceptable to the Debtors and the
“Required Lenders” (the “Required DIP Lenders”) under and as defined in
the DIP Credit Agreement (the “Final Order”); 

(viii) (ix) waives, upon entry of the Final Order,  certain rights of the Debtors to
surcharge collateral pursuant to section 506(c) of the Bankruptcy Code; and

(ix) (x) provides for the immediate effectiveness of this InterimFinal Order and
waives any applicable stay (including under Bankruptcy Rule 6004) to permit such
immediate effectiveness.; and

(x) grants related relief.

Having considered the DIP Motion, the DIP Credit Agreement, the Declaration of Zul

Jamal in Support of the Debtors’ Motion to Obtain Postpetition Debtor-in-Possession Financing

(the “Jamal Declaration”) and the Declaration of Chad J. Sandler in Support of Debtors’

Chapter 11 Petitions and First Day Relief (the “First Day Declaration,” and together with the

Jamal Declaration, the “DIP Motion Declarations”), and the evidence submitted or proffered at

the hearing on this InterimFinal Order (the “InterimFinal Hearing”); and in accordance with

Bankruptcy Rules 2002, 4001(b), 4001(c), and 4001(d), and 9014 and all applicable Bankruptcy

Local Rules, notice of the DIP Motion and the InterimFinal Hearing having been provided

pursuant to Bankruptcy Rule 4001(b)(1)(C); an Interim Hearing having been held and concluded

on August 21, 2025; a Final Hearing having been held and concluded on September 30,

2025; and it appearing that approval of the interim relief requested in the DIP Motion is
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necessary to avoid immediate and irreparable harm to the Debtors pending the Final

Hearing and otherwise is fair and reasonable and in the best interests of the Debtors, their

creditors, their estates and all parties in interest, and is essential for the continued operation of

the Debtors’ businesses and the preservation of the value of the Debtors’ assets; and it appearing

that the Debtors’ entry into the DIP Credit Agreement is a sound and prudent exercise of the

Debtors’ business judgment; and after due deliberation and consideration, and good and

sufficient cause appearing therefor:

THIS COURT MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:4

A. Petition Date.  On August 20, 2025 (the “Petition Date”), each of the

Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code with the

United States Bankruptcy Court for the Southern District of Texas, Houston Division (this

“Court”).  The Debtors have continued in the management and operation of their businesses and

properties as debtors-in-possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.

No statutory On September 5, 2025, the United States Trustee for the Southern District of

Texas (the “United States Trustee”) appointed an official committee of unsecured creditors (to

the extent such committee is appointed, the “Committee”), [Docket No. 124].  No request for 

the appointment of a trustee,  or an examiner has been appointedmade in the Chapter 11

Cases.

B. Jurisdiction and Venue.  This Court has jurisdiction over these Chapter

11 Cases, the DIP Motion and the parties and property affected hereby pursuant to 28 U.S.C. §

1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue for these Chapter 11

4 Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings
of fact, as appropriate, pursuant to Bankruptcy Rule 7052.
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Cases and proceedings on the DIP Motion is proper before this Court pursuant to 28 U.S.C. §§

1408 and 1409.  The statutory and other predicates for the relief sought herein are sections 105,

361, 362, 363, 364, 507 and 552 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004,

and 9014 and the Bankruptcy Local Rules.

C. Notice.  The InterimFinal Hearing is being held pursuant to the

authorization of Bankruptcy Rule 4001.  Notice of the InterimFinal Hearing and the

emergency relief requested in the DIP Motion has been provided by the Debtors, whether by

facsimile, electronic mail, overnight courier or hand delivery, to certain parties in interest,

including: (i) the Office of the United States Trustee for the Southern District of Texas (the

“United States Trustee”), (ii) those entities or individuals included on the Debtors’ list of thirty

(30) largest unsecured creditors on a consolidated basis, (iii) counsel to the Prepetition First Lien

Agent (as defined below), (iv) the Prepetition First Lien Agent, (iv) counsel to the Prepetition

Second Lien Trustee (as defined below), (v) the Prepetition Second Lien Trustee, (vi) the DIP

Agent, (vii) counsel to the DIP Agent, (viii) all other known lienholders, (ix) the United States

Attorney for the Southern District of Texas; (x) the Internal Revenue Service; (xi) the Securities

and Exchange Commission; and (xii) the state attorneys general for states in which the Debtors

conduct business. Under the circumstances, such notice of the DIP Motion, the relief requested

therein, and the InterimFinal Hearing complies with Bankruptcy Rule 4001(b), (c) and (d) and

the Bankruptcy Local Rules, and no other or further notice need be provided for entry of this

InterimFinal Order.

D. Debtors’ Stipulations Regarding the Prepetition First Lien Facility.

Subject only to the rights of parties in interest that are specifically set forth in Paragraph 6 

below, the Debtors, on their behalf and on behalf of their estates, admit, stipulate,
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acknowledge, and agree (Paragraphs D and E hereof shall be referred to herein collectively 

as the “Debtors’ Stipulations”) as follows:

D. The Prepetition First Lien Facility.  The Prepetition First Lien

Secured Parties (as defined below) have asserted, and the Debtors, pending the conclusion

of the investigation (the “Independent Investigation”) being undertaken by Quinn

Emanuel Urquhart & Sullivan, LLP (“Quinn”) and notwithstanding anything in the

Interim Order to the contrary, believe as of the date hereof, as follows:

(i) Prepetition First Lien Facility.  Pursuant to that certain Credit

Agreement, dated as of February 3, 2022 (as amended, restated or otherwise modified from time

to time, the “Prepetition First Lien Credit Agreement,” and collectively with any other

agreements and documents executed or delivered in connection therewith, including the “Loan

Documents” as defined therein, each as may be amended, restated, supplemented, or otherwise

modified from time to time, the “Prepetition First Lien Loan Documents”), among (a)

ModivCare Inc., as borrower, and the other Debtors that are Subsidiary Guarantors (as defined in

the Prepetition First Lien Credit Agreement), (b) the other financial institutions party thereto as

“Lenders” (collectively, the “Prepetition First Lien Lenders”), and (c) JPMorgan Chase Bank,

N.A. and any successor in interest thereto, as administrative agent and collateral agent (in such

capacities, the “Prepetition First Lien Agent” and, together with the Prepetition First Lien

Lenders and any other party to which Prepetition First Lien Obligations are owed, the

“Prepetition First Lien Secured Parties”), the Prepetition First Lien Secured Parties agreed to

extend loans and other financial accommodations to, and issue letters of credit for the account of,

the Borrower pursuant to the Prepetition First Lien Loan Documents.  All obligations of the

Debtors arising under the Prepetition First Lien Credit Agreement (including the “Obligations”
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as defined therein, whether or not arising under the Prepetition First Lien Loan Documents) or

the other Prepetition First Lien Loan Documents shall collectively be referred to herein as the

“Prepetition First Lien Obligations.”

(ii) Prepetition First Liens and Prepetition First Lien Collateral.

Pursuant to the Collateral Documents (as defined in the Prepetition First Lien Credit Agreement)

(as such documents were amended, restated, supplemented, or otherwise modified from time to

time, the “Prepetition First Lien Collateral Documents”), by and among each of the Subsidiary

Guarantors party thereto (the “Grantors”) and the Prepetition First Lien Agent, each Grantor

granted to the Prepetition First Lien Agent, for the benefit of itself and the other Prepetition First

Lien Secured Parties, to secure the Prepetition First Lien Obligations, a first priority security

interest in and continuing Lien (the “Prepetition First Liens”) on substantially all of such

Grantor’s assets and properties (which, for the avoidance of doubt, includes Cash Collateral) and

all proceeds, products, accessions, rents, and profits thereof, in each case whether then owned or

existing or thereafter acquired or arising.  All “Collateral” as defined in the Prepetition First Lien

Credit Agreement granted or pledged by such Grantors pursuant to any Prepetition First Lien

Collateral Document or any other Prepetition First Lien Loan Document shall collectively be

referred to herein as the “Prepetition First Lien Collateral.”  As of the Petition Date, (I) the

Prepetition First Liens (a) are legal, valid, binding, enforceable, and perfected Liens, (b) were

granted to, or for the benefit of, the Prepetition First Lien Secured Parties for fair consideration

and reasonably equivalent value, (c) are not subject to avoidance, recharacterization, or

subordination pursuant to the Bankruptcy Code or applicable non-bankruptcy law (except for the

priming contemplated herein), and (d) are subject and subordinate only to (A) the DIP Liens (as

defined below), (B) the Carve-Out (as defined below), and (C) the Prepetition Prior Liens, and
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(II) (w) the Prepetition First Lien Obligations constitute legal, valid, and binding obligations of

the applicable Debtors, enforceable in accordance with the terms of the applicable Prepetition

First Lien Loan Documents (other than in respect of the stay of enforcement arising from section

362 of the Bankruptcy Code), (x) no setoffs, recoupments, offsets, defenses, or counterclaims to

any of the Prepetition First Lien Obligations exist, (y) no portion of the Prepetition First Lien

Obligations or any payments made to any or all of the Prepetition First Lien Secured Parties are

subject to avoidance, disallowance, disgorgement, recharacterization, recovery, subordination,

attack, offset, counterclaim, defense, or “claim” (as defined in section 101(5) of the Bankruptcy

Code) of any kind pursuant to the Bankruptcy Code or applicable non-bankruptcy law, and (z)

each of the Guarantees (as defined in the Prepetition First Lien Credit Agreement) shall continue

in full force and effect to unconditionally guaranty the Prepetition First Lien Obligations

notwithstanding any use of Cash Collateral permitted hereunder or any financing and financial

accommodations extended by the DIP Secured Parties to the Debtors pursuant to the terms of

this InterimFinal Order or the DIP Loan Documents.

(iii) Amounts Owed under Prepetition First Lien Loan Documents.  As

of the Petition Date, the applicable Debtors owed the Prepetition First Lien Secured Parties,

pursuant to the Prepetition First Lien Loan Documents, without defense, counterclaim, reduction

or offset of any kind, in respect of loans made, letters of credit issued and other financial

accommodations made by the Prepetition First Lien Secured Parties, (x) an aggregate principal

amount of not less than $78,750,000 with respect to the Incremental Term Loans (as defined in

the Prepetition First Lien Credit Agreement) (y) an aggregate principal amount of not less than

$270,699,086 with respect to the Revolving Facility (as defined in the Prepetition First Lien

Credit Agreement), but excluding outstanding letters of credit, and (z) and an aggregate principal
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amount of not less than $522,239,937 with respect to the Term Loan Facility (as defined in the

Prepetition First Lien Credit Agreement), plus all accrued and hereafter accruing and unpaid

interest thereon and any additional fees, expenses (including any reasonable attorneys’,

accountants’, appraisers’, and financial advisors’ fees and expenses that are chargeable or

reimbursable under the Prepetition First Lien Loan Documents), and other amounts now or

hereafter due under the Prepetition First Lien Loan Documents.

E. The Prepetition Second Lien Facility.  The Prepetition Second Lien

Secured Parties (as defined below) have asserted, and the Debtors, pending the conclusion

of the Independent Investigation and notwithstanding anything in the Interim Order to the 

contrary, believe as of the date hereof, as follows:

(iv) Release of Claims.  Subject to the reservation of rights set forth in 

Paragraph 6 below, each Debtor and its estate shall be deemed to have forever waived,

discharged, and released each of the Prepetition First Lien Secured Parties and their

respective affiliates, assigns or successors and the respective members, managers, equity

holders, affiliates, agents, attorneys, financial advisors, consultants, officers, directors,

employees and other representatives of the foregoing (all of the foregoing, collectively, the

“Prepetition First Lien Secured Party Releasees”) from any and all “claims” (as defined in

section 101(5) of the Bankruptcy Code), counterclaims, causes of action (including causes

of action in the nature of “lender liability”), defenses, setoff, recoupment, other offset

rights and other rights of disgorgement or recovery against any and all of the Prepetition

First Lien Secured Party Releasees, whether arising at law or in equity, relating to and/or

otherwise in connection with the Prepetition First Lien Obligations, the Prepetition First

Liens, or the debtor-creditor relationship between any of the Prepetition First Lien
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Secured Parties, on the one hand, and any of the Debtors, on the other hand, including (I)

any recharacterization, subordination, avoidance, disallowance or other claim arising

under or pursuant to section 105 or chapter 5 of the Bankruptcy Code or under any other

similar provisions of applicable state law, federal law, or municipal law, and (II) any right

or basis to challenge or object to the amount, validity, or enforceability of the Prepetition

First Lien Obligations or any payments or other transfers made on account of the

Prepetition First Lien Obligations, or the validity, enforceability, priority, or

non-avoidability of the Prepetition First Liens securing the Prepetition First Lien

Obligations, including any right or basis to seek any disgorgement or recovery of payments 

of cash or any other distributions or transfers previously received by any of the Prepetition 

First Lien Secured Party Releasees. 

E. Debtors’ Stipulations Regarding the Prepetition Second Lien Facility.

Subject only to the rights of parties in interest that are specifically set forth in Paragraph 6 

below, the Debtors, on their behalf and on behalf of their estates, admit, stipulate,

acknowledge, and agree as follows:

(i) Prepetition Second Lien Facility.  Pursuant to that certain Second

Lien Senior Secured PIK Toggle Notes Indenture, dated as of March 7, 2025 (as amended,

restated or otherwise modified from time to time, the “Prepetition Second Lien Indenture,” and

collectively with any other agreements and documents executed or delivered in connection

therewith, including the “Loan Documents” as defined therein, each as may be amended,

restated, supplemented, or otherwise modified from time to time, the “Prepetition Second Lien

Loan Documents” together with the Prepetition First Lien Loan Documents, the “Prepetition

Loan Documents”), among (a) ModivCare Inc., as issuer, and the other Debtors that are
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guarantors, (b) the Holders of Notes (as defined in the Prepetition Second Lien Indenture) issued

in connection therewith (collectively, the “Prepetition Second Lien Noteholders”), and (c)

Ankura Trust Company, LLC, as notes collateral agent (in such capacity, the “Prepetition Second 

Lien Trustee” and, together with the Prepetition Second Lien Noteholders and any other party to

which Prepetition Second Lien Obligations are owed, the “Prepetition Second Lien Secured

Parties”), the Prepetition Second Lien Secured Parties agreed to extend financial

accommodations to the Borrower pursuant to the Prepetition Second Lien Loan Documents.  All

obligations of the Debtors arising under the Prepetition Second Lien Indenture (including the

“Obligations” as defined therein, whether or not arising under the Prepetition Second Lien Loan

Documents) or the other Prepetition Second Lien Loan Documents shall collectively be referred

to herein as the “Prepetition Second Lien Obligations.”

(ii) Prepetition Second Liens and Prepetition Second Lien Collateral.

Pursuant to the Security Documents (as defined in the Prepetition Second Lien Indenture) (as

such documents were amended, restated, supplemented, or otherwise modified from time to

time, the “Prepetition Second Lien Collateral Documents”), by and among each of the Grantors

and the Prepetition Second Lien Trustee, each Grantor granted to the Prepetition Second Lien

Trustee, for the benefit of itself and the other Prepetition Second Lien Secured Parties, to secure

the Prepetition Second Lien Obligations, a second priority security interest in and continuing

Lien (the “Prepetition Second Liens”) on substantially all of such Grantor’s assets and properties

(which, for the avoidance of doubt, includes Cash Collateral) and all proceeds, products,

accessions, rents, and profits thereof, in each case whether then owned or existing or thereafter

acquired or arising.  All “Collateral” as defined in the Prepetition Second Lien Indenture granted

or pledged by such Grantors pursuant to any Prepetition Second Lien Collateral Document or any
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other Prepetition Second Lien Loan Document shall collectively be referred to herein as the

“Prepetition Second Lien Collateral.”  As of the Petition Date, (I) the Prepetition Second Liens

(a) are legal, valid, binding, enforceable, and perfected Liens, (b) were granted to, or for the

benefit of, the Prepetition Second Lien Secured Parties for fair consideration and reasonably

equivalent value, (c) are not subject to avoidance, recharacterization, or subordination pursuant

to the Bankruptcy Code or applicable non-bankruptcy law (except for the priming contemplated

herein), and (d) are subject and subordinate only to (A) the DIP Liens (as defined below), (B) the

Prepetition First Liens, (C) the Carve-Out (as defined below), and (D) the Prepetition Prior

Liens, and (II) (w) the Prepetition Second Lien Obligations constitute legal, valid, and binding

obligations of the applicable Debtors, enforceable in accordance with the terms of the applicable

Prepetition Second Lien Loan Documents (other than in respect of the stay of enforcement

arising from section 362 of the Bankruptcy Code), (x) no setoffs, recoupments, offsets, defenses,

or counterclaims to any of the Prepetition Second Lien Obligations exist, (y) no portion of the

Prepetition Second Lien Obligations or any payments made to any or all of the Prepetition

Second Lien Secured Parties are subject to avoidance, disallowance, disgorgement,

recharacterization, recovery, subordination, attack, offset, counterclaim, defense, or “claim” (as

defined in section 101(5) of the Bankruptcy Code) of any kind pursuant to the Bankruptcy Code

or applicable non-bankruptcy law, and (z) each of the Subsidiary Guarantees (as defined in the

Prepetition Second Lien Indenture) shall continue in full force and effect to unconditionally

guaranty the Prepetition Second Lien Obligations notwithstanding any use of Cash Collateral

permitted hereunder or any financing and financial accommodations extended by the DIP

Secured Parties to the Debtors pursuant to the terms of this InterimFinal Order or the DIP Loan

Documents.
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(iii) Amounts Owed under Prepetition Second Lien Loan Documents.

As of the Petition Date, the applicable Debtors owed the Prepetition Second Lien Secured

Parties, pursuant to the Prepetition Second Lien Loan Documents, without defense,

counterclaim, reduction or offset of any kind, in respect of loans made, letters of credit issued

and other financial accommodations made by the Prepetition Second Lien Secured Parties, an

aggregate principal amount of not less than $316,233,250 with respect to the Notes Obligations

(as defined in the Prepetition Second Lien Indenture), plus all accrued and hereafter accruing and

unpaid interest thereon and any additional fees, expenses (including any reasonable attorneys’,

accountants’, appraisers’, and financial advisors’ fees and expenses that are chargeable or

reimbursable under the Prepetition Second Lien Loan Documents), and other amounts now or

hereafter due under the Prepetition Second Lien Loan Documents.

(iv) Release of Claims.  Subject to the reservation of rights set forth in 

Paragraph 6 below, each Debtor and its estate shall be deemed to have forever waived,

discharged, and released each of the Prepetition Second Lien Secured Parties and their

respective affiliates, assigns or successors and the respective members, managers, equity

holders, affiliates, agents, attorneys, financial advisors, consultants, officers, directors,

employees and other representatives of the foregoing (all of the foregoing, collectively, the

“Prepetition Second Lien Secured Party Releasees”) from any and all “claims” (as defined

in section 101(5) of the Bankruptcy Code), counterclaims, causes of action (including

causes of action in the nature of “lender liability”), defenses, setoff, recoupment, other

offset rights and other rights of disgorgement or recovery against any and all of the

Prepetition Second Lien Secured Party Releasees, whether arising at law or in equity,

relating to and/or otherwise in connection with the Prepetition Second Lien Obligations,
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the Prepetition Second Liens, or the debtor-creditor relationship between any of the

Prepetition Second Lien Secured Parties, on the one hand, and any of the Debtors, on the

other hand, including (I) any recharacterization, subordination, avoidance, disallowance or 

other claim arising under or pursuant to section 105 or chapter 5 of the Bankruptcy Code

or under any other similar provisions of applicable state law, federal law, or municipal law 

and (II) any right or basis to challenge or object to the amount, validity, or enforceability

of the Prepetition Second Lien Obligations or any payments or other transfers made on

account of the Prepetition Second Lien Obligations, or the validity, enforceability, priority, 

or non-avoidability of the Prepetition Second Liens securing the Prepetition Second Lien

Obligations, including any right or basis to seek any disgorgement or recovery of payments 

of cash or any other distributions or transfers previously received by any of the Prepetition 

Second Lien Secured Party Releasees.

F. Cash Collateral. All Subject to the conclusion of the Independent

Investigation, the Debtors, on their behalf and on behalf of their estates, stipulate, admit,

acknowledge and agree that all of the Debtors’ cash, including any cash in deposit accounts of

the Debtors, wherever located, constitutes Cash Collateral of the Prepetition First Lien Secured

Parties and the Prepetition Second Lien Secured Parties.

G. Intercreditor Agreement.  The Intercreditor Agreement, dated as of March

7, 2025 (as amended, restated, supplemented, or otherwise modified in accordance with its

terms, the “Intercreditor Agreement”), sets forth subordination and other provisions governing

the relative priorities and rights of the Prepetition First Lien Secured Parties and their respective

Prepetition First Lien Obligations and Prepetition First Liens, on the one hand, and the

Prepetition Second Lien Secured Parties and their respective Prepetition Second Lien
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Obligations and Prepetition Second Liens, on the other hand.  Pursuant to section 510 of the

Bankruptcy Code, such Intercreditor Agreement and any other intercreditor agreement or

subordination agreement between and/or among the Prepetition First Lien Agent, the Prepetition

Second Lien Trustee, any Prepetition First Lien Lender, any Prepetition Second Lien Noteholder,

any Debtor or affiliate thereof, and any other applicable intercreditor or subordination provisions

contained in any credit agreement, security agreement, indenture or related document, (i) shall

remain in full force and effect, (ii) shall continue to govern the relative priorities, rights and

remedies of the Prepetition First Lien Secured Parties and the Prepetition Second Lien Secured

Parties (including the relative priorities, rights and remedies of such parties with respect to the

replacement liens and administrative expense claims and superpriority administrative expense

claims granted, or amounts payable, by the Debtors under this InterimFinal Order or otherwise

and the modification of the automatic stay), and (iii) shall not be amended, altered or modified

by the terms of this InterimFinal Order or the DIP Loan Documents, and for avoidance of

doubt, any acts or omissions by any Prepetition Second Lien Secured Party in connection with

any chapter 11 plan of reorganization or liquidation in these Chapter 11 Cases (whether

confirmed under section 1129(a) or (b) of the Bankruptcy Code), and any distributions on

account of, or other treatment of, any Prepetition Second Lien Obligations pursuant to any such

plan, shall remain subject to the Intercreditor Agreement (including its turnover provisions) or

any other applicable intercreditor or subordination provisions.

H. Findings Regarding the DIP Facility.

(i) Need for Postpetition Financing.  The Debtors have an immediate

need to obtain the DIP Facility and use Cash Collateral to, among other things, permit the orderly

continuation of the operation of their businesses, to maintain business relationships with
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vendors, suppliers, and customers, to make payroll, to make capital expenditures, to satisfy other

working capital and operational needs, and to otherwise preserve the value of the Debtors’

estates.  The Debtors’ access to sufficient working capital and liquidity through the use of Cash

Collateral and borrowing under the DIP Facility is vital to a successful reorganization and/or to

otherwise preserve the enterprise value of the Debtors’ estates. Immediate and irreparable

harm will be caused to the Debtors and their estates if immediate financing is not obtained

and permission to use Cash Collateral is not granted, in each case in accordance with the

terms of this Interim Order and the DIP Loan Documents.  

(ii) No Credit Available on More Favorable Terms.  The Debtors have

been and continue to be unable to obtain financing on more favorable terms from sources other

than the DIP Secured Parties under the DIP Loan Documents and this InterimFinal Order.  The

Debtors are unable to obtain unsecured credit allowable under section 503(b)(1) of the

Bankruptcy Code as an administrative expense or secured credit allowable only under sections

364(c)(1), 364(c)(2), or 364(c)(3) of the Bankruptcy Code.  The Debtors are unable to obtain

secured credit under section 364(d)(1) of the Bankruptcy Code without (a) granting to the DIP

Secured Parties the rights, remedies, privileges, benefits, and protections provided herein and in

the DIP Loan Documents, including the DIP Liens and the DIP Superpriority Claims (as defined

below), (b) allowing the DIP Secured Parties to provide the loans, letters of credit, and other

financial accommodations under the DIP Facility on the terms set forth herein and in the DIP

Loan Documents, (c) granting to the Prepetition First Lien Secured Parties the rights, remedies,

privileges, benefits, and protections provided herein and in the DIP Loan Documents, including

the Prepetition First Lien Adequate Protection, and (d) granting to the Prepetition Second Lien

Secured Parties the rights, remedies, privileges, benefits, and protections provided herein and in
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the DIP Loan Documents, including the Prepetition Second Lien Adequate Protection (all of the

foregoing described in clauses (a), (b), (c) and (d) above, collectively, the “DIP Protections”).

I. Interim Financing.  During the Interim Period (as defined below), the DIP

Secured Parties and, as applicable, the Prepetition First Lien Secured Parties and the

Prepetition Second Lien Secured Parties are willing to provide financing to the Debtors

and/or consent to the use of Cash Collateral by the Debtors, subject to (i) the entry of this

Interim Order, and (ii) the terms and conditions of the DIP Loan Documents.  

I. Reserved. 

J. Adequate Protection for Prepetition Secured Parties.  The Prepetition

First Lien Secured Parties and the Prepetition Second Lien Secured Parties have agreed to permit

the Debtors to use the Prepetition First Lien Collateral and Prepetition Second Lien Collateral,

respectively, including the Cash Collateral, during the Interim Period, subject to the terms and

conditions set forth herein, including the protections afforded a party acting in “good faith” under

section 364(e) of the Bankruptcy Code.  In addition, the DIP Facility contemplated hereby

provides for a priming of the Prepetition First Liens and the Prepetition Second Liens pursuant to

section 364(d) of the Bankruptcy Code.  The Prepetition First Lien Secured Parties and the

Prepetition Second Lien Secured Parties are entitled to the adequate protection as set forth herein

pursuant to sections 361, 362, 363, and 364 of the Bankruptcy Code.  Based on the DIP Motion

and on the record presented to this Court at the InterimFinal Hearing, the terms of the proposed

adequate protection arrangements, use of the Cash Collateral, and the DIP Facility contemplated

hereby are fair and reasonable, reflect the Debtors’ prudent exercise of business judgment

consistent with their fiduciary duties, and constitute reasonably equivalent value and fair

consideration for the consent of the Prepetition First Lien Secured Parties.  Prepetition First Lien
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Lenders holding more than 50% of the aggregate principal balance of the Loans (as defined in

the Prepetition First Lien Credit Agreement) (which Prepetition First Lien Lenders constitute

“Required Lenders,” as defined in the Prepetition First Lien Credit Agreement, the “Required

Prepetition First Lien Lenders”) have expressly consented to the entry of this InterimFinal

Order and the relief provided herein and pursuant to the terms of the Prepetition First Lien Credit

Agreement, the consents of such Prepetition First Lien Lenders are binding on all Prepetition

First Lien Secured Parties.  None of the remaining Prepetition First Lien Secured Parties has

filed an objection to the entry of this InterimFinal Order or the relief provided herein, and in any

event, the prepetition Liens and security interests of such parties are adequately protected

pursuant to the terms of this InterimFinal Order.  Notwithstanding anything to the contrary

herein, the Prepetition First Lien Secured Parties’ consent to the DIP Facility and to the priming

of the Prepetition First Liens by the DIP Liens is expressly limited to the present DIP Facility and

the DIP Liens securing same and shall not be applicable to any other debtor-in-possession credit

facility, even if it contains substantially the same economic terms as this DIP Facility.  Pursuant

to the terms of the Intercreditor Agreement, the Prepetition Second Lien Noteholders are deemed

to have consented to the entry of this InterimFinal Order and the relief provided herein.

K. Section 552.  In light of the subordination of their Liens and superpriority

administrative claims to the Carve-Out and the DIP Liens, each of the Prepetition First Lien

Secured Parties is entitled to all of the rights and benefits of section 552(b) of the Bankruptcy

Code,  and, subject to the entry of the Final Order,  the “equities of the case” exception shall

not apply.

L. Business Judgment and Good Faith Pursuant to Section 364(e).

(i) The DIP Secured Parties have indicated a willingness to provide
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postpetition secured financing via the DIP Facility to the Debtors in accordance with the DIP

Loan Documents and this InterimFinal Order.

(ii) The terms and conditions of the DIP Facility and the DIP Backstop

Commitment Letters (as defined in the Restructuring Support Agreement and as previously

approved on a final basis in the Interim Order) as set forth in the DIP Loan Documents, and

the DIP Backstop Commitment Letters and this InterimFinal Order, and the fees, expenses and

other charges paid and to be paid thereunder or in connection therewith (including, without

limitation, the Backstop Premium (as defined in the DIP Backstop Commitment Letters and as

previously approved on a final basis in the Interim Order)), are fair, reasonable, and the best

available under the circumstances, and the Debtors’ agreement to the terms and conditions of the

DIP Loan Documents and to the payment of such fees reflect the Debtors’ exercise of prudent

business judgment consistent with their fiduciary duties.  Such terms and conditions are

supported by reasonably equivalent value and fair consideration.

(iii) The DIP Secured Parties, the Prepetition First Lien Secured Parties

and the Debtors, with the assistance and counsel of their respective advisors, have acted in good

faith and at arms’ length in, as applicable, negotiating, consenting to, and/or agreeing to, the DIP

Facility, the Debtors’ use of the DIP Collateral and the Prepetition First Lien Collateral

(including Cash Collateral), the DIP Loan Documents and the DIP Protections (including the

Prepetition First Lien Adequate Protection and the Prepetition Second Lien Adequate

Protection).  The DIP Obligations (including all advances that are made at any time to the

Debtors under the DIP Loan Documents) and the Debtors’ use of the DIP Collateral, the

Prepetition First Lien Collateral and the Prepetition Second Lien Collateral (including Cash

Collateral) shall be deemed to have been extended and/or consented to by the DIP Secured
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Parties, the Prepetition First Lien Secured Parties and the Prepetition Second Lien Secured

Parties for valid business purposes and uses and in good faith, as that term is used in section

364(e) of the Bankruptcy Code, and in express and good faith reliance upon the protections

offered by section 364(e) of the Bankruptcy Code and this InterimFinal Order, and, accordingly,

the DIP Liens, the DIP Superpriority Claims, the Prepetition First Lien Adequate Protection, the

Prepetition Second Lien Adequate Protection and the other DIP Protections shall be entitled to

the full protection of section 364(e) of the Bankruptcy Code and this InterimFinal Order in the

event this InterimFinal Order or any other order or any provision hereof or thereof is vacated,

reversed, amended, or modified, on appeal or otherwise.

M. Relief Essential; Best Interest.  For the reasons stated above, the Debtors

have requested immediate entry of this InterimFinal Order pursuant to Bankruptcy Rules

4001(b)(2) and 4001(c)(2), and the Bankruptcy Local Rules.  Absent granting the relief set forth

in this InterimFinal Order, the Debtors’ estates, their businesses and properties and their ability

to successfully reorganize or otherwise preserve the enterprise value of the Debtors’ estates will

be immediately and irreparably harmed.  Consummation of the DIP Facility and authorization of

the use of Cash Collateral in accordance with this InterimFinal Order and the DIP Loan

Documents is therefore in the best interests of the Debtors’ estates and consistent with their

fiduciary duties.  Based on all of the foregoing, sufficient cause exists for immediate entry of this

InterimFinal Order pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2) and the applicable

Local Rules.

NOW, THEREFORE, based on the DIP Motion and the record before this Court with

respect to the DIP Motion, and with the consent of the Debtors, the Prepetition First Lien Agent

and the requisite Prepetition First Lien Secured Parties (on behalf of all of the Prepetition First
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Lien Secured Parties), the Prepetition Second Lien Trustee (on behalf of all of the Prepetition

Second Lien Secured Parties) and the DIP Agent (on behalf of all of the DIP Secured Parties) to

the form and entry of this InterimFinal Order, and good and sufficient cause appearing therefor,

IT IS ORDERED that:

1. Motion Granted.  The DIP Motion is hereby granted on an interim basis in

accordance with the terms and conditions set forth in this InterimFinal Order and the DIP

Loan Documents.  Any objections to the DIP Motion with respect to the entry of this

InterimFinal Order that have not been withdrawn, waived, or settled, and all reservations of

rights included therein, are hereby denied and overruled.

2. DIP Loan Documents and DIP Protections.

(a) Approval of DIP Loan Documents.  The Debtors are expressly and immediately

authorized to establish the DIP Facility, to execute, deliver, and perform under the DIP Loan

Documents and this InterimFinal Order, to incur the DIP Obligations (as defined below), in

accordance with, and subject to, the terms of this InterimFinal Order and the DIP Loan

Documents, and to execute, deliver, and perform under all other instruments, certificates,

agreements, and documents that may be required or necessary for the performance by the

applicable Debtors under the DIP Loan Documents and the creation and perfection of the DIP

Liens described in, and provided for, by this InterimFinal Order and the DIP Loan Documents.

The Debtors are hereby authorized and empowered to do and perform all acts and pay the

principal, interest, fees, expenses, and other amounts described in the DIP Loan Documents as

such become due pursuant to the DIP Loan Documents and this InterimFinal Order, including

all closing fees, administrative fees, commitment fees, and reasonable attorneys’, financial

advisors’, and accountants’ fees, and disbursements arising under the DIP Loan Documents and
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this InterimFinal Order, which amounts shall not be subject to further approval of this Court

and shall be non-refundable and not subject to challenge in any respect; provided, however, that

the payment of the fees and expenses of the Lender Professionals (as defined below) shall be

subject to the provisions of Paragraph 20(b).  Upon their execution and delivery, the DIP Loan

Documents shall represent the legal, valid and binding obligations of the applicable Debtors

enforceable against such Debtors in accordance with their terms.  Each officer of a Debtor

(including the Chief Transformation Officer) acting singly is hereby authorized to execute and

deliver each of the DIP Loan Documents, such execution and delivery to be conclusive evidence

of such officer’s respective authority to act in the name of and on behalf of the Debtors.

(b) DIP Obligations.  For purposes of this InterimFinal Order, the term “DIP

Obligations” shall mean all amounts and other obligations and liabilities owing by the respective

Debtors under the DIP Credit Agreement and other DIP Loan Documents (including all

“Obligations” as defined in the DIP Credit Agreement) and shall include the principal of, interest

on, and fees, costs, expenses, and other charges owing in respect of, such amounts (including any

reasonable attorneys’, accountants’, financial advisors’, and other fees, costs, and expenses that

are chargeable or reimbursable under the DIP Loan Documents and/or this InterimFinal Order),

and any obligations in respect of indemnity claims, whether contingent or otherwise.

(c) Authorization to Incur DIP Obligations and Use Cash Collateral.  To enable the

Debtors to continue to operate their businesses and preserve and maximize the value of their

estates, during the period from the entry of this InterimFinal Order through and including the

earliest to occur of (i) the entry of the Final Order, or (ii) thedelivery of the Termination

Declaration (as defined below), in each case unless extended by written agreement of the

Required DIP Lenders and Required Prepetition First Lien Lenders (the period from the entry
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of this Interim Order through and including such earliest date, the “Interim Period”), (I)

the Borrower is hereby authorized to (a) incur DIP Obligations in an aggregate principal amount

not to exceed $62.5100 million in the aggregate ($37.5 million incremental from the amount

approved in the Interim Order) under the DIP Facility and (b) use Cash Collateral and (II) any

proposed use of the proceeds of DIP Loans or use of Cash Collateral shall be consistent with the

terms and conditions of this InterimFinal Order and the DIP Loan Documents, including the

Approved Budget and the Budget Covenants as defined and contained in Paragraph 2(e) and (f)

below. Following the entry of the Final Order, the Borrower’s authority to incur further

DIP Obligations, if any, and use further Cash Collateral will be governed by the terms of

such Final Order and the DIP Loan Documents.  All DIP Obligations shall be unconditionally

guaranteed, on a joint and several basis, by the DIP Guarantors, as further provided in the DIP

Loan Documents.

(d) DIP Account.  The Debtors shall, immediately upon receipt of any proceeds of the

DIP Facility, deposit such amounts into a segregated account (the “DIP Account”) of the

Borrower, which amounts may only be drawn in accordance with the Approved Budget (subject

to Budget Covenants), the terms and conditions of this InterimFinal Order, and the DIP Credit

Agreement, and with all funds held in the DIP Account deemed to be DIP Collateral.  Once

withdrawn from the DIP Account, the funds shall continue to be DIP Collateral until such funds

are first used by the Debtors, and at all times the Debtors shall, notwithstanding any potential

commingling, establish commercially reasonable internal cash management procedures to allow

for the continued tracing of such funds.  Funds in the DIP Account will become available to be

drawn by and/or shall be disbursed to the Debtors in accordance with the Approved Budget

(subject to Budget Covenants), this InterimFinal Order, and the DIP Credit Agreement.
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(e) Budget.  Attached hereto as Schedule 1 to the Interim Order is a rolling

13-week cash flow budget (the “Initial Approved Budget”) that reflects on a line-item basis the

Debtors’ (i) weekly projected cash receipts (including from non-ordinary course assets sales), (ii)

weekly projected disbursements (including ordinary course operating expenses,

bankruptcy-related expenses under the Chapter 11 Cases, capital expenditures, and estimated

fees and expenses of the DIP Agent (including counsel and financial advisors therefor)  and any

other fees and expenses relating to the DIP Facility), and (iii) the sum of weekly unrestricted

cash on hand and cash in the segregated account (collectively, “Liquidity”).  The Debtors shall

prepare and deliver to the DIP Agent (for distribution to the DIP Lenders) and counsel to the

Committee an updated “rolling” 13-week budget in accordance with Schedule 5.01(f) to the DIP

Credit Agreement (or, at the option of the Borrower, more frequently) (the “Updated Budget”),

which shall become the then “Approved Budget” upon approval by Required DIP Lenders in

their sole discretion (and to the extent any Updated Budget is not approved by the Required DIP

Lenders, the Approved Budget that is then in effect shall continue to constitute the Approved

Budget for purposes of the DIP Facility); provided, however, that (i) the Updated Budget will be

deemed approved unless the Required DIP Lenders provide written notice of their objection

thereto (email being sufficient) within three (3) Business Days of the delivery of such Updated

Budget, and during such period, the Initial Approved Budget or most recent Approved Budget, as

applicable, shall remain in effect (the “Interim Approval Period”), (ii) following the Interim

Approval Period, if no objection is received from the Required DIP Lenders pursuant to clause

(i), the Updated Budget shall be deemed the “Approved Budget” (it being understood that the

Approved Budget shall be the initial Approved Budget until superseded by an approved Updated

Budget), and (iii) the Required DIP Lenders shall not have any obligation to approve any
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Updated Budget.  The Debtors shall file a copy of any Approved Budget in these Chapter 11

Cases within one (1) business day of approval.  The Borrower shall provide to counsel to the

DIP Agent and counsel to the Committee, on or prior to the Friday of each week, Approved

Budget variance reports on a line-item basis and Liquidity reports, in each case, for the

cumulative Reporting Period pursuant to Schedule 5.01(f) to the DIP Credit Agreement and a

computation of Liquidity as of the preceding calendar week-end.  Notwithstanding anything to

the contrary in this InterimFinal Order, the professional fees, costs and expenses of the DIP

Agent’s advisors and the Prepetition First Lien Agent’s advisors, respectively, shall be due,

payable and paid in accordance with the terms of this InterimFinal Order notwithstanding any

budgeted amounts for such fees, costs and expenses set forth in the Approved Budget, and the

Debtors shall not be deemed to have breached the terms of the Approved Budget or the Budget

Covenants (as defined in 2(f)) to the extent the actual amount of such fees, costs and expenses

exceed the applicable budgeted amounts as set forth in the Approved Budget.  For the avoidance

of doubt, the foregoing shall not limit the timely payment of Allowed Professional Fees that

benefit from the Carve-Out as set forth in Paragraph 7.

(f) Budget Covenants.  The Debtors shall only incur DIP Obligations and expend

Cash Collateral and other DIP Collateral proceeds in accordance with the Approved Budget

(and in the case of the fees, costs and expenses of the Required DIP Lenders and, the Required

Prepetition First Lien Lenders, in accordance with the DIP Loan Documents and this

InterimFinal Order without being limited by the Approved Budget), subject to the following

Permitted Variances (as defined below).  As of the last date of each Test Period, (1) the

unfavorable variance (as compared to the Approved Budget) of the cumulative operating cash

receipts of the Debtors shall not exceed 15% and (2) the unfavorable variance (as compared to
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the Approved Budget) of the cumulative operating disbursements (other than professional fees

and expenses incurred by the Debtors, the DIP Agent, and the advisors to the Backstop Parties

(as defined in the DIP Backstop Commitment Letters)) shall not exceed 15%, in each case,

(collectively, the “Permitted Variances”).  “Test Period” shall mean (i) initially, the period

commencing on the Monday immediately prior to the Petition Date and ending on September

28, 2025, and (ii) thereafter, the four- or five-week period ending on the last Sunday of the

month.  For the avoidance of doubt, see Schedule 5.01(f) to the DIP Credit Agreement for

Variance and Liquidity reporting.  The foregoing budget-related covenants are collectively

referred to herein as the “Budget Covenants.”  For the avoidance of doubt, the foregoing shall

not limit the timely payment of Allowed Professional Fees that benefit from the Carve-Out as

set forth in Paragraph 7.

(g) Interest, Fees, Costs, Indemnities and Expenses.  The DIP Obligations shall bear

interest at the rates, and be due and payable (and paid), as set forth in, and in accordance with

the terms and conditions of, this InterimFinal Order and the DIP Loan Documents, in each

case without further notice, motion, or application to, order of, or hearing before, this Court.

The Debtors shall pay on demand all fees, costs, indemnities, expenses (including, subject to

Paragraph 20(b), reasonable out-of-pocket legal and other professional fees and expenses of the

DIP Agent) and other charges payable under the terms of the DIP Loan Documents.  All such

fees, costs, indemnities, expenses and disbursements, whether incurred, paid or required to be

paid prepetition or post-petition and whether or not budgeted in the Approved Budget, are

hereby affirmed, ratified, authorized and payable (and any funds held by the DIP Agent and/or

its professionals as of the Petition Date for payment of such fees, costs, indemnities, expenses

and disbursements may be applied for payment) as contemplated in this InterimFinal Order
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and the DIP Loan Documents, and, subject to the provisions of Paragraph 20(b) with respect to

the fees and expenses of the Lender Professionals, shall be non-refundable and not subject to

challenge in any respect.

(h) Use of DIP Facility and Proceeds of DIP Collateral.  The Borrower shall use the

proceeds of all DIP Collateral solely in accordance with this InterimFinal Order and the DIP

Loan Documents; provided, that the foregoing shall not limit the timely payment of Allowed

Professional Fees that benefit from the Carve-Out as set forth in Paragraph 7.  Without limiting

the foregoing, the Debtors shall not be permitted to make any payments from the DIP Collateral,

the proceeds of DIP Loans or otherwise on account of any prepetition debt or obligation prior to

the effective date of a confirmed chapter 11 plan or plans with respect to any of the Debtors,

except (a) with respect to the Prepetition First Lien Obligations as set forth in thisthe Interim

Order and athis Final Order; (b) as provided in the First Day Orders“first day” orders, which

First Day Orders“first day” orders shall be in form and substance reasonably acceptable to

the Required DIP Lenders and the Required Prepetition First Lien Lenders; (c) as expressly

provided in other orders of this Court in form and substance reasonably acceptable to the

Required DIP Lenders and the Required Prepetition First Lien Lenders; or (d) as otherwise

expressly provided in the DIP Credit Agreement.

(i) Conditions Precedent.  The DIP Secured Parties, the Prepetition First Lien

Secured Parties and the Prepetition Second Lien Secured Parties each have no obligation to

extend credit under the DIP Facility or permit use of any DIP Collateral, Prepetition First Lien

Collateral or Prepetition Second Lien Collateral or any proceeds thereof, including Cash

Collateral, as applicable, during the Interim Period unless and until all conditions precedent to

the extension of credit and/or use of DIP Collateral, Prepetition First Lien Collateral, Prepetition
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Second Lien Collateral or proceeds thereof under the DIP Loan Documents and this

InterimFinal Order have been satisfied in full or waived by the Required DIP Lenders and the

Required Prepetition First Lien Lenders in accordance with the DIP Loan Documents or

Prepetition First Lien Credit Agreement or Intercreditor Agreement, as applicable, and this

InterimFinal Order.

(j) DIP Liens.  As security for the DIP Obligations, effective as of the Petition Date,

the following security interests and Liens, which shall immediately and without any further

action by any Person be valid, binding, permanent, perfected, continuing, enforceable, and

non-avoidable upon the entry of this InterimFinal Order, are hereby granted by the Debtors to

the DIP Agent, for itself and the other DIP Secured Parties (all such security interests and Liens

granted to the DIP Agent for the benefit of all the DIP Secured Parties pursuant to this

InterimFinal Order and the DIP Loan Documents, the “DIP Liens”), on all property of the

Debtors, now existing or hereinafter acquired, including all cash and cash equivalents (whether

maintained with the DIP Agent or otherwise), and any investment in such cash or cash

equivalents, money, inventory, goods, accounts receivable, other rights to payment,

intercompany loans and other investments, securities and other investment property, contracts,

contract rights, properties, plants, equipment, machinery, general intangibles, payment

intangibles, accounts, deposit accounts, documents, instruments, chattel paper, documents of

title, letters of credit, letter of credit rights, supporting obligations, leases and other interests in

leaseholds, real property, fixtures, patents, copyrights, trademarks, trade names, other intellectual

property, intellectual property licenses, permits, franchise rights, capital stock and other equity

interests of subsidiaries and in other entities, tax and other refunds, insurance proceeds,

commercial tort claims, the proceeds of Avoidance Actions (subject to entry of the Final
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Order), and other causes of action, and proceeds relating thereto, proceeds arising under section

549 of the Bankruptcy Code (whether received by judgment, settlement or otherwise), all other

Collateral (as defined in the DIP Loan Documents), and all other “property of the estate” (as

defined in section 541 of the Bankruptcy Code) of any kind or nature, real or personal, tangible,

intangible, or mixed, now existing or hereafter acquired or created, and all rents, products,

substitutions, accessions, profits, replacements, and cash and non-cash proceeds of all of the

foregoing, in each case wherever located; provided, however, that the DIP Liens on the

proceeds of Avoidance Actions shall be subject to the entry of the Final Order and the DIP

Liens shall not include any “Excluded Assets” (as defined in the DIP Loan Documents) (all of

the foregoing collateral collectively referred to as the “DIP Collateral”):

(I) pursuant to section 364(c)(2) of the Bankruptcy Code, a perfected,
binding, continuing, enforceable, and non-avoidable first priority Lien (junior
only to the Carve-Out) on all unencumbered DIP Collateral, including, subject to
the entry of the Final Order,  proceeds of the Debtors’ claims and causes of
action under sections 502(d), 544, 545, 547, 548, 550 and 553 of the Bankruptcy
Code and any other avoidance or similar action under the Bankruptcy Code or
similar state or municipal law and the proceeds of each of the foregoing
(collectively, the “Avoidance Actions”, which for avoidance of doubt, excludes
proceeds arising from the Debtors’ claims and causes of action under section 549
of the Bankruptcy Code or similar state or municipal law), whether received by
judgment, settlement, or otherwise;

(II) pursuant to section 364(c)(3) of the Bankruptcy Code, a perfected,
binding, continuing, enforceable, and non-avoidable Lien upon all DIP Collateral
that is subject to the Prepetition Prior Liens, which DIP Lien shall be junior only
to such Prepetition Prior Liens and the Carve-Out; and

(III) pursuant to section 364(d)(1) of the Bankruptcy Code, a perfected,
binding, continuing, enforceable and non-avoidable first priority, senior priming
Lien on all other DIP Collateral (including Cash Collateral), which DIP Lien (x)
shall be senior to the First Lien Adequate Protection Liens and the Second Lien
Adequate Protection Liens and senior and priming to (A) the Prepetition First
Liens, (B) the Prepetition Second Liens and (C) any other Liens that are junior to
the Prepetition First Liens or the First Lien Adequate Protection Liens, after
giving effect to any intercreditor or subordination agreements (the Liens
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referenced in clauses (A) and (B), collectively, the “Primed Liens”) and shall be
junior only to the Prepetition Prior Liens and the Carve-Out.

(k) DIP Lien Priority.  Notwithstanding anything to the contrary contained in this

InterimFinal Order or the DIP Loan Documents, for the avoidance of doubt, the DIP Liens

granted to the DIP Agent for the benefit of the DIP Secured Parties shall in each and every case

be first priority senior Liens that (i) are subject only to the Prepetition Prior Liens and the

Carve-Out, and (ii) except as provided in the immediately preceding sub-clause (i), are senior to

all prepetition and postpetition Liens or other interests of any kind of any other person or entity

(including the Primed Liens, the First Lien Adequate Protection Liens and the Second Lien

Adequate Protection Liens), whether created voluntarily or involuntarily (including by order of a

court).

(l) Enforceable Obligations.  The DIP Loan Documents shall constitute and evidence

the valid and binding DIP Obligations of the Debtors, which DIP Obligations shall be

enforceable against the Debtors, their estates and any successors thereto (including any trustee or

other estate representative in any Successor Case (as defined below)), and their creditors and

other parties-in-interest, in accordance with their terms.  No obligation, payment, transfer, or

grant of security under the DIP Credit Agreement, the other DIP Loan Documents, or this

InterimFinal Order shall be stayed, restrained, voidable, avoidable, disallowable or recoverable

under the Bankruptcy Code or under any applicable law (including under sections 502(d), 544,

547, 548, or 549 of the Bankruptcy Code or under any applicable state Uniform Fraudulent

Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or common law), or subject

to any avoidance, reduction, setoff, surcharge, recoupment, offset, recharacterization,

subordination (whether equitable, contractual, or otherwise), counterclaim, cross-claim, defense,
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or any other challenge under the Bankruptcy Code or any applicable law or regulation by any

person or entity.

(m) Superpriority Administrative Claim Status.  In addition to the DIP Liens granted

herein, effective immediately upon entry of this InterimFinal Order, all of the DIP Obligations

shall constitute allowed superpriority administrative claims pursuant to section 364(c)(1) of the

Bankruptcy Code, which shall have priority, subject only to the payment of the Carve-Out in full

in cash in accordance with this InterimFinal Order, over all administrative expense claims,

adequate protection and other diminution claims (including the First Lien Adequate Protection

Superpriority Claims and the Second Lien Adequate Protection Superpriority Claims (each as

defined below)), priority and other unsecured claims, and all other claims against the Debtors or

their estates, now existing or hereafter arising, of any kind or nature whatsoever, including

administrative expenses or other claims of the kinds specified in, or ordered pursuant to, sections

105, 326, 328, 330, 331, 503(a), 503(b), 506(c), 507(a), 507(b), 546, 726, 1113, and 1114 or any

other provision of the Bankruptcy Code or otherwise, whether or not such expenses or claims

may become secured by a judgment Lien or other non-consensual Lien, levy, or attachment (the

“DIP Superpriority Claims”).  The DIP Superpriority Claims shall, for purposes of section

1129(a)(9)(A) of the Bankruptcy Code, be considered administrative expenses allowed under

section 503(b) of the Bankruptcy Code, shall be against each Debtor on a joint and several basis,

and shall be payable from and have recourse to all prepetition and postpetition property of the

Debtors and all proceeds thereof, including, subject to the entry of the Final Order, the

proceeds ofexcluding any Avoidance Actions but including proceeds of any Avoidance

Actions.  Other than as expressly provided in the DIP Credit Agreement and/or this

InterimFinal Order with respect to the Carve-Out, no costs or expenses of administration,
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including professional fees allowed and payable under sections 328, 330, or 331 of the

Bankruptcy Code, or otherwise, that have been or may be incurred in these proceedings, or in any

Successor Cases, and no priority claims are, or will be, senior to, prior to, or on a parity with the

DIP Superpriority Claims or the DIP Obligations, or with any other claims of the DIP Secured

Parties arising under the DIP Loan Documents and/or this InterimFinal Order.

(n)  Priority of DIP Liens and DIP Superpriority Claims.  Without affecting, modifying or

limiting the scope or priority of the Carve-Out, the DIP Liens and the DIP Superpriority Claims:

(A) shall not be subject to sections 506, 510, 549, 550, or 551 of the Bankruptcy Code, (B) shall

not be subordinate to, or pari passu with, (x) any Lien that is avoided and preserved for the

benefit of the Debtors and their estates under section 551 of the Bankruptcy Code or otherwise or

(y) any Liens or claims of any Debtor or any direct or indirect subsidiary thereof against any

Debtor or any of such Debtor’s property, (C) shall be valid and enforceable against any trustee or

any other estate representative elected or appointed in the Chapter 11 Cases, upon the conversion

of any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code or in any other

proceedings related to any of the foregoing (each, a “Successor Case”), and/or upon the dismissal

of any of the Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first

day” orders of this Court in any of the Chapter 11 Cases, shall be senior to any administrative

claims arising under any such “first day” orders.

3. Adequate Protection for Prepetition First Lien Secured Parties.  In

consideration for the use of the Prepetition First Lien Collateral (including Cash Collateral)

and the priming of the Prepetition First Liens, the Prepetition First Lien Agent, for the benefit

of the Prepetition First Lien Secured Parties, shall receive the following adequate protection

(collectively referred to as the “Prepetition First Lien Adequate Protection”):
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(i) First Lien Adequate Protection Liens.  To the extent there is a

diminution in value of the interests of the Prepetition First Lien Secured Parties in the Prepetition

First Lien Collateral (including Cash Collateral) from and after the Petition Date, whether or not

resulting from the use, sale, or lease by the Debtors of the applicable Prepetition First Lien

Collateral (including Cash Collateral), the granting of the DIP Superpriority Claims, the granting

of the DIP Liens, the subordination of the Prepetition First Liens thereto and to the Carve-Out,

the imposition or enforcement of the automatic stay of section 362(a) of the Bankruptcy Code

(“Diminution in Prepetition First Lien Collateral Value”), the Prepetition First Lien Agent, for

the benefit of all the Prepetition First Lien Secured Parties, is hereby granted, subject to the terms

and conditions set forth below, pursuant to sections 361 and 363(e) of the Bankruptcy Code,

replacement Liens upon all of the DIP Collateral, including, subject to the entry of the Final

Order, the the proceeds of Avoidance Actions (such adequate protection replacement Liens, the

“First Lien Adequate Protection Liens”), which First Lien Adequate Protection Liens on such

DIP Collateral shall be subject and subordinate only to the DIP Liens, the Prepetition Prior Liens,

and the Carve-Out.

(ii) First Lien Adequate Protection Superpriority Claims.  To the extent

of Diminution in Prepetition First Lien Collateral Value, the Prepetition First Lien Secured

Parties are hereby further granted allowed superpriority administrative claims (such adequate

protection superpriority claims, the “First Lien Adequate Protection Superpriority Claims”),

pursuant to section 507(b) of the Bankruptcy Code, with priority over all administrative expense

claims and priority and other unsecured claims against the Debtors or their estates, now existing

or hereafter arising, of any kind or nature whatsoever, including administrative expenses of the

kind specified in or ordered pursuant to sections 105, 326, 328, 330, 331, 503(a), 503(b), 506(c)
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(subject to the entry of the Final Order to the extent provided in Paragraph 8), 507(a),

507(b), 546(c), 546(d), 726, 1113, 1114 or any other provision of the Bankruptcy Code or

otherwise, junior only to the DIP Superpriority Claims and the Carve-Out, and payable from and

having recourse to all prepetition and postpetition property of the Debtors and all proceeds

thereof (excluding any Avoidance Actions but including, subject to entry of the Final Order, 

all proceeds of any Avoidance Actions); provided, however, that the Prepetition First Lien

Secured Parties shall not receive or retain any payments, property, or other amounts in respect of

the First Lien Adequate Protection Superpriority Claims unless and until all DIP Obligations

have been Paid in Full (as defined below).  Subject to the relative priorities set forth above, the

First Lien Adequate Protection Superpriority Claims against each Debtor shall be allowed and

enforceable against each Debtor and its estate on a joint and several basis.  For purposes of this

InterimFinal Order, the terms “Paid in Full,” “Repaid in Full,” “Repay in Full,” and “Payment

in Full” shall mean, with respect to any referenced DIP Obligations, Prepetition First Lien

Obligations and/or Prepetition Second Lien Obligations, (i) the indefeasible payment in full in

cash of such obligations, (ii) the termination or cash collateralization, in accordance with the DIP

Loan Documents, Prepetition First Lien Loan Documents or Prepetition Second Lien Loan

Documents, as applicable, of all undrawn letters of credit outstanding thereunder, and (iii) the

termination of all credit commitments under the DIP Loan Documents, Prepetition First Lien

Loan Documents and/or Prepetition Second Lien Loan Documents, as applicable; provided,

however, that the First Lien Adequate Protection Superpriority Claims granted to the Prepetition

First Lien Secured Parties may be impaired pursuant to any chapter 11 plan of reorganization in

the Chapter 11 Cases with the vote of the applicable class of the holders of such claims that

satisfies the requirements of section 1126 of the Bankruptcy Code, in which case, Paid in Full (or
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any of the other variants of this phrase referenced above) would occur upon consummation of

such plan.

(iii) Priority of First Lien Adequate Protection Liens and First Lien

Adequate Protection Superpriority Claims.  Without affecting, modifying or limiting the scope or

priority of the Carve-Out, the First Lien Adequate Protection Liens and the First Lien Adequate

Protection Superpriority Claim (as defined below) (A) shall not be subject to sections 506(c),

510, 549, 550, or 551 of the Bankruptcy Code or, subject to entry of the Final Order, section 

506(c) of the Bankruptcy Code or the “equities of the case” exception of section 552 of the

Bankruptcy Code, (B) shall not be subordinate to, or pari passu with, (x) any Lien that is avoided

and preserved for the benefit of the Debtors and their estates under section 551 of the Bankruptcy

Code or otherwise or (y) any Liens or claims of any Debtor or any direct or indirect subsidiary

thereof against any Debtor or any of such Debtor’s property, (C) shall be valid, binding,

perfected and enforceable against any trustee or any other estate representative elected or

appointed in the Chapter 11 Cases or any Successor Cases, and/or upon the dismissal of any of

the Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first day” orders

of this Court in any of the Chapter 11 Cases, shall be senior to any administrative claims arising

under any such “first day” orders.

(iv) Professional Fees and Interest.  Without limiting any rights of the

Prepetition First Lien Agent and the other Prepetition First Lien Secured Parties under section

506(b) of the Bankruptcy Code, which rights are hereby preserved, and in consideration, and as a

requirement, for obtaining the consent of the Prepetition First Lien Secured Parties to the entry of

this InterimFinal Order and the Debtors’ consensual use of Cash Collateral as provided herein,

the Debtors shall (i) pay or reimburse in cash the Prepetition First Lien Agent for any and all

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 37 of 94



37

fees, costs, expenses, and charges (including, subject to Paragraph 20(b) below, the reasonable

fees, costs, and expenses of counsel and financial advisors for the Prepetition First Lien Agent)

to the extent, and at the times, payable under the Prepetition First Lien Loan Documents,

including any unpaid fees, costs and expenses accrued prior to the Petition Date and (ii) pay to

the applicable Prepetition First Lien Secured Parties interest on the Prepetition First Lien

Obligations under the Prepetition First Lien Credit Agreement accruing at a rate of 2.00% above

the applicable rate set forth in Section 2.13(d) of the Prepetition First Lien Credit Agreement, to

be capitalized to the outstanding principal of the Loans on the last Business Day of each calendar

month after the Petition Date whether or not budgeted in the Approved Budget, and without

further notice (except as provided in Paragraph 20(b) below with respect to postpetition

professional fees, costs, and expenses), motion, or application to, order of, or hearing before, this

Court.

(v) First Lien Reporting. The Debtors shall deliver to the Prepetition

First Lien Secured Parties all information, reports, documents and other material that the Debtors

provide to the DIP Secured Parties pursuant to the DIP Loan Documents.

(vi) Unless otherwise expressly set forth herein, any consent or approval

rights or similar rights granted or referenced in this InterimFinal Order in favor of any or all of

the DIP Agent, the other DIP Secured Parties, the Prepetition First Lien Agent and the other

Prepetition First Lien Secured Parties may be exercised (or not exercised) in the sole discretion

of such party.

(vii) Consent to Priming and Adequate Protection.  The Prepetition First

Lien Agent, on behalf of the Prepetition First Lien Secured Parties, consents to the Prepetition

First Lien Adequate Protection and the priming provided for herein; provided, however, that
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such consent of the Prepetition First Lien Agent to the priming of the Prepetition First Liens and

the use of Cash Collateral is expressly conditioned upon the entry of this InterimFinal Order,

and such consent shall not be deemed to extend to any other Cash Collateral usage or other

replacement financing or debtor-in-possession financing other than the DIP Facility provided

under the DIP Loan Documents; and provided, further, that such consent shall be of no force and

effect in the event this InterimFinal Order is not entered or is entered and subsequently

reversed, modified, stayed, or amended (unless such reversal, modification, stay, or amendment

is acceptable to the Prepetition First Lien Agent) or the DIP Loan Documents and DIP Facility as

set forth herein are not approved.

(viii) Right to Seek Additional Adequate Protection.  Under the

circumstances and given that the above-described adequate protection is consistent with the

Bankruptcy Code, including section 506(b) thereof, this Court finds that the adequate protection

provided herein is reasonable to protect the interests of the Prepetition First Lien Secured Parties.

However, the Prepetition First Lien Agent, on behalf of the Prepetition First Lien Secured

Parties, may request Court approval for additional or alternative adequate protection, without

prejudice to any objection of the Debtors or any other party in interest to the grant of any

additional or alternative adequate protection (except as provided in the Intercreditor Agreement);

provided that any such additional or alternative adequate protection shall at all times be

subordinate and junior to (i) the Carve-Out and (ii) the claims and Liens of the DIP Secured

Parties granted under this InterimFinal Order and the DIP Loan Documents.  The consent of the

Prepetition First Lien Secured Parties to the priming of the Prepetition First Liens by the DIP

Liens and the Debtors’ use of Cash Collateral on the terms set forth herein does not constitute,

and shall not be construed as constituting, an acknowledgment or stipulation by the Prepetition
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First Lien Secured Parties that their respective interests in the Prepetition First Lien Collateral

are adequately protected pursuant to this InterimFinal Order or otherwise.

4. Adequate Protection for Prepetition Second Lien Secured Parties.  In

consideration for the use of the Prepetition Second Lien Collateral (including Cash

Collateral) and the priming of the Prepetition Second Liens, the Prepetition Second Lien

Trustee, for the benefit of the Prepetition Second Lien Secured Parties, shall receive the

following adequate protection (collectively referred to as the “Prepetition Second Lien

Adequate Protection”):

(i) Second Lien Adequate Protection Liens.  To the extent there is a

diminution in value of the interests of the Prepetition Second Lien Secured Parties in the

Prepetition Second Lien Collateral (including Cash Collateral) from and after the Petition Date,

whether or not resulting from the use, sale, or lease by the Debtors of the applicable Prepetition

Second Lien Collateral (including Cash Collateral), the granting of the DIP Superpriority Claims,

the granting of the DIP Liens, the subordination of the Prepetition Second Liens thereto and to

the Carve-Out, the imposition or enforcement of the automatic stay of section 362(a) of the

Bankruptcy Code (“Diminution in Prepetition Second Lien Collateral Value”), the Prepetition

Second Lien Trustee, for the benefit of all the Prepetition Second Lien Secured Parties, is hereby

granted, subject to the terms and conditions set forth below, pursuant to sections 361 and 363(e)

of the Bankruptcy Code, replacement Liens upon all of the DIP Collateral, including, subject to

the entry of the Final Order, the the proceeds of Avoidance Actions (such adequate protection

replacement Liens, the “Second Lien Adequate Protection Liens”), which Second Lien Adequate

Protection Liens on such DIP Collateral shall be subject and subordinate only to the DIP Liens,

the Prepetition Prior Liens, the Prepetition First Liens, the First Lien Adequate Protection Liens
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and the Carve-Out.

(ii) Second Lien Adequate Protection Superpriority Claims.  To the

extent of Diminution in Prepetition Second Lien Collateral Value, the Prepetition Second Lien

Secured Parties are hereby further granted allowed superpriority administrative claims (such

adequate protection superpriority claims, the “Second Lien Adequate Protection Superpriority

Claims”), pursuant to section 507(b) of the Bankruptcy Code, with priority over all

administrative expense claims and priority and other unsecured claims against the Debtors or

their estates, now existing or hereafter arising, of any kind or nature whatsoever, including

administrative expenses of the kind specified in or ordered pursuant to sections 105, 326, 328,

330, 331, 503(a), 503(b), 506(c) (subject to the entry of the Final Order to the extent

provided in Paragraph 8), 507(a), 507(b), 546(c), 546(d), 726, 1113, 1114 or any other

provision of the Bankruptcy Code or otherwise, junior only to the DIP Superpriority Claims, the

First Lien Adequate Protection Superpriority Claims and the Carve-Out, and payable from and

having recourse to all prepetition and postpetition property of the Debtors and all proceeds

thereof (excluding any Avoidance Actions but including, subject to entry of the Final Order, 

all the proceeds of Avoidance Actions); provided, however, that the Prepetition Second Lien

Secured Parties shall not receive or retain any payments, property, or other amounts in respect of

the Second Lien Adequate Protection Superpriority Claims unless and until all DIP Obligations

and Prepetition First Lien Obligations have been Paid in Full; provided, further, that the Second

Lien Adequate Protection Superpriority Claims granted to the Prepetition Second Lien Secured

Parties may be impaired pursuant to any chapter 11 plan of reorganization in the Chapter 11

Cases with the vote of the applicable class of the holders of such claims that satisfies the

requirements of section 1126 of the Bankruptcy Code, in which case, Paid in Full (or any of the
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other variants of this phrase referenced above) would occur upon consummation of such plan.

Subject to the relative priorities set forth above, the Second Lien Adequate Protection

Superpriority Claims against each Debtor shall be allowed and enforceable against each Debtor

and its estate on a joint and several basis.

(iii) Priority of Second Lien Adequate Protection Liens and Second Lien

Adequate Protection Superpriority Claims.  Without affecting, modifying or limiting the scope or

priority of the Carve-Out, the Second Lien Adequate Protection Liens and the Second Lien

Adequate Protection Superpriority Claim (as defined below) (A) shall not be subject to sections

506(c), 510, 549, 550, or 551 of the Bankruptcy Code or, subject to entry of the Final Order, 

section 506(c) of the Bankruptcy Code or the “equities of the case” exception of section 552 of

the Bankruptcy Code, (B) shall not be subordinate to, or pari passu with, (x) any Lien that is

avoided and preserved for the benefit of the Debtors and their estates under section 551 of the

Bankruptcy Code or otherwise or (y) any Liens or claims of any Debtor or any direct or indirect

subsidiary thereof against any Debtor or any of such Debtor’s property, (C) shall be valid,

binding, perfected and enforceable against any trustee or any other estate representative elected

or appointed in the Chapter 11 Cases or any Successor Cases, and/or upon the dismissal of any of

the Chapter 11 Cases, and (D) notwithstanding anything to the contrary in any “first day” orders

of this Court in any of the Chapter 11 Cases, shall be senior to any administrative claims arising

under any such “first day” orders.

(iv) Second Lien Reporting.  The Debtors shall deliver to the Prepetition

Second Lien Secured Parties  all information, reports, documents and other material that the

Debtors provide to the DIP Secured Parties pursuant to the DIP Loan Documents.

(v) Consent to Priming and Adequate Protection.  The Prepetition
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Second Lien Trustee, on behalf of the Prepetition Second Lien Secured Parties, consents to the

Prepetition Second Lien Adequate Protection and the priming provided for herein; provided,

however, that such consent of the Prepetition Second Lien Trustee to the priming of the

Prepetition Second Liens and the use of Cash Collateral is expressly conditioned upon the entry

of this InterimFinal Order, and such consent shall not be deemed to extend to any other Cash

Collateral usage or other replacement financing or debtor-in-possession financing other than the

DIP Facility provided under the DIP Loan Documents; and provided, further, that such consent

shall be of no force and effect in the event this InterimFinal Order is not entered or is entered

and subsequently reversed, modified, stayed, or amended (unless such reversal, modification,

stay, or amendment is acceptable to the Prepetition Second Lien Trustee) or the DIP Loan

Documents and DIP Facility as set forth herein are not approved.

5. Automatic Postpetition Lien Perfection. This InterimFinal Order shall be

sufficient and conclusive evidence of the validity, enforceability, perfection, and priority of

the DIP Liens, the First Lien Adequate Protection Liens and the Second Lien Adequate

Protection Liens without the necessity of (a) filing or recording any financing statement, deed

of trust, mortgage, or other instrument or document that may otherwise be required under the

law of any jurisdiction, (b) obtaining “control” (as defined in any applicable Uniform

Commercial Code or other law) over any DIP Collateral (and the DIP Agent and, after

Payment in Full of the DIP Facility, the Prepetition First Lien Agent and, after Payment in

Full of the Prepetition First Lien Credit Agreement, the Prepetition Second Lien Trustee shall

be deemed, without any further action, to have control over all the Debtors’ deposit accounts,

securities accounts and commodities accounts within the meaning of such Uniform

Commercial Code and other law) or (c) taking any other action to validate or perfect the DIP
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Liens, the First Lien Adequate Protection Liens and the Second Lien Adequate Protection

Liens or to entitle the DIP Liens, the First Lien Adequate Protection Liens and the Second

Lien Adequate Protection Liens to the priorities granted herein.  Notwithstanding the

foregoing, each of the DIP Agent, the Prepetition First Lien Agent  (in the latter case, solely

with respect to the First Lien Adequate Protection Liens) and the Prepetition Second Lien

Trustee  (in the latter case, solely with respect to the Second Lien Adequate Protection Liens)

may, each in their sole discretion, enter into and file, as applicable, financing statements,

mortgages, security agreements, notices of Liens, and other similar documents, and is hereby

granted relief from the automatic stay of section 362 of the Bankruptcy Code in order to do

so, and all such financing statements, mortgages, security agreements, notices, and other

agreements or documents shall be deemed to have been entered into, filed or recorded as of

the Petition Date.  The applicable Debtors shall execute and deliver to the DIP Agent, the

Prepetition First Lien Agent and/or the Prepetition Second Lien Trustee, as applicable, all

such financing statements, mortgages, notices, and other documents as such parties may

reasonably request to evidence and confirm the contemplated validity, perfection and priority

of the DIP Liens, the First Lien Adequate Protection Liens and the Second Lien Adequate

Protection Liens, as applicable, granted pursuant hereto.  Without limiting the foregoing,

each of the DIP Agent, the Prepetition First Lien Agent and the Prepetition Second Lien

Trustee may, in its discretion, file a photocopy of this InterimFinal Order as a financing

statement with any recording officer designated to file financing statements or with any

registry of deeds or similar office in any jurisdiction in which any Debtor has real or personal

property, and in such event, the subject filing or recording officer shall be authorized to file

or record such copy of this Interim Order.  Subject to the entry of the Final Order, any.
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Any provision of any lease, loan document, easement, use agreement, proffer, covenant,

license, contract, organizational document, or other instrument or agreement that requires the

payment of any fees or other monetary obligations to any governmental entity or

non-governmental entity in order for the Debtors to pledge, grant, mortgage, sell, assign, or

otherwise transfer any fee or leasehold interest or the proceeds thereof or other DIP

Collateral is and shall be deemed to be inconsistent with the provisions of the Bankruptcy

Code, and shall have no force or effect with respect to the Liens on such leasehold interests

or other applicable DIP Collateral or the proceeds of any assignment and/or sale thereof by

any Debtor, in favor of the DIP Secured Parties in accordance with the terms of the DIP Loan

Documents and this InterimFinal Order or in favor of the Prepetition First Lien Secured

Parties or the Prepetition Second Lien Secured Parties in accordance with this InterimFinal

Order.  To the extent that the Prepetition First Lien Agent is the secured party under any

security agreement, mortgage, leasehold mortgage, landlord waiver, financing statement, or

account control agreements, listed as loss payee or additional insured under any of the

Debtors’ insurance policies, or is the secured party under any of the Prepetition First Lien

Loan Documents, the DIP Agent shall also be deemed to be the secured party under such

account control agreements, loss payee or additional insured under the Debtors’ insurance

policies, and the secured party under each such Prepetition First Lien Loan Document, shall

have all rights and powers attendant to that position (including rights of enforcement), and

shall act in that capacity and distribute any proceeds recovered or received first, for the

benefit of the DIP Secured Parties in accordance with the DIP Loan Documents and second,

subsequent to Payment in Full of all DIP Obligations, for the benefit of the Prepetition First

Lien Secured Parties and third, subsequent to the Payment in Full of all Prepetition First Lien
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Obligations, for the benefit of the Prepetition Second Lien Secured Parties.  The Prepetition

First Lien Agent shall serve as agent for the DIP Agent for purposes of perfecting the DIP

Agent’s Liens on all DIP Collateral that, without giving effect to the Bankruptcy Code and

this InterimFinal Order, is of a type such that perfection of a Lien therein may be

accomplished only by possession or control by a secured party.

6. Reservation of Certain Third Party Rights and Bar of Challenges and Claims.

The Debtors’ Stipulations shall be binding upon the Debtors in all circumstances upon

entry of this Interim Order.  The Debtors’ Stipulations shall be binding upon the estates

and each other party in interest, including the Committee, except to the extent and only to

the extent such Committee or any other party in interest with standing (including any

chapter 11 trustee) other than the Debtors (or if the Chapter 11 Cases are converted to

cases under chapter 7 prior to the expiration of the Challenge Period (as defined below),

the chapter 7 trustee in such Successor Case), upon the earlier of (x) with respect to any

Committee, sixty (60) calendar days after the formation of any Committee, and (y) with

respect to other parties in interest with requisite standing other than the Debtors or any

Committee, sixty (60) calendar days following the date of entry of this Interim Order (such

time period established by the earlier of clauses (x) and (y), as the same may be extended in 

accordance with this Paragraph 6, shall be referred to as the “Challenge Period,” and the

date that is the next Business Day after the termination of the Challenge Period in the

event that either (i) no Challenge (as defined below) is properly raised during the

Challenge Period or (ii) with respect only to those parties who properly file a Challenge,

such Challenge is fully and finally adjudicated, shall be referred to as the “Challenge

Period Termination Date”), has (I) commenced (A) a contested matter or adversary
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proceeding challenging or otherwise objecting to the admissions, stipulations, findings, or

releases included in the Debtors’ Stipulations, (B) a contested matter or adversary

proceeding against any or all of the Prepetition First Lien Secured Parties in connection

with or related to the Prepetition First Lien Obligations, or the actions or inactions of any

of the Prepetition First Lien Secured Parties arising out of or related to the Prepetition

First Lien Obligations or the Prepetition First Lien Loan Documents, including any claim

against any or all of the Prepetition First Lien Secured Parties in the nature of a “lender

liability” cause of action, setoff, counterclaim, or defense to the Prepetition First Lien

Obligations (including those under sections 506, 544, 547, 548, 549, 550, and/or 552 of the

Bankruptcy Code or by way of suit against any of the Prepetition First Lien Secured

Parties), or (C) a contested matter or adversary proceeding against any or all of the

Prepetition Second Lien Secured Parties in connection with or related to the Prepetition

Second Lien Obligations, or the actions or inactions of any of the Prepetition Second Lien

Secured Parties arising out of or related to the Prepetition Second Lien Obligations or the

Prepetition Second Lien Loan Documents, including any claim against any or all of the

Prepetition Second Lien Secured Parties in the nature of a “lender liability” cause of

action, setoff, counterclaim, or defense to the Prepetition Second Lien Obligations

(including those under sections 506, 544, 547, 548, 549, 550, and/or 552 of the Bankruptcy

Code or by way of suit against any of the Prepetition Second Lien Secured Parties) (clauses 

(i) and (ii) collectively, the “Challenges” and, each individually, a “Challenge”), and (II)

obtained a final, non-appealable order in favor of such party in interest sustaining any

such Challenge in any such timely-filed contested matter, adversary proceeding, or other

action (any such Challenge timely brought for which such a final and non-appealable order 
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is so obtained, a “Successful Challenge”).  If a chapter 7 trustee or a chapter 11 trustee is

appointed or elected during the Challenge Period, then the Challenge Period Termination

Date with respect to such trustee only, shall be the later of (i) the last day of the Challenge

Period and (ii) the date that is thirty (30) days after the date on which such trustee is

appointed or elected. If a chapter 7 trustee or a chapter 11 trustee is appointed or elected

prior to the Challenge Period Termination Date, then the Challenge Period Termination

Date shall be extended, with respect to such trustee only, to the date that is thirty (30) days

after the date on which such trustee is appointed or elected. Except as otherwise expressly

provided herein, from and after the Challenge Period Termination Date and for all

purposes in these Chapter 11 Cases and any Successor Cases (and after the dismissal of

these Chapter 11 Cases or any Successor Cases), (i) all payments made to or for the benefit

of the Prepetition First Lien Secured Parties pursuant to, or otherwise authorized by, this

Interim Order or otherwise (whether made prior to, on, or after the Petition Date) shall be

indefeasible and not be subject to counterclaim, set-off, subordination, recharacterization,

defense, disallowance, recovery or avoidance, (ii) any and all such Challenges by any party

in interest shall be deemed to be forever released, waived, and barred, (iii) all of the

Prepetition First Lien Obligations shall be deemed to be fully allowed claims within the

meaning of section 506 of the Bankruptcy Code, and (iv) the Debtors’ Stipulations,

including the release provisions therein, shall be binding on all parties in interest in these

Chapter 11 Cases or any Successor Cases, including any Committee or chapter 11 or

chapter 7 trustee.  Notwithstanding the foregoing, to the extent any Challenge is timely

asserted, the Debtors’ Stipulations and the other provisions in clauses (i) through (iv) in the 

immediately preceding sentence shall nonetheless remain binding and preclusive on any
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Committee and on any other party in interest from and after the Challenge Period

Termination Date, except to the extent that such Debtors’ Stipulations or the other

provisions in clauses (i) through (iv) of the immediately preceding sentence were expressly

challenged in such Challenge and such Challenge becomes a Successful Challenge. The

Challenge Period may be extended only with the written consent of the Prepetition First

Lien Agent, with respect to the Prepetition First Lien Obligations, or by the Prepetition

Second Lien Trustee, with respect to the Prepetition Second Lien Obligations, in their

respective sole discretion.  Notwithstanding any provision to the contrary herein, nothing

in this Interim Order shall be construed to grant standing on any party in interest,

including any Committee, to bring any Challenge on behalf of the Debtors’ estates.  The

failure of any party in interest, including any Committee, to obtain an order of this Court

prior to the Challenge Period Termination Date granting standing to bring any Challenge

on behalf of the Debtors’ estates shall not be a defense to failing to commence a Challenge

prior to the Challenge Period Termination Date as required under this Paragraph 6 or to

require or permit an extension of the Challenge Period Termination Date; provided,

however, that if the Committee files a motion for standing to assert any Challenge prior to

the Challenge Period Termination Date (and provided that the relevant pleading asserting

such Challenge is attached as an exhibit to such motion), then the Challenge Period

Termination Date shall be tolled, solely for the Committee and solely with respect to such

Challenge set forth in the exhibit to such motion, until three (3) Business Days after the

Court rules on such motion.  

6. Reserved.
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7. Carve-Out.

(i) As used in this InterimFinal Order, the term “Carve-Out” means the sum of the

following: (a) all fees required to be paid to the Clerk of the Court and to the U.S. Trustee under

28 U.S.C. § 1930(a) plus interest at the statutory rate (without regard to the notice set forth in

sub-paragraph (ii) below); (b) all reasonable fees, costs, and expenses up to $75,000 incurred by

a trustee under section 726(b) of the Bankruptcy Code (without regard to the notice set forth in

sub-paragraph (ii) below); (c) to the extent allowed by the Court at any time, whether by interim

or final compensation order, procedural order, or otherwise, all unpaid fees, costs, and expenses

(collectively, the “Allowed Professional Fees”) earned, accrued or incurred by persons or firms

retained by the Debtors pursuant to section 327, 328, or 363 of the Bankruptcy Code

(collectively, the “Debtor Professionals”) at any time before or on the first Business Day

following delivery by the DIP Agent of a Carve-Out Trigger Notice (as defined below), whether

allowed by the Court prior to or after delivery of a Carve-Out Trigger Notice and without regard

to whether such Allowed Professional Fees are provided for in the Approved Budget or when

invoiced; (d) to the extent allowed by the Court at any time, whether by interim or final

compensation order, procedural order, or otherwise, all Allowed Professional Fees earned,

accrued or incurred in accordance with and subject to the Approved Budget by persons or firms

retained by the Creditors Committee (if any) pursuant to section 328 or 1103 of the Bankruptcy

Code (collectively, the “Committee Professionals” and, together with the Debtor Professionals,

the “Professional Persons”) at any time before or on the first Business Day following delivery by

the DIP Agent of a Carve-Out Trigger Notice, whether allowed by the Court prior to or after

delivery of a Carve-Out Trigger Notice or when invoiced, and subject to the investigation budget

set forth in Paragraph 16 below (the aggregate amounts set forth in clauses (a) through (d) above,

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 50 of 94



50

the “Pre-Carve-Out Trigger Notice Amount”); and (e) Allowed Professional Fees of Debtor

Professionals in an aggregate amount not to exceed $2,500,000 and Allowed Professional Fees

of Committee Professionals in an aggregate amount not to exceed $250,000, in each case earned,

accrued or incurred after the first Business Day following the date of delivery by the DIP Agent

of the Carve-Out Trigger Notice in accordance with sub-paragraph (ii) below (such date, the

“Trigger Date”), to the extent allowed by the Court at any time, whether by interim or final

compensation order, procedural order, or otherwise (the amounts set forth in this clause (e) being

the “Post-Carve-Out Trigger Notice Amount” and, together with the Pre-Carve-Out Trigger

Notice Amount, the “Carve-Out Amount”).

(ii) For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean a written

notice delivered by email (or other electronic means) by the DIP Agent (at the direction of the

Required DIP Lenders) to the Borrower, counsel to the Borrower (Latham & Watkins), the U.S.

Trustee, and counsel to the Committee (if anyWhite & Case), which notice (A) shall expressly

state that the Post-Carve-Out Trigger Notice Amount has been invoked and (B) may be delivered

only following the occurrence and during the continuation of Termination Event (as defined

herein), the acceleration of the DIP Obligations under the DIP Loan Documents, and the

termination of the Debtors’ consensual use of Cash Collateral under this InterimFinal Order.

(iii) From and after the Petition Date, the Debtors shall utilize cash on hand, the

proceeds from the DIP Facility, amounts held in the DIP Account, and/or any other available

cash thereafter held by any Debtor to fund, on a weekly basis, the Pre-Carve-Out Trigger Notice

Amount into the Escrow Account (as defined below) in an amount equal to the greatest of (A)

the aggregate unpaid amount of estimated fees, costs, and expenses of Professional Persons

included in all weekly estimates timely received by the Debtors in respect of the preceding week,

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 51 of 94



51

(B) the aggregate unpaid amount of actual fees, costs, and expenses of Professional Persons

earned, accrued or incurred at the applicable time, and (C) the aggregate amount of fees, costs,

and expenses of Professional Persons provided for in the Approved Budget at the applicable

time.  As used herein, the term “Escrow Account” means a segregated account of the Borrower

not subject to the control of any DIP Secured Party, Prepetition First Lien Secured Party, and/or

Prepetition Second Lien Secured Party (collectively, the “Funded Debt Secured Parties”).

(iv) Upon delivery of a Carve-Out Trigger Notice in accordance with

sub-paragraph (ii) above, such Carve-Out Trigger Notice shall constitute a demand to, and

approval for, the Debtors to utilize all cash on hand as of such date (including in the DIP

Account) and any available cash thereafter generated by the Debtors to fund the Escrow Account

in an amount equal to the Carve-Out Amount and to hold such amount in trust to pay the

obligations benefitting from the Carve-Out.

(v) Upon delivery of a Carve-Out Trigger Notice in accordance with

sub-paragraph (ii) above, and prior to the payment to any Funded Debt Secured Party on account

of any claim or administrative expense held by such person or entity (whether postpetition, super

priority, adequate protection, prepetition, or otherwise), the Debtors shall deposit into the Escrow

Account cash available on the Trigger Date (or available thereafter) in an aggregate amount

equal to the Carve-Out Amount.  The funds in the Escrow Account shall be available only to

satisfy the obligations benefitting from the Carve-Out in Paragraph 7(i) above, and the Funded

Debt Secured Parties (A) shall not sweep or foreclose on cash (including cash received as a

result of the sale or other disposition of assets) of the Debtors unless and until the Escrow

Account is funded in full in cash as provided above and (B) shall have a valid and perfected

security interest upon any residual amount in the Escrow Account available following payment
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in full in cash of all obligations benefiting from the Carve-Out, subject to the lien and claim

priorities set forth in this InterimFinal Order.

(vi) Notwithstanding anything to the contrary in this InterimFinal Order, the DIP

Loan Documents, the Prepetition First Lien Loan Documents, and/or the Prepetition Second Lien

Loan Documents (collectively, including this InterimFinal Order, the “Funded Debt

Documents”), all claims and administrative expenses arising under, with respect to, or in

connection with any Funded Debt Document (including the DIP Obligations, the DIP

Superpriority Claims, the Prepetition First Lien Obligations, the First Lien Adequate Protection

Superpriority Claims, the Prepetition Second Lien Obligations, and the Second Lien Adequate

Protection Superpriority Claims) and all security interests and liens securing such claims and

administrative expenses (including the DIP Liens, the Prepetition First Liens, the First Lien

Adequate Protection Liens, the Prepetition Second Liens and the Second Lien Adequate

Protection Liens) shall, in each case, be subject and subordinate to the payment in full in cash of

the Carve-Out.

(vii) Notwithstanding anything to the contrary in any Funded Debt Document, (a) the

failure of the Escrow Account to satisfy in full the Allowed Professional Fees of the Professional

Persons shall not affect, limit, or otherwise modify the scope or priority of the Carve-Out, (b) in

no way shall any Approved Budget, the Carve-Out, the Carve-Out Amount, the Escrow Account,

or any other budget or financial projection delivered in connection with any Funded Debt

Document be construed as a cap or limitation on the amount of Allowed Professional Fees due

and payable by the Debtors or that may be allowed by the Court at any time (including on an

interim basis), and (c) the Debtors’ authority to use proceeds from the DIP Facility, the DIP

Collateral, and/or Cash Collateral on account of, and to timely pay, the Allowed Professional

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 53 of 94



53

Fees and the other obligations benefitting from the Carve-Out shall in no way be limited or

deemed limited by any Approved Budget (other than as expressly set forth above as to the

Allowed Professional Fees for the Committee Professionals).

(viii) Prior to the occurrence of the Termination Declaration Date (as defined below),

the Debtors shall be permitted to pay Allowed Professional Fees (including on an interim basis),

and such payments shall not reduce or be deemed to reduce the Carve-Out.  Moreover, for the

avoidance of doubt, any amounts paid prior to the Carve-Out Trigger Notice shall not reduce or

be deemed to reduce the Post-Carve-Out Trigger Notice Amount.

(ix) The DIP Agent shall be entitled to establish and maintain reserves against

borrowing availability under the DIP Facility on account of the Carve-Out (including, for

avoidance of doubt, the DIP Agent’s estimate of future fees and expenses of the Debtor

Professionals, the Committee Professionals and the Committee members that may be

incurred before or after the delivery of Carve-Out Trigger Notice) in accordance with the

terms of the DIP Credit Agreement.  Reserved.

(x) Without affecting, limiting, or otherwise modifying the scope or priority of the

Carve-Out, neither the DIP Secured Parties nor the Prepetition First Lien Secured Parties shall be

responsible for the direct payment or reimbursement of any fees or disbursements of any of the

Debtor Professionals, Committee Professionals or Committee members incurred in connection

with the Chapter 11 Cases or any Successor Cases under any chapter of the Bankruptcy Code.

Without affecting, limiting, or otherwise modifying the scope or priority of the Carve-Out,

nothing in this InterimFinal Order or otherwise shall be construed (i) to obligate any DIP

Secured Party or any Prepetition First Lien Secured Party in any way to pay compensation to, or

to reimburse expenses of, any of the Debtor Professionals, the Committee Professionals or
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Committee members, or to guarantee that the Debtors or their estates have sufficient funds to pay

such compensation or reimbursement or (ii) to increase the Carve-Out if actual allowed fees and

expenses of any of the Debtor Professionals, Committee Professionals or Committee members

are higher in fact than the Carve-Out Amount.  Notwithstanding any provision in this Paragraph

7 to the contrary, no portion of the Carve-Out, Cash Collateral, Prepetition First Lien Collateral,

DIP Collateral or proceeds of the DIP Facility shall be utilized for the payment of professional

fees and disbursements to the extent restricted under Paragraph 16 hereof; provided that the

foregoing shall not be construed as a cap or limitation on the amount of Allowed Professional

Fees due and payable by the Debtors or that may be allowed by the Court at any time (including

on an interim basis).  Nothing herein shall be construed as consent to the allowance of any

professional fees or expenses of any of the Debtors, any Committee, any other official or

unofficial committee in these Chapter 11 Cases or any Successor Cases, or of any other person or

entity, or shall affect the right of any DIP Secured Party or any Prepetition First Lien Secured

Party to object to the allowance and payment of any such fees and expenses.

8. Waiver of 506(c) Claims. Upon entry of this Interim Order inIn the case of

the DIP Secured Parties (and their DIP Liens and their other rights in respect of the DIP

Collateral, the Prepetition First Lien Collateral and Cash Collateral), and subject to the

entry of the Final Order solely in the case of the Prepetition First Lien Secured Parties

(and their Prepetition First Liens and their other rights in respect of the DIP Collateral, the

Prepetition First Lien Collateral and Cash Collateral) and the Prepetition Second Lien

Secured Parties (and their Prepetition Second Liens and their other rights in respect of the

DIP Collateral, the Prepetition Second Lien Collateral and Cash Collateral), and as a further

condition of (i) the DIP Facility and any obligation of the DIP Secured Parties to make credit
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extensions pursuant to the DIP Loan Documents (and the consent of the DIP Secured Parties,

the Prepetition First Lien Secured Parties and the Prepetition Second Lien Secured Parties to

the payment of the Carve-Out to the extent provided herein) and (ii)  the Debtors’ use of

Cash Collateral pursuant to this Interim Order and a Final Order, (a) no costs or expenses

of administration of the Chapter 11 Cases or any Successor Cases shall be charged against or

recovered from or against any or all of the DIP Secured Parties and/or the Prepetition First

Lien Secured Parties, the Prepetition Second Lien Secured Parties, the Prepetition First Lien

Collateral, the Prepetition Second Lien Collateral, the DIP Collateral and the Cash Collateral,

in each case pursuant to section 506(c) of the Bankruptcy Code or otherwise, without the

prior written consent of the DIP Agent, the Prepetition First Lien Agent and the Prepetition

Second Lien Trustee, and (b) no such consent shall be implied from any other action,

inaction, or acquiescence of any or all of the DIP Secured Parties, the Prepetition First Lien

Secured Parties and the Prepetition Second Lien Secured Parties, and (c) the exercise prior

to the entry of the Final Order of any rights under section 506(c) of the Bankruptcy Code

or otherwise to charge any costs or expense of administration of the Chapter 11 Cases or any

Successor Cases from or against the Prepetition First Lien Secured Parties or their

Prepetition First Liens or the Prepetition Second Lien Secured Parties or their Prepetition

Second Liens on or other interests in any or all of the DIP Collateral, the Prepetition First

Lien Collateral, the Prepetition Second Lien Collateral and the Cash Collateral shall not

impair and shall be subject to, and junior to, the DIP Liens on and the DIP Secured Parties’

other interests in the DIP Collateral, the Prepetition First Lien Collateral, the Prepetition

Second Lien Collateral and the Cash Collateral and the other DIP Protections accorded the

DIP Secured Parties.
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9. After-Acquired Property. Subject to and uponUpon entry of thethis Final

Order (but retroactive to the Petition Date), pursuant to section 552(a) of the Bankruptcy

Code, all property acquired by the Debtors on or after the Petition Date is not, and shall not

be, subject to any Lien of any person or entity resulting from any security agreement entered

into by the Debtors prior to the Petition Date, except to the extent that such property

constitutes proceeds of property of the Debtors that is subject to a valid, enforceable,

perfected, and unavoidable Lien as of the Petition Date (or a valid, enforceable and

unavoidable Lien that is perfected subsequent to the Petition Date solely to the extent

permitted by section 546(b) of the Bankruptcy Code) that is not subject to subordination or

avoidance under the Bankruptcy Code or other provisions or principles of applicable law.

10. Protection of DIP Secured Parties’ and Prepetition First Lien Secured

Parties’ Rights.

(a) Unless the DIP Agent and the Prepetition First Lien Agent shall

have provided their prior written consent or all DIP Obligations and First Lien Adequate

Protection Superpriority Claims have been Paid in Full, there shall not be entered in any of these

Chapter 11 Cases or any Successor Cases any order (including any order confirming any plan of

reorganization or liquidation) that authorizes any of the following: (i) the obtaining of credit or

the incurring of indebtedness that is secured by a security, mortgage, or collateral interest or

other Lien on all or any portion of the DIP Collateral or Prepetition First Lien Collateral and/or

that is entitled to administrative priority status, in each case that is superior to or pari passu with

the DIP Liens, the DIP Superpriority Claims, the Prepetition First Liens, the First Lien Adequate

Protection Liens, the First Lien Adequate Protection Superpriority Claims, the Prepetition

Second Liens, the Second Lien Adequate Protection Liens, the Second Lien Adequate Protection
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Superpriority Claims and/or the other DIP Protections; (ii) the use of Cash Collateral for any

purpose other than Payment in Full of the DIP Obligations and the First Lien Adequate

Protection Superpriority Claims or as otherwise permitted in the DIP Loan Documents and/or

this InterimFinal Order; provided that the foregoing shall not affect, modify or limit the scope

or priority of the Carve-Out, (iii) the return of goods pursuant to section 546(h) of the

Bankruptcy Code (or other return of goods on account of any prepetition indebtedness) to any

creditor of any Debtor or any creditor’s taking any setoff against any of its prepetition

indebtedness based upon any such return of goods pursuant to section 553 of the Bankruptcy

Code or otherwise, or (iv) any modification of any of the DIP Secured Parties’ or the Prepetition

First Lien Secured Parties’ rights under this InterimFinal Order, the DIP Loan Documents or the

Prepetition First Lien Loan Documents with respect to any DIP Obligations.

(b) The Debtors shall, until all DIP Obligations, Prepetition First Lien

Obligations and First Lien Adequate Protection Superpriority Claims have been Paid in Full, (i)

maintain books, records, and accounts to the extent and as required by the DIP Loan Documents,

(ii) reasonably cooperate with, consult with during normal business hours, and provide to the

DIP Secured Parties and the Prepetition First Lien Secured Parties all such information and

documents that any or all of the Debtors are obligated (including upon reasonable written request

by any of the DIP Secured Parties or the Prepetition First Lien Secured Parties) to provide under

the DIP Loan Documents, the Prepetition Loan Documents (in the absence of the pendency of

these Chapter 11 Cases) or the provisions of this InterimFinal Order, (iii) during normal

business hours and upon reasonable written request, permit consultants, advisors and other

representatives (including third party representatives) of each of the DIP Agent and the

Prepetition First Lien Agent to visit and inspect any of the Debtors’ respective properties, to
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examine and make abstracts or copies from any of their respective books and records, to tour the

Debtors’ business premises and other properties, and to discuss, and provide advice with respect

to, their respective affairs, finances, properties, business operations, and accounts with their

respective officers, employees, independent public accountants and other professional advisors

(other than legal counsel) as and to the extent required by the DIP Loan Documents and/or the

Prepetition First Lien Loan Documents, (iv) during normal business hours and upon reasonable

written request, permit the DIP Agent and the Prepetition First Lien Agent and their respective

consultants, advisors and other representatives to consult with the Debtors’ management and

advisors on matters concerning the Debtors’ businesses, financial condition, operations and

assets, and (v) during normal business hours and upon reasonable written request, permit the DIP

Agent and the Prepetition First Lien Agent to conduct, at their discretion and at the Debtors’ cost

and expense, field audits, collateral examinations and inventory appraisals at reasonable times in

respect of any or all of the DIP Collateral and the Prepetition First Lien Collateral.

Notwithstanding anything to the contrary contained herein, the Debtors do not waive any right to

attorney-client, work product, or similar privilege, and the Debtors shall not be required to

provide the DIP Agent, the Prepetition First Lien Agent, or their respective counsel and financial

advisors with any information subject to attorney-client privilege or consisting of attorney work

product.  For avoidance of doubt, the Prepetition First Lien Agent shall have the same access and

cooperation rights as the DIP Agent for purposes of this subparagraph (b).

11. Proceeds of Subsequent Financing.  Without limiting the provisions and

protections of Paragraph 10 above, if at any time prior to the Payment in Full of all the DIP

Obligations and the First Lien Adequate Protection Superpriority Claims (including

subsequent to the confirmation of any chapter 11 plan or plans with respect to any of the
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Debtors), the Debtors’ estates, any trustee, any examiner with enlarged powers, or any

responsible officer subsequently appointed shall obtain credit or incur debt pursuant to

sections 364(b), 364(c), 364(d), or any other provision of the Bankruptcy Code in violation of

this InterimFinal Order or the DIP Loan Documents, then, after payment or reservation in

full in cash of the Carve-Out, all of the cash proceeds derived from such credit or debt and all

Cash Collateral shall immediately be turned over to the DIP Agent for application to the DIP

Obligations until Paid in Full and then to the First Lien Adequate Protection Superpriority

Claims until Paid in Full.

12. Cash Collection.  From and after the date of the entry of this InterimFinal

Order, all collections and proceeds of any DIP Collateral or Prepetition First Lien Collateral

or services provided by any Debtor and all Cash Collateral that shall at any time come into

the possession, custody, or control of any Debtor, or to which any Debtor is now or shall

become entitled at any time, shall be promptly deposited in the same lock-box and/or deposit

accounts into which the collections and proceeds of the Prepetition First Lien Collateral were

deposited under the Prepetition First Lien Loan Documents (or in such other accounts as are

designated by the DIP Agent from time to time) (collectively, the “Cash Collection

Accounts”), which accounts shall be subject to the liens of the DIP Agent and the Prepetition

First Lien Agent (and the funds in such accounts may be used by the Debtors to the extent

provided in this InterimFinal Order and the DIP Loan Documents).  Upon the direction of

the DIP Agent or, following Payment in Full of the DIP Obligations, the Prepetition First

Lien Agent, at any time after the occurrence of a Termination Event and subject to the

provisions of Paragraph 7 and Paragraph 15, all proceeds in the Cash Collection Accounts

shall be remitted to the DIP Agent for application to the DIP Obligations until Payment in
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Full and then to the Prepetition First Lien Agent for application to the Prepetition First Lien

Obligations until Payment in Full, and the DIP Agent and the Prepetition First Lien Agent

shall be entitled to take all action that is necessary or appropriate to effectuate the foregoing.

Unless otherwise agreed to in writing by the DIP Agent and the Prepetition First Lien Agent,

the Debtors shall maintain no accounts except those identified in the Interim Order (A)

Authorizing Debtors to (I) Continue Existing Cash Management System, (II) Maintain

Existing Business Forms, and (III) Continue Intercompany Transactions; and (B) Granting

Related Relief (the “Interim Cash Management Order”) and the Final Order (A) Authorizing

Debtors to (I) Continue Existing Cash Management System, (II) Maintain Existing Business

Forms, and (III) Continue Intercompany Transactions; and (B) Granting Related Relief (the

“Final Cash Management Order” together with the Interim Cash Management Order, the

“Cash Management Orders”). Subject to the provisions of Paragraph 7 and Paragraph

15, the Debtors and the financial institutions where the Debtors’ Cash Collection

Accounts are maintained (including those accounts identified in the Cash Management

Orders) are authorized and empowered to remit, without offset or deduction, funds in

such Cash Collection Accounts upon receipt of any direction to that effect from the DIP 

Agent or, following Payment in Full of the DIP Obligations, the Prepetition First Lien

Agent. 

13. Disposition of DIP Collateral; Credit Bid.

(a) Unless the DIP Obligations and the Prepetition First Lien Obligations are Paid

in Full upon the closing of a sale or other disposition of the DIP Collateral or Prepetition First Lien

Collateral, the Debtors shall not sell, transfer, lease, encumber, or otherwise dispose of any portion

of the DIP Collateral or any Prepetition First Lien Collateral (or enter into any binding agreement
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to do so) without the prior written consent of the DIP Agent and the Prepetition First Lien Agent

(and no such consent shall be implied from any other action, inaction, or acquiescence by any DIP

Secured Party or Prepetition First Lien Secured Party or any order of this Court), except in the

ordinary course of business or as otherwise permitted in the DIP Loan Documents and/or the

Prepetition First Lien Loan Documents, as applicable, and this InterimFinal Order.  Except to the

extent otherwise expressly provided in the DIP Loan Documents and subject to Paragraph 7 of this

InterimFinal Order, all proceeds from the sale, transfer, lease, encumbrance or other disposition

of any DIP Collateral outside the ordinary course of business shall be remitted to the DIP Agent for

application to the DIP Obligations, in each case, in accordance with the terms of this InterimFinal

Order and the DIP Loan Documents or the Prepetition First Lien Loan Documents, as the case may

be.  In addition, the Debtors are authorized and empowered to enter into such blocked account

agreements (with cash dominion, if the DIP Agent so elects) with the DIP Agent and such financial

institutions as the DIP Agent may require, and, if it so elects, the DIP Agent shall be entitled to

enjoy the benefit of all control agreements to which the Prepetition First Lien Agent is a party

without the need to enter into new blocked account agreements.

(b)  Subject to Paragraph 6 of this Interim Order, the Prepetition First Lien

Agent  (or one or more of its designees, affiliates or assignees) (at the direction of Required

Prepetition First Lien Lenders) shall have the unqualified right to credit bid up to the full

amount of any Prepetition First Lien Obligations in any sale of the Prepetition First Lien

Collateral (or any DIP Collateral subject to any First Lien Adequate Protection Liens) under 

or pursuant to (i) section 363 of the Bankruptcy Code, (ii) any plan of reorganization or plan 

of liquidation under section 1129 of the Bankruptcy Code to the extent any sale

contemplated thereunder does not result in payment in full of all of the DIP Obligations on
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the effective date of such plan, or (iii) section 725 of the Bankruptcy Code.  Subject to

Paragraph 6 of this Interim Order, the Debtors, on behalf of themselves and their estates,

stipulate and agree that any sale of all or part of the Prepetition First Lien Collateral (or any 

DIP Collateral subject to any First Lien Adequate Protection Liens) that does not include an

unqualified right to credit bid up to the full amount of the Prepetition First Lien Obligations

would mean that the Prepetition First Lien Agent and the other Prepetition First Lien

Secured Parties will not receive the indubitable equivalent of their claims and interests. The

DIP Agent (or one or more of its designees, affiliates or assignees) shall have the unqualified right

to credit bid any or all of the DIP Obligations under or pursuant to (i) section 363 of the

Bankruptcy Code, (ii) any plan of reorganization or plan of liquidation under section 1129 of the

Bankruptcy Code, or (iii) section 725 of the Bankruptcy Code.  If the DIP Agent or the

Prepetition First Lien Agent or theirits respective designees, affiliates or assignees makemakes

a credit bid in connection with any auction or other sale process relating to the sale or other

disposition of any DIP Collateral or Prepetition First Lien Collateral, then for purposes of such

auction or sale process or any applicable order of this Court, the DIP Agent and/or Prepetition

First Lien Agent shall be automatically deemed to be a qualified bidder and its bid shall be

automatically deemed to constitute a qualified bid, regardless of whether the qualified bidder or

qualified bid requirements are satisfied.

14. Termination Events.  The following shall constitute a termination event under

this InterimFinal Order and the DIP Loan Documents unless waived in writing by each of

the DIP Agent and the Prepetition First Lien Agent (each, a “Termination Event”):

(a) The occurrence and continuation of an “Event of Default” under the DIP

Credit Agreement, as set forth therein (a “DIP Default Termination Event”), including, for
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avoidance of doubt, (x) the failure to obtain entry of the Final Order, in form and substance

acceptable to the DIP Agent and the Prepetition First Lien Agent, on or before 11:59 p.m.

prevailing Eastern Time on the date that is 45 days from the Petition Date and (y) the

Debtors’ failure to timely and strictly comply with any of the obligations and deadlines set forth

on Exhibit BA hereto thereto (the “Chapter 11 Milestones”).

(b) Any material breach by the Debtors of their obligations under the

Restructuring Support Agreement (subject to any applicable cure periods), and any termination

of the Restructuring Support Agreement by the Debtors or the Required Consenting First Lien

Lenders (as defined in the Restructuring Support Agreement).

(c) Any other material breach, default or other violation by any of the Debtors

of the terms and provisions of this InterimFinal Order (subject to any applicable cure periods).

15. Rights and Remedies Upon Termination Event.

(a) Upon the occurrence and during the continuation of a Termination Event,

that has not been waived at the direction of the Required DIP Lenders, following delivery

by the DIP Agent (at the direction of the Required DIP Lenders) of written notice (a “Remedies

Notice”), of not less than five (5) Business Days’ (the “Remedies Notice Period”), to the

Debtors and Debtors’ counsel, the United States Trustee, and counsel to the Committee (if any)

(the “Remedies Notice PeriodParties”), unless prior to such time the Court orders otherwise, the

DIP Agent is hereby granted relief from the automatic stay, without further notice, hearing,

motion, order or other action of any kind, to the extent necessary to permit the DIP Secured

Parties to exercise (i) immediately upon the occurrence and during the continuance of any

Termination Event, all rights and remedies under this InterimFinal Order, the DIP Loan

Documents and/or applicable non-bankruptcy law (other than those rights and remedies against
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the DIP Collateral as provided in subparagraph 15(b) below), including the right to (1) declare all

DIP Obligations to be immediately due and payable, (2) declare the termination, reduction or

restriction of any further commitment to extend credit to the Debtors, to the extent any such

commitment remains, and/or (3) terminate the DIP Facility and any other DIP Loan Documents

as to any future liability or obligation of the DIP Agent and the other DIP Secured Parties, but

without affecting any of the DIP Obligations or the DIP Liens securing the DIP Obligations;

and/or (ii) declare a termination, reduction or restriction on the ability of the Debtors to use any

Cash Collateral (any such declaration under any of clauses 15(a)(i)(1), (2) or (3) or (ii) shall be

made to the respective lead counsel to the Debtors, the Committee and the U.S. Trustee, and

shall be referred to herein as a “Termination Declaration” and the date that is the earliest to occur

of any such Termination Declaration being herein referred to as the “Termination Declaration

Date”).

(b) In addition to the rights and remedies described above, on the later of: (i) the 

expiration of the Remedies Notice Period, including as such period may be tolled as

provided herein, and (ii) five (5) Business Days following the Termination Declaration

Date, unless prior to such time this Court determines that a Termination Event has not

occurred and/or is not continuing, the DIP Agent is hereby granted relief from the

automatic stay, without further notice, hearing, motion, order or other action of any

kindDuring the continuation of a Termination Event, that has not been waived at the

direction of the Required Lenders, and following the delivery of a Remedies Notice, but

prior to exercising the remedies set forth in this paragraph, the DIP Agent, on behalf of the 

DIP Secured Parties shall be required to file a motion with the Court seeking emergency

relief (a “Stay Relief Motion”) on not less than five (5) business days’ notice to the
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Remedies Notice Parties (which may run concurrently with the Remedies Notice Period)

for a further order of the Court modifying the automatic stay to permit the DIP Agent, on

behalf of the DIP Secured Parties, to foreclose on, or otherwise enforce and realize on, its DIP

Liens on all or any portion of the DIP Collateral, including by collecting accounts receivable and

applying the proceeds thereof to the DIP Obligations, subject to the payment or reservation in

full in cash of the Carve-Out as set forth in Paragraph 7. Prior to the expiration of the

Remedies Notice Period, the Debtors and/or any CommitteeRemedies Notice Parties shall be

entitled to request an emergency hearing with the Court.  If a request for such hearing is made

prior to the end of the Remedies Notice Period, then the Remedies Notice Period shall be

continued until the Court hears and rules with respect thereto. During such Remedies Notice

Period, (i) the Debtors may use Cash Collateral or any amounts previously or thereafter advanced

under the DIP Credit Facility (a) to fund operations in accordance with the DIP Facility and the

Approved Budget and (b) the Carve-Out; and (ii) the Debtors and the DIP Lenders consent to a

hearing on an expedited basis to consider whether a Termination Event has occurred, and if a

hearing to consider the foregoing is requested to be heard before the end of the Remedies Notice

Period but is scheduled for a later date by the Bankruptcy Court, the Remedies Notice Period

shall be automatically extended to the date of such hearing. Unless the Bankruptcy Court

orders otherwise, upon the expiration of the Remedies Notice Period (subject to extension

in the event an Emergency Motion is filed), the automatic stay shall automatically be

deemed terminated, without further notice, hearing or order of the Bankruptcy Court, and 

the DIP Agent (acting at the instruction of the Required DIP Lenders under the DIP Loan

Documents) shall be permitted to exercise all remedies set forth in the DIP Orders and in

the DIP Loan Documents or applicable law, and the Debtors’ right to use any Cash
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Collateral shall immediately cease, subject to the payment or reservation in full in cash of

the Carve-Out as set forth in Paragraph 7.

(c) Subject to Paragraph 6, upon the effectiveness of any relief

from the automatic stay with respect to the DIP Facility pursuant to Paragraph 15(b)

hereof, the Prepetition First Lien Agent shall have relief from the automatic stay to the

same extent as the DIP Agent, and without further notice, hearing, motion, order or other

action of any kind, to foreclose on, or otherwise enforce and realize on its Prepetition First

Liens and the First Lien Adequate Protection Liens on, all or any portion of the DIP

Collateral or Prepetition First Lien Collateral (including by collecting accounts receivable

and applying the proceeds thereof to the Prepetition First Lien Obligations) or otherwise

exercise remedies against the DIP Collateral or Prepetition First Lien Collateral permitted

by this Interim Order, the Prepetition First Lien Loan Documents and/or applicable

non-bankruptcy law; provided however, that any such foreclosure or other enforcement by 

the Prepetition First Lien Agent of any Prepetition First Liens or the First Lien Adequate

Protection Liens or any other such exercise of remedies by the Prepetition First Lien Agent 

against the DIP Collateral or Prepetition First Lien Collateral shall not interfere with or

otherwise be inconsistent with any foreclosure or other enforcement by the DIP Agent of

any DIP Liens or other DIP Protections or any other exercise of remedies by the DIP

Agent, and any proceeds received by the Prepetition First Lien Agent in connection with

such foreclosure, enforcement or other exercise of remedies shall, subject to the payment

or reservation in full in cash of the Carve-Out as set forth in Paragraph 7, be turned over

to the DIP Agent for application to the DIP Obligations until Paid in Full.

(c) Reserved.
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(d) Subject to the provisions of Paragraph 6 hereof, allAll proceeds

realized in connection with the exercise of the rights and remedies of the DIP Secured Parties or

the Prepetition First Lien Secured Parties shall be turned over first to the Debtors to fund the

Carve-Out in full in cash, then to the DIP Agent for application to the DIP Obligations under,

and in accordance with the provisions of, the DIP Loan Documents and this InterimFinal Order

until Payment in Full of all of the DIP Obligations and then to the Prepetition First Lien Agent 

for application to the Prepetition First Lien Obligations under, and in accordance with the

provisions of, the Prepetition First Lien Loan Documents and this Interim Order until

Payment in Full of the Prepetition First Lien Obligations.shall be held in escrow by the

Debtors pending further order of this Court.

(e) Subject to entry of the Final Order, and

notwithstandingNotwithstanding anything contained herein to the contrary,  and without

limiting any other rights or remedies of the DIP Agent or the other DIP Secured Parties contained

in this InterimFinal Order or the DIP Loan Documents, or otherwise available at law or in

equity, and subject to the terms of the DIP Loan Documents, upon five (5) Business Days’

written notice to the Debtors and any landlord, lienholder, licensor, or other third party owner of

any leased or licensed premises or intellectual property that a Termination Event has occurred

and is continuing, the DIP Agent (i) may, unless otherwise provided in any separate agreement

by and between the applicable landlord or licensor and the DIP Agent (the terms of which shall

be reasonably acceptable to the parties thereto), enter upon any leased or licensed premises of the

Debtors for the purpose of exercising any remedy with respect to any DIP Collateral located

thereon and (ii) shall be entitled to all of the Debtors’ rights and privileges as lessee or licensee

under the applicable license and to use any and all trademarks, trade names, copyrights, licenses,
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patents, or any other similar assets of the Debtors that are owned by or subject to a Lien of any

third party and that are used by Debtors in their businesses, in the case of either subparagraph (i)

or (ii) of this Paragraph 15(e) without interference from lienholders or licensors thereunder,

subject to such lienholders’ or licensors’ rights under applicable law; provided, however, that the

DIP Agent, on behalf of the DIP Secured Parties, shall pay only rent and additional rent, fees,

royalties, or other monetary obligations of the Debtors that first arise after the written notice

referenced above from the DIP Agent and that accrue during the period of such occupancy or use

by such DIP Agent calculated on a per diem basis.  Nothing herein shall require the Debtors, the

DIP Agent, or the other DIP Secured Parties to assume any lease, license or other contract under

Bankruptcy Code section 365(a) as a precondition to the rights afforded to the DIP Agent and the

other DIP Secured Parties in this Paragraph 15(e).

(f) Subject to the entry of the Final Order and Payment in Full of

the DIP Obligations, notwithstanding anything contained herein to the contrary, and without

limiting any other rights or remedies of the Prepetition First Lien Agent or the other Prepetition

First Lien Secured Parties contained in this InterimFinal Order or the Prepetition First Lien

Loan Documents, or otherwise available at law or in equity, the Prepetition First Lien Agent

shall succeed to, and be entitled to, all of the rights, remedies, benefits and protections accorded

to the DIP Agent pursuant to Paragraph 15(e), as if all references therein to the “DIP Agent” and

the “ DIP Parties” are references to the “Prepetition First Lien Agent” and the “Prepetition First

Lien Secured Parties.”

(g) The automatic stay imposed under section 362(a) of the

Bankruptcy Code is hereby modified pursuant to the terms of this InterimFinal Order and the

DIP Loan Documents as necessary to (i) permit the Debtors to grant the First Lien Adequate
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Protection Liens, the Second Lien Adequate Protection Liens and the DIP Liens and to incur all

liabilities and obligations to the DIP Secured Parties and the Prepetition First Lien Secured

Parties under the DIP Loan Documents, the DIP Facility, and this InterimFinal Order, (ii)

subject to Paragraph 7, authorize the DIP Secured Parties and the Prepetition First Lien Secured

Parties to retain and apply payments made in accordance with the DIP Loan Documents, the

Prepetition First Lien Loan Documents and/or this InterimFinal Order, (iii) to permit each of

the DIP Agent, the other DIP Secured Parties, the Prepetition First Lien Agent and the other

Prepetition First Lien Secured Parties to perform any act authorized under this InterimFinal

Order and the DIP Loan Documents, and (iv) otherwise to the extent necessary to implement and

effectuate the provisions of this InterimFinal Order and the DIP Loan Documents.

16. Restriction on Use of Proceeds. Notwithstanding anything herein to the

contrary, but subject to the last sentence of this Paragraph 16, no loans and/or proceeds from

the DIP Facility (including the DIP Account), DIP Collateral, Cash Collateral (including any

retainer held by any professionals for the below-referenced parties), Prepetition First Lien

Collateral, Prepetition Second Lien Collateral or any portion of the Carve-Out may be used

by (a) any Debtor, Committee or trustee or other estate representative appointed in the

Chapter 11 Cases or any Successor Cases, or any other person, party, or entity  (including any

of the Debtors’ Professionals, the Committee’s Professionals or the Committee members) to

investigate (except as set forth below) or prosecute any Challenge (including any

litigation or other action)assert, join, commence, support, or prosecute any action for

any claim, counter-claim, action, proceeding, application, motion, objection, defense, or 

other contested matter seeking any order, judgment, determination, or similar relief

against the DIP Secured Parties, the Prepetition First Lien Secured Parties or the
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Prepetition Second Lien Secured Parties  (or to pay any professional fees and

disbursements incurred in connection therewith) at any time; or (b) any Debtor, any

Committee, or any trustee or other estate representative appointed in the Chapter 11 Cases or

any Successor Cases, or any other person, party, or entity (including any of the Debtors’

Professionals, the Committee’s Professionals or the Committee members) to (or to pay any

professional fees and disbursements incurred in connection therewith): (i) request

authorization to obtain postpetition loans or other financial accommodations pursuant to

section 364(c) or (d) of the Bankruptcy Code, or otherwise, other than from the DIP Secured

Parties, or to seek any modification to this InterimFinal Order not approved by the DIP

Agent and, to the extent such modification would affect the rights of any of the Prepetition

First Lien Secured Parties, the Prepetition First Lien Agent and, to the extent such

modification would affect the rights of any of the Prepetition Second Lien Secured Parties,

the Prepetition Second Lien Trustee; (ii) investigate (except as set forth below), assert, join,

commence, support, or prosecute any action for any claim, counter-claim, action, proceeding,

application, motion, objection, defense, or other contested matter seeking any order,

judgment, determination, or similar relief against, any or all of the DIP Secured Parties, the

Prepetition First Lien Secured Parties, the Prepetition Second Lien Secured Parties, their

respective affiliates, assigns or successors and the respective officers, directors, employees,

agents, attorneys, representatives and other advisors of the foregoing, with respect to any

transaction, occurrence, omission, action, or other matter (including formal or informal

discovery proceedings in anticipation thereof), including (A) any Challenges and any

Avoidance Actions or other actions arising under chapter 5 of the Bankruptcy Code; (B) any

action with respect to the validity, enforceability, priority, and extent of the DIP Obligations,
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the Prepetition First Lien Obligations, and/or the Prepetition Second Lien Obligations or the

validity, extent, and priority of the DIP Liens, the Prepetition First Liens, the Prepetition

Second Liens, the First Lien Adequate Protection Liens or the Second Lien Adequate

Protection Liens; (C) any action seeking to invalidate, set aside, avoid, or subordinate, in

whole or in part, the DIP Liens, the other DIP Protections, the Prepetition First Liens, the

First Lien Adequate Protection Liens, the other Prepetition First Lien Adequate Protection,

the Prepetition Second Liens, the Second Lien Adequate Protection Liens, or the other

Prepetition Second Lien Adequate Protection; (D) any action preventing, hindering, or

otherwise delaying any or all of the DIP Secured Parties’, and, after the Payment in Full of

the DIP Obligations, the Prepetition First Lien Secured Parties’ and/or the Prepetition Second

Lien Secured Parties’, assertion, enforcement, or realization on the Cash Collateral, the DIP

Collateral, the Prepetition First Lien Collateral or the Prepetition Second Lien Collateral in

accordance with the DIP Loan Documents, the Prepetition First Lien Loan Documents or the

Prepetition Second Lien Loan Documents, as applicable, or this InterimFinal Order; and/or

(E) any action seeking to modify any of the rights, remedies, priorities, privileges,

protections, and benefits granted to any or all of the DIP Secured Parties, the Prepetition First

Lien Secured Parties and the Prepetition Second Lien Secured Parties hereunder or under the

DIP Loan Documents, the Prepetition First Lien Loan Documents or the Prepetition Second

Lien Loan Documents, as applicable, or any payments made thereunder or in respect thereof;

provided, however, the foregoing shall not apply to limit the investigation undertaken by 

the Debtors in connection with the Independent Investigation and, further, with respect 

to any investigation by the Committee up to $50,000250,000 in the aggregate of the

Carve-Out, any DIP Collateral, any Prepetition First Lien Collateral, any Prepetition Second
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Lien Collateral, any Cash Collateral and proceeds of the DIP Facility may be used by the

Committee (to the extent such Committee is appointed) to investigate (but not to prosecute)

the claims and/or Liens of the Prepetition First Lien Agent and the other Prepetition First

Lien Secured Parties under the Prepetition First Lien Loan Documents and/or the Liens of the

Prepetition Second Lien Trustee and the other Prepetition Second Lien Secured Parties under

the Prepetition Second Lien Loan Documents (but in any case not the claims and/or Liens of

the DIP Agent and the other DIP Secured Parties) so long as such investigation occurs

within the Challenge Period; or (iii) use or seek to use Cash Collateral or sell or otherwise

dispose of DIP Collateral or Prepetition First Lien Collateral, unless otherwise permitted

hereby, without the prior written consent of the DIP Agent and the Prepetition First Lien

Agent.  For the avoidance of doubt, the foregoing limitations shall not (i) prevent or

otherwise limit the Debtors and their professionals from being heard on whether a

Termination Event has occurred and is continuing, (ii) be construed as a cap or limitation on

the amount of Allowed Professional Fees due and payable by the Debtors or that may be

allowed by the Court at any time (including on an interim basis), or (iii) prohibit the Debtors’

use of the DIP Collateral, Prepetition First Lien Collateral, DIP Loans, Cash Collateral,

proceeds of any of the foregoing, any portion of the Carve-Out or any other funds to respond

to investigations by the Committee.

17. Proofs of Claim.  The Prepetition First Lien Secured Parties, and the Prepetition

Second Lien Secured Parties will not be required to file proofs of claim in any of the Chapter

11 Cases or Successor Cases for any claim allowed herein. The Debtors’

StipulationsParagraphs D and E shall be deemed to constitute a timely filed proof of claim

for the Prepetition First Lien Secured Parties and the Prepetition Second Lien Secured Parties
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in respect of all Prepetition First Lien Obligations and Prepetition Second Lien Obligations,

respectively.  In addition, the Prepetition First Lien Secured Parties, the Prepetition Second

Lien Secured Parties, and the DIP Secured Parties will not be required to file any request for

allowance and/or payment of any administrative expenses, and this InterimFinal Order shall

be deemed to constitute a timely filed request for allowance and/or payment of any

Prepetition First Lien Obligations or Prepetition Second Lien Obligations constituting

administrative expenses or any DIP Obligations, as applicable.  Notwithstanding any order

entered by this Court in relation to the establishment of a bar date in any of the Chapter 11

Cases or Successor Cases to the contrary, each of the Prepetition First Lien Agent, for the

benefit of itself and the other Prepetition First Lien Secured Parties, the Prepetition Second

Lien Trustee, for the benefit of itself and the other Prepetition Second Lien Secured Parties,

and the DIP Agent, for the benefit of itself and the other DIP Secured Parties, is hereby

authorized and entitled, in its sole discretion, but not required, to file (and amend and/or

supplement, in its discretion) in each of the Chapter 11 Cases or Successor Cases (i) in the

case of Prepetition First Lien Agent, a proof of claim and/or aggregate proofs of claim in

respect of any Prepetition First Lien Obligations, (ii) in the case of the Prepetition Second

Lien Trustee, a proof of claim and/or aggregate proofs of claim in respect of any Prepetition

Second Lien Obligations, and (ii) in the case of each of the Prepetition First Lien Agent,

Prepetition Second Lien Trustee, and the DIP Agent, a request or aggregate requests for

allowance and/or payment of any portion of the Prepetition First Lien Obligations

constituting administrative expenses or any DIP Obligations, as applicable.

18. Preservation of Rights Granted Under the InterimFinal Order.
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(a) No Non-Consensual Modification or Extension of InterimFinal

Order.  The Debtors shall not seek any amendment, modification, or extension of this

InterimFinal Order (including through any chapter 11 plan of reorganization) without the prior

written consent of the DIP Agent and the Prepetition First Lien Agent, and no such consent shall

be implied by any other action, inaction, or acquiescence of the DIP Secured Parties or any of the

Prepetition First Lien Secured Parties.  In the event any or all of the provisions of this

InterimFinal Order are hereafter modified, amended, or vacated by a subsequent order of this

Court or any other court, such modification, amendment, or vacatur shall not affect the validity,

perfection, priority, allowability, enforceability, or non-avoidability of any advances, payments,

or use of cash authorized or made hereby or pursuant to the DIP Loan Documents, or Lien,

claim, priority or other DIP Protections authorized or created hereby or pursuant to the DIP Loan

Documents, in each case incurred or arising prior to the actual receipt of written notice by the

DIP Agent or the Prepetition First Lien Agent, as applicable, and in either case counsel thereto,

of the effective date of such reversal, modification, vacatur, or stay.  Based on the findings set

forth in this InterimFinal Order and in accordance with section 364(e) of the Bankruptcy Code,

which is applicable to the DIP Facility, in the event any or all of the provisions of this

InterimFinal Order are hereafter reversed, modified, vacated, or stayed by a subsequent order of

this Court or any other court, the DIP Secured Parties and the Prepetition First Lien Secured

Parties shall be entitled to the protections provided in section 364(e) of the Bankruptcy Code,

and notwithstanding any such reversal, modification, vacatur, or stay, any use of Cash Collateral

or any DIP Obligations or any DIP Protections (including the Prepetition First Lien Adequate

Protection) incurred or granted by the Debtors prior to the actual receipt of written notice by the

DIP Agent or the Prepetition First Lien Agent, as applicable, of the effective date of such
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reversal, modification, vacatur, or stay shall remain in full force and effect and be binding on all

parties in interest and be governed in all respects by the original provisions of this InterimFinal

Order (and shall maintain their respective priorities as provided by this InterimFinal Order), and

the DIP Secured Parties and the Prepetition First Lien Secured Parties shall be entitled to all of

the DIP Protections (including the Prepetition First Lien Adequate Protection) and all other

rights, remedies, Liens, priorities, privileges, protections, and benefits granted pursuant to

section 364(e) of the Bankruptcy Code, this InterimFinal Order, or the DIP Loan Documents.

(b) Dismissal.  If any order dismissing any of the Chapter 11 Cases

under section 1112 of the Bankruptcy Code or otherwise is at any time entered, then

notwithstanding any such dismissal, (i) the DIP Protections (including the Prepetition First Lien

Adequate Protection) and all other rights, remedies, Liens, priorities, privileges, protections, and

benefits granted to any or all of the DIP Secured Parties and the Prepetition First Lien Secured

Parties, respectively, shall remain in full force and effect and be binding on all parties in interest

and be governed in all respects by the provisions of this InterimFinal Order (and shall maintain

their respective priorities as provided by this InterimFinal Order) until all DIP Obligations and

all Prepetition First Lien Obligations have been Paid in Full, and such order of dismissal shall so

provide (in accordance with sections 105 and 349 of the Bankruptcy Code), and (ii) this Court

shall retain jurisdiction, notwithstanding such dismissal, for the purposes of enforcing such DIP

Protections (including the Prepetition First Lien Adequate Protection) and all other rights,

remedies, Liens, priorities, privileges, protections, and benefits granted to any or all of the DIP

Secured Parties and the Prepetition First Lien Secured Parties, respectively.

(d) Survival of InterimFinal Order.  The provisions of this

InterimFinal Order and the DIP Loan Documents, any actions taken pursuant hereto or thereto,
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and all of the DIP Protections (including the Prepetition First Lien Adequate Protection), and all

other rights, remedies, Liens, priorities, privileges, protections, and benefits granted to any or all

of the DIP Secured Parties and the Prepetition First Lien Secured Parties, respectively, pursuant

to this InterimFinal Order and the DIP Loan Documents shall survive, and shall not be

modified, impaired, or discharged by, the entry of any order confirming any plan of

reorganization in any Chapter 11 Case or Successor Case, converting any Chapter 11 Case to a

case under chapter 7, dismissing any of the Chapter 11 Cases, withdrawing of the reference of

any of the Chapter 11 Cases or any Successor Cases or providing for abstention from handling or

retaining of jurisdiction of any of the Chapter 11 Cases or any Successor Case in this Court, or

terminating the joint administration of these Chapter 11 Cases or any Successor Case or by any

other act or omission.  The terms and provisions of this InterimFinal Order, including all of the

DIP Protections (including the Prepetition First Lien Adequate Protection) and all other rights,

remedies, Liens, priorities, privileges, protections, and benefits granted to any or all of the DIP

Secured Parties and the Prepetition First Lien Secured Parties, respectively, pursuant to this

InterimFinal Order and the DIP Loan Documents shall continue in full force and effect and be

binding on all parties in interest notwithstanding the entry of any such order, and such DIP

Protections (including the Prepetition First Lien Adequate Protection), and such other rights,

remedies, Liens priorities, privileges, protections and benefits pursuant to this InterimFinal

Order and the DIP Loan Documents, shall continue in full force and effect in these proceedings

and in any Successor Cases and after dismissal of any thereof, and shall maintain their respective

priorities as provided by this InterimFinal Order.  Without the express written consent of the

DIP Lenders, the DIP Obligations shall not be discharged by the entry of an order confirming any
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such chapter 11 plan, the Debtors having waived such discharge pursuant to section 1141(d)(4)

of the Bankruptcy Code.

19. Insurance Policies.  Upon entry of this InterimFinal Order, the DIP Agent, the

other DIP Secured Parties, the Prepetition First Lien Agent (with respect to the Prepetition

First Lien Adequate Protection) and the other Prepetition First Lien Secured Parties (with

respect to the Prepetition First Lien Adequate Protection) shall be, and shall be deemed to be,

without any further action or notice, named as additional insureds and loss payees, as

applicable, on each insurance policy maintained by the Debtors that in any way relates to the

DIP Collateral, and the Debtors shall take such actions as are reasonably requested by the

DIP Agent or the Prepetition First Lien Agent from time to time to evidence or effectuate the

foregoing.

20. Other Rights and Obligations.

(a) Expenses.  To the extent provided in the DIP Loan Documents

(and without limiting the Debtors’ respective obligations thereunder), the applicable Debtors

shall pay all reasonable expenses incurred by the DIP Agent (including the reasonable fees and

disbursements of all counsel for the DIP Agent and any internal or third-party appraisers,

consultants, advisors and auditors engaged by or for the benefit of the DIP Agent and/or its

counsel) in connection with the preparation, execution, delivery, and administration of the DIP

Loan Documents, thisthe Interim Order, thethis Final Order, and any other agreements,

instruments, pleadings, or other documents prepared or reviewed in connection with any of the

foregoing, whether or not any or all of the transactions contemplated hereby or by the DIP Loan

Documents are consummated.
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(b) Notice of Professional Fees.  Professionals for the DIP Agent and

the Prepetition First Lien Agent (including professionals engaged by counsel to the DIP Agent or

Prepetition First Lien Agent, as applicable) (collectively, the “Lender Professionals”) shall not be

required to comply with the United States Trustee fee guidelines or submit invoices to this Court,

United States Trustee, any Committee or any other party in interest.  Copies of summary invoices

submitted to the Debtors by such Lender Professionals shall be forwarded by the Debtors to the

United States Trustee, counsel for any Committee, and such other parties as this Court may

direct.  If no objection to payment of the requested fees and expenses is made in writing (email

being sufficient) by any of the Debtors, any Committee, or the United States Trustee within ten

calendar days after delivery of such invoices, such invoices shall be promptly paid by the

Debtors and, in any event, no later than three Business Days after expiration of such ten day

period.  The summary invoices shall be sufficiently detailed to enable a determination as to the

reasonableness of such fees and expenses; provided, however, that such summary invoices may

be redacted to the extent necessary to delete any information subject to the attorney-client

privilege, any information constituting attorney work product, or any other confidential

information, and the provision of such summary invoices shall not constitute any waiver of the

attorney-client privilege or of any benefits of the attorney work product doctrine or other

applicable privilege.  If the Debtors, United States Trustee or any Committee object to the

reasonableness of the fees and expenses of any of the Lender Professionals and cannot resolve

such objection within ten days of receipt of such invoices, then the Debtors, United States

Trustee, or the Committee, as the case may be, shall file with this Court and serve on such

Lender Professionals an objection (the “Fee Objection”) limited to the issue of the

reasonableness of such fees and expenses, and any failure by any such party to file a Fee
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Objection within such ten day period shall constitute a waiver of any right of such party to object

to the applicable invoice.  Notwithstanding any provision herein to the contrary, any objection to,

and any hearing on an objection to, payment of any fees, costs, and expenses set forth in a

professional fee invoice in respect of Lender Professionals shall be limited to the reasonableness

of the particular items or categories of the fees, costs, and expenses that are the subject of such

objection.  The Debtors shall timely pay in accordance with the terms and conditions of this

InterimFinal Order (a) the undisputed fees, costs, and expenses reflected on any invoice to

which a Fee Objection has been timely filed and (b) all fees, costs and expenses on any invoice

to which no Fee Objection has been timely filed.  All such unpaid fees, costs, expenses, and

charges of the DIP Agent that have not been disallowed by this Court on the basis of an objection

filed by the Debtor, the United States Trustee or the Committee (or any subsequent trustee of the

Debtors’ estates) in accordance with the terms hereof shall constitute DIP Obligations and shall

be secured by the DIP Collateral as specified in this InterimFinal Order.  Any and all fees,

commissions, costs, and expenses paid prior to the Petition Date by any Debtor to the DIP Agent

or the other DIP Secured Parties in connection with or with respect to the DIP Facility, the DIP

Credit Agreement, or the other DIP Loan Documents are hereby approved in full and

non-refundable and shall not otherwise be subject to any Challengechallenge.

(c) Binding Effect. Subject only to Paragraph 6 above, theThe

provisions of this InterimFinal Order, including all findings herein, and the DIP Loan

Documents shall be binding upon all parties in interest in these Chapter 11 Cases and any

Successor Cases, including the DIP Secured Parties, the Prepetition First Lien Secured Parties,

any Committee, and the Debtors and their respective estates, successors and assigns (including

any chapter 7 or chapter 11 trustee hereinafter appointed or elected for the estate of any of the
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Debtors, an examiner appointed pursuant to section 1104 of the Bankruptcy Code, or any other

fiduciary or responsible person appointed as a legal representative of any of the Debtors or with

respect to the property of the estate of any of the Debtors), whether in any of the Chapter 11

Cases, in any Successor Cases, or upon dismissal of any such Case or Successor Case; provided,

however, that except to the extent expressly provided in Paragraph 67, the DIP Secured Parties

and the Prepetition First Lien Secured Parties shall have no obligation to permit the use of Cash

Collateral or to extend any financing to any chapter 7 or chapter 11 trustee or other responsible

person appointed for the estates of the Debtors in any Chapter 11 Case or Successor Case.

(d) No Waiver.  The failure of the Prepetition First Lien Secured

Parties or the DIP Secured Parties to seek relief or otherwise exercise their rights and remedies

under this InterimFinal Order, the Prepetition First Lien Loan Documents, the DIP Loan

Documents or otherwise (or any delay in seeking or exercising same) shall not constitute a

waiver of any of such parties’ rights hereunder, thereunder, or otherwise.  Nothing contained in

this InterimFinal Order (including the authorization of the use of any Cash Collateral) shall

impair or modify any rights, claims, or defenses available in law or equity to any Prepetition First

Lien Secured Party or any DIP Secured Party, including rights of a party to a swap agreement,

securities contract, commodity contract, forward contract, or repurchase agreement with a Debtor

to assert rights of setoff or other rights with respect thereto as permitted by law (or the right of

the Debtors to contest or object to such assertion).  Except as provided by this InterimFinal

Order, the entry of this InterimFinal Order is without prejudice to, and does not constitute a

waiver of, expressly or implicitly, or otherwise impair, any right or ability of the Prepetition First

Lien Secured Parties or the DIP Secured Parties under the Bankruptcy Code or under

non-bankruptcy law to (i) request conversion of the Chapter 11 Cases or any Successor Cases to
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cases under chapter 7, dismissal of the Chapter 11 Cases or any Successor Cases, or the

appointment of a trustee or examiner in the Chapter 11 Cases or any Successor Cases, or to

oppose the use of Cash Collateral in any Successor Case, (ii) propose, subject to the provisions

of section 1121 of the Bankruptcy Code, any chapter 11 plan or plans with respect to any of the

Debtors or seek early termination of the Debtors’ exclusive rights to propose a plan under the

Bankruptcy Code, or (iii) exercise any of the rights, claims, or privileges (whether legal,

equitable, or otherwise) of the DIP Secured Parties or the Prepetition First Lien Secured Parties,

respectively, under the DIP Loan Documents or the Prepetition First Lien Loan Documents, the

Bankruptcy Code or otherwise, in each case with the rights of the Debtors to contest or object

thereto reserved.  Except to the extent otherwise expressly provided in this InterimFinal Order

or by law, neither the commencement of the Chapter 11 Cases nor the entry of this InterimFinal

Order shall limit or otherwise modify the rights and remedies of the Prepetition First Lien

Secured Parties under the Prepetition First Lien Loan Documents or with respect to any

non-Debtor entities or their respective assets, whether such rights and remedies arise under the

Prepetition First Lien Loan Documents, applicable law, or equity.

(e) No Third Party Rights.  Except as explicitly provided for herein or

in any DIP Loan Document, this InterimFinal Order does not create any rights for the benefit of

any third party, creditor, equity holder, or direct, indirect, or incidental beneficiary.  In

determining to make any loan (whether under the DIP Credit Agreement or otherwise) or to

permit the use of Cash Collateral or in exercising any rights or remedies as and when permitted

pursuant to this InterimFinal Order or the DIP Loan Documents, the DIP Secured Parties and

the Prepetition First Lien Secured Parties shall not (i) be deemed to be in control of the

operations of the Debtors or to be acting as a “responsible person” or “owner or operator” with
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respect to the operation or management of the Debtors (as such terms, or any similar terms, are

used in the United States Comprehensive Environmental Response, Compensation and Liability

Act, as amended, or any similar federal, state or local statute or regulation) or (ii) owe any

fiduciary duty to the Debtors, their respective creditors, shareholders, or estates.

(f) No Marshaling. Subject to entry of the Final Order,

neitherNeither the DIP Secured Parties nor the Prepetition First Lien Secured Parties shall be

subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect to any

of the DIP Collateral or the Prepetition First Lien Collateral, as applicable.

(g) Amendments.  The Debtors are authorized and empowered,

without further notice and hearing or approval of this Court, to amend, modify, supplement, or

waive any provision of the DIP Loan Documents in accordance with the provisions thereof, in

each case unless such amendment, modification, supplement, or waiver is material; provided,

that the Committee shall be given at least two (2) business days’ prior written notice of any

such amendment with an opportunity to object and seek resolution by the Court of any

such objection (which shall toll the effectiveness of such proposed amendment until

resolved).  No waiver, modification, or amendment of any of the provisions of the DIP Loan

Documents shall be effective unless set forth in writing, signed by or on behalf of the Borrower

and the DIP Agent (after having obtained the approval of the requisite DIP Secured Parties under

the DIP Credit Agreement) and, except as provided herein, approved by this Court.

Notwithstanding the foregoing, no waiver, modification or amendment of any of the provisions

of this InterimFinal Order or the DIP Loan Documents that would directly and adversely affect

the rights or interests of the Prepetition First Lien Secured Parties, as applicable, shall be

effective unless also consented to in writing by the Prepetition First Lien Agent on behalf of the
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Prepetition First Lien Secured Parties (after obtaining the approval of the requisite Prepetition

First Lien Secured Parties under the Prepetition First Lien Credit Agreement).

(h) Committee Reporting Obligations.  The Debtors shall deliver

to the Committee all information, reports, documents and other material that the Debtors

provide to the DIP Secured Parties pursuant to the DIP Loan Documents. 

(hi) Inconsistency.  In the event of any inconsistency between the terms and

conditions of the DIP Loan Documents and of this InterimFinal Order, the provisions of this

InterimFinal Order shall govern and control.  In the event of any inconsistency between the

terms or conditions of this InterimFinal Order and the terms or conditions of any other order

entered by this Court in the nature of a “first day order”, the provisions of this InterimFinal

Order shall govern and control.

(ij) Enforceability.  This InterimFinal Order shall constitute findings

of fact and conclusions of law pursuant to the Bankruptcy Rule 7052 and shall take effect and be

fully enforceable nunc pro tunc to the Petition Date immediately upon execution hereof.

Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062 or 9024 or any other

Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this InterimFinal Order

shall be immediately effective and enforceable upon its entry, and there shall be no stay of

execution or effectiveness of this InterimFinal Order.

(jk) Reservation of Rights.  Nothing in this InterimFinal Order shall

be deemed to constitute the consent of the DIP Secured Parties or the Prepetition First Lien

Secured Parties, and except as expressly provided in the DIP Loan Documents, each of the

foregoing expressly reserve the right to object, to entry of any Order of the Bankruptcy Court that

provides for the sale or other disposition of all or substantially all of the assets of the Debtors (or

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 84 of 94



84

any other sale or other disposition of assets of any of the Debtors outside the ordinary course of

business) to any party unless, in connection and concurrently with any such event, the proceeds

of such sale are or will be sufficient to satisfy Payment in Full of the DIP Obligations and the

Prepetition First Lien Obligations on the closing date of such sale.

(kl) Headings.  Paragraph headings used herein are for convenience

only and are not to affect the construction of, or to be taken into consideration in, interpreting

this InterimFinal Order.

21. Necessary Action.  The Debtors are authorized to take any and all such actions as

are necessary, required or appropriate to implement and effectuate the terms of this

InterimFinal Order, the DIP Loan Documents and the transactions contemplated hereunder

and thereunder.

22. Final Hearing

(a) The Final Hearing to consider entry of the Final Order and

final approval of the DIP Facility is scheduled for September 16, 2025, at 9:00 a.m.

(prevailing Central time).  The proposed Final Order shall be substantially the same as the

Interim Order except that (i) those provisions in the Interim Order that are subject to the

entry of the Final Order shall be included in the Final Order without such qualification,

and (ii) where appropriate, references to this Interim Order shall be changed to references

to the Final Order.  If no objections to the relief sought in the Final Hearing are filed and

served in accordance with this Interim Order, no Final Hearing may be held, and a

separate Final Order may be presented by the Debtors and entered by this Court.

(b) Final Hearing Notice.  Within three (3) days of entry of this

Interim Order, the Debtors shall serve, by United States mail, first-class postage prepaid
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(such service constituting adequate notice of the Final Hearing), (i) notice of the entry of

this Interim Order and of the Final Hearing (the “Final Hearing Notice”) and (ii) a copy of

this Interim Order on the parties having been given notice of the Interim Hearing and to

any other party that has filed a request for notices with this Court and to any Committee

after the same has been appointed, or Committee counsel, if the same shall have been

appointed.  The Final Hearing Notice shall state that any party in interest objecting to the

entry of the proposed Final Order shall file written objections with the Clerk of the

Bankruptcy Court no later than September 10, 2025, at 5:00 p.m. (prevailing Central

time), which objections shall be served so that the same are received on or before such date 

by:  (i) proposed counsel for the Debtors, Latham & Watkins LLP, Attn: Ray C. Schrock,

Esq. (ray.schrock@lw.com), Keith A. Simon, Esq. (keith.simon@lw.com), George Klidonas 

(george.klidonas@lw.com), and Jonathan J. Weichselbaum (jon.weichselbaum@lw.com);

(ii) counsel for the Prepetition First Lien Agent, Consenting Creditors, and DIP Lenders,

Paul Hastings LLP (Attn: Kris Hansen (krishansen@paulhastings.com), Matt Warren

(mattwarren@paulhastings.com), and Lindsey Henrikson

(lindsey.henrikson@paulhastings.com)); (iii) the Office of the United States Trustee for the 

Southern District of Texas; and (iv) counsel to the Creditors’ Committee, if any.  

22. 23. Retention of Jurisdiction. This Court has and will retain jurisdiction to

enforce this InterimFinal Order according to its terms.

23. Specific Provisions.

(a) Chubb Reservation of Rights. For the avoidance of doubt, (i) the Debtors

shall not grant liens and/or security interests in any property held by ACE American

Insurance Company and Federal Insurance Company and each of their U.S.-based

Case 25-90309   Document 377-2   Filed in TXSB on 09/29/25   Page 86 of 94



86

affiliates and predecessors (collectively, and solely in their roles as insurers, “Chubb”) or

any insurance policy issued by Chubb; (ii) this Final Order does not grant the Debtors any

right to use any property (or the proceeds thereof) held by Chubb as collateral to secure

obligations under any insurance policies and related agreements; (iii) the proceeds of any

insurance policy issued by Chubb shall only be considered to be DIP Collateral to the

extent such proceeds are paid to the Debtors pursuant to the terms of any such applicable

insurance policy; and (iv) nothing in the Interim Order, this Final Order, or the DIP Loan

Documents or any document related thereto (collectively, the “DIP Documents”) alters or

modifies the terms and conditions of any insurance policies or related agreements.

(b) Statement Regarding Applied Surety Underwriters. Nothing in the

DIP Documents shall waive, alter, limit, modify, and/or release any rights, claims, liens,

and/or interest of Applied Surety Underwriters and/or any of the companies for which

Applied Surety Underwriters underwrites surety bonds, including, without limitation,

SiriusPoint America Insurance Company, Intact Insurance Group, and Atlantic Specialty

Insurance Company (collectively, “Applied”) with respect to any bonds issued by Applied

on behalf of the Debtors (the “Applied Bonds”), any of Applied’s indemnity agreements

relating to the Applied Bonds (each an “Applied Indemnity Agreement” and collectively,

the “Applied Indemnity Agreements”), and any and all collateral of Applied, or the

proceeds thereof (the “Applied Collateral”).  Nothing in the DIP Documents shall alter,

limit, waive, and/or release any rights, liens, claims, and/or interests of the Debtors in

respect of the Applied Bonds, the Applied Indemnity Agreements, and/or the Applied

Collateral.  For the avoidance of doubt, to the extent Applied has a Prepetition Prior Lien,

Applied’s rights and interests in the Applied Collateral shall not be a Primed Lien. 
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(c) Westchester Fire Insurance Company.  Nothing in the DIP

Documents, shall in any way prime, or negatively affect the rights of Westchester Fire

Insurance Company and Federal Insurance Company or their past, present, or future

parents, subsidiaries, and surety affiliates (individually and collectively referred to as the

“Surety” (and in their capacities as such)) as to: (a) any funds it is holding and/or being

held for it presently or in the future, whether in trust, as security, or otherwise, including,

but not limited to, by any of the Debtors in relation to contracts or obligations bonded by

the Surety; (b) any substitutions or replacements of said funds, including accretions to and

interest earned on said funds; or (c) any letter of credit or cash collateral, related to any

indemnity, collateral trust, bond, or agreements, provided it/they are between, among, or

involve the Surety and any of the Debtors (including both the Cash Collateral Agreement

dated June 16, 2025 between the Surety and ModivCare, Inc. fka Providence Service

Corporation, and the Cash Collateral Agreement dated September 4, 2025 between the

Surety and ModivCare, Inc., whereby the Surety is holding approximately $7.3 million),

(collectively (a) through (c), the “Surety Assets”).  Nothing in the DIP Documents shall

negatively affect the rights of the Surety under any current or future indemnity, collateral

trust, or related agreements between or involving the Surety and any of the Debtors as to

the Surety Assets, including but not limited to, the two Agreements of Indemnity executed

by (a) non-debtor Charter LCI Corporation and LogisticCare, Inc. (now Debtor

ModivCare Solutions, LLC), on or about February 6, 2009, in favor of the Surety, and (b)

Providence Services Corporation (now Debtor ModivCare Inc.), on or about February 21,

2008 in favor of the Surety, as well as an agreement of indemnity executed by ModivCare

Solutions, LLC and ModivCare Inc. in favor of the Surety, on September 2, 2025.  In
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addition, nothing in the DIP Documents shall prime or affect: (x) current or future setoff

and/or recoupment rights and/or the lien rights of the Surety or of any party to whose

rights the Surety has or may become subrogated; and/or (y) any existing or future

subrogation or other common law rights of the Surety.

(d) Nothing herein is an admission by the Surety or the Debtors, or a

determination by the Bankruptcy Court, regarding any claims against any bonds, and the

rights, remedies, and defenses of the Surety and the Debtors (or any successors in interest

to any of the Debtors), and any creditors in connection therewith, are expressly reserved

and preserved.  Notwithstanding anything in the DIP Documents to the contrary, and

subject to the terms herein, the Debtors hereby agree that, during the pendency of these

proceedings, the Debtors shall, in accordance with and subject to applicable law and any

current or future indemnity, collateral trust, or related agreements, reimburse the Surety

for reasonable and documented attorneys’ fees and costs incurred and to be incurred by

the Surety, without the Surety having to file a fee application, proof of claim and/or

request for payment.  The Surety’s right to object to any proposed assignment of any

bonds issued by the Surety or any indemnity agreement signed by the Surety and any of

the Debtors is hereby fully preserved.  

Dated:  _________________, 2025
Houston, Texas

UNITED STATES BANKRUPTCY JUDGE
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SCHEDULE 1

INITIAL APPROVED BUDGET
(see attached)
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EXHIBIT A

DIP CREDIT AGREEMENT
(see attached)
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EXHIBIT B
CHAPTER 11 MILESTONES

1. As of 11:59 p.m. prevailing Eastern Time on the date that is 45 days from the Petition 
Date, the Final Order shall have been entered by the Court;

1. 2. As of 11:59 p.m. prevailing Eastern Time on the date that is 45 days from the
Petition DateOctober 6, 2025, the Court shall have entered an order approving a
disclosure statement with respect to solicitation of the Plan (as defined in the
Restructuring Support Agreement);

2. 3. As of the 11:59 p.m. prevailing Eastern Time on the date that is 90 days from the
Petition DateNovember 18, 2025, the Court shall have entered a confirmation order
providing for confirmation of the Plan; and

3. 4. As of the 11:59 p.m. prevailing Eastern Time on the date that is 110 days from the
Petition DateDecember 8, 2025, the effective date of the Plan shall have occurred.
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Reply Chart 
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Issue Objection Debtors’ Response 

1. Stipulation Regarding 
Cash Collateral 

(Paragraph F) 

The Proposed Final Order includes a stipulation that all of the 
Debtors’ cash is Cash Collateral without being subject to 
challenge. 

Paragraph F of the Final Order has been revised to provide that 
the stipulation that all of the Debtors’ cash is Cash Collateral is 
subject to the conclusion of the Independent Investigation.  
Therefore, the objection to this stipulation should be overruled. 

2. Challenge Limitations 

(Former Paragraph 6) 

The Proposed Final Order states that a final, non-appealable 
order resulting in a Successful Challenge needs to be obtained 
prior to the Challenge Termination Date. 

RESOLVED 
The Debtors have resolved this objection by removing all 
Challenge Period language in the Proposed Final Order. 

3. Rights and Remedies 
Upon Termination Event 

(Paragraphs 15(a)-(b)) 

The Proposed Final Order would grant the DIP Agent with the 
automatic right to exercise all remedies set forth in the 
Proposed Final Order and in the DIP Loan Documents upon a 
Termination Event, subject only to a five day notice period 
during which the Debtors and other parties in interest can seek 
an emergency hearing to contest whether a Termination Event 
has occurred.   

RESOLVED 
The Debtors resolved this objection by revising the Proposed 
Final Order to require the DIP Agent to seek relief from the 
automatic stay before exercising any remedies against the DIP 
collateral. 

4. Standing to Bring a 
Challenge 

(Former Paragraph 6) 

The Proposed Final Order should not require the Committee to 
obtain an order of the Court prior to the Challenge Period 
Termination Date granting standing to bring any Challenge. 

The granting of automatic standing to the Committee is neither 
appropriate nor justified here, especially given that the claim and 
lien stipulations are conditioned upon conclusion of the Debtors’ 
independent investigation.  The Fifth Circuit is clear that a 
Committee can obtain standing only if it can establish that (a) it 
has a colorable claim and (b) the debtor has unjustifiably refused 
to pursue it.  In re SI Restructuring Inc., 714 F.3d 860, 863-64 
(5th Cir. 2013).  Neither of those conditions are true here.  The 
granting of automatic standing would put these cases at risk by 
potentially allowing the Committee to bring claims that, given 
proper scrutiny, should not have been brought, to the detriment 
of the Debtors and their estates.  
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Issue Objection Debtors’ Response 

5. Right to Enter Leased or 
Licensed Premises 

(Paragraph 15(e)) 

The Proposed Final Order allows the DIP Agent to enter upon 
any leased or licensed premises of the Debtors for the purposes 
of exercising any remedy with respect to the DIP Collateral, 
unless otherwise provided in any separate and enforceable 
agreement by and between the applicable landlord or licensor 
and the DIP Agent. 

The Debtors are not aware of any objection to these proposed 
provisions by any lease or license counterparty.  The Debtors 
believe the language is appropriate and that the objection should 
be overruled. 

6. Prepetition DIP Fees 

(Paragraph 20(a)) 

The Proposed Final Order would grant full approval to and 
shield from challenge any and all fees on the DIP Facility paid 
prepetition. 

The purpose of the Final DIP Order is to approve the DIP Facility 
on a final basis, including any fees, costs, and expenses paid 
before the Petition Date.  These amounts have been disclosed 
and no further challenge is appropriate. 

7. Amendments to the DIP 
Loan Documents 

(Paragraph 20(g)) 

The Proposed Final Order provides no opportunity for the 
Committee to review or object to any amendments to the DIP 
Loan Documents that the Debtors determine (in their sole 
discretion) are immaterial. 

Requiring Committee review and a three business‑day objection 
period for every immaterial amendment is unreasonable because 
it would inject unnecessary delay, cost, and uncertainty into 
routine administrative or technical changes.  If the Committee 
believes an amendment is both material and that it is not 
appropriate, they can file an emergency motion with the Court. 
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Debtor Comparison Set
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SUBJECT TO REVISION

September 2025

DIP Precedents

Case 25-90309   Document 377-4   Filed in TXSB on 09/29/25   Page 2 of 5



Confidential   |

   
   

SUBJECT TO REVISION

Preliminary Term Loan DIP Precedents

1

Final Term Loan DIP orders for ~$50mm - $200mm commitments across filings from June 2021 – Present

Source: Court Filings
Note: Corresponding footnotes on following page

Interest Rate DIP Facility Fees Backstop Economics   

Debtor Petition Date Maturity New Money Stated Rate1 Payment Effective Rate Upfront2 Back-End Total Fees3 Backstop Backstop 
Consideration Facilty Treatment at Exit

At Home Group 06/16/25 4.0 mo $200 S + 8.00% PIK 12.3% 3.0% 3.0% 6.0% 5.0% PIK to Reorg Equity4 Equitized5

Sunnova Energy International Inc. 06/08/25 3.5 mo $90 12.00% PIK 12.0% 12.0% 3.0% 15.0% – N/A Credit Bid6

Everstream Networks LLC 05/28/25 10.0 mo $55 S + 10.00% PIK 14.3% 4.0% 4.0% 8.0% 2.0% Cash7 Repaid in Cash

Exela Technologies Inc. 03/03/25 5.0 mo $80 12.00% PIK 12.0% – – – 5.0% Cash / Reorg Equity8 Takeback Debt

Prospect Medical Holdings Inc. 01/11/25 12.0 mo $130 14.00% Cash 14.0% 4.0% 6.0% 10.0% – N/A Repaid in Cash

Hearthside Food Solutions LLC 11/22/24 9.0 mo $150 S + 8.50% Cash 13.5% 2.5% 1.5% 4.0% – N/A Repaid in Cash

Wellpath Holdings Inc. 11/11/24 6.9 mo $105 S + 7.25% PIK 12.3% 5.2% – 5.2% 10.0% Cash7 Credit Bid

Wheel Pros 09/08/24 3.1 mo $110 S + 8.50% Cash 13.9% 3.0% 5.0% 8.0% – N/A Repaid in Cash

Red Lobster Management 05/19/24 4.0 mo $100 S + 10.50% Cash 15.8% 1.0% 3.0% 4.0% – N/A Credit Bid / Takeback Debt10

Jo-Ann Stores 03/18/24 2.0 mo $117 S + 9.50% Cash 14.9% – – – 20.0% Takeback Debt11 Takeback Debt

Cano Health Inc. 02/04/24 8.0 mo $150 S + 11.00% Cash 16.4% – 15.0% 15.0% 7.5% Takeback Debt12 Takeback Debt

Careismatic Brands 01/22/24 9.0 mo $125 S + 6.00% Cash 11.4% 3.5% 3.5% 7.0% 11.0% PIK to Reorg Equity13 Takeback Debt / Repaid in Cash14

Vertex Energy 09/24/24 4.0 mo $80 P + 9.50% PIK 17.0% 6.0% – 6.0% – N/A Equitized15

2u, Inc. 07/25/24 6.1 mo $64 S + 8.50% PIK 13.9% – – – – N/A Takeback Debt

Mobileum 07/23/24 6.1 mo $60 S + 6.00% Cash 11.4% – 3.0% 3.0% 15.0% Reorg Equity16 Takeback Debt

Curo Group Holdings Corp. 03/25/24 6.0 mo $70 S + 10.00% PIK 15.4% 3.0% 10.0% 13.0% 5.0% Reorg Equity17 Takeback Debt

Thrasio 02/28/24 4.0 mo $90 S + 8.00% Cash 13.4% 2.0% Reorg Equity18 2.0% 10.0% Reorg Equity18 Takeback Debt

Pennsylvania Real Estate Investment Trust 12/10/23 3.0 mo $60 S + 7.00% Cash 12.4% 2.5% 1.0% 3.5% 1.8% Cash Takeback Debt

Air Methods Corp. 10/24/23 4.0 mo $80 S + 10.00% Cash 15.3% 2.0% – 2.0% 8.0% Cash Repaid in Cash / Takeback Debt19

Akumin Inc. 10/22/23 2.0 mo $130 8.00% PIK 8.0% Undisclosed Undisclosed Undisclosed Undisclosed Undisclosed Equitized

Amyris Inc. 08/09/23 4.7 mo $190 12.00% PIK 12.0% – 3.0% 3.0% – N/A Repaid in Cash / Takeback Debt

Instant Brands Holdings Inc. 06/12/23 6.1 mo $133 S + 10.00% Cash 14.9% 5.0% 5.0% 10.0% 10.0% PIK to Reorg Equity20 Repaid in Cash / Takeback Debt21

Cyxtera Technologies Inc. 06/04/23 6.0 mo $150 S + 8.50% Cash 13.4% 3.0% – 3.0% 6.0% Cash Takeback Debt / Repaid in Cash

GenesisCare 06/01/23 8.5 mo $200 S + 10.00% Cash 14.9% 3.0% 3.0% 6.0% – N/A Takeback Debt / Equitized22

SiO2 Medical Products Inc. 03/29/23 4.0 mo $60 14.00% Cash 14.0% 5.0% – 5.0% – N/A Takeback Debt / Equitized23

Party City Holdco Inc. 01/17/23 5.1 mo $150 S + 10.00% Cash 13.9% 8.0% – 8.0% 10.0% Reorg Equity24 Repaid in Cash25

Core Scientific 12/21/22 12.0 mo $70 10.00% PIK 10.0% 3.5% 5.0% 8.5% – N/A Repaid in Cash

Carestream Health 08/23/22 2.5 mo $80 S + 9.00% Cash 10.6% 2.0% 4.0% 6.0% – N/A Repaid in Cash / Equitized26

TPC Group Inc. 06/01/22 9.0 mo $85 S + 10.00% Cash 10.4% Undisclosed Undisclosed Undisclosed Undisclosed Undisclosed Repaid in Cash

Washington Prime Group Inc. 06/13/21 4.3 mo $100 L + 4.25% PIK 4.4% 1.5% – 1.5% – N/A Repaid in Cash

High $200 17.0% 12.0% 15.0% 15.0% 20.0%

Mean $109 12.9% 3.0% 2.9% 5.8% 4.5%

Median $100 13.4% 3.0% 3.0% 5.6% 1.9%

Low $55 4.4% – – – –

ModivCare - Proposed DIP 08/20/25 6.0 mo $100 S +  7.00% Cash 11.35% 2.00% 3.00% 5.00% 20.00% Reorg Equity Takeback Debt

9

11

12

16

17

27 27
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Footnotes

2

1. 3M SOFR Rates, 3M LIBOR Rates, and Prime Rates as of the petition date for each respective deal
2. Upfront Fees include OID, Fronting, Closing, Funding, Agent, Extension and Commitment Fees
3. Total Fees include Upfront and Exit; exclude Backstop Fees
4. PIK fee accrued when earned then allocated a pro rata portion of the 98% of reorganized common stock that the DIP facility is converted into upon emergence
5. DIP Claims into 98% of the reorganized common stock upon emergence from the Chapter 11 Cases subject to dilution by the MIP shares
6. The winning WholeCo bid consists of $25 million in cash, a credit bid of the $90 million DIP and the assumption of select liabilities, including a $185 million KKR term loan, two 

warehouse facilities and up to $3 million in cure costs for any assigned contracts
7. PIK fee accrued when earned then paid in cash at exit
8. Backstop fee exchanged for (i) reorganized equity in new parent entity and BTC Distribution Shares or (ii) to the extent the DIP Facility matures, is accelerated, or all amounts 

thereunder become due and payable, prior to the Effective Date, $4,000,000 payable in Cash
9. Plus 1% incremental Exit Fee for $30mm upsized portion from initial $100mm
10. DIP lenders credit bid to purchase the reorganized equity and rolled a portion of the DIP into a takeback loan at sale closing
11. Backstop Fee is accrued to the balance of DIP-to-Exit facility; New money DIP providers receive a Participation fee that will be earned in an amount sized for 85% of reorganized 

equity
12. Backstop Fee is accrued to the balance of Exit Facility; DIP providers receive a DIP Participation Fee equal to 15% of the aggregate principal balance of the DIP Facility earned 

as reorganized equity with ownership sized at a 25% discount to equity plan value
13. DIP Lenders have the option to convert all or any portion of the principal amount of the Loans attributable to each of the Exit Premium (3.50% of principal amount of DIP Facility), 

the Closing Payment (3.50% of principal amount of DIP Facility), and the Backstop Premium (11.00% of principal amount of DIP Facility) into New Common Equity issued 
pursuant to the Plan at a 40.0% discount to the Plan Enterprise Value

14. Pro rata share of Exit Term Loan Facility or payment in full in cash if alternative Exit Facility
15. Reorganized Debtors distribute all New Common Stock to Holders of DIP Claims and/or Term Loan Claims on the Effective Date, subject to dilution from the Management 

Incentive Plan
16. Backstop converts from 15% of backstop parties' new money commitment amount into 10% of reorganized equity, subject to dilution by new common shares issued pursuant to 

the MIP
17. To the extent Plan is consummated, 5% backstop fee converts to reorganized equity at 25% discount to Plan Equity Value, otherwise cash; 5% exit fee (half of exit fee amount) 

converted to reorganized equity on same terms as backstop fee
18. Exit fee payable as 40% of the New Common Stock, subject to dilution only by MIP; Backstop fee payable as (i) cash for 7.5% of the principal balance of the new money DIP or 

(ii) 10% of reorg equity, subject to dilution from MIP (solely upon plan confirmation)
19. New money portion of DIP repaid in cash and roll-up portion rolls into takeback debt
20. Backstop fee equal to 10.0% of the aggregate amount of Commitments as in effect on the Closing Date, payable-in-kind; may be converted into Equity Interests 
21. DIP Lenders had the option to be repaid in cash or to roll claims into an exit takeback facility at emergence
22. Portion of DIP facility is rolled into exit facility and DIP lenders receive 100% of reorganized rest-of-world equity, which nets out the Company’s sold US Operations
23. DIP Lenders receive 100% of New Common Stock and/or Pro Rata share of the Exit Financing
24. 10% paid in cash if Plan not consummated. In event plan is consummated and includes a rights offering, backstop fee is opportunity to convert DIP loan into equity or equity-

linked securities at same price of rights offering (including discounts, etc.). Resulted in ~70% equity allocation on account of backstop fee.
25. Payment in Cash or if DIP Backstop Lender, Takeback Debt and Equity
26. DIP Lenders receive pro rata share of the rights offering proceeds and to the extent not fully repaid from rights offering cash, conversion of their remaining principal into new 

common stock at the rights offering price per share
27. Backstop Fee quoted as a percentage of reorganized equity 
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Disclaimer

This presentation has been prepared by Moelis & Company LLC (“Moelis”), FTI Consulting, Inc. (“FTI”) and Latham & Watkins LLP (“Latham”), 
collectively (the “Advisors”), in connection with the matters described herein based on information provided by the Company and publicly available 
information. The Advisors have not assumed any responsibility for independently verifying the information herein, the Advisors make no representation 
or warranty as to the accuracy, completeness or reasonableness of the information herein and the Advisors disclaim any liability with respect to the 
information herein. In this presentation, the Advisors have used certain projections, forecasts or other forward-looking statements with respect to the 
Company and/or other parties which were provided to the Advisors by the Company, such other parties and/or is publicly available and which the 
Advisors have assumed were prepared based on the best available estimates and judgments of the preparer as to the future performance of the 
Company and/or such other parties. This presentation speaks only as of its date and the Advisors assume no obligation to update it or to advise any 
person that its conclusions or advice has changed.

This presentation is solely for informational purposes. This presentation is not intended to provide the sole basis for any decision on any transaction 
and is not a recommendation with respect to any transaction. The recipient should make its own independent business decision based on all other 
information, advice and the recipient’s own judgment. This presentation is not an offer to sell or a solicitation of an indication of interest to purchase any 
security, option, commodity, future, loan or currency. It is not a commitment to underwrite any security, to loan any funds or to make any investment. 
The Advisors do not offer tax, accounting or legal advice.

Moelis provides mergers and acquisitions, restructuring and other advisory services to clients and its affiliates manage private investment partnerships. 
Its personnel may make statements or provide advice that is contrary to information contained in this material. Our proprietary interests may conflict 
with your interests. Moelis may from time to time have positions in or effect transactions in securities described in this presentation. Moelis may have 
advised, may seek to advise and may in the future advise or invest in companies mentioned in this presentation.

This presentation is confidential and may not be disclosed to any other person or relied upon without the prior written consent of the Advisors.

3
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Exhibit E 

Key Dates Calendar 

Event Date 

Petition Date August 20, 2025 

Committee Formed September 5, 2025 

SOFA/Schedules Filed September 17, 2025 

Claims Bar Date October 1, 2025 

Milestone for Disclosure Statement Hearing October 6, 2025 

Proposed Voting Deadline November 7, 2025 

Proposed Confirmation Objection Deadline November 7, 2025 

Milestone for Confirmation Hearing November 18, 2025 

Milestone for Plan Consummation Deadline December 8, 2025 
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