
IN THE UNITED STATES BANKRUPTCY 
COURT FOR THE NORTHERN DISTRICT 

OF ALABAMA SOUTHERN DIVISION 
 

In re: ) 
) 

JEFFERSON COUNTY, ALABAMA, ) Case No. 11-05736-TBB 
a political subdivision of the State of ) 
Alabama, ) Chapter 9 

) 
Debtor. ) 

 
 
 

BENNETT RATEPAYER/CLAIMANTS REPLY TO OMNIBUS REPLY BRIEF IN 
SUPPORT OF PLAN CONFIRMATION 

 

In reply to Debtor’s Brief in Support of Plan Confirmation Andrew Bennett, 

Jefferson County Tax Assessor, Bessemer Division, Roderick V. Royal, Former 

Birmingham City Council President, Mary Moore, Alabama State Legislator, John W. 

Rogers, Alabama State Legislator, William R. Muhammad, Carlyn R. Culpepper, Lt. 

Col. Rt., Freddie H. Jones, II, Sharon Owens, Reginald Threadgill, RickeyDavis, Jr., 

Angelina Blackmon, Sharon Rice, David Russell, each a taxpayer of sewer property 

taxes and a ratepayer of the Jefferson County sewer system and jointly representatives of 

a class of approximately 130,000 taxpayers of sewer property taxes and ratepayers of 

Jefferson county sewer bills (collectively, the “Ratepayer/Claimants” or “Ratepayers”) 

hereby resubmit the following: 

A.   PLAINTIFFS’ BRIEF IN OPPOSITION TO JEFFERSON COUNTY’S 
MOTION TO DISMISS PLAINTIFFS’ SECOND AMENDED COMPLAINT FOR A 
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF (Doc. 91 from AP-120) 
attached as Exhibit A.  

B. RATEPAYER/CREDITORS’ SUPPLEMENT AND AMENDMENT TO 
OBJECTIONS FILED JULY 30, 2013, TO CHAPTER 9 PLAN OF ADJUSTMENT FOR 
JEFFERSON COUNTY, ALABAMA, attached as Exhibit B, together with Appendices 
1-9. 
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Dated November 19, 2013 

Respectfully submitted, 

Law Office of Calvin B. Grigsby 
/s/Calvin B. Grigsby 
Calvin B. Grigsby, Pro Hac  
2406 Saddleback Drive Danville, CA 94526 
Tel: 415-392-4800 Cell: 415-860-6446 
 

E-Mail: cgrigsby@grigsbyinc.com 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

) 
IN RE: ) 

) 
JEFFERSON COUNTY, ALABAMA, ) 

) 
Debtor. ) 

Case No.: 11-05736-TBB 
 
 

Chapter 9 

  ) 
 
****************************************************************** 

 
 
 
ANDREW BENNETT, ET AL., 

 
 

Plaintiffs, 

v. 

) 
) 
) 
) 
) Adversary Proceeding 
) No. 12-00120-TBB 
) 

THE BANK OF NEW YORK MELLON,) 
AS INDENTURE TRUSTEE, ET AL., ) 

) 
Defendants. ) 

  ) 
 
 
 

PLAINTIFFS’ BRIEF IN OPPOSITION TO 
JEFFERSON COUNTY’S MOTION TO DISMISS 

PLAINTIFFS’ SECOND AMENDED COMPLAINT 
FOR A DECLARATORY JUDGMENT AND 

INJUNCTIVE RELIEF 

1  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 1 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 1 of 62



TABLE OF CONTENTS 

Table of Authorities iv 

I. PROCEDURAL  HISTORY 1 

II. LEGAL DISCUSSION 15 
 

A. Allegations relating to synthetic fixed rate swap 
warrants simplify a complex debt instrument to 
show violation of constitutional provisions 
written a hundred years before these instruments 
were invented. 

 
 
 
 
 
 
 

16 
 

B. 
 

Declaratory Judgment is the appropriate way to 
resolve Plaintiffs’ legal rights on what they consider 
unlawful exactions of their disposable household 
or “operating” income. 

 

 
 
 
 
 

19 
 

C. 
 

The complaint complies with federal rules of 
pleading. 

 
 

21 
 

D. 
 

Plaintiffs’ claims deal with complex financial 
instruments superimposed on 100 year old 
constitutional provisions but are understandable 
using simple math. 

 

 
 
 
 
 

24 
 

E. 
 

Plaintiffs’ claims are based on the SEC findings 
in the consent decree with JPMorgan and the 
Eleventh Circuit findings in U.S. v. Langford 
case and the resulting loss to the taxpayers of 
approximately $1.6 billion from this well 
publicized criminal conduct. 

 
 
 
 
 
 
 
 
 

25 
 

F. 
 

The swap warrants are unconstitutional based on 
the Variable Rate Indentures, ISDA Swap 
Agreements and Commission Resolutions used 
in this particular case pay for swap contracts—all 
of cases cited by defendants deal with fixed rate 
warrants used to pay for capital projects 

 
 
 
 
 
 
 
 
 

25 

ii  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 2 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 2 of 62



 
 1. Violation of Section 94(a). 25 

 

2. Violation of Amendment 73 
 

30 
 

3. Sections  224  and 222.05 of the Alabama 
Constitution are Violated by Issuance of Swap 
Warrants 

 
 
 
 

33 
 

4. Violation of Section 223 
 

46 
 

G. 
 

Plaintiffs’ Standing in an adversary case to 
establish their legal rights to avoid a doubling of 
their sewer fees and to require that levy and 
collection of sewer fees comply with the State and 
Federal Constitutional protections cannot be 
mooted by a settlement in the Bankruptcy case 
under §904 of the Bankruptcy Code. 

 
 
 
 
 
 
 
 
 
 

46 
 

H. 
 

County’s claims under Sections 362(a), 922(a) 
and 941 of the Bankruptcy Code have no merit. 

 
 

50 
 

CONCLUSION 54 

3  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 3 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 3 of 62



TABLE OF AUTHORITIES 
 
 
FEDERAL CASES 

 

 
Berthold-Jennings Lumber Co. v St. Louis 

80 F.2d 32 (8th Cir. Mo. 1935) 50 

Big V Supermarkets Inc. v. Wakefern Food Corp. 
(In re Big V Holding Corp.), 267 B.R. 71, 92-93 
(Bankr. D. Del. 2001) 

 
 

2 
 

Foeman v. Davis, 371 U.S. 178, 181-182 (U.S. 1962) 
 

24 
 

G-I Holdings, Inc. v. Those Parties Listed On Exhibit A (In re G-I 
Holdings, Inc.), 3 B.R. 612, 643 (Bankr. D.N.J. 2004) 

 
 

54 
 

HBE Leasing Corp. v. Frank, 48 F.3d 623, 635 (2d Cir. 1995) 
 

2 
 

In re Foxmeyer Corp., 286 B.R. 546, 573 (Bankr. D. Del. 2002) 
 

2 
 

In re Jefferson County, 469 B.R. 92, 99 (Bankr. N.D. Ala. 2012) 
 

34 
 

In re Jefferson County, 474 B.R. 228, 239 (Bankr. N.D. Ala. 2012) 
 

40 
 

In re Offshore Dev. Corp., 37 B.R. 96, 103 (Bankr. M.D. Fla. 1984) 
 

50 
 

In re OODC, LLC, 321 B.R. 128, 138 (Bankr. D. Del. 2005) 
 

2 
 

Jahn. V. U.S. Xpress, Inc. (In re Transcommunications Inc.) 
355 B.R. 668 (Bankr. E.E. Tenn. 2006) 

 
 

50 
 
Kaleidoscope Communications v. Kaminky (In re Stern Walters 

Partners), 1996 U.S. Dist. LEXIS 3607 (N.D. Ill. Mar. 25, 1996) 50 

Liquidation Trust of Hechinger Inv. Co. of Del., Inc. v. Fleet Retail 
Fin. Group (In re Hechinger Inv. Co. of Del., Inc.), 
327 B.R. 537, 546 (D. Del. 2005) 2 

MFS/Sun Life Trust – High Yield Series v. Van Dusen Airport Serv. Co. 
910 F.Supp. 913, 934 (S.D.N.Y. 1995) 2 

4  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 4 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 4 of 62

http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=le&amp;search=371%2BU.S.%2B178%2520at%2520181
https://www.lexis.com/research/buttonTFLink?_m=bed5b100c8a3d784d55158b0b4719a38&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b344%20B.R.%20340%5d%5d%3e%3c%2fcite%3e&amp;_butType=3&amp;_butStat=2&amp;_butNum=121&amp;_butInline=1&amp;_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b48%20F.3d%20623%2c%20635%5d%5d%3e%3c%2fcite%3e&amp;_fmtstr=FULL&amp;docnum=1&amp;_startdoc=1&amp;wchp=dGLbVzB-zSkAz&amp;_md5=134e4b559ef2695d874f877f99411a5d
https://www.lexis.com/research/buttonTFLink?_m=bed5b100c8a3d784d55158b0b4719a38&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b344%20B.R.%20340%5d%5d%3e%3c%2fcite%3e&amp;_butType=3&amp;_butStat=2&amp;_butNum=123&amp;_butInline=1&amp;_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b286%20B.R.%20546%2c%20573%5d%5d%3e%3c%2fcite%3e&amp;_fmtstr=FULL&amp;docnum=1&amp;_startdoc=1&amp;wchp=dGLbVzB-zSkAz&amp;_md5=0361c39d25245721d5b2c1cd0d17edf8
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=le&amp;search=469%2BB.R.%2B92%2520at%252099
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=le&amp;search=474%2BB.R.%2B228%2520at%2520239
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=get&amp;search=37%2BB.R.%2B96%2520at%2520103
https://www.lexis.com/research/buttonTFLink?_m=bed5b100c8a3d784d55158b0b4719a38&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b344%20B.R.%20340%5d%5d%3e%3c%2fcite%3e&amp;_butType=3&amp;_butStat=2&amp;_butNum=141&amp;_butInline=1&amp;_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b321%20B.R.%20128%2c%20138%5d%5d%3e%3c%2fcite%3e&amp;_fmtstr=FULL&amp;docnum=1&amp;_startdoc=1&amp;wchp=dGLbVzB-zSkAz&amp;_md5=7558cebd26623d908b44cc9f31347969


Official Comm. Of Unsecured Creditors v. Clark (In re Nat’l Forge Co.) 
304 B.R. 214, 217 (Bankr. W.D. Pa. 2004) 51 

 

Orr v. Kinderhill Corp., 991 F.2d 31, 35 (2d Cir. 1993) 
 

2 
 

Strategic Income Fund, L.L.C. v. Spear, Leeds & Kellogg Corp. 
305 F.3d 1293, 1296 (11th Cir. Ga. 2002) 

 
 

22 
 
 
United States v. Yale Transport Corp. 

 

184 F. Supp. 42 (S.D.N.Y. 1960) 50 
 

USA v. Langford, 647 F. 3d 1309 (11th Cir. 2011) 
 

28 
 

Wagner v. First Horizon Pharm. Corp. 
 

464 F.3d 1273, 1279-1280 (11th Cir. Ga. 2006) 21 
 
 

STATE CASES  

 

Brown v. Gay-Padgett Hardware Co., 188 Ala. 423, 431 (Ala. 1914) 
 

33 
 

Brown v. Longiotti, 420 So. 2d 71, 72 (Ala. 1982) 
 

27 
 

City of Selma v. Dallas County, 964 So. 2d 12, 19-20 (Ala. 2007) 
 

31 
 

Downey v. Jackson, 259 Ala. 189, 193, 65 So. 2d 825, 827 (1953) 
 

31 
 

Ex parte Prudential Ins. Co. of America, 
721 So. 2d 1135, 1138 (Ala. 1998) 

 
 

33 
 

Fuller v. City of Cullman, 248 Ala. 236, 27 So.2d 203 (1946) 
 

45 
 

Guarisco v. City of Daphne, 825 So. 2d 750, 753 (Ala. 2002) 
 

26 
 

Gunter v. Hackworth, 182 Ala. 205, 62 So. 101, 1913. 
 

38 
 

O'Grady v. Hoover, 519 So. 2d 1292, 1297 (Ala. 1987) 
 

46 

5  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 5 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 5 of 62

https://www.lexis.com/research/buttonTFLink?_m=bed5b100c8a3d784d55158b0b4719a38&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b344%20B.R.%20340%5d%5d%3e%3c%2fcite%3e&amp;_butType=3&amp;_butStat=2&amp;_butNum=122&amp;_butInline=1&amp;_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b991%20F.2d%2031%2c%2035%5d%5d%3e%3c%2fcite%3e&amp;_fmtstr=FULL&amp;docnum=1&amp;_startdoc=1&amp;wchp=dGLbVzB-zSkAz&amp;_md5=7a01c11f039206c268cae9860caecb58
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=le&amp;search=188%2BAla.%2B423%2520at%2520431
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=get&amp;search=964%2BSo.%2B2d%2B12%2520at%252019


Opinion of the Justices No. 120, 254 Ala. 506, 
510, 49 So. 2d 175, 178 (1950) 30 

 

Opinion of Justices, 294 Ala. 555, 568-569 (Ala. 1975) 
 

45 
 

Opinion of Justices, No. 346 , Supreme Ct of Alabama 
(1995) 665 So. 2d 1357 

 
 

37 
 

Taxpayers & Citizens of Shelby County v. Shelby County, 
246 Ala. 192, 20 So. 2d 36, 1944 Ala. LEXIS 479 (1944) 38 

Town of Georgiana in Taxpayers & Citizens of Shelby County v. 
Acker, 641 So. 2d 259, 261-62 (Ala. 1994) 39 

Williams v. Water Works and Sanitary Sewer Board, 
261 Ala. 460, 74 So.2d 814 (1954) 

 
 
 
 
 
FEDERAL RULES AND STATUES 

45 

 

11 U.S.C. § 105, § 1103 and § 1109 
 

52 
 

11 U.S.C.S. § 553(a) 
 

51 

 
 
STATE RULES AND STATUES 

 

 
Alabama Code § 41-1-42 

 

 
 
 
 
 

14 
 

Alabama Code § 544(b) 
 

54 
 

Alabama Code §§ 11-28- 2 and 11-28 4 
 

17 
 

Alabama Const. Art. IV, Sec. 94 
 

20 
 

Alabama Const. Art. IV, Sec. 94(a) 
 

25 
 

Alabama Const. Art. IV, Sec. 223 
 

46 

6  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 6 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 6 of 62

http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=le&amp;search=294%2BAla.%2B555%2520at%2520568
https://www.lexis.com/research/buttonTFLink?_m=942c24c84d5048cec8006eca6e5d9b54&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b304%20B.R.%20214%5d%5d%3e%3c%2fcite%3e&amp;_butType=4&amp;_butStat=0&amp;_butNum=19&amp;_butInline=1&amp;_butinfo=11%20U.S.C.%20105&amp;_fmtstr=FULL&amp;docnum=31&amp;_startdoc=31&amp;wchp=dGLbVzB-zSkAz&amp;_md5=8883f0080bd9c4ea74a1024f26731417
https://www.lexis.com/research/buttonTFLink?_m=942c24c84d5048cec8006eca6e5d9b54&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b304%20B.R.%20214%5d%5d%3e%3c%2fcite%3e&amp;_butType=4&amp;_butStat=0&amp;_butNum=20&amp;_butInline=1&amp;_butinfo=11%20U.S.C.%201103&amp;_fmtstr=FULL&amp;docnum=31&amp;_startdoc=31&amp;wchp=dGLbVzB-zSkAz&amp;_md5=865b4f6d1721bcd0b1b47719574bf7ff
https://www.lexis.com/research/buttonTFLink?_m=942c24c84d5048cec8006eca6e5d9b54&amp;_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b304%20B.R.%20214%5d%5d%3e%3c%2fcite%3e&amp;_butType=4&amp;_butStat=0&amp;_butNum=21&amp;_butInline=1&amp;_butinfo=11%20U.S.C.%201109&amp;_fmtstr=FULL&amp;docnum=31&amp;_startdoc=31&amp;wchp=dGLbVzB-zSkAz&amp;_md5=8e053441efc3d950049c8780581810d9
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=get&amp;search=Code%2Bof%2BAla.%2B%A7%2B41-1-42
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=lt&amp;search=Alabama%2BConst.%2BArt.%2BIV%2C%2BSec.%2B94
http://www.lexis.com/research/xlink?app=00075&amp;view=full&amp;searchtype=lt&amp;search=Alabama%2BConst.%2BArt.%2BIV%2C%2BSec.%2B94


Alabama Const. Art. IV, Sec. 224 33 

Alabama Constitution, Art. XII, § 222.05 17 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

vii 

 

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 7 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 7 of 62



I. PROCEDURAL  HISTORY 
 

 
On June 14, 2011, John Young, Jr., Court appointed Receiver, issued a 

report recommending three successive years of 25% compound sewer rate 

increases. These increases would double sewer rates and charges affecting 

Jefferson County taxpayers and sewer rate payers after three years. The Receiver’s 

announcement was initiated pursuant to powers granted in State court litigation— 

Mellon Bank v. Jefferson County (Case No. : CV-2009-02318). (the “Receiver 

Case”). On June 24, 2011, Plaintiffs, a group of taxpayers and ratepayers sought 

intervention to file a complaint in the Receiver Case. They alleged that the 

doubling of rates included overcharges of $1.63 billion from unlawfully incurred 

“soft costs” in 3 series of auction/adjustable rate sewer refinancing warrants (out of 

the 11 series issued by the County—Series 2002C, 2003B and 2003C). These 

three series of warrants were used to purchase related interest rate swap contracts 

which were combined with the related warrants to create new “designer” debt 

instruments  called a “synthetic fixed rate swap warrants” (referred to hereinafter 

as “swap purchase warrants” or “swap warrants). 

1 2 
 
 
 

1 Swap warrants fundamentally change the County’s debt obligation because sewer rates 
and charges are designed to pay the County’s fixed interest rate on the swap contract rather than 
interest on sewer warrants as with traditional fixed rate warrants. The variable rate paid by the 
swap provider or seller is designed to pay the adjustable rate interest on the auction rate warrants 
issued by the County.   However, if the auction rate interest adjusts to a rate in excess of the 
variable rate paid by swap seller to the County under the swap contract, the County has to pay 
both the fixed interest  rate on the swap contract component and the excess interest rate on the 

 
1 
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The $1.63 billion in soft costs included over $368 million in refinancing 

losses called “negative arbitrage” recorded by the County’s auditors for the three 

series, $170 million in unfair markups paid to JPMorgan and other swap providers 

on the swaps sold to the County and over $1 billion in additional interest, 

remarketing and transactions costs repayable over the life of the 25-30 year swap 

auction rate warrant component of the swap warrant. Here the swap sellers were paying a 
LIBOR variable rate under the swap contracts of less than 1% when the excess due from the 
county on auction rate on the warrants was as great as 8-10%. The County did not have 
sufficient sewer rates in place to pay the fixed rate on the swap contract component of the swap 
warrant of approximately 4% plus the 8-10% excess on the auction rate warrant component of 
the swap warrant, which effectively caused this bankruptcy filing. 

 
2 It is now widely accepted that multilateral transactions may under appropriate circumstances be 
"collapsed" and treated as phases of a single transaction for purposes of applying fraudulent 
conveyance principles. HBE Leasing Corp. v. Frank, 48 F.3d 623, 635 (2d Cir. 1995) (as 
amended on denial of pet. for reh'g en banc); Orr v. Kinderhill Corp., 991 F.2d 31, 35 (2d Cir. 
1993) (citing cases). Under this "integrated transaction" doctrine (or "step transaction" doctrine 
as it is sometimes known), "[i]nterrelated yet formally distinct steps in an integrated transaction 
may not be considered independently of the overall transaction." In re Foxmeyer Corp., 286 B.R. 
546, 573 (Bankr. D. Del. 2002) (quoting Big V Supermarkets Inc. v. Wakefern Food Corp. (In re 
Big V Holding Corp.), 267 B.R. 71, 92-93 (Bankr. D. Del. 2001)). "[B]y 'linking together all 
interdependent steps with legal or business significance, rather than taking them in isolation,' the 
result    may    be    based    'on    a    realistic    view    of    the    entire    transaction.'"    Id. 
. 

 
In determining whether a series of transactions should be "collapsed" into a single integrated one, 
courts focus not on the form of the transaction but on its substance -- especially the knowledge 
and intent of the parties involved in the transaction and whether there was an overall scheme to 
defraud creditors. See HBE Leasing Corp., supra; Orr, 991 F.2d at 35-36; Liquidation Trust of 
Hechinger Inv. Co. of Del., Inc. v. Fleet Retail Fin. Group (In re Hechinger Inv. Co. of Del., 
Inc.), 327 B.R. 537, 546 (D. Del. 2005); MFS/Sun Life Trust - High Yield Series v. Van Dusen 
Airport Serv. Co., 910 F. Supp. 913, 934 (S.D.N.Y. 1995); Wieboldt Stores, Inc., supra; In re 
OODC, LLC, 321 B.R. 128, 138 (Bankr. D. Del. 2005); Best  Products  Co., supra; O'Day 
Corp., supra; Suburban Motor Freight, supra. Among other things, courts consider whether all of 
the defendants were aware of the multiple steps of the transaction. See HBE Leasing 
Corp.,supra, at 635-36; Hechinger Inv. Co., supra, at 546-47; MFS/Sun Life Trust, 910 F. Supp. 
at 934; O'Day Corp., supra, at 394. Courts also consider whether each step would have occurred 
on its own or, alternatively, whether each step depended upon the occurrence of the additional 
steps in order to fulfill the parties' intent. See Hechinger Inv. Co., supra,at 546; MFS/Sun Life 
Trust, supra, at 934. 

2  
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purchase warrants. All of these soft costs were in excess of warrant proceeds used 

to pay sewer improvement capital projects costs required by a consent decree and 

provided no benefit to the County or the Ratepayer Class. 

To be clear, none of these soft costs included any money for real project 

costs of extensions, improvements or enlargements of the sewer system required 

under the consent Decree or otherwise. The primarily fixed rate warrants 

refinanced by the swap purchase warrants issued prior to 2002C warrants were the 

sole source of payment for such project costs. 

The Plaintiffs’ intervention motion was denied by the trial court sua sponte 

and their complaint was never filed. The Plaintiffs were preparing their complaint 

as direct cause of action, when the County sought bankruptcy protection caused 

primarily by the County’s ongoing inability to pay on the swap purchase warrants. 

On June 4, 2012, Plaintiffs, as taxpayers and ratepayers representing a 

putative class of similarly situated County residents (the “Ratepayer Class”), filed 

a proof of claim in this court to recover the $1.6 billion in actual and prospective 

overcharges for the next 25-30 years owed back to the Ratepayer Class. The 

recovery is to be accomplished by a cancellation of the principal amount of the 

swap warrants in excess of the amounts that would have been due on the 

refinanced fixed rate warrants used to pay project cost as opposed to soft costs. 

Another possible remedy is to have the Ratepayer class set off from future sewer 
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bills owed the amount of the overcharges amortized over the 25-30 year period. 

The refund of overcharges was sought to be accomplished by a declaratory 

judgment that $1.6 billion of the swap warrants which caused the overcharges is 

void and unenforceable from their inception in 2002 and 2003 and, therefore, no 

further levy and collection of sewer fees for such overcharges are enforceable 

against plaintiffs and those similarly situated within the statute of limitations 

period and for future periods. 

The Plaintiffs have stated in all their filings that swap purchase warrants are 

void, ab initio and unenforceable for five separate but interrelated reasons: 

1. They were issued to purchase interest swap/exchange agreements (i.e. 

swaps) to create “synthetic fixed rate debt” benefitting private parties 

rather than pay for any Consent decree or other project costs. 

2. They include the issuance of auction rate warrants that were prohibited 

by the 1997 Master Indenture unless rates had been increased prior to 

issuance sufficient to repay them and unless they did not exceed 50% of 

all outstanding warrants. 

3. The amendments to the 1997 Indenture in the Ninth Supplemental 

Indenture that removed the prohibitions in paragraph 2, above, were 

procured by bribes to the Commission President Langford who executed 

it and Commissioner Buckelew, and other corrupt activities making the 
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swap warrants issued in reliance on the corruptly procured amendments 

void on their face. 

4. All of the swap payments made by the County in the synthetic fixed rate 

swap debt structure are simply installment payments made over the term 

of the swap to purchase the swap. In the event of default these 

installment purchase payments are accelerated by present valuing, using 

discount rates from a “forward yield curve,” all remaining installment 

payments due in what is called a “Termination Value.” The swap 

purchase warrant obligation to pay this accelerated swap contract 

Termination Value, which is part of the debt due on the swap warrant, 

violates the Alabama constitutional debt restrictions. 

5. It is undisputed that Constitutional Amendment 73 provides the only 

County authorization to levy and collect sewer usage fees in its 

governmental capacity. The county does not operate a proprietary “for 

profit” sewer system.  Constitutional provisions are mandatory not 

discretionary. 73 is self executing requiring no legislative action or 

clarification . It provides “Before issuing any bonds or levying or 

collecting any such sewer service charges or rentals, the proposal shall 

first be submitted to and approved by a majority of the voters. (Emphasis 

added). Because sewer charges or rentals are described in amendment 

5  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 12 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 12 of 62



73 to include “an amount sufficient to pay the principal of and interest on 

such bonds, replacements, extensions and improvements to, and the cost 

of operation and maintenance of, the sewers and sewerage treatment and 

disposal plants” plaintiffs have stated a plausible cause of action that a 

majority vote is required for levy and collection of sewer service charges 

to pay for “replacements, extensions and improvements to, and the cost 

of operation and maintenance of, the sewers and sewerage treatment and 

disposal plants” contemplated by the 1997 Master and Supplemental 

Indentures. 

 
 

Following the filing of the proof of claim, plaintiffs noted that the Indenture 

Trustee had sought to collect its stayed claims to sewer revenues to pay the swap 

warrants in the Receiver case, by filing an adversary case asking for a declaratory 

judgment that full payment of the swap warrants was secured by a “statutory lien 

and trust impressed on the Net Revenues” (See Complaint, Doc 1 in Adversary 

Case 12-00016, filed 2/3/2012, by the Indenture Trustee and warrant holders and 

guarantors, Main doc p. 23 of 26). Plaintiffs on July 12, 2012, filed a complaint in 

intervention in that case “Because the Ratepayer Intervenors’ claims in this 

bankruptcy proceeding is based on the invalidity of plaintiffs (i.e. the Indenture 

Trustee and warrant holders in Adversary 12-00016) claimed lien on Pledged 

Revenues on the Invalid Warrants, this Complaint in Intervention is required to 
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pre-empt a ruling that would have a preclusive effect on Ratepayer Intervenors 

claims.” (Complaint in Intervention, AP 12-00016, Doc. 126, par 8). This 

Complaint in Intervention comprised 48 paragraphs totaling 25 pages. 

The court ruled on August 15, 2012, to sever the complaint in intervention 

from Adversary Case 12-00016 and permitted plaintiffs to replead in a direct 

action in a separate adversary proceeding (Case 12-00016-TBB Doc 139). On 

September 6, 2012, plaintiffs filed an adversary complaint (AP Case 12-00120, 

Doc. 2) which recited the invalidity of the swap warrants and sought declaration 

that the $1.6 billion soft costs including swap markups in excess of the principal on 

the refunded fixed rate warrants be declared void and unenforceable. This 

complaint was amended to correct technical errors on September 29, 2012 (Id.  

Doc. 8) and the amended complaint comprised 84 pages with 191 paragraphs and 9 

causes of action. The complaint contained declaratory judgment actions against  

the defendant Indenture Trustee and the County, as a nominal defendant, and also 

contained various causes of action for recovery against warrant holders, and 

transaction participants including swap counterparties, bond insurers and bond 

counsel. 

The Defendants filed motions to dismiss  claiming they could not understand 

the Complaint, that it violated rules of pleading, class allegations were inadequate, 

Swap warrants complied with Alabama constitutional laws, and that the plaintiffs 
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had no standing and the statute of limitations had run, etc. Motions to dismiss, for 

more definite statement and to deny class certification was heard on February 20, 

2013. Prior to the hearing, plaintiffs voluntarily dismiss 6 of 9 causes of action 

leaving only three declaratory judgment actions. Many of the factual allegations in 

the Amended complaint pertained to the causes of action that were dismissed. In 

the February 20, 2013 hearing the court mentioned major inadequacies in the 

complaint which included: 1) the County was affected and should be made a 

defendant, 2) the allegations regarding unconstitutionality were unclear, 3) class 

allegations were inadequate. Plaintiffs were ordered to file a second amended 

complaint. 

This second amended complaint names the County as a defendant, attempts 

to make the allegations regarding why the soft costs in the swap warrants are not 

legal or enforceable, and drops the class allegations. It contains four counts or 

causes of action requesting declaratory judgment. First, a declaration that the swap 

warrants violate Article X of the 1997 Indenture, second that the swap warrants are 

void under the Alabama Constitution, third a declaration that the enforcement 

mechanisms for plaintiffs’ required repayment of the swap warrants overcharges 

are a taking of plaintiffs’ property without due process, and fourth, a declaration 

that amendments in the Ninth Supplemental Indenture to the 1997 Indenture which 

circumvent the Article X prohibition of more swap warrants and require a 
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historical debt service coverage test were procured by bribery and corrupt 

influence which makes the swap warrants void. 

The second amended complaint is organized similarly to Case 12-00016- 

TBB Doc 1 which has 5 requests for declaratory relief and incorporates in each 

count the preceding paragraphs. This is because the constitutional voidability 

allegations in Count 2 rely on most of the same facts and the local law voidability 

in Count 1. The lack of due process claims rely on the allegations in count 1 and 2 

and the voidability because of corruption and bribery to procure the way around 

the conditions precedent in Count 1 contained in Count 4, rely on the allegations in 

Count 1, 2 and 3 to develop a full picture of the basis for the Count 4 allegations. 

The second amended complaint is much more concise than the First Adversary 

complaint, having 34 pages in roughly 70 numbered paragraphs and four causes of 

action. 

This factual allegations outline  an illegal scam of the ratepayers, not breach 

of contract or tort. Illegal actions are alleged to be intentional and fraudulently 

covered up by perpetrators. For example, although there is no document stating 

that the swap warrants were procured by bribes paid from markups on swaps sold 

to the County, there are substantial allegations of circumstantial evidence. These 

allegations include description monies paid to County officials and the timing of 

increased swap warrant execution and issuance that appear directly influenced by 
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the bribes. The allegations in the complaint show that the theory, that swap warrant 

issuance and execution that resulted in overcharges to Plaintiffs from the $1.6 

billion in soft costs, was not just an ‘honest mistake” under the business judgment 

rule. 

Plaintiffs’ allegations are sufficient to show both unlawful procurement of 

the execution and issuance of the swap warrants and the use of the proceeds in 

violation of constitutional requirements for debt issuance. The Complaint’s 

allegations and our proof under Rule 56 or at trial will show that there is no truth 

to the rumors that Commission President Langford and the other transaction 

participants believed they could lower rates if they entered into certain transactions 

for the benefit of the increasing rates on the sewer rate-payers; and/or that Mr. 

Langford and others on the county commission decided that if they went in and got 

lower rates today at variable rates and then they went in and did certain 

transactions that you call swaps, that effectively they could arbitrage the risk of 

any increase in rates and effectively establish what is a variable rate to be a lower 

fixed rate by the arbitrage. The following facts demonstrate that the complaint 

states a cause of action: 

1. The swaps were sold to the County with a $170 million market loss 
accruing to the County on the day of closing which is about $150 
million in excess of the normal markup in the municipal sector and 
$170 million more than the mark up in the commercial banking 
sector. At the date of contract initiation of a fixed/floating interest 
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rate swap, the swap contract is usually executed at-the-money” (or 
zero markups). 

2. The independent auditors of County recorded a “refinancing loss” 
of $368 million on the issuance of the auction rate warrants 
required to facilitate purchase of the unconscionably expensive 
swaps. 

3. The principal amount owed on the fixed rate warrants increased by 
$372 million to facilitate saving the poor ratepayers money. 

4. The debt repayment structure was changed from a level debt 
service to a step up debt service so it would look like the swap 
warrants produced a lower rate when in actuality the principal and 
interest increased dramatically as the debt payments stepped up. 
All of the perpetuators would be long gone before anyone 
discovered the amount of rate increases required to amortize the 
step up structure. 

5. The transaction costs paid to financial services and legal 
participants in the swap warrants were approximately $300 
million. 

6. The additional interest paid and payable over and above the fixed 
rate bonds for which the participants told the public they were 
saving money is over $600 million on a present value basis. 

7. According to the U.S. court of Appeals in U.S. v Langford, 
JPMorgan gave Goldman Sachs $3 million in an “off book” swap 
that was used to make payments to Blount that was used to bribe 
Langford before the swap warrants Supplemental Indenture was 
“amended” to eliminate reports that historical rate increases 
covering the debt due meant money was “in hand” to repay the 
warrants and prohibitions that would have disallowed the swap 
warrants and the markup on the swaps. 

 
 
 
Regardless of whether Mr. Langford and other commissioners “knew” what they 

were doing or not, the complaint properly alleges facts showing that what they did 

was not legally enforceable. The Plaintiffs have properly alleged that the County 

commission approved the amendments to the 1997 Indenture, which would have 

prohibited the swap warrants that resulted in increased sewer fees injurious to 
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plaintiff’s economic well being and property values. Because government 

contracts procured by fraud and bribes are illegal, Plaintiffs should be allowed to 

prove at trial that this was the case. If the Swap warrants were implemented 

because of bribes and payoffs they are void at their inception. 

Under the allegations of Cause of Action 2 that the swap warrants were 

issued to purchase swaps for the benefit of the swap sellers and other transaction 

participants rather than being used to pay for project costs, and the swap warrant 

“bribees” and their associates knew the County did not and would not have 

sufficient rate increases to pay all of the swap payments and warrant payments it 

incurred to issue swap warrants and execute accompanying swaps, the violation of 

the Alabama constitution is obvious. Why do these allegations meet the test of 

plausibility in a motion to dismiss? 

1. According to Alabama Supreme Court warrants are not validly 
issued unless the funds are on hand or previously approved to pay 
the debt service. Because the County was relying on the swap 
provider’s payment of the variable index rate in the swap to be 
sufficient to pay the auction rate interest,3 the County did not have 
the funds in hand to pay the warrants, because: 

 
 

• The County was relying not on its own funds to pay the 
auction rate warrants but on the swap counterparty to pay 
the interest on the swap notional amount equivalent to 
interest on the auction rate warrants, and 

• The County had no valid projections showing the sewer 
rates were sufficient to repay the full obligations under the 
swap warrants prior to issuance and execution. 

 
 

3 Any constitutional issues of first impression may be certified to the Alabama Supreme court. 
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2. Only about $2 billion of the outstanding principal of the swap 
warrants can be attributed to the remaining principal on the fixed 
rate warrants used to pay project costs and which would have been 
due as of today. 

 
 

3. The claim that the swaps were just bad business judgment is 
untrue, since the swaps produce no money for project financing 
that is not added back to the termination value. Therefore the only 
reason you need auction/variable rate warrants is to purchase 
interest rate swaps. 

 
 

4. If, as plaintiffs have alleged, the motive to execute more swaps 
was corruptly procured, this accounts for the incurrence of the over 
$1.6 billion non consent decree project related uses of swap 
warrant proceeds. You must first convert the project fixed rates 
warrants to auction rate warrants to consummate the swaps to get 
the benefit of all the bribes and payoffs. The fixed rate warrants 
had to be converted to  variable/auction rate warrants to give JP 
Morgan and other swap providers something to “hedge against” so 
as to comply with State law, which provides: 

 

 
“(2) No governmental entity shall enter into any swap agreement 
unless all of the following occur: 

 

 
a. The governmental entity's governing body first finds and 

determines, and certifies to the counterparty, that the swap 
agreement is entered into for the purpose of hedging against an 
interest rate, investment, payment, or other similar risk that arises 
in connection with or incidental to the proper activities of the 
governmental entity. 

 
 

Code of Ala. § 41-1-42” 
 
 

5. The fixed rate payer in a swap is the purchaser of the swap. 
Therefore, the County as purchaser implemented the auction rate 
warrants to purchase a swap and not to pay for consent decree 
projects. Looking through all the Exhibits filed so far in the case, 
plaintiffs have not found one piece of admissible evidence that 
suggests that the swap warrants were motivated by the desire to 
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help the ratepayers reduce the cost of escalating sewer rates 
resulting from consent decree projects 

 

 
6. The Allegations in the Second amended complaint show that the 

decision to do more swaps to get the corrupt proceeds from payoffs 
came before the rationale that the swaps would actually save the 
ratepayers from a rate increase as evidenced by the fact that the 
sewer warrant payments were made artificially low in the first 7 or 
8 years with the $1.6 billion in increased costs “stepping up” in 
years 10 through 30 which effectively hid these costs from public 
scrutiny. 

 
 

The federal due process allegations underlying Count 3 are fairly 

straightforward. 

1. The County has no inherent power to put a lien on your property to 
repay $3 billion in sewer warrants without affording due process. 
Why do the plaintiffs have to wait until the County or a Receiver 
actually forecloses on their homes under the authority they have 
under the 1997 Indenture, to request a court to determine whether 
such an action would be legal?  Particularly in light of the fact that 
the warrant holders still claim a legal right to double sewer rates 
the injury is imminent. 

2. The total value of all the property in Jefferson county is only about 
$500 million and the sewer debt subject to a lien and foreclosure if 
not paid of $3 billion is 6 times greater than the entire county 
assessed value and no vote has been held to approve the imposition 
of that debt secured by a lien on this assessed value. 

3. The property tax assessed on real property since 1901 for sewer 
service is placed in the Revenue fund (and has since 1997 been 
diverted from the general fund) where it is comingled with swap 
payments and sewer fees and used to pay operating costs and 
auction rate interest even though not technically “pledged” to the 
auction rate warrants. 

4. The sewer fees are used to pay the installment payments on 
purchasing the swap contract rather than the cost of extending or 
enlarging the sewer system. 
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Count  4 says simply that bribes were used to procure the 6th, 9th and 10 

Supplemental Indentures between the County and the Indenture Trustee and that 

government contracts procured by bribes are void on their face. 

With only four Counts for declaratory judgment, defendants should be 

charged with adequate notice of plaintiffs’ claims. 

 
 
 

II. LEGAL DISCUSSION 
 
 
 
 

The County’s arguments in the Motion to dismiss are not tenable because 

the court’s directive to add the County as a defendant, clarify the allegations 

regarding constitutionality and reduce excess verbiage in the complaint have been 

addressed. (In the second amended complaint, one of our proof readers omitted 

 §224 language (dealing with counties) from the complaint and replaced it 

with § 225-6 dealing with Cities—an obvious error.) 

A. Allegations relating to synthetic fixed rate swap warrants simplify a 
complex debt instruments to show violation of constitutional 
provisions written a hundred years before these instruments were 
invented. 

 
Plaintiffs allege that the interest rate swaps and related auction rate warrants 

are two integral components of a single debt instrument with composite debt 

service from both interest rate swap and auction rate warrant components called a 

synthetic fixed rate swap warrant. Nothing makes this fact more evident that the 
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definitions section of the Ninth Supplemental Indenture, page 77, §10.5 

“Definitions,” “Maximum Debt Service,” subsection (d) and (g) that provide: 

 

(d) the debt service payable with respect to any Parity Securities for which 
the County has entered into a Qualified Swap pursuant to which the 
County has agreed to make payments calculated by reference to a fixed 
rate o f interest shall be calculated as if the Parity Securities bore interest at 
such fixed rate during the term of such Qualified Swap (Emphasis 
supplied). 
*** 
(g) there shall be excluded any principal of or interest on any Parity 
Securities to the extent there are available and held in escrow or under a trust 
agreement (i) moneys sufficient to pay such principal or interest*** 

 
 

These provisions make it clear that the County and the Indenture Trustee assumed 

the fixed rate paid by the County to the Swap provider would buy a variable rate 

payment sufficient to exclude any payment of auction rate interest. Plaintiffs have 

alleged that the “soft costs” of implementing this structure was additional debt of 

$1.6 billion to be paid by sewer ratepayers in the County that did not acquire any 

enlargements, extensions or improvements to the sewer system or other public 

facilities.  Because these costs attributable to the auction rate warrants were used 

to purchase the interest rate swaps not to pay for extensions, enlargements and 

improvements to the Sewer system, these costs were not allowable under Alabama 

Constitution, Art. XII, § 222.05 Alabama, or Alabama Code §§ 11-28- 2 and 11-28 

4, to wit: 

 
 

“Sec. 222.05. Certain county revenue securities not to constitute 
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bonds or indebtedness. 
 

 
Revenue bonds or other revenue securities at any time issued by a 

county for the purpose of extending, enlarging or improving any 
water, sewer, gas or electric system then owned by such county shall 
not be deemed to constitute bonds or indebtedness of such county 
within the meaning of Sections 222, 224 or Amendment No. 342 
[amending § 224] of this Constitution, if by their terms such bonds or 
other securities are not made a charge on the general credit or tax 
revenues of the issuing county and are made payable solely out of 
revenues derived from the operation of any one or more of such 
systems.”(Emphasis supplied) 

 
 

§ 11-28-2. Generally. 
 

 
In addition to all other warrants which any county shall have the 

power to issue pursuant to laws other than this chapter, the county 
shall have the power from time to time to sell and issue warrants of 
the county for the purpose of paying costs of public facilities. 

 
 

§ 11-28-4. Refunding warrants. 
 

 
Each county may at any time and from time to time issue refunding 

warrants for the purpose of refunding refundable debt then 
outstanding, whether such refunding shall occur before, at or after the 
maturity of the refundable debt to be refunded, and such refunding 
warrants shall be governed by the provisions of this chapter as and to 
the same extent applicable to warrants authorized in section 11-28- 
2. 

 

 
Constitutional provisions are to be strictly construed, hopefully with a little 

common sense. It is reasonable that the voters of Alabama who approved §222.05 

would want to issue revenue warrants to extend, enlarge or improve an existing 

system if repaid solely from their sewer fees and charges. It is not reasonable to 

assume that these voters on the §222.05 constitutional referendum wanted to 
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charge themselves $1.6 billion or any other amount to pay for soft costs to 

implement a new synthetic debt instrument designed primarily to benefit Wall 

Street and procured by bribes, payoffs and other questionable means. 

Moreover, if the court does not want to reach the constitutional issue, under 

State laws authorizing warrants, refunding warrants also have to meet the 

requirements that funds be used to pay the costs of public facilities which would 

preclude the enforceability of the costs to implement the auction rate warrant 

component of the swap warrants required as a condition precedent to legally utilize 

the exorbitantly profitable swaps, i.e. $1.6 billion in “swap development costs” that 

defendants have the legal right to pass along to plaintiffs as higher, lienable, sewer 

rates and charges. 

B. Declaratory Judgment is the appropriate way to resolve Plaintiffs’ legal 
rights on what they consider unlawful exactions of their disposable 
household or “operating” income. 

 
For declaratory judgment purposes, this facts and allegations in the complaint 

gives us the following undisputed conclusions: 

1. The sewer user fees were designed to pay a fixed rate on a swap contract, 
considered to be the debt service on the “Parity[swap warrant] 
Securities,” and not the interest on the auction rate warrants which  
was designed to be paid into the Revenue Account from the variable rate 
received on the swap component of the debt. This debt service structure 
violates the requirements of Amendment 73 that “sewer rentals or service 
charges, [which] shall be levied and collected in an amount sufficient to 
pay ***the replacements, extensions and improvements to, and the cost 
of operation and maintenance of, the sewers and sewerage treatment and 
disposal plants.’ Defendants will have a hard time proving that $3 million 
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paid to Goldman Sachs from the County’s fixed rate swap payment was a 
“cost of operation.” 

2. . In addition we allege that the swap contracts were sold with an unfair 
markup of $170 million over the fair market value, which was used not 
only to pay money surreptitiously to Goldman Sachs by JPMorgan with 
the understanding that Goldman was make consultant fee payments to 
Blount who admitted making payments to Langford and Buckelew, but 
also to pay legal fees for swap counsel, swap advisors and other locals 
protagonists who facilitated the what has now become a tragic financing 
plan not only for the swap warrant holders but also for the general 
creditors and general creditworthiness of the County. Plaintiffs allege 
this markup was passed along to the County and then to the Ratepayers 
by increasing the County’s fixed rate payment [or decreasing swap 
counterparties’ variable rate payment] under the swap component of the 
synthetic fixed rate swap warrants which increased the overall debt 
service to be collected from the rate payers through higher sewer rates. 
Alabama Constitution, Article IV, §94(a) provides (in relevant part): 

 
 

“(a) The Legislature shall not have power to authorize any county, city, 
town, or other subdivision of this state to lend its credit, or to grant public 
money or thing of value in aid of, or to any individual, association, or 
corporation whatsoever, or to become a stockholder in any corporation, 
association, or company, by issuing bonds or otherwise.” 
Alabama Const. Art. IV, Sec. 94; 

 
 
 

3. The variable rate received by the County in the related “qualified” swap 
component of the synthetic fixed rate swap warrant was designed to pay 
the interest on the auction rate warrants. This is evidenced by the fact that 
under the 1997 Indenture the swap payments were paid into the Revenue 
Fund which was used to pay Operating Expenses and Debt Service, in 
that priority. Section 11.1 of the 1997 Indenture provides: 
“Section 11.1 Revenue Account. There is hereby established a special 
account in the 
name of the County, the full name of which shall be the "Jefferson 
County Sewer System Revenue Account.” All System Revenues4 and all 

 
 
 
 

4 "System Revenues" means the revenues derived from the Sewer Tax and all revenues, 
receipts, income and other moneys hereafter received by or on behalf of the County from 
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amounts received by the County pursuant to Qualified Swaps shall be 
deposited in the Revenue Account promptly upon receipt by the 
County***On or before the last Business Day of each calendar month, 
the County will apply the moneys in the Revenue Account for the 
payment of all Operating Expenses that are then due and that were 
incurred during the then-current or in any then-preceding calendar month. 
On or before the various dates specified in Sections 11.2 through 11.5, 
the County will apply the moneys in the Revenue Account that remain 
after payment of Operating Expenses for payment into the Debt Service 
Fund, the Reserve Fund, the Rate Stabilization Fund and the 
Depreciation Fund, in the order named, of such amounts as are required 
hereby to be paid therein on or before the pertinent dates specified in the 
aforesaid sections, to the respective extents provided in such sections and 
to the extent that moneys on deposit in the Revenue Account are 
sufficient therefor. 

 
 
 

The fact that “Qualified Swaps” receiver payments and the Sewer Tax were 

comingled in the Revenue Fund [and, of course, money is fungible] means the 

swap warrants were not “made payable solely out of revenues derived from the 

operation of any one or more of such systems” as required by constitutional 

provision §222.05. The fact that only sewer revenues were formally pledged to pay 

warrants and there was an expressed intent  under the 1997 Indenture that Sewer 

Tax be first applied to Operating Expenses, does not change the fact the swap 

warrants were payable out of the Revenue Fund that was one big pot of money 

that was not exclusively sewer revenues. To the extent plaintiffs make this proof 

 
 
 
 
 
 
whatever source derived from the operation of the System (See, 1997 Indenture, “Definitions” at 
p. 12) 
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under Rule 56 or at trial, the §222.05 exception to §224 will be inapplicable and 

the swap warrants’ constitutionality will have to be determined under §224. 

C.  The complaint complies with federal rules of pleading. 
 

Rule 10(c) provides: 
 
 

“(c) Adoption by Reference; Exhibits. A statement in a pleading may be 
adopted by reference elsewhere in the same pleading or in any other 
pleading or motion. “ 

 
 
The first case cited by defendant County, Wagner v. First Horizon Pharm. Corp., 
464 F.3d 1273, 1279-1280 (11th Cir. Ga. 2006), is quite dissimilar to our claims. 
All of the causes of action in the second amended complaint are for declaratory 
judgment involving essentially the same set of facts—though each claim has a 
separate legal theory—and requesting the same remedy-the cancellation of swap 
warrants in the amount of the soft costs of $1.6 billion resulting from the swap 
warrants illegality and lack of enforceability. 

 
 
The 11 circuit stated in overruling the motion to dismiss in Wagner: 

 
“On appeal the plaintiffs have demonstrated their ability to cite 
specifically to the factual paragraphs that substantiate their claims. We 
expect that kind of connectivity would allow the district court to 
determine whether the plaintiffs have stated a claim. 

 
 

Nonetheless, we disagree that dismissal was the appropriate course of 
action for the district court to take at this juncture in the litigation. As 
the district court concluded, "the problem was not that Plaintiffs did 
not allege enough facts, or failed to recite magic words; the problem 
lay in the fact that while Plaintiffs introduced a great deal of factual 
allegations, the amended complaint did not clearly link any of those 
facts to its causes of action." R6-77 at 6. We disagree with the 
dismissal of this case because these observations sound more clearly 
in Rule 12(e)'s remedy of ordering repleading for a more definite 
statement of the claim, rather than in Rule 12(b)(6)'s remedy of 
dismissal for failure to state a claim. In fact, the court noted that there 
was "no repeated failure on Plaintiff's part to draft a conforming 
complaint." Id. (Emphasis supplied) 
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Wagner v. First Horizon Pharm. Corp., 464 F.3d 1273, 1279-1280 
(11th Cir. Ga. 2006) 

 
In this case there can be no doubt as to what factual allegations link to the four 

separate causes of action. 

In defendant  County’s second case Strategic Income Fund, L.L.C. v. Spear, 
 
Leeds & Kellogg Corp., 305 F.3d 1293, 1296 (11th Cir. Ga. 2002), “the proposed 

third amended complaint contains 127 paragraphs (six more than the second 

amended complaint) and nine counts, with each count incorporating by reference 

every paragraph that precedes it.” The second amended complaint in this case 

(treating the severed complaint in intervention as the first complaint) has  

eliminated 6 causes of action, 120 paragraphs and 46 pages. Two-thirds of the prior 

complaint has been eliminated together with over 550 pages of exhibits. In 

Strategic Income, the proposed third (rejected) complaint was longer and more 

verbose than the second. Further, each count which incorporated the prior count 

relied on different facts whereas here each count for declaratory relief relies on the 

same facts. For example, the same facts showing violation of the 1997 indenture  

in count 1 show the procurement of the bribery motive in count 3. The placement 

of liens under Amendment 73 in count 2 is the same facts showing violation of due 

process in count 4. This second amended complaint cannot be conclusively 

characterized as a shotgun pleading. 
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As the U.S. Supreme court stated in the third case cited by Defendant 

county: 

“The Federal Rules reject the approach that pleading is a game of skill 
in which one misstep by counsel may be decisive to the outcome and 
accept the principle that the purpose of pleading is to facilitate a proper 
decision on the merits." Conley v. Gibson, 355 U.S. 41, 48. The Rules 
themselves provide that they are to be construed "to secure the just, 
speedy, and inexpensive determination of every action." Rule 
1. (Emphasis added). 

 
 

The Court of Appeals also erred in affirming the District Court's denial of 
petitioner's motion to vacate the judgment in order to allow amendment of 
the complaint. As appears from the record, the amendment would have 
done no more than state an alternative theory for recovery. 

 

 
Rule 15 (a) declares that leave to amend "shall be freely given when 
justice so requires"; this mandate is to be heeded. See generally, 3 Moore, 
Federal Practice (2d ed. 1948), paras. 15.08, 15.10. If the underlying facts 
or circumstances relied upon by a plaintiff may be a proper subject of 
relief, he ought to be afforded an opportunity to test his claim on the 
merits. In the absence of any apparent or declared reason -- such as undue 
delay, bad faith or dilatory motive on the part of the movant, repeated 
failure to cure deficiencies by amendments previously allowed, undue 
prejudice to the opposing party by virtue of allowance of the amendment, 
futility of amendment, etc. -- the leave sought should, as the rules require, 
be "freely given." 

 
 

Foeman v. Davis, 371 U.S. 178, 181-182 (U.S. 1962) 
 
 
 

The County makes the amazing statement ( County’s Motion to Dismiss, Page 6) that 

“[b]ecause Plaintiffs have not identified what property the County is alleged to have 

taken by what means, the County cannot reasonably respond to this claim….” . 

(Emphasis in original). The inalterable fact of the matter is that Plaintiffs’ second 
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amended complaint states, in more than one context, that the Supplemental 

Indentures unlawfully executed by the Defendant County impose an additional 

liability of $1.6 billion on Plaintiffs. Since Plaintiffs’ funds are the only source of 

revenues for the sewer system, such liability, unless it declared to be void by this 

Court, will impose huge hardships on Plaintiffs due to increased sewer charges 

assessed against the Plaintiffs in an amount more than six times the value of their 

respective properties. Plaintiffs’ properties would then be subject to foreclosure and 

water shut- off. Nothing could be simpler, more dire or more obvious. 

D. Plaintiffs’ claims deal with complex financial instruments superimposed 
on 100 year old constitutional provisions but are understandable using 
simple math. 

 
There is no question that the financial instruments that Plaintiffs claim 

should be invalidated are modern and difficult to explain in plain English. 

However, the claims are simple math. The bribes and payoffs estimated by the 

SEC at around $8 million and the “transaction costs” of approximately $300 

million were paid to facilitate a corrupt implementation of interest rate warrants 

that overcharged Plaintiffs by about $1.6 billion. Plaintiffs ask that the warrants 

equal to this amount be declared void ab initio allowing the overcharged debt owed 

now by plaintiffs to be cancelled or set off against future payments. 

E.  Plaintiffs’ claims are based on the SEC findings in the consent decree 
with JPMorgan and the Eleventh Circuit findings in U.S. v. Langford 
case and the resulting loss to the taxpayers of approximately $1.6 billion 
from this well publicized criminal conduct. 

 
24  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 31 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 31 of 62



Following the natural results of this well publicized activity is not accusatory, as 

suggested by the County’s motion. Defendant claims to this effect have no merit. 

F. The swap warrants are unconstitutional based on the Variable Rate 
Indentures , ISDA Swap Agreements and Commission Resolutions used 
in this particularcase to pay for swap contracts—all of cases cited by 
defendants deal with fixed rate warrants used to pay for capital projects5 

 
 

1. Violation of Section 94(a). 
 

Section 94 (a) of the Alabama Constitution provides that “[t]he 

legislature shall not have power to authorize any county, city, town, or other 

subdivision of this state to lend its credit, or to grant public money or thing of 

value in aid of, or to any individual, association, or corporation whatsoever, 

or to become a stockholder in any such corporation, association or company, 

by issuing bonds or otherwise.” Ratepayer-Plaintiffs contend that the Swap 

Warrants which include two components: (i) auction rate warrants and (ii) 

interest rate swaps, constitute an unlawful lending of credit under Section 94 (a). 

Defendant Count y cit es Guarisco v. City of Daphne, 825 So. 2d 

750, 753 (Ala. 2002) as its leading case to show that there is no “lending of 

credit by a [county] when it enters into an ordinary commercial contract with an 

individual or corporation whereby benefits flow to both parties and there is 

consideration on both  sides.”  However,  t he  fact s  s how  t hat  t he 

Count y’s rel i an c e o n  Guarisco  is  misplaced .  In  Guari sco ,  a 

warr ant was i ssued t o “pa y t he fo r purchase of real property for the 

construction  or  maintenance  of  a  parking  lot  [which]  constitutes  a  public 

25  

Case 12-00120-TBB    Doc 91    Filed 05/31/13    Entered 05/31/13 22:06:31    Desc Main
 Document      Page 32 of 62

Case 11-05736-TBB9    Doc 2237-1    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc
 Exhibit A    Page 32 of 62



purpose.”  The selective quotation provided by Defendant County conveniently 

ignores the “public purpose” finding of the Guarisco Court. 

This interpretation of Section 94 is further emphasized by the dissenting 

opinion of Justice Houston in the same case, in which he agreed with the 

majority that certain commercial contracts entered into by a city or County are 

not prohibited by Section 94 but, based on the specific facts involved in 

Guarisco, did not arrive at a finding of public purpose. He stated: “In fact, a 

review of those cases in which we have exempted commercial contracts from 

the prohibition of § 94 demonstrates that “ordinary commercial contracts,” 

which are exempt from §  94's proscription, must be for ‘proper corporate 

interests,’ i.e., for the benefit of the city, and  identified with a public purpose.” 
 

( Emphasis added.) 
 
 

Thus, unless “ordinary commercial contracts” with an individual or 

corporation serve a public purpose, it cannot fall within the ambit of the holding in 

Guarisco. The essential requirement of a public purpose in any contract where any 

form of aid or lending of credit flows to an individual or corporation has been 

reiterated by the Alabama Supreme Court several times over decades. "The 

limitation that public money and credit can only be used for 'public purposes' is a 

matter of due process and implicit in the Alabama Constitution. Indeed, the 

premise that all appropriations or expenditures of public money by municipalities 
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and indebtedness created by them must be for a public purpose as opposed to a 

private purpose is a widely recognized one." Brown v. Longiotti, 420 So. 2d 71, 72 

(Ala. 1982)(citations omitted). Sections 93 and 94 of the Alabama State 

Constitution allow the appropriation of public revenues in the aid of an individual, 

association, or corporation only when the appropriation is for a "public purpose." A 

public purpose has for its objective the promotion of public health, safety, morals, 

security, prosperity, contentment, and the general welfare of the community. 

The public record as found in the SEC Cease and Desist order against 

JPMorgan shows that swap payments passed along to Ratepayer-Plaintiffs as 

higher sewer rates were used to pay bribes or “influence money” to benefit various 

individuals and corporations. This is not a public purpose. 

 Furthermore, JP Morgan made a series of payments to local firms whose 

principals or employees were close friends of certain commissioners of Debtor- 

County, but were unable to participate as auction rate underwriters or as swap 

providers under Alabama law. JPMorgan did not disclose the payments in the 

official transaction documents. These payments ran into the millions of dollars (see 

USA v. Langford, 647 F. 3d 1309 (11th Cir. 2011)) and cost the Debtor-County 

because JPMorgan incorporated certain of them into the cost of the swap 

transactions, even though the firms performed virtually no services for the County. 
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In short, the Swap Warrants were issued not for a public purpose or benefit such 

as raising money for capital projects, but (1) for the purpose of creating unjust 

profits and fees for (A) swap counterparties, issuance participants and non- 

participant tortfeasors who were paid for making no meaningful contribution 

except agreeing to not compete; (B) sundry bond underwriters and remarketing 

agents; and (C) bond counsel and other professionals who received exorbitant fees 

for closing the illegal transactions; and (2) to obtain warrant proceeds and swap 

profits used for payoffs to County officials and employees as bribes. The Swap 

Warrant proceeds were used only to refund the Consent Decree Warrants which 

were issued to fund improvements, and the Swap Warrant issuances pursuant to 

three Supplemental indentures were merely a subterfuge to provide pecuniary 

benefits to Swap Fraud Perpetuators contrary to the provisions of Section 94 (a) as 

admitted by one of the Swap fraud Perpetrators in Langford, supra. 

 
The Swap Warrants continue to be illegal even today though issued in 2002- 

3 because the payments which violate Section 94(a) are collected each month in 

sewer levies and collections from Ratepayer-Plaintiffs by means of capitalization 

of illegal payments given to private parties in 2002. The financial fraud perpetrated 

by the mechanism of the Swap Warrants resulted in $1.6 billion in additional 

financing soft costs and these costs were capitalized into the principal of aggregate 

debt owed by Debtor-Count, and, in turn, are reflected in the interest and/or 
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swap payments. Eventually, these  payments are made from Sewer Revenues 

levied on or to be levied on  and collected from Ratepayer- Plaintiffs over the next 

30 years. 

There is no damage inflicted on Plaintiff-Ratepayers until the interest rates 

get increased several years after the private parties who pilfered the money have 

decamped from the scene. However, in describing the scope of Article IV, Sec. 

94(a) of the Alabama constitution, the Alabama Supreme Court has stated that this 

provision is broad enough to cover such circumstances: “The evil to be remedied is 

the expenditure of public funds in aid of private individuals or corporations, 

regardless of the form which such expenditure may take …." (Opinion of the 

Justices No. 120, 254 Ala. 506, 510, 49 So. 2d 175, 178 (1950). 

The swap contracts and variable rate refunding bonds will cause continuing 

financial losses for the Ratepayer-Plaintiffs, unless enjoined as void from 

inception, over the term of the financing and any refinancing of the financing. The 

public record (the audit reports of the County) shows that Swap/Refunding warrant 

proceeds were not used for sewer improvements or enlargements but  only to 

refund the Fixed Rate Warrants issued earlier, and in order to provide pecuniary 

benefit to private parties who participated in the issuance of the Swap Warrants. 

2. Violation of Amendment 73 
 

Jefferson County, in constructing and maintaining the Jefferson County 

drainage and sewerage system, is acting in a public and governmental capacity, 
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and  not  in  the  performance  of  a  self-imposed  corporate  duty.  The  distinction 

between governmental and proprietary functions has been explained as follows: 

"The governmental functions of a municipal corporation include the 
promotion of the public peace, health, safety, and morals, as well as 
the expenditure of money for public improvements, the expense of 
which ultimately is borne by the property owners." 56 Am. Jur. 2d 
Municipal Corporations § 183 (2000) (emphasis added). "A function 
is a governmental function if it is the means by which the governing 
entity exercises the sovereign power for the benefit of all citizens." 
Lane, 669 So. 2d at 959-60. It is "done by authority of law …. [a]nd 
… not … for profit …. It is not of a proprietary nature, but under the 
police power to promote the health and well-being of the people." 
Downey v. Jackson, 259 Ala. 189, 193, 65 So. 2d 825, 827 (1953). 

 
City of Selma v. Dallas County, 964 So. 2d 12, 19-20 (Ala. 2007) states that 

Governmental functions must be expressly authorized by statute or self-executing 

constitutional provisions. Since there is no Alabama statute which confers 

authority on Jefferson County to levy and collect “sewer rentals or service 

charges,” such authority can be found only in Amendment 73 which by its express 

terms is self-executing. Amendment 73 also expressly specifies the kind or the 

revenues ( “sewer rentals and service charges), which may be levied and collected 

pursuant to its terms. However, before “levying or collecting any such sewer 

rentals and service charges,” the County must first submit a proposal to the voters 

and gain approval from the majority. 

Additionally, since the swap is paid from sewer fees that can be raised 

without limit,   a derivative credit instrument is created which is backed by the 
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County sewer revenues and can be sold in the marketplace based on the County’s 

obligation to pay a certain synthetic rate on a nominal amount equal to the 

principal of the underlying variable rate security. As such, under the authority of 

Amendment 73, the County’s credit is being loaned, granted or sold by the swap 

provider in violation of Section 94(a), this time without even the corresponding 

benefit of a normal commercial contract. 

Although Defendants claim swap payments are not debt payable from sewer 

fees, the Ninth Supplemental Indenture says the opposite: 

“(d) Additional   Parity   Securities   Previously   Issued. No Parity 
Securities, other than the Outstanding Parity Securities, have 
heretofore been issued by the County under the Indenture, and the 
County now has no outstanding obligations payable from the revenues 
derived by the County from the operation of the System except the 
Outstanding Parity Securities and certain related Qualified Swap6 

transactions.” (Emphasis supplied.) 
 
In the instant case, both Defendants know that the County did not have money “on 

hand” to pay the warrants issued under the three impugned Supplemental Indenture 

but were relying on the rate covenant in the 1997 Indenture which represent 

“sources to be derived in the future.” 

Reliance on this rate covenant is misplaced because of the word “shall” in 

Amendment 73: ““[B]efore issuing any bonds or levying or collecting any such 

sewer service charges or rentals, the proposal shall first be submitted to and 

 
 
 
. 
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approved by a majority of the voters.” ( emphasis added). In Brown, above, the 

Alabama Supreme court, in declaring that “the taxpayers have met their burden to 

"clearly show [the] invalidity" of the ordinance. Richards, 805 So. 2d at 706. 

Therefore, we reverse the judgment of the trial court to the extent that it holds that 

the levy and collection of the occupational tax the ordinance purports to impose is 

legal and valid and complies with the laws of the State of Alabama,” also ruled: 

"The word 'shall' is clear and unambiguous and is imperative and 
mandatory.". In other words, there is no discretionary "middle 
ground"; we are required to apply the meanings in the definitions 
enumerated in § 40-1-1 unless required to apply a meaning that is 
otherwise made clear by context 

 
See, also Ex parte Prudential Ins. Co. of America, 721 So. 2d 1135, 1138 

(Ala. 1998) ("The word 'shall' is clear and unambiguous and is imperative and 

mandatory.") 

 
3. Sections  224  and 222.05 of the Alabama Constitution are Violated by 

Issuance of Swap Warrants 
 

The Alabama Supreme Court has held “that all voluntary obligations 

assumed or incurred after the exhaustion of the full amount of revenues on hand or 

in valid expectancy are debts which are repugnant to the Constitution, and are 

therefore invalid as to their payment.” Brown v. Gay-Padgett Hardware Co., 188 

Ala. 423, 431 (Ala. 1914). 

Section  224 of the Alabama Constitution states: 
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“No county shall become indebted in an amount including present 
indebtedness, greater than five per centum of the assessed value of the 
property therein. Nothing herein contained shall prevent any county 
from issuing bonds, or other obligations, to fund or refund any 
indebtedness now existing or authorized by existing laws to be 
created. 

 
The Swap Warrants violate the debt limitations imposed by Section 

 
 
224 of the Alabama Constitution. Irrespective of whether the auction rate 

warrants are considered separate from the accompanying swap, or a part of a 

new debt instrument called a ‘synthetic fixed rate warrant,” Net Sewer 

Revenues required to pay them jointly or individually are sourced not from 

existing revenues but from future rate increases under the rate covenant in 

the 1997 Indenture.. Consequently, both the swap component and the 

auction rate component of the “synthetic fixed rate” Swap Warrants” are not 

warrants exempt from constitutional requirements since they have no 

existing source of payment. 

 
This Court delineated the characteristic features of a bond and warrant 

under Alabama law which included the requirement that warrants could be 

issued only based on revenues “on hand.” The Court further observed: “The 

Supreme Court of Alabama has … also made clear that just because an 

obligation is called a warrant does not mean it is a warrant. It might be a 

bond  or  some  other  type  of  instrument.  [Citations  omitted.]  Due  to 
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Alabama's debt limitation for Jefferson County, this Court takes note that the 

County has a vested interest in maintaining that its warrants are warrants and 

not some other sort of indebtedness that might be required to be included in 

ascertaining whether it has stayed within the debt limitation.” In re Jefferson 

County, 469 B.R. 92, 99 (Bankr. N.D. Ala. 2012). However, at that time, the 
 
issue of whether the Swap Warrants “are, as a matter of fact and law, 

warrants or some other form of debt such as a bond” was not before the 

Court, and hence was not adjudicated at that time. 

The auction rate component of the Swap Warrants were issued to 

provide the underlying variable rate debt required to execute $3.2 billion 

floating to fixed rate swaps and $2 billion in floating to floating rate basis 

swaps. (See, Article 10 of the Ninth Supplemental Indenture). Each of the 

floating to fixed rate swaps requires the County to pay installments on the 

purchase price for the swap equal to the negative difference between, in 

today’s market, approximately a fixed 4-5% rate where the variable rate 

LIBOR on a declining notional amount is less than one percent. If the 

county wants to refinance the auction rate warrants associated with the swap 

the all remaining installment payments are present valued at the rates in the 

forward yield curve on the day of termination. This is called a breakage or 

termination penalty or fee. 
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Because the County is in default in the auction rate warrants, there has 

been an acceleration of the breakage fee or termination fee on the swaps 

equal to the present value of this difference annually for the remaining terms 

of the swaps which must be paid from revenues derived from the sewer 

service fees on a subordinate basis. The required payment of a future debt, 

called an accelerated swap termination or breakage fee, which is “present- 

valued” to today based on the forward yield curve, and for which there are 

no funds on hand to pay, is a debt obligation and not a warrant. But the 

obligation is neither a bond nor other security for purposes of Sec. 222.05 

since it is not used for expansion or enlargement of  the  system. 

Accordingly, the accelerated amount of the termination or breakage fee 

(caused by the auction rate warrants which exceed 5% of assessed values in 

the County), makes the swaps and related auction/variable rate warrants 

unconstitutional under Section 224 and 222. 

 
The Sec. 224 prohibition against indebtedness is generally construed 

to apply to indebtedness in all forms, however incurred, or for whatever 

purpose including swap debt; it is not within the power of the legislature or 

the courts to dispense with the limitation or enlarge the exception. All 

voluntary obligations assumed or incurred after the exhaustion of the full 

amount of revenues on hand (or in valid expectation) are debts which are 
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repugnant to Section 224. Since the auction rate Swap Warrants in excess of 

the 50% restriction on variable rate warrants as well as the swap payments 

and the swap termination payments payable in connection with such Swap 

Warrants were payable not from revenues on hand, and were required to be 

certified under Article 10.2 of the 1997 Indenture to be 105% of all future 

debt service, the Swap Warrants [comprised of auction rate warrants and 

floating to fixed rate swaps] are in violation of the Constitution. 

 
Accordingly, the Swap Warrants issued, not for project costs as were 

the Refunded Consent Decree Warrants, but to allow the Swap fraud 

Perpetuators to engage in lucrative swaps, and which were not payable from 

revenues on hand are constitutionally improper and invalid. 

 
The 1997 Indenture defines Sewer Revenues to include the Sewer Tax 

(authorized by Act 716 in 1901) and Operating Revenues and defines Net Revenue 

Available for Debt Services (including Swaps) as “Sewer Revenues” less 

“Operating Costs. ” These definitions show that the property taxes in existence 

since the early 1900 are intercepted under the 1997 Indenture and charged to 

increase Net Revenue Available for Debt Services even though not technically 

“pledged” to payment of the Swap warrants. The Sewer Tax is added to the 

revenue  from  the  operation  of  the  System  under  the  definition  of  “System 
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Revenues” thereby increasing net revenues going to the Swap Warrants. Because 

money is fungible these tax dollars are being used to pay the Swap Warrants even 

though these are not expressly pledged. 

The Opinion of Justices, No. 346 , Supreme Ct of Alabama (1995) 665 So. 

2d 1357 involved questions relating to a bill to lend money to Mercedes Benz to 

incent them to locate a plant in Alabama. It was opined that payment from 

earnings of an existing trust fund (where earnings were constitutionally required to 

be accumulated) to the general fund was unconstitutional. The funds could not be 

intercepted prior to going to the general fund. 

The prohibition against indebtedness is generally construed to apply to 

indebtedness in all forms, however incurred, or for whatever purpose including 

swap debt; it is not within the power of the legislature or the courts to dispense 

with the limitation or enlarge the exception.   Gunter v. Hackworth, 182 Ala. 205, 

62 So. 101, 1913. All voluntary obligations assumed or incurred after the 

exhaustion of the full amount of revenues on hand or in valid expectancy are debts 

which are repugnant to this section and are therefore invalid as to their payment. 

Brown v. Gay-Padgett Hardware Co., 188 Ala. 423, 66 So. 161, 1914 Ala. LEXIS 

281 (1914). If the Swap debt incurred under the three impugned Supplemental 

Indentures violates provisions of the Constitution , then the Swap Warrants which 

were issued, not for project costs, but to allow the promoters to engage in lucrative 
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swaps, are also constitutionally improper.  Taxpayers & Citizens of Shelby County 

v. Shelby County, 246 Ala. 192, 20 So. 2d 36, 1944 Ala. LEXIS 479 (1944). 

In particular the termination values7  caused by the unfair markup in the 
 
 
swaps and received as profit on the day the swaps were executed in the amount of 

 
$170 million which increased to over $600 million as described by the SEC, is not 

consideration that benefits the County, but inures only to the pecuniary benefit of 

the swap provider in violation of both Sec. 224 as well as Article 94(a) since it is a 

gift of public funds for which no exchange of consideration took place. 

Under Amendment 73, the County is also vested with the authority to turn 

off the water and put on an assessment lien in the event of nonpayment. That kind 

of security goes beyond mere “revenues from the operation of the system. A 

foreclosure lien or the threat of water shut off provides money not from operations 

of the system but money from the exercise of the police power of the County. 

In discussing Town of Georgiana in Taxpayers & Citizens of Shelby County 
 
 
v. Acker, 641 So. 2d 259, 261-62 (Ala. 1994), this Court explained: 

 
 

"In Town of Georgiana, the governing body of the municipality levied 
a broad-based gross receipts tax and pledged the proceeds thereof to 
the payment of the proposed warrant issue. The proceeds [*792] 
would otherwise have been available for general municipal purposes. 
The pledge of the tax for the payment of the warrants could have 

 
 
 

7 A termination value is just the present value or acceleration value based on current yield curves 
of the remaining payments due from the County on the swaps. If there was no annual debt due 
on the swaps there would be no debt to calculate an acceleration payment. Plaintiffs however 
claim that swaps are not debt. 
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indirectly imposed a greater burden on the taxpayer because of the 
fact that revenues otherwise available for general municipal purposes 
were being displaced. 

 
"… The warrants proposed to be issued in Town of Georgiana had as 
their source of payment revenues that otherwise would have been 
available for general municipal purposes and those warrants [**21] 
would thus constitute a debt in the constitutional sense." 

 
The court has also recognized the logic of the Alabama Supreme court in 

 
 
Town of Georgiana, as follows: 

 
 

“At the point now reached by the County, the payment of increasing 
sewer charges takes monies from its residents that might otherwise 
have been available via taxes, assessments, fees, or other means. It 
also has caused the County to use non-sewer revenues and County 
properties to subsidize some costs and expenses attributable to the 
sewer system which have not been fully reimbursed from sewer 
system revenues. These indirect effects are some of what states 
wanted their municipalities to avoid when they imposed debt limits on 
them: excessive borrowing that impairs municipal governments from 
getting monies via taxes, fees, or otherwise for other purposes and 
dedicating properties and monies to debt service that might be better 
used elsewhere. “ 

 
In re Jefferson County, 474 B.R. 228, 239 (Bankr. N.D. Ala. 2012). 

 
 

The unbridled issuance of warrants through an expansive reading of 

constitutional debt limitations makes a mockery of what the 1900-1 constitutional 

revisions were attempting to accomplish. The County’s position from an economic 

perspective is unfathomable. Jefferson County’s total assessed value is about $430 

million. So if all the property of the county were sold under the assessment lien in 

Amendment 73, the proceeds would only cover 12% of the outstanding sewer debt. 

How  can  the  public  improvement  debt  be  8  times  more  than  the  property  it 
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purports to improve and still be constitutional? It should be clear from these 

numbers that Ratepayer-Plaintiffs will start walking away from their houses rather 

than pay off a debt that is 8 times the value of the property they own. Accordingly 

the sewer warrants have reduced the values of Jefferson County properties rather 

than provided a benefit. 

In addition, the execution of swap transactions summarized above obligated 

Debtor-County to pay termination values as set the ISDA swap agreements. 

Confirmations as to each swap transaction violate Alabama Const. Art. XII, Sec. 

222.05. Such swap transactions could occur years after the original bonds from 

which construction proceeds were derived to satisfy the EPA consent  decree. 

Hence payments made by the County ( passed along to Ratepayer-Plaintiffs) based 

on the difference between a fixed rate and a variable rate index which could not 

possibly have been foreseen when the Swap debt was originally issued, does 

nothing for the purpose of “extending, enlarging or improving” any water, sewer, 

gas or electric system then owned by Jefferson County, as required by Sec. 222.05. 

Defendants advance the proposition that that because the repayment of the 

warrant Debt is sourced from revenues derived from the System and is not a 

general obligation of the county, Alabama Constitution Article 12, Section 224’s 

debt limitation provision does not apply. However, the inalterable and obvious 

fact of the matter is that Defendants  are attempting and will attempt to levy and 
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collect revenues that presently do not exist, and that is what this bankruptcy is all 

about. The existence vel non of “in hand” revenues at the time the Swap Warrants 

were issued have a lot to do with their enforceability now. Further, Defendants 

have not been able to cite one statute that gives them the right to levy and collect 

sewer service charges and rentals other than self executing Amendment 73 which 

requires voter approval. One way or another, the Swap debt, whether characterized 

as warrants or bonds, violate the Constitution. 

Defendants take the position that Ratepayer- Plaintiffs disregard the clear 

standards laid out in Article 12, § 222.05, which expressly provides that sewer 

warrants that are made payable solely out of the sewer system revenues are not 

“debts” within the meaning of § 224: 

Revenue bonds or other revenue securities at any time issued by a 
county for the purpose of extending, enlarging or improving any 
water, sewer, gas or electric system then owned by such county shall 
not be deemed to constitute bonds or indebtedness of such county 
within the meaning of Sections 222, 224 or Amendment No. 342 
[amending § 224] of this Constitution, if by their terms such bonds or 
other securities are not made a charge on the general credit or tax 
revenues of the issuing county and are made payable solely out of 
revenues . 

 
However, Sec. 222.05 comes into play based on certain requirements—none 

of which are satisfied in this case. First, it says revenue warrants for a “then 

owned” or existing facility can be pledged to pay for new projects which “extend, 

enlarge, or improve that facility” is not a charge on tax revenues or payable solely 
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out of revenues are not indebtedness. It does otherwise change the law that 

warrants may be issued legally only if funds are “in hand” and only with the 

express legislative authority to levy and collect the revenues to pay them, and only 

if they are not, as here, partially payable from an existing real property tax 

revenues by being included, as described above, in the definition of “Sewer 

revenues” coupled with a covenant of continued collection of such tax revenues 

during the term of the warrants.8. 

As discussed earlier,  the Swap Warrants were issued to get as many swaps 
 
 
done as possible according to the testimony of Blount (a bribe giver) and officers 

of JPMorgan as found by the federal prosecutor and the SEC, not to pay for 

“enlargements, extensions and improvement” of projects which had already been 

financed with the fixed rate warrants. The Swap Warrants imposed the burden of 

increased aggregate principal on “Day One” and exposure to interest rate swaps 

thus forcing the County to increase net sewer revenues which could be paid only 

from the levy and collection against Ratepayer-Plaintiffs. This however was just 

the most obvious part of theft of County sewer revenues. Additionally, the Swap 

Warrants procured by the payoffs were for a “New Project” –the production of fees 

and profits for the briber givers   and bribe takers.   The requirement under Sec. 

222.05  and  other  authorizing  provision  of  using  proceed  for  the  purpose  of 
 
 
 
 

8 See 1997 Indenture section 12.7 
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“extending,  enlarging  or  improving  any  water,  sewer,  gas  or  electric  system” 

were long forgotten. As the 11th circuit found in U.S. v Langford, supra, 

Blount unambiguously testified that he paid the cash and gave 
valuable clothing and jewelry to Langford as a series of bribes to a 
public official. Specifically, he said, he bribed Commissioner 
Langford “by providing funds to Al LaPierre, who gave them to 
[Commissioner] Langford, and by buying a number of gifts, jewelry, 
clothing for [Commissioner] Langford.” As for why he did it, Blount 
bluntly explained that “I wanted to make absolutely certain that 
Blount–Parrish was involved in as many bond issues and swap and 
financial transactions in Jefferson County as I possibly 
could.”(Emphasis added) 

 

The statements by Blount under oath reflect the truth of the matter -- that 

the issuance of 2002C, 2003B and 2003C warrants for the purpose of acquiring 

swaps were a “new project” and not an enlargement or improvement to the existing 

System. While Plaintiffs’ expert witness can demonstrate to the Court that the 

County used the Swap Warrants as a source of credit to “purchase” over $5 

billion in derivative investments called swaps, such demonstration is scarcely 

necessary to show that the inherent terms and facts on the public record relating to 

the f issuance of the Swap debt violated the Constitution. Te facts and 

circumstances surrounding the issuance of the Swap debt is similar to the situation 

presented in Opinion of Justices, 294 Ala. 555, where the Justices advised: 

Prior to the passage of Amend. CVII (107), Const., 1901, our law was 
clear to the effect that a pledge of income from an existing revenue 
producing system, owned by a municipality, to the payment of bonds 
to finance a new system was impermissible under Ala. Const., 1901, 
§§ 222, 225, unless such pledge of revenue was necessary to complete 
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a system. Williams v. Water Works and Sanitary Sewer Board, 261 
Ala. 460, 74 So.2d 814 (1954); Fuller v. City of Cullman, 248 Ala. 
236, 27 So.2d 203 (1946): 

 
** 
The bill we are discussing, would authorize bonds to be issued to 
finance creation of a new "Project" in part owned by a municipality, 
its undivided interest in which might be paid for by conveyance of an 
already existing facility owned by such municipality. No stretch of 
imaginative legal reasoning could lead one to conclude that this 
process was an extension, enlargement, or improvement of a "then 
owned" municipal electric system as contemplated by Amend. CVII. 
(Emphasis added). 
** 
Opinion of Justices, 294 Ala. 555, 568-569 (Ala. 1975) 

 
The sole purpose of the swap bonds was not for extending, enlarging or 

improving the sewer system but for a “new Project” called synthetic fixed rate 

swaps. The Official statement for each of the Series 2002C, 2003B and 2003C 

bonds states that the purpose of each issue is to enter into a contemporaneous 

swap. 

Further, the requirement in the 1997 Indenture that the sewer property tax 

which is otherwise payable into the general fund be paid into the  “System 

Revenue fund” becomes a “a charge on *** tax revenues” of the County rendering 

Sec. 222.05 inapplicable. Accordingly Sec. 222.05 does not apply to exempt the 

allegations in count 2 regarding the swap warrants unconstitutionality under Sec. 

222 and Sec. 224 and the defendants’ motion to dismiss our claim in count 2 

should be denied. 
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Ratepayer-Plaintiffs submit that the subject warrants and swap agreements 

are invalid under § 222 of the Alabama Constitution based on the simple 

proposition that any debt not otherwise exempt—such as a warrant not “in funds” 

must comply with Section 222 voter approval. O'Grady v. Hoover, 519 So. 2d 

1292, 1297 (Ala. 1987). The Jefferson County bankruptcy filing it the best 

example of what can happen when the laws relating to enforcing constitutional 

debt restrictions are not strictly enforced. . 

4. Violation of Section 223 
 

Without looking at the legislative history, one cannot know that Sec. 223 

unlike other statutes codified existing case law, applies to all entities, counties or 

cities, with the power to make assessments. Accordingly, the term “municipality” 

is inclusive of all public entities that effect assessments. Therefore Defendants’ 

position that that the word “municipality” means cities and towns but not counties 

violates the rule of construction to give every term in a statute meaning. 

Defendants position is that the language “cities towns and other municipalities” 

simply means cities and towns only which would make the term "municipality" 

mere surplusage. Consequently, the term “municipality” should be given a plain 

and direct dictionary meaning -- all public entities  exercising  governmental 

powers over the public at large other than cities or towns since the intent of Sec 

223 is to codify existing law requiring a specific finding of public benefit from 
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every assessment, regardless of which public entity makes the assessment. 

Defendants’ strained construction would mean counties would not have any limits 

on the amount of assessments or be required to make assessments in line with 

benefit to the property owner, which just makes no sense. 

There could be reasonable differences of opinion on whether the Swap Debt 

securities issued by the County pursuant to the three impugned Supplemental 

indentures may be classified as bonds or warrants. However, as discussed above, 

irrespective of how they are classified, they violate at least one of the constitutional 

provisions as among Amendment 73, Section 94 (a), Section 222.05, and Section 

224 set out above. Accordingly, each of the three Supplemental Indentures is void 

ab initio. Ratepayer-Plaintiffs have been subjected to increased assessments and 

will be continue to be so subjected to pay for the greed and crimes of others rather 

than for capital improvements to the System. Since the Bankruptcy Court is also a 

court of equity, a declaration that the Swap Warrants are void ab initio will pave 

the way for a swift and equitable resolution of all claims before this Court. 

 
 

G. Plaintiffs Standing in an adversary case to establish their legal rights to 
avoid a doubling of their sewer fees and to require that levy and collection 
of sewer fees Comply with the State and Federal Constitutional protections 
cannot be mooted by a settlement in the Bankruptcy case under §904 of  
the Bankruptcy law. 
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Plaintiffs’ establishment of their rights in this action will limit the amount 

of sewer fees and charges that they have to pay. It does not preclude the County 

from working out any arrangement they chose in a plan of reorganization. As long 

as the exactions and charges levied on Plaintiffs are legally enforceable, plaintiffs 

do not have an interest in how the county manages its system or its plan of 

reorganization. The County will not lose any rights under §904 regardless of the 

outcome of the adversary litigation. Plaintiffs suffer direct injury to their property 

rights and disposable incomes, net of sewer utility costs, as a result of the sewer 

fees charged. Therefore plaintiffs have a right to ask this court to determine if the 

levy and collection rights given to the County and the Indenture Trustee under the 

1997 Indenture and Supplemental Indentures are legal. Plaintiffs have standing to 

have these legal rights determined. 

There is no event in the history of Jefferson County that has had a greater 

impact on the economic well being of Jefferson County Ratepayers than the rates 

and charges that have been imposed under the 1997 Indenture and Supplements 

since the Consent Decree. As stated above these ratepayers are now responsible 

for repaying debt that is six times greater than the value of their property. Any 

claim that they have no right or standing to question the legality of the sewer fees 

being imposed in this magnitude is absurd. 

Section 904 provides: 
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“§904. Limitation on jurisdiction and powers of court 
 

 
Notwithstanding any power of the court, unless the debtor consents or the 
plan so provides, the court may not, by any stay, order, or decree, in the 
case or otherwise, interfere with— 

 
 

(1) any of the political or governmental powers of the debtor; 
 
 

(2) any of the property or revenues of the debtor; or 
 
 

(3) the debtor's use or enjoyment of any income-producing property.” 
 
 
 

Since there is no trustee in this chapter 9 proceeding, there are only two 

persons  who can file an adversary proceeding–a creditor and the County. Section 

904 is not relevant to plaintiffs’ right as a creditor to have this court make a 

decision about the issues presented. In this case two groups of creditors are 

claiming they are owed the same corpus of money payable to the Bankrupt estate 

over the next 25-30 years. Plaintiffs, as taxpayers and ratepayers, claim that they 

are owed a refund from overcharges of $1.6 billion payable under the 1997 

Indenture on certain synthetic fixed rate swap warrants from their sewer fees, from 

the date of the statute of limitations on claims imposed by the court and 

prospectively for the next 25-30 years, until the swap warrants are repaid. The 

Indenture Trustee, as representative of the warrant holders , the bond insurers and 

certain swap providers (the “swap warrant holder group”) are also claiming, as 

creditors, in a separate adversary proceeding, AP 12-00016, they are owed the 

same $1.6 billion and have a valid lien enforceable against plaintiffs to repay the 
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swap warrants for the next 25-30 years. Both creditor groups have filed adversary 

proceedings asking for a declaration of their rights under the law as it relates to this 

claim for the same corpus of money.  For plaintiffs to collect on their proof of 

claim for refund of claimed overcharges they must defeat the warrant holders claim 

to have a lien to levy and collect these charges. 

Creditors’ claims in bankruptcy for overcharges from tariffs or rates are 

commonplace. (See, e.g. Berthold-Jennings Lumber Co. v. St. Louis, 80 F.2d 32 

(8th Cir. Mo. 1935) (creditors' claims arose from overcharges by the debtor in 

violation of a state maximum tariff for certain shipments); Kaleidoscope 

Communications v. Kaminky (In re Stern Walters Partners), 1996 U.S. Dist. 
 
LEXIS 3607 (N.D. Ill. Mar. 25, 1996) (Court found that the Trustee had standing 

to recover overcharges even though debtor’s clients to whom the overcharges were 

passed also had standing to bring personal claims for such overcharges as the 

debtors' creditors.); United States v. Yale Transport Corp., 184 F. Supp. 42 

(S.D.N.Y. 1960) (the Government has the right to recover, without limitation, 

overcharges from carriers by deducting such amounts from any amount 

subsequently found to be due such carrier.); In re Offshore Dev. Corp., 37 B.R. 96, 

103 (Bankr. M.D. Fla. 1984) (criminally usurious overcharge resulted in 

declaratory judgment that mortgage loan was not enforceable); Jahn. v. U.S. 

Xpress, Inc. (In re Transcommunications Inc.), 355 B.R. 668 (Bankr. E.D. Tenn. 
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2006)(Creditor claiming overcharges allowed to set off amounts owed to debtor 

under 11 U.S.C.S. § 553(a)) 

H.County’s claims under Sections 362(a), 922(a) and 941 of the 
Bankruptcy Code have no merit. 

 
 
 

In this case the County has admitted that the Defendant Indenture Trustee 

has a valid lien against sewer fees payable by plaintiffs and agrees the Indenture 

Trustee can cause the County to enforce its lien on sewer fees by collection 

procedures initiated against plaintiffs as demonstrated by the appointment of the 

Receiver in the state case and this court’s rulings allowing continued collection of 

sewer fee revenues from Plaintiffs to be paid to Indenture Trustee.  Plaintiffs claim 

the purported lien on sewer revenues as to soft costs on the sewer swap warrants is 

invalid and unenforceable. A similar situation was addressed in a Chapter 11 case, 

where unlike this chapter 9 proceeding, there is a trustee representing the bankrupt 

estate. In  Official Comm. of Unsecured Creditors v. Clark (In re Nat'l 

Forge Co.), 304 B.R. 214, 217 (Bankr. W.D. Pa. 2004) the debtor had agreed that a 

loan from a bank in the position of the Defendant Indenture Trustee was “secured 

by "valid, duly perfected, first priority. . .non-avoidable, enforceable liens.” The 

creditors filed an adversary case against JPMorgan as lender and agent for 

participating banks “to challenge the validity, enforceability or priority of the 

Bank's security interest and liens.” (Id.) both the Banks and the Debtor claimed the 
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Creditor did not have the right to file the adversary proceeding because it interfered 

with the orderly liquidation of the estate. The creditors argued the Court, pursuant 

to 11 U.S.C. § 105, § 1103 and § 1109, should grant authority to the Creditors’ 

Committee to prosecute the colorable fraudulent conveyance claims that it has set 

forth for the benefit of the bankruptcy estate. The court noted that (similar to the 

case at bar) the Debtor was not pursuing the claim (even though it would benefit 

the estate) and had even failed to mention the claim in its Disclosure statement: 

“The parties in interest who oppose granting the Creditors’ Committee the 
authority to pursue the claims set forth in the Complaint are parties who will 
be defendants in the lawsuit. Some of those defendants are the same Key 
Employees who will also control Liquidating NFC. They clearly have 
interests potentially at odds with the Debtor’s creditors. If any of those 
parties would agree to the Committee’s request, they would not appear here 
in strident opposition. Such a request by the Committee would have been 
futile. 

 
 

Even the Debtor, which is not named as a defendant, has appeared and filed 
opposition to the Motion. Debtor seemingly takes inconsistent positions. In 
response to the Creditors’ Committee’s objection to the Disclosure 
Statement that it failed to disclose that the cause of action raised in the 
Complaint may exist, Debtor posited that such action was property of 
Holdings and would not be affected by the Plan. In the face 
of Debtor’s opposition, it cannot be said that a formal request, in order to 
obtain a formal refusal, a request which would surely be refused, should be 
required. 

 

 
***The Creditors' Committee asserts that the Debtor was insolvent when the 
stock redemption was accomplished, or was rendered insolvent thereby, thus 
creating fraudulent transfer claims against the Banks and certain transferees 
and breach of fiduciary duty claims against the Debtor's officers. The above 
bare-bones facts state, at least, a colorable claim. While there may be 
adequate defenses which come to light when answers to the Complaint are 
filed, the claim in its present form is colorable. 
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Debtors' management has a conflict of interest in pursuing the fraudulent 
conveyance action. Key Employees received a benefit from the Redemption 
Transaction and are named as the Individual Defendants to the Complaint. 
The Creditors' Committee is the only appropriate party to pursue the cause 
of action. 

 
 

Official Comm. Of Unsecured Creditors v. Clark (In re Nat’l Forge Co.), 
304 B.R. 214, 217 (Bankr. W.D. Pa. 2004) 

 
 
 

The court ruled that the Adversary proceeding should go forward even though n 
 
order of confirmation had already been issued. The court ruled: 

 
 
 

“here is no risk that the Creditors' Committee is usurping 
the Debtor's role in bringing the Complaint. The Court has had ample 
opportunity to serve the role as "gatekeeper" in this case to weigh the 
potential benefit of the litigation against the costs that might be incurred. 
Any funds that the Creditors' Committee expends in pursuit of the 
Complaint are funds that would otherwise be available for distribution to 
its constituents. The incurrence of costs and fees of prosecution has no 
affect on any other party in the case.” 

 
 
In this case, the Defendant Debtor County has moved to dismiss the Plaintiffs’ 

Creditor claim and has requested to be a defendant in the adversary proceeding to 

resist the claim. Because the County has conceded that the Indenture Trustees’ 

lien is valid, it cannot now take the inconsistent position to this concession, that 

Plaintiffs’ claims impinge on its exclusive §941 right to constrain or control how 

the County can adjust its debts since it is foreclosed to assert,  and has waived, 

the right to make a claim under §941 that the lien is invalid. This abdication of 

the County in failing to pursue and obvious claim of wrongful transfer of $1.6 
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billion in public money to benefit private firms and individuals presents the case 

where in the words of Official Comm. Of Unsecured Creditors, infra, the 

Plaintiffs are “the only appropriate party to pursue the cause of action.” (See, 

also G-I Holdings, Inc. v. Those Parties Listed On Exhibit A (In re G-I 

Holdings, Inc.), 313 B.R. 612, 643 (Bankr.  D.N.J.  2004)  (where  the  Court  

found  that  Debtor  G-I  Holdings has unjustifiably refused to bring suit 

challenging a Pushdown transaction as a fraudulent conveyance based on actual 

and constructive fraud. Notwithstanding Debtors’ claims, among others, of 

failure to state a cause of action and running of the statute of limitations, the 

Court granted the creditors leave to file a fraudulent transfer action challenging 

the 1994 Pushdown transaction on behalf of G-I Holdings pursuant to § 544(b) of 

the Code as an adversary action.). 

 
 
 
CONCLUSION 

 
 
 
 

A Motion to Dismiss must be denied if there is a minimum showing that a 

plaintiff can prevail on the merits. The Plaintiffs in this case have more than 

adequately met that burden, and deserve their day in court. 

There could be reasonable differences of opinion on whether the Swap Debt 

securities issued by the County pursuant to the three impugned Supplemental 

Indentures may be classified as bonds or warrants.  However, as discussed above, 
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irrespective of how they are classified, they violate at least one of the 

constitutional provisions as among Amendment 73, Section 94 (a), Section 222.05, 

and Section 224 set out above. Accordingly, based on the facts alleged by Plaintiffs 

which will be proved at trial, each of the three Supplemental Indentures is void ab 

initio. Since the Bankruptcy Court is also a court of equity, a declaration that the 

Swap Warrants are void ab initio will pave the way for a swift and equitable 

resolution            of            all            claims            before            this            Court. 

Defendant Jefferson County has attempted to argue the merits of their 

objections to the Adversary Complaint in their Motion to Dismiss. Plaintiffs are 

not obligated to advance legal theories for all their claims at this point, although 

the legal basis of their claims is sound and tenable. Plaintiffs have suffered an 

immediate injury to their property values and future available disposable income to 

satisfy payments exacted by the County to pay the Indenture Trustee for the 

unlawfully implemented swap warrant financings. The County has asserted that 

these financial instruments are lawful and with this filing takes a position 

diametrically opposed to their customers-the taxpayers and ratepayers-- in 

resolving a lawfully filed claim. The plaintiffs are the only persons who will 

aggressively pursue this claim and should be allowed to proceed. 

/// 
 
 
/// 
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Tel: 415-392-4800 
Cell: 415-860-6446 
Fax: 415-676-2445 
 

 
 
 
 
 
 

Respectfully submitted on this 31st day of May, 2013. 
 
 

Law Office of Calvin B. Grigsby 
 
 

/s/Calvin B. Grigsby   
 

Calvin B. Grigsby, Pro Hac Vice 
Rajan K. Pillai, Pro Hac Vice pending 
2406 Saddleback Drive 
Danville, CA 94526 

 

 
 
 
 

E-Mail: cgrigsby@grigsbyinc.com 
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE NORTHERN 
DISTRICT OF ALABAMA SOUTHERN DIVISION 

 
IN RE: ) 

) Case No.: 11-05736-TBB-9 
JEFFERSON COUNTY, ALABAMA, ) 

) Chapter 9 Proceeding 
DEBTOR. 
 ) 
 

RATEPAYER/CREDITORS’ SUPPLEMENT AND AMENDMENT TO  
OBJECTIONS  FILED JULY 30, 2013, TO  

CHAPTER 9 PLAN OF ADJUSTMENT FOR JEFFERSON COUNTY, ALABAMA  
 

 
 
COME NOW ANDREW BENNETT, Jefferson County Tax Assessor, Bessemer Division, an 

elected official of Debtor; RODERICK V. ROYAL, Birmingham City Council President, an 

elected official of the City of Birmingham; STEVEN W. HOYT, Birmingham City Council 

President Pro Tempore, an elected official of the City of Birmingham; MARY MOORE, 

Alabama State Legislator, an elected official of the State of Alabama; JOHN W. ROGERS, 

Alabama State Legislator, an elected official of the State of Alabama; WILLIAM R. 

MUHAMMAD; CARLYN CULPEPPER, Lt. Col. Rt.; FREDDIE H. JONES, II; SHARON 

OWENS; REGINALD THREADGILL; RICKEY DAVIS, Jr.; ANGELINA BLACKMON; 

SHARON RICE; and DAVID RUSSELL (the “Ratepayer/Creditors”) and submit this, their 

Supplement and Amendment to Objections Filed July 30, 2013,  to the Chapter 9 Plan of 

Adjustment for Jefferson County, Alabama, as supplemented (“Plan”). Ratepayers are real 

parties in interest, have filed a Claim, and each is a special taxpayer pursuant to 11 U.S.C. 

Section 1109(b). Pursuant to 11 U.S.C. Section 943(a), each has a right to be heard with 

respect to this Objection. Further, pursuant to 11 U.S.C. Sections 1128 and 943(a), each has a 

right to object. Ratepayers respectfully request that the Court determine that the Plan is not 

feasible and is not in the best interest of creditors as required pursuant to 11 U.S.C. Section 
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943 (a) (7) and, hence, the Plan should not be confirmed. 

 In support of this filing, Ratepayer/Creditors submit and rely upon the following: 

(1) the case law, legal arguments and/or exhibits included herein and in 

Ratepayer/Creditors’ Objections to Plan of Adjustment filed July 30, 2013; 

(2) the Declaration of Commissioner Bowman, who is the County Commissioner for 

District 1, the County district with the largest number of Sewer system ratepayers;  

(3) the Declaration of Andrew Bennett, who is the Assistant County Assessor, 

Bessemer Cut; and  

(4) the Declaration of Sheila Tyson, who is the newly elected City of Birmingham 

Councilwoman, a community association leader and public advocate.1 

In support of this filing, Ratepayer/Creditors state as follows: 

 
I. INTRODUCTION 

 
 
 

On June 4, 2012, a group of Jefferson County elected officials and citizens who pay 

sewer fees and charges as users of the County Sewer System (the “System”), and who pay 

County Sewer Taxes which have been imposed Countywide to build the System since 1901 

(hereinafter referred to as “Ratepayer/Creditors”), filed a Class Creditor Claim in this 

bankruptcy proceeding (hereinafter referred to as the “Ratepayers/Creditor Claim” or the 

“Claim”). This Claim was for overcharges of $1.63 billion in sewer charges resulting from the 

County’s unlawful issuance and execution of over $8 billion in Swap/Warrants. 

These Swap/Warrants were debt instruments comprised of two components: (1) Series 

2002C, 2003B and 2003C warrants requiring the County to pay $3 billion in principal and 

1 The above three declarants will be called to give live testimony at the hearing on October 17th. 

2 
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“adjustable interest,” and (2) over $5 billion of contracts, purchased with the County’s credit 

behind the proceeds of the $3 billion in warrants, called interest rate swaps (the warrant and 

swap contract components are collectively referred to hereinafter as “Swap/Warrants”).  

Each Official Statement for the Series 2002C, 2003B and 2003C warrants expressly stated that 

the purpose of the issue was to purchase interest rate swaps. These interest rate swaps were 

simulated to keep the interest on the adjustable rate warrants at a rate lower than the original 

$2.6 billion in warrants used to fund Sewer System projects (called “Project Warrants”) but in 

actuality created another $5 billion in additional “notional” debt payable from Sewer 

Revenues. 

The $5 billion in swap contracts required the County to pay a debt amount equal to the 

difference between a fixed rate or adjustable rate, and a second adjustable rate, both adjustable 

rates based on a different LIBOR interest rate index. LIBOR is a pseudonym for the adjustable 

rate at which banks borrow from each other. These Swap/Warrants did not work because the 

adjustable rate on the warrant component of the Swap/Warrants increased at a much higher 

rate than the adjustable payment in the swap contract component of the Swap/Warrants. The 

result was that the County did not have sufficient sewer fee collections to pay the debt due on 

either the $3 billion warrant debt component of the Swap/Warrant debt or the debt on the 

swap component of the Swap/Warrants of $5 billion. The County had substituted $2.6 

billion in fixed rate debt for over $8 billion in Swap/Warrant debt which was far more 

expensive than the community served by the System could afford.  In addition, the $8 billion 

in Swap/Warrant debt served no public purpose. 

The roughly $200 million of remaining principal of the warrants not affected by the 

SEC cease and desist order discussed in the next paragraph—Series 1997A , 2001A and 
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2002A (hereinafter collectively referred to as the “Compliant Warrants)— have not been 

corruptly procured and should be classed in a separate unimpaired class from the Swap 

Warrants. There is no need to accelerate these warrants since their enforcement is not 

forbidden by law as with the Swap/Warrants. These Compliant Warrants and any unpaid 

interest could be repaid post-partition in the ordinary course of business thereby decreasing 

the size of the New Warrant issue and attendant costs. 

In 2008, it was disclosed by the U.S. Securities and Exchange Commission that bribes 

had been paid by JPMorgan, Goldman Sachs and certain local broker dealers to corruptly procure 

the issuance of three series of Swap/Warrants coupled with the County’s purchase of related 

swap contracts: Series 2002C, 2003B and 2003C, as shown in the green boxes at the bottom of 

the following chart [the Project Warrants are shown in yellow]: 
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The Ratepayer/Creditors have alleged that these 3 series of Swap/Warrants in the green 

boxes immediately above were void from their inception because their issuance and execution 

were procured by fraud and bribery, because the $8 billion in Swap/Warrant debt violated the 

Alabama Constitution because the County’s good credit was used to benefit private persons, and 

because levy and collection of the sewer fees to pay the $8 billion in Swap/Warrant debt was not 

approved by the voters as required by Amendment 73 to the Alabama Constitution.  

Debtor's Chapter 9 Plan of Adjustment was originally filed on June 30, 2013 and 

was amended by submissions on July 29, 2013. It was additionally supplemented on 

September 30, 2013 with updated exhibits, including updated GO and sewer warrant 

indentures. ( the Plan as amended on July 29, 2013 and supplemented about a week ago is  
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referred herein to as the “Revised Plan”).  On July 30, 2013, Ratepayer/Creditors filed their 

Opposition to the June 30, 2013, disclosure statement and concurrently therewith their 

“RATEPAYER/CREDITORS OBJECTIONS TO PLAN OF ADJUSTMENT which is hereby 

incorporated herein by reference and will be referred to herein.  

Ratepayer/Creditors object to the Revised Plan for the following reasons: 
 

A. The Illegality of Swap/Warrants as Alleged in the 
Adversary Complaint is Not Being Compromised 
Properly and the County Debtor Has More Settlement 
Value than What They Have Agreed to Receive. 

 

This Plan is aimed at mooting the Ratepayer/Creditors’ AP Case 120 Claim of 

illegality as a compromise and settlement of contested claims. This proposed Plan 

compromise does not, however, go far enough and should be better. For the Plan to be 

confirmed, a necessary finding by the Court will be that the Plan has been proposed in good 

faith and is not replete with refinancings and other means forbidden by law, or 

compromises on illegality. 11 U.S.C. 1129(a)(3). The issue of illegality is being 

compromised and settled in the Plan for $1.1 billion in concessions plus contingent 

obligations that reduce the value of this settlement even more. Given the amount contributed 

by JPMorgan, concern that Swap Warrants are void ab initio, is the direct cause of the 

amount agreed to in the compromise so far.  Their non-enforceability, based on the corrupt 

activities of JPMorgan, the Former managers of Debtor, and the Swap Warrant Trustee, is a 

defense to continued validity of all existing Swap/Warrant holders since “holder in due 

course” defenses do not apply to warrants issued under Alabama law.  However, as shown 

by the Ratepayer/Creditors’ Alternative Financing Plan (Plan Opposition pp. 8-10) the prima 

facie showing of illegality is not being compromised properly, and the County-Debtor will 

substantially increase settlement value in the interest of  creditors by joining Ratepayer Creditors 
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in establishing the invalidity of the Swap Warrants. The Alternative Financing Plan costs the 

ratepayers $3.6 billion. The Debtor-Swap/Warrant holder compromise Plan costs $14.3 

billion. This goes to the heart of whether the Revised Plan is in the best interest of creditors 

and is feasible under 11 USC 943(b)(7). 

B. The  Revised Plan is Infeasible and Should Not be 
Confirmed Under 11 USC 943(b)(7) because (1) Sewer 
Revenue Requirements Exceed the Financial Capability 
of the Users Connected to the Sewer System Under EPA 
User Household  Capability Requirements, (2) the 
Revised Plan fails to comply wh Alabama 
Constitutional Amendment 73’s Reasonableness 
Standard and (3) the Revised Plan does not Comply 
with Voter  Approval Requirements of Alabama 
Constitutional Amendment 73 

 
1. The Plan Fails to Properly Evaluate The County’s Reasonable Ability to 

Collect  Sewer Revenues Given the Demographics and Median Income  of 
Sewer Service Area 

The Revised Plan fails to ascertain the specific demographics of the roughly 140,000 

households connected to the Sewer System and paying sewer fees which make up all directly 

pledged sewer warrant revenues (see, e.g. Economic and Demographic disclosure on pages 4-12 

of June 30 Disclosure Statement). The Revised Plan deceives the Court because it is based on 

demographics and Median Income levels of the State of Alabama, Jefferson County as a whole, 

where almost half of the households are using septic tanks, and the Birmingham-Hoover MSA.  

Birmingham-Hoover, AL Metropolitan Statistical Area which consists of seven counties (Bibb, 

Blount, Chilton, Jefferson, St. Clair, Shelby, and Walker) centered around Birmingham. The 

population of this MSA as of the 2010 census was 1,128,047 and its demographics bear little 

resemblance to the Sewer System user base with respect to house hold income, percentage of 

household income paid for housing and utilities or percentages in single family or rental units. 

Under EPA consent decree guidelines a major consideration in establishing fair and reasonable 

and non discriminatory sewer rates is the user household financial capability (See Exhibit J to 
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Plan Opposition “GSO Guidance for Financial Capability Assessment and Schedule 

Development”, p.3). The Consent Decree contemplated implementation costs of $30 million, 

which the County had to deposit into a trust fund. (See, Case 2:08-cv-01703-RDP Document 

8-5 Filed 09/23/08 Pages 1-13.) The $3 billion now owed is 100 times the amount of the $30 

million implementation cost contemplated under the Consent Decree, coupled with decline in 

median income among the sewer user base compared to the nation as a whole.  The Court has 

not allowed any evidentiary hearings on this issue in connection with Ratepayer/Creditors AP 

120 Complaint or as part of this Revised Plan Objection.  The  Debtor/County has presented no 

feasibility study showing that the financing plan for issuing new Sewer Warrants is fair and 

reasonable under the EPA guidelines for user household financial capability or Amendment 73 

requirement for “reasonable and non-discriminatory” fixing of rates among users or 

Amendment 73 requirement for voter approval of levying and collection of sewer charges and 

fees. 

Because there is no evidence of economic feasibility  based  demographic information 

on the actual user base, and there is no feasibility study showing compliance with EPA 

guidelines, and no showing of Amendment 73 “reasonableness” and “compliance with 

Amendment 73 voter approval requirements, the Revised Plan cannot be confirmed  as fair and 

reasonable. Without knowing the quality of revenues or earnings there is no way to properly 

value the Sewer System for purposes of determining fair and equitable distributions.  To be 

sure, all claimants who would object to the Plan because they are ratepayers who have been 

and will be wrongfully and unconstitutionally overcharged by the Revised Plan have even 

been allowed to vote on the Revised Plan even though they have timely filed claims in this 

proceedings and Adversary Proceedings claiming the lien which will enforce the sewer 
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overcharges is illegal under Alabama Law.  The court must allow a full evidentiary hearing on 

the legality of the New Sewer Indenture recently proposed on September 30. 

2. The Median Household Income of the Users Paying Sewer Bills shows the 
Revised Plan is Not Confirmable 

 
It would be irrational given the actual historic decline in the Sewer Service Area of 

Median Household Income of actual System users paying sewer bills, that these same Sewer 

Users would be able to pay increases in user fees from $140 million/year which is the present 

level to $600 million/ year as outlined in the Financial Plan (see, Exhibit B to Plan Opposition). 

The Debtor /County has consistently presented misleading evidence on this issue.  As an 

example,  of the consultants to the County, GLC (see Exhibit A  to initial Opposition to June 30 

disclosure Statement, p. 20), shows the median income of Jefferson County of $45,000 as a basis 

to recommend rate increases, when the median income of actual user households is 50% less or 

roughly $30,000 (See Exhibit G to Plan Opposition). The Court must  allow a full hearing on 

getting into the record the Median Household Income of the persons  in census tracts actually 

connected to the Sewer System before confirming this Revised Plan as feasible. See, for 

example, Exhibit J to Plan Opposition showing those census tracts in the Sewer service area that 

are more than 20% below the poverty level. Only when these actual numbers are provided (and 

they are readily available from the Birmingham Waterworks billing computer which has zip codes 

that can be correlated to census tracts MHI as maintained on the U.S. Census database) can the 

value of the earnings of the System be considered by Creditors entitled to vote. 

Instead of basing the Plan confirmation on relevant information on user MHI 

essential to valuation of the System earnings, the Court has, we think wrongfully, approved a 

Disclosure Statement that wrongfully suggests this information is not available: 

“The sufficiency of the gross revenues from the operation of the Sewer 
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System to pay debt service on the New Sewer Warrants, to pay operating 
expenses of the Sewer System, and to make capital expenditures necessary 
to maintain or expand the Sewer System may be affected by events and 
conditions relating to, among other things, population and employment 
trends, weather conditions, and political and economic conditions in the 
County, the nature and extent of which are not presently determinable.” 
(Disclosure Statement, at p. 94) 

 
 
 

The Court’s confirmation must be based on correct valuation and accurate projection of 

revenues prior to a voting on the Plan.  As authority see, In re Mount Carbon Metro. Dist., 242 

B.R. 18, 37-38 (Bankr. D. Colo. 1999).  In this case involving a water and sewer district, the 

bankruptcy court denied Plan confirmation because revenue projections were insufficient to 

determine feasibility of the Plan.  It stated in relevant part: 

 
“On the most superficial level, the District has failed to establish the feasibility 
of the Plan because it has projected future revenues, but not future expenses. 
The omission is particularly glaring in light of (1) the District's proposed 
assumption of all executory contracts (at least four of which require 
infrastructure installation), (2) the District's need for additional water rights and 
water/sewer infrastructure in order to develop, and (3) the District's Service 
Plan. Without reasonable projections of  future expenses to compare to future 
revenues, the District has failed to provide  the evidence necessary to 
establish feasibility. *** The District's reliance upon  landowners to cover all 
future infrastructure costs is unsupported by any  evidence that landowners 
are able and willing to pay. According to the Plan Funder Agreement, the 
District cannot charge fees, increase taxes or secure any new financing without 
CDN's consent. Although the District may plan to charge for water and sewer 
service on a usage basis, no projections of such revenues were provided. 

 
Ratepayer/Creditors have produced rudimentary information on MHI and the poverty 

existing in the Sewer User Area, however, more projections or feasibility studies showing the 

costs  of the Plan are within the ability of the County System users’ ability to pay must be 

mandated by the Court prior to any Plan confirmation or vote. Such studies must be made to 

determine if the Plan is fair and equitable and feasible under rule 943(b) (7). See, Prime 

Healthcare Mgmt. v. Valley Health Sys. (In re Valley Health Sys.), 429 B.R. 692, 711 (Bankr. 

10 
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C.D. Cal. 2010) (“The court has an independent obligation to determine that a proposed plan 

meets the confirmation requirements of § 943(b), notwithstanding creditor approval. Mount 

Carbon, 242 B.R. at 36.”).  this obligation is especially relevant here where Ratepayers with 

claims for overcharges and illegality of liens imposed on them by the Sewer Warrant 

Indentures have not been given their lawfully required right to vote on the Plan or right to vote 

on rate increases under Amendment 73. 

 
C. The Refinancing of the Series 2002C, 2003B and 2003C 

wi t h  New Sewer Warrants is Not Legally 
Enforceable Because these Warrants are Ultra Vires 
and Unenforceable Because Issuance was Procured by 
Bribes, Net Proceeds from the Issuance were used to 
Purchase Swaps for Private Benefit—Not Projects, and 
the Lien on Sewer revenues is Unenforceable because 
the Levying and Collection of Sewer Fees Requires Voter 
approval 

 
Ratepayer/Creditors have filed a Second Amended Adversary Complaint 

(“Complaint”) asking for a declaration that the three series of warrants that were the subject of 

the SEC consent decree be declared null and void because (1) any government contract 

obtained through bribery and fraud is void and unenforceable, (2) the $8 billion in actual and 

notional debt used to replace the $2.6 billion in fixed rate debt was incurred to benefit private 

banking profits and not for the benefit of the public was not debt for sewer projects which are 

constitutionally permissible, and 

(3) under Amendment 73, and fundamental due process, the voters have to approve any debt 

that could result in a lien on their property. (See Plan Opposition, pp. 8-25; Exhibit A, and F 

to Plan Opposition). 

The net result of the relief requested would be an alternative plan that would finance 

$1.44 billion to pay in full all Compliant Warrants (or continue to amortize such warrants in 
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the ordinary course of business), plus $1.24 billion of the Series 2002C, 2003B, and 2003C 

Swap/Warrants . This Alternative Financing Plan would refund, rescind and nullify for the 

County Ratepayers $10 billion in overcharges contemplated by the Revised Plan (See, Plan 

Opposition “Alternative Plan resulting from a Determination of Swap/Warrant Invalidity”) 

which reads in part: 

 
“The net result from this alternative financing Plan would be debt service of 
$91.5 million a year for 40 years which given the $140.6 million per year 
presently collected would leave $49 million for Operations and Maintenance and 
Capital Plant Replacement and Refurbishment costs. This Alternative Financing 
Plan could be accomplished without a Rate Increase which means that total 
collections from the Sewer Users represented by the Ratepayer/Creditors would 
be $3,658,288,888 instead of $14,328,013,000. (See, Exhibit B, page 2, column 1 
heading). If the court follows Alabama Law as discussed below, the cost to the 
Ratepayer/Creditors is 26% or approximately ¼ of the cost required under the 
Plan.1 Further, elimination of the need for a Rate Increase results in an investment 
grade rating on the new warrants and therefore a much lower interest cost.” 

 
 
 

Although the County as debtor has the exclusive right to submit a Plan or withdraw 

from Bankruptcy, the Debtor/County has no right to a Revised Plan components of which are 

not in accordance with Alabama Law under Rule 1129 (a) (3)2 and Rule 943(b) (4).3 The 

Debtor/County certainly has the right to adopt the  Alternative Financing Plan and support the 

litigation costs and risks required to secure the Alternative Financing Plan so the creditors 

voting on the Plan can properly evaluate the cost and benefit of implementing the Alternative 

Financing Plan. Because the Series 2002C, 2003B and 2003C series were refundings an added 

benefit to having these Series declared a nullity would be the assurance that the New Sewer 

Warrants were the first refunding and therefore tax-exempt under IRC 149(g) (See, discussion, 

Plan Opposition Section VIII,   “THE PLAN UNLAWFULLY PURPORTS TO REFINANCE 

SEWER WARRANTS USED TO PURCHASE INTEREST RATE SWAPS, PAY BRIBES 

AND EXCESSIVE SOFT COSTS IN VIOLATION OF INTERNAL REVENUE CODE 
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REQUIREMENTS THAT TAX EXEMPT DEBT BE USED FOR A PUBLIC PURPOSE 

RATHER THAN PRIVATE PURPOSES; ANY NEW SEWER BONDS MAY HAVE TO BE 

ISSUED ON A TAXABLE BASIS IF NOT VOID AB INITIO”, pp. 31-32 of Plan Opposition. 

Moreover, the legitimately issued Compliant Warrants, defined as all those not tainted 

by the bribery scandal, should be classified separately from the Swap/Warrants. Section 1122 

provides that  "a plan may place a claim or an interest in a particular class only if such claim or 
 
 

1 The court shall confirm the Plan if (3) the plan has been proposed in good faith and not by 
any means forbidden by law. 
2 The court shall confirm the Plan if (4) the debtor is not prohibited by law from taking any 
action necessary to carry out the plan. 
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interest is substantially similar to the other claims or interest of such class." 11 U.S.C.A. 1122  
 

(1979) . The Plan must disclose to Sewer Warrant Holders and creditors other than Series 2002C, 

2003B, and 2003C that their interests are different from the Swap/Warrants whose validity is 

being challenged. 

 
 

D. The Revised Plan may Not be confirmed Unless There is a 
Sincere Attempt by the Debtor to readjust its Debts by 
maximizing the Creditors' Recovery. 

 
The requirement that a Chapter 9 plan be "proposed in good faith and not by any means 

forbidden by law" is derived from 11 U.S.C. § 1129(a) (3), which is expressly incorporated in 

Chapter 9 by 11 U.S.C. § 901(a). Compliance with § 901 is a requirement for confirmation 

pursuant to § 943(b) (1).  In the present case the Series 2002C, 2003B and 2003C Swap/Warrants 

4are tainted by the following Violations as found by the U. S. Securities and Exchange 

Commission: 

 
“VIOLATIONS 
48. As a result of the conduct described above, J.P. Morgan Securities willfully 

violated Section 17(a)(2) and 17(a)(3) of the Securities Act, which prohibit any person 
from obtaining money “by means of any untrue statement of a material fact or any 
omission to state a material fact necessary in order to make the statements made, in 
light of the circumstances under which they were made, not misleading” or engaging 
“in any transaction, practice, or course of business which operates or would operate as 
a fraud or deceit upon the purchaser” in the offer or sale of securities or security-based 
swap agreements. 

49. Also as a result of the conduct described above, J.P. Morgan Securities 
willfully violated Section 15B(c)(1) of the Exchange Act, which makes it unlawful for 
any broker, dealer or municipal securities dealer to “make use of the mails or any 

 
 

3 Paragraph 9 of the SEC Cease and Desist Order states: 
 

9. The three bond offerings, with a total par value of about $3 billion, are: (1) an $839 million 
sewer bond offering that closed on October 24, 2002 (“the 2002-C bonds”); (2) a $1.1 billion 
sewer bond offering that closed on May 1, 2003 (“the 2003-B bonds”); and (3) a $1.05 billion 
sewer bond offering that closed on August 7, 2003 (“the 2003-C bonds”). 

 
means or instrumentality of interstate commerce to effect any transaction in, or to induce or attempt 
to induce the purchase or sale of, any municipal security in contravention of any rule of” the 
Municipal Securities Rulemaking Board (“MSRB”). 
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50. Pursuant to Section 15B(b)(2) of the Exchange Act, the MSRB proposes 
and adopts rules governing the conduct of brokers and dealers and municipal securities 
dealers in connection with municipal securities. Pursuant to Section 21(d)(1) of the 
Exchange Act, the Commission is charged with enforcing the MSRB rules. 

51. As a result of the conduct described above, J.P. Morgan Securities willfully 
violated MSRB Rule G-17, which states that in the conduct of its municipal securities 
business, every “broker, dealer, and municipal securities dealer shall deal fairly with 
all persons and shall not engage in any deceptive, dishonest, or unfair practice.” (See, 
SECURITIES ACT OF 1933 Release No. 9078 / November 4, 2009; SECURITIES 
EXCHANGE ACT OF 1934 Release No. 60928 / November 4, 2009; 
ADMINISTRATIVE PROCEEDING File No. 3-13673, p. 9). 

 
The SEC footnote to this section states instructively:  “A willful violation of the securities laws 

means merely “‘that the person charged with the duty knows what he is doing.’” Wonsover v. 

SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (quoting Hughes v. SEC, 174 F.2d 969, 977 (D.C. Cir. 

1949)).” 

 
Rather than joining Ratepayer/Creditors in invalidating these Swap Warrants, Debtor not 

only totally concedes that these Series 2002C, 2003B and 2003C Swap/Warrants are legal, valid 

and binding even though the SEC says they were procured by “deceptive, dishonest, or unfair 

practice[s]”, the Disclosure states it is a Plan requirement for the Court to validate the warrants 

replacing these putatively unlawful Swap Warrants: 

Pursuant Bankruptcy Code sections 944(a), 944(b)(3), 105(a), and 1123(b)(6), from 
and after the Effective Date, confirmation of the Plan shall be a binding judicial 
determination that the New Sewer Warrants, the New Sewer Warrant Indenture, the 
Rate Resolution, and the covenants made by the County for the benefit of the 
holders thereof (including the revenue and rate covenants in the New Sewer 
Warrant Indenture) will constitute valid, binding, legal, and enforceable obligations 
of the County under Alabama law and that the provisions made to pay or secure 
payment of such obligations are valid, binding, legal, and enforceable security 
interests or liens on or pledges of revenues (Case 11-05736-TBB9 Doc 1817 Filed 
06/30/13 Page 195 of 247) 

 

The Swap/Warrants are not legal, valid, and binding obligations as outlined in the Complaint in AP 

Case 120.  Lumping these warrants into the same class as Compliant Warrants and having the Plan 

15 
 Case 11-05736-TBB9    Doc 2132    Filed 10/10/13    Entered 10/10/13 18:03:48    Desc

 Main Document      Page 19 of 28
Case 11-05736-TBB9    Doc 2237-2    Filed 11/19/13    Entered 11/19/13 08:24:37    Desc

 Exhibit B    Page 19 of 28



confirm that replacement New Warrants, which carries forward the same defect of illegality, is a 

clear violation of Rule 1129(a)(3).  As stated in the leading case in this area, In re Mount Carbon 

Metro. Dist., 242 B.R. 18, 39-41 (Bankr. D. Colo. 1999): 

 
“Decisions considering good faith in a Chapter 9 context have addressed abuse of 
the bankruptcy procedure and unfair treatment of certain parties. Under the 
Bankruptcy Act, the United States Supreme Court reversed confirmation of a 
Chapter IX plan where the circumstances surrounding creditors' acceptances of a 
plan were tainted by unfair dealing, breach of fiduciary obligations, and the need  
for protection of one class from encroachments of another. Am. United Mutual 
Life Ins. Co. v. City of Avon Park, Fla., 311 U.S. 138, 85 L. Ed. 91, 61 S. Ct. 157 
(1940). More recently, confirmation of a Chapter 9 plan was reversed for lack of 
good faith because a property owner whose future tax obligations were unfairly  
impacted was denied due process. Ault v. Emblem Corp. (In re Wolf Creek Valley 
Metropolitan Dist. No. IV), 138 B.R. 610 (D. Colo. 1992). These decisions are fact 
specific. They reflect the general rule that a Chapter 9 plan proposed in good faith 
must treat all interested parties fairly and that the efforts used to confirm the plan 
must comport with due process. However, they do not set out a comprehensive 
framework against which the good faith of a Chapter 9 plan should be tested.” 
(Emphasis Supplied). 

 
This principle was applied in In re Pierce County Hous. Auth., 414 B.R. 702, 719-720  

 
(Bankr. W.D. Wash. 2009) where the court noted that: 

 
“Most courts agree that the determination of whether a plan has been proposed in 
good faith "requires a factual inquiry of the totality of the circumstances." Mount 
Carbon, 242 B.R. at 39.   Factors a court should examine include: "(1) whether a 
plan comports with the provisions and purpose of the Code and the chapter under 
which it is proposed, (2) whether a plan is feasible, (3) whether a plan is proposed 
with honesty and sincerity, and (4) whether a plan's terms or the process used to 
seek its confirmation was fundamentally fair." Mount Carbon, 242 B.R. at 40-41.” 

 
 
 

The Pierce court also noted that in certain circumstances, “Debtor's lack of good faith in 

filing the Petition is evidenced by its failure to investigate and pursue allegedly viable claims.” 

The totality of the circumstances here are unprecedented. We have both a SEC cease and desist 

order and a Eleventh Circuit decision in U. S. v Langford showing the three Series of 

Swap/Warrants are legally unenforceable.  In the Complaint we make allegations to connect the 

dots to show how the bribes created a Swap Warrant financing for the benefit of the private 
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companies issuing, insuring, and executing the Swap/Warrants. To ask the court to “sweep these 

allegations under the rug” where the benefit to creditors would be substantial is unconscionable 

and clearly not in good faith. As the court stated in Pierce in connection with the failure to pursue 

certain insurers and potential guarantors: 

“The Debtor has failed to state a valid reason why the Post-Confirmation 
Committee should be prevented from evaluating this claim. The Court concludes 
that a preponderance of the evidence indicates that it is not in the best interest of 
creditors to allow the Debtor to remove this determination from the Post- 
Confirmation Committee. After evaluating the claim, the Committee may decide 
that there is no potential liability or that the cost of pursuing such claim outweighs 
any potential benefit. This decision, however, is a valuable right that the Debtor 
should not eliminate under the terms of its Amended Plan. To do so is an attempt to 
cut-off potential sources of funds for payment of claims and also raises the issue  
of whether the Debtor's Amended Plan has been proposed in good faith.” 

 
 
 
 
The ultimate irony here is that the Ratepayers and Taxpayers of Jefferson County are paying the 

legal fees of County attorneys who are not pursuing obvious claims that save $10 billion in taxes 

and fees to be charged to the Ratepayer/Creditors under the Plan. The lack of good faith is self 

evident. 

E. The Plan Cannot Be confirmed Without (1) Separately 
Classifying Sewer Warrant Claims for that were not subject to 
the SEC Decree and (2) Separately Classifying 
Ratepayer/Creditors Claim 

 
 

Failure to separately classify the Ratepayer/Creditors claim is fatal to confirmation, and 

therefore the Court should not let the Plan be voted on without amending the Disclosure 

Statement to cure this defect under 11 USC 1123 made applicable to Chapter 9 under 11 USC 

901(a) so the Ratepayer/Creditors can exercise their fundamental voting rights. Right now, 

Ratepayer/Creditors appear to be grouped in Class 6, general unsecured claims, and the County- 

Debtor intends to file a post-confirmation objection to allowance of these Claims for lack of 
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standing. The County-Debtor’s argument that Ratepayer/Creditors have no standing, and the 

Debtor only has standing, needs amendment to the Disclosure Statement that if the Debtor is not 

successful in this position, this would be fatal to confirmation. 

“Subsection (a) of section 1123 of the Bankruptcy Code, 11 U.S.C.S. § 1123(a), 
addresses those matters which "shall" be included in a plan, as compared to 
subsection (b) which addresses permissive plan contents. The mandatory contents of 
section 1123(a)(4) provide that a plan shall provide for each claim or interest of a 
particular class, unless the holder of a particular claim or interest agrees to a less 
favorable treatment of such particular claim or interest. “ In re Wermelskirchen, 163 
B.R. 793 (Bankr. N.D. Ohio 1994) 

 
The swap component termination payment due from the County of the Series 2002C, 

2003B and 2003C Swap/Warrants was nullified pursuant to the SEC Consent Decree as to 

JPMorgan and the Attorney General’s settlement of the Swap antitrust cases as to Bank of 

America. However the warrant components of the Series 2002C, 2003B and 2003C 

Swap/Warrants are still subject to cancellation based upon the bribes and price-fixing allegations 

as claims which violates the best interest of creditors as set forth in § 943(b)(7). (See, In re 

Pierce County Hous. Auth., 414 B.R. 702, 716 (Bankr. W.D. Wash. 2009). The claims of Sewer 

Warrant Holders of Series  Defaults in paying the Swap/Warrants that fraudulently ballooned 

the County’s fixed rate Project Warrants issued from 1997 to 2002 from $2.6 billion to $8 billion 

is the direct cause of the County’s insolvency.  Yet the Disclosure Statement is drafted to give 

these Swap/Warrants priority without any disclosure of their vulnerability to be determined 

invalid. This lack of disclosure is unfair to all classes of creditors.  In particular, in an apparent 

attempt manipulate the voting, the Debtor has created creditor classes which combine valid 

adjustable rate Project Warrants and even fixed rate warrants with contested “adjustable rate” 

Swap/Warrants and has refused to even acknowledge Ratepayer/Creditors registered claim (See 

Exhibit C to Plan Opposition). This Claim is the largest single claim in this bankruptcy and the 

most important in terms of the benefit it brings to the creditors who were not the progeny of the 

bribery and other wrongdoing that procured the Swap/Warrants. Accordingly, under the Rules, 
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this Claim must be given a separate classification and appropriate voting rights as an impaired 

claim. 

The Plan discloses a settlement of the issue of whether the Swap/Warrants are ultra vires 

and states that the lien on sewer revenues backing the Sewer/Warrants is legal, valid and binding 

even though this issue has not been heard on the merits.  The Disclosure Statement should thus 

provide adequate disclosure of the contending issues that Ratepayer/Creditors have raised with 

respect to whether the claims of the Swap/Warrant holders are ultra vires and other legal issues 

associated with defects in the initial offering, including why and how the debtor County has joined 

with the holders of Swap/Warrants, so that creditors have both sides of the issue before they vote 

on the Plan. These issues are discussed in greater length in the Plan Opposition incorporated by 

reference herein. 

The County Debtor’s is not justified in accepting the $14.3 billion financing plan over the 

$3.6 billion Alternative Financing Plan. Ratepayer/Creditors contend that the alternative $3.6 

billion financing plan should have been the true value of the settlement of Sewer Claims. If the true 

value of the settlement is higher than $3.6 billion that could only occur if the Ratepayer/Creditors 

do not prevail in their Adversary Proceeding. 

The county should join the Ratepayer/Creditor’s Claim.  Instead, the Debtor/County has 

failed to properly classify the claim as a class claim with the result that under Section 1129 the risk 

is the court cannot confirm the Plan.  The failure to classify and treat the Ratepayer/Creditors 

Claim would make the Plan unconformable due to Sections 1122’s and 1123’s requirement of 

proper classification and treatment. As the Eleventh Circuit stated in Olympia & York Fla. Equity 

Corp. v. Bank of New York (In re Holywell Corp.), 913 F.2d 873, 879-880 (11th Cir. Fla. 1990): 

 

 “Section 1129 of the Bankruptcy Code provides two mechanisms for confirmation 
of a Chapter 11 plan of reorganization. The first requires satisfaction of all 
subsection (a) requirements, including (a)(8), which necessitates acceptance of the 
plan by all impaired classes or interests. The second mechanism, the mechanism by 
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which the plan was confirmed in this case, incorporates all the requirements of 
subsection (a), except for (a)(8), and requires that the plan not discriminate unfairly 
and be fair and equitable with respect to each class of impaired claims or interests 
that has not accepted the plan. At issue in this appeal is whether the Bank's plan 
complies with the applicable provisions of title 11, namely section 1122. See 11 
U.S.C. § 1129(a)(1) (requiring that the plan comply with the provisions of title 11). 
Also at issue is whether the Bank's plan discriminates unfairly with respect to 
MCJV, a creditor who is impaired under, and who has not accepted the plan. See 
11 U.S.C. § 1129(b)(1) (requiring that the plan not discriminate unfairly with 
respect to classes of impaired claims).” 

 
 

F. Under 11 USC 943, Ratepayer Creditors are special tax payer 
that may object to confirmation of the Plan. 

Because of the lien imposed on ratepayers’ property by the County (see, Exhibit F to Plan 

Opposition) for non-payment of sewer bills or sewer taxes intercepted by the 1997 Indenture, they 

are special taxpayers under Rule 943(a). This gives the Ratepayer/Claimants a right to a full class 

hearing on their objection to the Revised Plan. 

G. The Plan Cannot be Confirmed because it violates Under Rule 
904 since its provisions require the Court to legally Validate 
New Debt with Rate covenants fixing Sewer Rates and 
Controlling Expenditures on Capital Improvements and 
municipal services operations costs or otherwise control the 
rights of the Ratepayer/Creditors indirectly through the 
mechanism of proposing a plan of adjustment of the 
municipality's debts that would in effect determine the 
municipality's future tax and spending decisions. 

 
 
 
See, In re Pierce County Hous. Auth., 414 B.R. 702, 715 (Bankr. W.D. Wash. 2009). The 

Revised Plan may not legally have the Court set sewer rates for the next 40 years, with the right to 

be exercised by New Warrant Holders to escalate those rates under certain circumstances locks in 

the County’s future rate setting and spending decisions, is a violation of 11 USCA §904. 

 
H. The Debtor’s Attempt to Deny Ratepayer/Creditors the 

Protection of Part II of the Rules By Mooting AP Case 120 
Claims with Plan Confirmation Hearings Violates 
Bankruptcy Procedural Rule 7001. 

 
A "claim" is a "right to payment, whether or not such right is reduced to judgment, 

liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, 
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equitable, secured, or unsecured." 11 U.S.C. § 101(5)(A). A "debt" is "liability on a claim." 11 

U.S.C. § 101(12). Ratepayer/Creditors "claim" is a "right to payment, whether or not such right is 

reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 

undisputed, legal, equitable, secured, or unsecured." 11 U.S.C. § 101(5)(A). V. W. v. City of 

Vallejo, 2013 U.S. Dist. LEXIS 109145 (D. Cal. 2013).  Because sewer charges and fees are 

secured by an assessment type lien on Ratepayer/Creditors r property connected to the system, 

and Sewer creditors are claiming a right to enforce that lien through the terms of the 1997 

Indenture and through this Plan,  the substantive nature of the property rights held by 

Ratepayer/Creditors, the Debtor/County and the Swap/Warrant holders making a claim to the 

same property interests claimed by the Ratepayer/Creditors  is defined by state law. Chiasson v. J. 

Louis Matherne and Assocs. (In re Oxford Management, Inc.), 4 F.3d 1329, 1334 (5th Cir. 1993); 

see also Butner v. United States, 440 U.S. 48, 55, 59 L. Ed. 2d 136, 99 S. Ct. 914 (1979) 

("Property interests are created and defined by state law. Unless some federal interest requires a 

different result, there is no reason why such interests should be analyzed differently simply 

because an interested party is involved in a bankruptcy proceeding."). Haber Oil Co. v. Swinehart 

(In re Haber Oil Co.), 12 F.3d 426, 435 (5th Cir. La. 1994). Ratepayer/Creditors have a right to 

have those property rights determined in a lawsuit that has been filed as an adversary proceeding. 

Declaratory judgments with respect to the subject matter of the various adversary 

proceedings are also adversary proceedings. Actions for turnover, injunctive relief, and declaratory 

judgments are "adversary proceedings" under the Federal Rules of Bankruptcy Procedure and are 

properly commenced by filing a complaint, not by motion. Bankr. R.P. 7001, et seq. In re Davis,  

40 B.R. 934, 936 (Bankr. D.S.D. 1984) Ratepayer/Creditors’ adversary proceeding is initiated 

under Rules 7001(2), (9) and 7003 of the Federal Rules of Bankruptcy Procedure. (Case 12-00120- 

TBB Doc 64 Filed 04/04/13 Page 8 of 44). An adversary proceeding to determine the validity, 

priority, or extent of a lien proceeds is a lawsuit, incorporating nearly verbatim most of the Federal 
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Rules of Civil Procedure.   Chase Auto. Fin., Inc. v. Kinion (In re Kinion), 207 F.3d 751 (5th Cir.  

Tex. 2000)5 

The preferred method for adjudicating the validity and/or priority of a lien is through 
 
commencement of an adversary proceeding. Indeed, it appears that the weight of authority 

supports adjudicating such matters through adversary proceedings in accordance with 

Fed.R.Bankr.P. 7001. See, e.g., Chase Auto. Fin., Inc. v. Kinion (In re Kinion), 207 F.3d 751, 757 

(5th Cir. 2000); In re Kressler, Civ. A. No. 00-5286, 2001 U.S. Dist. LEXIS 11723, at *9 (E.D.Pa. 

Aug. 9, 2001); In re Nuclear Imaging Systems, Inc., 260 B.R. 724, 731 (E.D.Pa. 2000); In re 

Metro Transportation Co., 117 B.R. 143, 146 (Bankr. E.D.Pa. 1990). In re Brown, 311 B.R. 409, 

413-414 (E.D. Pa. 2004).  As the 5th Circuit in In re Kinion stated: 

 
***if at some point the Kinions believed they had grounds to challenge the secured 
status of Chase's loan, the procedure sanctioned by the Bankruptcy Rules calls for 
an adversary proceeding. See Bankruptcy Rule 7001, et seq. An adversary 
proceeding to determine the validity, priority, or extent of a lien proceeds is a 
lawsuit, incorporating nearly verbatim most of the Federal Rules of Civil 
Procedure. The court's order stripping Chase's lien complied with none of the usual 
procedures. 

 
 

5 Although Debtor has filed an objection to the Claim, to create a contested matter, this objection 
is duplicitous since the existing AP 120 proceeding is the preferred way to determine a validity of 
Sewer Swap/Warrant creditors lien question. (“The objection to a claim initiates a contested 
matter unless the objection is joined with a counterclaim asking for the kind of relief specified in 
Bankruptcy Rule 7001. In addition to the requirements of Rule 9014, which governs contested 
matters, Rule 9004 specifies that the objection contain a proper caption designating it an objection 
to a proof of claim. It has been said that the filing of a proof of claim is tantamount to the filing of 
a complaint in a civil action, see Nortex Trading Corp. v. Newfield, 311 F.2d 163 (2d Cir.1962), 
and the trustee's formal objection to the claim, the answer. See 3 Collier on Bankruptcy para. 
502.01, at 502-16. Upon the filing of an objection, the trustee must produce evidence tending to 
defeat the claim that is of a probative force equal to that of the creditor's proof of claim. Id. at 502- 
17; see also In re Eastern Fire Protection, Inc., 44 Bankr. 140 (Bankr.E.D.Pa.1984).” In re  
Simmons, 765 F.2d 547, 552 (5th Cir. Miss. 1985)). 

 “Chase was never served with notice that its lien would be challenged; it never 
received notice of the hearing date for any such challenge; and no evidentiary 
hearing was held. The court's allowance of thirty days to file a motion for 
reconsideration cannot substitute for the before-the-fact protections of creditors' 
interests embodied in the adversary rules.” 

 
 
Chase Auto. Fin., Inc. v. Kinion (In re Kinion), 207 F.3d 751, 757 (5th Cir. Tex. 2000); Accord, 
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Parker v. Livingston (In re Parker), 330 B.R. 802, 807 (Bankr. N.D. Fla. 2005). The 

Ratepayer/Claimants AP Case 120 Complaint must be resolved in a lawsuit conducted under the 

Federal Rules of Procedure prior to Plan confirmation. 

I. Under 11 USC 943(b)(6) to confirm a plan, any regulatory or electoral 
approval must be obtained, or the plan expressly conditioned on such approval. 
The New  Sewer Warrants under the Plan cannot be acted upon without a 
majority vote  under Amendment 73 of the Alabama Constitution. The vote is a 
condition to confirmation. 

 
 
(See, discussion in Plan Opposition, p. 29) 

 
 

III. CONCLUSION 
 

The County has negotiated long and hard for a settlement but only with one Class of 

claimants—those who had the receiver appointed.  The Receiver appointment was based on the 

validity of the liens on sewer revenues created by the 6th, 9th and 10th supplemental indentures with 

the County Debtor could have but did not challenge.  The County has been working in concert with 

the potentially unenforceable Swap/Warrant Claimants who now have the position of insiders. The 

Rate Increases proposed by these claimants will result in overcharges to the Ratepayer claimants 

of over $10 billion. The impact on the quality of life and disposable income of county citizens is a 

part of Plan confirmation because of the requirement that the Plan be feasible.  In this regard we 

have attached the Declarations of Commissioner Bowman, the county Supervisor on the district 

where the largest number of residents are connected to the Sewer system, Andrew Bennett, the 

Assistant County Assessor, Bessemer cut, and Sheila Tyson -, newly elected City of Birmingham 

councilwoman and a community association leader and public advocate. 

The Revised Plan must reflect both the financial ability to pay and not be forbidden by law. 

We respectfully ask the court to deny the Revised Plan and fashion an order that requires 

a Plan more closely aligned to the Ratepayer/Creditors Alternative Plan.  
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    Dated October 10, 2013 
 

Respectfully submitted, 
 
Law Office of Calvin B. Grigsby 
/s/Calvin B. Grigsby 
Calvin B. Grigsby, Pro Hac Vice Rajan K. Pillai, Pro Hac Vice pending 
Chris Clark, Pro Hac Vice pending 2406 Saddleback Drive 
Danville, CA 94526 
Tel: 415-392-4800 Cell: 415-860-6446 

 

E-Mail: cgrigsby@grigsbyinc.com 
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IN THE UNITED STATES 

BANKRUPTCY COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
 
 
In re:                                                                    ) 

) 
JEFFERSON COUNTY, ALABAMA,              )                  Case No. 11-05736-TBB 
a political subdivision of the State of                 ) 
Alabama,                                                              )                  Chapter 9 

) 
Debtor.                                         ) 

 
 
 
 
 
 
 
 
 
 
 

DECLARATION OF GEORGE BOWMAN 
COMMISSIONER DISTRICT 1, JEFFERSON COUNTY, ALABAMA 

 
 

CHAPTER 9 PLAN OF ADJUSTMENT FOR JEFFERSON COUNTY, 
ALABAMA (DATED June 30, 2013) 

 
 
 
George Bowman, pursuant to 28 U.S.C. § 1746, declares as follows: 
 
 

1.  I am the duly elected Commissioner of district One, of Jefferson County Alabama 
2. I have been the Commissioner of this District for 4 years. 
3. In August 2008, I travelled to New York and met with representatives of the Indenture 

Trustee, Standby Credit Banks and other Holders of the Jefferson County sewer warrants 
issued under the 1997 Indenture. 

4. This meeting ended with a Plan of Refinancing of the Sewer Warrants that died after the 
required State legislation did not pass. 
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5. In November 2011, I brought to the Commission a presentation attached as Exhibit 
1which recommended a write down of the principal amount of the Warrants and a 
restructuring that did not involve any rate increases. 

6. July 19, 2011, I presented the following to the commission the attached copies of all 
Bowman presentations. See Exhibits1 and 2.  

7. The commission on November 9, 2011 embarked upon a bankruptcy filing that I voted 
against. This filing has resulted in a plan of adjustment that requires total sewer rates to 
increase from $140 million to $615 million in 40 years with a total cost of $14.3 billion 
dollars. 

8. Approval of this plan has cost the county over $25 Million in legal fees conservatively 
(see exhibit 3 plus the legal fees of the Indenture trustee which are in excess of $2 million 
and professional fees of the receiver and others which I am informed is a roughly equal 
amount.  All of these fees are paid by the ratepayers of Jefferson County.This Plan will 
have a disastrous impact on District 1 

9. This Plan will have a disparate impact on the two poorest districts in the County. 
10. Within these two districts are the majority sewer rate payers and they are primarily poor 

and black. 
11. Only forty percent of the County pays sewer rate and eighty percent of that is poor and 

black. 
12. Under the newly constructed sewer rate plan, rates increase to the financial detriment of 

the community taking anywhere from 12 percent to 25 percent of the income of 
individuals with fixed income. 

13. This devastating impact will reverberate throughout the County potentially causing the 
economic collapse of Jefferson County. 

14. This new plan decreases the potential of accumulated family wealth. 
15. Decreases the potential to sell homes. 
16. Decreases property values. 
17. Two billion dollars of the Jefferson County Sewer Debt is tied to criminal activity. 
18. The residents of our community have seen their monthly sewer bills quadrupled in the past 

15 years.  
19. See exhibit 4, articles from The Birmingham News agreeing with my position. 

 
 
I declare under penalty of perjury that the foregoing is true and correct.  
Executed on July 29, 2013, at Birmingham, Alabama  
 /s/ George Bowman  
George Bowman 
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