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Desc

1 I N THE UNI TED STATES BANKRUPTCY COURT
2 FOR THE NORTHERN DI STRI CT OF TEXAS
3 DALLAS DI VI SI ON
4 In re: 8§
8§
5 H GHLAND CAPI TAL §
MANAGEMENT, L. P., 8 Chapter 11
6 8 Case No. 19-34054 (sgj)
Reor gani zed Debt or. 8
7 8§
8§
8§
10 REMOTE ORAL DEPOSI TI ON OF
11 TI MOTHY JOSEPH COURNOYER
12 NOVEMBER 13, 2024
13 VI A VERI TEXT VI RTUAL
14
15
16 REMOTE ORAL DEPCSI TI ON OF
17 TI MOTHY JOSEPH COURNOYER, produced as a witness at the
18 i nstance of Hi ghland CLO Managenent, Ltd. and duly
19 sworn, was taken in the above-styled and nunbered
20 cause on the 13th of Novenber 2024, from1l:00 p.m to
21 2:44 p.m CST, before Jennifer Quick Davenport, CSR in
22 and for the State of Texas, reported by machine
23 shorthand, in the Gty of Dallas, County of Dall as,
24 State of Texas, pursuant to Notice and the Federal
25 Rul es of Civil Procedure.
Page 1
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1 APPEARANCES 1 PROCEEDINGS
2 FOR HIGHLAND CAPITAL MANAGEMENT, L.P. ,
AND THE WITNESS: 2 THE REPORTER: Going on the record at
3 John A. Morris 3 1:00 p.m. My nameis Jennifer Davenport, Texas
Hayley Winograd .
4 Pachulsi Stang Ziehl & Jones LLP 4 Shorthand Reporter Number 1683. | am reporting the
780 Third Avenue, 34th Floor 5 deposition by stenographic means remotely from Dallas,
5 New York, New York 10017-2024 6 Texas. Thewitnessislocated in Dallas, Texas.
212.561.7700 i ,
6 jmorris@pszjlaw.com 7 Will al counsel please state their
hwinograd@pszjlaw.com 8 appearances for the record at thistime.
7 o . .
8 FORHIGHLAND CLO MANAGEMENT, LTD.: 9 MR. AIGEN: Michael Aigen from Stinson on
Michael P. Aigen 10 behaf of Highland CLO Management, Ltd., and I'm here
9 Deborah Deitsch-Perez 11 with my partner Deborah Deitch-Perez and my paralegal
STINSON LLP .
10 2200 Ross Avenue, Stite 2900 12 Tricia Tomasky.
Dallas, Texas 75201 13 MR. MORRIS: ThisisJohn Morrisfrom
11 214.560.2201 : . . .
michael .aigen@stinson.com 14 Pachulski Stang Ziehl & Jones for Highland Capital
12 deborah.deitschperez@stinson.com 15 Management, L.P. I'm herewith my colleague Hayley
13 16 Winograd, and we're here representing the witness
ALSO PRESENT:
14 Patricia Tomasky 17 today.
15 18 TIMOTHY JOSEPH COURNOYER,
i? 19 having been first duly sworn or affirmed, testified as
18 20 follows:
%g 21 EXAMINATION
21 22 BY MR. AIGEN:
22 23 Q. Good afternoon, Mr. Cournoyer.
o 24 A. Hello.
25 25 Q. Canyou state your full name for the record,
Page 2 Page 4
1 INDEX 1 please?
2 WITNESS PAGE 2 A. Timothy Joseph Cournoyer.
3 TIMOTHY JOSEPH COURNOYER 3 Q. Andyou're an attorney; isthat correct?
4 EXAMINATION BY MR. AIGEN 4 4 A. | am
5 CORRECTIONSMADE BY WITNESS 72 5 ' Fai t that , all f
6 SIGNATURE OF WITNESS 73 Q. Far to say that you're ge;‘er y awareo
7 REPORTER'S CERTIFICATION 74 6 what goes on with a deposition”
8 EXHIBITS IDENTIEIED 7 A. Yes, dthough I've only been deposed once
9 Exhibit1-  Email chain, topbeing 23 8 before.
10-27-2017 Bodden to 9 Q. I'll go over acouple of the ground rules
10 ~ Sevillaand others . 10 pretty quickly, but | assume | don't need to go
11 Exhibit 2 - 1-18-2018 Qournpyer, Kim, 24 11 through them in full detail.
and others email chain 12 But you understand we're here so | could
12 13 ask you some questions and hopefully get some
Exhibit3-  1-19-2018 Acknowledgement 38 y > q petully 9
13 and Waiver 14 answers:
14 15 A. Understood.
15 16 Q. And asyou just did, to the extent you can,
16 17 please answer audibly rather than with a shake or nod
17 18 of the head so the court reporter can take it down.
18 19 Does that make sense?
;g 20 A. Yes, itdoes.
n 21 Q. And I will do my best to not interrupt you,
2 22 but I'm surel will, so I'll do my best to let you
23 23 answer your question in full. And I'll ask that you
24 24 do your best to let me ask my -- sorry. I'll let you
25 25 answer the question in full, and I'll ask that you let
Page 3 Page 5
2 (Pages2-5)
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25 Q. Can you state your full name for the record,
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1 please?

2 A. Timothy Joseph Cournoyer.

3 Q. And you're an attorney; is that correct?

4 A. I am.
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1 me ask the question in full before your answer. 1 markets group, and got some experience to private
2 Does that make sense? 2 funds and capital markets and particularly
3 A. Makes sense. 3 credit-focused fundsin that role.
4 Q. And if you don't understand a question, which 4 When | joined Highland, | would consider
5 will certainly happen at times, feel freeto tell me 5 myself to be sort of a point transactional attorney
6 that the question makes no sense or you don't 6 for stuff that was going onin what I'll call the
7 understand it, and | will gladly rephraseit for you. 7 private fund side of the Highland complex.
8 Does that make sense? 8 The distinction, | guess, I'll draw there
9 A. Makes sense. 9 isthere'swhat | call aprivate fund platform and a
10 Q. You said you've been deposed afew times 10 retail platform, you know, funds that were regulated
11 before? 11 by the Investment Company Act versus with, you know,
12 A. Just once before. 12 larger institutional investors. So | was working on
13 MR. MORRIS: Object to the form of the 13 theprivate side.
14 question. 14 | did alot of things, right? As| sit
15 Q. (By Mr. Aigen) Wasthat related to Highland? 15 heretoday, what | can think of is, you know, fund
16 A. It was, yeah -- well, it was -- actually, it 16 formation; reviewing, you know, fund-governing
17 wasin aproceeding that Highland wasn't a party to, 17 documents, investor subscriptions, and redemptions
18 but it was Josh Terry dispute with some either Dondero 18 from those funds.
19 or Dondero-affiliated entities. 19 Wehad CLOs. There were private
20 Q. Canwe-- | just want to start off with a 20 equity-focused funds that were doing transactions,
21 little bit of your background. 21 M&A-typetransactions, and | may have worked on those.
22 Can you just give me at a high level your 22 Thingslike NDAS, just any number of transactional
23 educationa background, where you went to school and 23 matters.
24 what degrees you got? 24 Q. And so you started in April of 2016. Between
25 A. Sure. Went to Emory University in Atlanta 25 then and let's say the time of the Highland bankruptcy
Page 6 Page 8
1 for undergrad. Graduated in 2007. 1 in October of 2019, did your position change in any
2 Went to New Y ork University School of Law 2 way at Highland?
3 and graduated in 2010. 3 A. Yesh. At some point prior to or around the
4 | stayed in New Y ork after law school, 4 time of the bankruptcy, | became more involved with
5 and| worked at O'Melveny Myers and Paul, Weiss. | 5 the private equity platform in a business capacity.
6 did two secondments at Apollo Capital Management while| 6 My title today is managing director and assistant
7 | wasat Paul, Weiss. 7 genera counsdl, so | kind of, you know, wear both
8 | moved to Dallas in 2013 and worked for 8 hats, depending on the task at hand.
9 Thompson & Knight herein Dallas, and then | joined 9 Q. | asked you before what your duties and
10 Highland Capital Management in -- | think it was April 10 responsibilities were, and you went into that.
11 2016. 11 At any point prior to the Highland
12 Q. When you joined Highland in April 2016, what 12 bankruptcy, did those duties and responsibilities
13 wasyour position? 13 changein any significant way?
14 A. Assistant general counsel. 14 A. Inwhat way?
15 Q. And did you report to Mr. Ellington? 15 Q. Youtold mewhat you did. And | was asking
16 A. | reported to Scott Ellington and Thomas 16 what you did not at your whole time at Highland. |
17 Surgent but ultimately Scott Ellington. 17 wasjust asking when you were just assistant general
18 Q. And as associate general counsel, generally 18 counsdl, did those --
19 what were your duties and responsibilities? 19 A. | mean, there -- there may have been other
20 A. It was assistant general counsel. Not that 20 things. Asbest | can recal right now, the largest
21 it'sameaningful difference, but that was the title. 21 most significant change | can recollect isthat |
22 | primarily -- | was a transactional 22 became more involved with the private equity platform
23 attorney. Prior to joining Highland, | mostly worked 23 and the portfolio companies that sat there.
24 on mergers and acquisitions transactions. | did do 24 Q. And you said you reported to Mr. Ellington
25 the secondment at Apollo, which wasin their capital 25 and Mr. Surgent, but it was primarily Mr. Ellington;
Page 7 Page 9
3 (Pages6-9)
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1 markets group, and got some experience to private

2 funds and capital markets and particularly

3 credit-focused funds in that role.

4 When I joined Highland, I would consider

5 myself to be sort of a point transactional attorney

6 for stuff that was going on in what I'll call the

7 private fund side of the Highland complex.

8 The distinction, I guess, I'll draw there

9 is there's what I call a private fund platform and a

10 retail platform, you know, funds that were regulated

11 by the Investment Company Act versus with, you know,

12 larger institutional investors. So I was working on

13 the private side.

14 I did a lot of things, right? As I sit

15 here today, what I can think of is, you know, fund

16 formation; reviewing, you know, fund-governing

17 documents, investor subscriptions, and redemptions

18 from those funds.

19 We had CLOs. There were private

20 equity-focused funds that were doing transactions,

21 M&A-type transactions, and I may have worked on those.

22 Things like NDAs, just any number of transactional

23 matters.
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20 Q. Can we -- I just want to start off with a

21 little bit of your background.

22 Can you just give me at a high level your

23 educational background, where you went to school and

24 what degrees you got?

25 A. Sure. Went to Emory University in Atlanta

Page 7

1 for undergrad. Graduated in 2007.

2 Went to New York University School of Law

3 and graduated in 2010.

4 I stayed in New York after law school,

5 and I worked at O'Melveny Myers and Paul, Weiss. I

6 did two secondments at Apollo Capital Management while

7 I was at Paul, Weiss.

8 I moved to Dallas in 2013 and worked for

9 Thompson & Knight here in Dallas, and then I joined

10 Highland Capital Management in -- I think it was April

11 2016.

12 Q. When you joined Highland in April 2016, what

13 was your position?

14 A. Assistant general counsel.

15 Q. And did you report to Mr. Ellington?

16 A. I reported to Scott Ellington and Thomas

17 Surgent but ultimately Scott Ellington.

18 Q. And as associate general counsel, generally

19 what were your duties and responsibilities?

20 A. It was assistant general counsel. Not that

21 it's a meaningful difference, but that was the title.

22 I primarily -- I was a transactional

23 attorney. Prior to joining Highland, I mostly worked

24 on mergers and acquisitions transactions. I did do

25 the secondment at Apollo, which was in their capital
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24 Q. And you said you reported to Mr. Ellington

25 and Mr. Surgent, but it was primarily Mr. Ellington;
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1 isthat correct? 1 Q. And who do you report to at Highland?
2 A. Wédll, day to day, Scott Ellington wasn't in 2 A. Inmy assistant general counsel capacity, it
3 theoffice very often. Thomas Surgent wasin the 3 would be Thomas Surgent. |n my managing director
4 office amost every day. So, | mean, | worked with 4 capacity, it would be Jim Seery.
5 Thomasvery closely. And so | think, you know, Thomas | 5 Q. Weregoing to talk about a couple of
6 reported to Scott in his -- Thomas's deputy general 6 entitiestoday, and I'm going to use shorthand names
7 counsel role, and | reported to both of them. But, | 7 for them. So thefirst entity | want to put out
8 mean, day to day, | was interacting with Thomas 8 isthe-- isthe entity I'm representing here, and
9 certainly alot more than Scott. 9 it'scalled Highland CLO Management, Ltd.
10 Q. Didyou ever report directly to Mr. Dondero? 10 Areyou familiar with that entity?
11 A. Not that I'm aware of. | had discussions 11 A. Yes, | am.
12 with him directly, but in terms of how the org chart 12 Q. And I'll refer to that entity as HCLOM L td.
13 wasset up, | don't believe that | did. 13 Will that work for you?
14 Q. Andwe'll getinto it in more detail. 14 A. That worksfor me.
15 But did you ever have discussions with 15 Q. And there's another entity that we'll talk
16 Mr. Dondero about any of the issues related to this 16 about at some point called Highland CLO Management,
17 transaction? 17 LLC.
18 MR. MORRIS: Objection to the form of the 18 Areyou familiar with that entity?
19 question. 19 A. | amaso familiar with that one.
20 A. Not -- not that | can specifically recall. 20 Q. And will it work for you if, when I'm
21 However, | have seen calendar invites, meeting invites 21 referring to that entity, | say HCLOM LLC?
22 that suggest we were in meetings together, and my 22 A. That works for me.
23 belief isthat, yes, but | don't have a specific 23 Q. Those will be the two entities we're mostly
24 recollection. 24 talking about today. If another entity comes up, I'll
25 Q. (By Mr. Aigen) Okay. WEell get into those. 25 try to usethe full name. But if you don't know who
Page 10 Page 12
1 Y our current title is managing director 1 I'mtalking about, please stop me and let me know, and
2 andyou said assistant or associate general counsel? 2 then| apologizeif | do that.
3 A. Assistant general counsel. 3 A. Will do.
4 Q. And how would you describe your duties and 4 Q. Let'sstart with HCLOM Ltd.
5 responsihilities now? 5 You're familiar with that entity; is that
6 A. Well, | was primarily working on the 6 correct?
7 monetization and sale effort, | guessin accordance 7 A. Yes.
8 with the bankruptcy plan of reorganization, to 8 Q. Didyou have any role with respect to its
9 monetize the different privately held portfolio 9 formation?
10 companiesthat were on the platform either held by 10 A. | do not recall having arole with respect to
11 Highland or funds or accounts that Highland managed. 11 itsformation, and my recollection, | think, is
12 In addition to that, you know, on the 12 corroborated by emailsthat | have seen, you know,
13 assistant general counsel side of things, you know, | 13 leading up to today. It was another individua |
14 till review and negotiate legal contracts, right, 14 think that reached out and sort of handled the
15 that involve Highland. 15 formation of that entity.
16 There's anumber of things. Some of the 16 Q. And was that JP Sevilla?
17 things| can think of right now, | mean, | worked on 17 A. ltwas.
18 the exit financing, you know, when we were coming out | 18 Q. Okay. And who was he reaching out to?
19 of bankruptcy. There'sdifferent commercial 19 A. Attorneys at Maples and Calder in the Cayman
20 agreementsthat come across my desk fromtimetotime | 20 Islands.
21 for review or negotiation. 21 Q. Do you have any understanding asto why this
22 There till are matters involving our 22 entity was being created?
23 private funds and accounts that we manage, and | may 23 MR. MORRIS: Objection to the form of the
24 beinvolved in those. I'm sure there's other things 24 question.
25 aswaell. 25 A. So asbest | can recall today, there were

Page 13
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1 is that correct?

2 A. Well, day to day, Scott Ellington wasn't in

3 the office very often. Thomas Surgent was in the

4 office almost every day. So, I mean, I worked with

5 Thomas very closely. And so I think, you know, Thomas

6 reported to Scott in his -- Thomas's deputy general

7 counsel role, and I reported to both of them. But, I

8 mean, day to day, I was interacting with Thomas

9 certainly a lot more than Scott.
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1 Your current title is managing director

2 and you said assistant or associate general counsel?

3 A. Assistant general counsel.

4 Q. And how would you describe your duties and

5 responsibilities now?

6 A. Well, I was primarily working on the

7 monetization and sale effort, I guess in accordance

8 with the bankruptcy plan of reorganization, to

9 monetize the different privately held portfolio

10 companies that were on the platform either held by

11 Highland or funds or accounts that Highland managed.

12 In addition to that, you know, on the

13 assistant general counsel side of things, you know, I

14 still review and negotiate legal contracts, right,

15 that involve Highland.
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1 Q. And who do you report to at Highland?

2 A. In my assistant general counsel capacity, it

3 would be Thomas Surgent. In my managing director

4 capacity, it would be Jim Seery.
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4 Q. Let's start with HCLOM Ltd.

5 You're familiar with that entity; is that

6 correct?

7 A. Yes.
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21 Q. Do you have any understanding as to why this

22 entity was being created?
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25 A. So as best I can recall today, there were
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1 three entities that were formed, all on the same date, 1 Q. And this-- this understanding that it was
2 all pursuant to the same email to Maples and Calder 2 created to take or strip the assets out of Acis, do
3 attorneys, one of which was HCLOM, HCLOM Ltd. 3 you believethat it is an understanding you had at the
4 And thisiswhere it's difficult to sort 4 time the Ltd. was being formed or something you
5 of differentiate, right, like, what | remember 5 gathered years later as part of thislitigation?
6 specifically from seven, six, seven, eight years ago 6 A. That's-- that'sreally difficult to parse.
7 versus documents and communications that I've reviewed 7 And part of the reason for that, | think, isthat |
8 more recently. 8 don't know that | really had perfect information asto
9 But my general belief and understanding 9 all that was going on, right, with the Josh Terry
10 wasthat HCLOM Ltd., along with the other two entities | 10 litigation and arbitration, what strategic decisions
11 that were formed on that same date, were all set up to 11 may be, you know, taking place with regards to trying
12 become transferees, for lack of a better word, of 12 toresolvethat or not resolveit.
13 assetsthat were previously held by Acis Capital 13 So | suppose the answer is|'m not
14 Management, LP. 14 sure--
15 Q. (By Mr. Aigen) And what isthe basis for 15 Q. Okay.
16 that belief? Where do you believe you learned that? 16 A. --to your question.
17 A. Well, | know it came right on the heels of 17 Q. Sositting -- it'saweird question.
18 the arbitration award in the Josh Terry matter. 18 So sitting here today, do you believe
19 | also do have an actual specific 19 that back in 2017, you actually believed that Ltd. was
20 recollection from that time of Scott Ellington being 20 being created to take the assets out of Acis?
21 inthe office quite abit around thistime. And that 21 A. | --1think | have abelief that it was set
22 was actually unusua from my memory. Y ou know, | 22 upto, as| said, become the transferee of these
23 think I had been at Highland 12, 14 months, something 23 assets. What the real purpose of doing that was, |
24 likethat, at that point. | mean, | could be wrong 24 don't -- | don't know that | knew at the time.
25 about this, but my recollection is| probably have 25 Q. Okay. So at thetime, you at least believe
Page 14 Page 16
1 seen Scott in person half adozen times, maybe, right, 1 you were aware that Ltd. was being set up to receive
2 up until that point. 2 theassets of Acis.
3 But the Josh Terry arbitration was going 3 Isthat fair to say?
4 on. Theaward comesdown. And Scott'sin the office 4 A. Yes.
5 alot. Anditwas absolutely, you know, my -- my 5 Q. And what do you believe your basis was for
6 general recollection isthat these entities were set 6 that? How did you learn that at the time?
7 up to take assets of Acisfollowing that arbitration 7 A. I'm not sure how to answer that, right,
8 award. 8 because| can't remember seven years ago, you know,
9 Q. Atthetimethat Ltd. was being created, were 9 thiswas the moment somebody said something, right, to
10 you involved in any -- any conversations where someone | 10 give me that belief, but it ismy belief.
11 indicated that the reason that Ltd. was being formed 11 Q. Andthat'sfine. All I'mtryingtodois
12 wasto strip the assets of Acis? 12 figure out if you get on the stand one day and say,
13 A. | don't recall whether anyone used the phrase 13 Hey, | remember all these conversations where we
14 "strip the assetsfrom Acis." And | don't havea 14 discussed Ltd. when it was being formed, | just want
15 gpecific recollection of, you know, | met or discussed 15 to hear about that now.
16 with X, Y, Z personon X, Y, Z date, and this 16 So I'm just asking, sitting here today,
17 specificaly was said. 17 doyou recall any conversations at the time Ltd. was
18 But | do have a general recollection 18 being formed about the fact that it may have been
19 that, yes, you know, these entities were being formed. 19 formed so that it could take the assets from Acis?
20 There was this monetary award, right, in the 20 A. Around thistime, generaly, as| said, |
21 arbitration. 21 remember Scott Ellington being in the office alot. |
22 And | remember not just the direction 22 do have arecollection of meetings taking place.
23 that we're moving assets out of Acis but that there 23 There was a conference room called the "bois d'arc"
24 was quite a bit of time pressure and that it had to 24 conference room that was right near the legal
25 happen quickly. 25 department and where all of ussat. Therewasa

Page 17
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1 three entities that were formed, all on the same date,

2 all pursuant to the same email to Maples and Calder

3 attorneys, one of which was HCLOM, HCLOM Ltd.

4 And this is where it's difficult to sort

5 of differentiate, right, like, what I remember

6 specifically from seven, six, seven, eight years ago

7 versus documents and communications that I've reviewed

8 more recently.

9 But my general belief and understanding

10 was that HCLOM Ltd., along with the other two entities

11 that were formed on that same date, were all set up to

12 become transferees, for lack of a better word, of

13 assets that were previously held by Acis Capital

14 Management, LP.
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Page 19

1 conference room that attached to Scott's office, 1 October 27th 12:07 p.m. on this whole email chain.
2 right? 2 MR. MORRIS: So let mejust interject
3 | remember there being meetings, multiple | 3 here, Tim. | don't know that you've ever taken a --
4 meetings, around that time, Josh Terry and the 4 given adeposition by Zoom before.
5 arbitration being the general subject of those 5 THE WITNESS: | have not.
6 meetings. | can't remember if they took place prior | 6 MR. MORRIS: It'salittle avkward
7 totheformation of HCLOM Ltd., after, at thesame | 7 because you're not in the room with the lawyer or the
8 time, and | can't remember specifically what was said 8 documents, and | would just encourage you to ask
9 inany, you know, one of those meetings. 9 Mr. Aigen to show as much of the document as you think
10 Q. And we can bring them up if it helps, but | 10 isnecessary to have afull understanding of context
11 think you said you saw these already. 11 andterms.
12 There were emails where Mr. Sevillawas | 12 MR. AIGEN: Yeah. And to help probably
13 getting these companies created by Maples. 13 put thisinto context, the first email is not actually
14 Do you remember seeing those emails? 14 onthelast page. It'sthe second -- well, it looks
15 A. | do remember seeing those. 15 likeit'sPage 4 of 6. There's an email from JP.
16 Q. And we can bring them up, but are you aware| 16 Scroll down alittle more. Y eah, right there.
17 that within that chain, you were eventually addedto |17 Q. (By Mr. Aigen) Takealook at it. Thisis
18 that email correspondence of the asking for these 18 whereit starts.
19 entitiesto be created? 19 Does this ook -- | know you're not on
20 A. Yes. | mean, | think there was alengthy 20 this, but you testified that you're aware that
21 correspondence, right, over anumber of months with 21 Mr. Sevillais the one who asked to get these funds
22 respect to the different entities that are the subject | 22 put together.
23 of theemail. | do know at some points| may have |23 So let mejust ask you is this an email
24 been copied in. But | aso know that, you know, in | 24 that you have seen before?
25 responding to your discovery requests, right, and 25  A. Itlooksfamiliar, and | believe I've seen
Page 18 Page 20
1 being part of the team that was pulling together those 1 thisemail before.
2 communications, there were lots of communications that 2 Q. And that, if you see, is dated October 26th.
3 |wasn'ton. 3 And then if you scroll back up to the
4 Q. And | guesswhat I'm asking do you have any 4 first page, you can see, like | said, you seem to be
5 recollection as to why you would have been added to 5 added on to it near the top when they're still sort of
6 that email chain about the formation of HCLOM Ltd.? 6 discussing putting thistogether. That's sort of the
7 A. Specifically, no. | mean, | can guessasto 7 next day.
8 why that is. 8 So my question again is simply any idea
9 Q. And we can -- why don't we bring it up. It 9 why you seem to have been added to this email chain by
10 might make things easier. 10 Mr. Sevilla?
11 MR. AIGEN: Tricia, if you can, put Tab 7 11 A. Yeah. | guessreally isthe question do |
12 onthescreen. Thiswill bethe email. | think we 12 recall as of that time, or do | have any ideawhy --
13 called it Bodden October 27, 2017 email. 13 Q. Let'sstart with sitting here today.
14 MR. MORRIS: Can you give me -- | need 14 Sitting here today, do you have any idea
15 theBatesnumber. That'sall. 15 why you were added to an email chain about the
16 MR. AIGEN: Oh. Well, we'll get it from 16 formation of HCLOM Limited?
17 thescreen. | don't have a printed-out copy. 17 A. Yeah. My guessis because ultimately |
18 So the Bates label 1ooks to be HCLOM419. 18 worked on a number of the transfers that took place,
19 Q. (By Mr. Aigen) And | know usually you work 19 right, with assets being transferred to these entities
20 onthese on reverse order to understand it, but if you 20 that were set up.
21 look at thefirst page, you can see up top you're on 21 Q. Okay. And when you say "the transfers,"
22 that email, and then on the middle of that page, 22 you're talking about transfers out of Acisinto other
23 you'reonit, and then on the bottom of that page, 23 Highland-owned entities?
24 you're not. 24 A. Yeah. And, | mean, there were a number of
25 So it appears you got added on to the 25 assets. Some may have been transfers. Some may have
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1 been -- taken some other form. But the end resullt, 1 HCLOMA418. And, obvioudly, it probably makes senseto
2 you know, being the same, right, something that was 2 dtart from the bottom and -- actually, let me ask you
3 formerly sitting underneath Acis, you know, being 3 just thefirst question.
4 removed from Acis and placed into one of these 4 Have you ever seen this document before?
5 entities. 5 A. Yes, | have.
6 Q. And | asked you asimilar question to what 6 MR. AIGEN: And for therecord, let's
7 1'm about to ask you about conversations before, so 7 mark this one as Exhibit 2.
8 I'm switching to documents. 8 (Exhibit No. 2 marked.)
9 Have you ever seen any documents or 9 Q. (By Mr. Aigen) Can you tell me when you
10 emailsthat indicated to you that the purpose of 10 remember seeing this document?
11 creating Ltd. wasto be atransferee of assets from 11 A. Sometimein the last three months.
12 Acis? 12 Q. Andit'sdated 2018. Do you happen to have a
13 A. I'mtryingtorecall. Thebest| can 13 recollection of seeing it on or -- in or about 2018,
14 recollect today, | have not seen a communication 14 or you just don't remember?
15 where, you know, at the time, right, the entity is 15 A. | do not have a specific memory of
16 formed, somebody said it's being formed for this 16 January 18, 2018 regarding this email or otherwise. |
17 purpose. 17 do recall seeing this email more recently in the past
18 | believe, asbest as | can recall today, 18 few months.
19 very shortly in time, though, right, following the 19 Q. Andin thisemail, Mr. Klos was asking you --
20 formation of at least HCLOM Ltd. and also Highland HCF | 20 oh, | apologize.
21 Advisor, Ltd., things happened, right, where assets 21 Mr. Kloswas first asking Ms. Kim, "Do
22 were moved or put in place in those entities. 22 you have the ownership for Highland CLO Management,
23 Q. It'sfair to say, then, you don't remember 23 Ltd.?
24 having any conversations with anyone or seeing any 24 Do you see that?
25 specific documents where it was stated that the 25 A. | do.
Page 22 Page 24
1 purpose of creating Ltd. was to be arecipient of 1 Q. Andthen she asks you the same question and
2 assetsof Acis; isthat correct? 2 cc'sMr.Klos.
3 A. Specific recollection, again, no. But | do 3 Do you see that?
4 have agenera recollection, right, you know, 4 A ldo.
5 that's-- that's why these entities were set up, and 5 Q. And then your responseis"JP hasthat info,
6 there was no other purpose for them being set up. 6 but | don't think we've done anything with that entity
7 Q. And that makes sense that | get it's your 7 yet"
8 general recollection. But if there was some specific | 8 Do you see that?
9 basisfor you remembering it, whether it'sa 9 A.ldo.
10 conversation or email, | would just want to get into | 10 Q. And I just want to seeif you can give me any
11 that, but if it's your general recollection, that's 11 context to this.
12 fine, too. Again -- 12 Do you have any recollection asto
13 A. Not -- not that | can recall at this moment. 13 whether people were asking about the ownership
14 If I think of it later, I'll let you know. 14 interestin Ltd. at this point in time?
15 Q. Fair enough. Fair enough. 15  A. No, | do not have any specific recollection
16 MR. AIGEN: Tricia, actualy, for the 16 of people asking about the ownership of HCLOM Ltd.,
17 record, let's mark this exhibit as Exhibit 1. 17 you know, on that date.
18 Nothing you have to do, Mr. Cournoyer. 18 Q. Andjust in general, do you have any
19 (Exhibit No. 1 marked.) 19 recollection of people having discussions with you or
20 MR. AIGEN: Tricia, let'stakethisdown, |20 email correspondence about trying to figure out who
21 and can we put up Tab Number 12, which isanother | 21 the owners were of the entity?
22 email from January 18th, 20187? | think thisisa 22 A. Specificaly, no.
23 shorter one. You can -- it'sall on one page, 23 Q. Didyou discuss this email with Mr. Klosin
24 athough we can only see -- actually, wecan seeit | 24 preparation for today's deposition at al to try to
25 al here. Thisisthe entire document. It's 25 refresh your recollection?
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1 A. I've had lots of conversations with Mr. Klos, 1 of different entities with similar names and alot of
2 firstredly in preparing Jim Seery for his deposition 2 different transactions and restructurings that were
3 as30(b)(6) witness. | don't recall having discussed 3 taking place over whatever, the three- or four-month
4 thisemail specificaly with him. 4 period leading up to January 18th, 2018. And it was
5 Q. And we started off on this. | asked about 5 certainly difficult to keep that straight in your
6 theformation, and let mejust sort of close that 6 head, right, without referring back to the documents
7 loop. 7 because things were formed very quickly. Maybe
8 Did you have any role with respect to the 8 something else happened with it; maybe it didn't.
9 formation of Ltd.? 9 Maybeit sat there.
10 A. No, not that | recall. And it's emails such 10 And so | do have ageneral recollection
11 asthisthat, you know, sort of corroborate my 11 of needing to go back frequently to review the docs,
12 recollection where, you know, if | had known or if | 12 right, when questions were asked about all of these
13 had access to the information to answer the question, 13 entities that were formed around thistime and all of
14 my expectation is| would have answered it. | don't 14 thesetransfersthat took place around thistime.
15 have a specific recollection, but that's what | would 15 But, yeah, that'sjust agenera -- a
16 have expected to see, and instead | was asking JP if 16 general memory.
17 he had the information. 17 Q. Wéll, sitting here today, do you remember any
18 Q. Any ideawhy Mr. Kloswould be asking you 18 specific work you did at Highland related to
19 about this specific entity? 19 HCLOM Ltd.?
20 A. Wéll, hefirst asked Helen Kim. | guess he 20 A. | know that | reviewed the transfer agreement
21 never asked me specifically, right? 21 and that JP drafted, but | have that knowledge from
22 Helen Kimwas aparalegal, and |, at 22 having reviewed email communications more recently.
23 least, had a practice of any time | had executed 23 Q. Other than reviewing your emails as part of
24 documents, | forwarded them to Helen in order for her 24 preparation for thislitigation, you have no
25 to save them down on our internal SharePoint system. 25 recollection asto any work that you did related to
Page 26 Page 28
1 And so sheis sort of the starting place, 1 HCLOM Ltd.; isthat correct?
2 you know, anyone that had been around Highland for a 2 A. Not specifically. It wouldn't have surprised
3 long time would probably reach out to for a question 3 meeither way, you know.
4 suchasthis. 4 Q. Do you remember any discussions you had with
5 But, you know, what this suggests to me 5 anyone else at Highland about HCLOM Ltd.? And were
6 isno such document was ever forwarded to her, and | 6 talking about prior to the Highland bankruptcy.
7 didn't know it as of that time either. At least 7 A. Oh. Again, | absolutely have general
8 that'swhat the email suggeststo me. 8 recollections of discussions with folks like
9 Q. Soasof, let's say, the date of this email, 9 JP Sevilla, Isaac Leventon, Scott Ellington.
10 whichisJanuary 2018, you told me you had no role 10 | can't remember exactly when they had --
11 with respect to the formation of the Ltd. entity. 11 what was said in any specific conversation or meeting,
12 A. Uh-huh. 12 et cetera. But | have ageneral recollection of that,
13 Q. Subsequent to its formation, do you remember 13 and | have ageneral recollection of HCLOM Ltd., along
14 doing any work at all with respect to the Ltd. entity? 14 with all these other entities, being a topic of
15 A. Specific recollection, again, from seven 15 discussion.
16 yearsago, no. 16 Q. Wereyou involved in any discussions with
17 I know that the note, the note from the 17 Mr. Dondero about HCLOM Ltd. in any way?
18 Acis participation agreement, was purportedly assigned 18 Again, not that | can specifically
19 toHCLOM Ltd. prior to January 18, 2018. 19 recal. | will caveat that answer by saying | have
20 Q. Isthat something you knew at thetime, or is 20 seen meeting invites, right, that suggests | was one
21 that something you learned as part of this litigation? 21 of anumber of Highland employees, right, that werein
22 A. | don't know for sure. | would guessthat | 22 meetings around this time where it appears this was
23 probably would have known it at the time. 23 thetopic of discussion, but | can't specifically
24 Maybe to provide some additional context, 24 recall, you know, seven years ago.
25 | also have ageneral recollection of there were alot 25 Q. Sitting here today, do you remember any
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13 Q. Subsequent to its formation, do you remember

14 doing any work at all with respect to the Ltd. entity?

15 A. Specific recollection, again, from seven

16 years ago, no.

17 I know that the note, the note from the

18 Acis participation agreement, was purportedly assigned

19 to HCLOM Ltd. prior to January 18, 2018.
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17 Q. Well, sitting here today, do you remember any

18 specific work you did at Highland related to

19 HCLOM Ltd.?

20 A. I know that I reviewed the transfer agreement

21 and that JP drafted, but I have that knowledge from

22 having reviewed email communications more recently.
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1 specific discussions? Because you told me there might 1 Q. And the assignment you're talking about is
2 have been genera discussions. 2 the November 3rd, 2017 Assignment and Transfer
3 Do you remember anything specific you 3 Agreement; isthat correct?
4 discussed with either Scott, | saac, or JP about 4 A. Yes.
5 HCLOM Limited? 5 Q. And you stated before that it's your belief
6 A. Specifically, as| sit here right now, not 6 that that was drafted by Mr. Sevilla; isthat right?
7 specificaly. 7 A. Inthefirst instance, yes.
8 Q. And at thetime it was being formed, you've 8 Q. What do you mean "in the first instance"?
9 testified that it was your understanding that 9 A. I've aso seen email communications where |
10 HCLOM Limited was being formed in order to receive 10 provided commentsto hisdraft. And I think two
11 assetsfrom Acis; isthat correct? 11 versions of the agreement were actually executed. JP
12 A. Generdly, yes, yeah. 12 sent adocument to the director of HCLOM Ltd., John
13 Q. And at that time, did you believe there was 13 Cullinane, and then | think we subsequently made some
14 anything improper about that? 14 modifications to the agreements and scrapped the first
15 A. | don't -- | don't remember what wasin my 15 one, and he executed the second one.
16 head, you know, seven yearsago. Sol -- | don't 16 Q. And that'swhat | was getting at.
17 recall at the time whether | thought it was proper or 17 Y ou were involved in some way in the
18 improper. 18 preparation of the Assignment and Transfer Agreement;
19 Q. Okay. Fair to say that you remember at the 19 isthat correct?
20 timeit was created why it was being created to 20 A. Yes. Inthat way, having provided comments,
21 receive the assets, but you don't remember whether you 21 yes.
22 believed it was improper or proper at that time? 22 Q. And why were you specifically the one
23 A. Yesh. | don't recall, as| sit here today, 23 providing comments?
24 whether | believed then it was proper or improper. 24 MR. MORRIS: Objection to the form of the
25 Q. And at some point intime, isit fair to say 25 question.
Page 30 Page 32
1 that you did form abelief as to whether forming that 1 A. Yesh, | don't -- | don't specifically recal,
2 entity to receive the assets of Aciswas proper or 2 but it doesn't surprise methat | would have been,
3 improper? 3 just asagenera corporate attorney, you know, on the
4 A. | guess|'m struggling with, you know, how do 4 lega team.
5 you define "proper” or "improper.” But, yeah, | 5 Q. (By Mr. Aigen) And at the time you assisted
6 have-- | have beliefs and impressions and 6 inthe preparation of the Assignment and Transfer
7 perceptions, and I've drawn conclusions since about 7 Agreement, did you believe there was anything improper
8 HCLOM Ltd. and thistransaction. 8 about it?
9 Q. Sitting here today, do you believe that there 9 MR. MORRIS: Objection to the form of the
10 was something improper about creating HCLOM Ltd.to | 10 question.
11 receive the assets of Acis? 11 A. | don't know if thisis adifferent question
12 A. Inand of itself and theoretically, not 12 than what was asked before, but | don't -- | don't
13 necessarily. 13 gpecifically recall seven yearsago if | thought it
14 Q. | don't mean theoretically. | mean -- 14 was proper or improper.
15 A. Yesh. 15 Q. (By Mr. Aigen) And just to be clear, | think
16 Q. -—-inredlity. 16 the previous question | was talking about the
17 A. Yes. So, | mean, inredlity, there'sa 17 formation of Ltd., and that's why this questionisa
18 document, the transfer agreement, right, that 18 little different.
19 purportedly assigns the note to HCLOM Ltd. 19 Does that change your answer in any way?
20 My belief today is that document states a 20 MR. MORRIS: Objection to the form of the
21 number of things that are simply incorrect, and it 21 question.
22 states additional things, obligations, covenants that 22 A. Sameanswer. | don't have a specific
23 HCLOM Ltd. was purportedly going to do, none of which | 23 recollection of what wasin my head at that time.
24 happened and none of which HCLOM Ltd. was ever really | 24 Q. (By Mr. Aigen) Sitting here today, isit
25 capable of making happen. 25 your understanding or belief that there is something
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8 Q. And at the time it was being formed, you've

9 testified that it was your understanding that

10 HCLOM Limited was being formed in order to receive

11 assets from Acis; is that correct?

12 A. Generally, yes, yeah.

13 Q. And at that time, did you believe there was

14 anything improper about that?

15 A. I don't -- I don't remember what was in my

16 head, you know, seven years ago. So I -- I don't

17 recall at the time whether I thought it was proper or

18 improper.
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9 Q. Sitting here today, do you believe that there

10 was something improper about creating HCLOM Ltd. to

11 receive the assets of Acis?

12 A. In and of itself and theoretically, not

13 necessarily.



patricia.tomasky
Highlight
16 Q. And that's what I was getting at.

17 You were involved in some way in the

18 preparation of the Assignment and Transfer Agreement;

19 is that correct?

20 A. Yes. In that way, having provided comments,

21 yes.
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1 improper about the Assignment and Transfer Agreement? | 1 issueswith the transactions?
2 MR. MORRIS: Objection to the form of the 2 A. | don't have a specific recollection of
3 question. 3 telling somebody that at the time.
4 A. What do you mean by "improper"? 4 Q. You said "specific," so let me ask you,
5 Q. (By Mr. Aigen) Well, we've been using the 5 generaly, do you have any recollection as to having
6 term "improper” for -- throughout this deposition. 6 any discussions with anyone about consideration issues
7 A. Wél, | have been saying | don't have a 7 with respect to the Assignment and Transfer Agreement
8 recollection one way or the other, so it didn't matter 8 at thetime it was being drafted?
9 asmuch what the definition was. But you're asking me 9 A. Atthetimeit was drafted, | don't have a
10 today -- 10 general recollection. | do have general recollection
11 Q. Wéll, then. 11 subsequent to the agreement being executed.
12 A. Yeah. 12 Q. Okay. Let'sbreak that down alittle bit.
13 Q. SolI'maskingif that changed at some point. 13 Are you talking about after the Highland
14 Asyou're sitting here today, do you now 14 bankruptcy or before the Highland bankruptcy?
15 believe that the transaction and the Assignment and 15 A. I'm talking about before the Highland
16 Transfer Agreement was improper? 16 bankruptcy but after the transfer agreement was
17 MR. MORRIS: Objection to the form of the 17 executed.
18 question. 18 Q. Tell me about that.
19 A. | don't have arecollection from seven years 19 What sort of recollection do you have
20 ago about what wasin my head one way or ancther -- 20 about discussing potential consideration issues with
21 Q. (By Mr. Aigen) Yeah, and I'm not talking 21 respect to the Assignment and Transfer Agreement prior
22 about -- 22 tothe Highland bankruptcy?
23 A. -- proper or improper. 23 A. | just have ageneral recollection of
24 If you want me to answer today do | think 24 discussing that the transfer agreement calls for
25 it was proper or improper, I'm asking what doyoumean |25 HCLOM Ltd. to do abunch of stuff, and, hey, none of
Page 34 Page 36
1 by "proper"? 1 that stuff has gotten done. When are we doing that
2 Q. Do you think there was anything wrong -- 2 stuff? And, ultimately, | have ageneral recollection
3 sitting here today, do you believe there was anything 3 of this acknowledgement and waiver agreement that was
4 wrong with the Assignment and Transfer Agreement? 4 executed in advance of at the time what we were trying
5 MR. MORRIS: Objection to the form of the 5 todowiththeAcis3 CLO reset.
6 question. 6 Q. And these conversations that you had about
7 A. Thereisanumber of things. Some of the 7 consideration potentially being an issue, who would
8 thingsthat | can recall right now is| think there 8 you have had those with?
9 was no consideration given by Highland to consent to 9 MR. MORRIS: Objection to the form of the
10 thetransfer. 10 question.
11 | believe there was no consideration 11 A. | don't -- | don't have a specific
12 given by HCLOM Ltd. in order to receive the note. 12 recollection, right, of the conversations. | believe
13 And | believe there was no consideration 13 the conversations would have included | saac L eventon,
14 given by Acisor received by Acisto transfer the 14 JP Sevilla, Scott Ellington, probably Thomas Surgent.
15 note. 15 There could have been others.
16 Q. (By Mr. Aigen) Did you learn anything since 16 Q. And you mentioned the Acknowledgement and
17 thetime this agreement was entered into that led you 17 Waiver document?
18 to that conclusion, or was that based on facts that 18 A. Yes.
19 you knew at the time the assignment was drafted? 19 MR. AIGEN: Might aswell -- John, |
20 A. | don't specifically recall what | knew at 20 assume you have a copy of that you can put in front of
21 thetime the assignment was drafted, so it's difficult 21 him.
22 to answer the question. 22 MR. MORRIS: | can't. I'm not inthe
23 Q. Okay. Do you have any recollection as to 23 sameroom.
24 telling anyone at the time of the Assignment and 24 MR. AIGEN: Okay.
25 Transfer Agreement that there were consideration 25 Tricig, thisisTab 13. Why don't we
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23 Q. Okay. Do you have any recollection as to

24 telling anyone at the time of the Assignment and

25 Transfer Agreement that there were consideration
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1 issues with the transactions?

2 A. I don't have a specific recollection of

3 telling somebody that at the time.

4 Q. You said "specific," so let me ask you,

5 generally, do you have any recollection as to having

6 any discussions with anyone about consideration issues

7 with respect to the Assignment and Transfer Agreement

8 at the time it was being drafted?

9 A. At the time it was drafted, I don't have a

10 general recollection. I do have general recollection

11 subsequent to the agreement being executed.

12 Q. Okay. Let's break that down a little bit.

13 Are you talking about after the Highland

14 bankruptcy or before the Highland bankruptcy?

15 A. I'm talking about before the Highland

16 bankruptcy but after the transfer agreement was

17 executed.

18 Q. Tell me about that.

19 What sort of recollection do you have

20 about discussing potential consideration issues with

21 respect to the Assignment and Transfer Agreement prior

22 to the Highland bankruptcy?

23 A. I just have a general recollection of

24 discussing that the transfer agreement calls for

25 HCLOM Ltd. to do a bunch of stuff, and, hey, none of
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1 that stuff has gotten done. When are we doing that

2 stuff? And, ultimately, I have a general recollection

3 of this acknowledgement and waiver agreement that was

4 executed in advance of at the time what we were trying

5 to do with the Acis 3 CLO reset.
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1 just bring thisup. And let's mark this-- what are 1 of aBand-Aid, best-we-can-do sort of document to
2 weon?-- Exhibit 3. 2 address the fact that HCLOM Ltd. did none of the stuff
3 MR. MORRIS: | think 2. 3 that it was supposed to have done under the Transfer
4 MR. AIGEN: Wéll, | wanted to mark that 4 Agreement.
5 second email, HCLOM9418, as Exhibit 2, so | don't 5 Whether it was effective in accomplishing
6 remember if | did that. So let's make that Exhibit 2, 6 that goal, you know, then or now, you know, | don't
7 and then the Acknowledgement and Waiver document will | 7 know.
8 be Exhibit 3. 8 But that's -- the concern was, you know,
9 (Exhibit No. 3 marked.) 9 somehow the note ends up back at Acis. And what
10 Q. (By Mr. Aigen) Tim, do you recognize this, 10 started out with aleft-pocket/right-pocket tax
11 and isthisthe Acknowledgement and Waiver document 11 planning transaction, the original CLO participation
12 you were talking about? 12 interest agreement, is no longer left pocket/right
13 MR. MORRIS: Just one second. Let me get 13 pocket.
14 the document. 14 Q. Okay.
15 MR. AIGEN: Sorry. 15 A. That'swhat | recall generally.
16 MR. MORRIS: Okay. Go ahead. 16 Q. And that recollection, tell me who you had
17 A. Yes, | do recognize the document, and thisis 17 conversations with about that at or about the time
18 the document | was referring to. 18 this document was created.
19 Q. (By Mr. Aigen) Okay. Didyou have any role 19 A. Again, | don't have a specific recollection
20 with respect to this document's preparation? 20 of any specific conversation, but | believe those
21 A. | believe I'm the one that drafted it. 21 conversations would have been had with JP, | saac,
22 Q. Who would have asked you -- 22 Scott, and Thomas. There could have been others.
23 A. | don't recall specifically from the email 23 Q. Sitting here today, do you remember any
24 communications whether |'ve seen that or not, but | 24 specific conversations you had with anyone about why
25 believe I'm the one that drafted it. 25 the Acknowledgement and Waiver document was being
Page 38 Page 40
1 Q. And isyour recollection that you may have 1 created on or about the time it was created?
2 been the one to draft it coming from your general 2 A. Not -- not specifically.
3 memory or documents that you have seen in preparation 3 Q. And | believe you said one of the reasons
4 for today? 4 that thiswas created or your recollection was because
5 A. Thisisgeneral memory. 5 theLtd. entity was not doing anything with respect to
6 Q. And what do you remember about being asked to 6 thereset; isthat correct?
7 create this document? 7 A. Yesh. Sothe--
8 A. | remember that we were getting very close to 8 MR. MORRIS: Objection to the form of the
9 resetting the Acis3 CLO. And part of the structure 9 question.
10 of the Acis 3 CLO reset involved Acis Capital 10 A. Yeah. What | was saying was, once the Acis 3
11 Management, LP, being replaced with Highland CLO 11 reset was closed and done, the contemplated structure
12 Management, LLC, asthe collateral manager. 12 wasfor acompletely different entity, Highland CLO
13 And | remember, you know, at that point, 13 Management, LLC, not Ltd., to be the go-forward
14 everything that was said in the note transfer 14 portfolio manager.
15 agreement around HCLOM Ltd. becoming a successor 15 And so at that point, the transfer
16 manager was clearly out the window, right, and never 16 agreement calling for HCLOM Ltd. to become a successor
17 even going to happen in the most metaphysical, 17 manager for the CLO was absolutely never going to
18 theoretical sense. 18 happen.
19 And the concern was Josh Terry has an 19 Q. (By Mr. Aigen) And | think that'sthe
20 award against Acis Capital Management. | don't 20 language you used before, so let metry to use that.
21 remember this specifically, you know, having these 21 At the -- at or about the time this
22 thoughts at the time, but it's clear he's coming for 22 Acknowledgement and Waiver was being created, you
23 Acis Capital Management, for lack of a better phrase. 23 were -- it's your general recollection that the Ltd.
24 And my general recollection with respect 24 entity was never going to do any of the things that it
25 to the purpose of this document wasit was really kind 25 was supposed to do under the transfer agreement; is
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10 Q. (By Mr. Aigen) Tim, do you recognize this,

11 and is this the Acknowledgement and Waiver document

12 you were talking about?

13 MR. MORRIS: Just one second. Let me get

14 the document.

15 MR. AIGEN: Sorry.

16 MR. MORRIS: Okay. Go ahead.

17 A. Yes, I do recognize the document, and this is

18 the document I was referring to.

19 Q. (By Mr. Aigen) Okay. Did you have any role

20 with respect to this document's preparation?

21 A. I believe I'm the one that drafted it.
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1 Q. And is your recollection that you may have

2 been the one to draft it coming from your general

3 memory or documents that you have seen in preparation

4 for today?

5 A. This is general memory.

6 Q. And what do you remember about being asked to

7 create this document?

8 A. I remember that we were getting very close to

9 resetting the Acis 3 CLO. And part of the structure

10 of the Acis 3 CLO reset involved Acis Capital

11 Management, LP, being replaced with Highland CLO

12 Management, LLC, as the collateral manager.

13 And I remember, you know, at that point,

14 everything that was said in the note transfer

15 agreement around HCLOM Ltd. becoming a successor

16 manager was clearly out the window, right, and never

17 even going to happen in the most metaphysical,

18 theoretical sense.

19 And the concern was Josh Terry has an

20 award against Acis Capital Management. I don't

21 remember this specifically, you know, having these

22 thoughts at the time, but it's clear he's coming for

23 Acis Capital Management, for lack of a better phrase.

24 And my general recollection with respect

25 to the purpose of this document was it was really kind
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1 of a Band-Aid, best-we-can-do sort of document to

2 address the fact that HCLOM Ltd. did none of the stuff

3 that it was supposed to have done under the Transfer

4 Agreement.

5 Whether it was effective in accomplishing

6 that goal, you know, then or now, you know, I don't

7 know.

8 But that's -- the concern was, you know,

9 somehow the note ends up back at Acis. And what

10 started out with a left-pocket/right-pocket tax

11 planning transaction, the original CLO participation

12 interest agreement, is no longer left pocket/right

13 pocket.

14 Q. Okay.

15 A. That's what I recall generally.
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1 that correct? 1 Q. Isityour recollection that during that time
2 A. | don't recall specificaly. | just know it 2 period, you were aware that Ltd. was not performing
3 wasthelead-up to the Acis 3reset. Sofor at |east 3 obligations it was supposed to do under the transfer
4 with respect to Acis 3, that CLO, it clearly wasn't 4 agreement?
5 going to happen. 5 MR. MORRIS: I'msorry. Can| have --
6 Q. Okay. But I'm talking specifically about 6 hold on.
7 what it was supposed to do under the transfer 7 A. Yeah, |-
8 agreement. 8 MR. MORRIS: Hold on. | got distracted
9 So leading into -- 9 forjust asecond. Can| -- can | get that question
10 A. Okay. 10 again?
11 Q. -- the Acknowledgement and Waiver, did you| 11 MR. AIGEN: Probably not, but let metry.
12 have arecollection at the time that the Ltd. wasn't 12 MR. MORRIS: Yeah. | apologize.
13 doing what it was supposed to do under the transfer | 13 MR. AIGEN: That'sall right.
14 agreement? 14 Q. (By Mr. Aigen) Between the date of the
15 A. Specificaly, as of that time, no, | don't 15 transfer agreement, which was October 7th -- sorry --
16 have arecollection. 16 November 3rd, 2017, and the date of the
17 Q. Again, because you said "specifically," let 17 Acknowledgement and Waiver, which was January 19th,
18 me ask the follow-up. 18 2018, so in that time period, wasiit your belief that
19 A. Yeah. 19 HCLOM Limited was not performing its obligations under
20 Q. Generdlly, at the time the Acknowledgement | 20 the transfer agreement?
21 and Waiver was being drafted, wasit your general |21 A. Generally, yes, yeah.
22 belief that the Ltd. entity wasn't doing what itwas |22 Q. Do you remember telling anyone that HCLOM
23 supposed to be doing under the transfer agreement? | 23 Limited wasn't performing obligations it was supposed
24 A. Yeah, generaly, yes. 24 to be performing?
25 Q. And let me ask you this. 25  A. | --1don't have, again, specific
Page 42 Page 44
1 Is that something you figured out on your 1 recollections of specific conversations. | do have a
2 own, or isit your recollection that someone told you 2 general recollection of this being discussed, meaning,
3 that? 3 like, HCLOM Ltd. said it was going to do stuff under
4 A. | don't recall that either way. | do 4 thistransfer agreement, and it hasn't.
5 generaly recal being aware of it. | also know, 5 And | aso know from having reviewed more
6 right, from more recent review of email communications 6 recent email communications, like, that, at least
7 inresponse to your discovery requests, there were 7 partialy, was pointed out, right, in these checklists
8 sort of checklists, right, that | put together. 8 that were shared with various members of the legal
9 And | believe, if I'm recalling 9 team.
10 correctly, you know, one of the issuesidentified on 10 Q. What do you mean by that, "partially pointed
11 oneor multiple versions of these checklists was the 11 out"?
12 fact that, hey, like, HCLOM Ltd. never notified the 12 A. | don't recall specifically what issue, you
13 controlling class of any CLO that it wantsto be a 13 know, | wrotein the checklist, but | do recall, you
14 successor manager. It's never done anything to 14 know, having reviewed stuff coming up to today that,
15 qualify asan SEC-registered portfolio manager. All 15 Hey, you know, Highlands never gave the notice to Acis
16 of the stuff that was in the transfer agreement, like, 16 that Highland was going to cut off the shared services
17 we haven't done any of that yet. 17 and sub-advisory services, right, that that was stated
18 Q. And the transfer agreement was in November, 18 intherecitals of this agreement.
19 November 3rd, 2017, and this acknowledgement waiver 19 HCLOM Ltd. never provided a notice to the
20 was January 19th, 2018, so we're talking, what, two 20 controlling class of the CLOs, which it would have had
21 and ahalf monthslater. Does that sound about right? 21 todoin order to become the successor manager of the
22 A. Between the transfer agreement and the 22 CLOs.
23 Acknowledgement and Waiver? 23 So, yeah, | do have a general
24 Q. Correct. 24 recollection of those items being discussed in this
25 A. Yesh, yeah. 25 two-and-a-halfish-month period.
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1 Q. Didyou find it troubling in any sort of way 1 A. Yes.
2 that HCLOM Limited wasn't performing obligations that 2 Q. Youand Mr. Surgent are the two?
3 it wascontractually obligated to perform? 3 A. Correct.
4 A. | -- again, you know, these recollections 4 Q. And both you and Mr. Surgent were aware of
5 are, you know, not perfect, and thisisn't specific, 5 the Assignment and Transfer Agreement at thetime it
6 but, generally, | mean, depending on what you mean by 6 was entered into; isthat correct?
7 "concern," |, at aminimum, thought it was an issue. 7 MR. MORRIS: Objection to the form of the
8 And| also believe that thinking it was an issueisa 8 question.
9 hig part of the reason why this Acknowledgement and 9 A. Again, you know, specific memory, difficult
10 Waiver document even cameto exist. 10 torecall specifically. But my belief and expectation
11 Q. Haveyou had any discussions about the 11 isthat, yes, | absolutely was.
12 transfer agreement with Mr. Seery? 12 | also believe Thomas was as well, but |
13 A. Yesh. 13 can't say for certain.
14 Q. When was the first time you had a discussion 14 Q. (By Mr. Aigen) And same question with
15 about the transfer agreement with Mr. Seery? 15 respect to the Acknowledgement and Waiver. Isit fair
16 MR. MORRIS: So let mejust interrupt 16 to say that both -- well, let's start off with you
17 hereand say, Tim, just like | allowed Jim to testify 17 were certainly aware that the Acknowledgement and
18 asto communications with you regarding factual 18 Waiver was entered into at the time it was created,
19 matters, I'm going to alow you to do the same thing 19 correct?
20 tothe extent that you were discussing them with Jim 20 A. Correct.
21 for purposes of either preparing our objection or 21 Q. That's because you created it?
22 preparing him to testify as the Rule 30(b)(6) witness, 22 A. Correct.
23 but please don't divulge any attorney-client 23 Q. Do you know whether Mr. Surgent was aware of
24 communication, any advice that | gave you. But 24 the Acknowledgement and Waiver at the time that it was
25 otherwise we're not waiving the privilege. | just 25 created?
Page 46 Page 48
1 want you to have that distinction in your mind. 1 A. Same -- same answer. | believe that he was,
2 A. | don't know if it wasthe first time| ever 2 but | can't specificaly recall for sure.
3 discussed it with him. Thefirst time | can recall 3 Q. Isthere any specific reason that you
4 discussing it with him, as| sit here today, | believe 4 wouldn't havetold Mr. Seery about the Assignment and
5 was sometimein the last couple of years, but | can't 5 Transfer Agreement during the time that Acis and
6 recall more specifically than that. 6 Highland were having a dispute over the note?
7 Q. (By Mr. Aigen) Areyou aware that there was 7 MR. MORRIS: Objection to the form of the
8 disputes between Acis and Highland over this notein 8 question.
9 the Acis bankruptcy? 9 A. Yeah. | mean, the specific reasons were |
10 A. | -- I'maware of that generally now, yes. 10 just -- | wasn't involved in the settlement of the
11 Q. During that time, did you ever talk to 11 Acisclaims and wasn't having discussions with Jim
12 Mr. Seery about the note? 12 Seery about it, S0, you know.
13 A. Not that | can recall. 13 Q. (By Mr. Aigen) But at the time those
14 Q. Did you ever tell Mr. Seery that the 14 discussions were going on, even though you weren't
15 Assignment and Transfer Agreement existed during the 15 asked, you were aware of the Assignment and Transfer
16 timethat Acisand Highland were having this dispute 16 Agreement.
17 about the note? 17 Isthat fair to say?
18 A. | don't recall having discussions with Jim 18 MR. MORRIS: Objection to the form of the
19 Seery about the Acisdispute at al during that time 19 question.
20 whether in regards to this note or otherwise. 20 A. Was| -- the question iswas | aware of the
21 Q. How many people arein the legal department 21 existence of the transfer agreement at that time?
22 of Highland currently? 22 Q. (By Mr. Aigen) Yes.
23 A. Currently, there'stwo. 23 A. Yeah.
24 Q. And that -- are you counting yourself as one 24 Q. Touching on something you said earlier,
25 of them? 25 again, | don't like putting words in witness's mouths,
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4 Q. And both you and Mr. Surgent were aware of

5 the Assignment and Transfer Agreement at the time it

6 was entered into; is that correct?

7 MR. MORRIS: Objection to the form of the

8 question.

9 A. Again, you know, specific memory, difficult

10 to recall specifically. But my belief and expectation

11 is that, yes, I absolutely was.

12 I also believe Thomas was as well, but I

13 can't say for certain.

14 Q. (By Mr. Aigen) And same question with

15 respect to the Acknowledgement and Waiver. Is it fair

16 to say that both -- well, let's start off with you

17 were certainly aware that the Acknowledgement and

18 Waiver was entered into at the time it was created,

19 correct?

20 A. Correct.

21 Q. That's because you created it?

22 A. Correct.

23 Q. Do you know whether Mr. Surgent was aware of

24 the Acknowledgement and Waiver at the time that it was

25 created?
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1 A. Same -- same answer. I believe that he was,

2 but I can't specifically recall for sure.
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1 but | thought you said the reason you might have 1 that note?
2 been -- well, let me ask you a different question. 2 A. Thenoteitself?
3 Did you say that you were doing some work 3 Q. Correct.
4 at the time of the judgment related to Mr. Terry with 4 A. Yeah. Sol know | didn't draft that note. |
5 respect to taking assets out of Acis? 5 know Mark Patrick was working with outside counsel. |
6 MR. MORRIS: Objection to the form of the 6 believe it was Hunton & Williams, or maybe they had a
7 question. 7 different name then. But outside counsdl drafted both
8 A. | believewhat | said, if we're thinking 8 the purchase agreement and the note.
9 about the same answer, is you were asking why | might 9 I know | provided limited comments to the
10 have been included ultimately later on down the email 10 agreement just from having reviewed emailed
11 thread, where JP had reached out to Christina Bodden 11 communications at the time.
12 a Maplesto form these entities. 12 If you're asking me what | remember
13 Q. (By Mr. Aigen) Yeah. 13 specificaly, | do remember -- | remember Mark Patrick
14 A. And my guess was that ultimately | had 14 walking over to the legal department side of the
15 involvement around the transaction documents that 15 building to talk about the transaction, and | remember
16 effectuated these various transfersinto these 16 Isaac not being particularly happy about it ssimply
17 entities that were being formed. 17 because we had -- | don't remember the dates, but it
18 Q. Canyou give me alittle more detail and just 18 wasvery closein time to when either the litigation
19 tell me what transfers you were talking about with 19 against Josh or the arbitration -- | guessit wouldn't
20 respect to that testimony? 20 have been the arbitration. 1t must have been the
21 A. Yeah. They -- they happened at different 21 origina litigation that Highland filed against Josh
22 times. But there wasthe Acis portfolio management 22 had started.
23 agreement with a private fund vehicle called Acis Loan 23 And it was alittle bit, like, really, we
24 Funding, Ltd., referred to asALF. 24 haveto do atransaction right now involving, you
25 Ultimately, the name of that fund vehicle 25 know, assets of Acis, you know, right as we're getting
Page 50 Page 52
1 was changed to Highland CLO Funding, Ltd. And the 1 into thiscourt litigation dispute with Josh Terry.
2 portfolio management agreement that previously resided 2 I remember reaching out to | saac myself,
3 at Aciswas either assigned to Highland HCF Advisor, 3 not knowing, right, really what the issues were or
4 Ltd. or it was terminated and a new one was entered 4 what the status of that dispute was but knowing he was
5 intowith Highland HCF Advisor, Ltd. inlieu of Acis. 5 involvedin redly leading the litigation effort.
6 | can't remember if it was an assignment or a 6 Like, Hey, are we okay with this? Do we need to check
7 termination and a new document. That was one. 7 with outside counsel?
8 There was also the interest -- the equity 8 And | remember it being, you know,
9 interest that Acis Capital Management had in the 9 completely atax transaction involving two of our
10 Acis7 CLO structure. We had set up a structure that 10 principa entities, meaning no investment advisory
11 we referred to as the CMOA structure in order to 11 clientswereinvolved. Therewasn't any securities
12 comply with U.S. risk retention rules that werein 12 law issuethat, you know, | remember being concerned
13 effect at thetimethe Acis 7 CLO was issued and 13 about.
14 launched. 14 So it was, Hey, you have outside tax
15 Acis Capital Management had an equity 15 counsel drafting this document. If they say it works
16 ownership interest in that structure, and those 16 for tax reasons, you know, that's great. | wouldn't
17 interests were transferred to another one of the 17 know one way or another. Completely outside my area
18 entities that were formed in JP's original email, 18 of expertise.
19 Highland CLO Holdings, Ltd. 19 And so, you know, that's sort of my
20 There were also -- I'm trying to 20 general recollection of the transaction at the time.
21 remember. There may have been others I'm forgetting. 21 Q. And | know you said you're not a tax expert,
22 And there's, of course, the promissory note that was 22 but do you have an understanding as to the tax reasons
23 attached to the Acis participation interest agreement, 23 for setting up the transaction in thisway with a
24 which was transferred as well. 24 purchase and sale of CLO participation document in the
25 Q. And what role did you have with respect to 25 note?
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1 A. | have some general understanding now. At | 1 thefirst CLO that Highland or an affiliate of
2 thetime, I'm not sure that | even did or would have | 2 Highland had issued under the new risk retention
3 concerned myself withit. And | cangiveyousome | 3 rules.
4 contextual reasons for why that is, if youwant, but | 4 We had set up what | referred to earlier
5 I'mnot sure that | even did understand at the time. 5 asthisAcis CMOA structure in order to satisfy those
6 Q. Areyou aware asto whether there was any 6 rules.
7 desire to have the payments from the promissory note 7 And Highland CLO Management, LLC, wasthe
8 delinked from the payments under the participation | 8 bottom-tier entity in what we were now calling the
9 agreement for tax purposes? Isthat somethingthat | 9 Highland CMOA structure, which was a complete dupe of
10 you'refamiliar with at all? 10 the Acis CMOA structure and governing documents, in
11 MR. MORRIS: Objection to the form of the 11 order to create a structure that flowed not up to Acis
12 question. 12 but to Highland and could satisfy the risk retention
13 A. Am | familiar with it from that time? 13 rulesfor either new CLO issuances or resets of
14 Q. (By Mr. Aigen) Sitting heretoday, areyou | 14 existing CLOs.
15 familiar with that being an issue? 15 Q. Would it be accurate to say that HCLOM LLC
16 A. | mean, as|'m sitting here today, you know, |16 was created to become the collateral manager of the
17 1 think there could be a number of issueswiththat |17 AcisCLOs?
18 origina tax planning transaction, as I'll call it. 18  A. Post- -- postreset of those Acis CLOs, yes,
19 But at the time, I'm not sure that | was 19 that was contemplated.
20 attuned tothat issue, and | also think | would have |20 Q. Isthere any particular reason that you're
21 bucketed that in sort of the category of, like, 21 aware of that HCLOM LLC was created for that purpose
22 that's -- that's atax issue and criteria that needs 22 when you had HCLOM Ltd., who had a contractual
23 tobesatisfied, and we have Mark Patrick, internal | 23 obligation that you discussed earlier?
24 tax counsel, aswell as outside tax counsel's, you 24  A. HCLOM LLC was actually contemplated and
25 know, blessing it for those reasons. 25 formed prior to HCLOM Ltd., soit'sthe other way
Page 54 Page 56
1 Q. Soyou wouldn't have worked on any tax issues 1 around.
2 related to these transactions at the time. 2 Q. Canyou repeat that? | kind of blanked on
3 Isthat fair to say? 3 that for a second.
4 A. Absolutely not. 4 A. HCLOM LLC was both contemplated and actually
5 Q. Let'stalk alittle bit about the other HCLOM 5 formed prior to HCLOM Ltd., soit's actually the other
6 entities, so Highland Capital Management, LLC. 6 way around. You could ask why would we put the note
7 Y ou're familiar with that document -- 7 inHCLOM Ltd. when HCLOM LLC already existed?
8 A. I'mfamiliar with that -- 8 Q. Let me ask you was there any reason that
9 Q. -- with that entity -- with that entity? 9 HCLOM Ltd. was not used to become the collateral
10 A. Yes, I'm familiar with that entity. 10 manager postreset?
11 Q. And you worked on creating that entity; is 11 MR. MORRIS: Objection to the form of the
12 that correct? 12 question, asked and answered.
13 A. | did, correct. 13 A. Yeah, | think there'sa number of reasons.
14 Q. And you signed the certificate of formation 14 HCLOM Ltd. had no capital. HCLOM Ltd. was never
15 for that entity; isthat correct? 15 registered as an investment advisor. HCLOM Ltd. did
16 A. | -- 1 don'trecall if | signed it or not, 16 not have a structure around it that would have allowed
17 but it wouldn't surprise me either way. 17 it to satisfy risk retention rules postreset.
18 Q. Okay. Why were you involved in the creation 18 HCLOM Ltd. had no employees. HCLOM Ltd.
19 of HCLOM LLC? 19 had no sub-advisory or shared service agreementsin
20 A. So, again, in my role as sort of the lead 20 place that could, you know, alow it to perform
21 transactional attorney on the private fund side of 21 investment advisory services despite not having
22 things, you know, CLOsfell, you know, in that -- in 22 employess.
23 that universe. 23 And those are al things that we knew how
24 We had just, or not that long prior to 24 todo, right, and did very recently for other
25 that, had completed the Acis 7 CLO issuance, whichwas | 25 structuresin the Highland complex.

Page 57

15 (Pages 54 - 57)

Veritext Lega Solutions
800-336-4000


patricia.tomasky
Highlight
18 Q. Okay. Why were you involved in the creation

19 of HCLOM LLC?

20 A. So, again, in my role as sort of the lead

21 transactional attorney on the private fund side of

22 things, you know, CLOs fell, you know, in that -- in

23 that universe.

24 We had just, or not that long prior to

25 that, had completed the Acis 7 CLO issuance, which was
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1 the first CLO that Highland or an affiliate of

2 Highland had issued under the new risk retention

3 rules.

4 We had set up what I referred to earlier

5 as this Acis CMOA structure in order to satisfy those

6 rules.

7 And Highland CLO Management, LLC, was the

8 bottom-tier entity in what we were now calling the

9 Highland CMOA structure, which was a complete dupe of

10 the Acis CMOA structure and governing documents, in

11 order to create a structure that flowed not up to Acis

12 but to Highland and could satisfy the risk retention

13 rules for either new CLO issuances or resets of

14 existing CLOs.

15 Q. Would it be accurate to say that HCLOM LLC

16 was created to become the collateral manager of the

17 Acis CLOs?

18 A. Post- -- postreset of those Acis CLOs, yes,

19 that was contemplated.
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1 But when it cameto HCLOM Ltd., never got 1 question.
2 done. 2 A. Well, | mean, for Acis 3, right, that was a
3 Q. (By Mr. Aigen) Isthere anything about the 3 CLO that, you know, the reset was actualy priced, |
4 fact that HCLOM Ltd. was an offshore entity that would 4 think. And, yeah, it ultimately didn't happen
5 have prevented it from being the collateral manager? 5 following Acis's -- or it wasn't Acissfiling but |
6 A. Of -- of anything or of, like, the CLOs or -- 6 guess Josh Terry filing an involuntary bankruptcy
7 Q. LiketheCLOs. 7 petition for Acis.
8 A. | just don't know. | don't know if its 8 Q. (By Mr. Aigen) Did that involuntary
9 dtatus as an offshore entity somehow prevented it from 9 bankruptcy have an effect on Acis's reputation in the
10 being a portfolio manager of the CLO. 10 market with respect to the CLOs?
11 Q. And wasit common for Highland to use 11 MR. MORRIS: Objection to the form of the
12 offshore entities in this time period? 12 question.
13 A. | would say it was not common to use offshore 13 A. Not that I'm aware of. Not that | can
14 entities to serve as the portfolio manager or 14 recall.
15 investment advisor for advisory clients. We certainly 15 Q. (By Mr. Aigen) Why would the -- do you know
16 had offshore entitiesin other contexts and for other 16 whether the litigation between Josh Terry and Highland
17 purposes. 17 had any effect on Acis's reputation in the market?
18 Q. What would be the other contexts and purposes 18 MR. MORRIS: Objection to the form of the
19 that Highland would typically use offshore entities? 19 question.
20 A. Theonethat comesto mind right now is, you 20 A. I'm not aware of -- well, | guess I'll
21 know, in private fund structures, we often use what's 21 qualify it.
22 referred to as amaster feeder structure. 22 I mean, | can't recall any indication
23 So you have amaster fund, which actually 23 from the, quote/unguote, marketplace about Acis and
24 holds the asset -- assets, right, that limited 24 the, quote/unquote, marketplace's perception of Acis
25 partners or investors are investing in, but then you 25 period, so | can't recall.
Page 58 Page 60
1 might have onshore and offshore vehicles sitting on 1 Q. (By Mr. Aigen) What was -- and | always
2 top of the master fund to facilitate the investment 2 pronounce the name incorrectly -- but Mizuho'srole
3 from either U.S. investment -- U.S. investors versus 3 with respect to these resets?
4 foreign, non-U.S. investors. 4 A. Mizuho, yeah. They were the placement agent.
5 Q. Switching alittle bit back to what you 5 They're the onesthat are, you know, going up and
6 discussed earlier. 6 trying to figure out who is going to purchase the debt
7 So HCLOM LLC took steps to become the 7 that the CLO isissuing as part of the reset.
8 manager of the CLOs; isthat correct? 8 Q. Didyou have any conversations with anyone at
9 MR. MORRIS: Objection to the form of the 9 Mizuho about these potential placements?
10 question. 10 A. | don't recal if | was ever on phone calls
11 A. You'rereferring to the Acis CLOs, correct? 11 with Mizuho directly or not. It wouldn't surprise me
12 Q. (By Mr. Aigen) Right. 12 if | was, but | don't recall.
13 A. Yeah. HCLOM LLC signed engagement letters, | | 13 Q. Areyou aware of whether anyone at Mizuho had
14 believe, at least with respect to Acis 3, 4, and 5. 14 aview that the litigation between Josh Terry and
15 HCLOM LLC certainly took steps and came 15 Highland had a negative effect on the Acis CLOs?
16 very, very close to becoming a successor portfolio 16 A. Repeat the question one more time.
17 manager for reset Acis 3. Ultimately, it didn't. | 17 Q. I'll try.
18 can't recall whether it took other affirmative steps 18 Are you aware as to whether anyone at
19 to become areplacement manager for the other Acis 19 Mizuho had abelief that the litigation between Terry
20 CLOs. 20 and Highland had a negative effect on the Acis CLOs?
21 Q. Do you remember whether the LLC entity ever 21 MR. MORRIS: Objection to the form of the
22 became the manager of any of the Acis CLOs? 22 question.
23 A. | don't believe that it ever did, no. 23 A. | don't recall being aware either way.
24 Q. Why not? 24 Q. (By Mr. Aigen) And at some point, it came
25 MR. MORRIS: Objection to the form of the 25 about that Mizuho stopped working on this placement;
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11 Q. And was it common for Highland to use

12 offshore entities in this time period?

13 A. I would say it was not common to use offshore

14 entities to serve as the portfolio manager or

15 investment advisor for advisory clients. We certainly

16 had offshore entities in other contexts and for other

17 purposes.

18 Q. What would be the other contexts and purposes

19 that Highland would typically use offshore entities?

20 A. The one that comes to mind right now is, you

21 know, in private fund structures, we often use what's

22 referred to as a master feeder structure.

23 So you have a master fund, which actually

24 holds the asset -- assets, right, that limited

25 partners or investors are investing in, but then you
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1 might have onshore and offshore vehicles sitting on

2 top of the master fund to facilitate the investment

3 from either U.S. investment -- U.S. investors versus

4 foreign, non-U.S. investors.

5 Q. Switching a little bit back to what you

6 discussed earlier.

7 So HCLOM LLC took steps to become the

8 manager of the CLOs; is that correct?

9 MR. MORRIS: Objection to the form of the

10 question.

11 A. You're referring to the Acis CLOs, correct?

12 Q. (By Mr. Aigen) Right.

13 A. Yeah. HCLOM LLC signed engagement letters, I

14 believe, at least with respect to Acis 3, 4, and 5.

15 HCLOM LLC certainly took steps and came

16 very, very close to becoming a successor portfolio

17 manager for reset Acis 3. Ultimately, it didn't. I

18 can't recall whether it took other affirmative steps

19 to become a replacement manager for the other Acis

20 CLOs.

21 Q. Do you remember whether the LLC entity ever

22 became the manager of any of the Acis CLOs?

23 A. I don't believe that it ever did, no.

24 Q. Why not?

25 MR. MORRIS: Objection to the form of the
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1 question.

2 A. Well, I mean, for Acis 3, right, that was a

3 CLO that, you know, the reset was actually priced, I

4 think. And, yeah, it ultimately didn't happen

5 following Acis's -- or it wasn't Acis's filing but I

6 guess Josh Terry filing an involuntary bankruptcy

7 petition for Acis.
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isthat correct?

A. No, | don't think that's correct. | think it
was -- | think Highland CLO Management, LLC -- well,
I'll pause there because | actually can't recall who
signed that engagement I etter.

But where | was going was | think Goldman

Sachs was actually involved, and Mizuho sort of
stepped in once Goldman fell away.

Q. And then did Mizuho completeit, or did they
stop doing the work on it?

A. Goldman or Mizuho?

Q. Mizuho.

A. | can't recall the sequence, but basically |
think there was -- if I'm recalling correctly, there
was amotion in the bankruptcy court to stop, right,
like, any traction that would result in the portfolio
management agreements that Acis was a party to from
leaving Acis, which effectively stopped the reset of
Acis 3 because Highland CLO Management, LL C, was going
to replace Acis as collateral management or portfolio
manager, whichever phrase it was.

Q. Sothat injunction or order in the Acis
bankruptcy prevented HCLOM LLC from becoming the
manager of those CLOs; isthat correct?

A. | don't know if that's technically correct or
Page 62
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that | would know about them if they existed, and |
expect that | would have found them if they did exist.

Q. Would you -- given what transpired in this
case, would you have expected there to be some sort of
agreement between those two entities for some reason?

MR. MORRIS: Objection to the form of the
guestion.

A. Not for any reason | can think of right now.

Q. (By Mr. Aigen) So at the time you were
working on drafting the Acknowledgement and Waiver
document that's from January of 2018, at that time,
you were aware that HCLOM L L C was taking the steps
necessary to become the CLO manager that HCLOM Ltd.
was supposed to do under the Assignment and Transfer
Agreement.

Isthat fair to say?

A. Yes. | mean, | don't recall specificaly,
but | would have been aware of that, yes.

Q. Wasthere -- did you consider at the time
possibly doing some sort of agreement with the two
parties where you would have assigned the obligations
fromHCLOM Ltd. to LLC?

A. | don't recall either way.

Q. Okay. Do you remember having any discussions

with anyone about potentially doing some type of
Page 64
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not, but that's my general understanding.

MR. AIGEN: We've been going alittle
over an hour. Why don't we take afive-minute break.

THE WITNESS: Sure.

THE REPORTER: Off therecord at 2:16.

(Recess 2:16-2:26.)

THE REPORTER: Back on the record at
2:26.

Q. (By Mr. Aigen) Almost done here with this.
A few more questions.

Tim, are you aware of any agreements of
any sort entered into between HCLOM Ltd. and
HCLOM LLC?

MR. MORRIS: Objection to the form of the
question. Other than the ones that we've looked at?

A. Actualy, | don't -- even the ones we looked
at, I'm not aware of any agreements between HCLOM Ltd.
and HCLOM LLC.

MR. MORRIS: | apologize. |
misunderstood the question. Thank you.

Q. (By Mr. Aigen) Have you ever done a search
for any documents like that?

A. I've searched our foldersfor, you know,
agreements and documents to which each of those

entitiesare aparty. So | both -- | would expect
Page 63
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agreement between the two entities given the fact that
the LLC entity was performing these steps and not the
Ltd. entity?

A. | don't recall either way.

Q. Sitting here today, is there anything you can
think of that would have prevented Highland from
assigning the rights and obligations of the Ltd.
entity to the LLC entity?

A. When you say assigning rights and
obligations, you mean, | guess, the note and the
obligations under the transfer agreement?

Q. Correct.

A. Sothequestionisam | -- can | think of a
reason why HCLOM Ltd. could not have assigned that
stuff to HCLOM LLC?

Q. Correct.

MR. MORRIS: Objection to the form of the
question.

A. There could be areason, but | can't think of
one right now.

Q. (By Mr. Aigen) Okay. And what I'm getting
at is simply that there appear to be certain things
that HCLOM Limited was supposed to do under the
Assignment and Transfer Agreement that it did not do

and instead HCLOM LLC did.
Page 65
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Q. So that injunction or order in the Acis

23 bankruptcy prevented HCLOM LLC from becoming the

24 manager of those CLOs; is that correct?

25 A. I don't know if that's technically correct or
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1 not, but that's my general understanding.
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9 Q. (By Mr. Aigen) So at the time you were

10 working on drafting the Acknowledgement and Waiver

11 document that's from January of 2018, at that time,

12 you were aware that HCLOM LLC was taking the steps

13 necessary to become the CLO manager that HCLOM Ltd.

14 was supposed to do under the Assignment and Transfer

15 Agreement.

16 Is that fair to say?

17 A. Yes. I mean, I don't recall specifically,

18 but I would have been aware of that, yes.

19 Q. Was there -- did you consider at the time

20 possibly doing some sort of agreement with the two

21 parties where you would have assigned the obligations

22 from HCLOM Ltd. to LLC?

23 A. I don't recall either way.
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5 Q. Sitting here today, is there anything you can

6 think of that would have prevented Highland from

7 assigning the rights and obligations of the Ltd.

8 entity to the LLC entity?

9 A. When you say assigning rights and

10 obligations, you mean, I guess, the note and the

11 obligations under the transfer agreement?

12 Q. Correct.

13 A. So the question is am I -- can I think of a

14 reason why HCLOM Ltd. could not have assigned that

15 stuff to HCLOM LLC?

16 Q. Correct.

17 MR. MORRIS: Objection to the form of the

18 question.

19 A. There could be a reason, but I can't think of

20 one right now.

21 Q. (By Mr. Aigen) Okay. And what I'm getting

22 at is simply that there appear to be certain things

23 that HCLOM Limited was supposed to do under the

24 Assignment and Transfer Agreement that it did not do

25 and instead HCLOM LLC did.
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1 Would you agree with that? 1 no changein manager at all.
2 MR. MORRIS: Objection to the form of the 2 Q. (By Mr. Aigen) Okay. Butif you are going
3 question. 3 to change a manager, you've been involved in instances
4 A. So | agreethat HCLOM LLC took stepsto at 4 where you changed the managers without a reset.
5 least become the replacement manager for Acis 3. 5 Isthat fair to say?
6 Whether it was contemplated that HCLOM LLC wasdoing| 6 MR. MORRIS: Objection to the form of the
7 that instead of HCLOM Ltd., inlieu of HCLOM Ltd., 7 question.
8 withHCLOM Ltd., you know, inmind at all, | -- | 8 A. Havel beeninvolved in a situation where
9 don't recal that. 9 we've changed the manager of a CLO?
10 Q. (By Mr. Aigen) Putting aside intent -- | 10 Q. (By Mr. Aigen) Outside of areset.
11 understand that. 11 MR. MORRIS: Objection to the form of the
12 But the steps that HCLOM LLC wastaking 12 question.
13 to become the manager were things that HCLOM Ltd. was | 13 A. Asbest | can recall right now, | don't think
14 supposed to do under the Assignment and Transfer 14 I'vebeeninvolved in the actual change of a portfolio
15 Agreement; isthat correct? 15 manager of aCLO, period, whether it was in connection
16 A. Yes, with the caveat that HCLOM LLC was only 16 with areset or completely separate from reset.
17 going to become a replacement manager postreset. 17 Q. (By Mr. Aigen) So thiswork that you did
18 Q. Isthat different than what was contemplated 18 with thereset of the one Acis entity, the attempted
19 for Ltd. under the Assignment and Transfer Agreement? | 19 onewith the LLC, that was the only time you've worked
20 A. | don't -- | don't recall asto intent again, 20 onthis?
21 but, | mean, theoreticaly, you know, the transfer 21 A. Asbest | canrecal, yes.
22 agreement callsfor this, right, like, giving anotice 22 Q. Fair to say you don't have an expertise on
23 to the controlling class of the CLOstoday, promptly, 23 when and how managers are usually replaced with
24 whatever it says, to become the successor manager. 24 respect to CLOs?
25 Q. That -- sorry. 25 A. I've-- I've reviewed the governing documents
Page 66 Page 68
1 A. That's sort of irrespective, right, of a 1 of our CLOsin detail, so | know the contractual
2 reset transaction. 2 mechanicsthat can take place, how that can take
3 Q. And correct meif I'm wrong, but my 3 place.
4 understanding, the way it typically works are notices 4 What other CLO managers unaffiliated with
5 of change in managers are usually donein coordination 5 Highland or Acis do out in the marketplace, | agree
6 withresets. Isn't that how it's usually donein this 6 I'm not an expert and don't have alot of knowledge
7 industry? 7 about.
8 MR. MORRIS: Objection to the form of the 8 MR. AIGEN: That isall the questions|
9 question. 9 have. | thank you for your time. | appreciateit.
10 A. That's not my understanding of how it's 10 MR. MORRIS: Canwetakejust five
11 usually done. That'saway it could be done. | think 11 minutes? | want to consider whether | have anything
12 there'slots of different ways. 12 toask.
13 Q. (By Mr. Aigen) That -- 13 MR. AIGEN: Sure.
14 A. Some other entity could become a replacement 14 MR. MORRIS: The time right now actually
15 manager toaCLO. 15 is3:34. Give meuntil 3:45.
16 Q. But it'snot your understanding that it's 16 MR. AIGEN: Sounds good.
17 usually donein conjunction with areset, to have a 17 THE REPORTER: Off therecord at 2:34.
18 changein manager? 18 (Recess 2:34-2:42.)
19 MR. MORRIS: Objection to the form of the 19 THE REPORTER: Back on the record at
20 question. 20 2:42.
21 A. No-- well, sorry. 21 MR. MORRIS: ThisisJohn Morrisfor
22 | don't know this. Like, I'mnot -- I'm 22 Highland Capital. We have no questionsfor this
23 not an expert on, you know, the CLO marketplace. 23 witness at the time. We do have an agreement, though,
24 But my expectation would actually be the 24 and I'd ask Mr. Aigen to confirm that he will not make
25 opposite, that typically when there's areset, there's 25 any attempt to call Mr. Cournoyer on HCLOM Limited's
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1 Would you agree with that?

2 MR. MORRIS: Objection to the form of the

3 question.

4 A. So I agree that HCLOM LLC took steps to at

5 least become the replacement manager for Acis 3.

6 Whether it was contemplated that HCLOM LLC was doing

7 that instead of HCLOM Ltd., in lieu of HCLOM Ltd.,

8 with HCLOM Ltd., you know, in mind at all, I -- I

9 don't recall that.
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1 affirmative case. 1 CHANGES AND SIGNATURE
2 While they can designate portions of the 2 WITNESSNAME: TIMOTHY JOSEPH COURNOYER 11-13-2024
3 transcript and we have the right to do the same, if 3 PAGE LINE CHANGE REASON
4 Highland choosesto call Mr. Cournoyer on its direct 4
5 case, HCLOM Limited will be strictly limited to 5
6 cross-examination on the topics that are addressed 6
7 during direct. 7
8 Isthat fair? 8
9 MR. AIGEN: That sounds consistent with 9
10 what we already put in writing, but to the extent 10
11 there's any differences between that and what'sin 1
12 writing, I'll defer to what'sin writing per our 12
13 agreement. 13
14 MS. DEITSCH-PEREZ: And the only other 14
15 thing, John, | would say isthat HCLOM can also submit | 15
16 whatever testimony is appropriate from the deposition. 16
17 MR. MORRIS: | just said that. 17
18 MS. DEITSCH-PEREZ: Okay. | didn't know 18
19 whether you were saying if, in fact -- if you bring 19
20 him live, then somehow we can't submit the testimony, 20
21 wehaveto only cross-examine. So I'm just confirming 21
22 we can do both, submit the testimony and 22
23 cross-examine. 23
24 MR. MORRIS: Let'smakeit clear. We can 24
25 both usethetranscript. Only Highland can call him 25 Job No. TX 7022352
Page 70 Page 72
1 onitsdirect caseinchief. Andif it does so, 1 I, TIMOTHY JOSEPH COURNOYER., have read
2 HCLOM Limited will be strictly limited to 2 the foregoing deposition and hereby affix my signature
3 cross-examination. Good? 3 that sameistrue and correct, except as noted above.
4 MR. AIGEN: | think we're good. :
5 MR. MORRIS: Thanks, folks. TIMOTHY JOSEPH COURNOYER
6 THE REPORTER: Mr. Morris, do you want a 6
7 copy of the transcript? 7
8 MR. MORRIS: | do. Within aweek, for 8
9 both this morning and this afternoon. 9
10 THE REPORTER: Okay. Thank you. 10 THESTATEOF____ )
11 (Deposition concluded at 2:44 p.m.) 11 COUNTYOF___ )
12 12 Before me, , onthis
13 day personally appeared TIMOTHY JOSEPH COURNOYER,
13 14 known to me (or proved to me under oath or through
14 15 ) (description of identity card or
15 16 other document) to be the person whose nameis
16 17 subscribed to the foregoing instrument and
17 18 acknowledged to me that they executed the same for the
18 19 purposes and consideration therein expressed.
19 20 Given under my hand and seal of office this
20 21 day of , 2024.
21 22
23
22 NOTARY PUBLIC IN AND FOR
23 24 THE STATE OF
24 My commission expires:
25 25
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STATE OF TEXAS)
COUNTY OF DALLAS)

I, Jennifer Quick Davenport, Certified
Shorthand Reporter, in and for the State of Texas,
certify that the foregoing deposition of TIMOTHY
JOSEPH COURNOY ER was reported stenographically by me
at the time and place indicated, said witness having
been placed under oath by me; and that the deposition
isatrue record of the testimony given by the
witness.

| further certify that | am neither counsel
for nor related to any party in this cause and am not
financially interested in its outcome.

Given under my hand on this the 20th day of
November, 2024.
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Jenner QUIL’K Daveriport
18 Texas CSR No. 1683
Expiration: 10-31-25
19 Firm Registration No. 571
Dickman Davenport - A Veritext Company
20 300 Throckmorton, Suite 1600
Fort Worth, TX 76102
21 817-336-3042
Cs-tx@veritext.com
22
23 Time used by each party:
Mr. Aigen - 1:16
24 Mr. Morris- 0:00
25
Page 74

1 John A. Morris - jmorris@pszjlawv.com
2 November 20, 2024
3 RE: In Re: Highland Capital Management, L.P. v.
4 DEPOSITION OF: Timothy Joseph Cournoyer (# 7022352)
5  Theabove-referenced witness transcript is
6 available for read and sign.
Within the applicable timeframe, the witness
8 should read the testimony to verify its accuracy. If
9 there are any changes, the witness should note those
10 on the attached Errata Sheet.
11  Thewitness should sign and notarize the
12 attached Errata pages and return to Veritext at
13 errata-tx@veritext.com.
14 According to applicable rules or agreements, if
15 the witness fails to do so within the time all otted,
16 acertified copy of the transcript may be used as if
17 signed.
18 Yours,
19 Veritext Legal Solutions
20
21
22
23
24
25

~
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