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JOINT SUPPLEMENTAL APPENDIX

Petitioners James Dondero, Highland Capital Management Fund Advisors, L.P., The
Dugaboy Investment Trust, Get Good Trust, and NexPoint Real Estate Partners, LLC f/k/a HCRE
Partners, LLC (collectively, “Petitioners”) and Respondent Highland Capital Management, L.P.,
(“Highland”), the reorganized debtor in the chapter 11 case, Case No. 19-34054-sgj11 (the
“Bankruptcy Case”) pending before the United States Bankruptcy Court for the Northern District

of Texas (the “Bankruptcy Court”), hereby file this Joint Supplemental Appendix (the
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“Supplemental Appendix”), pursuant to the Court’s Order entered December 15, 2023 [Docket

No. 7].
The Supplemental Appendix contains the following Materials: '

No. | Description Appx. No.
1 First Recusal Motion [Bankr. Docket No. 2060] 3589-3592
2 | First Recusal Order [Bankr. Docket No. 2083] 3593-3603
3 Highland’s Motion for Leave to Intervene in Appeal of Recusal Order 3604-3614

[Case No. 3:21-cv-00879-K, Docket No. 2]
4 Appellants’ Response to Debtor’s Motion for Leave to Intervene [Case 3615-3629
No. 3:21-cv-00879-K, Docket No. 5]
5 Debtor’s Reply in Further Support of Motion for Leave to Intervene 3630-3639
[Case No. 3:21-cv-00879-K, Docket No. 6]
6 Reply Declaration in Support of Motion for Leave to Intervene [Case 3640-3728
No. 3:21-cv-00879-K, Docket No. 7]
Order granting Motion for Leave to Intervene [Case No. 3:21-cv-
/ 00879-K, Docket No. 10] 3729-3731
8 | Appellant’s Brief [Case No. 3:21-cv-00879-K, Docket No. 16] 3732-3764
9 | Appellant’s Appendix [Case No. 3:21-cv-00879-K, Docket No. 17] 3765-3870
10 | Answering Brief [Case No. 3:21-cv-00879-K, Docket No. 20] 3871-3930
11 | Appendix [Case No. 3:21-cv-00879-K, Docket No. 21] 3931-5733
12 | Reply Brief [Case No. 3:21-cv-00879-K, Docket No. 23] 5734-5750
13 Memorandum Opinion and Order requiring additional briefing on 5751-5754
appellate jurisdiction [Case No. 3:21-cv-00879-K, Docket No. 28]
14 Appellants’ Response to the Court’s December 10, 2021 Memorandum 5755-5764
Opinion and Order [Case No. 3:21-cv-00879-K, Docket No. 29]
Debtor’s Response to Appellants’ Brief Regarding the Court’s
15 | December 10, 2021 Memorandum Opinion and Order [Case No. 3:21- | 5765-5776
cv-00879-K, Docket No. 31]
First Appeal Dismissal Order [Case No. 3:21-cv-00879-K, Docket No.
16| 39. Bankr. Doc. No. 3264] ST77-5790
First Appeal, Order re: Petition for Writ of Mandamus [Case No. 3:21-
17 cv-00879-K, Docket No. 42] ST91-5792
18 gzggr]ld Recusal Motion [Case No. 19-34054-sgj11, Bankr. Docket No. 5793-6157
19 gzgzr]ld Recusal Motion [Case No. 19-34054-sgj11, Bankr. Docket No. 6158-6522
20 §Z(7:8§1d Recusal Motion [Case No. 19-34054-sgj11, Bankr. Docket No. 6523-6684

! Capitalized terms not defined herein shall take on the meaning ascribed thereto in the Stipulation to Supplement

Record [Docket No. 6].
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No. | Description Appx. No.
Briefing re Second Recusal Motion [Case No. 19-34054-sgj11, Bankr.

211 pocket No. 3445] 6685-14588
Briefing re Second Recusal Motion [Case No. 19-34054-sgj11, Bankr.

22 | Docket No. 3446] 14589-14603
Briefing re Second Recusal Motion, [Case No. 19-34054-sgj11, Bankr.

23 | Docket No. 3463] 14604-14608
Briefing and Stipulation on Motion to Strike [Case No. 19-34054-

24 sgjl1, Bankr. Docket No. 3446] 14609-14623
Briefing and Stipulation on Motion to Strike [Case No. 19-34054-

25 sgjl1, Bankr. Docket No. 3447] 14624-14632
Briefing and Stipulation on Motion to Strike [Case No. 19-34054-

26 sgj11, Bankr. Docket No. 3449] 14634-14647
Briefing and Stipulation on Motion to Strike [Case No. 19-34054-

27 sgj11, Bankr. Docket No. 3471] 14648-14655

73 §Z;g§ld Recusal Denial [Case No. 19-34054-sgj11, Bankr. Docket No. 14656-14658
Transcript of Hearing on Second Recusal Motion [Case No. 19-34054-

29 | ¢gil1, Bankr. Docket No. 3480] 14659-14685
Highland’s Appendix in Support of Highland’s Objection to Amended

30 | Renewed Motion to Recuse [Case No. 19-34054-sgj11, Bankr. Docket | 14686-18720
No. 3596]

Respectfully submitted,

Dated: December 29, 2023

PACHULSKI STANG ZIEHL & JONES LLP CRAWFORD, WISHNEW & LANG PLLC

Jeffrey N. Pomerantz (CA Bar No. 143717) /s/ Michael J. Lang
John A. Morris (NY Bar No. 2405397) Michael J. Lang

Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)

10100 Santa Monica Blvd., 13th Floor Dallas, Texas 75201
Los Angeles, CA 90067 Tel: (214) 917-4500
Telephone: (310) 277-6910

Facsimile: (310) 201-0760 Counsel for Petitioners

Email: jpomerantz@pszjlaw.com

-and-

jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com
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Texas State Bar No. 24036944
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Case No. 19-34054-sgj-11

Highland Capital Management, L.P., Chapter 11

)
)
)
)
Debtor. )
)

JAMES DONDERO, HIGHLAND CAPITAL MANAGEMENT FUND ADVISORS,
L.P., NEXPOINT ADVISORS, L.P., THE DUGABOY INVESTMENT TRUST, THE GET
GOOD TRUST, and NEXPOINT REAL ESTATE PARTNERS, LLC, F/K/A HCRE
PARTNERS, LLC, A DELAWARE LIMITED LIABILITY COMPANY’S

MOTION TO RECUSE PURSUANT TO 28 U.S.C. 8 455

James Dondero, Highland Capital Management Fund Advisors, L.P., NexPoint Advisors,
L.P., The Dugaboy Investment Trust, The Get Good Trust, and NexPoint Real Estate Partners,
LLC, f/k/a HCRE Partners, LLC, a Delaware limited liability company (collectively, “Movants”)
file this Motion to Recuse (the “Motion”) pursuant to 28 U.S.C. § 455 and would, in support
thereof, respectfully show the Court as follows:
1. Brought with reluctance, this Motion is the necessary result of the undeniable animus that
the Presiding Judge (hereinafter, the “Court”) has developed against James Dondero (“Mr.
Dondero”) and the resulting prejudicial effect of that animus on Mr. Dondero, The Dugaboy Trust,

The Get Good Trust (collectively, the “Trusts”) and any entity the Court deems connected to him

128 U.S.C. § 455 has been made applicable to bankruptcy judges under FED. R. BANKR. P. 5004. APP.3589
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or under his control (collectively, the “Affected Entities”).?2 While the Court has presided over

many issues in this bankruptcy, numerous adversary proceedings and contested matters involving
Mr. Dondero and the Affected Entities remain, in which, for the reasons described herein, the
Court’s impartiality can be reasonably questioned.

2. Importantly, the Court has essentially acknowledged the foundation of this Motion
already—that: the Court formed negative opinions of Mr. Dondero in a prior bankruptcy; those
opinions have carried into this bankruptcy; and, despite best efforts, the Court has been unable to
extricate those opinions from its mind. Moreover, the record in this bankruptcy reflects that the
Court’s negative opinions of Mr. Dondero have resulted in, if not actual bias against Mr. Dondero
and the Affected Entities, the undeniable perception of bias against Mr. Dondero and the Affected
Entities that impair the ability of Mr. Dondero (and the Affected Entities) to preserve their legal
rights. Specifically, among other things, the record reflects that the Court has:

(@) repeatedly made statements demonstrating the Court’s unfavorable opinions about
Mr. Dondero;

(b) declared that Mr. Dondero (and, by implication, the Affected Entities and each of
their licensed attorneys) are vexatious litigants based on actions taken by Mr.
Dondero and the Affected Entities to: (i) defend lawsuits and motions filed against
them; (ii) assert valid legal positions; and/or (iii) preserve legal rights, including on
appeal;

(c) concluded that any entity the Court deems connected to or controlled by Mr. Dondero
(i.e., the Affected Entities) is essentially no more than a tool of Mr. Dondero, without
evidence being introduced that the corporate status of these entities should be
disregarded or that they constitute a single business enterprise;?

(d) summarily and/or preemptively disregarded the testimony of any witness who would
testify in favor of Mr. Dondero or any of the Affected Entities, without evidentiary
support, as “under [Mr. Dondero’s] control” and, if the witness has any connection

2 The definition of the Affected Entities includes the entities defined as “the Advisors” and “the Retail Funds” below.
3 Specifically, the evidentiary record does not reflect, e.g., that: (a) the corporate formalities have been ignored for the
entities; (b) their corporate property has not been kept separate and apart; or (c) Mr. Dondero uses the companies for
personal purposes.

MOTION TO RECUSE PURSUANT TO 28 U.S.C. § 455 PAGE 2
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to Mr. Dondero, per se not credible.

3. At the end of the day, even assuming, arguendo, that the Court’s animus toward Mr.
Dondero were justified based upon the Court’s experience in the Acis Bankruptcy, this Motion

would be no less necessary to safeguard the impartiality that Mr. Dondero and the Affected

Entities are entitled to receive as litigants in these bankruptcy and adversary proceedings—
regardless of Mr. Dondero’s history with the Court.* Consequently, based on the facts stated herein
and the trajectory they suggest, the only way to ensure that this required impartiality (and, of equal
importance, the public perception of same) exists going forward is through recusal of this Court.

4. For the reasons set forth above and in the Brief in Support of this Motion, which is
incorporated by reference as if fully set forth herein, Movants respectfully request that the Court
recuse itself from the Adversary Proceedings and any future contested matters involving Movants
or any entity connected to Mr. Dondero; and grant Movants all other further relief, at law or equity,

to which they are justly entitled.

4 Notably, the Affected Entities’ investment base includes public investors beyond Mr. Dondero.
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Dated: March 18, 2021 Respectfully submitted,

CRAWFORD, WISHNEW & LANG PLLC

By: /s/ Michael J. Lang
Michael J. Lang

Texas State Bar No. 24036944
mlang@cwl.law

1700 Pacific Ave, Suite 2390
Dallas, Texas 75201
Telephone: (214) 817-4500

Counsel for Movants

CERTIFICATE OF SERVICE

The undersigned certifies that on March 18, 2021, a true and correct copy of the above
and foregoing document was served on all parties and counsel set to receive notice by the Court’s

ECF system.

/s/ Michael J. Lang
Michael J. Lang
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

Thefollowing constitutesthe ruling of the court and hasthe force and effect therein described.

wp 4 & e —
Signed March 22, 2021 %&}/y

United Qates Bankluuptcky/Judge

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

IN RE: 8
§
HIGHLAND CAPITAL MANAGEMENT, 8 CASE NO. 19-34054-SGJ-11
L.P., § (Chapter 11)
DEBTOR. §

ORDER DENYING MOTION TO RECUSE
PURSUANT TO 28 U.S.C. § 455

CAME ON FOR CONSIDERATION before this court the Motion of James Dondero,
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., The Dugaboy
Investment Trust, The Get Good Trust, and NexPoint Real Estate Partners, LLC, f/k/a HCRE
Partners, LLC, a Delaware limited liability company (collectively, the “Movants”) to Recuse,
Pursuant to 28 U.S.C. 8 455, filed March 18, 2021, along with a supporting Brief and an
Appendix that is 2,722 pages in length [DE ## 2060, 2061, & 2062] (hereinafter, the “Motion to

Recuse”).
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The Movants, through newly appearing counsel, Michael J. Lang of Crawford, Wishnew
& Lang PLLC, argue that the assigned bankruptcy judge (the “Presiding Judge”) should, after 15
months, recuse herself from presiding in the above-referenced case of Highland Capital
Management, L.P. (the “Debtor” or “Highland”), whose Chapter 11 plan was recently confirmed.
The Movants state that they perceive the Presiding Judge has developed animus towards James Dondero
(“Mr. Dondero) and parties connected with him or deemed under his control (the “Affected Entities™). Mr.
Dondero and the Affected Entities argue that the Presiding Judge’s impartiality can be reasonably questioned.
Specifically, they express concerns that the Presiding Judge formed negative opinions of Mr. Dondero in a
prior bankruptcy case over which the Presiding Judge presided (In re Acis Capital Management, L.P., Case
No. 18-30264)*; that those opinions have carried over to the current case; the Presiding Judge has been
unable to extricate those opinions from her mind; and this has resulted in an actual bias against Mr. Dondero

that is prejudicing him and the Affected Entities.

Accordingly, the Movants ask that the Presiding Judge recuse herself from any future contested

matters and adversary proceedings arising in the Highland case.

By way of further background, the Highland case has been pending since October 16, 2019. It was
filed in the Bankruptcy Court for the District of Delaware. VVenue was transferred to the Bankruptcy Court for
the Northern District of Texas, Dallas Division, on motion of the Official Unsecured Creditors Committee
(“Committee”) on December 4, 2019. On January 9, 2020, a significant corporate governance settlement
between Highland and the Committee was reached and approved by this court. The settlement involved the

removal of Mr. Dondero as CEO and from all decision making at Highland, at the insistence of the

1 Acis Capital Management, L.P. (“Acis”) was formerly a company in the Highland corporate organizational structure.

2

APP.3594



Case 19-34054-sgj11 Doc 2083 Filed 03/23/21 Entered 03/23/21 12:05:38 Page 3 of 11
Case 3:23-cv-00726-S Document 8-2 Filed 12/29/23 Page 3 of 11 PagelD 3652
Committee, and an entirely new corporate governance structure was imposed on the Debtor, with extensive
oversight by the Committee. This new corporate governance structure was negotiated by the Debtor under
pressure from both the Committee and the United States Trustee—both of whom expressed positions that a
Chapter 11 Trustee should be appointed in this case, due to alleged conflicts of interest and mismanagement,
among other things, attributed to Mr. Dondero. Mr. Dondero signed off on the corporate governance
settlement and this court approved it. A new three-member board has controlled the Debtor since then,
consisting of a retired bankruptcy judge (Russell Nelms); a second individual with extensive experience
serving as an independent board member of companies undergoing bankruptcy or restructuring (John
Dubel); and a third individual (later appointed CEO) with broad experience managing distressed debt

investments and other products similar to what Highland manages (James P. Seery).

After more than a year, under direction of the new board, the Debtor obtained confirmation of a
Chapter 11 Plan on February 22, 2021. The Plan was proposed after many months of contentiousness with
several large creditors and the Committee. In fact, in August 2020, the court required the key parties to
engage in mediation before two respected co-mediators (Retired Bankruptcy Judge Allan Gropper, S.D.N.Y.
and Attorney/Mediator Sylvia Mayer, Houston). The Debtor (either during or after mediation) reached key
settlements with the largest creditors in this case (including Acis, which asserted more than a $70 million
disputed claim; the Redeemer Committee for the Crusader Fund which asserted more than a $250 million
claim and had been in litigation in multiple fora with Highland and affiliates for approximately a decade; and
UBS Securities, which asserted more than a $1 billion claim and had also been in litigation with Highland
and certain affiliates for more than a decade). Mr. Dondero participated in the mediation, but settlements were
not reached with him. The Plan that this court confirmed in February 2021 was supported by the Committee
and overwhelmingly by non-insider creditors. Other large, non-insider creditors that supported the Plan,

3
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besides those mentioned above, were Patrick Daugherty (a former executive of Highland who has been in
litigation with Highland and Mr. Dondero for more than a decade) and HarborVest—each of whom asserted

multi-million dollar claims in this case. In any event, the Movants have appealed the confirmation order.

The Motion to Recuse comes 17 months after the Chapter 11 case was filed (although just 15
months after it was transferred to the Presiding Judge). As mentioned, it comes after confirmation of a plan.
The Motion to Recuse was filed just two business days before this court is scheduled to hear a
motion of the Debtor to hold Mr. Dondero in contempt of a TRO. This hearing on the motion to
hold Mr. Dondero in contempt has been continued various times at his request. The underlying
TRO has also been the subject of unsuccessful attempts at interlocutory appeals and is currently
the subject of a petition for writ of mandamus before the Fifth Circuit.

. LEGAL STANDARD APPLICABLE TO THE MOTION TO RECUSE.

Before addressing the substance of the Motion to Recuse, the court will address the
governing legal authority: 28 U.S.C. § 455, Fed. R. Bankr. Pro. 5004(a), and certain case law
interpreting same.

The relevant portions of 28 U.S.C. § 455 provide that:

(@ Any justice, judge, or magistrate judge of the United States shall

disqualify himself in any proceeding in which his impartiality might reasonably

be questioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a

party, a personal knowledge of disputed evidentiary facts
concerning the proceeding;

28 U.S.C. § 455(a) & (b)(1).
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Bankruptcy Rule 5004(a) further provides that “A bankruptcy judge shall be governed by
28 U.S.C. § 455, and disqualified from presiding over the proceeding or contested matter in
which the disqualifying circumstance arises or, if appropriate, shall be disqualified from
presiding over the case.”

The court first notes that the applicable statute and rule do not expressly address
timeliness. However, one Circuit Court has stated that recusal motions must be made in a
timely fashion. Davies v. C.I.R, 68 F.3d 1129, 1130-31 (9" Cir. 1995) (one year after a ruling
was considered untimely).

The court next notes that the applicable statute and rule do not expressly state whether
the presiding judge or some other judge should decide a motion to recuse/disqualify. Case
authority has interpreted the provisions set forth above to give the targeted judge authority (at
least initially) to decide a motion to disqualify. United States v. Bremers, 195 F.3d 221, 226 (5"
Cir. 1999) (a motion to recuse is committed to the discretion of the targeted judge, and the
denial of such motion will only be reversed upon the showing of an abuse of discretion);

Wilborn v. Wells Fargo Bank, N.A. (In re Wilborn), 401 B.R. 848, 851 (Bankr. S.D.Tex. 2009)
(citing United States v. Mizell, 88 F.3d 288, 299 (5" Cir. 1996)(the targeted judge has broad

discretion in determining whether disqualification is appropriate)).

Additionally, the court notes that the applicable statute and rule do not expressly state what
type of hearing a movant is entitled to, if any. Case authority has interpreted that a motion for
disqualification does not necessarily confer upon a movant a right to make a record in open
court, nor does it confer upon them a right to an evidentiary hearing. Lieb v. Tillman (In re Lieb),
112 B.R. 830, 835-36 (Bankr. W.D. Tex. 1990). See generally 13A C. Wright, A. Miller & E.

5
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Cooper, Federal Practice and Procedure § 3550, at 629 (a section 455 motion can be supported
by an affidavit, a verified memorandum, or a statement of facts in some form). The procedure for
a targeted judge to follow, as set forth in Levitt v. University of Texas, 847 F.2d 221, 226 (5" Cir.
1988), and as more specifically articulated in Lieb v. Tillman, 112 B.R. at 836, is: (a) first, the
targeted judge should decide whether the “claim asserted” by the movants “rises to the threshold
standard of raising a doubt in the mind of a reasonable observer” as to the judge’s impartiality;
(b) if not, then the judge should not recuse himself; and (c) if so, another judge should “decide
what the facts are,” i.e., hold an evidentiary hearing, and presumably then this other judge would
decide whether disqualification is appropriate.

Next, with regard to evaluating a motion to recuse, the Fifth Circuit has recognized that

section 455(a) claims are fact-driven, and as a result, the analysis of a particular section 455(a)
claim must be guided, not by a comparison to similar situations addressed by prior
jurisprudence, but rather by an independent examination of the unique facts and circumstances
of the particular claim at issue. United States v. Jordan, 49 F.3d 152, 157 (5" Cir. 1995). Asa
matter of law, clashes between the court and counsel for a party is an insufficient basis for
disqualification, and Circuit Courts have refused to base disqualification under Section 455
upon apparent animosity towards counsel. In re Lieb, 112 B.R. at 835 (citing Davis v.

Board of School Comm 'rs, 517 F.2d 1044, 1050-52 (5" Cir. 1975) (holding that disqualification
should be determined “on the basis of conduct which shows a bias or prejudice or lack of
impartiality by focusing on a party rather than counsel.”)); See also Focus Media, Inc. v. NBC (In
re Focus Media), 378 F.3d 916, 929-31 (9" Cir. 2004) (adverse rulings and negative remarks

ordinarily do not support a bias challenge). Disqualification is appropriate if a reasonable person,

6
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knowing all of the relevant circumstances, would harbor doubts about a judge’s impartiality.
Chitmacha Tribe of La. v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5" Cir. 1982).

Finally, if a movant appeals a decision not to disqualify and the district court finds the
record and documents submitted to be inadequate for a determination, it may remand and direct
another judge to conduct an evidentiary hearing to enlarge the record. Such procedure is
consistent with Levitt. See Lieb v.Tillman, 112 B.R. at 836.

1. THE UNIQUE FACTS AND CIRCUMSTANCES APPLICABLE HERE.

First, the court determines that the Motion to Recuse is not timely. Again, it was filed
more than 15 months after the Presiding Judge was transferred the Highland case. It comes after
many dozens of orders have been issued by the court, including a confirmation order that the
Movants have now appealed. It comes on the eve of a contempt hearing. The timing does not
seem to pass muster—if, indeed, timeliness is a factor, as the Ninth Circuit has suggested.

But, since the Motion to Recuse raises serious issues, the court will nevertheless analyze
it as though it is timely. The court will address whether the overall circumstances might cause a
reasonable observer to question or harbor doubts about the court’s impartiality. Would the claims
asserted in the Motion to Recuse rise to the threshold standard of raising a doubt in the mind of a
reasonable observer as to the court’s impartiality?

A. The Acis Case.

At the heart of the Motion to Recuse seems to be an assertion that the Presiding Judge
gained extrajudicial knowledge and developed opinions of Mr. Dondero and the Affected
Entities during the Acis case and that this has created animus or bias towards them in the

Highland case and related adversary proceedings. Evaluating this contention requires some
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examination of just what the court heard and adjudicated in the Acis case.

Acis Capital Management, L.P. (“Acis LP”), a Delaware limited partnership, and ACIS
Capital Management GP, L.L.C. (“Acis GP/LLC”), a Delaware limited liability company—were
two entities within the approximately 2,000-entity organizational structure of Highland that were
forced into an involuntary bankruptcy case in January 2018 (for convenience, the court will
collectively refer to them as “Acis”). The Presiding Judge presided over the Acis case. Mr.
Dondero was the president of the two Acis Debtors, as well as the CEO of Highland at the time.
The Presiding Judge’s recollection is that Mr. Dondero testified only once during the lengthy
Acis proceedings (during the trial on the involuntary petitions in the Spring of 2018) and, at all
other times, various inhouse counsel at Highland served as the witnesses for Acis and Highland.

As far as “extrajudicial knowledge,” what the Presiding Judge learned from the Acis case
was largely regarding the “CLO Industry.” The court learned that Highland was a pioneer,
among registered investment advisors, in the securitization investment product known as a
“CLO” (collateralized loan obligations) and Acis, for many years, was the vehicle through which
Highland’s CLO business was managed. The court learned about the typical structure of these
CLOs (the various tranches of debt and the rights they enjoyed), the typical governing
documents for and life span of a CLO, the typical portfolio management agreements, the shared
services agreements, and the sub-advisory agreements that undergirded the whole operation. The
court learned about Highland’s role in these and the role of Acis, historically, and the role of an
entity known as Highland CLO Funding “(“HCLOF”’). HCLOF is not a movant on the Motion to
Recuse. If the Presiding Judge made any specific rulings with regard to Mr. Dondero or the

Affected Entities during the Acis case, she cannot recall. The court certainly does recall
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accusations made by Acis against Highland and HCLOF with regard to alleged fraudulent
transfers and alleged denuding of Acis assets to thwart judgment creditor Josh Terry. The court
has never ruled on the actual fraudulent transfer claims and, the Presiding Judge believes that the
claims at least among Acis and Highland have been settled.

In summary, the extrajudicial knowledge—if it should be considered that—the Presiding
Judge gained from the Acis case, that is now suggested to have created bias or animus, was
knowledge about the highly complex CLO products industry, knowledge about the forms of
agreement that typically set forth parties’ rights and obligations, and some knowledge about the
Highland business structure and the shared services and sub-advisory services model it typically
used. The Presiding Judge at all times has been aware that Mr. Dondero was a founder of
Highland, and was the President of Acis and CEO of Highland at relevant times. To be clear, a
Chapter 11 Trustee was appointed in the Acis case soon after an order for relief was entered, and
the Presiding Judge only recalls Mr. Dondero testifying once in court during the Acis case. The
Presiding Judge has a vague recollection that deposition testimony may have been presented at
another time. The court cannot recall any of the other Affected Entities ever being parties
appearing in the Acis case or providing testimony.

The court notes, anecdotally, that 28 U.S.C. § 1408(2) contemplates that venue is proper
over a case “in which there is a pending case under title 11 concerning such person’s affiliate,
general partner or partnership.” Thus, it is not per se improper (in fact, is generally proper) for a
presiding judge to preside over cases of affiliated business entities of a party. It happens all the

time.
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B. Bias or Animus, More Generally?

More generally, the court does not believe that the provisions of 28 U.S.C. § 455 are
implicated here. The Presiding Judge does not believe she harbors, or has shown, any personal
bias or prejudice against the Movants.

As earlier mentioned, case law has held that clashes between a court and counsel for a
party is an insufficient basis for disqualification, and Circuit Courts have refused to base
disqualification under Section 455 upon apparent animosity towards counsel. Inre Lieb, 112
B.R. at 835 (citing Davis v. Board of School Comm 'rs, 517 F.2d 1044, 1050-52 (5" Cir. 1975)
(holding that disqualification should be determined “on the basis of conduct which shows a bias
or prejudice or lack of impartiality by focusing on a party rather than counsel.””)). Not only does
this court have the utmost respect for Mr. Dondero’s and each of the Affected Entities’ counsel,
but the court has no disrespect or animus toward Mr. Dondero on a personal level or any of the
Movants.

This court has merely addressed motions, objections, and other pleadings as they have
been presented. It has issued and enforced orders where requested and warranted. This court and
all courts sometimes use strong words as part of managing a complex and contentious case. None
of this should be interpreted as “bias” or “prejudice.” It is simply about rule enforcement and
managing a docket consistent with this court’s duty to the public. The court does not believe the
assertions of the Movants rise to “the threshold standard of raising a doubt in the mind of a
reasonable observer” as to the judge’s impartiality.

WHEREFORE, it is hereby

ORDERED that the Motion to Recuse is denied. The court reserves the right to

10
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supplement or amend this ruling.
It is so ORDERED.

#H#HHEND OF ORDER###

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,! § Case No. 19-34054-sgj11
§
Debtor. §
§
In re: §
§
JAMES DONDERO, et al., §
§
Appellants, §
§
\2 § Case No. 3:21-cv-00879-K
§
HON. STACEY G. C. JERNIGAN., §
§
Appellee. §

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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DEBTOR’S MOTION FOR LEAVE TO INTERVENE
IN APPEAL OF RECUSAL ORDER

Highland Capital Management, L.P., the debtor and debtor-in-possession (the “Debtor’)

in the above-captioned chapter 11 case (“Bankruptcy Case™) and proposed intervenor in this

appeal (the “Appeal”) from an order of the United States Bankruptcy Court for the Northern

District of Texas, Dallas Division (the “Bankruptcy Court”), by and through its undersigned

counsel, pursuant to section 1109 of the United States Bankruptcy Code (the “Bankruptcy Code™)

and Federal Rule of Bankruptcy Procedure (the “Bankruptcy Rules”) 8013(g), hereby files this

Motion for Leave to Intervene in Appeal of Recusal Order (the “Motion”).? In support of its
Motion, the Debtor respectfully states as follows:

BACKGROUND

1. On October 16, 2019, the Debtor filed a voluntary petition for relief under
chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the District of

Delaware (the “Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”).

2. On October 29, 2019, the U.S. Trustee in the Delaware Court appointed an
Official Committee of Unsecured Creditors (the “Committee”).

3. On December 4, 2019, the Delaware Court entered an order transferring
venue of the Highland Bankruptcy Case to the Bankruptcy Court [Docket No. 186] (the “Transfer
Order”).”

4. On February 22, 2021, the Court entered its Order (I) Confirming the Fifth

Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (II)

2 The Debtor represents that Appellants’ counsel has informed Debtor’s counsel that the Appellants are unopposed
to the Motion.

3 All docket numbers refer to the main docket for the Highland Bankruptcy Case maintained by the Bankruptcy
Court.

DOCS_NY:42997.9 36027/002
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Granting Related Relief [Docket No. 1943] (the “Confirmation Order”). The effective date of the

Debtor’s Plan has not yet occurred and the Debtor continues to operate and manage its business
as a debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. No
trustee or examiner has been appointed in the Bankruptcy Case.

5. On March 18, 2021, James Dondero, Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P., The Dugaboy Investment Trust, The Get Good Trust,
and NexPoint Real Estate Partners, LLC, f/k/a HCRE Partners, LLC (collectively, the
“Appellants™) filed their Motion to Recuse Pursuant to 28 U.S.C. § 455 [Docket No. 2060] (the

“Motion to Recuse”), asking The Honorable Stacey G. Jernigan (“Judge Jernigan™) of the

Bankruptcy Court to recuse herself from presiding over further proceedings in the Bankruptcy
Case.

6. On March 23, 2021, the Bankruptcy Court entered its Order Denying
Motion to Recuse Pursuant to 28 U.S.C. § 455 [Docket No. 2083] (the “Recusal Order™).

7. On April 1, 2021, the Appellants filed their Notice of Appeal [Docket No.

2149] (the “Notice of Appeal”) of the Recusal Order (the “Appeal”), thereby commencing this
Appeal.

8. On April 15, 2021, the Appellants filed their Amended Notice of Appeal

[Docket No. 2203] (the “Amended Notice of Appeal”).

0. The Appellants did not list the Debtor as an “Appellee” or “Interested
Party” in the Appeal. See Amended Notice of Appeal. The party currently listed as the “Appellee”
or “Interested Party” is Judge Jernigan; however, the Debtor is the real party-in-interest in the

Appeal.

DOCS_NY:42997.9 36027/002
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10. On April 15, 2021, the Appellants filed their Designation of Items to Be

Included in the Record on Appeal [Docket No. 2206] (the “Designation of Record”).

11. On April 16,2021, the Appellants filed their Amended Designation of Items

to Be Included in the Record on Appeal [Docket No. 2213] (the “Amended Designation of

Record”).

RELIEF REQUESTED

12. The Debtor respectfully requests that, pursuant section 1109 of the
Bankruptcy Code and Bankruptcy Rule 8013, it be permitted to intervene in the Appeal.
ARGUMENT
13. Section 1109(b) of the Bankruptcy Code provides: “A party in interest,
including the debtor ... may raise and may appear and be heard on any issue in a case under
[Chapter 11].” 11 U.S.C. § 1109(b).
14.  Bankruptcy Rule 8013(g) governs intervention in bankruptcy appeals. It
provides that, in pertinent part, an entity seeking to intervene in the District Court must:
[Cloncisely state the movant’s interest, the grounds for intervention, whether
intervention was sought in the bankruptcy court, why intervention is being sought
at this stage of the proceeding, and why participating as an amicus curiae would
not be adequate.
Fed. R. Bankr. P. 8013(g).* The Debtor easily meets these requirements.

15.  First, there can be no credible dispute that the Debtor has an interest in the

outcome of the Appeal. On December 4, 2019, the Delaware Court transferred the Highland

4 See also Bankruptcy Rule 6009, which provides:

With or without court approval, the trustee or debtor in possession may prosecute or may enter an
appearance and defend any pending action or proceeding by or against the debtor, or commence and
prosecute any action or proceeding in behalf of the estate before any tribunal.

Fed. R. Bankr. P. 6009.

DOCS_NY:42997.9 36027/002
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Bankruptcy Case to the Bankruptcy Court precisely because of the Bankruptcy Court’s familiarity
with Mr. Dondero and certain entities he directly or indirectly owns and/or controls including (at
that time), the Debtor. The Transfer Order was not the subject of any appeal.

16. Since the Highland Bankruptcy Case was transferred to the Bankruptcy
Court and assigned to Judge Jernigan, Judge Jernigan has (a) considered and approved after an
evidentiary hearing a comprehensive “corporate governance” settlement pursuant to which,
among other things, Mr. Dondero voluntarily ceded control of the Debtor to an independent body
(see Docket Nos. 338, 339, and 354); and (b) considered and granted numerous motions, including
(1) three contested motions under Bankruptcy Rule 9019 pursuant to which unwieldy, contentious,
and bitter prepetition litigation orchestrated by Mr. Dondero and those working at his direction
was finally resolved; (ii) the Debtor’s motion for temporary and preliminary injunctive relief
against Mr. Dondero and entities directly and indirectly owned and/or controlled by him; and (iii)
presided over a two-day evidentiary hearing with respect to confirmation of the Debtor’s Plan,
which resulted in entry of the Confirmation Order.

17. More than 2,250 entries have been made on the docket in the Highland
Bankruptcy Case. Ten (10) adversary proceedings are pending, all scheduled to be tried between
June and December 2021. Other substantial contested matters are being litigated, including,
among others, the Debtor’s motions (a) for post-confirmation financing [Docket No. 2229], (b)
for approval of a proposed settlement with UBS that would finally resolve a decade of prepetition

litigation [Docket No. 2199],° (¢) to disqualify a law firm from prosecuting a proof of claim based

5 The motion to disqualify is scheduled to be heard on May 17, 2021. Docket No. 2201.
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on conflict of interest grounds [Docket No. 2196]°, and (d) to hold certain Dondero-related entities
in contempt of court for violating two court orders [Docket No. 2235].”

18. Given the Bankruptcy Court’s irreplaceable knowledge of the Highland
Bankruptcy Case, including the adversary proceedings and contested matters described above,
and its extensive familiarity with the Debtor’s business and operations, management, and
prepetition history (including its vexatious litigation strategy), the Debtor would face substantial,
adverse consequences if the Recusal Order is overturned on appeal and Judge Jernigan is removed
from the Bankruptcy Case. Simply put, no incoming judge can reasonably be expected to gain
any semblance of the knowledge and experience that Judge Jernigan has gained over the last 18
months, and the necessary delays from trying would surely jeopardize the Debtor’s ability to
successfully implement its plan of reorganization.

19.  Moreover, no one can credibly claim that the current parties to the Appeal
will adequately represent the Debtor’s interests. If the Debtor is not permitted to intervene and
file a responsive brief, the Appeal may go unopposed.

20. Participating as an amicus curiae would also not be adequate to protect the
Debtor’s interests because the Debtor can be expected to raise issues as an intervenor that will not
be presented by Mr. Dondero. Ultimately, the Debtor will be in a best position to advocate for its
own interest and bring critical issues to the District Court’s attention as an actual party to the
Appeal.

21. Finally, although intervention was not sought in the Bankruptcy Court,® the

Debtor seeks intervention in this Appeal in order to bring relevant issues and facts from the record

¢ The UBS settlement motion is scheduled to be heard on May 18, 2021. Docket No. 2230.
" The contempt motion is scheduled to be heard on June 8, 2021. Docket No. 2252.

8 The Recusal Order was issued only five days after Mr. Dondero filed his Motion to Recuse.
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to the District Court’s attention. While Judge Jernigan is already intimately familiar with the
record of this Bankruptcy Case, the same cannot be said for the District Court. The Debtor’s
intervention in the Appeal is, therefore, necessary to protect its interest and the interests of its

estate.

22. Thus, the Debtor satisfies the requirements of Bankruptcy Rule 8013 and
has a right to appear in the Appeal. See Matter of Burch, 818 Fed. Appx. 367, 368 (5th Cir. 2020)
(dismissing appeal of district court’s decision to allow trustee’s intervention in appeal of denial
of recusal motion pursuant to Fed. R. Bankr. P. 8013); In re Samson Res. Corp., 15-11934-BLS,
2018 WL 4658212, at *1 (D. Del. Sept. 27, 2018), aff'd, 786 Fed. Appx. 364 (3d Cir. 2019)
(granting motion to intervene under Rules 8013(g) and 6009 where the party has “a strong interest
regarding the issues” raised in the appeal).

23.  Based on the foregoing, the Debtor respectfully requests that this Court
grant leave for the Debtor to intervene in the instant Appeal, that it be given a reasonable
opportunity to supplement the record, and that it otherwise be treated as an “Appellant” for all

purposes, as if originally named as such in the Notice of Appeal.

CONCLUSION

WHEREFORE, the Debtor respectfully requests that the Court (i) grant the Motion; (i)
give the Debtor a reasonable opportunity to supplement the record; (iii) otherwise treat the Debtor
as an “Appellant” for all purposes, as if originally named as such in the Notice of Appeal; and (iv)

grant the Debtor such other and further relief as it deems just and proper.

DOCS_NY:42997.9 36027/002
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Dated: May 7, 2021.
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Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
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-and-

HAYWARD PLLC
/s/ Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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CERTIFICATE OF SERVICE

I hereby certify that, on May 7, 2021, a true and correct copy of the foregoing Motion was
served electronically upon all parties registered to receive electronic notice in this case via the
Court’s CM/ECF system.

/s/ Zachery Z. Annable
Zachery Z. Annable
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,! § Case No. 19-34054-sgj11
§
Debtor. §
§
In re: §
§
JAMES DONDERO, et al., §
§
Appellants, §
§
V. § Case No. 3:21-cv-00879-K
§
HON. STACEY G. C. JERNIGAN, §
§
Appellee. §

ORDER GRANTING DEBTOR’S MOTION TO INTERVENE IN APPEAL OF
RECUSAL ORDER

On April 1, 2021, the Court received notice of the Appellants’? appeal [Docket No. 2149]

(the “Notice of Appeal”) of the Order Denying Motion to Recuse, Pursuant to 28 U.S.C. § 455

[Docket No. 2083] (the “Recusal Order”), in which the Bankruptcy Court denied Appellants’
motion for recusal of The Honorable Stacey G. C. Jernigan, the assigned Bankruptcy Judge. In
the Notice of Appeal, the Appellants identified Judge Jernigan as an “Interested Party” and
Highland Capital Management L.P., the debtor in the above-referenced bankruptcy case (the

“Debtor”), as a “Notice Party.” On April 15, 2021 the Appellants filed their Amended Notice of

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

2 The Appellants are James Dondero, Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
The Dugaboy Investment Trust, The Get Good Trust, and NexPoint Real Estate Partners, LLC f/k/a HCRE Partners,
LLC
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Appeal [Docket No. 2203] (the “Amended Notice of Appeal”) in which they re-designated Judge

Jernigan as “Appellee/Interested party.”

Believing the record in the instant appeal (the “Appeal”) incomplete, and asserting that it
was necessary to protect the Debtor and its estate, the Debtor filed its Motion for Leave to
Intervene and to Establish Time to File Response Brief in Appeal of Recusal Order [Docket No.

] (the “Motion to Intervene™). Therein, the Debtor represented that the Appellants are

unopposed to the Motion to Intervene (Motion to Intervene at 2 n. 2), making the Motion to
Intervene ripe for review by the Court.

Having reviewed the Notice of Appeal, the Amended Notice of Appeal, and the Motion
to Intervene, the Court finds as follows:

1. The Motion is GRANTED as set forth herein.

2. The Debtor may intervene in the Appeal pursuant to Fed. Rule Bankr. P. 8013(g).

3. The Debtor’s supplemental designation of record, if any, is due to the Court on or

before the 14™ day after entry of this Order.

4. The Debtor shall be treated as an “Appellee” as if originally designated as such in
the Notice of Appeal.
SO ORDERED on this __ day of ,2021.

The Honorable Ed Kinkeade
UNITED STATES DISTRICT JUDGE

DOCS_NY:43058.4 36027/002
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IN THE UNITED STATES DISTICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,, 8 Case No. 19-34054-sgj11
§
Debtor. 8
§
In re: 8
§
JAMES DONDERQO, et al., )
§
Appellants, 8
§
V. § Case No. 3:21-cv-00879-K
§
HON. STACEY G. C. JERNIGAN, )
§
Appellee. 8

APPELLANTS’ RESPONSE TO DEBTOR’S MOTION FOR LEAVE TO INTERVENE
IN APPEAL OF RECUSAL ORDER

James Dondero (“Mr. Dondero”), Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., The Dugaboy Investment Trust, The Get Good Trust, and NexPoint Real
Estate Partners, LLC, f/k/a HCRE Partners, LLC, a Delaware limited liability company
(collectively, “Appellants”) file this Response (the “Response”) to Highland Capital Management,
L.P.’s ( “Debtor”) Motion for Leave to Intervene in Appeal of Recusal Order (the “Motion to
Intervene”).t Appellants respectfully state as follows:

I. BACKGROUND

A. Procedural Background
1. On October 16, 2019, Debtor filed a voluntary petition for relief under chapter 11 of the

Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the

1Dkt 2.
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“Delaware Court”), Case No. 19-12239 (CSS) (the “Highland Bankruptcy Case”).

2. On October 29, 2019, the U.S. Trustee in the Delaware Court appointed an Official
Committee of Unsecured Creditors (the “Committee”). The Committee then moved to transfer the
Highland Bankruptcy Case to the United States Bankruptcy Court for the Northern District of

Texas, Dallas Division (the “Bankruptcy Court™).

3. At the hearing on the Committee’s Motion to Transfer, the Pachulski firm, counsel for
Debtor, expressly acknowledged that the Committee’s motive in seeking transfer of the Highland
Bankruptcy Case to the Bankruptcy Court was to take advantage of the Bankruptcy Court’s
preexisting negative views of Debtor’s management, including, notably, Mr. Dondero:

However -- Your Honor pointed to this at the beginning, in mentioning comments
about forum-shopping -- the committee and Acis are really being disingenuous, and
they have not told you the real reason that they want the case before Judge
Jernigan.7 ... And it's not because she’s familiar with this debtor’s business, this
debtor's assets, or this debtor’s liabilities, because she generally is not. It is because
she formed negative views regarding certain members of the debtor’s
management that the committee and Acis hope will carry over to this case.?

*khkk

The debtor filed the case in this district because it wanted a judge to preside over
this case that would look at what’s going on with this debtor, with this debtor’s
management, this debtor’s post-petition conduct, without the baggage of what
happened in a previous case, which contrary to what Acis and the committee says
[sic], has very little to do with this debtor.

4. On December 4, 2019, the Delaware Court entered an order transferring venue of the
Highland Bankruptcy Case to the Bankruptcy Court.*
B. The Motion to Recuse

5. As the Bankruptcy Court has essentially acknowledged, the Bankruptcy Court carried

2 See B.R. Dkt. 2062, the Appendix to the Motion to Recuse at Exhibit 1 at 77:18-78:8 [App. 0077-0078] (emphasis
added).

31d. at 79:14-20 [App. 0079] (emphasis added).

4 See B.R. Dkt. 186.
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negative opinions of Mr. Dondero into the Highland Bankruptcy Case that it cannot extricate from
its mind.

6. Moreover, the record in the Highland Bankruptcy Case reflects that these negative opinions
have resulted in, if not actual bias against Mr. Dondero (as well as any entity the Bankruptcy Court

deems connected to him or under his control (collectively, the “Affected Entities”)):®> (a) the

undeniable perception of bias against Mr. Dondero and the Affected Entities; and (b) distinct and
regular favoritism toward Debtor and other parties (or, at a minimum, the undeniable perception
of such favoritism).

7. Specifically, among other things, the record in the Highland Bankruptcy Case reflects that
the Bankruptcy Court’s bias began to manifest itself in late 2020 and early 2021 as the Bankruptcy
Court:

@ Repeatedly made statements demonstrating its unfavorable opinions about
Mr. Dondero;

(b) Declared that Mr. Dondero (and, by implication, the Affected Entities and
each of their licensed attorneys) are vexatious litigants based on Mr.
Dondero and the Affected Entities actions in: (i) defending lawsuits and
motions filed against them; (ii) asserting valid legal positions; and/or (iii)
preserving legal rights, including on appeal;

(©) Reasonably appears to have prejudged an issue of fact in the Adversary
Proceedings (defined below) by concluding that any entity connected to Mr.
Dondero (i.e., the Affected Entities) is essentially Mr. Dondero himself,
without evidence being introduced that support disregarding the corporate
status of these entities;

(d) Summarily and/or preemptively disregarded the testimony of any witness
who would testify in favor of Appellants, without evidentiary support, as
“under [Mr. Dondero’s] control” and, if the witness has any connection to
Mr. Dondero, per se not credible; and

(e) Entered findings of fact and granted remedies against Appellants that the

5 The term “Affected Entities” should be understood to include Highland Capital Management Fund Advisors, L.P.
and NexPoint Advisors, L.P., Highland Income Fund, NexPoint Strategic Opportunities Fund, and NexPoint Capital,
Inc.
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opposing party did not seek, thus depriving Appellants of due process
rights.

8. This bias (or equally problematic perception of bias) has and will continue to impair the
ability of Appellants to adequately preserve and protect their legal rights and interests.
9. Consequently, on March 18, 2021, Appellants moved to recuse Presiding Judge Jernigan

(the “Motion to Recuse”)® from the below adversary proceedings (the “Adversary Proceedings™):

Adversary Proceeding File Date
UCC v. CLO Holdco Ltd., et al.; Adversary No. 20-03195 12/17/2020
HCMLP v. NexPoint Advisors, L.P., et al.; Adversary No. 21-03000 | 1/6/2021
HCMLP v. Dondero; Adversary No. 21-03003 1/22/2021
HCMLP v. HCMFA; Adversary No. 21-03004 1/22/2021
HCMLP v. NexPoint Advisors, L.P.; Adversary No. 21-03005 1/22/2021
HCMLP v. HCM; Adversary No. 21-03006 1/22/2021
HCMLP v. NexPoint Real Estate Partners, LLC f/k/a HCRE Partners, | 1/22/2021
LLC; Adversary No. 21-03007

HCMLP v. HCMFA; Adversary No. 21-03010 2/17/2021
HCMLP v. Dondero; Adversary No. 20-03190 12/7/2020

10. Notably, while the Bankruptcy Court had presided over many issues in the Highland
Bankruptcy Case at the time of the Motion to Recuse, Appellants’ Motion to Recuse sought relief
related to recently filed and future, stand-alone Adversary Proceedings, i.e., proceedings in which
institutional knowledge is not required. Indeed, as shown above, before the Bankruptcy Court’s
“institutional knowledge” became advantageous for Debtor, Debtor aptly referred to it as
“baggage.”

11. Moreover, the Bankruptcy Court has not made any substantive rulings in those Adversary

Proceedings, and the defendants therein have moved to withdraw the reference in most, if not all,

® See B.R. Dkt. 2060-2062.
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of those cases on the grounds that most of the claims are based on state law.

C. The Recusal Order and Debtor’s Intentional Inaction

12.  On March 19, 2021, the morning after Appellants filed the Motion to Recuse, the
Bankruptcy Court acknowledged receiving the Motion to Recuse in a hearing on a separate issue
and stated to all present (which included Debtor) that it would review the Motion to Recuse and
let the parties know whether responsive pleadings would be necessary.’

13.  The Bankruptcy Court’s statements that morning clearly indicated that it would likely deny
the Motion to Recuse sua sponte. Nonetheless, no party, including Debtor, sought to oppose the
Motion to Recuse; or request time to file a response; or indicate that they, in any way, objected to
the foreshadowed ruling without the opportunity to advocate for their interest and create a record.
This silence continued in the days following the hearing.

14.  On March 23, 2021, the Bankruptcy Court, as it indicated it would, sue sponte denied
Appellants’ Motion to Recuse on three grounds (the “Recusal Order”): (a) the Motion to Recuse
was untimely;® (b) the Bankruptcy Court’s subjective belief that it was not biased (“[t]he Presiding
Judge does not believe she harbors, or has shown, any personal bias or prejudice against the
Movants”);® and (c) criticism of counsel (which was not a ground that Appellants asserted in the
Motion to Recuse) did not justify recusal.

15.  Appellants timely filed a Notice of Appeal of the Recusal Order and, since no other party

7 See an excerpted copy of the Transcript from March 19, 2021 hearing at 78:3-12 (“All right. Okay. And then there's
-- I don't know if the apparently new counsel who has filed a motion of recusal is on the line, but I'll just tell people I
will let you all know by the end of today if | think | need a hearing on that or | think I need to give other parties in
interest the opportunity to weigh in on that. But | don't think it's going to stop me from going forward, just based on
the very quick summary | got from one of my law clerks this morning. But I'll let you know by the end of the day
today if I think I need to set that for hearing or need responsive pleadings.”), a true and correct copy of which is
attached hereto as Exhibit 1 to this Response and incorporated herein by reference.

8 B.R. Dkt. 2883 at p. 7.

° B.R. Dkt. 2883 at p. 10.

104d.

APPELLANTS’ RESPONSE TO DEBTOR’S MOTION TO INTERVENE PAGE 5
APP.3619



CEss68:22-h\c00TBFSK Dhnueert3. Fied A2/PH2B  Page 6 of 16 PagelD BEI 7

had filed any response to the Motion to Recuse (or indicated any position in favor or opposing the
Motion to Recuse), Appellants listed the Bankruptcy Court as the interested party to the appeal and
Debtor (and others) as “Notice Parties.”! Then, after discussions with the Clerk for the Bankruptcy
Court, who had filed correspondence in the Bankruptcy Case requesting Appellants amend their
Notice of Appeal to add an Appellee, Appellants named the Bankruptcy Court as “Appellee” in an
Amended Notice of Appeal.'?

II. RESPONSE TO DEBTOR’S MOTION TO INTERVENE

16. In a footnote (fn. 2) to the Motion to Intervene, Debtor overstates that Appellants are
unopposed to its Motion to Intervene.

17.  When counsel for Debtor conferred with counsel for Appellants, counsel for Appellants
indicated Appellants would not be opposed to Debtor seeking intervention in this appeal of the
Recusal Order. Specifically, what counsel for Appellants did not oppose was Debtor’s request to
intervene and defend the Recusal Oder against appeal on the grounds stated by the Bankruptcy
Court in the Recusal Order.

18.  Counsel for Appellants did not indicate that Appellants were unopposed to Debtor using
intervention as a back-door attempt to make arguments that Debtor knowingly and intentionally
refused to make in response to the Motion to Recuse in the Bankruptcy Court.

19. Regardless, Debtor, as shown herein, has failed to show that intervention is necessary, and
Debtor should not be allowed to, through intervention, raise new arguments that it did not
previously present to the Bankruptcy Court (or offer new grounds for denying the Motion to Recuse
that were not raised by the Bankruptcy Court in its own Recusal Order).

20. First, Debtor asserts that it “would face substantial adverse consequences if the Recusal

11 B.R. Dkt. 2149.
12 See B.R. Dkt. 2169; Dkt. 1-1.
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Order is overturned on appeal and Judge Jernigan is removed from the Bankruptcy Case.”*® In
support of this statement, Debtor asserts that the Bankruptcy Court has issued 2,500 opinions and
orders in the Highland Bankruptcy Case (and its various contested matters) and makes the
conclusory statement that recusing Judge Jernigan from the Adversary Proceedings would
somehow jeopardize the “successful implementation” of Debtor’s reorganization plan. However,
none of the Bankruptcy Court’s institutional knowledge affects the trial of the pending and future
Adversary Proceedings referenced above, which can and should stand alone and be determined on
a case-by-new-case basis.

21. More importantly, the core issues on appeal here are: (a) whether “a reasonable man,
cognizant of the relevant circumstances surrounding [the Bankruptcy Court’s] failure to recuse,
would harbor legitimate doubts about that judge’s impartiality;”* and (b) whether the Bankruptcy
Court should be recused from sitting as the judge and jury in the various Adversary Proceedings
listed above. Respectfully, Appellants, like every litigant, are entitled to a full and fair opportunity
to make their case in a fair and impartial forum.*

22. Under § 455(a), this Court must objectively address the requirements of § 455(a) and, if
after such an objective analysis, this Court determines that a reasonable person would question the
Bankruptcy Court’s impartiality, then recusal is mandatory. Indeed, Debtor’s insistence that the
Bankruptcy Court’s “institutional knowledge” (the same knowledge Debtor previously admitted
was biased “baggage”) is required for the Adversary Proceedings only further supports the
positions taken by Appellants in the Motion to Recuse.

23. Second, while Debtor contends that its interest will not be adequately protected if it is not

13 Dkt. 2 at 1 18.
14 United States v. Bremers, 195 F.3d 221, 226 (5th Cir.1999).
15 Miller v. Sam Houston State Univ., 986 F.3d 880, 893 (5th Cir. 2021).
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permitted to intervene, Debtor, as shown above, made no attempt to oppose the Motion to Recuse
or to represent Debtor’s interests in the Bankruptcy Court—including when the Bankruptcy
Court specifically raised the Motion to Recuse at a hearing involving Debtor and indicated the
likely reality that the Bankruptcy Court would reject the motion without hearing or responsive
pleadings.

24.  Moreover, Debtor’s claim that this appeal will go unopposed absent its intervention as an
“appellant® also lacks merit. Appellants have the burden irrespective of any intervention. As
stated above, if a reasonable person would question the Bankruptcy Court’s impartiality, then
recusal is mandatory.

25.  Third, in the Motion to Intervene, Debtor provides only conclusory statements as to why
participating in this appeal as an amicus curiae would be inadequate. Debtor does not explain how
filing an amicus brief enabling this Court to view the matter from Debtor’s perspective would be
insufficient. On the contrary, numerous cases support the proposition that allowing a proposed
intervenor to file an amicus brief is an adequate alternative to permissive intervention.’

26. Instead, Debtor states that “although intervention was not sought in the Bankruptcy Court,
the Debtor seeks intervention in this Appeal in order to bring relevant issues and facts from the
record to the District Court’s attention.”'® Notably, as stated above, Debtor never requested that
the Bankruptcy Court permit Debtor to respond to the Motion to Recuse before ruling, despite the
Court’s clear indication that it was going to rule on the Motion to Recuse. Moreover, Debtor never

filed a notice of appeal, and it did not file or intervene to designate the record. In short, Debtor has

18 Dkt. 2 at § 23 (“Based on the foregoing, the Debtor respectfully requests that this Court grant leave for the Debtor
to intervene in the instate Appeal, that it be given reasonable opportunity to supplement the record, and that it otherwise
be treated as an “Appellant” for all purposes, as if originally named as such in the Notice of Appeal.”).

17 See McHenry v. Comm’r, 677 F.3d 214, 227 (4th Cir. 2012); Ruthardt v. United States, 303 F.3d 375, 386 (1st
Cir.2002); Mumford Cove Ass'n v. Town of Groton, 786 F.2d 530, 535 (2d Cir.1986); Bush v. Viterna, 740 F.2d 350,
359 (5th Cir.1984); Brewer v. Republic Steel Corp., 513 F.2d 1222, 1225 (6th Cir.1975).

18 Dkt. 2 at 721.
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provided no justification for the arguments contained or the relief requested in the Motion to
Intervene.

27. Nonetheless, weeks after making no effort to “advocate for its own interests” in the
Bankruptcy Court, it now appears that Debtor is seeking intervention in order to create new
arguments it declined to make to the Bankruptcy Court. Debtor cannot use the intervention process
this way. To the extent Debtor intervenes, it is stepping into the shoes of the Bankruptcy Court,
and it is bound by the Bankruptcy Court’s analysis, the Bankruptcy Court’s basis, and the
Bankruptcy Court’s reasoning as stated in the Recusal Order denying the Motion to Recuse.

28.  Asaresult, Debtor has failed to satisfy the requirements for intervention.

29. Moreover, while Appellants do not oppose Debtor filing a brief as an amicus to give this
Court Debtor’s perspective, Debtor should not be allowed to assert, for the first time on appeal,
new arguments that Debtor did not present to the Bankruptcy Court and that the Bankruptcy Court
did not raise in its Recusal Order. This Court cannot consider such additional grounds to determine
whether the Bankruptcy Court abused its discretion in denying Appellants’ Motion to Recuse.

1. CONCLUSION

FOR THE FOREGOING REASONS, Appellants respectfully request the Court deny the
relief requested in the Motion to Intervene or, alternatively, limit Debtor’s intervention to
defending the Bankruptcy Court’s Recusal Order on the grounds stated and the basis set forth in

that order.
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Dated: May 17, 2021 Respectfully submitted,

By: /s/ Michael J. Lang

Michael J. Lang

Texas State Bar No. 24036944
mlang@cwl.law

CRAWFORD, WISHNEW & LANG PLLC
1700 Pacific Ave, Suite 2390

Dallas, Texas 75201

Telephone: (214) 817-4500

Counsel for Appellants

CERTIFICATE OF SERVICE

The undersigned certifies that, on May 17, 2021, a true and correct copy of the above and

foregoing document was served on all parties and counsel of record via the Court’s e-filing

system.
/s/ Michael J. Lang
Michael J. Lang
APPELLANTS’ RESPONSE TO DEBTOR’S MOTION TO INTERVENE PAGE 10
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In Re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

Case No. 19-34054-sgj-11
Chapter 11

Dallas, Texas
Friday, March 19,
9:30 a.m. Docket

2021

MOTIONS TO STAY
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TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE STACEY G.C. JERNIGAN,
UNITED STATES BANKRUPTCY JUDGE.
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For the Debtor:

For the Debtor:

For the Official Committee
of Unsecured Creditors:

For James Dondero:

Jeffrey Nathan Pomerantz
PACHULSKI STANG ZIEHL & JONES,
10100 Santa Monica Blvd.,

13th Floor
Los Angeles, CA
(310) 277-6910

90067-4003

John A. Morris

PACHULSKI STANG ZIEHL & JONES,
780 Third Avenue, 34th Floor
New York, NY 10017-2024

(212) 561-7700

Matthew A. Clemente
SIDLEY AUSTIN, LLP

One South Dearborn Street
Chicago, IL 60603

(312) 853-7539

Clay M. Taylor

BONDS ELLIS EPPICH SCHAFER
JONES, LLP

420 Throckmorton Street,
Suite 1000

Fort Worth, TX

(817) 405-6900
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For Get Good Trust and
Dugaboy Investment Trust:

For Certailn
Advisors:

For Certailn
Advisors:

Recorded by:

Transcribed

cont'd.:

Funds and

Funds and

2

Douglas S. Draper

HELLER, DRAPER & HORN, LLC

650 Poydras Street, Suite 2500
New Orleans, LA 70130

(504) 299-3300

Davor Rukavina

MUNSCH, HARDT, KOPF & HARR

500 N. Akard Street, Suite 3800
Dallas, TX 75201-6659

(214) 855-7587

A. Lee Hogewood, III

K&L GATES, LLP

4350 Lassiter at North Hills
Avenue, Suite 300

Raleigh, NC 27609

(919) 743-7306

Michael F. Edmond, Sr.

UNITED STATES BANKRUPTCY COURT
1100 Commerce Street, 12th Floor
Dallas, TX 75242

(214) 753-2062

Kathy Rehling

311 Paradise Cove

Shady Shores, TX 76208
(972) 786-3063

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.
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9:30 unless someone notifies my courtroom deputy over the
weekend that the Fifth Circuit has said stop, you can't.

All right. Okay. And then there's -- I don't know if the
apparently new counsel who has filed a motion of recusal is on
the line, but I'll just tell people I will let you all know by
the end of today if I think I need a hearing on that or I
think I need to give other parties in interest the opportunity
to weigh in on that. But I don't think it's going to stop me
from going forward, just based on the very quick summary I got
from one of my law clerks this morning. But I'll let you know
by the end of the day today if I think I need to set that for
hearing or need responsive pleadings.

All right. The last thing before I'm late for my
engagement is, Mr. Pomerantz, at some point -- no, this is the
next-to-last thing. At some point, you said we have a hearing
next week on a preliminary injunction adversary as to the
Funds. Is that next week?

MR. POMERANTZ: Your Honor, I may have misspoke. I
think it's the 29th.

THE COURT: Okay.

MR. POMERANTZ: I could be corrected if I'm wrong.
So, —-

THE COURT: Okay. So, with that, I'm going to offer
you this. Traci, correct me if I'm wrong: I don't think we

have anything set right now on Wednesday of next week,
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by today and then their exhibits by 3:00 p.m. Central Tuesday,
along with any briefs.

THE COURT: Okay. So that sounds reasonable. By the
end of today, the witness and exhibit list, or did we just
want to say witness --

MR. POMERANTZ: The witness list by the end of today.

THE COURT: Just the witness list.

MR. POMERANTZ: Just the witness list.

THE COURT: 3:00 p.m. Central time Tuesday for the
exhibit list, with exhibits filed, and any briefing. Anyone
have any contrary views?

Okay. That will be the ruling, then. And I'll see you
Monday, I guess. We're adjourned.

THE CLERK: All rise.

MR. POMERANTZ: Thank you, Your Honor.

MR. RUKAVINA: Thank you.

(Proceedings concluded at 12:20 p.m.)

--00o0--

CERTIFICATE

I certify that the foregoing is a correct transcript from
the electronic sound recording of the proceedings in the
above-entitled matter.

/s/ Kathy Rehling 03/19/2021

Kathy Rehling, CETD-444 Date
Certified Electronic Court Transcriber
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DEBTOR’S REPLY IN FURTHER SUPPORT OF MOTION FOR LEAVE TO
INTERVENE IN APPEAL OF RECUSAL ORDER

Highland Capital Management, L.P., the debtor and debtor-in-possession (the

“Debtor”) in the above-captioned chapter 11 case (“Bankruptcy Case”), by and through its

undersigned counsel, hereby files this reply (the “Reply”) in further support of its Motion for Leave
to Intervene in Appeal of Recusal Order [Docket No. 2] (the “Motion”).? In support of its Reply,
the Debtor respectfully states as follows:

I PRELIMINARY STATEMENT

1. Through the Motion, the Debtor seeks to intervene in the Appeal of the
Recusal Order in order to supplement the record and file a responsive brief. The bases for the
Motion are straight-forward and cannot be credibly contested: (i) the Debtor has a substantial
interest in the outcome of the Appeal, and (ii) the current parties to the Appeal do not adequately
represent those interests.

2. Indeed, the Debtor expected the Motion to be unopposed based on prior e-

mail communications with Appellants’ counsel. See Morris Reply Dec. Ex. 1° (in response to

the Debtor’s query as to whether the Appellants would oppose the Debtor’s motion to intervene,
Appellant’s counsel stated, among other things, “I know who you represent and I don’t have an
issue. You can put me down as unopposed.”).*

3. Surprisingly, Appellants went back on their word and opposed the Debtor’s

Motion, [Docket No. 5] (the “Opposition”), on various grounds, none of which have merit.

2 Capitalized terms not defined shall take the meaning ascribed thereto in the Debtor’s Motion.

3 Refers to the Reply Declaration of John. A. Morris in Support of Motion to Intervene in Appeal of Recusal Order
(the “Morris Reply Dec.”), being filed concurrently with this Reply.

4 Appellants contend that they were “unopposed” to the Debtor “seeking intervention.” (Opposition § 17) (emphasis
in original). This makes no sense as the Debtor never needed Appellants consent to file the Motion. The e-mails
speak for themselves and the Debtor encourages the Court to review them to the extent it deems necessary or
appropriate.

DOCS_NY:43216.2 36027/002
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4. There can be no credible dispute that: (a) the Debtor has a substantial
interest in the outcome of the Appeal; (b) the Debtor will suffer considerable and adverse
consequences if the Appeal is granted; and (c) there is no party to the appeal who can or will
adequately protect the Debtor’s interests.

5. For the reasons stated in its Motion and further below, the Debtor has
satisfied its requirements for intervention in the Appeal.

I1. ARGUMENT

A. The Debtor Has a Significant Interest in the Qutcome of the Appeal

6. In their Opposition, Appellants vaguely argue that the Debtor would not
face substantial adverse consequences if the Recusal Order is overturned. (See Opposition g 20-
23). In support of this argument, Appellants principally contend that: (i) the Bankruptcy Court’s
institutional knowledge of this Case does not affect pending and future proceedings; (ii) the Debtor
did not respond to the Motion to Recuse; and (iii) the Appeal will not go unopposed absent the
Debtor’s intervention. Each of these arguments is without merit.

1. The Debtor Would Face Substantial Adverse Consequences if the Recusal
Order Is Reversed

7. Appellants argue that “none of the Bankruptcy Court’s institutional
knowledge affects the trial of the pending and future” proceedings, and that such proceedings
should “stand alone” on a “case-by-new-case basis.” (Opposition § 20). This argument is not
credible.

8. Judge Jernigan has presided over this complex Case for more than eighteen
(18) months. During that time, she has gained substantial insight into the Debtor’s prepetition
litigation history and post-petition business operations, business relationships, and efforts at

reorganizing. Ten adversary proceedings are pending with trials scheduled during the next six

DOCS_NY:43216.2 36027/002
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months (almost all of which are against one or more of the Appellants or entities owned and/or
controlled by Mr. Dondero, including five (5) where the Debtor seeks to recover tens of millions
of dollars from Mr. Dondero and his affiliates under a series of demand notes). Other substantial
motions are pending, including one motion for contempt against Mr. Dondero that is sub judice,
and another against Mr. Dondero and certain related entities that will be heard on June 8, 2021.
These facts are beyond dispute.

9. Under the circumstances, the abrupt removal of Judge Jernigan at this late
stage would severely prejudice the Debtor and its estate (i) through the loss of institutional
knowledge, and (ii) by delaying the proceedings for an indeterminate period of time. These
consequences are foreseeable and would necessarily impair the Debtor’s ability to implement its
plan of reorganization and make distributions to creditors—some of whom have been waiting a
decade to get paid.’

10.  Appellants’ remaining contentions on the issue of harm are either frivolous
or irrelevant. For example, Appellants argue that they “are entitled to a full and fair opportunity
to make their case in a fair and impartial forum.” (Opposition 421). But this argument goes to the
merits of the Appeal, not the Debtor’s right to intervene.® The Debtor asks the Court to consider

this simple question: would litigants suffer any adverse consequences if a case was suddenly

5 In further support of their argument that the Debtor would not suffer substantial harm if the Recusal Order is reversed,
Appellants reference the “core issues” on appeal and the general legal standard for the recusal of a judge pursuant to
28 U.S.C. § 455. (See Opposition J921-22). The issues on appeal and the legal standard for recusal, however, have
no bearing on the Debtor’s interest in the outcome of the Recusal Motion and its right to intervene in the Appeal to
protect those interests.

¢ Appellants’ argument that the Debtor’s counsel previously agreed at a transfer hearing that the Case should not be
transferred from the Delaware Court to the Bankruptcy Court because of its alleged “negative views,” (Opposition
93), also goes to the merits of the Appeal, and is not relevant for purposes of this Motion. Nevertheless, it warrants a
response. During this hearing, which took place nearly fourteen months ago, Mr. Dondero controlled the Debtor and
directed its counsel to oppose the transfer of venue on those bases. However, the Delaware Court rejected this
argument, the Case was transferred to the Bankruptcy Court, and Mr. Dondero was removed from his position with
the Debtor. Mr. Dondero waited 14 months to file his Motion to Recuse.

DOCS_NY:43216.2 36027/002
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transferred to this Court that: (a) was pending before another judge for a year and a half, (b) where
there were over 2,300 docket entries, including numerous and substantial orders that have
continuing impacts on the litigants, and (c) where more than a dozen substantial motions were
pending and were scheduled to be heard within six months? The answer is obvious. But for a
Debtor who is attempting to monetize its assets and make distributions to creditors, the
consequences would be even more devastating.

2. The Debtor’s Alleged “Inaction” Regarding the Motion to Recuse Has No
Bearing on Its Interests in the Appeal

11.  Appellants attempt to establish that the Debtor has no stake in the outcome
of the Appeal because the Debtor “made no attempt to oppose the Motion to Recuse or to represent
[the] Debtor’s interest in the Bankruptcy Court” when the Bankruptcy Court purportedly
“indicated the likely reality” that it would reject the Motion to Recuse. (Opposition § 24).
Appellants misrepresents the facts, falsely suggesting that the Debtor made a voluntary and
unilateral decision to avoid becoming involved in the Recusal Motion. The facts are simple and

uncontroverted:

e On March 18, 2021, Appellants filed the Recusal Motion;

e During a hearing on March 19, 2021, the Court informed the Appellants, the
Debtor, and all other parties in interest participating in that hearing that she
would advise them whether a hearing or “responsive pleadings” were necessary
in order “to give other parties in interest the opportunity to weigh in on that,”’

e The Bankruptcy Court never scheduled a hearing or requested “responsive
pleadings” from any party in interest; and

7 See Morris Reply Dec. Ex. 2 at 78:3-12.

DOCS_NY:43216.2 36027/002
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e On March 23, 2021, long before the time had run to file opposition papers, the
Court issued the Recusal Order.®

12.  Based on these undisputed facts, the Debtor was not asked to participate in
a hearing or file a responsive pleading, and its right to do so had not expired when the Court issued
the Recusal Order. Thus, there is no factual basis for Appellants’ contention that the Debtor made
a deliberate decision not to engage and somehow waived its right to object.

13.  Appellants’ arguments that the Debtor “never filed a notice of appeal” and
“did not file or intervene to designate the record” also miss the point. Indeed, the Debtor did not
file a notice of appeal because the Debtor is not the appellant, nor does it seek to, or intend to,
appeal the Recusal Order. Moreover, the Debtor seeks to supplement the record as part of this
Motion.

14.  In light of the foregoing, Appellants’ characterization of the “Debtor’s
intentional inaction” is simply inaccurate.’

3. Absent the Debtor’s Intervention, the Appeal Will Be Unopposed

15.  Appellants also challenge the Debtor’s contention that absent its
intervention, the Appeal will go unopposed. (Opposition § 24). In so arguing, Appellants again
reiterate the general legal issues on Appeal. (See id.). For the reasons discussed supra, the legal
standard for recusal, and the Appellants “burden” on the merits of the Appeal, are irrelevant to the

issue of whether the Appeal will go unopposed, or to the Debtor’s right to intervene in the

8 The Debtor had 21 days from the date the Recusal Motion was filed to file a responsive and brief. See Local
Bankruptcy Rule of the United States Bankruptcy Court for the Northern District of Texas (the “Local Rules™) 7007-
1.

% For these same reasons, Appellants’ contention that the Debtor “used” the Motion as a “back-door attempt to make
arguments that Debtor knowingly and intentionally refused to make in response to the Motion to Recuse” is without
merit. (Opposition 9 18).
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Appeal.'®

Appellants simply fail to offer any legal or factual basis to support their argument that,
absent the Debtor’s intervention, the Appeal will, in fact, go unopposed. As discussed in its
Motion, if the Debtor does not intervene in the Appeal, no party currently named in the Appeal is
likely to advocate on behalf of the Debtor’s interests.

16.  Appellants otherwise fail to offer any legal or factual basis in support of

their contention that the Debtor does not have a substantial interest in the outcome of the Appeal.

B. Participating as Amicus Curiae Would Be Inadequate to Protect the Debtor’s
Interests

17.  Finally, Appellants argue that the Debtor’s participation in the Appeal as an
amicus curiae would sufficiently protect the Debtor’s interests. However, as noted in its Motion,
in order to meaningfully oppose the Appeal and vigorously advocate on behalf of its interests, the
Debtor intends to raise issues not currently raised by Appellants and supplement and defend the
record accordingly. Because the Debtor can only do so as a named party to the Appeal,
participating as an amicus curiae is inadequate to protect the Debtor’s interests.

18. The cases cited by Appellants in support of their claim that the Debtor’s
participation as an amicus curiae would be sufficient are misguided. For instance, in McHenry v.
Comm'r, 677 F.3d 214 (4th Cir. 2012), the Court affirmed the denial of a party’s motion to
intervene in a proceeding under Fed. R. Civ. P. 24(a) because of the “limited” nature of the issue
at hand, and the “broader and much different nature of the interest that [proposed intervener]
sought to vindicate.” Id. at 226. In finding that the proposed intervener had not demonstrated that

the outcome of the appeal would “impede” their ability to “protect their interests,” the Court noted

10 Separately, Appellants’ argument that if the Motion is granted, the Debtor will be “stepping into the shoes” of the
Bankruptcy Court is also misguided. (/d. §27). What should be obvious and what would usually go without saying
must be emphasized here: a bankruptcy court judge and a debtor have completely different roles, interests, rights,
and obligations.

DOCS_NY:43216.2 36027/002
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that “any view it has on the” narrow issues on appeal “can easily be expressed in an amicus brief”
or “in some other forum more suited to such policy arguments.” Id. at 227.

19. Here, by contrast, and as discussed supra, the Debtor’s interests will be
significantly implicated by the outcome of the Appeal. The core issue on Appeal, namely, whether
Judge Jernigan should be recused, is the very issue which the Debtor seeks to oppose to protect
those interests. In Ruthardt v. United States, 303 F.3d 375 (1st Cir. 2002), the Court affirmed a
denial of certain parties’ motion to intervene where, although they had “an interest in the matter in
controversy and a practical threat to that interest,” they also had a representative adequately
representing those interests. /d. at 386. Notwithstanding this finding, however, the Court exercised
its discretion to allow those same parties to intervene in the case “[g]iven the magnitude of the
stakes.” Id. Here, participating as an amicus curiae would be inadequate to protect the Debtor’s
interests because there is no party to the Appeal currently representing those interests. Given the
magnitude of the Debtor’s stake in the outcome of the Appeal, intervention is warranted.'!

20. Based on the foregoing, the Debtor respectfully requests that this Court
grant leave for the Debtor to intervene in the instant Appeal, that it be given a reasonable
opportunity to supplement the record, and that it otherwise be treated as an “Appellee” for all

purposes, as if originally named as such in the Notice of Appeal.

! The remaining cases cited by Appellants are similarly inapplicable. In Mumford Cove Ass'n v. Town of Groton, 786
F.2d 530, 535 (2d Cir.1986), the Court affirmed a denial of intervention where, among other things, the proposed
interveners “no longer have a ‘protective interest’ requiring intervention because their time to challenge” the issue at
hand “has long since expired.” Id. at 534. The Court in Bush v. Viterna, 740 F.2d 350 (5th Cir. 1984), affirmed a
denial of intervention where the proposed interveners’ rights were adequately represented by an existing defendant,
and “the same positions and defenses will be presented in this suit, whether or not intervention is allowed.” Id. at 357.
Finally, in Brewer v. Republic Steel Corp., 513 F.2d 1222 (6th Cir. 1975), the Court found that amicus curiae was
sufficient where the proposed intervener did not have the “direct, substantial interest” in the litigation and where the
party claimed to have “general expertise” in the subject of the litigation and hoped to avoid “duplication of pretrial
preparation” or inconsistent results with “parallel state proceedings.” /d. at 1225.
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CONCLUSION

WHEREFORE, the Debtor respectfully requests that the Court (i) grant the

Motion; (ii) give the Debtor a reasonable opportunity to supplement the record; (iii) otherwise treat

the Debtor as an “Appellee” for all purposes, as if originally named as such in the Notice of Appeal;

and (iv) grant the Debtor such other and further relief as it deems just and proper.

Dated: May 21, 2021

DOCS_NY:43216.2 36027/002

PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No. 143717)

Ira D. Kharasch (CA Bar No. 109084)

John A. Morris (NY Bar No. 266326)

Gregory V. Demo (NY Bar No. 5371992)

Hayley R. Winograd (NY Bar No. 5612569)

10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

Email: jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-

HAYWARD PLLC
/s/ Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.
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CERTIFICATE OF SERVICE

I hereby certify that, on May 21, 2021, a true and correct copy of the foregoing Reply was
served electronically upon all parties registered to receive electronic notice in this case via the
Court’s CM/ECF system.

/8/ Zachery Z. Annable
Zachery Z. Annable
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PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No.143717)

Ira D. Kharasch (CA Bar No. 109084)

John A. Morris (NY Bar No. 266326)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Intervenor Highland Capital Management, L.P.

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: § Chapter 11
§
HIGHLAND CAPITAL MANAGEMENT, L.P.,! § Case No. 19-34054-sgj11
§
Debtor. §
§
In re: §
§
JAMES DONDERO, et al., §
§
Appellants, §
v. §
§ Case No. 3:21-cv-00879-K
HON. STACEY G. C. JERNIGAN., §
§
Appellee. §
§

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

1934054210521000000000022


¨1¤}HV5%5     60«

1934054210521000000000022
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REPLY DECLARATION IN SUPPORT OF MOTION FOR LEAVE TO
INTERVENE IN APPEAL OF RECUSAL ORDER

I, John A. Morris, pursuant to 28 U.S.C. § 1746(a), under penalty of perjury, declare as
follows:

1. I am an attorney in the law firm of Pachulski, Stang, Ziehl & Jones LLP, counsel
to the above-referenced Debtor, and I submit this Reply Declaration in support of the Debtor’s
Motion for Leave to Intervene in Appeal of Recusal Order [Docket No. 2] (the “Motion”). I submit
this Reply Declaration based on my personal knowledge and review of the documents listed below.

2. Attached as Exhibit 1 is a true and correct copy of an e-mail string between
Appellants’ counsel and Debtor’s counsel, dated April 29, 2021 and April 30, 2021.

3. Attached as Exhibit 2 is a true and correct copy of the transcript from the hearing

held on March 19, 2021.

Dated: May 21, 2021

/s/ John A. Morris
John A. Morris
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From: Michael Lang <mlang@cwl.law>

Sent: Friday, April 30, 2021 9:35 AM

To: John A. Morris

Cc: Jeff Pomerantz; Gregory V. Demo; Hayley R. Winograd

Subject: Re: Highland: Debtor's Intervention on Appeal of Order Denying Recusal Motion

| know who you represent and | don’t have an issue. You can put me down as unopposed.

CRAWFORD | Michael Lang
WISHNEW Crawford, Wishnew & Lang PLLC

LANG

D: +1(214)-817-4503 | M: 214-235-3986 | mlang@cwl.law
www.cwl.law
1700 Pacific Ave., Suite 2390 Dallas, Texas 75201

On Apr 29, 2021, at 4:53 PM, John A. Morris wrote:

Michael,

We represent the Debtor. The Debtor probably should have been identified as the Appellee, but regardless, we
strongly believe we have the right to intervene.

Our request is standalone and unconditional.

Please let us know if the Appellants will agree to allow the Debtor to intervene without regard to what other
parties may or may not want. If we can’t reach an agreement by tomorrow, we’ll simply file our motion.
Regards,

John

John A. Morris

Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760

Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com

vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

From: Michael Lang [mailto:mlang@cwl.law]

Sent: Thursday, April 29, 2021 5:31 PM

To: John A. Morris

Cc: Jeff Pomerantz; Gregory V. Demo; Hayley R. Winograd

Subject: [SUSPICIOUS MESSAGE] RE: Highland: Debtor's Intervention on Appeal of Order Denying Recusal
Motion
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John — Assuming that you would not oppose other parties who might also want to intervene, we would agree
to Debtor intervening.

CRAWFORD | Michael Lang
WISHNEW Crawford, Wishnew & Lang PLLC

LANG
D: +1(214)-817-4503 | M: 214-235-3986 | mlang@cwl.law
www.cwl.law

1700 Pacific Ave., Suite 2390 Dallas, Texas 75201

From: John A. Morris

Sent: Thursday, April 29, 2021 6:01 AM

To: Michael Lang

Cc: Jeff Pomerantz ; Gregory V. Demo ; Hayley R. Winograd

Subject: Highland: Debtor's Intervention on Appeal of Order Denying Recusal Motion

Mr. Lang:

As you are likely aware, we are bankruptcy counsel to Highland Capital Management, L.P. (the “Debtor”).
Please let us at your earliest convenience whether the Appellants who are appealing the Bankruptcy Court’s
order (Docket No. 2083) denying the Appellants’ recusal motion (Docket No. 2062) will agree to the Debtor’s
intervention in the appeal. If so, we can quickly prepare a short stipulation for your consideration.

If not, the Debtor intends to promptly move to intervene in the appeal under applicable rules and laws.
Your prompt attention is appreciated.

Regards,

John

John A. Morris

Pachulski Stang Ziehl & Jones LLP
Direct Dial: 212.561.7760

Tel: 212.561.7700 | Fax: 212.561.7777
jmorris@pszjlaw.com

vCard | Bio | LinkedIn

Los Angeles | San Francisco | Wilmington, DE | New York | Houston

CONFIDENTIALITY

This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein
and may contain legally privileged and/or confidential information. If you are not the intended recipient of this
e-mail message, you are hereby notified that any dissemination, distribution or copying of this e-mail message,
and any attachments thereto is strictly prohibited. If you have received this e-mail message in error, please
immediately notify me by telephone and permanently delete the original and any copies of this email and any
prints thereof.

NOT INTENDED AS A SUBSTITUTE FOR A WRITING

Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar
substance and effect, absent an express statement to the contrary hereinabove, this e-mail message, its
contents, and any attachments hereto are not intended to represent an offer or acceptance to enter into a
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contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its
clients, or any other person or entity.

CONFIDENTIALITY

This e-mail message and any attachments thereto is intended only for use by the addressee(s) named herein and may contain legally privileged
and/or confidential information. If you are not the intended recipient of this e-mail message, you are hereby notified that any dissemination,
distribution or copying of this e-mail message, and any attachments thereto is strictly prohibited. If you have received this e-mail message in error,
please immediately notify me by telephone and permanently delete the original and any copies of this email and any prints thereof.

NOT INTENDED AS A SUBSTITUTE FOR A WRITING

Notwithstanding the Uniform Electronic Transactions Act or the applicability of any other law of similar substance and effect, absent an express
statement to the contrary hereinabove, this e-mail message, its contents, and any attachments hereto are not intended to represent an offer or
acceptance to enter into a contract and are not otherwise intended to bind the sender, Pachulski Stang Ziehl & Jones LLP, any of its clients, or any
other person or entity.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In Re:

HIGHLAND CAPITAL
MANAGEMENT, L.P.,

Debtor.

Case No. 19-34054-sgj-11
Chapter 11

Dallas, Texas
Friday, March 19,
9:30 a.m. Docket

2021

MOTIONS TO STAY
PENDING APPEAL

—_— — — — — — — — ~— ~—

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE STACEY G.C. JERNIGAN,
UNITED STATES BANKRUPTCY JUDGE.

WEBEX APPEARANCES:

For the Debtor:

For the Debtor:

For the Official Committee
of Unsecured Creditors:

For James Dondero:

Jeffrey Nathan Pomerantz
PACHULSKI STANG ZIEHL & JONES,
10100 Santa Monica Blvd.,

13th Floor
Los Angeles, CA
(310) 277-6910

90067-4003

John A. Morris

PACHULSKI STANG ZIEHL & JONES,
780 Third Avenue, 34th Floor
New York, NY 10017-2024

(212) 561-7700

Matthew A. Clemente
SIDLEY AUSTIN, LLP

One South Dearborn Street
Chicago, IL 60603

(312) 853-7539

Clay M. Taylor

BONDS ELLIS EPPICH SCHAFER
JONES, LLP

420 Throckmorton Street,
Suite 1000

Fort Worth, TX

(817) 405-6900

76102

LLP

LLP
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APPEARANCES,

For Get Good Trust and
Dugaboy Investment Trust:

For Certailn
Advisors:

For Certailn
Advisors:

Recorded by:

Transcribed

cont'd.:

Funds and

Funds and

2

Douglas S. Draper

HELLER, DRAPER & HORN, LLC

650 Poydras Street, Suite 2500
New Orleans, L