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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. Bankr. P. 8012 and Local Rule 8012.1, appellant NexPoint
Advisors, L.P. makes the following disclosures:

1. Any parent corporation and any publicly held company that owns 10
percent or more of the party’s stock.

NexPoint Advisors, L.P.
Owned by:
The Dugaboy Investment Trust
NexPoint Advisors GP, LLC
Owned by:
James Dondero

Highland Capital Management Fund Advisors, L.P.
Owned by:
Highland Capital Management Services, Inc.
Strand Advisors XVI, Inc.
Okada Family Revocable Trust

2. All persons, associations of persons, firms, partnerships, corporations,
guarantors, insurers, affiliates, parent corporations, or other legal
entities who or which are financially interested in the outcome of the
appeal.

A. Appellants:

NexPoint Advisors, L.P and Highland Capital Management Fund
Advisors, L.P.

Counsel:

Davor Rukavina, Esq.

Julian P. Vasek, Esq.

MUNSCH HARDT KOPF & HARR P.C.
500 N. Akard St., Ste. 3800

Dallas, Texas 75201-6659
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B. Appellee/Debtor:

Highland Capital Management, L.P.

Counsel:

Melissa Sue Hayward, Esq.
Zachery Z. Annable, Esq.
Hayward P.L.L.C.

10501 N. Central Expy. Ste. 106
Dallas, TX 75231

Jeffrey N. Pomerantz
John Morris
Pachulski Stang Ziehl & Jones, LLP
10100 Santa Monica Boulevard, 13th Floor
Los Angeles, CA 90067
D.  Others:
Creditors of the Debtor in the above-captioned bankruptcy case.
Other parties in interest in the above-captioned bankruptcy case.

/s/ Davor Rukavina

Davor Rukavina
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I. STATEMENT REGARDING ORAL ARGUMENT

The Advisors respectfully request oral argument. See Fed. R. Bankr. P. 8019.
Oral argument would aid the Court in this bankruptcy appeal for two reasons. First,
the record is voluminous. The Bankruptcy Court admitted about 200 exhibits. Oral
argument will afford the parties and the Court the opportunity to clear up any
questions that arise as a result. Second, the relationship between the parties is
complex and evolved over time, and the issues are nuanced. Oftentimes, nuance
gets lost in the shuffle of paperwork, and the Advisors would appreciate the
opportunity to discuss the issues directly with the Court. The Court, too, will benefit
from the Socratic type of presentation oral argument involves.

II. JURISDICTIONAL STATEMENT

This bankruptcy appeal concerns a Judgment entered by the Bankruptcy Court
on September 13, 2022 in favor of Highland Capital Management, L.P. (the
“Debtor”).! Appellants NexPoint Advisors, L.P. (“NexPoint™) and Highland Capital
Management Fund Advisors, L.P. (“HCMFA” and with NexPoint, the “Advisors”),
timely filed a notice of appeal on September 20, 2022.> See FED. R. BANKR. P.

8002(a)(1) (fourteen-day deadline to file notice of appeal).

! ROA.000007.
2 ROA.000001.

APPELLANTS’ BRIEF 1
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The Bankruptcy Court had subject matter jurisdiction to enter the Judgment
under 28 U.S.C. §§ 157 and 1334. Thus, this is an appeal from a final judgment,
order, or decree of the Bankruptcy Court, and the District Court has appellate
jurisdiction under 28 U.S.C. § 158(a)(1).

III. STATEMENT OF THE ISSUES

1. Whether the Bankruptcy Court erred as a matter of law by reviewing
and relying on inadmissible extraneous and parol evidence to construe the Payroll
Reimbursement Agreements (“PRAs”) as providing for flat fees, as neither
agreement was ambiguous, and in construing the Debtor’s performance under the
Agreements. Questions of law are reviewed de novo. See, e.g., Bass v. Denney (In
re Bass), 171 F.3d 1016, 1021 (5th Cir. 1999).

2. Whether the Bankruptcy Court erred as a matter of law in construing
the PRAs as providing for “actual cost” based on a set monthly amount subject rather

9

than the real “actual cost” based on the actual “dual employees,” including by
deciding the PRAs provided no affirmative duty or mandatory obligation for the
Debtor to adjust said amounts. Questions of law are reviewed de novo. 1d.

3. Whether, if extraneous and parol evidence was admissible, the
Bankruptcy Court erred in construing that evidence as demonstrating (i) that the

PRAs were “flat fee” agreements; (i1) that the Advisors intended the PRAs to be “flat

fee” agreements; (ii1) that the Advisors’ knew of the amount of each payment at the

APPELLANTS’ BRIEF 2
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time each payment was made and that Advisors made such payments with
knowledge that such payments were in excess of the relative value of services
provided; and (iv) that the Debtor was performing under the PRAs. Findings of fact
are reviewed for clear error. 1d.

4. Whether the Bankruptcy Court erred in finding that the Advisors never
made a request to modify the amounts payable under the PRAs such that the Debtor
was required to negotiate the modification in good faith, and erred in finding that the
Debtor did not fail to so negotiate in good faith. Mixed questions of law and fact are
review de novo. Id.

5. Whether the Bankruptcy Court erred in not concluding the Debtor,
pursuant to contracted services the Advisors were paying the Debtor to do, was under
a duty to inform the Advisors of potential overpayments under the PRAs and to
trigger any modification to amounts payable under the same. Questions of law are
reviewed de novo. Id.

6. Whether the Bankruptcy Court erred in concluding the Advisors
waived their claims for overpayments on all four contracts under the facts and under
the law, including in light of anti-waiver provisions. Findings of fact are reviewed
for clear error, and questions of law are reviewed de novo. Id.

7. Whether the Bankruptcy Court erred in finding the Advisors did not

overpay the Debtor for services under the Shared Services Agreements (“SSAs”)

APPELLANTS’ BRIEF 3



Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 12 of 57 PagelD 3259

that the Debtor was no longer providing and for which the Advisors had to hire others
and pay for cover. Findings of fact are reviewed for clear error. Id.

8. Whether the Bankruptcy Court erred in denying the Advisors’
administrative claims under the Bankruptcy Code in light of postpetition
overpayments, both under the respective contracts and, additionally or separately,
under general principles of equity irrespective of the contracts, given the
overwhelming evidence the Debtor charged the Advisors, and the Advisors paid,
large amounts post-petition for services the Debtor did not actually provide to the
Advisors, especially in light of the fact the Debtor owed fiduciary duties to the estate
and its creditors and the Debtor owed various contractual duties to the Advisors.
Application of the law to the facts is reviewed de novo. Id.

0. Whether the Bankruptcy Court erred in finding the Advisors breached
the contracts and awarding the Debtor damages for breach of the PRAs and SSAs,
including because the Debtor was not providing the services for which it sought
compensation and because the Debtor committed a first material breach of the
agreements. Application of the law to the facts is reviewed de novo. Id.

10.  Whether the Bankruptcy Court erred in finding the Advisors breached
the contracts and awarding the Debtor damages for breach of the four contracts for
a period after the Advisors informed the Debtor that amounts payable thereunder

needed to be modified, thus triggering an obligation to negotiate the same in good

APPELLANTS’ BRIEF 4
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faith, which the Debtor failed to do. Application of the law to the facts is reviewed
de novo. Id.

11.  Whether the Bankruptcy Court erred in awarding the Debtor damages
for breach of the four contracts when the Debtor failed to offer evidence of its actual
damages. Findings of fact are reviewed for clear error. Id.

IV. STATEMENT OF THE CASE

The Advisors “are registered investment advisors under the Investment
Advisors Act of 1940.”° They “manage approximately $11 billion of assets for
numerous clients, including retail investors (the retail investor funds [the “Funds”]
constitute about $3 billion of the $11 billion of assets under management).”* With

respect to the Funds, the Advisors report to a “Retail Board,” which “is essentially

an independent board of trustees or board of directors ....”> But during the relevant
time period the Advisors did not have many employees of their own.®

Instead, the Debtor provided middle- and back-office personnel to the
Advisors under SSAs (shared services agreements), and the Debtor provided front-

office personnel to the Advisors under PRAs (payroll reimbursement agreements).’

3 ROA.000269.

4 ROA.000266.

> ROA.000278 n.40.
6 ROA.000266-67.

7 ROA.000266-67.
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Middle- and back-office personnel provide accounting, legal, regulatory
compliance, human resources, IT, and similar services, whereas front-office
personnel provide actual investment advisory services.®

Under the PRAs, for example, certain Debtor employees would provide front-
office services to the Advisors, and the PRAs define these individuals as “Dual
Employees.”® “The actual cost of any Dual Employee ... shall be allocated based
on the Allocation Percentage.”!® And “‘Allocation Percentage’ means the Parties’
good faith determination of the percentage of each Dual Employee’s aggregate hours
worked during a quarter that were spent on [Advisor] hours, as listed on Exhibit
Al

Exhibit A to the NexPoint PSA looks like this:!?

8 ROA.000266-67.

? ROA.002266.

10 ROA.002266.

1 ROA.002266 (emphasis omitted).
12 ROA.002271.
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EXHIBIT A

EMPLOYEE ALLOCATIONS
(AS OF JANUARY 1,2018)

PERCENTAGE (%) ALLOCATION TO

i S NEXPOINT ADVISORS, L.P.
Abayarathna, Sahan 9%
Baynard, Cameron 9%
Burns, Nathan 70%
Covitz, Hunter 25%
Desai, Neil 25%
Fedoryshyn, Eric 9%
Gray, Matthew 9%
Hayes, Christopher 9%
Hill, Robert 5%
McFarling, Brandon 9%
Moore, Carl 10%
Nikolayev, Yegor 9%
Okada, Mark 20%
Owens, David 9%
Parker. Trey 15%
Parmentier, Andrew 40%
Phillips, Michael 9%
Poglitsch, Jon 10%
Ryder, Phillip 5%
Sachdev, Kunal 9%
Smallwood, Allan 9%
Staltari, Mauro 9%
Tomlin, Jake 9%
Vira, Sagar 9%
Wilson, Scott 5%

The PRAs define “Actual Cost” as “the actual costs and expenses caused by,
incurred or otherwise arising from or relating to each Dual Employee .... Absent
any changes to employee reimbursement, as set forth in Section 2.02, such costs and

expenses are equal to $252,000 per month [for NexPoint].”!* The HCMFA PRA

13 ROA.002265.

APPELLANTS’ BRIEF 7
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But each PRA also provides:

During the Term, the Parties may agree to modify the terms and
conditions of [the Advisors’] reimbursement in order to reflect new
procedures or processes, including modifying the Allocation
Percentage ... applicable to such Dual Employee to reflect the then-
current fair market value of such Dual Employee’s employment. The
parties will negotiate in good faith the terms of such modification.'

The PRAs use the term “reimburse” or “reimbursement” numerous other

times throughout the document:

The title of the document is “Payroll Reimbursement Agreement,”
which is repeated in the introductory paragraph and every time the
document uses the defined term “Agreement” (Recital A; Article I,
Definitions; § 3.01, Actual Cost Allocation Formula; § 4.03(c); § 5.01;
§ 5.02; § 6.01; § 6.02; § 6.03; § 6.04; § 6.05; § 6.06; § 6.07; § 6.08; §
6.09; § 6.11; § 6.13; § 6.14 and § 6.15;°

Recital A provides: “During the Term, [the Debtor] will seek
reimbursement from [the Advisors] for the cost of certain employees
who are dual employees of [the Debtor] and [the Advisors] and who
provide advice to registered investment companies advised by [the
Advisors] under the direction and supervision of [the Advisors] as more
fully described in this Agreement.”!’

Section 2.01, titled Employee Reimbursement, provides: “During the
Term, [the Advisors] shall reimburse [the Debtor] for the Actual Cost
to [the Debtor] of certain” dual employees. '

14

15

16

17

18

ROA.002245.

ROA.000246, 2266 (§ 2.02) (emphasis added).
ROA.002265-69.

ROA.002265 (emphasis added).

ROA.000226.

APPELLANTS’ BRIEF 8
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The HCMFA SSA similarly contains an allocation formula for “Actual
Cost”! in relation to shared middle- and back-office services, and there is no dispute
the Debtor only charged the Advisors that cost (though there is a dispute whether the
Debtor actually provided all required shared services). The parties agree the
NexPoint SSA, on the other hand, clearly and unequivocally set forth a fixed-fee
arrangement, rather than contemplating payment of actual cost.?’

But the Debtor treated the PRAs differently. Despite their repeated references
to an obligation to “reimburse,” the Debtor treated the PRAs as fixed-fee contracts.
And despite no discernible intent in the PRAs to convey profits as opposed to
expense reimbursement, the Debtor profited more and more over time, as more and
more dual employees listed on Exhibit A to the PRAs left their employment.
Nevertheless, the Debtor continued to charge the Advisors for these employees. The
employees’ departure is undisputed.?! To make matters worse, the Debtor was
responsible for correcting this mistake under the SSAs but failed to take any action

to do so. Instead, the Debtor sued the Advisors to collect “reimbursements” for

charges it never incurred.

19 ROA.002283.
20 ROA.000274.
21 See ROA.002334-35 (Debtor’s response to Advisors’ Interrogatory 1).

APPELLANTS’ BRIEF 9
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A. UNDER THE SSAS., THE ADVISORS OUTSOURCED MONITORING AND
COMPLIANCE UNDER THE PRAS AND SSAS TO THE DEBTOR

The Debtor’s responsibilities under the SSAs included administering the
SSAs and PRAs themselves. Mr. Dustin Norris, HCMFA’s Executive Vice
President and NexPoint’s Head of Distribution/Chief Product Strategist, testified the
Advisors relied on the Debtor to analyze whether the parties should adjust fees
payable under the PRAs on account of dual employees because of attrition or similar
issues.?? Only the Debtor’s employees had access to critical payroll info necessary
to analyze this issue.?

The Debtor was also responsible for ensuring the Advisors met their financial
obligations under the PRAs. The Advisors “outsourced agreement review,
payments, payment processing to [the Debtor] ....”>* The Debtor even had access
to the Advisors’ bank accounts. In fact, the Debtor used that access, consistent with
its role under the SSAs, to pay itself fees from the Advisors’ accounts under both the
SSAs and PRAs.»

Mr. Norris testified the advisors “didn’t have a separate team saying well, let’s

shadow everything [the Debtor] is doing, for contracts. That is what they were

2 See ROA.002740-42 (98:21 — 100:2).
23 ROA.002742 (100:11-15).
2 ROA.002769 (127:12-14).

25 See ROA.002770-71 (128:19 — 129:9) (discussing payments from Advisors to Debtor in
connection with Advisors’ damage model); 00262526 (144:2 — 145:17).
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9926

doing. That was their function. Mr. Dondero, who ultimately controls the

Advisors,?” likewise testified:

A.  There — There’s almost nobody at the Advisors, period. The
advisors were paid a fee for [the Debtor] to administer the contracts.
[The Debtor] had all the accountants, compliance, and lawyers. The
Advisors had either no employees or they had a portfolio manager or
trader or somebody who is front office focused on the investor funds.
So there wouldn’t have been anybody to make sure or double check or
be persistent if Highland wasn’t doing it.?

* %k 3k

Q. Okay. And did you ever take any steps to make sure that when
dual employees left, there was a reduction in the amount of money that
NexPoint was paying to [the Debtor]?

A.  Werelied on [the Debtor] for that in the fees we were paying [the
Debtor]. We didn’t have the staff to do it in our entities.?’

The Advisors’ limited personnel simply were not involved in these processes,
so it makes little sense to suggest the Advisors, as opposed to their hired Debtor
representatives, failed to act. The fact of the matter is the Debtor failed to administer

the PRAs fairly, choosing instead to continue collecting fees for shared employees

26 ROA.002743 (101:11-14).

27 See ROA.000269 (finding it “[i]s undisputed that, at all relevant times, both Defendants
(i.e., the Advisors) were controlled by Mr. Dondero”).

2 ROA.002652 (10:4-11).
2 ROA.002689 (47:5-9).

APPELLANTS’ BRIEF 11



Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 20 of 57 PagelD 3267

who no longer existed. By the time the Debtor filed bankruptcy, 15 of 25 the dual
employees listed on Exhibit A to the PRAs had left the Debtor’s employment.*°

B. THE DEBTOR WITHHELD LEGAL SERVICES UNDER THE SSAS AFTER THE
PARTIES BECAME ADVERSE BUT CONTINUED TO CHARGE THE ADVISORS

The parties do not dispute that the HCMFA SSA is a variable fee agreement.*!
Nor do they dispute that the NexPoint SSA is a fixed fee agreement.*> But they do
dispute whether the Debtor provided the Advisors all the services required under
these SSAs—specifically, legal services. Before the Debtor filed bankruptcy, the
Advisors and the Debtor were all part of a cohesive, collaborative corporate family.
After the Debtor filed bankruptcy, however, they eventually became adverse, as
evidence by the present dispute, among others.

During the bankruptcy, Mr. James Dondero surrendered control of the Debtor
but retained control of the non-debtor Advisors.** His investment strategy differed
from the Debtor’s new CEO, Mr. James Seery, and the Debtor or its successor

ultimately sued Mr. Dondero, the Advisors, and related parties at least ten times.*

30 Compare ROA.000265 (noting petition date of October 16, 2019) with ROA.002334-35
(Debtor’s response to Advisors’ Interrogatory 1).

31 ROA.000272.

32 ROA.000274.

33 See ROA.000265 (noting the Advisors are two very significant non-debtor entities within

the massive Highland complex of companies (emphasis original)).

M See ROA.000265 (noting that Mr. Dondero’s tenure as CEO was terminate under a
settlement with the creditors committee).

35 See, pending in the Bankruptcy Court, Adv. Nos. 20-03190-sgj, 21-03000-sgj, 21-03003-
sgj, 21-03004-sgj, 21-03005-sgj, 21-03006-sgj, 21-03007-sgj, 21-03010-sgj, 21-03076-
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Even before that, however, the Bankruptcy Court expressed concern during a
hearing that the Debtor’s in-house legal department might provide services to the
Advisors (or others) under the SSAs (or similar agreements) adverse to the Debtor’s
bankruptcy estate.

Mr. Seery testified that he recalled Judge Jernigan admonishing him in open
court that “you better make sure you have your house in order regarding people with
conflicts what they are doing, especially lawyers, who claim to be wearing multiple
fiduciary hats and forsaking their duties to the debtor.”*® He took this “very, very
seriously.”’” So he convened a meeting of the Debtor’s legal department.’® He
instructed them to bring any potential conflict to his attention immediately, under
penalty of termination for cause.” He was “very clear”, and he thought “it had the
desired effect.”® And it did have the desired effect. The advisors no longer
received the legal services the Debtor was obligated to provide under the SSAs.*!

Instead they procured those services elsewhere resulting in cover damages.*?

sgj, and 21-03082-sgj. Any suggestion by the Debtor that Mr. Dondero or the Advisors
are in any way needlessly litigious smacks of projection.

36 See ROA.003113-14 (54:5 —55:14).
37 ROA.003115 (56:9-10).

38 ROA.003114 (55:17-18).

39 ROA.003114-15 (55:23 — 56:20).

40 ROA.003115 (56:20-21).

H ROA.002757 (115:8-14).

42 See ROA.002815 (173:13-14).
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C. THE DEBTOR PROVIDED FEWER AND FEWER SHARED EMPLOYEES UNDER
THE PRAS OVER TIME BUT CONTINUED TO CHARGE THE ADVISORS.

The more significant dispute in this appeal centers around the nature of the
PRAs. The Debtor contends they are flat-fee contracts, payable regardless of the
Debtor’s actual expenditures for shared employees. The Bankruptcy Court agreed,
after improperly considering parol evidence, notwithstanding the PRAs’ repeated
use of the word “reimbursement.”* But the Advisors disagree that an unambiguous
agreement to reimburse imposes an obligation to pay money no matter what. Both
parties and the Bankruptcy Court agreed the PRAs are unambiguous.*

Each of the PRAs provides the Debtor “will seek reimbursement from [the

Advisors] for the cost of certain employees who are dual employees of [the Debtor]
and [the Advisors] and who provide advice to registered investment companies

...”% They also provide the Advisors “shall reimburse [the Debtor] for the Actual
Cost to [the Debtor] of certain employees who (1) are dual employees ... and (ii)
provide advice to any investment company ....”*® The Debtor and the Bankruptcy
Court got hung up on the fact that the PRAs define “Actual Cost” as a specific dollar

amount subject to adjustment.*’

43 ROA.000307.

a4 ROA.000284.

45 ROA.000420, 000431 (emphasis added).
46 ROA.000421, 000432 (emphasis added).
47 ROA.000420, 000431.

APPELLANTS’ BRIEF 14



Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 23 of 57 PagelD 3270

They also gave too little weight to the list of named employees attached as
Exhibit A to each PRAs.*® But everyone agrees the Debtor provided fewer and fewer
of these dual employees as time progressed. According to the Debtor’s interrogatory

responses, the following employees left before the PRAs were terminated in

February 2021:

Employee Name Termination Date
Michael Phillips 2/20/2018
Jake Tomlin 2/20/2018
Sanjay Gulati 3/22/2018
Phillip Ryder 4/13/2018
Eric Fedoryshyn 5/23/2018
Robert Hill 8/3/2018
Scott Wilson 9/19/2018
Christopher Hayes 10/26/2018
Carl Moore 11/21/2018
Brandon McFarling 2/27/2019
Alan Smallwood 4/8/2019
Andrew Parmentier 5/17/2019
Neil Desai 6/24/2019
Sagar Vira 9/13/2019
Mark Okada 9/30/2019
Bankruptcy Petition Date 10/16/2019
Trey Parker 2/28/2020
John Poglitsch 9/22/2020
James Dondero 10/9/2020

48 ROA.000426 (HCMFA PRA), 000437 (NexPoint PRA).
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Employee Name Termination Date
Mauro Staltari 12/30/2020
David Owens 1/6/2021

Nevertheless, the Debtor contends, and the Bankruptcy Court agreed, that the
PRAs obligated the Advisors to continue to “reimburse” the Debtor for these
employees even after they left. But for reasons discussed in more detail below, the
Bankruptcy Court erred by construing an obligation to “reimburse” to include an
obligation to pay money regardless of actual expenditures. The Bankruptcy Court’s
interpretation violates numerous canons of construction and produces an objectively
unreasonable result.

Under the PRAs, the Debtor charged the Advisors $668,000.00 per month, or
$8 million* per year, to provide front-office (i.e., investment-support) services. But
according to the Debtor’s own Exhibit 145,°° the Debtor’s actual cost to provide

those services was only $5 million per year:

49 For purposes of simplicity, the Advisors have rounded $8,016,000.00 ($668,000.00 x 12)
to an even $8 million. The Debtor’s own Exhibit 145, discussed below, likewise lists the
total “current charge” as $8 million.

50 For the Court’s convenience, a screen-shot image of this exhibit is included below in the

body of this Brief. This document was provided to the Bankruptcy Clerk, and presumably
transmitted to the District Clerk, in native Microsoft Excel format. Therefore it is not
available through the Court’s CM/ECF system. The excerpt that follows is a true and
correct screen-shot image from the native file. The Debtor’s CFO and COO also testified
about this exhibit, explaining that the highlighted portion represents his estimate of
profitability under the PRAs. ROA.002514-15 (33:14 — 34:10).
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Departmental View - Intercompany service agreements

Privileged and confidential - prepared at direction of counsel

Costs estimated using 9/30/19 data, including headcount and snapshot of investment holdings and activities
Draft - subject to further review and revision

Supplemental:
NPA HCMFA HCMLP

Investment support vs Allocation Allocation Allocation % of
Grouping shared services (mid) (mid) (mid) total
Insider Split 1.2 1.6 79 3%
Legal and compliance Shared services 0.5 1.0 1.3 6%
Litigation Investment support 0.3 0.3 34 7%
Credit & Structured Products Investment support 1.4 1.6 1.5 7%
Accounting, finance, and back office ops Shared services 1.3 1.5 20 10%
Tax Shared services 0.6 0.6 1.2 6%
IT Shared services 0.4 0.4 0.4 2%
Private Equity Investment support 0.1 0.1 1.0 5%
HR and recruiting Shared services 0.4 0.4 0.4 2%
Risk Investment support 0.4 0.4 0.2 1%
Equities Investment support 0.2 0.2 0.2 1%
Facilities and security Shared services 0.1 0.2 0.4 2%
Administratfive Shared services 0.5 0.4 0.4 2%
Marketing & PR Shared services 0.1 0.1 0.2 1%
Totals S 7.4 S 8.6 S 20.6 100%

Current charge 3.0 5.0

Investment support 2.3 2.7

Est. point in fime profitability $ 0.7 $ 2.3

Current charge 3.0 3.6

Shared services 4.9 5.9

Litigation 0.2 0.1

Est. point in time profitability $ (2.1) $ (2.4)

In other words, based on the Debtor’s own evidence, the Advisors were paying
the Debtor an additional $3 million per year, or $250,000.00 per month, on top of
actual expense reimbursement under the PRAs. The Debtor filed its bankruptcy case
on October 16, 2019,°! and the Advisors stopped making payments under the PSAs

beginning in December 2020.%? So for thirteen months the Advisors overpaid the

o ROA.000265.
52 ROA.000300.

APPELLANTS’ BRIEF 17



Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 26 of 57 PagelD 3273

Debtor by $250,000.00 per month. The Advisors’ post-petition overpayments under
the PSAs therefore total at least $3,250,000.00, based on the Debtor’s evidence.

According to the Debtor and the Bankruptcy Court, however, the Advisors
should have invoked section 2.02 of the PRAs to renegotiate the reimbursement
amounts. But there are three things wrong with this argument. First, it ignores what
it means to “reimburse.” Second, under the SSAs, the Debtor was responsible for
administering the PRAs on the Advisors’ behalf, but the Debtor never initiated an
adjustment. Third, the Advisors did request a modification promptly after their own,
non-Debtor employees became aware of the problem.

Mr. Frank Waterhouse, who served as an officer of both the Debtor and the
Advisors, testified he and Mr. David Klos, the Debtor’s current CFO and COO,
brought the issue of overpayments under the PRAs to the attention of the Debtor’s
then-CRO, Mr. Fred Caruso, in the fourth quarter of 2019.5* Mr. Caruso responded
that nothing could be done due to the automatic stay in bankruptcy.’* Mr.
Waterhouse confirmed this with the Debtor’s in-house counsel, to whose attention

he also necessarily brought the issue.*

53 ROA.002564-65 (83:25 — 84:5), 002588 (107:4-11).
>4 ROA.002591 (110:9-13).
> ROA.002591 (110:14-21)
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Mr. Norris, HCMFA’s Executive Vice President and NexPoint’s Head of
Distribution/Chief Product Strategist, also raised the issue with Mr. Waterhouse and
Mr. Klos a year later.® And on December 11, 2020, the Advisors sent the Debtor a
letter stating the overpayments under the PRAs amounted to approximately $5

37 While Mr. Seery initially claimed not to remember seeing this letter

million.
despite having testified differently at his deposition, he admitted his counsel received
the letter, and he was certain they gave it to him.>®

At trial, the Bankruptcy Court admitted the Advisors’ damage calculation,
which examines the overpayments under the PRAs in detail and concludes the
Advisors overpaid the Debtor during the Bankruptcy case in the amount of

$7,649,942.00.%°

D. THE BANKRUPTCY COURT DECLINED TO PROVIDE ANY REDRESS FOR THESE
GRIEVANCES, INSTEAD AWARDING A JUDGMENT TO THE DEBTOR.

In spite of all this, the Bankruptcy Court awarded the Debtor a judgment for
$2,596,000.00. The Bankruptcy Court denied the Advisors’ claims for
overpayments, awarded them zero damages, and instead held they owed more than

they had already paid. With respect to the PRAs in particular, the Bankruptcy Court

36 ROA.002531 (50:17-21), 002553 (72:10-18).
> ROA.003133-34 (74:6 — 75:18).

>8 ROA.003133-34 (74:6 — 75:18).

59 ROA.002312-25.
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effectively held the Debtor had no obligation to provide any employees or services
at all, eviscerating the concept of consideration. If the Advisors had a problem with
that, the Bankruptcy Court concluded, they should have made a “formal” request to
negotiate, but only after obtaining relief from the automatic stay. Whatever the
Bankruptcy Court meant by “formal,” it did not say, but evidently in-person
conversations, letters, and emails in which the Advisors raised the overpayment
issue were not “formal” enough.

V. SUMMARY OF THE ARGUMENT

The Advisors manage investments worth billions of dollars. Prior to
termination of the PRAs and SSAs, they relied on the Debtor to provide
comprehensive services in nearly every aspect of their business. After all, they had
relatively few employees of their own. Under the SSAs, the Debtor’s employees
provided accounting, vendor management, accounts payable, in-house legal, and
similar services. Under the PRAs, other Debtor employees provided investment-
advice services.

Following the Debtor’s bankruptcy filing, however, the parties’ relationship
grew less harmonious. What few individuals the Advisors employed became aware
the Debtor was overcharging under the agreements. For example, fifteen of the

twenty-five employees listed in the PRAs no longer worked for the Debtor, but the
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Debtor never reduced its charges. When confronted, one Debtor representative
acknowledged the headcount reduction rendered the PSAs far more profitable.

Given its contractual obligation to manage the Advisors’ vendors and
payables, the Debtor should have taken whatever action was necessary to correct
these overcharges. But the Debtor did nothing. Even after the Advisors discovered
the issue and alerted the Debtor, it still did nothing. Relying on the automatic stay
in bankruptcy, the Debtor basically claimed nothing could be done and continued to
collect “reimbursements” far exceeding its actual costs.

Likewise, under the SSAs, the Debtor withheld legal services from the
Advisors due to their growing adversity. The Bankruptcy Court even admonished
the Debtor not to provide services adverse to the estate. The problem is the Debtor
never stopped charging full price for legal services, and the Advisors still had to
come out of pocket to make up the deficiency.

The Advisors therefore filed an application for allowance an administrative
expense claim, seeking to recoup their overpayments. The Debtor sued the Advisors
to collect even more overpayments. After a two-day trial, the Bankruptcy Court
sided with the Debtor. It denied the Advisors’ claim and ordered them to pay the
Debtor $2,596,000.00 for services they did not receive, rendered in most cases by

employees who did not exist.
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To reach this result, the Bankruptcy Court violated at least four canons on
contract interpretation. The Bankruptcy Court ignored the ordinary meaning of the
word “reimburse.” It elevated a general payment obligation over a more specific
reimbursement obligation.  This rendered numerous provisions calling for
reimbursement completely superfluous, and there was no way to reach this result
without breaching the obligation to read a contract harmoniously.

The Bankruptcy Court also absolved the Debtor of any responsibility for its
failure to manage these agreements on the Advisors’ behalf. Had the Debtor fulfilled
that obligation, it should have stopped overcharging the Advisors long ago. The law
provides a party to a contract cannot take advantage of its own delay nor reap the
benefits of its own breach.

The evidence also shows the Advisors brought the overpayment issue to the
Debtor’s attention as early as December 2019. But the Bankruptcy Court held the
Advisors never made a “formal” request to modify the contracts. The Bankruptcy
Court did not elaborate on what would constitute a “formal” request or why it
believed a request to negotiate should take any particular form. In any event, the
Debtor knew about the problem but did nothing to correct it, even after the Advisors
timely requested allowance of an administrative expense.

Finally, the Bankruptcy Court held the Advisors had waived their claims

through conduct, notwithstanding enforceable non-waiver provisions in each of the
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contracts, and notwithstanding that the Bankruptcy Court had admonished the
Debtor’s in-house counsel to cease assisting the Advisors. To reach this result, the
Bankruptcy Court misapplied Texas Supreme Court precedent, which unequivocally
favors enforcement of contractual non-waver provisions, citing Texas’s strong
public policy for freedom of contract.

The Court should therefore reverse the Bankruptcy Court’s decisions and
render judgment allowing the Advisors’ administrative expense claim.

VI. ARGUMENT & AUTHORITIES

The evidence demonstrates indisputably the Advisors paid the Debtor millions
of dollars more under the PRAs than it cost the Debtor to provide dual employees.
No one disputes the number of dual employees listed in the PRAs dwindled over
time due to attrition.®® Nor does anyone dispute this caused the Debtor to reap
generous profits from mere “reimbursement” agreements. After the Advisors
brought this to the Debtor’s attention, Mr. Klos candidly wrote, “given the changes
in headcount you point out along with not paying insider bonus compensation, has
increased the profitability of the contracts from [the Debtor’s] perspective.”®!

Depending on whether one believes the Debtor’s evidence or the Advisors’

60 See ROA.002334-35 (Debtor’s response to Advisors’ Interrogatory 1).
o1 ROA.000983.
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evidence, the overpayments equal at least $3 million per year® or as much as
$7,649,942 .6

Bankruptcy affords a bankrupt debtor vast equitable relief. But with these
equitable reprieves come fiduciary obligations. One might have expected the Debtor
at least to behave in an equitable manner. One certainly would have expected the
Bankruptcy Court to hold the Debtor to a higher standard than it ultimately did. But,
by ignoring the plain meaning of the words “reimburse” and “reimbursement,” the
Bankruptcy Court construed the PRAs as flat-fee agreements and ordered the
Advisors to pay up. Likewise, the Bankruptcy Court required the Advisors to pay
full price under the SSAs, even after the Bankruptcy Court itself directed the Debtor
not to provide the Advisors potentially adverse legal services. The Bankruptcy
Court entered a judgment requiring the Advisors to pay $2,596,000.00 for services
they did not receive, rendered in most cases by employees who did not exist.

A. THE UNAMBIGUOUS PRAS DO NOT CONTEMPLATE A FLAT FEE WITHOUT
ACCOUNTING FOR COSTS ACTUALLY INCURRED.

The PRAs contain the word “reimbursement” in the name—payroll
reimbursement agreements. They use the words “reimburse” and “reimbursement”

throughout. The recitals say the Debtor “will seek reimbursement” from the

62 Exhibit 145 (provided in native Microsoft Excel format).

63 ROA.002312.
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Advisors.”% Section 2.01, titled Employee Reimbursement, provides the Advisors
“shall reimburse” the Debtor. But the Bankruptcy Court held these are not
reimbursement agreements. According to the Bankruptcy Court, these are flat-fee
contracts, payable regardless of the Debtor’s actual expenditures. The parties and
the Bankruptcy Court all agreed the PRAs are not ambiguous.

This Court must conduct an independent, de novo analysis to determine what
the PRAs mean and whether they are ambiguous. See McLane Foodservice, Inc. v.
Table Rock Restaurants, LLC, 736 F.3d 375, 377 (5th Cir. 2013) (“The interpretation
of a contract—including whether the contract is ambiguous, is a question of law,
which we review de novo.”). “If the contract is capable of being given a definite
legal meaning, parol evidence is generally not admissible to create an ambiguity.”
Kendziorskiv. Saunders, 191 S.W.3d 395, 405 (Tex. App. — Austin 2006). The only
evidence the Court should consider, at least to start, are the PRAs themselves. See
McLane Foodservice, 736 F.3d at 377 (“Our first task is to determine whether the
contract is enforceable as written, without resort to parol evidence.”).

The Bankruptcy Court claimed it reached its decision without considering
parol evidence.®® But that statement followed more than 30 pages of detailed fact

findings citing extensively to parol evidence. The Advisors respectfully suggest

64 E.g. ROA.002265.
65 See ROA.000281 (“Without considering any extrinsic evidence ....”).
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there 1s no way to reach the same conclusions the Bankruptcy Court did without
considering extraneous evidence, and in that regard the Bankruptcy Court erred.
This Court should exercise caution when reviewing the record not to allow such
evidence to affect its review of contracts everyone agrees are unambiguous.

“A contract is unambiguous if it can be given a definite or certain legal

b

meaning.” Id. at 378. “Ambiguity does not arise because of a ‘simple lack of
clarity,” or because the parties proffer different interpretations of the contract.” Id.
(quoting DeWitt Cnty. Elec. Coop. v. Parks, 1 S.W.3d 96, 100 (Tex. 1999)). “Rather,

a contract is ambiguous only if it is subject to two or more reasonable interpretations

after applying the pertinent canons of construction.” /Id. (citing Davidson v.

Webster, 128 S.W.3d 223, 229 (Tex. 2003)) (emphasis added). The parties and the
Bankruptcy Court agreed the PRAs are not ambiguous, yet they disagree about what
the PRAs mean.

The Bankruptcy Court interpreted the PRAs as fixed-fee contracts, with fees
payable regardless of services actually rendered or costs actually incurred.®® But
this interpretation violates at least four canons of construction: (1) the ordinary-
meaning canon; (2) the general/specific cannon; (3) the surplusage canon; and (4)
the harmonious-reading canon. These canonical violations not only render the

Bankruptcy Court’s decision reversibly erroneous, they also mean the Bankruptcy

66 See ROA.000305-07.
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Court’s interpretation does not create any ambiguity. Nor does the Bankruptcy
Court’s interpretation pass the smell test for reasonableness. It effectively eliminates
the Debtor’s obligation to provide return consideration.

i The Bankruptcy Court violated the ordinary-meaning canon.

“Under Texas law, words not defined in a contract are to be given their ‘plain
and ordinary meaning.”” McLane Foodservice, 736 F.3d at 378 (quoting Certain
Underwriters at Lloyds, London v. Law, 570 F.3d 574, 577 (5th Cir. 2009)). The

PRASs provide the Debtor “will seek reimbursement from [the Advisors] ....”%7

They also provide the Advisors “shall reimburse [the Debtor] ....”% Though the
PRAs define some terms, they do not define “reimburse” or “reimbursement.”
“Black’s Law Dictionary defines ‘reimbursement’ and ‘repayment’ or
‘indemnification’.” Foulston Siefkin LLP v. Wells Fargo Bank of Texas N.A., 465
F.3d 211,215 (5th Cir. 2006) (quoting Black’s Law Dictionary 1312 (8th ed. 2004)).
Black’s has also “defined ‘reimburse’ as ‘[t]o pay back, to make restoration, to repay
that expended; to indemnify; to make whole’.” Id. (quoting Black’s Law Dictionary

1157 (5th ed. 1979)).* “The American Heritage Dictionary’s second definition of

67 ROA.000420, 000431 (emphasis added).

68 ROA.000421, 000432 (emphasis added).

69 “Texas courts have cited Black’s Law dictionary when interpreting defined terms in a

contract.” McLane Foodservice, 736 F.3d at 379 n.3 (citing, e.g., Gray & Co. Realtors,
Inc. v. Atl. Hous. Found., Inc., 228 S.W.3d 431, 434-35 (Tex. App. 2007)).
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‘reimburse’ [is] ‘To pay back or compensate (another party) for money spent or
losses incurred.”” Id. (quoting The American Heritage Dictionary (4th ed. 2000)).

The Fifth Circuit has held, “[r]Jeimbursement necessarily implies that
something has been paid which requires compensation for money spent.” United
States v. Upton, 91 F.3d 677, 682 n.8 (5th Cir. 1996) (citing Webster’s I New
Riverside University Dictionary 991 (1984)); Foulston Siefkin, 465 F.3d at 215
(citing U.S. v. Upton). Merriam Webster’s online dictionary likewise defines
“reimburse” as “to pay back someone: repay” and “to make restoration or payment
of an equivalent to”.”°

The Bankruptcy Court, however, interpreted the PRAs—payroll
reimbursement agreements—to require the Advisors to pay the Debtor more than its

reimbursable costs. This interpretation violated the ordinary-meaning canon.

il The Bankruptcy Court violated the general/specific canon.

“It is a maxim of interpretation that when two provisions of a contract conflict,
the specific trumps the general.” E.g., Millgard Corp. v. McKee/Mays, 49 F¥.3d 1070,
1073 (5th Cir. 1995). Section 2.01 of the PRAs provides the Advisors “shall
reimburse” the Debtor for “Actual Cost,” whereas section 4.02 provides the

Advisors “shall promptly make payment of the Actual Cost ....”"! The obligation to

70 Merriam-Webster.com Dictionary, s.v. “reimburse,” accessed January 10, 2023,

https://www.merriam-webster.com/dictionary/reimburse.

& E.g. ROA.002266.
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“reimburse” 1s more specific than the obligation to “pay” because all
reimbursements are payments, but not all payments are reimbursements.
“Pay” can mean, among other things, “to make due return to for services

99, ¢

rendered or property delivered”; “to engage for money: hire”; “to give in return for
goods or service”; “to discharge indebtedness for: settle”’; and “to make a disposal
or transfer or (money) ....”"> Some of these definitions mirror the definitions of
“reimburse” and “reimbursement” discussed above, but some are broader. The
obligation to “reimburse” therefore controls as more specific. Reading “make
payment” to mean the same thing as “reimburse” gives meaning to both provisions,
whereas reading the contract to require payment regardless of cost eviscerates the
meaning of reimbursement. See Millgard Corp. v. McKee/Mays, 49 F.3d at 1073
(one party’s interpretation would give effect to both allegedly contradictory
provisions, whereas the other party’s would “eviscerate” one provision).

By elevating the obligation to “make payment” in section 4.2 of the PRAs

above the obligation to “reimburse” in section 2.1, the Bankruptcy Court violated

the specific/general canon of contract construction.

72 Merriam-Webster.com  Dictionary, s.v. “pay,” accessed January 10, 2023,

https://www.merriam-webster.com/dictionary/pay.

APPELLANTS’ BRIEF 29


https://www.merriam-webster.com/dictionary/pay

Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 38 of 57 PagelD 3285

iii.  The Bankruptcy Court violated the surplusage canon.

Under Texas law, courts should construe contracts “as a whole so as to give
each part effect and avoid rendering any portion superfluous.” Tolar v. Allstate
Texas Lloyd’s Co., 772 F. Supp. 2d 825, 830 (N.D. Tex. 2011). But the Bankruptcy
Court’s interpretation renders both the recitals and section 2.01 of the PRAs
superfluous. If the PRAs merely reflect an obligation to pay a fixed amount, as the
Bankruptcy Court held they do under section 4.02 and the definition of “Actual
Cost,” then there was no need for the parties to recite that the Debtor “will seek
reimbursement”, nor to include an obligation to “reimburse.” The Bankruptcy Court
violated the surplusage canon.

iv.  The Bankruptcy Court violated the harmonious-reading canon.

Finally, “courts should examine and consider the entire writing in an effort to
harmonize and give effect to all the provisions of the contract so that none will be
rendered meaningless.” Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 1983)
(emphasis original). “No single provision taken alone will be given controlling
effect; rather, all the provisions must be considered with reference to the whole
instrument.” Id. “In harmonizing these provisions, terms stated earlier in an
agreement must be favored over subsequent terms.” /d.

The Bankruptcy Court violated the harmonious-reading canon in two ways.

First, it gave controlling effect to section 4.02 without harmonizing the recital and
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section 2.01, thereby rendering the latter two provisions meaningless. Second, the
recital and section 2.01—reflecting an agreement to reimburse—come first in the
PRAs, and section 4.02’s obligation “to make payment” comes later. The only way
to harmonize these provisions, and to honor the definition of “reimburse,” is to hold
the Debtor must actually incur the “Actual Cost” referenced in the PRAs before the
Advisors must provide reimbursement.

B. THE DEBTOR BREACHED THE SSAS BY FAILING TO MODIFY THE PRAS ON
THE ADVISORS’ BEHALF.

Even if the PRAs obligated the Advisors to pay a fixed amount unless and
until the parties modified the agreements, the SSAs obligated the Debtor to
undertake that modification on the Advisors’ behalf. The evidence established,”
and the Bankruptcy Court even acknowledged,’* that the Advisors had few
employees of their own. The evidence also established the Advisors relied on the
Debtor to administer the PRAs.” The Debtor even had access to the Advisors’ bank

account to make payments to itself.”®

73 E.g. ROA.002652 (10:4-11) (“There — There’s almost nobody at the Advisors, period. The
advisors were paid a fee for [the Debtor] to administer the contracts. [The Debtor] had all
the accountants, compliance, and lawyers, The Advisors had either no employees or they
had a portfolio manager or trader or somebody who is front office focused on the investor
funds. So there wouldn’t have been anybody to make sure or double check or be persistent
if Highland wasn’t doing it.”

7 ROA.000267, 271.
7 ROA.002652 (10:4-11); ROA.002743 (101:11-14).

76 See ROA.002770-71 (128:19 — 129:9) (discussing payments from Advisors to Debtor in
connection with Advisors’ damage model); 00262526 (144:2 — 145:17).
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The SSAs themselves bear this out as well. The services the Debtor was
obligated to provide HCMFA, for example, included finance & accounting and legal.
These, in turn, included “book keeping”, “cash management”, “cash forecasting”,
“financial reporting”, “accounts payable”, “expense reimbursement”, ‘“vendor

99 ¢

management”, “and document review”.”’” Likewise, the services the Debtor was
required to provide NexPoint included ‘“finance and accounting, payments,
operations, book keeping, cash management, cash forecasting, accounts payable, ...
expense reimbursement, [and] vendor management,” as well as “[a]ssistance and
advice with respect to legal issues ....”"®

Mr. Norris testified the Advisors relied on the Debtor to analyze whether the
parties should adjust fees payable under the PRAs on account of dual employees
because of attrition or similar issues.” Only the Debtor’s employees had access to
critical payroll info necessary to analyze this issue.’® The Debtor was also
responsible for ensuring the Advisors met their financial obligations under the PRAs.

The Advisors “outsourced agreement review, payments, payment processing to [the

Debtor] ....”%" The Debtor even had access to the Advisors’ bank accounts and used

77 ROA.000374

8 ROA.000379-80.

7 See ROA.002740-42 (98:21 — 100:2).
80 ROA.002742 (100:11-15).

81 ROA.002769 (127:12-14).

APPELLANTS’ BRIEF 32



Case 3:22-cv-02170-S Document 6 Filed 01/12/23 Page 41 of 57 PagelD 3288

that access, to pay itself fees from the Advisors’ accounts under both the SSAs and
PRAs.%

Mr. Norris testified the advisors “didn’t have a separate team saying well, let’s
shadow everything [the Debtor] is doing, for contracts. That is what they were
doing. That was their function.” Mr. Dondero likewise testified:

A.  There — There’s almost nobody at the Advisors, period. The
advisors were paid a fee for [the Debtor] to administer the contracts.
[The Debtor] had all the accountants, compliance, and lawyers. The
Advisors had either no employees or they had a portfolio manager or
trader or somebody who is front office focused on the investor funds.
So there wouldn’t have been anybody to make sure or double check or
be persistent if Highland wasn’t doing it.34

* %k sk

Q. Okay. And did you ever take any steps to make sure that when
dual employees left, there was a reduction in the amount of money that
NexPoint was paying to [the Debtor]?

A.  Werelied on [the Debtor] for that in the fees we were paying [the
Debtor]. We didn’t have the staff to do it in our entities.®

Despite all this evidence, the Bankruptcy Court found the Advisors failed to
make a request to modify the payment terms in the PRAs. But the Bankruptcy Court

glossed over the fact that, under the SSAs, the Debtor was obligated to make that

82 See ROA.002770-71 (128:19 — 129:9) (discussing payments from Advisors to Debtor in
connection with Advisors’ damage model); 00262526 (144:2 — 145:17).

3 ROA.002743 (101:11-14).
% ROA.002652 (10:4-11).
85 ROA.002689 (47:5-9).
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request on the Advisors’ behalf. “It is settled law that one may not take advantage
of, nor recover damages for, delays for which he is himself responsible, and that the
time for performance is excused and a corresponding extension of time given where
the delay is occasioned by the act or default of the party claiming the damages.”
Szanto v. Pagel, 47 S.W.2d 632, 635 (Tex. Civ. App. — Austin 1932).

That is what happened here. The Debtor bears responsibility for the Advisors’
alleged failure or delay, so the Debtor cannot hold such alleged failure or delay
against the Advisors. The Bankruptcy Court evidently misapprehended this
argument, because it wrote:

The Advisors seems to argue that Sections 2.02 and 4.02 imposed an

affirmative obligation on [the Debtor] to update the list of Dual

Employees and their respective Allocation Percentages, or to

unilaterally adjust the “Actual Costs.”  Under the Advisors’

interpretation of the PRA, [the Debtor] would have been obligated to
invoke Section 4.02 ... on the Advisors’ behalf ....%

But this synopsis just misses the mark. It fails to account for the Debtor’s separate
obligations under the SSAs, as opposed to the PRAs. The Bankruptcy Court never
addressed the former obligations.

Here, under the SSAs, the Debtor was obligated to review the Advisors’
payment obligations, in exchange for handsome fees, and to assist and advise the

Advisors with monitoring those obligations to ensure the obligations were just,

86 ROA.000306
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proper, and not subject to defense, not to mention timely paid (by the Debtor’s
employees from the Advisors’ accounts). This applies to the PRAs the same as it
did to all the various other payment obligations the Advisors had that the Debtor
monitored, reviewed, confirmed, and paid. Yet, with respect to the PRAs, the Debtor
failed to meet these obligations, and then took advantage of its own failure by
charging the Advisors for employees who simply were no longer there, and for
charges for which the Advisors received no benefit.

C. THE ADVISORS ALSO TRIGGERED A MODIFICATION UNDER THE PRAS.

Even if the SSAs did not require the Debtor to act on the Advisors’ behalf, the
Advisors still raised the overpayment issue with the Debtor multiple times:

o Mr. Waterhouse (the Debtor’s CFO and the Advisors’ Treasurer),
testified he and Mr. Klos (the Debtor’s CFO and COO), brought the
issue of overpayments under the PRAs to the attention of the Debtor’s
then-CRO, Mr. Caruso, in the fourth quarter of 2019.%7  Mr. Caruso
responded that nothing could be done due to the automatic stay in
bankruptcy.®® Mr. Waterhouse confirmed this with the Debtor’s in-
house counsel, to whose attention he also necessarily brought the
issue.®

o Mr. Norris (HCMFA'’s Executive Vice President and NexPoint’s Head
of Distribution/Chief Product Strategist) also raised the issue with Mr.
Waterhouse and Mr. Klos a year later.”® Specifically, on December 1,
2020, Mr. Norris raised the issue in an email.”! Mr. Klos acknowledged

87 ROA.002564-65 (83:25 — 84:5), 002588 (107:4-11).
88 ROA.002591 (110:9-13).

89 ROA.002591 (110:14-21)

90 ROA.002531 (50:17-21), 002553 (72:10-18).

ol ROA.002447-49.
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the change in headcount “has increased the profitability of the contracts
from [the Debtor’s] perspective.””?

° On December 11, 2020, the Advisors sent the Debtor a letter stating the
overpayments under the PRAs amounted to approximately $5 million.”
While Mr. Seery initially claimed not to remember seeing this letter
despite having testified differently at his deposition, he admitted his
counsel received the letter, and he was certain they gave it to him.**

o On January 21, 2021, the Advisors filed their Application for Allowance

of Administrative Expense Claim, seeking repayment of overpayments
under the PRAs and SSAs.

In spite of this evidence, the Bankruptcy Court held the Advisors failed to
make a formal request to renegotiate the amount payable under the PRAs.”> But the
Bankruptcy Court never explained what would constitute a “formal” request, nor
why it believed a request to negotiate must take any particular form. Courts “do not
construe contracts or decide cases based on the inclusion or exclusion of ‘magic
words.”” Falk & Fish, LLP v. Pinkston’s Lawnmower & Equip., Inc., 317 S.W.3d
523, 527 (Tex. App.—Dallas 2010).

The only hint the Bankruptcy Court gave to explain its ruling was to highlight
section 4.02 of the PRAs, which requires either party “to make a request on the other

party ‘on or before the last business day of the calendar month.””°® But that

92 ROA.002447.

93 ROA.003133-34 (74:6 — 75:18).
94 ROA.003133-34 (74:6 — 75:18).
9 ROA.000309.

% ROA.00305.
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provision does not mention form, and it does not effect a complete bar to later
negotiations. The PRAs also provide, “[n]o failure on the party of any Party to
exercise or delay in exercising any right hereunder will be deemed a waiver thereof
... As discussed in more detail below, Texas law favors enforcement of contractual
non-wavier provisions.

The Advisors repeatedly brought the overpayment issue to the Debtor’s
attention. They did so cautiously in light of the automatic stay. They filed their
administrative expense application on time, before any court-ordered deadline. Yet
the Bankruptcy Court found these actions insufficient. Whatever type of request the
Bankruptcy Court believed was required, the opinion does not say. But the Debtor
unquestionably knew there was a problem and did nothing to correct it. Indeed, Mr.
Seery testified the Debtor never renegotiated the PRAs, not even after receiving the
Advisors’ December 11 letter.”” This plainly violated its contractual obligation to
negotiate in good faith.”®

Having failed to negotiate the issue in good faith after the Advisors raised it,
the Debtor could not thereafter continue charging the prior rates. The Debtor itself
breached the agreements which, had the Debtor negotiated in good faith, would have

included substantially lower reimbursement rates going forward. For this reason,

o7 ROA.003133 (74:18-21).

% ROA.000421, 000432 (“The parties will negotiate in good faith the terms of such
modification.”).
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the Bankruptcy Court also erred by awarding the Debtor money damages for the
Advisors’ non-payment under the agreements after they raised the issue of
overpayment, including because the Debtor did not put on evidence of actual
damages. The Debtor forfeited the ability to enforce the contracts after breaching
them, and it did not present evidence of its actual damages.

D. APPELLEE WITHHELD ALLEGEDLY ADVERSE LEGAL SERVICES UNDER THE
SSAS AFTER FILING FOR BANKRUPTCY.

The Bankruptcy Court held the Advisors failed to meet their burden to prove
the Debtor breached the SSAs by withholding allegedly adverse services.” But the
Bankruptcy Court ignored overwhelming supporting evidence:

o Mr. Seery testified that he recalled Judge Jernigan admonishing him in
open court that “you better make sure you have your house in order
regarding people with conflicts what they are doing, especially lawyers,
who claim to be wearing multiple fiduciary hats and forsaking their
duties to the debtor.”!%

. He took this “very, very seriously”!®! and he convened a meeting of the

Debtor’s legal department.!'%? He instructed them to bring any potential

conflict to his attention immediately, under penalty of termination for

cause.'!® He was “very clear” and thought “it had the desired effect.”!%

% ROA.000316.

190 See ROA.003113-14 (54:5 — 55:14).
11 ROA.003115 (56:9-10).

192 ROA.003114 (55:17-18).

13 ROA.003114-15 (55:23 — 56:20).
194 ROA.003115 (56:20-21).
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And it did have the desired effect. The advisors no longer received the
legal services the Debtor was obligated to provide under the SSAs.!%
Instead they procured those services elsewhere resulting in cover
damages.!'%

When Mr. Norris attempted to address the issue of overpayments with
Mr. Klos and Mr. Waterhouse, “they had been warned that if they did
anything that was — that would harm or be adverse to the Debtor that
they would be fired on the spot, and that they would be held personally
liable.”!7

When Mr. Klos received a request for information, he questioned
whether it was being sought for any allegedly adverse purpose.'%®

The first item on this list is conclusive. The Bankruptcy Court effectively

ordered the Debtor not to provide services to the Advisors if those service could

adversely impact the estate. Of course the Debtor complied with that order. And

given the increasing adversity between the Debtor and the Advisors, of course the

Debtor did not provide legal services it would have provided in different

circumstances. How could the Debtor provide litigation support or direct outside

counsel for its eventual opponent? Indeed, how could the Debtors’ counsel continue

representing either party? The fact that the Debtor continues to deny such patent

realities defies reason and belief.

105

106

107

108

ROA.002757 (115:8-14).
See ROA.002815 (173:13-14).

ROA.002779 (137:7-22); 002792 (150:18-20) (“He said we’re being—he didn’t say
threatened, warned, almost daily that we can’t do anything to damage or provide something
that would hurt the Debtor.”).

ROA.0030442 (140:9-25).
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Rather than address these facts, the Bankruptcy Court relied exclusively on

irrelevant statements the Advisors made to third parties: “Based on their own

representations to the Retail Board, the court finds and concludes that the Advisors

have failed to meet their burden for proving the element of breach by [the Debtor]

for a lack of services provided under the SSAs.”!% Some of the statements on which

the Bankruptcy Court relied are:

o He noted the regular updates provided to the Board and also discussed
how the level and quality of services are being monitored and
confirmed that he is not aware of any disruptions in the service levels
provided to the Funds.''°

o He indicated that at this time it was business as usual with respect to
the services provided to the Funds.''

o This will help ensure that there is no disruption in services to_the
Funds.''?
o Mr. Norris discussed the morale employees [sic] and noted that all

operations continued in the normal course there [sic] had been no
material impact on the day-to-day operations of the Funds.''?

o ... the Advisers do not expect any interruption to the services to_the
Funds that are currently being provided by [the Debtor] pursuant to the
Shared Services Agreement.'!*

109

110

111

112

113

114

ROA.000316.

ROA.000288-89 (emphasis revised).
ROA.000290 (emphasis revised).
ROA.000290 (emphasis revised).
ROA.000291 (emphasis revised).
ROA.000291 (emphasis revised).
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o Mr. Norris then noted that there has not been any disruption to the
services provided to the Funds ....''°

There are more,''® but these sufficiently illustrate the point. The Advisors are
not the Funds. The Advisors manage the Funds, but that constitutes less than one-
fourth of the Advisors’ business. As the Bankruptcy Court correctly noted, “the
retail investor funds constitute about $3 billion of the $11 billion of assets under
management[].”!!7 In the Advisors’ reports to Retail Board, it makes sense they
would discuss whether the Debtor’s bankruptcy impacted the Advisors’ ability to
perform their obligations to the Funds. But the Bankruptcy Court extrapolated from
this evidence—and this evidence alone—that if the Advisors were performing their
obligations to the Funds then the Debtor must have been performing 100% under the
SSAs with respect to the Advisors’ other business. That does not logically follow,
particularly in light of all the other contrary evidence.

While the burden to overturn a fact finding on appeal is admittedly high—
clear error—these gaps in the Bankruptcy Court’s reasoning should leave this Court
with “the definite and firm conviction, in light of the entire record, that a mistake
has been made.” See In re MBS Mgmt. Servs., Inc., 690 F.3d 352, 354 (5th Cir.

2012) (noting that a bankruptcy’s court’s findings of fact are reviewed for clear error,

115 ROA.000292 (emphasis revised).
116 ROA.000288-96.
17 ROA.000266.
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and that “[t]his court will only reverse fact findings for clear error if we are left with
the definite and firm conviction, in light of the entire record, that a mistake has been
made.”).

E. THE ADVISORS DID NOT WAIVE THEIR CLAIMS.

The Bankruptcy Court held that, even if the Advisors established a claim for
overpayments under the PRAs or SSAs, they waived those claims through their
conduct. But the Bankruptcy Court had admonished the Debtor’s in-house counsel
not to assist the Advisors in this regard. Furthermore, those agreements contain non-
waiver provisions. The PRAs, for example, provide:

No waiver of any provision nor consent to any exception to the terms

of this Agreement or any agreement contemplated hereby will be

effective unless in writing and signed by all of the Parties affected and

then only to the specific purpose, extent and instance so provided. No

failure on the part of any Party to exercise or delay in exercising any

right hereunder will be deemed a waiver thereof, nor will any single or

partial exercise preclude any further or other exercise of such or any
other right.'!8

The Texas Supreme Court addressed non-waiver clauses in Shields Limited P’ship
v. Bradberry, 526 SSW.3d 471 (Tex. 2017).
The Bankruptcy Court cited Shields for the proposition that “[a] nonwaiver

provision in a contract that purports to absolutely bar waiver in the most general of

18 ROA.000422, 433.
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terms might be wholly ineffective and itself can be waived.”!"® But that statement
does not begin to scratch the surface of the Texas Supreme Court’s analysis and
holding. It completely ignores, for example, the Supreme Court’s statement that,
“[g]iven Texas’s strong public policy favoring freedom of contract, there can be no
doubt that, as a general proposition, nonwaiver provisions are binding and
enforceable.” Shields, 526 S.W.3d at 481.

In Shields, the Supreme Court enforced a non-waiver clause not all too
different from the ones at issue here:

All waivers must be in writing and signed by the waiving party.

Landlord’s failure to enforce any provisions of this Lease or its

acceptance of late installments of Rent shall not be a waiver and shall

not estop Landlord from enforcing that provision or any other provision
of this Lease in the future.

Id. at 481. In a more recent opinion, the Court of Appeals in Austin clarified the
language on which the Bankruptcy Court relied:

The Supreme Court has stated that ‘a nonwaiver provision absolutely
barring waiver in the most general of terms might be wholly
ineffective,’ [Shields, 526 S.W.3d at 484], but that is not the case here—
this contract allows for waiver of or change to the nonwaiver provision,
as long as the alteration or waiver is in writing.

In re United Sves. Automobile Ass ’'n, 03-19-00292-CV, 2020 WL 7640145, *2 n.1

(Tex. App.—Austin Dec. 23, 2020). And the same distinction applies here. The

1o ROA.000312.
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nonwaiver provisions in the PRAs do not absolutely bar waiver. They permit written
waivers.

The Bankruptcy Court committed reversible error by misapplying applicable
precedent. See Weaver v. Aquila Energy Mktg. Corp., 196 B.R. 945 (S.D. Tex. 1996)
(When bankruptcy court’s factual finding is premised on improper legal standard, or
when proper legal standard is improperly applied, finding loses insulation of clearly
erroneous rule and standard of review changes to de novo.)

F. THE ADVISORS ARE ENTITLED TO AN ADMINISTRATIVE EXPENSE CLAIM FOR
ALL OVERPAYMENTS

Administrative expenses generally include “the actual, necessary costs and
expenses of preserving the estate ....” 11 U.S.C. § 503(b)(1)(a). But the list of
administrative expense claims set forth in section 503(b) is not exclusive or
exhaustive. In re Imperial Bev. Grp., LLC, 457 B.R. 490, 500 (Bankr. N.D. Tex.
2011) (citing various cases for the proposition that “the administrative expenses
listed in the subsections of § 503(b)—preceded by ‘including’—are not exclusive”);
11 U.S.C. § 102(3) (“In this title ... ‘includes’ and ‘including’ are not limiting ....”).

Here, the Debtor breached the PRAs and SSAs post-petition The Advisors
provided millions of dollars in value to the Debtor stemming from post-petition
overpayments. That gives rise to an administrative claim. See, e.g., In re Nat’l Steel
Corp., 316 B.R. 287, 300 (Bankr. N.D. Ill. 2004) (“[c]laims under § 503(b)(1)(A)

are to be measured by the benefit received by the estate”).
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Each of the PRAs and SSAs were unexpired executory contracts, which the
Debtor never assumed or rejected. Post-petition, pre-rejection performance under
an executory contract gives rise to an administrative expense claim. See NLRB v.
Bildisco & Bildisco, 465 U.S. 513, 531 (1984) (“If the debtor-in-possession elects to
continue to receive benefits from the other party to an executory contract pending a
decision to reject or assume the contract, the debtor-in-possession is obligated to pay
for the reasonable value of those services”); In re MCS/Tex. Direct, Inc., 02-40229-
DML-11, 2004 Bankr. LEXIS 379, *11-12 (Bankr. N.D. Tex. March 30, 2004)
(“Even 1if the contract is rejected, the contract party is entitled to payment for
postpetition value received by a debtor.”).

Similarly, a postpetition, pre-rejection breach of contract gives rise to an
administrative expense claim. See In re United Trucking Serv., 851 F.2d 159, 162
(6th Cir. 1988) (“the damages under the breached lease covenant, to the extent that
they occurred post-petition, provided benefits to the bankrupt estate and were
property accorded priority under § 503”); Shapiro v. Meridian Auto. Sys. (Del.) (In
re Lorro, Inc.), 391 B.R. 760, 766 (Bankr. E.D. Mich. 2008) (“the term
‘administrative expense’ has been construed to include claims based on tort,
trademark infringement, patent infringement, and breach of contract”) (citing, inter
alia, Reading Co. v. Brown, 391 U.S. 471 (1968)). And, as the Supreme Court

confirmed in 1968, the “actual and necessary costs” or preserving the estate include,
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with respect to an operating debtor-in-possession, damages the debtor causes from
operating its business. See Reading Co. v. Brown, 391 U.S. 471 (1968).

The Debtor received millions of dollars from the Advisors in exchange for
which the Debtor provided no return consideration. “In order to establish the priority
of an administrative claim, the claimant must demonstrate that the debt (1) arose out
of a transaction with the debtor-in-possession and (2) benefitted the operation of the
debtor’s business.” In re Jartran, Inc., 732 F.2d 584, 586 (7th Cir. 1984). The
measure of the administrative claim is “the benefit received by the estate rather than
the costs incurred by a claimant.” In re Nat’l Steel Corp., 316 B.R. 287 (N.D. Ill.
2004). Here, the benefit to the estate, of pure profit and free money where the only
“work” the Debtor performed was to transfer the Advisors’ money into its own
pockets, totals in the millions of dollars.

G. EVEN IF_ THE ADVISORS ARE NOT ENTITLED TO A CLAIM, THE DEBTOR
CANNOT COLLECT UNDER CONTRACTS IT BREACHED.

As explained above, Highland breached each of the agreements in question.
“It i1s a fundamental principle of contract law that when one party to a contract
commits a material breach of that contract, the other party is discharged or excused
from further performance.” Bartush-Schnitzius Foods Co. v. Cimco Refrigeration
Inc.. 518 S.W.3d 432, 436 (Tex. 2017). Texas law identifies five (5) nonexclusive
factors that govern the materiality question: “(a) the extent to which the injured party

will be deprived of the benefit which he reasonably expected; (b) the extent to which
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the injured party can be adequately compensated for the part of that benefit of which
he will be deprived; (c) the extent to which the party failing to perform or to offer to
perform will suffer forfeiture; (d) the likelihood that the party failing to perform or
to offer to perform will cure his failure, taking account of the circumstances
including any reasonable assurances; (€) the extent to which the behavior of the party
failing to perform or to offer to perform comports with standards of good faith and
fair dealing.” Mustang Pipeline Co. v. Driver Pipeline Co., 134 S.W.3d 195, 199
(Tex. 2004).

Certainly with respect to the PRAs, the Debtor’s breaches were material:
billing the Advisors for 20 out of 25 employees who were no longer there, refusing
to negotiate in good faith, and damages of almost $7.7 million. And the Debtor will
not suffer a forfeiture. It had no right to the overpayments. Likewise, the Debtor’s
behavior does not comport with any standard of good faith and fair dealing. The
Debtor, itself seeking equitable relief from this Court, with fiduciary duties to its
estate, knew full well it was overbilling the Advisors, refused to do anything about
it, refused to negotiate in good faith, and simply pocketed the overpayments.

Even if the Advisors failed to prove up their administrative expense claims,
the Bankruptcy Court erred by rewarding the Debtor’s bad-faith behavior and patent

overbilling with a sizeable judgment.
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VII. CONCLUSION

The Bankruptcy Court erred in numerous ways. It construed a reimbursement

agreement to require payment of a fixed fee regardless of actual cost. It absolved

the Debtor of numerous breaches. It imposed extra-contractual obligations on the

Advisors. It refused to enforce contractual non-waiver provisions in violation of

clear precedent. Ultimately, the Bankruptcy Court entered a judgment against the

advisors requiring them to pay more than two and a half million dollars for services

they did not receive, rendered in most cases by employees who did not exist.
The Court may review nearly all of these issues do novo, because they turn on

the interpretation of written contracts. After conducting such review, the Court

should reverse the Bankruptcy Court’s decision, and render a decision allowing the

Advisors’ administrative expense claim.
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EXHIBITS, APPEAL, FUNDS

U.S. Bankruptcy Court
Northern District of Texas (Dallas)
Adversary Proceeding #: 21-03010—sgj

Assigned to.: Chief Bankruptcy Jud Stacey G Jernigan Date Filed: 02/17/21
Lead BK Case: 19—-34054
Lead BK Title: Highland Capital Management, L.P.
Lead BK Chapter: 11
Demand:
Nature[s] of Suit: 91 Declaratory judgment
02 Other (e.g. other actions that would have been brought in state court if unrelated to
bankruptcy)
72 Injunctive relief — other

Plaintiff
Highland Capital Management, L.P. represented by Zachery Z. Annable
Hayward PLLC
10501 N. Central Expressway
Suite 106
Dallas, TX 75231
(972) 755-7108
Fax : (972) 755-7108
Email: zannable@haywardfirm.com
LEAD ATTORNEY
V.
Defendant
Highland Capital Management Fund represented by Thomas Daniel Berghman
Adyvisors, L.P. Munsch Hardt Kopf & Harr PC
K&LGates LLP 500 N Akard Street, Suite 3800
c/o Stephen G. Topetzes Dallas, TX 75201-6659
1600 K Street, NW (214) 8557554
Washington, DC 20006 Fax : (214) 978—4346

Email: tberghman@munsch.com

A. Lee Hogewood, 111

K&L Gates LLP

4350 Lassiter at North Hills Avenue
Suite 300

Raleigh, NC 27609

(919) 743-7306

Fax : (919) 516—2006

Email: lee.hogewood@klgates.com

Davor Rukavina

Munsch, Hardt, Kopf & Harr
500 N. Akard Street, Ste 3800
Dallas, TX 75201-6659
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(214)855-7587
Fax : 214-978-5359

Email: drukavina@munsch.com

Julian Preston Vasek

Munsch Hardt Kopf & Harr P.C.
500 N. Akard Street

Suite 3800

Dallas, TX 75201
214-855-7500

Fax : 214—-855-7584

Email: jvasek@munsch.com

Defendant

NexPoint Advisors, L.P. represented by Thomas Daniel Berghman
K&L Gates LLP (See above for address)

c/o Stephen G. Topetzes

1600 K Street, NW A. Lee Hogewood, 111
Washington, DC 20006 (See above for address)

Davor Rukavina
(See above for address)

Julian Preston Vasek
(See above for address)

Filing Date

Docket Text

02/17/2021

1 Adversary case 21-03010. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.. Fee Amount
$350 (Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E
# 6 Exhibit F # 7 Exhibit G # § Exhibit H # 9 Exhibit [ # 10 Exhibit J # 11 Adversary
Cover Sheet). Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions
that would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive
relief — other). (Annable, Zachery)

02/17/2021

Receipt of filing fee for Complaint(21—-03010—sgj) [cmp,cmp] ( 350.00). Receipt
number 28496915, amount $ 350.00 (re: Doc# 1). (U.S. Treasury)

02/17/2021

2 Motion to compel Adoption and Implementation of a Plan for the Transition of Services
by February 28, 2021. (Debtor's Emergency Motion for a Mandatory Injunction Requiring
the Advisors to Adopt and Implement a Plan for the Transition of Services by February 28,
2021) filed by Plaintiff Highland Capital Management, L.P. (Annable, Zachery)

02/17/2021

3 Brief in support filed by Plaintiff Highland Capital Management, L.P. (RE: related
document(s)2 Motion to compel Adoption and Implementation of a Plan for the Transition
of Services by February 28, 2021. (Debtor's Emergency Motion for a Mandatory Injunction
Requiring the Advisors to Adopt and Implement a Plan for the Transition of Service).
(Annable, Zachery)

02/17/2021

4 Declaration re: (Declaration of Mr. James P. Seery, Jr. in Support of Debtor's
Emergency Motion for a Mandatory Injunction Requiring the Advisors to Adopt and
Implement a Plan for the Transition of Services by February 28, 2021) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)2 Motion to compel
Adoption and Implementation of a Plan for the Transition of Services by February 28,
2021. (Debtor's Emergency Motion for a Mandatory Injunction Requiring the Advisors to
Adopt and Implement a Plan for the Transition of Service). (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 35 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
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H # 9 Exhibit I # 10 Exhibit J) (Annable, Zachery)

02/17/2021

5 Motion for expedited hearing(related documents 2 Motion to compel) filed by Plaintiff
Highland Capital Management, L.P. (Annable, Zachery)

02/17/2021

6 Notice of hearing filed by Plaintiff Highland Capital Management, L.P. (RE: related
document(s)2 Motion to compel filed by Plaintiff Highland Capital Management, L.P.).
Hearing to be held on 2/23/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2, (Annable,
Zachery)

02/18/2021

7 Summons issued on Highland Capital Management Fund Advisors, L.P. Answer Due
3/22/2021; NexPoint Advisors, L.P. Answer Due 3/22/2021 (Edmond, Michael)

02/18/2021

8 Scheduling order setting deadlines. Discovery and all exhibits except impeachment
documents: 45 days prior to Docket Call, pre—trial order: 7 calendar days prior to Docket
Call, proposed findings of fact and conclusions of law: 7 days prior to first scheduled
docket call (RE: related document(s)1 Complaint filed by Plaintiff Highland Capital
Management, L.P.). Trial Docket Call date set for 7/12/2021 at 01:30 PM at Dallas Judge
Jernigan Ctrm. Trial will be held during the week of 7/19/2021., Entered on 2/18/2021
(Edmond, Michael)

02/18/2021

9 Notice of Appearance and Request for Notice by A. Lee Hogewood III filed by
Defendants Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P..
(Hogewood, A.)

02/18/2021

10 Witness and Exhibit List filed by Plaintiff Highland Capital Management, L.P. (RE:
related document(s)2 Motion to compel Adoption and Implementation of a Plan for the
Transition of Services by February 28, 2021. (Debtor's Emergency Motion for a Mandatory
Injunction Requiring the Advisors to Adopt and Implement a Plan for the Transition of
Service). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5
# 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) (Annable,
Zachery)

02/18/2021

11 Order granting motion for expedited hearing (Related Doc# 5)(document set for
hearing: 2 Motion to compel) Hearing to be held on 2/23/2021 at 09:30 AM Dallas Judge
Jernigan Ctrm for 2, Entered on 2/18/2021. (Okafor, M.)

02/19/2021

12 Certificate of service re: Documents Served on February 17, 2021 Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)1 Adversary case
21-03010. Complaint by Highland Capital Management, L.P. against Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P.. Fee Amount $350
(Attachments: # 1 Exhibit A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6
Exhibit F # 7 Exhibit G # 8 Exhibit H # 9 Exhibit I # 10 Exhibit J # 11 Adversary Cover
Sheet). Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive relief —
other). filed by Plaintiff Highland Capital Management, L.P., 2 Motion to compel Adoption
and Implementation of a Plan for the Transition of Services by February 28, 2021.
(Debtor's Emergency Motion for a Mandatory Injunction Requiring the Advisors to Adopt
and Implement a Plan for the Transition of Services by February 28, 2021) filed by
Plaintiff Highland Capital Management, L.P. filed by Plaintiff Highland Capital
Management, L.P., 3 Brief in support filed by Plaintiff Highland Capital Management, L.P.
(RE: related document(s)2 Motion to compel Adoption and Implementation of a Plan for
the Transition of Services by February 28, 2021. (Debtor's Emergency Motion for a
Mandatory Injunction Requiring the Advisors to Adopt and Implement a Plan for the
Transition of Service). filed by Plaintiff Highland Capital Management, L.P., 4 Declaration
re: (Declaration of Mr. James P. Seery, Jr. in Support of Debtor's Emergency Motion for a
Mandatory Injunction Requiring the Advisors to Adopt and Implement a Plan for the
Transition of Services by February 28, 2021) filed by Plaintiff Highland Capital
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Management, L.P. (RE: related document(s)2 Motion to compel Adoption and
Implementation of a Plan for the Transition of Services by February 28, 2021. (Debtor's
Emergency Motion for a Mandatory Injunction Requiring the Advisors to Adopt and
Implement a Plan for the Transition of Service). (Attachments: # 1 Exhibit A # 2 Exhibit B
# 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit H # 9
Exhibit I # 10 Exhibit J) filed by Plaintiff Highland Capital Management, L.P., 5 Motion
for expedited hearing(related documents 2 Motion to compel) filed by Plaintiff Highland
Capital Management, L.P. filed by Plaintiff Highland Capital Management, L.P., 6 Notice
of hearing filed by Plaintiff Highland Capital Management, L.P. (RE: related document(s)2
Motion to compel filed by Plaintiff Highland Capital Management, L.P.). Hearing to be
held on 2/23/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2, filed by Plaintiff
Highland Capital Management, L.P.). (Kass, Albert)

02/20/2021

13 Amended Notice of hearing filed by Plaintiff Highland Capital Management, L.P. (RE:
related document(s)2 Motion to compel filed by Plaintiff Highland Capital Management,
L.P.). Hearing to be held on 2/23/2021 at 09:00 AM Dallas Judge Jernigan Ctrm for 2,
(Annable, Zachery)

02/20/2021

14 BNC certificate of mailing — PDF document. (RE: related document(s)11 Order
granting motion for expedited hearing (Related Doc5)(document set for hearing: 2 Motion
to compel) Hearing to be held on 2/23/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2,
Entered on 2/18/2021. (Okafor, M.)) No. of Notices: 1. Notice Date 02/20/2021. (Admin.)

02/21/2021

15 Notice to take deposition of James P. Seery Jr. filed by Defendants Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P.. (Vasek, Julian)

02/21/2021

16 Notice to take deposition of Dustin Norris filed by Plaintiff Highland Capital
Management, L.P.. (Annable, Zachery)

02/21/2021

17 Notice to take deposition of James Dondero filed by Plaintiff Highland Capital
Management, L.P.. (Annable, Zachery)

02/21/2021

18 Witness and Exhibit List filed by Defendants Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)2 Motion to compel
Adoption and Implementation of a Plan for the Transition of Services by February 28,
2021. (Debtor's Emergency Motion for a Mandatory Injunction Requiring the Advisors to
Adopt and Implement a Plan for the Transition of Service). (Attachments: # 1 Exhibit A # 2
Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8 Exhibit
H # 9 Exhibit I # 10 Exhibit J # 11 Exhibit K # 12 Exhibit L # 13 Exhibit M # 14 Exhibit N)
(Vasek, Julian)

02/22/2021

19 Amended Witness and Exhibit List filed by Plaintiff Highland Capital Management,
L.P. (RE: related document(s)10 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit
17 # 2 Exhibit 18 # 3 Exhibit 19 # 4 Exhibit 20 # 5 Exhibit 21) (Annable, Zachery)

02/22/2021

20 Objection to (related document(s): 2 Motion to compel Adoption and Implementation
of a Plan for the Transition of Services by February 28, 2021. (Debtor's Emergency Motion
for a Mandatory Injunction Requiring the Advisors to Adopt and Implement a Plan for the
Transition of Service filed by Plaintiff Highland Capital Management, L.P.) filed by
Defendants Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P..
(Rukavina, Davor)

02/23/2021

21 Request for transcript regarding a hearing held on 2/23/2021. The requested
turn—around time is hourly. (Edmond, Michael)

02/23/2021

22 Certificate of service re: 1) Debtor's Witness and Exhibit List with Respect to
Evidentiary Hearing to be Held on February 23, 2021; and 2) Order Granting Debtor's
Motion for Expedited Hearing on it's Emergency Motion for a Mandatory Injunction
Requiring the Advisors to Implement a Plan for the Transition of Services by February 28,
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2021 Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)10
Witness and Exhibit List filed by Plaintiff Highland Capital Management, L.P. (RE: related
document(s)2 Motion to compel Adoption and Implementation of a Plan for the Transition
of Services by February 28, 2021. (Debtor's Emergency Motion for a Mandatory Injunction
Requiring the Advisors to Adopt and Implement a Plan for the Transition of Service).
(Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 #6
Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12
Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16) filed by
Plaintiff Highland Capital Management, L.P., 11 Order granting motion for expedited
hearing (Related Doc3)(document set for hearing: 2 Motion to compel) Hearing to be held
on 2/23/2021 at 09:30 AM Dallas Judge Jernigan Ctrm for 2, Entered on 2/18/2021.
(Okafor, M.)). (Kass, Albert)

02/23/2021

23 Hearing held on 2/23/2021. (RE: related document(s)2 Motion to compel Adoption
and Implementation of a Plan for the Transition of Services by February 28, 2021,
(Debtor's Emergency Motion for a Mandatory Injunction Requiring the Advisors to Adopt
and Implement a Plan for the Transition of Services by February 28, 2021) filed by
Plaintiff Highland Capital Management, L.P. filed by Plaintiff Highland Capital
Management, L.P.) (Appearances: J. Morris and J. Pomeranz for Debtor; L. Hogewood and
D. Rukavina for Advisors; J. Wilson and B. Assink for J. Dondero; M. Clemente for UCC.
Evidentiary hearing. Motion moot, as a result of evidence and findings that court made on
the record. Mr. Morris to upload an order consistent with the courts ruling.) (Edmond,
Michael) (Entered: 02/24/2021)

02/23/2021

27 Court admitted exhibits date of hearing February 23, 2021 (RE: related document(s)2
Motion to compel Adoption and Implementation of a Plan for the Transition of Services by
February 28, 2021. (Debtor's Emergency Motion for a Mandatory Injunction Requiring the
Advisors to Adopt and Implement a Plan for the Transition of Services by February 28,
2021) filed by Plaintiff Highland Capital Management, L.P.) (COURT ADMITTED
PLAINTIFF'S EXHIBIT'S #1 THROUGH #21 ADMITTED BY JOHN MORRIS THAT
APPEAR AT DOC. #10 & #19 AND DEFENDANT EXHIBIT'S #A THROUGH #N
THAT APPEAR AT DOC. #18 & EXHIBIT #0 (TO BE SUPPLEMENTED IN) BY
DAVOR RUKAVINA) (Edmond, Michael) (Entered: 02/25/2021)

02/24/2021

24 Support/supplemental documentLetter to Court Regarding Proposed Order filed by
Defendants Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.
(RE: related document(s) 23 Hearing held). (Rukavina, Davor)

02/24/2021

25 Order dismissing motion to compel as moot. (related document # 2) Entered on
2/24/2021. (Bradden, T.)

02/25/2021

26 Transcript regarding Hearing Held 02/23/2021 (239 pgs.) RE: Motion for Mandatory
Injunction. THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE
TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 05/26/2021. Until that time the transcript may be viewed at the
Clerk's Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972-786—3063. (RE: related document(s) 23 Hearing held on 2/23/2021. (RE:
related document(s)2 Motion to compel Adoption and Implementation of a Plan for the
Transition of Services by February 28, 2021, (Debtor's Emergency Motion for a Mandatory
Injunction Requiring the Advisors to Adopt and Implement a Plan for the Transition of
Services by February 28, 2021) filed by Plaintiff Highland Capital Management, L.P. filed
by Plaintiff Highland Capital Management, L.P.) (Appearances: J. Morris and J. Pomeranz
for Debtor; L. Hogewood and D. Rukavina for Advisors; J. Wilson and B. Assink for J.
Dondero; M. Clemente for UCC. Evidentiary hearing. Motion moot, as a result of evidence
and findings that court made on the record. Mr. Morris to upload an order consistent with
the courts ruling.)). Transcript to be made available to the public on 05/26/2021. (Rehling,
Kathy)

02/25/2021
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28 Certificate of service re: Documents Served on or Before February 23, 2021 Filed by
Claims Agent Kurtzman Carson Consultants LL.C (related document(s)13 Amended Notice
of hearing filed by Plaintiff Highland Capital Management, L.P. (RE: related document(s)2
Motion to compel filed by Plaintiff Highland Capital Management, L.P.). Hearing to be
held on 2/23/2021 at 09:00 AM Dallas Judge Jernigan Ctrm for 2, filed by Plaintiff
Highland Capital Management, L.P., 16 Notice to take deposition of Dustin Norris filed by
Plaintiff Highland Capital Management, L.P.. filed by Plaintiff Highland Capital
Management, L.P., 17 Notice to take deposition of James Dondero filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.,
19 Amended Witness and Exhibit List filed by Plaintiff Highland Capital Management,
L.P. (RE: related document(s)10 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit
17 # 2 Exhibit 18 # 3 Exhibit 19 # 4 Exhibit 20 # 5 Exhibit 21) filed by Plaintiff Highland
Capital Management, L.P.). (Kass, Albert)

02/27/2021

29 BNC certificate of mailing — PDF document. (RE: related document(s)25 Order
dismissing motion to compel as moot. (related document 2) Entered on 2/24/2021.
(Bradden, T.)) No. of Notices: 1. Notice Date 02/27/2021. (Admin.)

03/01/2021

30 Certificate of service re: Order Filed by Claims Agent Kurtzman Carson Consultants
LLC (related document(s)25 Order dismissing motion to compel as moot. (related
document 2) Entered on 2/24/2021. (Bradden, T.)). (Kass, Albert)

03/10/2021

31 Notice of Appearance and Request for Notice by Paige Holden Montgomery filed by
Interested Party Committee of Unsecured Creditors. (Montgomery, Paige)

03/10/2021

32 Notice of Appearance and Request for Notice by Juliana Hoffman filed by Interested
Party Committee of Unsecured Creditors. (Hoffman, Juliana)

03/22/2021

33 Answer to complaint filed by Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P.. (Rukavina, Davor)

07/12/2021

34 Hearing held on 7/12/2021. (RE: related document(s)1 Adversary case 21—03010.
Complaint by Highland Capital Management, L.P. against Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P., Nature(s) of suit: 91 (Declaratory
judgment). 02 (Other (e.g. other actions that would have been brought in state court if
unrelated to bankruptcy)). 72 (Injunctive relief — other). filed by Plaintiff Highland Capital
Management, L.P.) (Appearances: D. Rukavina. Nonevidentiary TDC. Matter is being
consolidated with Defendants trial in September on its asserted administrative claims.
Counsel should submit an agreed order to this effect.) (Edmond, Michael) (Entered:
07/13/2021)

07/14/2021

35 PDF with attached Audio File. Court Date & Time [07/12/2021 01:37:35 PM]. File
Size [ 1287 KB ]. Run Time [ 00:05:29 ]. (admin).

08/04/2021

36 Stipulation by Highland Capital Management, L.P. and Highland Capital Management
Fund Advisors, L.P., and NexPoint Advisors, L.P.. filed by Plaintiff Highland Capital
Management, L.P. (RE: related document(s)8 Standing scheduling order in an adversary
proceeding). (Annable, Zachery)

08/06/2021

37 Order approving stipulation (A) amending schedule and (B) consolidating and
resolving certain matters (RE: related document(s)2607 Stipulation filed by Debtor
Highland Capital Management, L.P. (RE: related document(s) 36 Stipulation and 1
Complaint filed by Plaintiff Highland Capital Management, L.P.). Trial date set for
12/7/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Entered on 8/6/2021 (Okafor, M.)

08/06/2021

38 Certificate of service re: Stipulation (4) Amending Scheduling Order and (B)
Consolidating and Resolving Certain Matters Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)36 Stipulation by Highland Capital Management,
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L.P. and Highland Capital Management Fund Advisors, L.P., and NexPoint Advisors, L.P..
filed by Plaintiff Highland Capital Management, L.P. (RE: related document(s)8 Standing
scheduling order in an adversary proceeding). filed by Plaintiff Highland Capital
Management, L.P.). (Kass, Albert)

08/08/2021

39 BNC certificate of mailing — PDF document. (RE: related document(s)37 Order
approving stipulation (A) amending schedule and (B) consolidating and resolving certain
matters (RE: related document(s)2607 Stipulation filed by Debtor Highland Capital
Management, L.P. (RE: related document(s) 36 Stipulation and 1 Complaint filed by
Plaintiff Highland Capital Management, L.P.). Trial date set for 12/7/2021 at 09:30 AM at
Dallas Judge Jernigan Ctrm. Entered on 8/6/2021 (Okafor, M.)) No. of Notices: 1. Notice
Date 08/08/2021. (Admin.)

08/11/2021

40 Certificate of service re: Order Approving Stipulation (A) Amending Scheduling Order
and (B) Consolidating and Resolving Certain Matters Filed by Claims Agent Kurtzman
Carson Consultants LLC (related document(s)37 Order approving stipulation (A) amending
schedule and (B) consolidating and resolving certain matters (RE: related document(s)2607
Stipulation filed by Debtor Highland Capital Management, L.P. (RE: related document(s)
36 Stipulation and 1 Complaint filed by Plaintiff Highland Capital Management, L.P.).
Trial date set for 12/7/2021 at 09:30 AM at Dallas Judge Jernigan Ctrm. Entered on
8/6/2021 (Okafor, M.)). (Kass, Albert)

10/05/2021

41 Notice to take deposition of Highland Capital Management Fund Advisors, L.P. filed
by Plaintiff Highland Capital Management, L.P.. (Annable, Zachery)

10/11/2021

42 Certificate of service re: Highlands Notice of Rule 30(b)(6) Deposition to Highland
Capital Management Fund Advisors, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)41 Notice to take deposition of Highland Capital
Management Fund Advisors, L.P. filed by Plaintiff Highland Capital Management, L.P..
filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)

11/01/2021

43 Notice of Reservation of Rights Regarding Application for Allowance of
Administrative Expense Claim filed by Defendants Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P.. (Vasek, Julian)

12/09/2021

44 Notice of Trial hearing filed by Defendants Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P.. Trial date set for 2/8/2022 at 09:30 AM at at
https://us—courts.webex.com/meet/jerniga. (Vasek, Julian)

12/15/2021

45 Stipulation by Highland Capital Management, L.P. and Highland Capital Management
Fund Advisors, L.P. and NexPoint Advisors, L.P.. filed by Plaintiff Highland Capital
Management, L.P. (RE: related document(s)37 Order to set hearing). (Annable, Zachery)

12/17/2021

46 Order approving stipulation regarding second amended scheduling order (RE: related
document(s)l Complaint filed by Plaintiff Highland Capital Management, L.P., 45
Stipulation filed by Plaintiff Highland Capital Management, L.P.). Trial Docket Call date
set for 2/8—9/2022 at 09:30 AM Dallas Judge Jernigan Ctrm. Entered on 12/17/2021

(Okafor, Marcey)

12/19/2021

47 BNC certificate of mailing — PDF document. (RE: related document(s)46 Order
approving stipulation regarding second amended scheduling order (RE: related
document(s)1l Complaint filed by Plaintiff Highland Capital Management, L.P., 45
Stipulation filed by Plaintiff Highland Capital Management, L.P.). Trial Docket Call date
set for 2/8—9/2022 at 09:30 AM Dallas Judge Jernigan Ctrm. Entered on 12/17/2021) No.
of Notices: 2. Notice Date 12/19/2021. (Admin.)

12/20/2021

48 Certificate of service re: Stipulation Regarding Second Amended Scheduling Order
Filed by Claims Agent Kurtzman Carson Consultants LLC (related document(s)45
Stipulation by Highland Capital Management, L.P. and Highland Capital Management
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Fund Advisors, L.P. and NexPoint Advisors, L.P.. filed by Plaintiff Highland Capital
Management, L.P. (RE: related document(s)37 Order to set hearing). filed by Plaintiff
Highland Capital Management, L.P.). (Kass, Albert)

12/22/2021

49 Reply to Debtors Objection to Application for Administrative Claim of Highland
Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P. filed by Defendants
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.. (Vasek,
Julian) Modified text on 12/23/2021 (Okafor, Marcey).

12/22/2021

50 Certificate of service re: Order Approving Stipulation Regarding Second Amended
Scheduling Order Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)46 Order approving stipulation regarding second amended scheduling order
(RE: related document(s)1 Complaint filed by Plaintiff Highland Capital Management,
L.P., 45 Stipulation filed by Plaintiff Highland Capital Management, L.P.). Trial Docket
Call date set for 2/8—9/2022 at 09:30 AM Dallas Judge Jernigan Ctrm. Entered on
12/17/2021). (Kass, Albert)

12/27/2021

51 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital Management, L.P..
(Annable, Zachery)

12/28/2021

52 Certificate of service re: Plaintiff's Notice of Service of a Subpoena to Frank
Waterhouse Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)S1 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital
Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)

01/04/2022

53 Notice to take deposition of Highland Capital Management Fund Advisors, L.P. filed
by Plaintiff Highland Capital Management, L.P.. (Annable, Zachery)

01/04/2022

54 Notice to take deposition of NexPoint Advisors, L.P. filed by Plaintiff Highland
Capital Management, L.P.. (Annable, Zachery)

01/04/2022

55 Notice to take deposition of Dustin Norris filed by Plaintiff Highland Capital
Management, L.P.. (Annable, Zachery)

01/05/2022

56 Response opposed to (related document(s): 49 Notice (generic) filed by Defendant
Highland Capital Management Fund Advisors, L.P., Defendant NexPoint Advisors, L.P.)
filed by Plaintiff Highland Capital Management, L.P.. (Annable, Zachery)

01/06/2022

57 Certificate of service re: 1) Highland's Amended Notice of Rule 30(b)(6) Deposition to
(A) Highland Capital Management Fund Advisors, L.P. and (B) NexPoint Advisors, L.P.;
2) Highland's Amended Notice of Rule 30(b)(6) Deposition to (A) Highland Capital
Management Fund Advisors, L.P. and (B) NexPoint Advisors, L.P.; and 3) Highland's
Notice of Deposition to Dustin Norris Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)53 Notice to take deposition of Highland Capital
Management Fund Advisors, L.P. filed by Plaintiff Highland Capital Management, L.P..
filed by Plaintiff Highland Capital Management, L.P., 54 Notice to take deposition of
NexPoint Advisors, L.P. filed by Plaintiff Highland Capital Management, L.P.. filed by
Plaintiff Highland Capital Management, L.P., 55 Notice to take deposition of Dustin Norris
filed by Plaintiff Highland Capital Management, L.P.. filed by Plaintiff Highland Capital
Management, L.P.). (Kass, Albert)

01/07/2022

58 Certificate of service re: Highland Capital Management, L.P.'s Reply in Further
Support of Debtor's Objection to Application for Administrative Claims of Highland
Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P. Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)56 Response opposed to
(related document(s): 49 Notice (generic) filed by Defendant Highland Capital
Management Fund Advisors, L.P., Defendant NexPoint Advisors, L.P.) filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management,

L.P.). (Kass, Albert)
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01/31/2022

59 Joint Motion to continue hearing on (related documents 1 Complaint, 45 Stipulation)
filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
Adpvisors, L.P., Plaintiff Highland Capital Management, L.P. (Attachments: # 1 Proposed

Order) (Rukavina, Davor)

02/01/2022

60 Agreed Amended Scheduling Order granting motion to continue trial (related
document # 59) (related documents Complaint, Stipulation) Trial date set for 4/12/2022 at
09:30 AM at Dallas Judge Jernigan Ctrm. Entered on 2/1/2022. (Okafor, Marcey)

02/03/2022

61 BNC certificate of mailing — PDF document. (RE: related document(s)60 Agreed
Amended Scheduling Order granting motion to continue trial (related document 59)
(related documents Complaint, Stipulation) Trial date set for 4/12/2022 at 09:30 AM at
Dallas Judge Jernigan Ctrm. Entered on 2/1/2022.) No. of Notices: 2. Notice Date
02/03/2022. (Admin.)

02/04/2022

62 Certificate of service re: Agreed Amended Scheduling Order Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)60 Agreed Amended Scheduling
Order granting motion to continue trial (related document 59) (related documents
Complaint, Stipulation) Trial date set for 4/12/2022 at 09:30 AM at Dallas Judge Jernigan
Ctrm. Entered on 2/1/2022.). (Kass, Albert)

02/26/2022

63 Notice to take deposition of Dustin Norris filed by Plaintiff Highland Capital
Management, L.P.. (Annable, Zachery)

02/26/2022

64 Notice to take deposition of Highland Capital Management Fund Advisors, L.P. and
NexPoint Advisors, L.P. filed by Plaintiff Highland Capital Management, L.P.. (Annable,
Zachery)

02/26/2022

65 Notice to take deposition of Dennis J. Sauter, Jr. filed by Plaintiff Highland Capital
Management, L.P.. (Annable, Zachery)

03/02/2022

66 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital Management, L.P..
(Annable, Zachery)

03/03/2022

67 Certificate of service re: 1) Highland's Amended Notice of Deposition to Dustin
Norris; 2) Highland's Second Amended Notice of Rule 30(b)(6) Deposition to (A)
Highland Capital Management Fund Advisors, L.P. and (B) NexPoint Advisors, L.P.; and
3) Highland's Amended Notice of Deposition to Dennis J. Sauter, Jr. Filed by Claims
Agent Kurtzman Carson Consultants LLC (related document(s)63 Notice to take deposition
of Dustin Norris filed by Plaintiff Highland Capital Management, L.P.. filed by Plaintiff
Highland Capital Management, L.P., 64 Notice to take deposition of Highland Capital
Management Fund Advisors, L.P. and NexPoint Advisors, L.P. filed by Plaintiff Highland
Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P., 65
Notice to take deposition of Dennis J. Sauter, Jr. filed by Plaintiff Highland Capital
Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)

03/07/2022

68 Certificate of service re: Plaintiff's Amended Notice of Service of a Subpoena to Frank
Waterhouse Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)66 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital
Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)

03/15/2022

69 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital Management, L.P..
(Annable, Zachery)

03/15/2022

70 Subpoena on Highland Capital Management Fund Advisors, L.P. filed by Plaintiff
Highland Capital Management, L.P.. (Annable, Zachery)

03/15/2022
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71 Subpoena on NexPoint Advisors, L.P. filed by Plaintiff Highland Capital Management,
L.P.. (Annable, Zachery)

72 Certificate of service re: 1) Plaintiffs Second Amended Notice of Service of a
Subpoena to Frank Waterhouse; 2) Plaintiff's Notice of Service of Trial Subpoena to
Highland Capital Management Fund Advisors, L.P.; and 3) Plaintiff's Notice of Service of
Trial Subpoena to NexPoint Advisors, L.P. Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)69 Subpoena on Frank Waterhouse filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.,
70 Subpoena on Highland Capital Management Fund Advisors, L.P. filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.,
71 Subpoena on NexPoint Advisors, L.P. filed by Plaintiff Highland Capital Management,

03/16/2022 | L.P.. filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)
73 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital Management, L.P..
03/22/2022 | (Annable, Zachery)
74 Certificate of service re: Plaintiffs Third Amended Notice of Service of a Subpoena to
Frank Waterhouse Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)Z3 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital
03/24/2022 | Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)
75 Subpoena on NexPoint Advisors, L.P. filed by Plaintiff Highland Capital Management,
04/01/2022 | L.P.. (Annable, Zachery)
76 Subpoena on Highland Capital Management Fund Advisors, L.P. filed by Plaintiff
04/01/2022 | Highland Capital Management, L.P.. (Annable, Zachery)
77 Subpoena on James Dondero filed by Plaintiff Highland Capital Management, L.P..
04/01/2022 | (Annable, Zachery)
78 Subpoena on Dustin Norris filed by Plaintiff Highland Capital Management, L.P..
04/01/2022 | (Annable, Zachery)
79 Subpoena on The Retail Board filed by Plaintiff Highland Capital Management, L.P..
04/01/2022 | (Annable, Zachery)
04/01/2022 80 (REDACTED EXHIBITS ADDED 04/18/2022); Witness and Exhibit List

(Reorganized Debtor's Witness and Exhibit List with Respect to Trial to Be Held on April
12—13, 2022) filed by Plaintiff Highland Capital Management, L.P. (RE: related
document(s)l Complaint). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4
Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7 # 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit
10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13 # 14 Exhibit 14 # 15 Exhibit 15 # 16
Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19 Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21
# 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24 # 25 Exhibit 25 # 26 Exhibit 26 # 27
Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30 Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32
# 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35 # 36 Exhibit 36 # 37 Exhibit 37 # 38
Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41 Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43
# 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46 # 47 Exhibit 47 # 48 Exhibit 48 # 49
Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52 Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54
# 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57 # 58 Exhibit 58 # 59 Exhibit 59 # 60
Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63 Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65
# 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68 # 69 Exhibit 69 # 70 Exhibit 70 # 71
Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74 Exhibit 74 # 75 Exhibit 75 # 76 Exhibit 76
# 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79 # 80 Exhibit 80 # 81 Exhibit 81 # 82
Exhibit 82 # 83 Exhibit 83 # 84 Exhibit 84 # 85 Exhibit 85 # 86 Exhibit 86 # 87 Exhibit 87
# 88 Exhibit 88 # 89 Exhibit 89 # 90 Exhibit 90 # 91 Exhibit 91 # 92 Exhibit 92 # 93
Exhibit 93 # 94 Exhibit 94 # 95 Exhibit 95 # 96 Exhibit 96 # 97 Exhibit 97 # 98 Exhibit 98
# 99 Exhibit 99 # 100 Exhibit 100 # 101 Exhibit 101 # 102 Exhibit 102 # 103 Exhibit 103 #
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104 Exhibit 104 # 105 Exhibit 105 # 106 Exhibit 106 # 107 Exhibit 107 # 108 Exhibit 108
# 109 Exhibit 109 # 110 Exhibit 110 # 111 Exhibit 111 # 112 Exhibit 112 # 113 Exhibit
113 # 114 Exhibit 114 # 115 Exhibit 115 # 116 Exhibit 116 # 117 Exhibit 117 # 118
Exhibit 118 # 119 Exhibit 119 # 120 Exhibit 120 # 121 Exhibit 121 # 122 Exhibit 122 #
123 Exhibit 123 # 124 Exhibit 124 # 125 Exhibit 125 # 126 Exhibit 126 # 127 Exhibit 127
# 128 Exhibit 128 # 129 Exhibit 129 # 130 Exhibit 130 # 131 Exhibit 131 # 132 Exhibit
132 # 133 Exhibit 133 # 134 Exhibit 134 # 135 Exhibit 135 # 136 Exhibit 136 # 137
Exhibit 137 # 138 Exhibit 138 # 139 Exhibit 139 # 140 Exhibit 140 # 141 Exhibit 141 #
142 Exhibit 142 # 143 Exhibit 143 # 144 Exhibit 144 # 145 Exhibit 145 # 146 Exhibit 146
# 147 Exhibit 147 # 148 Exhibit 148 # 149 Exhibit 149 # 150 Exhibit 150 # 151 Exhibit
151 # 152 Exhibit 152 # 153 Exhibit 153 # 154 Exhibit 154 # 155 Exhibit 155 # 156
Exhibit 156 # 157 Exhibit 157 # 158 Exhibit 158 # 159 Exhibit 159) (Annable, Zachery)
Additional attachment(s) added on 4/18/2022 (Okafor, Marcey).

04/01/2022

81 Witness and Exhibit List / Advisors' Trial Witness and Exhibit List filed by Defendants
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related
document(s)1 Complaint). (Berghman, Thomas)

04/05/2022

82 Objection to (related document(s): 80 List (witness/exhibit/generic) filed by Plaintiff
Highland Capital Management, L.P.) filed by Defendants Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P.. (Berghman, Thomas)

04/05/2022

83 Objection to (related document(s): 81 List (witness/exhibit/generic) filed by Defendant
Highland Capital Management Fund Advisors, L.P., Defendant NexPoint Advisors,
L.P.)(Reorganized Debtor's Objections to Advisors' Trial Witness and Exhibit List) filed by
Plaintiff Highland Capital Management, L.P.. (Annable, Zachery)

04/06/2022

84 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)78 Subpoena). (Annable,
Zachery)

04/06/2022

85 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)Z7 Subpoena). (Annable,
Zachery)

04/06/2022

86 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)76 Subpoena). (Annable,
Zachery)

04/06/2022

87 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)Z6 Subpoena). (Annable,
Zachery)

04/06/2022

88 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)Z5 Subpoena). (Annable,
Zachery)

04/06/2022

89 Certificate of service re: Subpoena to Appear and Testify at a Hearing or Trial in a
Bankruptcy Case (or Adversary Proceeding) (Affidavit of Service) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)75 Subpoena). (Annable,
Zachery)

04/06/2022

90 Brief in opposition filed by Defendants Highland Capital Management Fund Advisors,
L.P., NexPoint Advisors, L.P. (RE: related document(s)1 Complaint). (Rukavina, Davor)
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04/06/2022

91 Proposed findings of fact and conclusions of law filed by Plaintiff Highland Capital
Management, L.P. (RE: related document(s)1 Complaint). (Annable, Zachery)

04/06/2022

92 Proposed pre—trial order filed by Plaintiff Highland Capital Management, L.P..
(Annable, Zachery)

04/07/2022

93 Certificate of service re: Documents Served on April 1, 2022 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)Z5 Subpoena on NexPoint
Advisors, L.P. filed by Plaintiff Highland Capital Management, L.P.. filed by Plaintiff
Highland Capital Management, L.P., 76 Subpoena on Highland Capital Management Fund
Adpvisors, L.P. filed by Plaintiff Highland Capital Management, L.P.. filed by Plaintiff
Highland Capital Management, L.P., 77 Subpoena on James Dondero filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.,
78 Subpoena on Dustin Norris filed by Plaintiff Highland Capital Management, L.P.. filed
by Plaintiff Highland Capital Management, L.P., 79 Subpoena on The Retail Board filed by
Plaintiff Highland Capital Management, L.P.. filed by Plaintiff Highland Capital
Management, L.P., 80 Witness and Exhibit List (Reorganized Debtor's Witness and Exhibit
List with Respect to Trial to Be Held on April 12—13, 2022) filed by Plaintiff Highland
Capital Management, L.P. (RE: related document(s)1 Complaint). (Attachments: # 1
Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5 # 6 Exhibit 6 # 7 Exhibit 7
# 8 Exhibit 8 # 9 Exhibit 9 # 10 Exhibit 10 # 11 Exhibit 11 # 12 Exhibit 12 # 13 Exhibit 13
# 14 Exhibit 14 # 15 Exhibit 15 # 16 Exhibit 16 # 17 Exhibit 17 # 18 Exhibit 18 # 19
Exhibit 19 # 20 Exhibit 20 # 21 Exhibit 21 # 22 Exhibit 22 # 23 Exhibit 23 # 24 Exhibit 24
# 25 Exhibit 25 # 26 Exhibit 26 # 27 Exhibit 27 # 28 Exhibit 28 # 29 Exhibit 29 # 30
Exhibit 30 # 31 Exhibit 31 # 32 Exhibit 32 # 33 Exhibit 33 # 34 Exhibit 34 # 35 Exhibit 35
# 36 Exhibit 36 # 37 Exhibit 37 # 38 Exhibit 38 # 39 Exhibit 39 # 40 Exhibit 40 # 41
Exhibit 41 # 42 Exhibit 42 # 43 Exhibit 43 # 44 Exhibit 44 # 45 Exhibit 45 # 46 Exhibit 46
# 47 Exhibit 47 # 48 Exhibit 48 # 49 Exhibit 49 # 50 Exhibit 50 # 51 Exhibit 51 # 52
Exhibit 52 # 53 Exhibit 53 # 54 Exhibit 54 # 55 Exhibit 55 # 56 Exhibit 56 # 57 Exhibit 57
# 58 Exhibit 58 # 59 Exhibit 59 # 60 Exhibit 60 # 61 Exhibit 61 # 62 Exhibit 62 # 63
Exhibit 63 # 64 Exhibit 64 # 65 Exhibit 65 # 66 Exhibit 66 # 67 Exhibit 67 # 68 Exhibit 68
# 69 Exhibit 69 # 70 Exhibit 70 # 71 Exhibit 71 # 72 Exhibit 72 # 73 Exhibit 73 # 74
Exhibit 74 # 75 Exhibit 75 # 76 Exhibit 76 # 77 Exhibit 77 # 78 Exhibit 78 # 79 Exhibit 79
# 80 Exhibit 80 # 81 Exhibit 81 # 82 Exhibit 82 # 83 Exhibit 83 # 84 Exhibit 84 # 85
Exhibit 85 # 86 Exhibit 86 # 87 Exhibit 87 # 88 Exhibit 88 # 89 Exhibit 89 # 90 Exhibit 90
# 91 Exhibit 91 # 92 Exhibit 92 # 93 Exhibit 93 # 94 Exhibit 94 # 95 Exhibit 95 # 96
Exhibit 96 # 97 Exhibit 97 # 98 Exhibit 98 # 99 Exhibit 99 # 100 Exhibit 100 # 101 Exhibit
101 # 102 Exhibit 102 # 103 Exhibit 103 # 104 Exhibit 104 # 105 Exhibit 105 # 106
Exhibit 106 # 107 Exhibit 107 # 108 Exhibit 108 # 109 Exhibit 109 # 110 Exhibit 110 #
111 Exhibit 111 # 112 Exhibit 112 # 113 Exhibit 113 # 114 Exhibit 114 # 115 Exhibit 115
# 116 Exhibit 116 # 117 Exhibit 117 # 118 Exhibit 118 # 119 Exhibit 119 # 120 Exhibit
120 # 121 Exhibit 121 # 122 Exhibit 122 # 123 Exhibit 123 # 124 Exhibit 124 # 125
Exhibit 125 # 126 Exhibit 126 # 127 Exhibit 127 # 128 Exhibit 128 # 129 Exhibit 129 #
130 Exhibit 130 # 131 Exhibit 131 # 132 Exhibit 132 # 133 Exhibit 133 # 134 Exhibit 134
# 135 Exhibit 135 # 136 Exhibit 136 # 137 Exhibit 137 # 138 Exhibit 138 # 139 Exhibit
139 # 140 Exhibit 140 # 141 Exhibit 141 # 142 Exhibit 142 # 143 Exhibit 143 # 144
Exhibit 144 # 145 Exhibit 145 # 146 Exhibit 146 # 147 Exhibit 147 # 148 Exhibit 148 #
149 Exhibit 149 # 150 Exhibit 150 # 151 Exhibit 151 # 152 Exhibit 152 # 153 Exhibit 153
# 154 Exhibit 154 # 155 Exhibit 155 # 156 Exhibit 156 # 157 Exhibit 157 # 158 Exhibit
158 # 159 Exhibit 159) filed by Plaintiff Highland Capital Management, L.P.). (Kass,
Albert)

04/07/2022

94 Certificate of service re: Reorganized Debtor's Objections to Advisors' Trial Witness
and Exhibit List Filed by Claims Agent Kurtzman Carson Consultants LLC (related
document(s)83 Objection to (related document(s): 81 List (witness/exhibit/generic) filed by
Defendant Highland Capital Management Fund Advisors, L.P., Defendant NexPoint
Advisors, L.P.)(Reorganized Debtor's Objections to Advisors' Trial Witness and Exhibit
List) filed by Plaintiff Highland Capital Management, L.P.. filed by Plaintiff Highland
Capital Management, L.P.). (Kass, Albert)
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04/08/2022

95 Subpoena on Frank Waterhouse filed by Plaintiff Highland Capital Management, L.P..
(Annable, Zachery)

04/08/2022

96 Joint Pre—Trial order (RE: related document(s)1 Complaint filed by Plaintiff Highland
Capital Management, L.P.). Entered on 4/8/2022 (Okafor, Marcey)

04/08/2022

97 Motion to redact/restrict Emergency Redact (related document(s):80) (Fee Amount
$26) filed by Plaintiff Highland Capital Management, L.P. (Attachments: # 1 Exhibit 31
(Redacted) # 2 Exhibit 32 (Redacted) # 3 Exhibit 34 (Redacted) # 4 Exhibit 36 (Redacted)
# 5 Exhibit 37 (Redacted) # 6 Exhibit 38 (Redacted) # 7 Exhibit 39 (Redacted) # 8 Exhibit
40 (Redacted) # 9 Exhibit 49 (Redacted) # 10 Exhibit 76 (Redacted) # 11 Exhibit 86
(Redacted) # 12 Exhibit 142 (Redacted)) (Annable, Zachery)

04/08/2022

Receipt of filing fee for Motion to Redact/Restrict From Public View( 21-03010—sgj)
[motion,mredact] ( 26.00). Receipt number A29454882, amount $ 26.00 (re: Doc# 97).
(U.S. Treasury)

04/08/2022

98 Support/supplemental document — OBJECTIONS TO TRIAL SUBPOENAS DUCES
TECUM filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (RE: related document(s)75 Subpoena, 76 Subpoena). (Berghman, Thomas)

04/08/2022

99 Certificate of service re: re 1) Highland's Proposed Findings of Fact and Conclusions of
Law; and 2) Joint Pretrial Order Filed by Claims Agent Kurtzman Carson Consultants LLC
(related document(s)91 Proposed findings of fact and conclusions of law filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)1 Complaint). filed by
Plaintiff Highland Capital Management, L.P., 92 Proposed pre—trial order filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.).
(Kass, Albert)

04/10/2022

100 BNC certificate of mailing — PDF document. (RE: related document(s)96 Joint
Pre—Trial order (RE: related document(s)1 Complaint filed by Plaintiff Highland Capital
Management, L.P.). Entered on 4/8/2022) No. of Notices: 2. Notice Date 04/10/2022.
(Admin.)

04/11/2022

101 Objection to (related document(s): 98 Support/supplemental document filed by
Defendant Highland Capital Management Fund Advisors, L.P., Defendant NexPoint
Advisors, L.P.)(Highland's Response to Objections to Trial Subpoenas Duces Tecum) filed
by Plaintiff Highland Capital Management, L.P.. (Annable, Zachery)

04/11/2022

102 Declaration re: (Declaration of John A. Morris in Support of Highland's Response to
Objections to Trial Subpoenas Duces Tecum) filed by Plaintiff Highland Capital
Management, L.P. (RE: related document(s)101 Objection). (Attachments: # 1 Exhibit 1 # 2
Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit 5) (Annable, Zachery)

04/12/2022

103 Certificate of service re: 1) Plaintiff's Notice of Service of a Trial Subpoena to Frank
Waterhouse ; 2) Joint Pretrial Order; and 3) Reorganized Debtor's Emergency Motion to
Redact Certain Exhibits Attached to Reorganized Debtor's Witness and Exhibit List with
Respect to Trial to be Held on April 12 — 13, 2022 Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)95 Subpoena on Frank Waterhouse filed by Plaintiff
Highland Capital Management, L.P.. filed by Plaintiff Highland Capital Management, L.P.,
96 Joint Pre—Trial order (RE: related document(s)1 Complaint filed by Plaintiff Highland
Capital Management, L.P.). Entered on 4/8/2022, 97 Motion to redact/restrict Emergency
Redact (related document(s):80) (Fee Amount $26) filed by Plaintiff Highland Capital
Management, L.P. (Attachments: # 1 Exhibit 31 (Redacted) # 2 Exhibit 32 (Redacted) # 3
Exhibit 34 (Redacted) # 4 Exhibit 36 (Redacted) # 5 Exhibit 37 (Redacted) # 6 Exhibit 38
(Redacted) # 7 Exhibit 39 (Redacted) # 8 Exhibit 40 (Redacted) # 9 Exhibit 49 (Redacted) #
10 Exhibit 76 (Redacted) # 11 Exhibit 86 (Redacted) # 12 Exhibit 142 (Redacted)) filed by
Plaintiff Highland Capital Management, L.P.). (Kass, Albert)
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04/12/2022

104 Certificate of service re: 1) Highland's Response to Objections to Trial Subpoenas
Duces Tecum; and 2) Declaration of John A. Morris in Support of Highland's Response to
Objections to Trial Subpoenas Duces Tecum Filed by Claims Agent Kurtzman Carson
Consultants LLC (related document(s)101 Objection to (related document(s): 98
Support/supplemental document filed by Defendant Highland Capital Management Fund
Advisors, L.P., Defendant NexPoint Advisors, L.P.)(Highland's Response to Objections to
Trial Subpoenas Duces Tecum) filed by Plaintiff Highland Capital Management, L.P.. filed
by Plaintiff Highland Capital Management, L.P., 102 Declaration re: (Declaration of John
A. Morris in Support of Highland's Response to Objections to Trial Subpoenas Duces
Tecum) filed by Plaintiff Highland Capital Management, L.P. (RE: related document(s)101
Objection). (Attachments: # 1 Exhibit 1 # 2 Exhibit 2 # 3 Exhibit 3 # 4 Exhibit 4 # 5 Exhibit
5) filed by Plaintiff Highland Capital Management, L.P.). (Kass, Albert)

04/12/2022

105 Hearing continued (RE: related document(s)1 Adversary case 21-03010. Complaint
by Highland Capital Management, L.P. against Highland Capital Management Fund
Advisors, L.P., NexPoint Advisors, L.P., Nature(s) of suit: 91 (Declaratory judgment). 02
(Other (e.g. other actions that would have been brought in state court if unrelated to
bankruptcy)). 72 (Injunctive relief — other), filed by Plaintiff Highland Capital
Management, L.P.) Continued Hearing to be held on 4/13/2022 at 09:30 AM Dallas Judge
Jernigan Ctrm for 1, (Edmond, Michael) (Entered: 04/13/2022)

04/12/2022

106 Request for transcript regarding a hearing held on 4/12/2022. The requested
turn—around time is hourly. (Edmond, Michael) (Entered: 04/13/2022)

04/12/2022

115 Court admitted exhibits date of hearing April 12, 2022 (RE: related document(s)1
Adversary case 21-03010. Complaint by Highland Capital Management, L..P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Nature(s) of
suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that would have been brought
in state court if unrelated to bankruptcy)). 72 (Injunctive relief — other). filed by Plaintiff
Highland Capital Management, L.P.) (COURT ADMITTED ALL OF
PLAINTIFF'S/DEBTOR EXHIBITS #1 THROUGH #161 BY JOHN MORRIS & COURT
ADMITTED DEFENDANT'S/HCM FUND ADVISORS, L.P. AND NEXPOINT
ADVISORS, L.P., EXHIBITS #A, #B, #C, #D, #E, #F, #G, #H, #1, #J, #K, #M, #N, #O, #P,
#Q, #R, #S, #T, #U, #V, #W, #X, #Y, #AA, #BB, #CC & #EE BY DAVOR RUKAVINA)
(Edmond, Michael) (Entered: 04/15/2022)

04/13/2022

107 Request for transcript regarding a hearing held on 4/12/2022. The requested
turn—around time is hourly (Bergreen, J.)

04/13/2022

108 Request for transcript regarding a hearing held on 4/13/2022. The requested
turn—around time is hourly. (Edmond, Michael)

04/13/2022

109 Hearing held on 4/13/2022. (RE: related document(s)1 Adversary case 21—03010.
Complaint by Highland Capital Management, L.P. against Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P., Adversary Cover Sheet). Nature(s) of suit:
91 (Declaratory judgment). 02 (Other (e.g. other actions that would have been brought in
state court if unrelated to bankruptcy)). 72 (Injunctive relief — other). filed by Plaintiff
Highland Capital Management, L.P.) (Appearances: J. Morris, H. Winograd, and G. Demo
for Reorganized Debtor; D. Rukavina and T. Berghman for HCMFA and NPA. Evidentiary
hearing. Evidence closed. Court will schedule closing arguments (WebEx only) in one—two
week time frame. Court room deputy will reach out to parties regarding same.) (Edmond,
Michael) (Entered: 04/14/2022)

04/14/2022

110 Transcript regarding Hearing Held 04/12/2022 (155 pages) RE: Trial Day 1 (9:38 am
to 2:19 pm segment). THIS TRANSCRIPT WILL BE MADE ELECTRONICALLY
AVAILABLE TO THE GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING.
TRANSCRIPT RELEASE DATE IS 07/13/2022. Until that time the transcript may be
viewed at the Clerk's Office or a copy may be obtained from the official court transcriber.
Court Reporter/Transcriber Kathy Rehling, kathyrehlingtranscripts@gmail.com, Telephone
number 972—783-3063. (RE: related document(s) 105 Hearing continued (RE: related
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document(s)1l Adversary case 21—03010. Complaint by Highland Capital Management, L.P.
against Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.,
Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that would have
been brought in state court if unrelated to bankruptcy)). 72 (Injunctive relief — other), filed
by Plaintiff Highland Capital Management, L.P.) Continued Hearing to be held on
4/13/2022 at 09:30 AM Dallas Judge Jernigan Ctrm for 1,). Transcript to be made available
to the public on 07/13/2022. (Rehling, Kathy)

04/14/2022

11 PDF with attached Audio File. Court Date & Time [04/12/2022 08:44:21 AM].
File Size [

Size [ 124265 KB ]. Run Time [ 08:52:34 ]. (admin).

04/14/2022

112 PDF with attached Audio File. Court Date & Time [04/13/2022 08:49:27 AM].
File Size [ 25764 KB ]. Run Time [ 01:50:11 ]. (admin).

04/15/2022

113 Transcript regarding Hearing Held 04/12/2022 RE: hearing. THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 07/14/2022.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Acorn Transcripts, LLC,
Telephone number 1-800—750—5747. (RE: related document(s) 105 Hearing continued
(RE: related document(s)1 Adversary case 21-03010. Complaint by Highland Capital
Management, L.P. against Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P., Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions
that would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive
relief — other), filed by Plaintiff Highland Capital Management, L.P.) Continued Hearing to
be held on 4/13/2022 at 09:30 AM Dallas Judge Jernigan Ctrm for 1,). Transcript to be
made available to the public on 07/14/2022. (Gardelli, Nancy)

04/15/2022

114 Transcript regarding Hearing Held 04/13/2022 RE: Hearing. THIS TRANSCRIPT
WILL BE MADE ELECTRONICALLY AVAILABLE TO THE GENERAL PUBLIC 90
DAYS AFTER THE DATE OF FILING. TRANSCRIPT RELEASE DATE IS 07/14/2022.
Until that time the transcript may be viewed at the Clerk's Office or a copy may be obtained
from the official court transcriber. Court Reporter/Transcriber Acorn Transcripts, LLC,
Telephone number 1-800—750—5747. (RE: related document(s) 109 Hearing held on
4/13/2022. (RE: related document(s)1 Adversary case 21—-03010. Complaint by Highland
Capital Management, L.P. against Highland Capital Management Fund Advisors, L.P.,
NexPoint Advisors, L.P., Adversary Cover Sheet). Nature(s) of suit: 91 (Declaratory
judgment). 02 (Other (e.g. other actions that would have been brought in state court if
unrelated to bankruptcy)). 72 (Injunctive relief — other). filed by Plaintiff Highland Capital
Management, L.P.) (Appearances: J. Morris, H. Winograd, and G. Demo for Reorganized
Debtor; D. Rukavina and T. Berghman for HCMFA and NPA. Evidentiary hearing.
Evidence closed. Court will schedule closing arguments (WebEx only) in one—two week
time frame. Court room deputy will reach out to parties regarding same.)). Transcript to be
made available to the public on 07/14/2022. (Gardelli, Nancy)

04/18/2022

116 Transcript regarding Hearing Held 04/13/22 RE: Trial PM Session. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 07/18/2022. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Liberty Transcripts/Dipti Patel, Telephone number 847—-848—4907.
(RE: related document(s) 109 Hearing held on 4/13/2022. (RE: related document(s)1
Adversary case 21-03010. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Adversary
Cover Sheet). Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive relief —
other). filed by Plaintiff Highland Capital Management, L.P.) (Appearances: J. Morris, H.
Winograd, and G. Demo for Reorganized Debtor; D. Rukavina and T. Berghman for
HCMFA and NPA. Evidentiary hearing. Evidence closed. Court will schedule closing
arguments (WebEx only) in one—two week time frame. Court room deputy will reach out to
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parties regarding same.)). Transcript to be made available to the public on 07/18/2022.
(Patel, Dipti)

04/18/2022

117 Amended Witness and Exhibit List (Reorganized Debtor's Amended Witness and
Exhibit List with Respect to Trial to Be Held on April 12—13, 2022) filed by Plaintiff
Highland Capital Management, L.P. (RE: related document(s)80 List
(witness/exhibit/generic)). (Attachments: # 1 Exhibit 160 # 2 Exhibit 161) (Annable,
Zachery)

04/18/2022

118 Order Granting Emergency Motion to Redact Certain Exhibits (Related Doc # 97)
Entered on 4/18/2022. (Okafor, Marcey)

04/19/2022

119 Trial/Closing arguments set (RE: related document(s)1 Adversary case 21—03010.
Complaint by Highland Capital Management, L.P. against Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P.. Fee Amount $350 (Attachments: # 1 Exhibit
A # 2 Exhibit B # 3 Exhibit C # 4 Exhibit D # 5 Exhibit E # 6 Exhibit F # 7 Exhibit G # 8
Exhibit H # 9 Exhibit [ # 10 Exhibit J # 11 Adversary Cover Sheet). Nature(s) of suit: 91
(Declaratory judgment). 02 (Other (e.g. other actions that would have been brought in state
court if unrelated to bankruptcy)). 72 (Injunctive relief — other). filed by Plaintiff Highland
Capital Management, L.P.) Trial date set for 4/27/2022 at 01:30 PM at at
https://us—courts.webex.com/meet/jerniga. Parties should appear via Webex. (Ellison, T.)

04/20/2022

120 Certificate of service re: 1) Reorganized Debtor's Amended Witness and Exhibit List
with Respect to Trial to be Held on April 12 — 13, 2022; and 2) Order Granting Emergency
Motion to Redact Certain Exhibits Attached to Reorganized Debtor's Witness and Exhibit
List with Respect to Trial to be Held on April 12 — 13, 2022 Filed by Claims Agent
Kurtzman Carson Consultants LLC (related document(s)117 Amended Witness and Exhibit
List (Reorganized Debtor's Amended Witness and Exhibit List with Respect to Trial to Be
Held on April 12—13, 2022) filed by Plaintiff Highland Capital Management, L.P. (RE:
related document(s)80 List (witness/exhibit/generic)). (Attachments: # 1 Exhibit 160 # 2
Exhibit 161) filed by Plaintiff Highland Capital Management, L.P., 118 Order Granting
Emergency Motion to Redact Certain Exhibits (Related Doc 97) Entered on 4/18/2022.).
(Kass, Albert)

04/27/2022

121 Hearing held on 4/27/2022. (RE: related document(s)1 Adversary case 21—03010.
Complaint by Highland Capital Management, L.P. against Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P., Adversary Cover Sheet). Nature(s) of suit:
91 (Declaratory judgment). 02 (Other (e.g. other actions that would have been brought in
state court if unrelated to bankruptcy)). 72 (Injunctive relief — other), filed by Plaintiff
Highland Capital Management, L.P.) (Appearances: J. Morris for Reorganized Debtor; D.
Rukavina for HCMFA and NexPoint Advisors. Nonevidentiary hearing (closing
arguments). Court took matter under advisement.) (Edmond, Michael) (Entered:
04/28/2022)

05/04/2022

123 Request for transcript regarding a hearing held on 4/27/2022. The requested
turn—around time is hourly (Smith, Caitlynne) (Entered: 05/25/2022)

05/09/2022

122 Transcript regarding Hearing Held 4/27/2022 RE: Closing Arguments. THIS
TRANSCRIPT WILL BE MADE ELECTRONICALLY AVAILABLE TO THE
GENERAL PUBLIC 90 DAYS AFTER THE DATE OF FILING. TRANSCRIPT
RELEASE DATE IS 08/8/2022. Until that time the transcript may be viewed at the Clerk's
Office or a copy may be obtained from the official court transcriber. Court
Reporter/Transcriber Dipti Patel/Liberty Transcripts, Telephone number 847—848—4907.
(RE: related document(s) 121 Hearing held on 4/27/2022. (RE: related document(s)1
Adversary case 21—03010. Complaint by Highland Capital Management, L.P. against
Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P., Adversary
Cover Sheet). Nature(s) of suit: 91 (Declaratory judgment). 02 (Other (e.g. other actions that
would have been brought in state court if unrelated to bankruptcy)). 72 (Injunctive relief —
other), filed by Plaintiff Highland Capital Management, L.P.) (Appearances: J. Morris for
Reorganized Debtor; D. Rukavina for HCMFA and NexPoint Advisors. Nonevidentiary
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hearing (closing arguments). Court took matter under advisement.)). Transcript to be made
available to the public on 08/8/2022. (Patel, Dipti)

08/30/2022

124 Findings of fact and conclusions of law in support of judgment: (A) granting breach of
contract claims asserted by the Reorganized Debtor; and (B) denying Defendants' requests
for allowance of administrative expense claims (RE: related document(s)l Complaint filed
by Plaintiff Highland Capital Management, L.P.). Entered on 8/30/2022 (Okafor, Marcey)

09/01/2022

125 BNC certificate of mailing — PDF document. (RE: related document(s)124 Findings of
fact and conclusions of law in support of judgment: (A) granting breach of contract claims
asserted by the Reorganized Debtor; and (B) denying Defendants' requests for allowance of
administrative expense claims (RE: related document(s)1 Complaint filed by Plaintiff
Highland Capital Management, L.P.). Entered on 8/30/2022) No. of Notices: 2. Notice Date
09/01/2022. (Admin.)

09/14/2022

126 Judgment (final). Entered on 9/14/2022 (Okafor, Marcey)

09/16/2022

127 BNC certificate of mailing — PDF document. (RE: related document(s)126 Judgment
(final). Entered on 9/14/2022) No. of Notices: 2. Notice Date 09/16/2022. (Admin.)

09/20/2022

128 Notice of appeal . Fee Amount $298 filed by Defendants Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)126
Judgment). Appellant Designation due by 10/4/2022. (Rukavina, Davor)

09/20/2022

Receipt of filing fee for Notice of appeal( 21—-03010—sgj) [appeal,ntcapl] ( 298.00).
Receipt number A29832129, amount $ 298.00 (re: Doc# 128). (U.S. Treasury)

09/30/2022

130 Notice of docketing notice of appeal. Civil Action Number: 3:22—cv—02170-S. (RE:
related document(s)128 Notice of appeal . Fee Amount $298 filed by Defendants Highland
Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related
document(s)126 Judgment). Appellant Designation due by 10/4/2022.) (Whitaker,
Sheniqua)

09/30/2022

131 Certificate of mailing regarding appeal (RE: related document(s)128 Notice of appeal .
filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (RE: related document(s)126 Judgment). Appellant Designation due by
10/4/2022.) (Attachments: # 1 Service List) (Whitaker, Sheniqua)

09/30/2022

132 Notice regarding the record for a bankruptcy appeal to the U.S. District Court. (RE:
related document(s)128 Notice of appeal . filed by Defendants Highland Capital
Management Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)126
Judgment). (Whitaker, Sheniqua)

10/02/2022

133 Statement of issues on appeal, filed by Defendants Highland Capital Management
Fund Advisors, L.P., NexPoint Advisors, L.P. (RE: related document(s)128 Notice of
appeal). (Rukavina, Davor)

10/02/2022

134 Appellant designation of contents for inclusion in record on appeal filed by
Defendants Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.
(RE: related document(s)128 Notice of appeal). Appellee designation due by 10/17/2022.
(Rukavina, Davor)

10/02/2022

135 BNC certificate of mailing. (RE: related document(s)132 Notice regarding the record
for a bankruptcy appeal to the U.S. District Court. (RE: related document(s)128 Notice of
appeal . filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (RE: related document(s)126 Judgment).) No. of Notices: 0. Notice Date
10/02/2022. (Admin.)
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136 Clerk's correspondence requesting amended designation from attorney for debtor.
(RE: related document(s)134 Appellant designation of contents for inclusion in record on
appeal filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
Advisors, L.P. (RE: related document(s)128 Notice of appeal). Appellee designation due by
10/04/2022 | 10/17/2022.) Responses due by 10/7/2022. (Blanco, J.)

137 Amended appellant designation of contents for inclusion in record on appeal filed by
Defendants Highland Capital Management Fund Advisors, L.P., NexPoint Advisors, L.P.
10/04/2022 | (RE: related document(s)134 Appellant designation). (Rukavina, Davor)

138 Motion to stay pending appeal (Agreed Motion) (related documents 126 Judgment)
filed by Defendants Highland Capital Management Fund Advisors, L.P., NexPoint
10/07/2022 | Advisors, L.P. (Attachments: # 1 Proposed Order) (Rukavina, Davor)

139 Support/supplemental document Supersedeas Bond filed by Defendant NexPoint
10/07/2022 | Advisors, L.P. (RE: related document(s)126 Judgment). (Rukavina, Davor)

140 Support/supplemental document Supersedeas Bond filed by Defendant Highland
Capital Management Fund Advisors, L.P. (RE: related document(s)126 Judgment).
10/07/2022 | (Rukavina, Davor)

141 Agreed Order conditionally staying judgment pending appeal (related document #
10/11/2022 | 138) Entered on 10/11/2022. (Okafor, Marcey)

142 Receipt of court papers — supersedeas bond Nexpoint Advisors receipt #D307 (RE:
related document(s)141 Agreed Order conditionally staying judgment pending appeal
10/13/2022 | (related document 138) Entered on 10/11/2022.) (Ecker, C.)

143 Receipt of court papers — supersedeas Bond Highland Capital Management Fund

Advisors, L.P. receipt #D308 (RE: related document(s)141 Agreed Order conditionally

staying judgment pending appeal (related document 138) Entered on 10/11/2022.) (Ecker,
10/13/2022 | C)

144 BNC certificate of mailing — PDF document. (RE: related document(s)141 Agreed
Order conditionally staying judgment pending appeal (related document 138) Entered on
10/13/2022 | 10/11/2022.) No. of Notices: 2. Notice Date 10/13/2022. (Admin.)
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PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717) (admitted pro hac vice)
Ira D. Kharasch (CA Bar No. 109084) (admitted pro hac vice)

John A. Morris (NY Bar No. 2405397) (admitted pro hac vice)
Gregory V. Demo (NY Bar No. 5371992) (admitted pro hac vice)
Hayley R. Winograd (NY Bar No. 5612569) (admitted pro hac vice)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

HAYWARD PLLC

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Highland Capital Management, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
: §
In re: § Chapter 11
1§
HIGHLAND CAPITAL MANAGEMENT, L.P., § Case No. 19-34054-sgjl 1
Debtor. 3
§
HIGHLAND CAPITAL MANAGEMENT, L.P., g
Plaintiff § Adversary Proceeding No.
’ §
§
Vs.
§
HIGHLAND CAPITAL MANAGEMENT FUND 3
ADVISORS, L.P., AND NEXPOINT ADVISORS, 3
LP, g

Defendants.

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

DOCS_NY:42310.8 36027/002
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PLAINTIFF HIGHLAND CAPITAL MANAGEMENT, L.P.’S
VERIFIED ORIGINAL COMPLAINT FOR DAMAGES
AND FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff Highland Capital Management, L.P., the above-captioned debtor and debtor-in-
possession (“Plaintiff” or the “Debtor”™), by its undersigned counsel, files this Verified Original
Complaint for Damages and for Declaratory and Injunctive Relief (the “Complaint”) against
defendants Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and NexPoint
Advisors, L.P. (“NPA,” and together with HCMFA, the “Defendants” or the “Advisors”™),
seeking damages and declaratory and injunctive relief pursuant to sections 105(a), 362, 542, and

1107 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 7001(7) and 7065

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules). In support of its

Complaint, the Debtor alleges upon knowledge of its own actions and upon information and
belief as to other matters as follows:

PRELIMINARY STATEMENT?

1. The Advisors serve as the investment manager, either directly or indirectly, to a
number of investment vehicles (collectively, the “Funds”) regulated pursuant to the Securities
Act of 1933, the Securities Exchange Act of 1934, and the Investment Company Act of 1940.
Certain of the Funds are publicly traded and have thousands of retail investors who are at risk
due to the Advisors’ deleterious conduct.

2. The Advisors are owned and controlled by James Dondero. Pursuant to certain
Shared Services Agreements, the Debtor has historically provided back-office and middle-office

services that enable the Advisors to manage the Funds. Although the Debtor is paid for these

2 Capitalized terms not specifically defined in this Preliminary Statement shall have the meanings ascribed to them
below.

DOCS_NY:42310.8 36027/002
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services, providing the services requires the Debtor to maintain a full staff, the cost of which has
historically caused substantial net losses to the Debtor.

3. Each of the Shared Services Agreements gives either party the unilateral right to
terminate the respective Shared Services Agreement by providing prior written notice. On
November 30, 2020, the Debtor provided written notice of its intent to terminate the Shared
Services Agreements effective as of January 31, 2021.

4. The Termination Notices could not have come as a surprise to the Advisors
because the Debtor was in bankruptcy and had been pursuing an “asset monetization” plan of
reorganization that would leave it with a substantially scaled-down work force since at least
August 2020. With that in mind, the Debtor began developing a plan pursuant to which the
shared services would be transitioned to an entity that would be created, owned, and operated by
certain of the Debtor’s employees who were expected to be terminated as part of the
implementation of the Debtor’s Plan.

5. At the same time, the Debtor continued to provide the services required under the
Shared Services Agreements — despite the Advisors being in substantial arrears with an
outstanding amount due to the Debtor in excess of $3 million — and otherwise continued in its
attempts to transition those services in a smooth and orderly manner. Indeed, in order to give the
Advisors more time to engage and complete the transition, the Debtor has extended the
termination date on two occasions, with the current termination deadline being February 19,

2021.°

3 Although the Shared Services Agreement will terminate on February 19, 2021, the Debtor is willing to further
extend the termination dates of the Shared Services Agreements through February 28, 2021, solely to prevent
catastrophic harm to the retail investors in the Funds, but the Debtor will be unable to extend the termination date
any further as the Debtor is expected to reduce its workforce at the end of February and will have insufficient
personnel thereafter to perform under the Shared Services Agreements.

DOCS_NY:42310.8 36027/002
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6. Regrettably, as described in more detail below, and notwithstanding the Debtor’s
best efforts to aid in the transition of services, the Advisors have willfully failed and refused to
adopt and effectuate a transition plan, choosing instead to spend the last months threatening the
Debtor and certain of its employees and seeking to deflect responsibility for their own wrongful
conduct.

7. The status quo is untenable. The Debtor has the contractual right to terminate the
Shared Services Agreements and has exercised that right. Pursuant to the Debtor’s Plan, there
will shortly be a substantial reduction in the Debtor’s work force and the Debtor will be unable
to provide services to the Advisors. The Advisors’ failure to work with the Debtor or to
otherwise develop a transition plan of their own has put thousands of retail investors at risk.

8. The Debtor is faced with an awful choice. It can either (a) exercise its rights to
terminate the Shared Services Agreements to the detriment of the Funds and their investors, and
be sucked into more litigation because of Mr. Dondero’s conduct, or (b) attempt to provide
services to the Advisors under the Shared Services Agreements at substantial losses and risk
material delays in the implementation of the Debtor’s Plan.

0. Therefore, in addition to seeking damages and declaratory relief, the Debtor is
filing a separate emergency motion for a mandatory injunction compelling the Advisors to adopt
and implement a transition plan by February 28, 2021, when the Debtor is expected to
substantially reduce its workforce. In the absence of such a mandate, the Funds (together with

their thousands of investors) and the Debtor will be irreparably harmed.
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JURISDICTION AND VENUE

10. This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C.
§§ 157 and § 1334(b). This adversary proceeding is a core proceeding pursuant to 28 U.S.C. §
157(b)(2)(A) and (O).

11. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1409.

12. This adversary proceeding is commenced pursuant to Bankruptcy Rules 7001 and
7065, Bankruptcy Code sections 105(a) and 362, 28 U.S.C. §§ 2201 and 2202, and applicable
Delaware law.

THE PARTIES

13. The Debtor is a limited liability partnership formed under the laws of Delaware
with a business address at 300 Crescent Court, Suite 700, Dallas, Texas 75201.

14. Upon information and belief, HCMFA is a limited partnership with offices
located in Dallas, Texas.

15. Upon information and belief, NPA is a limited partnership with offices located in
Dallas, Texas.

CASE BACKGROUND

16. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition
for relief under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court for the

District of Delaware (the “Delaware Court”), Case No. 19-12239 (CSS) (the “Highland

Bankruptcy Case™).

17. On October 29, 2019, the U.S. Trustee in the Delaware Court appointed an
Official Committee of Unsecured Creditors with the following members: (a) Redeemer

Committee of Highland Crusader Fund, (b) Meta-e Discovery, (¢) UBS Securities LLC and UBS
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AG London Branch, and (d) Acis Capital Management, L.P. and Acis Capital Management GP
LLC.

18. On December 4, 2019, the Delaware Court entered an order transferring venue of
the Highland Bankruptcy Case to this Court [Docket No. 186].*

19. The Debtor has continued to operate and manage its business as a debtor-in-
possession pursuant to Bankruptcy Code sections 1107(a) and 1108. No trustee or examiner has
been appointed in this chapter 11 case.

20. On November 24, 2020, the Debtor filed the Fifth Amended Plan of
Reorganization of Highland Capital Management, L.P. [Docket No. 1472] (the “Plan”).

21. On February 2 and 3, 2021, the Court conducted a confirmation hearing with
respect to the Plan. [Docket No. 1808].

22. On February 8, 2021, the Court rendered an opinion in which it approved the
Plan. [Docket No. 1924].

STATEMENT OF FACTS

A. The Debtor Has the Contractual Right to Terminate the Shared
Services Agreements, and It Timely Exercised that Right

23. The Debtor is party to the Shared Services Agreements pursuant to which it has a
contractual right of termination upon written notice.

The Debtor’s Shared Services Agreement with HCMFA

24.  The Debtor and HCMFA are parties to that certain Second Amended and Restated

Shared Services Agreement, effective as of February 8, 2013 (the “HCMFA Shared Services

Agreement”), a copy of which is attached hereto as Exhibit A.

4 All docket numbers refer to the main docket for the Highland Bankruptcy Case maintained by this Court.
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25. Pursuant to section 2.01 of the HCMFA Shared Services Agreement and Annex A
affixed thereto, the Debtor provides certain services to HCMFA that enable HCMFA to manage
the Funds.

26. The HCMFA Shared Services Agreement was for a one-year term, subject to
automatic one-year renewals “unless sooner terminated under Section 7.02.”

27. Section 7.02 of the Shared Services Agreement provides that “[e]ither Party may
terminate this Agreement, with or without cause, upon at least 60 days advance written notice at
any time prior to the expiration of the Term.”

28. On November 30, 2020, the Debtor provided written notice to HCMFA that it
intended to terminate the HCMFA Shared Services Agreement as of January 31, 2021 (the

“HCMFA Termination Notice”). A copy of the HCMFA Termination Notice is attached hereto

as Exhibit B.

The Debtor’s Shared Services Agreement with NPA

29.  The Debtor and NPA are parties to that certain Amended and Restated Shared

Services Agreement, effective as of January 1, 2018 (the “NPA Shared Services Agreement” and

together with the HCMFA Shared Services Agreement, the “Shared Services Agreements”), a

copy of which is attached hereto as Exhibit C.

30.  Pursuant to Article II of the NPA Shared Services Agreement, the Debtor
provides certain services to NPA that enable NPA to manage the Funds.

31.  The NPA Shared Services Agreement did not have a fixed term. Instead, section
7.01 provided that “[e]ither Party may terminate this Agreement at any time upon at least thirty
(30) days’ written notice to the other.”

32. On November 30, 2020, the Debtor provided written notice to NPA that it
intended to terminate the NPA Shared Services Agreement as of January 31, 2021 (the “NPA

7
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Termination Notice” and together with the HCMFA Termination Notice, the “Termination

Notices™). A copy of the NPA Termination Notice is attached hereto as Exhibit D.

B. Prior to Providing the Termination Notices, the Debtor Worked
on a Transition Plan, but the Advisors Failed to Engage or Pay for
Services Rendered

33. On August 12, 2020, after considering its strategic options, the Debtor filed an
“asset monetization” plan of reorganization pursuant to which, in general, the Debtor proposed to
reduce staff, reject certain contracts, and monetize its assets consistent with maximizing value
for all stakeholders. [Docket No. 944].

34.  Thus, at least as of that time, all stakeholders — including the Advisors — were on
notice that the Debtor intended to continue operations on a scaled-down basis with the goal being
an orderly monetization of assets.’

35. Consistent with that intent, the Debtor began formulating a plan for the transition
of services provided under the Shared Services Agreements.

36. Specifically, beginning in the summer of 2020, the Debtor attempted to negotiate
for the orderly transition of services with James Dondero, the individual who owns and controls
each of the Advisors.

37. The Debtor’s proposal contemplated the transition of services to the Advisors
from the Debtor to an entity that would be created, owned, and operated by certain of the
Debtor’s employees (“NewCo’’) who were expected to be terminated as part of the Debtor’s asset

monetization plan.

5> Furthermore, on November 13, 2020, the Debtor filed its Third Amended Plan of Reorganization of Highland
Capital Management [Docket No. 1383] (the “Third Amended Plan”). In its Third Amended Plan (and subsequent
plans), the Debtor explicitly stated that it did not intend to continue providing services under the Shared Service
Agreements precisely because they are money losers. Third Amended Plan, Art. IV.A (“[I]t is currently anticipated
that neither the Reorganized Debtor nor the Claimant Trust will assume or assume and assign the contracts between
the Debtor and certain Related Entities pursuant to which the Debtor provides shared services and sub-advisory
services to those Related Entities. The Debtor believes that the continued provision of the services under such
contracts will not be cost effective.”)
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38. With Mr. Dondero in control, the Advisors never provided any constructive
response to the Debtor’s proposal. Indeed, Mr. Dondero specifically informed the Debtor that he
intended to make the transition difficult for the apparent purpose of creating leverage in plan
negotiations.

39. In addition to failing to engage in any process designed to provide for the orderly
transition of services, the Advisors also failed to pay the Debtor for the services provided under
the Shared Services Agreement.

40. Since the Petition Date, each of the Advisors has failed to meet certain of its
payment obligations under the Shared Services Agreements. For the period between the Petition
Date and January 31, 2021, (a) HCMFA owes the Debtor $2,121,276 for services rendered under
the HCMFA Shared Services Agreement, and (b) NPA owes the Debtor $932,977 for services
rendered under the NPA Shared Services Agreement. These amounts exclude amounts owed for
services provided prior to the Petition Date.

41. The Debtor loses significant money providing services under the Shared Services
Agreements, which is why it publicly stated its intention in the Third Amended Plan (and each
subsequent amendment and modification to the Plan) not to assume or assume and assign them.
While that is bad enough, the Advisors failure to pay for services previously rendered is a blatant
breach of the Agreements.

C. The Debtor Offers to Extend the Termination Date to Avoid a

Catastrophe and Attempts to Engage the Funds’ Board to Aid in
the Adoption of a Transition Plan

42.  Instead of engaging in the process, the Advisors and certain of their employees
were more focused on threatening the Debtor and its employees, all in a transparent effort to

deflect responsibility for their own obstinate and wrongful conduct.
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43. With the January 31, 2021 termination date fast approaching, and with the
Advisors continuing to fail to work cooperatively on a transition plan, the Debtor took the
initiative and offered to extend the termination date by two weeks (i) in order to avoid
catastrophic consequences for the Funds and their investors that would result from an abrupt
termination, and (ii) in the hope that the Advisors would use the extended time to finally and
constructively engage.

44, Thus, on January 29, 2021, the parties executed an agreement extending the
termination date to February 14, 2021 in exchange for the Advisors paying in advance for
services to be rendered by the Debtor during that two-week period. A copy of the January 29,
2021, agreement is attached hereto as Exhibit E.

45. During the two-week period, the Debtor and its employees and professionals
made every effort to bring the issue of the transition of services to a resolution. Among other
things, the Debtor continued to refine the proposal for the transition of services to NewCo.

46. The Debtor also attempted to get the attention of the Funds’ Boards because it
was concerned that the Boards were either uninformed, not engaged, or were under the influence
and control of Mr. Dondero.

47, Among other communications, James P. Seery, Jr., the Debtor’s Chief Executive
Officer, sent formal written communications to the Board of Directors for the Funds on January
27, 2021, February 8, 2021, and February 12, 2021.% Copies of Mr. Seery’s letters are attached
hereto as Exhibits F, G and H, respectively.

48. Despite the efforts of certain of the Advisors’ professionals, and despite the

Debtor’s willingness to make all reasonable concessions on a transition agreement, Mr. Dondero

6 Mr. Seery’s formal correspondence was in addition to his informal correspondence and communications with the
Funds’ Board and the substantial communications between counsel to the Debtor, the Advisors, and the Funds.

10

DOCS_NY:42310.8 36027/002

000037



Case 21-03010-sgj Doc 1 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc Main
Caaee8222:¢\0A21065S Diooueandidt Fidddd AR PRgge8408332 PRggHIIB838

and the Advisors have refused to “say yes” or to otherwise take steps to formulate a transition
plan for the protection of the Funds and their investors.

49. Faced with an untenable situation, the Debtor again agreed to extend the
termination date, this time to February 19, 2021. See Exhibit 1.

50. Finally, on February 16, 2021, the Debtor made its last attempt to reach an
agreement before being forced to take alternative actions to protect itself, the Funds, and
investors, by sending the Advisors a proposed term sheet (the “Term Sheet”) that provided a
reasonable transition plan. A copy of the Term Sheet is attached as Exhibit J. The Advisors
refused to agree to the terms thereunder.

51. Given that the Court will soon enter an order confirming the Debtor’s Plan, and
the reduction in the Debtor’s work force will follow soon thereafter, the Debtor will be unable to
provide services to the Advisors much longer. The Advisors’ failure to agree on or formulate a
transition plan is creating catastrophic risk for the Funds and their investors. The Advisors’
failure to plan for a transition is also creating material risk to the Debtor.

FIRST CLAIM FOR RELIEF

(For Declaratory Relief: -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7001)
52. The Debtor repeats and realleges each of the allegations in each of the foregoing
paragraphs as though fully set forth herein.
53. A bona fide, actual, present dispute exists between the Debtor and the Advisors
concerning their respective rights and obligations under the Shared Services Agreements.
54. A judgment declaring the parties’ respective rights and obligations will resolve
their disputes.

55. Pursuant to Bankruptcy Rule 7001, the Debtor specifically seeks declarations that:

11
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o Each of the Advisors is owned and controlled by Mr. Dondero;

o The Debtor has the contractual right to terminate the HCMFA Shared
Services Agreement on 60 days’ written notice;

o The Debtor properly exercised its right to terminate the HCMFA Shared
Services Agreement by providing at least 60 days’ written notice;

o The Debtor’s obligation to provide services to HCMFA under the
HCMFA Shared Services Agreement (or otherwise) will terminate on
February 19, 2021,

o The Debtor has the contractual right to terminate the NPA Shared Services
Agreement on 30 days’ written notice;

o The Debtor properly exercised its right to terminate the NPA Shared
Services Agreement by providing at least 30 days’ written notice; and

o The Debtor’s obligation to provide services to NPA under the NPA Shared
Services Agreement (or otherwise) will terminate on February 19, 2021.

SECOND CLAIM FOR RELIEF

(Breach of Contract)

56. The Debtor repeats and realleges each of the allegations in each of the foregoing
paragraphs as though fully set forth herein.

57. The Shared Services Agreements are valid and binding contracts.

58. The Debtor has fully performed all obligations under the Shared Services
Agreements.

59. The Advisors have breached the Shared Services Agreements by failing to pay for
certain services rendered by the Debtor to the Advisors under the Shared Services Agreements.

60. The Advisors have failed to pay the Debtor all amounts due and owing under the
Shared Services Agreements despite the Debtor’s demands.

61. The Advisors’ breach of the Shared Services Agreements has damaged the Debtor
in an amount to be determined at trial.

12
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THIRD CLAIM FOR RELIEF

(For Injunctive Relief -- 11 U.S.C. § 105(a) and Fed. R. Bankr. P. 7065)

62. The Debtor repeats and realleges the allegations in each of the foregoing
paragraphs as though fully set forth herein.

63. Pursuant to Bankruptcy Code section 105(a) and Bankruptcy Rule 7065, the
Debtor seeks a mandatory injunction directing the Advisors to adopt and implement a plan for
the orderly transition of services currently provided under the Shared Services Agreements from
the Debtor to NewCo or any other entity of the Advisors’ choosing.

64. Bankruptcy Code section 105(a) authorizes the Court to issue “any order, process
or judgment that is necessary or appropriate to carry out the provisions of this title.” 11 U.S.C.
§105(a).

65. Bankruptcy Rule 7065 incorporates by reference Rule 65 of the Federal Rules of
Civil Procedure and authorizes the Court to issue injunctive relief in adversary proceedings.

66. The Debtor will succeed on the merits of its claims for (a) a declaratory judgment
that it has the contractual right to terminate each of the Shared Services Agreements, that it
properly exercised those rights, and that, effective February 19, 2021, it has no further legal or
equitable obligation to provide any services to the Advisors; (b) damages for breach of contract;
and (c) for a mandatory injunction requiring the Advisors to adopt and implement a plan for the
orderly transition of shared services.

67. The Advisors’ failure to adopt and implement a transition plan is untenable
because — as the Advisors have known for months — the Debtor will soon be unable to provide

services under the Shared Services Agreements, and such willful misconduct and gross
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negligence will cause irreparable harm to the Funds and their investors and to the Debtor and its
estate.

68. Given that (a) the Advisors were on notice since at least August 2020, that the
Debtor was unlikely to provide services under the Shared Services Agreement for an extended
period of time; (b) the Debtor has been pursuing a transition plan since the summer of 2020; (c)
the Third Amended Plan filed on November 13, 2020 (and each subsequent version of the Plan),
expressly stated that the Debtor would not assume or assume and assign the Shared Services
Agreements; (d) the Debtor timely provided notice of termination of the Shared Services
Agreements on November 30, 2020; (e) upon information and belief, the Advisors (and not the
Debtor) owe contractual and other duties to the Funds, the entities most at risk; and (f) the
Debtor has acted in good faith by, among other things, twice extending the anticipated
termination date, the balance of the equities strongly favors the Debtor.

69. Finally, the public interest virtually requires that the Advisors be directed to adopt
and implement a transition plan. In the absence of a mandatory injunction, thousands of retail
investors are likely to suffer catastrophic losses, and there will likely be substantial market
disruptions with unforeseeable consequences.

70. Based on the foregoing, the Debtor requests that the Court direct the Advisors to
adopt and implement a plan for the orderly transition of services currently provided under the
Shared Services Agreements from the Debtor to NewCo, or any other entity of the Advisors’

choosing, by February 28, 2021.
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PRAYER

WHEREFORE, the Debtor prays for judgment as follows:

o On the First Cause of Action, a judgment declaring that: (i) each of the
Advisors is owned and controlled by Mr. Dondero; (ii) the Debtor has the
contractual right to terminate the HCMFA Shared Services Agreement on
60 days’ written notice; (iii) the Debtor properly exercised its right to
terminate the HCMFA Shared Services Agreement by providing at least
60 days’ written notice; (iv) the Debtor’s obligation to provide services to
HCMFA under the HCMFA Shared Services Agreement (or otherwise)
will terminate on February 19, 2021; (v) the Debtor has the contractual
right to terminate the NPA Shared Services Agreement on 30 days’
written notice; (vi) the Debtor properly exercised its right to terminate the
NPA Shared Services Agreement by providing at least 30 days’ written
notice; and (vii) the Debtor’s obligation to provide services to NPA under
the NPA Shared Services Agreement (or otherwise) will terminate on
February 19, 2021.

J On the Second Cause of Action, damages in an amount to be determined
at trial arising from the Advisors’ breach of the Shared Services
Agreements;

o On the Third Cause of Action, a mandatory injunction directing the

Advisors to adopt and implement a plan for the orderly transition of
services currently provided under the Shared Services Agreements from
the Debtor to NewCo, or any other entity of the Advisors’ choosing, by
February 28, 2021; and

o For such other and further relief as this Court deems just and proper.
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Dated: February 17, 2021. PACHULSKI STANG ZIEHL & JONES LLP

Jeffrey N. Pomerantz (CA Bar No.143717)

Ira D. Kharasch (CA Bar No. 109084)

John A. Morris (NY Bar No. 2405397)

Gregory V. Demo (NY Bar No. 5371992)

Hayley R. Winograd (NY Bar No. 5612569)

10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760

E-mail: jpomerantz@pszjlaw.com
ikharasch@pszjlaw.com
jmorris@pszjlaw.com
gdemo@pszjlaw.com
hwinograd@pszjlaw.com

-and-
HAYWARD PLLC

/s/ Zachery Z. Annable

Melissa S. Hayward

Texas Bar No. 24044908
MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

Counsel for Plaintiff Highland Capital Management, L.P.
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VERIFICATION

I have read the foregoing VERIFIED COMPLAINT FOR INJUNCTIVE RELIEF and
know its contents.

I am a party to this action. The matters stated in it are true of my own knowledge
except as to those matters which are stated on information and belief, and as to
those matters I believe them to be true.

I am the Chief Executive Officer and Chief Restructuring Officer of Highland
Capital Management, L.P., the Plaintiff in this action, and am authorized to make
this verification for and on behalf of the Plaintiff, and I make this verification for
that reason. I have read the foregoing document(s). I am informed and believe
and on that ground allege that the matters stated in it are true.

I am one of the attorneys of record for , a party to this
action. Such party is absent from the county in which I have my office, and I
make this verification for and on behalf of that party for that reason. I have read
the foregoing document(s). I am informed and believe and on that ground allege
that the matters stated in it are true.

I certify and declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct as of this 17th day of February 2021.

/s/ James P. Seery, Jr.
James P. Seery, Jr.
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SECOND AMENDED AND RESTATED
SHARED SERVICES AGREEMENT

THIS SECOND AMENDED AND RESTATED SHARED SERVICES AGREEMENT (this
“Agreement”) is entered into to be effective as of 8" day of February, 2013 (the “Effective Date”) by and
among Highland Capital Management, L.P., a Delaware limited partnership (“HCMLP”), and Highland
Capital Management Fund Advisors, L.P., formerly known as Pyxis Capital, L.P., a Delaware limited
partnership (“HCMFA”), and any affiliate of HCMFA that becomes a party hereto. Each of the
signatories hereto is individually a “Party” and collectively the “Parties”.

RECITALS

A. During the Term, HCMLP will provide to HCMFA certain services as more fully
described herein and the Parties desire to allocate the costs incurred for such services and assets among
them in accordance with the terms and conditions in this Agreement.

AGREEMENT

In consideration of the foregoing recitals and the mutual covenants and conditions contained
herein, the Parties agree, intending to be legally bound, as follows:

ARTICLE I
DEFINITIONS

“Actual Cost” means, with respect to any period hereunder, one hundred percent (100%) of the
actual costs and expenses caused by, incurred or otherwise arising from or relating to (i) the Shared
Services and (ii) the Shared Assets, in each case during such period.

“Affiliate” means a Person that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, a specified Person. The term “control”
(including, with correlative meanings, the terms “controlled by” and “under common control with”)
means the possession of the power to direct the management and policies of the referenced Person,
whether through ownership interests, by contract or otherwise.

“Agreement” has the meaning set forth in the preamble.

“Allocation Percentage” has the meaning set forth in Section 4.01.

“Applicable Margin” shall mean an additional amount equal to 5% of all costs allocated by
Service Provider to the other parties hereto under Article IV; provided that the parties may agree on a
different margin percentage as to any item or items to the extent the above margin percentage, together
with the allocated cost of such item or service, would not reflect an arm’s length value of the particular
service or item allocated.

“Change” has the meaning set forth in Section 2.02(a).

“Change Request’ has the meaning set forth in Section 2.02(b).

“Code” means the Internal Revenue Code of 1986, as amended, and the related regulations and
published interpretations.
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“Effective Date” has the meaning set forth in the preamble.

“Governmental Entify” means any government or any regulatory agency, bureau, board,
commission, court, department, official, political subdivision, tribunal or other instrumentality of any
government, whether federal, state or local, domestic or foreign.

“Liabilities” means any cost, liability, indebtedness, obligation, co-obligation, commitment,
expense, claim, deficiency, guaranty or endorsement of or by any Person of any nature (whether direct or
indirect, known or unknown, absolute or contingent, liquidated or unliquidated, due or to become due,
accrued or unaccrued, matured or unmatured).

“Loss” means any cost, damage, disbursement, expense, liability, loss, obligation, penalty or
settlement, including interest or other carrying costs, legal, accounting and other professional fees and
expenses incurred in the investigation, collection, prosecution and defense of claims and amounts paid in
settlement, that may be imposed on or otherwise incurred or suffered by the referenced Person; provided,
however, that the term “Loss” will not be deemed to include any special, exemplary or punitive damages,
except to the extent such damages are incurred as a result of third party claims.

“New Shared Service” has the meaning set forth in Section 2.03.

“Party” or “Parties” has the meaning set forth in the preamble.

“Person” means an association, a corporation, an individual, a partnership, a limited liability
company, a trust or any other entity or organization, including a Governmental Entity.

“Quarterly Report” has the meaning set forth in Section 5.01.

“Recipient” means HCMFA and any of HCMFA’s direct or indirect Subsidiaries or managed
funds or accounts in their capacity as a recipient of the Shared Services and/or Shared Assets.

“Service Provider” means any of HCMLP and its direct or indirect Subsidiaries in its capacity as
a provider of Shared Services or Shared Assets.

“Service Standards” has the meaning set forth in Section 6.01.
“Shared Assets” shall have the meaning set forth in Section 3.02.
“Shared Services” shall have the meaning set forth in Section 2.01.

“Subsidiary” means, with respect to any Person, any Person in which such Person has a direct or
indirect equity ownership interest in excess of 50%.

“Tax” or “Taxes” means: (i) all state and local sales, use, value-added, gross receipts, foreign,
privilege, utility, infrastructure maintenance, property, federal excise and similar levies, duties and other
similar tax-like charges lawfully levied by a duly constituted taxing authority against or upon the Shared
Services and the Shared Assets; and (ii) tax-related surcharges or fees that are related to the Shared
Services and the Shared Assets identified and authorized by applicable tariffs.

“Term” has the meaning set forth in Section 7.01.
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ARTICLE 1II
SHARED SERVICES

Section 2.01  Services. During the Term, Service Provider will provide Recipient with Shared
Services, including without limitation, all of the (i) finance and accounting services, (ii) human resources
services, (iii) marketing services, (iv) legal services, (v) corporate services, (vi) information technology
services, and (vii) operations services; each as requested by HCMFA and as described more fully on
Annex A attached hereto, the “Shared Services”), it being understood that personnel providing Shared
Services may be deemed to be employees of HCMFA to the extent necessary for purposes of the
Investment Advisers Act of 1940, as amended.

Section 2.02  Changes to the Shared Services.

(a) During the Term, the Parties may agree to modify the terms and conditions of a
Service Provider’s performance of any Shared Service in order to reflect new procedures, processes or
other methods of providing such Shared Service, including modifying the applicable fees for such Shared
Service to reflect the then current fair market value of such service (a “Change”). The Parties will
negotiate in good faith the terms upon which a Service Provider would be willing to provide such New
Shared Service to Recipient.

(b) The Party requesting a Change will deliver a description of the Change requested
(a “Change Request’) and no Party receiving a Change Request may unreasonably withhold, condition or
delay its consent to the proposed Change.

() Notwithstanding any provision of this Agreement to the contrary, a Service
Provider may make: (i) Changes to the process of performing a particular Shared Service that do not
adversely affect the benefits to Recipient of Service Provider’s provision or quality of such Shared
Service in any material respect or increase Recipient’s cost for such Shared Service; (ii) emergency
Changes on a temporary and short-term basis; and/or (iii) Changes to a particular Shared Service in order
to comply with applicable law or regulatory requirements, in each case without obtaining the prior
consent of Recipient. A Service Provider will notify Recipient in writing of any such Change as follows:
in the case of clauses (i) and (iii) above, prior to the implementation of such Change, and, in the case of
clause (ii) above, as soon as reasonably practicable thereafter.

Section 2.03 ~ New Shared Services. The Parties may, from time to time during the Term of
this Agreement, negotiate in good faith for Shared Services not otherwise specifically listed in Section
2.01 (a “New Shared Service”). Any agreement between the Parties on the terms for a New Shared
Service must be in accordance with the provisions of Article IV and Article V hereof, will be deemed to
be an amendment to this Agreement and such New Shared Service will then be a “Shared Service” for all
purposes of this Agreement.

Section 2.04  Subcontractors. Nothing in this Agreement will prevent Service Provider from,
with the consent of Recipient, using subcontractors, hired with due care, to perform all or any part of a
Shared Service hereunder. A Service Provider will remain fully responsible for the performance of its
obligations under this Agreement in accordance with its terms, including any obligations it performs
through subcontractors, and a Service Provider will be solely responsible for payments due to its
subcontractors.
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ARTICLE III
SHARED ASSETS

Section 3.01  Shared IP Rights. Each Service Provider hereby grants to Recipient a non-
exclusive right and license to use the intellectual property and other rights granted or licensed, directly or
indirectly, to such Service Provider (the “Shared IP Rights”) pursuant to third party intellectual property
Agreements (“Third Party IP Agreements™), provided that the rights granted to Recipient hereunder are
subject to the terms and conditions of the applicable Third Party IP Agreement, and that such rights shall
terminate, as applicable, upon the expiration or termination of the applicable Third Party IP Agreement.
Recipient shall be licensed to use the Shared IP Rights only for so long as it remains an Affiliate of
HCMLP. In consideration of the foregoing licenses, Recipient agrees to take such further reasonable
actions as a Service Provider deems to be necessary or desirable to comply with its obligations under the
Third Party IP Agreements.

Section 3.02  Other Shared Assets. Subject to Section 3.01, each Service Provider hereby
grants Recipient the right, license or permission, as applicable, to use and access the benefits under the
agreements, contracts and licenses that such Service Provider will purchase, acquire, become a party or
beneficiary to or license on behalf of Recipient (the “Future Shared Assets” and collectively with the
Shared IP Rights, the “Shared Assets™).

ARTICLE IV
COST ALLOCATION

Section 4.01  Actual Cost Allocation Formula. The Actual Cost of any item relating to any
Shared Services or Shared Assets shall be allocated based on the Allocation Percentage. For purposes of
this Agreement, “Allocation Percentage” means:

(a) To the extent 100% of such item is demonstrably attributable to HCMFA, 100%
of the Actual Cost of such item shall be allocated to HCMFA as agreed by HCMFA;

(b) To the extent a specific percentage of use of such item can be determined (e.g.,
70% for HCMLP and 30% for HCMFA), that specific percentage of the Actual Cost of such item will be
allocated to HCMLP or HCMFA, as applicable and as agreed by HCMFA; and

(c) All other portions of the Actual Cost of any item that cannot be allocated
pursuant to clause (a) or (b) above shall be allocated between HCMLP and HCMFA in such proportion as
is agreed in good faith between the parties.

Section 4.02  Non-Cash Cost Allocation. The actual, fully burdened cost of any item relating
to any Shared Services or Shared Assets that does not result in a direct, out of pocket cash expense may
be allocated to HCMLP and HCMFA for financial statement purposes only, as agreed by HCMFA,
without any corresponding cash reimbursement required, in accordance with generally accepted
accounting principles, based on the Allocation Percentage principles described in Section 4.01 hereof.

ARTICLE V
PAYMENT OF COST AND REVENUE SHARE; TAXES

Section 5.01  Quarterly Statements. Within thirty (30) days following the end of each calendar
qaurter during the Term (or at such time as may be otherwise agreed by the parties), each Service
Provider shall furnish the other Parties hereto with a written statement with respect to the Actual Cost
paid by it in respect of Shared Services and Shared Assets provided by it, in each case, during such
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period, setting forth (i) the cost allocation in accordance with Article IV hereof together with the
Applicable Margin on such allocated amounts, and (ii) any amounts paid pursuant to Section 5.02 hereof,
together with such other data and information necessary to complete the items described in Section 5.03
hereof (hereinafter referred to as the “Quarterly Report”).

Section 5.02  Settlement Payments. At any time during the Term, any Party may make
payment of the amounts that are allocable to such Party together with the Applicable Margin related
thereto, regardless of whether an invoice pursuant to Section 5.03 hereof has been issued with respect to
such amounts.

Section 5.03  Determination and Payment of Cost and Revenue Share.

(a) Within ten (10) days of the submission of the Quarterly Report described in
Section 5.02 hereof (or at such other time as may be agreed by the parties), the Parties shall (i) agree on
the cost share of each of the Parties and Applicable Margin as calculated pursuant to the provisions of this
Agreement; and (ii) prepare and issue invoices for the cost share and Applicable Margin payments that
are payable by any of the Parties.

(b) Within ten (10) days of preparation of the agreement and the issuance of the
invoice described in Section 5.03(a) (or at such other time as may be agreed by the parties), the Parties
shall promptly make payment of the amounts that are set forth on such cost allocation invoice.
Notwithstanding anything in this Agreement to the contrary, provision of the Shared Services shall
commence from the Effective Date, but no fees shall be payable from Recipient or otherwise accrue with
respect to such services provided during the month of December 2011.

Section 5.04  Taxes.

(a) Recipient is responsible for and will pay all Taxes applicable to the Shared
Services and the Shared Assets provided to Recipient, provided, that such payments by Recipient to
Service Provider will be made in the most tax-efficient manner and provided further, that Service
Provider will not be subject to any liability for Taxes applicable to the Shared Services and the Shared
Assets as a result of such payment by Recipient. Service Provider will collect such Tax from Recipient in
the same manner it collects such Taxes from other customers in the ordinary course of Service Provider’s
business, but in no event prior to the time it invoices Recipient for the Shared Services and Shared Assets,
costs for which such Taxes are levied. Recipient may provide Service Provider with a certificate
evidencing its exemption from payment of or liability for such Taxes.

(b) Service Provider will reimburse Recipient for any Taxes collected from Recipient
and refunded to Service Provider. In the event a Tax is assessed against Service Provider that is solely the
responsibility of Recipient and Recipient desires to protest such assessment, Recipient will submit to
Service Provider a statement of the issues and arguments requesting that Service Provider grant Recipient
the authority to prosecute the protest in Service Provider’s name. Service Provider’s authorization will
not be unreasonably withheld. Recipient will finance, manage, control and determine the strategy for
such protest while keeping Service Provider reasonably informed of the proceedings. However, the
authorization will be periodically reviewed by Service Provider to determine any adverse impact on
Service Provider, and Service Provider will have the right to reasonably withdraw such authority at any
time. Upon notice by Service Provider that it is so withdrawing such authority, Recipient will
expeditiously terminate all proceedings. Any adverse consequences suffered by Recipient as a result of
the withdrawal will be submitted to arbitration pursuant to Section 9.14. Any contest for Taxes brought
by Recipient may not result in any lien attaching to any property or rights of Service Provider or
otherwise jeopardize Service Provider’s interests or rights in any of its property. Recipient agrees to
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indemnify Service Provider for all Losses that Service Provider incurs as a result of any such contest by
Recipient.

(c) The provisions of this Section 5.04 will govern the treatment of all Taxes arising
as a result of or in connection with this Agreement notwithstanding any other Article of this Agreement to
the contrary.

ARTICLE VI
SERVICE PROVIDER RESPONSIBILITIES

Section 6.01  Service Provider General Obligations. Service Provider will provide the Shared
Services and the Shared Assets to Recipient on a non-discriminatory basis and will provide the Shared
Services and the Shared Assets in the same manner as if it were providing such services and assets on its
own account (the “Service Standards”). Service Provider will conduct its duties hereunder in a lawful
manner in compliance with applicable laws, statutes, rules and regulations and in accordance with the
Service Standards, including, for avoidance of doubt, laws and regulations relating to privacy of customer
information.

Section 6.02  Books and Records; Access to Information. Service Provider will keep and
maintain books and records on behalf of Recipient in accordance with past practices and internal control
procedures. Recipient will have the right, at any time and from time to time upon reasonable prior notice
to Service Provider, to inspect and copy (at its expense) during normal business hours at the offices of
Service Provider the books and records relating to the Shared Services and Shared Assets, with respect to
Service Provider’s performance of its obligations hereunder. This inspection right will include the ability
of Recipient’s financial auditors to review such books and records in the ordinary course of performing
standard financial auditing services for Recipient (but subject to Service Provider imposing reasonable
access restrictions to Service Provider’s and its Affiliates’ proprietary information and such financial
auditors executing appropriate confidentiality agreements reasonably acceptable to Service Provider).
Service Provider will promptly respond to any reasonable requests for information or access. For the
avoidance of doubt, all books and records kept and maintained by Service Provider on behalf of Recipient
shall be the property of Recipient, and Service Provider will surrender promptly to Recipient any of such
books or records upon Recipient’s request (provided that Service Provider may retain a copy of such
books or records) and shall make all such books and records available for inspection and use by the
Securities and Exchange Commission or any person retained by Recipient at all reasonable times. Such
records shall be maintained by Service Provider for the periods and in the places required by laws and
regulations applicable to Recipient.

Section 6.03  Return of Property and Equipment. Upon expiration or termination of this
Agreement, Service Provider will be obligated to return to Recipient, as soon as is reasonably practicable,
any equipment or other property or materials of Recipient that is in Service Provider’s control or
possession.

ARTICLE VII
TERM AND TERMINATION

Section 7.01  Term. The term of this Agreement will commence as of the Effective Date and
will continue in full force and effect until the first anniversary of the Effective Date (the “Term”), unless
terminated earlier in accordance with Section 9.02. The Term shall automatically renew for successive
one year periods unless sooner terminated under Section 7.02.
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Section 7.02  Termination. Either Party may terminate this Agreement, with or without cause,
upon at least 60 days advance written notice at any time prior to the expiration of the Term.

ARTICLE VIII
LIMITED WARRANTY

Section 8.01  Limited Warranty. Service Provider will perform the Shared Services hereunder
in accordance with the Service Standards. Except as specifically provided in this Agreement, Service
Provider makes no express or implied representations, warranties or guarantees relating to its performance
of the Shared Services and the granting of the Shared Assets under this Agreement, including any
warranty of merchantability, fitness, quality, non-infringement of third party rights, suitability or
adequacy of the Shared Services and the Shared Assets for any purpose or use or purpose. Service
Provider will (to the extent possible and subject to Service Provider’s contractual obligations) pass
through the benefits of any express warranties received from third parties relating to any Shared Service
and Shared Asset, and will (at Recipient’s expense) assist Recipient with any warranty claims related
thereto.

ARTICLE IX
MISCELLANEOUS

Section 9.01  No Partnership or Joint Venture; Independent Contractor. Nothing contained in
this Agreement will constitute or be construed to be or create a partnership or joint venture between or
among HCMLP or HCMFA or their respective successors or assigns. The Parties understand and agree
that, with the exception of the procurement by Service Provider of licenses or other rights on behalf of
Recipient pursuant to Section 3.01, this Agreement does not make any of them an agent or legal
representative of the other for any purpose whatsoever. With the exception of the procurement by Service
Provider of licenses or other rights on behalf of Recipient pursuant to Section 3.01, no Party is granted, by
this Agreement or otherwise, any right or authority to assume or create any obligation or responsibilities,
express or implied, on behalf of or in the name of any other Party, or to bind any other Party in any
manner whatsoever. The Parties expressly acknowledge that Service Provider is an independent
contractor with respect to Recipient in all respects, including with respect to the provision of the Shared
Services.

Section 9.02  Amendments; Waivers. Except as expressly provided herein, this Agreement
may be amended only by agreement in writing of all Parties. No waiver of any provision nor consent to
any exception to the terms of this Agreement or any agreement contemplated hereby will be effective
unless in writing and signed by all of the Parties affected and then only to the specific purpose, extent and
instance so provided. No failure on the part of any Party to exercise or delay in exercising any right
hereunder will be deemed a waiver thereof, nor will any single or partial exercise preclude any further or
other exercise of such or any other right.

Section 9.03  Schedules and Exhibits; Integration. Each Schedule and Exhibit delivered
pursuant to the terms of this Agreement must be in writing and will constitute a part of this Agreement,
although schedules need not be attached to each copy of this Agreement. This Agreement, together with
such Schedules and Exhibits constitutes the entire agreement among the Parties pertaining to the subject
matter hereof and supersedes all prior agreements and understandings of the Parties in connection
therewith.

Section 9.04  Further Assurances. Each Party will take such actions as any other Party may
reasonably request or as may be necessary or appropriate to consummate or implement the transactions
contemplated by this Agreement or to evidence such events or matters.
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Section 9.05  Governing Law. This Agreement and the legal relations between the Parties will
be governed by and construed in accordance with the laws of the State of Texas applicable to contracts
made and performed in such State and without regard to conflicts of law doctrines unless certain matters
are preempted by federal law.

Section 9.06  Assignment. Except as otherwise provided hereunder, neither this Agreement
nor any rights or obligations hereunder are assignable by one Party without the express prior written
consent of the other Parties.

Section 9.07  Headings. The descriptive headings of the Articles, Sections and subsections of
this Agreement are for convenience only and do not constitute a part of this Agreement.

Section 9.08  Counterparts. This Agreement and any amendment hereto or any other
agreement delivered pursuant hereto may be executed in one or more counterparts and by different Parties
in separate counterparts. All counterparts will constitute one and the same agreement and will become
effective when one or more counterparts have been signed by each Party and delivered to the other
Parties.

Section 9.09  Successors and Assigns; No Third Party Beneficiaries. This Agreement is
binding upon and will inure to the benefit of each Party and its successors or assigns, and nothing in this
Agreement, express or implied, is intended to confer upon any other Person or Governmental Entity any
rights or remedies of any nature whatsoever under or by reason of this Agreement.

Section 9.10  Notices. All notices, demands and other communications to be given or
delivered under or by reason of the provisions of this Agreement will be in writing and will be deemed to
have been given: (i)immediately when personally delivered; (ii) when received by first class mail, return
receipt requested; (iii) one day after being sent for overnight delivery by Federal Express or other
overnight delivery service; or (iv) when receipt is acknowledged, either electronically or otherwise, if sent
by facsimile, telecopy or other electronic transmission device. Notices, demands and communications to
the other Parties will, unless another address is specified by such Parties in writing, be sent to the
addresses indicated below:

If to HCMLP, addressed to:

Highland Capital Management, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Attention: General Counsel

Fax: (972) 628-4147

If to HCMFA, addressed to:

Highland Capital Management Fund Advisors, L.P.
300 Crescent Court, Suite 700

Dallas, Texas 75201

Attention: General Counsel

Fax: (972) 628-4147

Section 9.11  Expenses. Except as otherwise provided herein, the Parties will each pay their

own expenses incident to the negotiation, preparation and performance of this Agreement, including the
fees, expenses and disbursements of their respective investment bankers, accountants and counsel.
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Section 9.12  Waiver. No failure on the part of any Party to exercise or delay in exercising any
right hereunder will be deemed a waiver thereof, nor will any single or partial exercise preclude any
further or other exercise of such or any other right.

Section 9.13  Severability. If any provision of this Agreement is held to be unenforceable for
any reason, it will be adjusted rather than voided, if possible, to achieve the intent of the Parties. All
other provisions of this Agreement will be deemed valid and enforceable to the extent possible.

Section 9.14  Arbitration; Jurisdiction. Notwithstanding anything contained in this Agreement
or the Annexes hereto to the contrary, in the event there is an unresolved legal dispute between the parties
and/or any of their respective officers, directors, partners, employees, agents, affiliates or other
representatives that involves legal rights or remedies arising from this Agreement, the parties agree to
submit their dispute to binding arbitration under the authority of the Federal Arbitration Act; provided,
however, that either party or such applicable affiliate thereof may pursue a temporary restraining order
and/or preliminary injunctive relief in connection with confidentiality covenants or agreements binding
on the other party, with related expedited discovery for the parties, in a court of law, and, thereafter,
require arbitration of all issues of final relief. The Arbitration will be conducted by the American
Arbitration Association, or another, mutually agreeable arbitration service. The arbitrator(s) shall be duly
licensed to practice law in the State of Texas. The discovery process shall be limited to the following:
Each side shall be permitted no more than (i) two party depositions of six hours each. Each deposition is
to be taken pursuant to the Texas Rules of Civil Procedure; (ii) one non-party deposition of six hours; (iii)
twenty-five interrogatories; (iv) twenty-five requests for admission; (v) ten requests for production. In
response, the producing party shall not be obligated to produce in excess of 5,000 total pages of
documents. The total pages of documents shall include electronic documents; (vi) one request for
disclosure pursuant to the Texas Rules of Civil Procedure. Any discovery not specifically provided for in
this paragraph, whether to parties or non-parties, shall not be permitted. The arbitrator(s) shall be
required to state in a written opinion all facts and conclusions of law relied upon to support any decision
rendered. No arbitrator will have authority to render a decision that contains an outcome determinative
error of state or federal law, or to fashion a cause of action or remedy not otherwise provided for under
applicable state or federal law. Any dispute over whether the arbitrator(s) has failed to comply with the
foregoing will be resolved by summary judgment in a court of law. In all other respects, the arbitration
process will be conducted in accordance with the American Arbitration Association’s dispute resolution
rules or other mutually agreeable, arbitration service rules. The party initiating arbitration shall pay all
arbitration costs and arbitrator’s fees, subject to a final arbitration award on who should bear costs and
fees. All proceedings shall be conducted in Dallas, Texas, or another mutually agreeable site. Each party
shall bear its own attorneys fees, costs and expenses, including any costs of experts, witnesses and/or
travel, subject to a final arbitration award on who should bear costs and fees. The duty to arbitrate
described above shall survive the termination of this Agreement. Except as otherwise provided above, the
parties hereby waive trial in a court of law or by jury. All other rights, remedies, statutes of limitation and
defenses applicable to claims asserted in a court of law will apply in the arbitration.

Section 9.15  General Rules of Construction. For all purposes of this Agreement and the
Exhibits and Schedules delivered pursuant to this Agreement: (i) the terms defined in Article I have the
meanings assigned to them in Article I and include the plural as well as the singular; (ii) all accounting
terms not otherwise defined herein have the meanings assigned under GAAP; (iii) all references in this
Agreement to designated “Articles,” “Sections” and other subdivisions are to the designated Articles,
Sections and other subdivisions of the body of this Agreement; (iv) pronouns of either gender or neuter
will include, as appropriate, the other pronoun forms; (v) the words “herein,”*hereof” and “hereunder”
and other words of similar import refer to this Agreement as a whole and not to any particular Article,
Section or other subdivision; (vi) “or” is not exclusive; (vii) “including” and “includes” will be deemed to
be followed by “but not limited to” and “but is not limited to, “respectively; (viii) any definition of or
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reference to any law, agreement, instrument or other document herein will be construed as referring to
such law, agreement, instrument or other document as from time to time amended, supplemented or
otherwise modified; and (ix) any definition of or reference to any statute will be construed as referring
also to any rules and regulations promulgated thereunder.

10
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IN WITNESS HEREOF, each of the Parties has caused this Agreement to be executed by its duly
authorized officers as of the day and year first above written.

HIGHLAND CAPITAL MANAGEMENT, L.P.

By: Straj igoxs, Inc., its general partner

By: \
Name: James Dondero
Title: President

HIGHLAND CAPITAL MANAGEMENT FUND
ADVISORS, L.P.

By: Strand Advisors X VI, Inc., its general partner
7
</ %’
By: «éé)’ S
Name: Brian Mitts
Title: Assistant Secretary

11
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Annex A

Shared Services

Compliance
General compliance

Compliance systems
Facilities

Equipment

General Overhead

Office Supplies

Rent & Parking
Finance & Accounting

Book keeping

Cash management

Cash forecasting

Credit facility reporting

Financial reporting

Accounts payable

Accounts receivable

Expense reimbursement

Vendor management

Drinks/snacks
Lunches

Recruiting

General support & maintenance (OMS, development, support)
Telecom (cell, phones, broadband)
WSO
Legal
Corporate secretarial services
Document review and preparation
Litigation support
Management of outside counsel

Marketing and PR
Public relations

Tax
Tax audit support
Tax planning
Tax prep and filing
Investments

Investment research on an ad hoc basis as requested by HCMFA
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Valuation Committee

Trading
Trading desk services

Operations
Trade settlement

13
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EXHIBIT B

000059



Case 21-03010-sgj Doc 1-2 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cee 3227 [DumrumaatdGl BHIGEIGHIZIP? Fage Sy off S8 FRape D 33ED

November 30, 2020

Highland Capital Management Fund Advisors, L.P.
300 Crescent Court, Suite 700

Dallas, Texas 75201

Attention: General Counsel

RE: Termination of Second Amended and Restated Shared Services Agreement,
effective as of February 8, 2013, by and among Highland Capital
Management, L.P. (“HCMLP”), and Highland Capital Management Fund
Adyvisors, L.P. (the “Agreement”).

To Whom It May Concern:

As set forth in Section 7.02 of the Agreement, the Agreement is terminable at will upon at least
60 days advance written notice.

By this letter, HCMLP is notifying you that it is terminating the Agreement. Such termination
will be effective January 31, 2021. HCMLP reserves the right to rescind this notice of
termination.

Please feel free to contact me with any questions.

Sincerely,

HIGHLAND CAPITAL MANAGEMENT, L.P.

/s/ James P. Seery, Jr.

James P. Seery, Jr.
Chief Executive Officer
Chief Restructuring Officer

DOCS_NY:41549.2 36027/002
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EXHIBIT C
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AMENDED AND RESTATED SHARED SERVICES AGREEMENT

This Amended and Restated Shared Services Agreement (as.-amended_, modified, waived,
supplemented or restated from time to time in accordance with the terms hereof, this
“Agreement™), dated. effective as of January 1, 2018, is’ entered into by and between NexPoint
Advisors; L.P,, a Delaware limited partnershlp, as the management company hereunder (in such
capacity, the “Management Company™}, and nghland Capital Management, L.P., a Delaware
limited partnership (“Highland™), as the staff and services provider hereunder (in such capacity,
the “Staff and Services Provider” and together with the Management Company, the “Parties™).

RECITALS

WHEREAS, the Staff and Services Provider is a registered investment adviser under the
Investnient Advisers Act of 1940, as amended (the “Advisers Act™);

WHEREAS, the Staff and Services Provider and the Management Company aré engaged
in the business of providing investment management services;

_ WHEREAS, the Parties entered into thaf certain Shared Services Agreement, dated
effective as of January 1, 2013 (the “Oxigingl Agreement’™);

WHEREAS, the Parties desire to amend and restated the Original Agreement and the Staff
and Services Provider is hereby being retained to provide certain back-and middle-office services
and administrative, infrastructure and other services to assist the Management Compary in
conducting its business, and the Staff and Services Provider is willing to make such services
available to the Management Company, in éach case, on the terms and conditions hereof;

WHEREAS, the Management Company may employ certain individuals to perform
portfolio selection and asset mariagement functions for the Management Company, and certain of
these individuals may also be employed simultaneously by the Staff and Services Provider during,
their employment with the Management Company; and

WHEREAS, each Person employed by both the Management Company and the Staff and
Services Provider as deseribed above (each, a “Shared Employee™), if any; is and shall be identified
on the books and records of each of the Management Company and the Staff and Services Provider
(as amended, modified, suppleménted or restated from time: to time).

NOW, THEREFORE, for good and valuable consideration, the teceipt and sufficiency of
which is hereby acknowledged, the Parti¢s hereby agree, and the Original Agreement is hereby
amended, restated and replaced in its entirety as follows.

ARTICLE I

DEFINITIONS

Section 1.01  Certain Defined Terms. As used in this Agreement, the following terms
shall have the following meanings:
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“Affiliate™ shall mean with respect to a Pérson, any other Person that directly, of indirectly
through one or more intermediaries, controls, is controlled by, or is-under common control with
the first Person. The term “control” means (i) the legal or beneficial ownership of securities
representing a majority of the voting power of any person or (i) the possession, ditectly or-
indirectly, of the power to direct or cause the direction of the management and policies of a person,
whether by coritract or othérwise.

“Applicable Asset Criteria and Concentrations” means any applicable eligibility criteria,
portfolio concentration limits and other similar criteria or limits which the Managethent Company
instructs in writing to the Staff and Services Provider in respect of the Portfolio or one or more
Accounts, as such criteria or limits may be modified, amended or supplemented from time fo time
in writing by the-Management Company;

‘Apphcable Law” shall mean, with respect to-any Person or property of such Person, any
action, code, consent decree, constitution, decree, directive, enactment, finding, guideline, law,
injuncétion, interpretation, judgment, order, ordinance, policy statement; proclamation, formal
guidance, plomulgatwn regulation, requ.urement rule, 1ule of law, rule of public policy, setflement
agreement, statute, writ, of any particular section, part ot provision thereof of any Governmental
Authority to which the Person in question is subject or by which it-or any of its property is bound.

“Client or Account™ shall mean any find, client or account advised by the Management
Company, a§ applicable.

“Covered Person” shall mean the Staff and Services Provider, any of its Affiliates, and any
of their respective managers, members, principals, partners, directors, officers, ._shareho_lde_rs,.
employees and dgents (but shall not include the Management Company, its subsidiaries or
membet(s) and any managers, members, principals, partners, directors; officers, shareholders,
employees and agents of the Management Company or its subsidiaries or membet(s) (in their
capacity as such)).

“Governmental Authority” shall mean (i) any government or quasi-governmental authority
or political subdivision thereof, whether national, state, courity, municipal or regional, whether
U.S. or non-U.8.; (ii) any agency, 1egulat0r, arbitrator, board body, branch, bureau, commission,
corporation, de_partment master, mediator, panel, referee; system or instrumentality of any such
government, political subdivision or other government or quasi-government entity, whether non-
U.S. or U.S,; and (iii} any court, whether U.S. or non-U.S.

“Indebtedness” shall mean: (a) all indebtedness for borrowed money and all otlier
obligations, contingent.or otherwise, with respect to surety bonds, guarantees of borrowed money,
letters of credit and bankers’ aceeptances whether or not matured, and hedges and other deiivative
contracts and financial instruments; (b) all obligations evidenced by notes, bonds, debentures; or
similar histruments, or incurred under bank guaranty or letter of credit facilities or credit
agreements; (c) all indebtedness créated or arising under any conditional sale or other title retention
agreement with respectto any property of the Management Company or any subsidiary; (d) all
capital lease obligations; (e) all indebtedness guarariteed by Such Pérson or any of its subsidiaiies;
and () all indebtedness guaranteed by such Person or any of its subsidiaries.

000063



Case 21-03010-sgj Doc 1-3 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cese 3 2ard2I7MS  DuumExt@PRCHIBHPEPZD FRege 60LaffSBR  HRey D 33BN

“Operating.Guidelines” means any operating guidelines attached to any portfolio
management agreement, investment management agreement. or similar agreement entered into
between the Management Company and a Client or Account.

“Portfolio” means the portfolio of securities and other assets, including without limitation,
financial instruments, equity investinients, collateral lean obligations, debt securities, preferred
return notes and other similar obligations heid directly or indireetly by, or on behalf of, Clients
and Accounts from time fo time;

“Securities Act” shall mean the Securities Act of 1933, as amended.

Section 1.02  Interpretation. The following rules apply tothe.use of defined terms and.
the interpretation of this Agreement: (i) the singular includes the plural and the plural includes the
singular; (if) “or” is not exclusive (unless preceded by “either”) and “include” and “including” are
not limiting; (iii) unless the context otherwise requires, references to agreements shall be deemed
to mean and include such agréements ag the same may be amended, supplemented, waived and
otherwise madified from time to time; (iv) a reference to a law includés -any amendment or
modification to such law and any rules or regulations issued thereunder or any law enacted in
substitution or replacement therefor; (v) atéference to a Person includes its stccessors and assighs;
(vi)a reference to a Section without further reference is to the relevant Section of this Agreement;
(vii) the headings of the Sections and subsections are for convenience and shall not affect the
meaning of this Agreement; .(Vm_) wrltmg , “written” and comparable terms refer to printing,
typing, lithography and other shall mean of reproducing words in a visible form (including
telefacsithile and electroni¢ mail); (ix) “herecf”, “hérein”, “hereunder™ and comparable terms refer
to the entire instrument in which ‘such terms are used and not to any particular article, section or
other subdivision thereof or dttachment thereto; and (X) references to any gender include any other
gender, masculine, feminine or neuter, as the context requires.

ARTICLE II
SERVICES

 Section2.01 General Authoritv. Highland is hereby appointed as Staff and Services
Provider for the purpose of providing such services and assistance as the Management Company
may request from time to time to, and if applicable, to make available the Shared Employees to,
the Management Company in accordance with and subject to the provisions of this Agreement.and
the Staff and Services Provider hereby accepts such appointment. The Staff and Services Provider
hereby agrees to such engagement during the term hereof and to render the-services deseribed
herein for the compensation provided herein, sub}ect to the limitations contained herein.

Section 2.02  Provision of Serviges. Without limiting the generality of Section 2.01 and
subject to Section 2.04 (Applicable Asset Criteria and Concentrations) below, the Staff and
Services Provider hiereby agrees, from the date hereof, to provide the following back~ and middle-
office services and administrative, infrastructure and other services to the Management Company.

(a)  Back- and Mfdd[e;@fﬁce.:-_Assist'emce aiid advice with respect to' back- and
middle-office functions including, but not limited to, investment research, trade desk services,

(W3]
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including trade exécution and settlement, finance and accounting, payments, eperations, book
keeping, cash management, cash forecasting, accounts payable, accounts receivable, expense
reimbursement, vendor inanagement, and information technology (including, without limitation,
general suppoit and maintenance (OMS, development, support), telecor (cellphones, telephones
and broadband) and WSO);

(b)  Legal/Compliance/Risk Analysis. Assistance and advice with réspect to
legal issues, litigation support, management of outside counsel, comphance support and
implementation and general risk analysis;

() Tax. Assistance and advice with respect to-tax audit support, tax planning
and tax preparation and filing.

(d) Management of Clients and dccounts. Assistance and advice with respect
to (i) the adherence to Operating Guidelines by the Management Comnipany, and (i) performing
any obligations of the Management Company under or in connection with any back- and middle-
office function set forth in any pdrtfolio. management agreement, investment management
agreement or similar agieement in effect between the Management. Company and any Client or
Account from time to time. '

(®) Valuation, Advice relating to the appointment of suitable third parties to
provide: valuations on assets comprising the: Portfolio and including, but not limited to, such
valuations required to facilitate the preparation of financial statéments by the Management
Company or the provision of valuations in connection with, or preparation of reports otherwise
relating to, a Client or Account for which the Management Company serves as-portfolio manager
or investment manager or in a similar capacity;

(f) Execution and Documentation. Assistancerelating o the negotiation of the:
terms of, and the execution and delivery by the Management Company of, any and all documents.
which the Management Company considers 1o.be necessary in connéection with the acquisition and
disposition of an asset in the Portfolio by the Management Company or a. Client -or Account
managed by the Management Company, transactions inivolving the Management Company or &
Client or Account managed by the Management Company, and any other rights and obligations of
the Management Company or a Client or Account managed by the Management Company;

8) Mu keting. Provide access to marketing team representatives to assist with
the marketing of the Management Company and any specified Clients or Accounts managed by
the Management Company conditional on the Management Company’s agreement that any
incentive compensation related to such matketing shall be borne by the Management Company;

() Reporiing. Assistance refating to any reporting the Management Company
is required to make in relation to the Portfolio or any Client or Account; including reporis relating
to (i) credit facility reporting and pmchasee, sales, liquidations, acquisitions, disposals,
substitutions and exchanges of assets in the Portfolio, (ii} the requirements of an applicable
regulator, or (iii) other type of reporting which the Management Company and. Staff and Services
Provider may agree from time to time;
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(i) Administrative Services. The provision of office space, information
technology services and equipment, infrastructure, rent and parking. and other related services
requested or utilized by the Management Company from time to time;

G) Shared Employees. To the extent -applicable, the provision of Shared
Employees and such additional human capital as may be mutually agleed by the Management
Company and the Staff and Services Provider in accordance with the provisions of Section 2.03
hereof;

(k)  Ancillary Services. Assistance and advice on all things ancillary or
incidental to the foregoing; and

9] Other. Assistance and advice relating to such other back- and middle-office
services in connection with the day-to-day business of the Management Company as the
Management Company and the Staff and Services Provider may from time to time agree.

For the avoidance of doubt, none of the services contemplated hereunder shall corstitute
investment advisory services, and the: Staff & Services Provider shall not provide any advice to-
the Management Company or perform any duties on behalf of the Management Company, other
than the back- and middle-office services contemplated herein, with respect to (a) the ‘general
management of the Management Company, its business or _ac._tlvltles, (b) the initiation or.
structuring of any Client or -Account or:similar securitization, (¢) the. substantive investment
management decisions-with respeet to any Client or Account or any related collateral obligations
or securitization, (d) the actual selection of any collateral obligation or assets by the Management.
Company, (e) binding recommendations as to any disposal of or amendiment to any Collateral
Obligation or (f) any SImllar functions.

Section 2.03  Shared Emiplovees.

(a) The Staff and Services Provider hereby agrees and consents that each
Shared Employee, if any, shall be employed by the Management Company, and the Management
Company hereby agrees and conserits that each Shared Employee shall be employed by the Staff
and Services Provider: Except as may otherwise separately be agreed in writing between the:
applicable Shared Emiployee and the Management Company and/or the Staff and Services
Provider, in each of their discretion, each Shared Employee is an at-will employee and no
guaranteed employment or other employment arrangement is agreed or implied by this Agreement.
with respect to any Shared Employee, and for avoidance of doubt this Agreement shall not amend,
limit, eonstrain or modify in any way the employment arrangements as between any Shared
Employee and the Staff and Services Provider or #s between any Shared Employee and the
Management Company, it being understood that the Management Company may enter into a short-
form employment agreement with any Shared Employee memorializing such Shared Employee’s
status das an employee of the Management Company. To the extent apphcable the- Staff and
Services-Provider shall ensure that the Management Company has sufficient access to the Shared
Employees so that the Shared Employees spend adequate time to p1ov1de the services required
hereunder. The Staff and Services Provider may also employ the services of persons other than
the Specified- Persons as it deenis fit in its sole discretion
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_ (b)  Notwithstanding that the Shared Employees, if any, shall be employed by
both the Staff and Services Provider and the Management Company, the Parties acknowledge and
agrée that any dnd all salary and benefits of each Shared Employee shall be paid exclusively by
the Staff and Services Provider and shall not be paid or borne by the Management Company and
no additional-amounts in connection therewith shall be due from the Management Company to the
Staff and Services Provider,

(¢)  To the extent that a Shared Employee participates in the rendering. of
services to the Management Company’s clients, the Shared Employee shall be subject to the
oversight and control of the Management Company ‘and such services shall be provided by the
Shared Employee exclusively in his- or her (_;apac_ity as a “supervised person” of, or “person
associated with”, the Management Company (as such terms are defined in Sections 202()(25) and
202(a)(17), respectively, of the Advisers Act),

(d) Each Party may continue to oversee, supervise and manage the services of
each Shared Employee in order to (1) ensure conipliance with the Party’s compliance policies and
procedures, (2) ensure compliance-with regulations applicable to the Party and (3) protect the
interests of the Party and its clients; provided that Staff and Services Provider shall (A) cooperate
with the Management Company’s supervisory efforts and (B) make periodic reports to the
Management Company regarding the adherence of Shared Employees to Applicable Law,
ineluding but not firhited 10 the 1940 Act, the Advisérs Act and thé United States Comimodity
Exchange Act of 1936, as amended, in performing the services hereunder.

(e) Where a Shared Employee provxdeb services hereunder through both
Parties, the Parties shall coopetate to énsure that all such services are performed consisteritly with
Applicable Law and relevant compliance controls and procedures designed.to prevent, among
other things, breaches in information security or the communication of ¢onfidential, proprietary or
material non-public information.

(D The Siaff and Services Provider shall ensure that each Shared Employee has
any registrations, qualifications and/or licenses necessary to provide the services hereunder.

(g)  The Parties will cooperate to ensure that information about the Shared
Employees is adequately and appropriately disclosed to clients, investors (and potential investors),
investment banks operating as initial purchaser or placément agent with respect to any Client or
Account, and regulators, as applicable. To facilitate such disclosure, the Staff and Services.
Provider agrees to provide, or cause to be provided, to the Management Company such information
asis-deemed by the Management Company to be necessary or appropriate with respect to the Staff
and Services Provider and. the Shared Employees (including, but not limited to, biographical
information about each Shared Employee).

(hy  The Parties shall cooperate to ensure that, when se required, each has
adopted a Code of Ethics mieeting the requirements of the Advisers Act (“Code of Ethicg™) that is
consistent with applicable faw and which is substantially similar to the other Party’s Code of
Lthics.
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(1) The Staff and Services Pr ovider shiall make rcasonably available for use by
the Management Company, ineluding through Shared Employees providing services pursuant to:
this Agreeinent, any relevant intellectual property and systems necessary for the provision of the
services hereunder,

M The Staft and Services Provider shall require that each Shared Employee:

(i) certify that he or she is subject to, and has been p10v1ded with, a
copy of each Party’s Code of Ethics and will make such reports, and seek prior clearance
for such actions and activitics, as may be required under the Codes of Ethics;

| (i)  'be subject to-the supervision and oversight of each Party’s officers
and directors, including without limitation its Chief Compliance: Officer (“CCO"-"_), which.
CCO may be the same Person, with respect to the services provided to that Party or:its,
clients;

(iif)  provide services hereunder and take actions hereunder only as
approved by the Management Conipany;.

(iv)  provide any information requested by a Party, as necessary to
comply with applicable disclosure or regulatory obligations;

(v) to the extent authorized to transact on behalf of the Management
Company or a Client or Account; take reasonable steps to ensure that any such transaction
is consistent with any policies and procedures that may be-established by the Parties and
all Applicable Asset Criteria and Cornicentrations; and

(vi)  act, at all times, in & manner consisient with the fiduciary duties and
standard of care owed by the Management Company to its members and direct or indirect
investors or to a Client or Account as well as clients of Staff and Services Provider by
seeking to ensure that,-among other things, information about any investment advisoly or
trading activity applicable to a particular elient or group of clients-is not used to benéfit the
Shared Employee, any Party or any other client or group of clients in contravention of such
fiduciary duties or _s__ta_nd_ard of .care,

(k)  Unless -spec‘iﬁ:cal-ly- authorized to do so, or appointed as an officer of
authorized person of the Management Company with such authority, no Shared Employee may-
contract on behalf or in the name of the Mandgement Company, acting as principal.

Section 2.04  Applicable Asset Criteria and Concentrations. The Management Company
will promptly inform the Staff and Services Provider in writing of any Applicable Asset Criteria
and Con¢entrations to which it agrees from time to time and the Staff and Services Provider shall
take such Applicable Asset Criteria and Coneentrations. into account when p10V1dm_g assistance
and advice in accordance with Section 2.02 above and any other assistance or advice provided in
accordance with this. Agreement.

Section 2.05  Compliance with Management Company Policies and Procedures. The
Management Company will from time to time provide the Staff*and Services Provider and the
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Shared Employees, if any, with any policy and procedure documentation which it establishes
internally and to which it is bound to adhere in conducting its business pursuant to regulation,
contract or otherwise. Subject to any other limitations in this Agreemeént, the Staff and Services
Provider will uge reasonable efforts to ensure any services it and the Shared Employees provide
pursuant to this. Agreement complies with or takes account of such internal policies and
procedures,

Section.2.06 Authority. The Staff and Services Provider’s scope of assistance and advice
hereunder is limited to the services specifically piovided for in this Agreement. The Staff and
Services Provider shall not assume or be deemed to assume any tights or obligations. of the
Managemenl Company under any other document or agreement to which the Management
Company is a party. Notwithstanding any other eéxpress or implied provision to the contrary in
this Agreement, the activities of the Staff'and Services Provider pursuant to this: Agreement shall
b subject to the overall policies of the Management Cormpany, as notified to the Staff and Services
Provider from fime to time. The Staff and Services Provider shall not have any duties or
obligations to the Management Company unless those duties and obligations are specifically
provided for in this Agreement (or in any amendmient, modification or novation hereto or hereof
to which the Staff and Services Provider is a party).

Section 2.07 Third Parties.

(a) The Staff and Services Provider may employ third parties, including its
affiliates, to render advice, provide assistance and to perform any of its duties under this
Agreement; provided that notwithstanding the employnient of third parties for any such purpose,
the Staff and Services Provider shall not be relieved of any of its obligations or liabilities: under
this Agreement.

(by In prowdlng services hereunder, the Staff and Services Provider may rely
in good faith upon and will incur no ]1ab111ty for relymg upon advice of: nationally recognized
counsel (which may be counsel for the Management Company, a Client or Account or any Affiliate
of the foregoing), accountants or othier advisers.as the Staff and Services Provider detertnines, in
its sole discretion, is reasonably appropriate in connection with the services provided by the Staff
and Services Provider under this' Agréement.

Section 2.08 Management COmpany to Cooperate with the Staff'and Services Provider.
In furtherance of the Staff and Services Provider’s obligations under this Agreement the.
Management Company shall cooperate with, provide to, and fully inform the Staff and Services
Provider of, any and all documents and:information the Staff and Services Provider reasonably
requires to perform its obligations under this Agreement.

Section 2.09  Power of Attorney. If the Management Comparny considers it necessary for
the provision by the Staff and Services Provider of the assistance and advice under this Agreement
(after consultation with the Staff and Services Provider), it may appeint the Staff and Services
Provider as its true and lawful agent and attorney, with full power and authority in its name to-sign,
execute, eertify, swear to, acknowledge, deliver, file, receive and record any and all documents.
that the Staff and Services Provider reasonably deems appropriate or necessary in connection with.
the execution and settlement of acquisitions of asséts as directed by the Management Company

000069



Case 21-03010-sgj Doc 1-3 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cese 3227 MuurfehiBHe FRRstMPHPR0 FRege 6 affSBR  FReys D 3RAD)

and the Staff and Services Provider’s powers and duties hereunder (which for the aveidande of
doubt shall in no way involve the discretion and/or authority of the Management Company with
regpect fo investments). Any such power shall be revocable in the sole discretion of tlie
Management Company.

ARTICLE III
CONSIDERATION AND EXPENSES
_ Section 3.01  Consideration. A compensation for its performance of its obligations as
Staff and Services Provider under this Agreement, the.Staff-and Services Provider will be entitled

to-receive a flat fee-of $168,000 per month (the “Staff and Services Fee™), payable monthly in
advance on the first business day of each month.

Section 3.02  Costs and Expenses, Each party shall bear its own expenses; provided that
the Management Company shall reimburse the Staff and Services Provider for any and all costs
and expenses that may be borne properly by the Management Compaiy.

Section 3.03 Deferral. Notwithstanding anything to the contrary contained herein, if on
any date the Management Company determines that it would not have sufficient funds available
10 it to make a payment of Indebtedness, it shall have the right to defer any all and amounts payable
to the Staff and Services Provider pursuant to this Agreement, including any fees and expenses;
provided that the Management Company shall promptly pay all such amounts on the first date
thereafter that sufficient amounts exist to make payment thereof.

ARTICLE IV
REPRESENTATIONS AND COVENANTS

Section 4.01 Representations: Each of the Parties héreto represents and warrants that:

(@) It has. full power and authority to execute and deliver, and to perform its
obligations under, this Agreement;

(b}  this Agreement has been duly authorized, executed and delivered by it and

constitutes its valid and binding, obligation, enforceable in accordance with its terms except as the

enforceability hereof may be subject to (i) bankruptey, insolvency, reorganization moratorinm,

receivership, conservatorship or other similar laws how or hereafter in efféct relating to cteditors’

rights and (ii) general principles.of equity (1'.egard1e'ss_ of whether such enforcement is considered
in-a proceeding, in equity or at law); o

(©) no-¢onsent, approval, anthorization or-or der of or declaratiof. or fllmg with

any Governmental Authority is requlred far the execution of this"Agreement or the: performance
by it of its duties heteunder, exeept such as have been duly rade-or obtained; and

(d)  neither the execution and delivery of'this Agreement nor the fulfiliment of

lie terrhs hereof conflicts with or results in a breach or violation of any of the terms or provisions
of; or constitutes a default under, (i) its constituting and organizational documents; or (ii) the terms:
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of any miaterial indenture, contract, lease, mortgage, deed of trust, note, agreement or other
evidence of indebtedness or other material agreement, obligation, condition, covenant or
instrument to which it is a party of by which it is bound.

ARTICLE V

COVENANTS

Section' 5.01 Compliance: Advisory Restrictions.

(a) The Staff and Services Provider shall reasonably cooperate with the
Management Company in connection with the Management Company®s compliance with its
nolicies and procedures relating to oversight of the Staff and Services Provider, Specifically, the.
Staff and Services Provider agrees that it wil] provide the Management Company with reasonable.
access to information relating to the performance of Staff and Services Provider's obligations
under this Agreement.

(b)  This Agreement is-not intended to and shall not constitute an assighment,
pledge or transfer of any portfolio management agreement or any part thereof. Itis the express
intention of the parties heteto that this Agreement and all services performed hereunder comply in
all respects with all (a) applicable contractual provisions and restrictions contained in each
portiolio management agreement, investment management agreement or similar agrecment and
each document contemplated thereby; and (b) Applicable Laws (collectively, the “Advisory
Restrictions”™). If any prowsmn of this Agreement is determined to be in violation of any Advisory
Restriction, then the services to be provided under this Agreement shall automatically be limited
without action by any pérson or entity, réduced or modified to the extent necessary and appropriate
to be enforceable to the-maximum extent permitted by such Advisory Restriction. '

Section 5.02 Records; Confidentiality.

_ The Staff and Services Provider shall maintain or catse to be maintained
appropriate books of account and records-relating to its services. performed hereunder, and such
books of account and records shall be accessible for inspection by representatives of the
Management Company and its accountants and other agents at any time during normal business
hours and upon not less than three (3) Business Days’ prior notice; provided that the Staff and
Services Provider shall not be-obligated to provide access to any non-public information if it in
good faith determines that the disclosure of such information would violate any applicable law,
regulation or contractual arfangemenit.

The Staff and Services Provider shall follow its customary procedures to keep
confidential any and all. information obtained in connection with the services rendered hereunder
that is either (a) of'a type that would ordinatily be. consideted proprietary or c¢onfidential, such as
information concerning. the. composition of assets, rates of return, credif quality, structure or
ownership of securities, or (b) designated as confidential obtained in conriection with the services
rendered by the Staff and Services Provider hereunder and shall not disclose any such information
to non-affiliated third parties, except (i) with the prior written consent of the Management
Company, (ii) such information as a rating agency shall reasonably request in connection with its

10
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rating of notes issued by a CLO or supplying credit estimates on any.obligation included in the:
Portfolio, (iif) in conneciion with establishing trading or investment accounts or otherwise in
contiection with effecting transactions on behalf of the Management Company or any Client or
Account for which the Management Company serves as portfolio manager ot investment manager
or.in a similar capacity, (iv) as-required by (A) Applicable Law-or (B) the rules or regulations of
any selfiregulating ofganization, body or official having jurisdiction over the Staff-and Setvices
Provider or any of its Affiliates, (v) to its professional advisors. (mcludmg, without limitation,

legal, tax and accounting advisors), (vi) such information as shall have been publicly dlsclosed_
other than in known violation of this Agréement or shall have been obtained by the Staff and
Services Provider on a non-confidential basis, (vii) such information as is necessary or-appropriate
to disclose so' that the Staff and Services Provider may perform its duties hereunder, (viii) as
expressly permitted in the final offering memorandum or any definitive. transaction documents
relating to any Client or Account, (ix) information relating to performance of the Portfolio as may:
be used by the Staff and Services Provider in the ordinary course of its business ot (%x) such
information as is Ioutmely disclosed to the trustee, custodian or collateral administrator of any
Client or Account in connection with such trustee’s, custodian’s or collateral administrator’s
performance of its obli gations under the transaction documents related to such Client or Account.

Notwithstanding the foregoing, it is agréed that the Staff and ‘Services Provider may disclose
without the consent of any Person (1) that it is serving as staff and services provider to the
Management Company, (2) the nature, aggregate principal amount and overall performance of the
Portfolio, (3) the amount ‘of earnings on the Portfolio, (4) such other information about the
Management Company, the Portfolio and the Clients or Accounts as is customarily disclosed by
staff and services providers to management vehicles similar to the Management Company, and (5)
the United States federal income tax treatment and United Statés federal incotne tax striicture of
the transactions contemplated by this Agreement and the related documents and all materials of
any kind (including opinions and other tax analyses) thal are provided to them reélafing to such
United States federal income tax treatment and United States income tax structure. This
authorization to disclose the U.S: tax treatment and tax structure does not permit disclosure of
information identifying the Staff and Services Provider, the Clients ot Accounts or any othef party
to the transactions contemplated by this Agreement (except to the exfent such information s
relevant to U.S. tax structure or tax treatment.of sach transactions).

ARTICLE VI
EXCULPATION AND INDEMNIFICATION

Section 6.01  Standard of Care. Except as otherwise expressly provided herein, cach
Covered Person shall discharge its duties under this. Agreement with the care, skill, prudence and
diligenice under the circumstances then prevailing that a pradent person acting in a like capacity
and familiar with such matters would use in the conduct of an enterprise of a like character and
with like aims. To the extent not ificonisistent with the foregoing, each Covered Person shall follow-
its customary standards, policies and procedures in performing its duties hereunder. No Cevered
Person shall deal with the income or assets of the Management Company in such Covered Person’s
own interest or for its own account. Each Covered Person in its respective sole and absolute
discretion may separately-engage or invest in any other-business ventures, including those that may’
be in competition with the Management Company, and the Management-Company will not have
any rights in or to such ventures or the iricome or profits derived therefrom
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Section 6.02 Exculpation. To the fullest extent pérmitted by law, no Covered Person will
be liable to the Management Company, any Member, or any shareholder, partner or member
thereof, for (i) any acts or omissions by such Covered Person arising out of or in connection with
the conduct of the business of the Management Company or its General Partner, or any investment
made or held by the Management Company or its General Partner, unless it is detérmined
ultimately by a court of competent _]uusdlctlon in a-final nonappealable judgment, to be the result
of gross negligence or to constitute fraud or willful misconduct (as interpreted under the laws of
the State of Delaware) (cach a “Disabling Conduct™) on the part of such Covered Person, (if) any
act or omission of any Investor, (iii) amy mistake, grossnegligence, misconduct or bad faith of any
employee, broker, administrator or other agent or representative of such Covered Person, provided
that such employcc broker; administrator or agent was selected, engaged or retained by or on
behalf of such Covered Person with reasonable care, or {iv) any consequential (including loss of
profit), indirect, special or punitive damages. To the extent that, at law ot in equity, any Covered
Person has duties (including fiduciary duties) and liabilities relating thereto to the Management
Company or any Membér, no Covered Pérson acting under this Agreement shall be liable to the
Management Company or to any such Member for its good-faith reliance on the provisions of this
Agreement. The exculpations set forth in this Section 6.02 shall exculpate any Covered Person
regardless of such Covered Person’s sole, comparative, joint, ‘concurrent, or subséquent
negligence.

To the fullest extent permitted by law; no Covered Person shall have any personal liability
to the Management Company or any Member solely by reason of any chanige in U.S, federal, state
or local or foreign income tax laws, or in interpretations thereof, as they apply 1o the Management
Company or the Members, whether the change occurs through legislative, judicial or
administrative action.

Any Covered Person in its sole and absolute discretion may consult [egal counsel,
accountants or other advisers selected by it, and any -act br oniission takén, or made in good faith
by such Person on behalf of the Management Company or in furtherance ‘of the business of the
Management Company in good-faith reliance on and in accordance with tlie advice of sich
counsel, accountants or other-advisers shall be full justification for the act or omission, and to the
fullest ex_tent' permitted by applicable law, no Covered Person shall be liable to the Management
Company or any Member in so acting 6r omitting to act if such cotmsel;, accountants or other
advisers were selected, engaged or retained with reasonable care.

Section 6.03 Indemnification by the Managemént Company. The Management
Comipany shall and hereby does, to the fullest extent permitted by applicable law, indemnify and

hold harmless any Covered Person from and'against any and all elaims, causes of action (including,
but miot lirhited to, strict liability, negligence, statutory vielatien, regulatory violation, breach of
contract, and all other torts and claims arising under common law), demands, liabilities, costs,
expenses, damages, losses, suits, proceedings, judgments, assessments, actions and other
liabilities, whether JudICIal adm1n1strat1ve ‘investigative or otherwise, of whatever nature, known.
or unknown, liquidated or unliquidated (“Claims”), that may -accrue to or be-incurred by any
Covered Person, or in which any Covéred Person may become involved, as a party or otherwise,
or with which any Covered Person may be threatened, rélating to or arising out of thé investment
or other activities of the Management Company or:its General Partner, or activilies undertaken in
connection with the Management Company or its General Partner, or otherwise relating to or
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arising out of this Agreement, including amounts paid in satisfaction of judgments, in compromise
or as fines or penalties, and attorneys’ fees and expenses incurred in comnéction with the
preparation for or defense or disposition of any investigation, action, suit, arbitration or other
proceeding (a “Proceeding”), whether civil or criminal (all of such Claims, amounts and expenses
referred to therein are referred to collectively as “Damages™), except to the extent that it shall have
been determined ultimately by a court of competent jurisdiction, in a final nonappealable
judgment, that such Damages arose primarily from Disabling Conduct of such Covered Person,

The termination of any Proeeeding. by settlement, judgment, order, conviction or upon a plea of
nolo contendere or its equivalent shall not, of itself, create a presumption that any Damages relating:
to such settlement, judgment, order; conviction or plea of nolo contendere or its equivalent or
otherwise relating to such Proceeding arose primarily from Disabling Conduct of any Covered
Persons. Any Covered Person shall be indemnified under the terms of this Section 6.03 fegardiess
of such Covered Person’s sole, comparative, joint, concurrent, or subsequent negligence.

Expenses (including atforneys” fees) incurred by a Covered Person in defense or seftlement
of any Claim that may be subject to a right of indemnification hefeunder shall be advanced by the
Management Company prior to the final disposition thereof npon receipt of & written undertaking
by or on behalf of the Covered Person to repay the amount advanced to the extent that it _s_hallzbe_
determined ultimately by a court of competent jurisdiction that the Covered Person is niot entitled
to be indemnified hereunder. The right of any Covered Persons to the indemnification provided
herein shall be cumulative of, and in addition to, any and all rights to which the Covered Person
may otherwise be entitled by contract or-as a matter of law or equity and shall be extended to the
Covered Person’s successors, assigns and legal representatives. Any judgments against the
Managemeént Company and/or any Covered Persons in respect of which such Covered Person is
entitled to indemnification shall first be satisfied from the assets of the Management Company,
including Drawdowns, before such Covered Person is responsible therefor.,.

Notwithstanding any provision of this Agreement to the contrary, the provisions of this.
Section 6.03 shall not be construed so as te provide for the indemnification of any Covered Person
for any liability (including liability under Federal securities laws which, under certain
circumstances, impose. liability even on persons that act in good faith), to the extent (but enly to
the extent) that such indemnification would be in violation of applicable law, but shall be construed
so as to effectuate the provisions of this Section 6.03 to the fullest extent permitted by law.

Section 6.04 Other Sources of Recovery ete. The indemnification rights set forth in
Section 6.03 are in additien to, and shall not exclude, limit or otherwise adversely affect, any other
indemnification or similar rights to which any Covered Person may be entitled. If and fo the extent
that other sources of reeovery (including proceeds of any applicable policies of insurance or
indemnification from’ any Person in which any of the Clients or Accounts has an investment) ate
available to any Covered Person, such Covered Person shall use reasonable efforts fo obtain
recovery from such other sources before the Company-shall be required to make any payment in
respect of its indemnification obligations hereunder; provided that, if such other recovery is not.
available without delay, the Covered Person shall be entitled to such payment by the Managemient
Company and the Management Company shall be entitled to reimbursement out of such other
recovery when and if obtained,
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Section 6.05  Rights_of Heirs. Successors and Assigns. The indemnification tights
provided '-b_y Section 6.03 shall. inure to the benefit of the heirs, executors, administrators,
suecessors and assigns of each Covered Person.

Section 6.06 Reliance. A Covered Person shall incur no liability to the Management.
Company or any Member in acting upon any signature or writing reasonably believed by him, her
or it to be genuine, and may rely in good faith oni a certificate signed by an officer of any Person
in order to ascertain any fact with respect to such Person or within such Person’s knowledge. Each
Covered Person may act directly or through his, her or its agents or attorneys.

ARTICLE VII
TERMINATION

Section 7.01  Termination. Either Party may terminate this Agreement at any time upon
at least thirty (30) days’ written notice to the other.

ARTICLE VIII
MISCELLANEOUS

Section 8.01 Amendrhents. This Agreement inay not be amendéd or modified exeept by
an insttument in writing signed by each Party.

Section'8,.02 Assienment and Delegation..

(a) Neither Party may assign, pledge, grant or otherwise encumber or transfer
all or any part of its rights or responsibilities under this Agreement, in whole or in part, except (i)
as provided in-clauses (b} and (¢) of this Section 8.02, without the prior written consent of the other
Party and (ii) in accordance with Applicablé Law.

(b) Excep‘t as otherwise provided in. this Section 8.02, the Staff and Services.
Provider may not assign its rlghts or responsibilities under this Agreement unless (i) the
Managenent Company conserits in writing thereto and (if) such-assignment is made in accordance
with Applicable Law.

(¢c)  The Staff and Services Provider may, without satisfying any of the
conditions of Section 8. 02(a) other than ¢lause (i1) thereof, (1) assign any-ofits rights or obligations
under this Agreement to an Affiliate; provided that. such Affiliate (i) has demonstrated ability,
whether 4s an entity or by its principals and employees, to professionally-and competently perform
duties-similar to those imposed upon the Staff and Services Provider pursuant to this Agreement:
and (i) has the legal right arid capagcity to act as Staff'and Services Provider under this Agreement,
or (2) enter into (or have its parent enter into) any consolidation or amalgamation with, or merger
with or into, or transfer of all or substantially all of its assets 1o, another entity; provided that, at
the time of such consolidation, merger, ‘amalgamation ot transfer the resulting, surviving or
transferee entity assumes. all the obligations of the Staff and Services Provider under this
Agreement generally (whether by operation of law or by contlact) and the other entity is a
continuation of the Staff and Services Provider in another corporate or-similar form and has
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substanually the sarne staff; provided further that the Staff and Services Provider shall deliver ten
(10) Business Days’ prior notice to the Management Company of any assignment or combination
made pursuant to this sentence, Upon the execution and delivery of any such assignment by the
assignee, the Staff and Services Provider will be released from further obligations pursuant to this
Agreement except to the extent expressly provided herein.

Section 8.03 Non-Recourse: Non-Petition.

(a) The Staff and Services Provider agrees that the payment of all amounts to
which it is-entitled pursuant to this Agreement shall be payable by the Management Company only
to the extent of assets held in the Portfolio.

(b) Notwithstanding anything to the contrary contained herein, the hablhly of
the Management Company to the Staff and Services Provider hereunder is limited in récourse o
the Poitfolio, and if the proceeds of the Portfolio followirig the liquidation thereof are insufficient
to meet the obligations of the Management Company hereunder in full, the Management Company
shall have no further liabilityin respect of any such outstanding obligations, and such obligations
and all claims of the Staff and Services Provider or any other Person agamst the Management
Company hereunder shall thereupon extinguish and not thereatter revive. The Staff and Services
Provider accepts that the obligations of the Management Company hereunder are the corporate
obligations of the Management Company and are not the obligations of any employee, member,
officer, director or administrator of the Management Company and no action may be taken against
any such Person in relation to the ¢bligations of the Management Company hereunder.

(c) Notwithstanding anything to the contrary contained herein, any Staff and
Services Provider agrees not to institute against, or join any other Pérson in instituting against, the
Management Company any bankruptcy, reorganization,. arrangement, insolvency, moraterium or
liquidation proceedings, or other proceedings under United States federal or state bankruptcy laws,
or sirnilar laws until at least ohe year and one day (o, if longer, the then apphcable preference
period plus one day) after the payment in full all amounts payable in respect of any Indebtedness
incurred to finance any portion of the Portfolio; provided that nothing in this provision shali
preclude, or be deemed to stop, the Staff and 'S_ervfiees Provider from taking any action prior to the
expiration of the aforementioned one year and one day period (or, if longer, the. applicable-
preference period then in effect plus one day) in (i) any case or proceeding voluntarily filed or
commenced by the Management Company, or (ii}. any involuntary insolvency proceeding filed or
comimenced against the Management Company by-a Person other than the Staff and Services
Provider.

(@ The Management Company hereby acknowledges-and agrees that the Staff
and Services Provider’s obligations hereurider shall be solély the: corporate obhgatlons of the Staff
and Services Provider, and are not the obligations of any employee, member, officer, director or
administrator of the Staff and Services Provider and no action may be taken against any. such
Person in relation to the obligations of the Staff"and Services Provider hereunder.

(e) The provisions of this Section 8.03 shall survive termination of this
Agreement for any reason whatsoever,
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Section 8.04 Governing Law,

{a) This Agreement shall be governed by, and construed in aceordance with,
the laws of the State of Texas, The Parties unconditionially and ifrevocably consent to the exclusive
jurisdiction of the courts located in the State of Texas and waive any objection with respect thereto,
for the purpose of any action, suit or proceeding arising out of or relating to this Agresment or the
transactions contemplated hereby.

(b)  The Parties irrevocably agree for the benefit of each other that the courts of
the State of Texas and the United States District Court located inthe Northern District of Texas in
Dallas are to have exclusive jurisdiction to settle- any dispuies (whether contractual: or non-
contractual) which may arise out of or in connection with this Agreement and that accordingly any
action drising out of or in connection therewith (together referred to as “Proceedings™) may be
brought in such courts. The Parties irrevocably submit to the jurisdiction of such courts and waive
atiy objection which they imay have now or hereafter to the laying of the venue of'any Proceedings:
in any such court and any claim that any Proceedings have been brought in an inconvenient forum
and further irrevocably agree that a judgment in any Proceedings brought in such courts shall be
conclusive and binding upon the Parties and may be enforced in the courts of any other jurisdiction.

Section 8.05 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHTS
IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED
HEREON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS
AGREEMENT, EACH PARTY HERETO ACKNOWLEDGES AND AGREES THAT IT HAS
RECEIVED FULL AND SUFFICIENT CONSIDERATION FOR THIS PROVISION AND
THAT THIS PROVISION IS A MATERIAL INDUCEMENT FOR ITS ENTERING INTO THIS
AGREEMENT:

‘Section 8.06 Severability. The provisions of this. Agreement are independent -of and
severable from each other, afid no provision shall be affected or rendered invalid or utienforeeable
by virtue of the fact that for any reason any other or others of them may be invalid orunenforceable
in'whole or in part. Upon such determination that any-term or other provision is invalid, illegal or
incapable of being enforced, the Parties shall negotiate in good faith to modify this Agreentent so.
as to efféct the original intent of the Parties. '

‘Section 8.07 No Waiver. The performance of any condition or obllgatlon imposed upon
any Party may be waived only upon the written consent of the Parties. Such waiver shall be-limited
to. the terms thereof and shall not constitute a waiver of any other condition or ebligation of the
othet Party. Any failure by any Party td enforce any provision shall iiot constituté a waiver of that
or-any other prevision or this Agreement,

Section 8.08 Counterparts: This Agreement may be executed in any number of
counterparts by facsithile or other written or electronic form of communication, each of which
shall be deemed to be an original as against any Party whose signature appears thereon, and all of
which shall togéther constitute one and the same instrument.. This Agreement shall become
binding when one or more counterparts hereof, individually or taken together, shall bear the
signatures of all of the Parties reflected hercon as the signatories.
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Section 8.09 Third Party Beneficiaries. This Agreenient is for the sole benefit of the
Parties hereto and their permitted assigns and nothing herein express or implied shall give or be-
constriied to give to any Person, othei than the Parties hereto and such permitted assi gns, any legal
or equitable rights hereunder, For avoidance of doubt, this Agreement is not for the benefit or and
i$ not enforceable by any Shared Employee, Client or Account or any investor (directly or
indirectly) in the Management Company.

Section 8.10 No Partnership or Joint Venture. Nothing set forth in this Agreement shall.
constitute; or be construed to create, an employment relationship, a partnership or a joint venture
between the Parties. Except as expressly provided herein or in any other written agreement
between the Parties, no Party has any authority, express or implied, t6 bind or to incur liabilities
on behalf of, or in the name of, any other Party.

Section 8,11 Independent Contractor. Notwithstanding anything to the contrary,. the
Staff and Sérvices Provider shall be deenied to be an independent contractor and; éxcept as
expressly provided or authorized herein, shall have no authority to act for or represent the
Management Company or any Client or Account in which the Management Company acts as
portfolio manager or investment manager or in a similai capacity in any manner of otherwise be.
deemed an agent of the Management Company or-any Client or Account in which the Management.
Coriipany acts as portfolio manager or investrient manager ot in a similar capacity.

Se_c’ﬁOn 8.12 Wti.tten Disclosure Statement. The Management Company acknowledges
receipt of Part 2 of the:Staff'and Services Provider's Form ADV, as required by Rule 204-3 under.
the Advisers Act, on or before the date of execution of this Agreement.

Section 8.13 Headings. The descriptive headings contairied in this Agreement are for
convenience of reference only and shall not affect in any way the meaning or interpretation of this
Agreement.

Section 8.14 Entire Agreement. This Agreement constitutes.the entire agreement of the.
Parties with respect to the subject matter hereof and supersedes all prior agreements and
undertakings, both written and oral, between the Parties with respect to such subject matter.

Section 8.15 Naotices. Any notice or demand to any Party to be given, made or served
for any purposes under this Agreement shall be given, made of served by sending the same by
overnight mail or email transmission or by delivering it by hand as follows:

(@)  If to the Management Company:

NexPolnt Advisors, L.P.
200 Crescernt Court
Suite 700

Dallas, TX 75201
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(b)  Iftothe Staff and Seérvices Provider:
Highland Capital Management, L.,
300 Crescent Court
Suite 700
Dallas, TX 75201

or to' such other address or email address as shall have been notified.to the other Parties.

[The remainder of this page intentional Zy left blank. ]
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IN WITNESS WHEREOF, each Party has caused this Agreement to be executed as of the
date hereof by its duly authorized representative,
NEXPOINT ADVISORS, L.P.

By: NexPoint Advisors GP, LLC, its
(General Partner

‘By: - :
Name: Frank Waterhouse
Title: Treasurer

HIGHLAND CAPITAL
MANAGEMENT, L.P.

By: Strand Advisors, Inc., its General
Partner

Name: Frank Waterhouse
Title: Treasurer
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November 30, 2020

NexPoint Advisors, L.P.
200 Crescent Court, Suite 700
Dallas, Texas 75201

RE: Termination of Amended and Restated Shared Services Agreement, dated
January 1, 2018, and among Highland Capital Management, L.P.
(“HCML.P”), and NexPoint Advisors, L.P. (the “Agreement”).

To Whom It May Concern:

As set forth in Section 7.01 of the Agreement, the Agreement is terminable at will upon at least
30 days advance written notice.

By this letter, HCMLP is notifying you that it is terminating the Agreement. Such termination
will be effective January 31, 2021. HCMLP reserves the right to rescind this notice of
termination.

Please feel free to contact me with any questions.

Sincerely,

HIGHLAND CAPITAL MANAGEMENT, L.P.

/s/ James P. Seery, Jr.

James P. Seery, Jr.
Chief Executive Officer
Chief Restructuring Officer

DOCS_NY:41547.2 36027/002
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Execution Version

Highland Capital Management LP
300 Crescent Court, Suite 700
Dallas, Texas 75201

NexPoint Advisors, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Highland Capital Management Fund Advisors, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

January 30, 2021
Ladies and Gentlemen:

This letter agreement (the “Letter Agreement”) is entered into by and among Highland Capital
Management LP (“HCMLP”), NexPoint Advisors, L.P. (“NPA”), and Highland Capital
Management Fund Advisors, L.P. (“‘HCMFA”).

Reference is made to the following agreements (as amended to date, the “NPA Services
Agreements”):

1. Amended and Restated Shared Services Agreement dated effective as of January 1, 2018
by and between NPA and HCMLP

2. Payroll Expense Reimbursement Agreement dated as of May 1, 2018 by and between
NPA and HCMLP (as amended by Amendment Number One December 14, 2018)

Reference is made to the following agreements (as amended to date, the “HCMFA Services
Agreements” and together with the NPA Services Agreements, the “Services Agreements”™):

1. Second Amended and Restated Shared Services Agreement dated effective as of
February 8, 2013 by and between HCMFA and HCMLP

2. Payroll Expense Reimbursement Agreement dated as of May 1, 2018 by and between
HCMFA and HCMLP (as amended by Amendment Number One December 14, 2018)

Pursuant to termination notices delivered by HCMLP to each of NPA and HCMFA, each of the
Services Agreements is scheduled to terminate in accordance with its terms on January 31, 2021.

NPA hereby represents and warrants to HCMLP that it has paid to HCMLP in cash, by wire
transfer on the date of this Letter Agreement, an amount equal to $210,000. HCMFA hereby
represents and warrants to HCMLP that it has paid to HCMLP in cash, by wire transfer on the
date of this Letter Agreement, an amount equal to $360,241 (together with the payment from
NPA referenced in the prior sentence, the “Pre-Paid Fees”).

ActiveUS 185052458v.2

000084



Case 21-03010-sgj Doc 1-5 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cee 3227 [DumrumeatdGiD FHICIHHAPR e SR afS8R AR D 3BRD

Subject to and in reliance upon the payments by NPA and HCMFA of the Pre-Paid Fees,
HCMLP hereby agrees to continue the term of each of the Services Agreements for an additional
period of 14 calendar days, with the first of such calendar days being February 1, 2021 (the “
Extension Period”). Thereafter, the undersigned parties, HCMLP, NPA, and HCFMA agree and
acknowledge that each of the NPA Services Agreement and the HCMFA Services Agreement
will terminate automatically and without any further action or notice.

The Pre-Paid Fees to HCMLP are exclusive of any additional expenses incurred under the terms
of the Services Agreement during the Extension Period, which will be billed in arrears to NPA
and/or HCMFA as applicable.

Except as explicitly referenced in this Letter Agreement, the terms of the Services Agreements
shall remain in effect during the Extension Period. Each party to this Letter Agreement reserves
all rights it has, or may have, including all rights to pursue and defend any claims and/or causes
of action, with respect to any matter, agreement, or understanding not explicitly addressed in this
Letter Agreement. This Letter Agreement shall be governed by, and construed in accordance
with, the laws of the State of Texas, The undersigned parties unconditionally and irrevocably
consent to the exclusive jurisdiction of the exclusive jurisdiction of the United States Bankruptcy
Court for the Northern District of Texas, Dallas Division (which court, for purposes of this Letter
Agreement, is the only court of competent jurisdiction) and waive any objection with respect
thereto, for the purpose of any action, suit or proceeding arising out of or relating to this Letter
Agreement or the matters contemplated hereby.

Sincerely,
Highland Capital Management LP

-~

By: Jameg P. S€
Its: Chiéf Executive Officer

Agreed and Accepted:

NexPoint Advisors, L.P.

By:
Its:

Highland Capital Management Fund Advisors, L.P.

By:
Its:

ActiveUS 185052458v.2
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From: James Seery <jpseeryjr@gmail.com>

Sent: Wednesday, January 27, 2021 2:47 PM

To: Ethan Powell

Cc: Thomas Surgent

Subject: Response to KL Gates Letter Dated January 27, 2021
Mr. Powell:

| write to respond briefly to your counsel’s letter to me dated today. | will not be communicating with your counsel.

Initially, as | stated on the phone to you prior to your termination of my call, either the Funds’ Board is unaware of the actions
taken by the Funds in court over the past week or the Board is complicit in those actions. In my opinion, the Funds’ CCO
perjured himself multiple times yesterday, and the advisors and the Funds fabricated a false claim that HCMLP breached the
Advisors Act with respect to HCMLP’s management of certain CLOs. Based on our prior dealings, | would not have expected the
Funds and their Boards to participate in such a false narrative in the Bankruptcy Court and hope that it was a case of counsel
and the CCO hiding their tactics from the Board. We can address these issues at a later time.

With respect to the KL Gates letter, as the Board is aware, HCMLP has been pursuing a plan of reorganization that calls for
termination of the shared service agreements with the Funds and their advisors for months. HCMLP has given timely notice of
termination of the shared service agreements. As the Boards are further aware, for the past several months, HCMLP has
attempted to work on a transition of HCMLP employees to a Dondero controlled entity that could work with the Funds to
provide the services previously provided by HCMLP. And as | specifically told the Funds’ Board, that arrangement is dependent
on cooperation from Mr. Dondero as the person in complete control of the advisors. Since Mr. Dondero is also the portfolio
manager of the adviosrs, HCMLP assumes that the Board have been in regular communication with him about the transition,
especially since the termination notices were sent. KL Gates is correct that the shared service agreements and all services
thereunder terminate on January 31, 2021 (the “Termination Date”).

For the past several months, Mr. Dondero has refused to permit the negotiation of a transition arrangement on behalf of
advisors. In the past few weeks, HCMLP and its advisors have been attempting to work with Brian Collins and JP Sevilla (senior
HCMLP employees) to construct a transition arrangement based on the terms HCMLP has been proposing for months. Those
soon to be former HCMLP employees would form their own company (with other former HCMLP employees) to provide the
services to the advisors, the Funds, and others. We believe that arrangement is potentially close to agreement and will be
documented in a term sheet that will need to be executed prior to the end of the day on the Termination Date. If the term
sheet is agreed to, properly executed, and its conditions precedent are met, it will govern the respective parties’ arrangement
and the provision of services while final documents incorporating the agreement are drafted during the first two weeks of
February.

A key condition precedent is for the advisors and their related entities to pay all post-petition amounts due to HCMLP. (HCMLP
has already commenced actions to collect certain other amounts due to it from those related entities.). The total post-petition
amount owed is approximately $5.5 million.

HCMLP encourages the Board to reach out to Messrs. Collins and Sevilla to gain an understanding of the terms of the potential
transition arrangement, the counterparties ‘willingness to execute the term sheet, and the counterparties’ ability to timely
make the required payment.

| will not address the remainder of the KL Gates letter. By declining to address the letter, HCMLP does not agree with it, save
for the recognition that termination of the shared service agreements has been properly given and that the agreements and
services thereunder terminate on the Termination Date. HCMLP reserves all its rights and claims.
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Best. Jim
Jim Seery

631-804-2049
jpseeryjr@gmail.com
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By Email and FedEx

Board of Trustees of Highland Funds
c/o Stacy Louizos, Esq.

Blank Rome LLP

1271 Avenue of the Americas

New York, NY 10020
slouizos@blankrome.com

Ethan Powell, Trustee: ethanpowell@impactshares.org
John Honis, Trustee: Jhonis@RandAdvisors.com

Dr. Bob Froehlich, Trustee: drbobf@gmail.com

Bryan Ward, Trustee: bward2299@gmail.com

Ed Constantino, Trustee: enconstantino@gmail.com

February 8, 2021
Dear Members of the Board of Trustees:

| write regarding the transition of the Shared Services (as defined below) provided by
Highland Capital Management LP (“HCMLP”) to NexPoint Advisors, L.P. and Highland
Capital Management Fund Advisors, L.P. (the “Fund Advisers”), which serve as
investment advisers to the investment companies registered under the Investment
Company Act of 1940 that are overseen by the Board (collectively, the “Funds”).

As you are aware, HCMLP provides certain back- and middle-office services,
administrative, infrastructure, and other services to the Fund Advisers under Shared
Service Agreements between HCMLP and the Fund Advisers (the “Shared Service
Agreements”). These services include office space and facilities, personnel
sharing/human resources, information technology, trade desk services, compliance/risk
personnel, administrative, tax, document negotiation, valuation, and reporting services
as described more fully in the Shared Service Agreements (collectively, the “Shared
Services”).

As the Board is also aware, HCMLP gave the required advance notice of termination of
its services under the Shared Service Agreements more than two months ago, and has
extended that notice for an additional two weeks, solely to accommodate the Fund
Advisers’ need for additional time to transition services. Accordingly, February 14, 2021
is now the extended termination date of the Shared Services Agreements and related
Payroll Expense Reimbursement Agreements that form the basis of the services
provided by HCMLP to the Fund Advisers.

As of today, the Fund Advisers have not confirmed that they are prepared to fully service
the Funds without interruption following the termination. As discussed below, HCMLP is
in bankruptcy, has diminishing resources, and is subject to a creditor's committee and
plan of reorganization that does not contemplate HCMLP continuing to provide services
to the Fund Advisers after February 14, 2021. As a result, we are once again providing
the Board with notice that it must exercise its oversight responsibility over the Funds to
assure that there is a replacement service provider by February 15, 2021.
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Both before and after notice of termination was given, HCMLP has endeavored in good
faith to negotiate an appropriate transition of the shared services to a newly-formed
company (“NewCo”) that will be owned and operated by the very same employees that
oversee the provision of the shared services now (following their termination by HCMLP,
that is).

Our interest in transitioning this business and these employees is not simply a desire, it
is part and parcel of the reorganization and Chapter 11 restructuring plan for HCMLP
that was approved by the federal bankruptcy court this morning.

Unfortunately, our negotiations with the Fund Advisers to bring this matter to a
conclusion, while ongoing, have not resulted in an agreement. And indeed, the Fund
Advisers’ conduct at times has been counterproductive to the transition of these
services, requiring multiple instances of court intervention to prevent harm to HCMLP or
the estate.

HCMLP recognizes the potential consequences of a material disruption in the Fund
Advisers’ services to the Funds and their investors, and therefore has at all times sought
to ensure uninterrupted service to the Fund Advisers. Most recently we offered to
extend the termination date for an additional 14 days, despite not having been paid by
the Fund Advisers for our services for months prior to the extension. To be clear,
however, HCMLP is a debtor in bankruptcy and is winding down its operations and
employees. At some point shortly after February 14, HCMLP will no longer have the
resources to provide these services to the Fund Advisers. Moreover, the bankruptcy
creates uncertainty about future employment status for the HCMLP employees providing
services to the Fund Advisers, creating risk to our future ability to provide these services,
which we understand are necessary to the Funds.

We remain committed to attempting to transition the Shared Services to NewCo or any
other successor servicer selected by the Board and/or the Fund Advisers. We continue
to actively negotiate a binding term sheet that would ensure a smooth and successful
transition. We cannot complete this negotiation without the Fund Advisers’ participation
and agreement. For this reason, we reiterate that the Trustees must (i) make clear to
the Fund Advisers their shared commitment to that transition, and (ii) specifically
articulate to us their plan to ensure the Funds do not fail in the event the Fund Advisers
do not agree to a plan of transition.

Without waiver to our claims against the Fund Advisers, including the Fund Advisers’
material default in payments to HCMLP, in the interests of facilitating an orderly
transition by February 15, HCMLP is also prepared to make the web and e-mail domains
and data relevant to the shared services available to NewCo at the time of transition.

In closing, HCMLP has acted in good faith at all times to effectuate the orderly transition
of the Shared Services. Now that we face the loss of budget and personnel needed to
provide these services, | think we can agree that the interests of the Funds and their
shareholders are not served by the Fund Advisers’ refusal to bring this matter to closure
by the February 14 termination date. The solution is at hand and we see no reason why,
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with your commitment, the transition cannot be completed in an orderly fashion in
advance of that termination.

Sincerely,

HIGH MANAGEMENT, L.P.

Jafnes P. Seery, Jr.

Chief Executive Officer/Chief Restructuring Officer

1"="1""ActiveUS 185190916v.5" "" ActiveUS 185190916v.5

000092



Case 21-03010-sgj Doc 1-8 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cese B2ad2I7MS  MunumastGhl HRiEEWPHPR FRape8DafSER Ry D 333

EXHIBIT H

000093



Case 21-03010-sgj Doc 1-8 Filed 02/17/21 Entered 02/17/21 08:05:38 Desc
Cese 32ard27MS  MururatdtGhl HREWRA2ZHP2  FRege 0L affSBR  HReyp D 331

By Email

Board of Trustees of Highland Funds
c/o Stacy Louizos, Esq.

Blank Rome LLP

1271 Avenue of the Americas

New York, NY 10020
slouizos@blankrome.com

Ethan Powell, Trustee: ethanpowell@impactshares.org
John Honis, Trustee: Jhonis@RandAdvisors.com

Dr. Bob Froehlich, Trustee: drbobf@gmail.com

Bryan Ward, Trustee: bward2299@gmail.com

Ed Constantino, Trustee: enconstantino@gmail.com

February 12, 2021
Dear Members of the Boards of Trustees/Directors:

I write further to my letter of February 8, 2021 regarding the termination or transition of
the shared services provided by Highland Capital Management LP (“HCMLP”) to
NexPoint Advisors, L.P. and Highland Capital Management Fund Advisors, L.P. (the
“Fund Advisers”), which serve as investment advisers to the investment companies
registered under the Investment Company Act of 1940 that are overseen by the Board
(collectively, the “Funds”).

Specifically, I am writing to be sure that the current status from our perspective is clear to
you as HCMLP seeks to resolve this matter:

Negotiation of Term Sheet to Transition Services to an Alternative Service Provider

In my February 8th letter, I indicated that our negotiations with the Fund Advisers are
ongoing, but an agreement remains beyond our collective grasp. HCMLP believes that
we are at a point where there are no open material business issues. Our most recent draft
of the Term Sheet to the Fund Advisers provides the Fund Advisers with access to all
necessary information, systems, and data.

Specifically, under the Term Sheet, in exchange for the agreed upon fees, HCMLP will
agree to:

(1) provide access for employees and personnel of the Fund Advisers and their
subsidiaries to and use of the offices, and facilities of HCMLP in a manner consistent
with customary access and use by employees and shared personnel (of the newco) of the
Fund Advisers and their subsidiaries,

(i1) provide employees and personnel of the Fund Advisers with access to and use
of the systems and resources of HCMLP as set forth on an extensive schedule of vendor
agreements, software platforms, IT services, trading systems, administrative systems, and
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other resources, in each case as agreed by the parties, and

(i11) transfer to the Fund Advisers all of HCMLP’s rights title and interest in the
domain names required by the Fund Advisers. In turn, the cost of the leased space and
other Shared Resources will be shared by the parties as agreed on the detailed schedule
on an item-by-item basis, but generally reflecting a split of 60% payable by the Fund
Advisers and 40% payable by HCMLP (except with respect to rent where the split is 75%
payable by the Fund Advisers and 25% payable by HCMLP).

By way of background, after pushing to commence these negotiations since last summer,
we finally got some engagement from the Fund Advisers and provided the revised draft
Term Sheet to counsel for the Fund Advisers on January 28™. We have since collectively
revised the draft several times, including sending a draft on February 2nd and most
recently providing the current draft yesterday. We are prepared to execute the current
draft of the revised Term Sheet today.

We write to share this information with the Independent Trustees/Directors of the Funds
because HCMLP believes it cannot provide these services beyond February 19, 2021. It
is for you and your counsel to assess whether the Board should take steps to assure that
services to the Funds will be maintained beyond this date. Of course, our position is that
it is your fiduciary duty to meet that obligation. We are confident we have met our
obligations and are prepared to take steps to underscore that position.

February 19th Deadline

As you know, last November HCMLP provided the Fund Advisers with the requisite two
-month notice under the Shared Services Agreements. The Fund Advisers did not
arrange for an alternative service provider during this period, even though this issue has
been on the table since last summer.

Nonetheless, in the interest of reaching a good faith resolution, HCMLP extended the
termination of the shared services from January 31st to February 14th to provide
additional time for the Fund Advisers to transition. We have now agreed to further
extended the termination deadline an additional working week, to February 19%,
conditioned on payment. But we have reached the point where our obligations to the
Estate means that this is a firm deadline. After February 19th, HCMLP will not be in a
position to continue to provide services to the Fund Advisers. This will result in the
cessation of services that have been provided to the Fund Advisers, including, without
limitation, pricing, striking of daily net asset values, compliance support, trading systems,
email, and other IT functions. These services may be required for Funds’ shareholders to
purchase and sell shares of the Funds unless you have arranged alternative services from
a successor provider.

HCMLP stands ready to cooperate to transition necessary data and files to a successor
services provider identified by the Funds and/or the Fund Advisers.
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Fund Board Involvement

In my February 8th letter, I requested on behalf of HCMLP that the Board (i) make clear
to the Fund Advisers their shared commitment to that transition, and (ii) specifically
articulate to us their plan to ensure the Funds do not fail in the event the Fund Advisers
do not agree to a plan of transition.

We await a written position on these issues.

Sincerely,

HIG APITAL MANAGEMENT, L.P.

Jafnes P. Sezri..r
Chief Executive Officer/Chief Restructuring Officer
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Highland Capital Management LP
300 Crescent Court, Suite 700
Dallas, Texas 75201

NexPoint Advisors, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

Highland Capital Management Fund Advisors, L.P.
300 Crescent Court, Suite 700
Dallas, Texas 75201

February 11, 2021
Ladies and Gentlemen:

This letter agreement (the “Letter Agreement”) is entered into by and among Highland Capital
Management LP (“HCMLP”), NexPoint Advisors, L.P. (‘NPA”), and Highland Capital
Management Fund Advisors, L.P. (“HCMFA™).

Reference is made to the following agreements (as amended to date, the “NPA Services
Agreements”):

1. Amended and Restated Shared Services Agreement dated effective as of January 1, 2018
by and between NPA and HCMLP

2. Payroll Expense Reimbursement Agreement dated as of May 1, 2018 by and between
NPA and HCMLP (as amended by Amendment Number One December 14, 2018)

Reference is made to the following agreements (as amended to date, the “HCMFA Services
Agreements” and together with the NPA Services Agreements, the “Services Agreements”):

1. Second Amended and Restated Shared Services Agreement dated effective as of
February 8, 2013 by and between HCMFA and HCMLP

2. Payroll Expense Reimbursement Agreement dated as of May 1, 2018 by and between
HCMFA and HCMLP (as amended by Amendment Number One December 14, 2018)

Each of the Services Agreements was scheduled to terminate in accordance with its terms on
January 31, 2021, and in each case such termination was extended to February 14, 2021 by that
certain letter agreement by and among the undersigned parties dated January 30, 2021 (the “First
Extension Letter”). Now, the undersigned parties wish to further extend such terminations to
February 19, 2021 in accordance with the terms of this Letter Agreement.

NPA hereby represents and warrants to HCMLP that it has paid to HCMLP in cash, by wire
transfer on the date of this Letter Agreement, an amount equal to $75,000. HCMFA hereby
represents and warrants to HCMLP that it has paid to HCMLP in cash, by wire transfer on the
date of this Letter Agreement, an amount equal to $128,657 (together with the payment from
NPA referenced in the prior sentence, the “Pre-Paid Fees™).
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Subject to and in reliance upon the payments by NPA and HCMFA of the Pre-Paid Fees,
HCMLP hereby agrees to continue the term of each of the Services Agreements for an additional
period of 5 calendar days, with the first of such calendar days being February 15, 2021 (the
“Second Extension Period”). Thereafter, the undersigned parties, HCMLP, NPA, and HCFMA,
agree and acknowledge that each of the NPA Services Agreement and the HCMFA Services
Agreement will terminate automatically and without any further action or notice.

The Pre-Paid Fees to HCMLP are exclusive of any additional expenses incurred under the terms
of the Services Agreement during the Second Extension Period, which will be billed in arrears to
NPA and/or HCMFA as applicable.

Except as explicitly referenced in this Letter Agreement, the terms of the Services Agreements
(as extended by the shall remain in effect during the Second Extension Period. Each party to this
Letter Agreement reserves all rights it has, or may have, including all rights to pursue and defend
any claims and/or causes of action, with respect to any matter, agreement, or understanding not
explicitly addressed in this Letter Agreement. This Letter Agreement shall be governed by, and
construed in accordance with, the laws of the State of Texas, The undersigned parties
unconditionally and irrevocably consent to the exclusive jurisdiction of the exclusive jurisdiction
of the United States Bankruptcy Court for the Northern District of Texas, Dallas Division (which
court, for purposes of this Letter Agreement, is the only court of competent jurisdiction) and
waive any objection with respect thereto, for the purpose of any action, suit or proceeding arising
out of or relating to this Letter Agreement or the matters contemplated hereby.

Sincerely,

Highland Capital Management LP

TS

?y/ T s {5 aAy 79
(s:

CED o
Agreed and Accepted:

NexPoint Advisors, L.P.

Ey: %ustin Norris

Its: Executive Vice President
Highland Capital Management Fund Advisors, L.P.

By: Dustin Norris
Its: Executive Vice President
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Execution Version

CONFIDENTIAL BINDING TERM SHEET

This Confidential Binding Term Sheet (including the Schedules attached hereto, this “Term
Sheet”) is entered into effective as of February 12, 2021 (the “Effective Date”) by and among Highland
Capital Management, LP (“HCMLP”) and the following parties (collectively, the “NexPoint Parties”):
NexPoint Advisors, L.P. (“NPA”), and Highland Capital Management Fund Advisors, L.P. (“HCMFA”).

The NexPoint Parties and HCMLP collectively are referred to as the “Parties” and each of them
as a “Party”.

PREAMBLE

WHEREAS, HCMLP and the NexPoint Parties were parties to certain Shared Services
Agreements and Payroll Expense Reimbursement Agreement pursuant to which HCMLP provided
certain personnel and services to the NexPoint Parties in consideration of payments by the NexPoint
Parties for such shared services (the “Shared Services Agreements”).

WHEREAS, termination notices for such Shared Services Agreements were delivered to the
NexPoint Parties in accordance with the terms of such Shared Services Agreements.

WHEREAS, the Parties have been engaged in discussions and negotiations prior to and since the
delivery of such termination notices with respect to the potential extension of shared services by HCMLP
to the NexPoint Parties.

WHEREAS, HCMLP, NPA, and HCMFA have entered into a Letter Agreement dated January
31, 2021 which extends the Shared Services Agreements applicable to NPA and HCMFA, which
otherwise would have expired on January 31, 2021, for a 14-day period beginning on February 1, 2021.

WHEREAS, HCMLP, NPA, and HCMFA have entered into a Second Letter Agreement dated
February 11, 2021 which extends the Shared Services Agreements applicable to NPA and HCMFA,
which otherwise would have expired pursuant to the first Letter Agreement on February 14, 2021, for five
days through February 19, 2021.

WHEREAS, certain employees of HCMLP intend to form a new company (“Newco”) to provide
services similar to those provided under the Shared Service Agreements to the NexPoint Parties and other
third parties.

WHEREAS, the Parties wish to enter into a binding term sheet pursuant to which HCMLP will
provide certain access and resources to the NexPoint Parties in consideration of payments and other
agreements of the NexPoint Parties.

NOW, THEREFORE, in consideration of the covenants and agreements set forth in this Term
Sheet and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

I RESOURCES AND PAYMENTS

Section 1.1 Payment of Past Due Amounts. The NexPoint Parties will pay to HCMLP an
amount equal to $3,054,253 (the “Past Due Payment Amounts”) in immediately available funds as
follows: (i) $1,000,000 will be paid on the Effective Date and (ii) the balance shall be paid in fourteen

ActiveUS 185044344v.7
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equal monthly installments on the first business day of each month following the Effective Date. The
payment of the Past Due Payment Amounts will offset dollar for dollar amounts owed by the NexPoint
Parties to HCMLP after the filing of HCMLP’s bankruptcy petition on October 19, 2019, under the
Shared Services Agreements.

Section 1.2 Access to Premises; Office Space.

(a) Until the expiration of the current term of the HCMLP lease for 200 and 300 Crescent
Court, Dallas, Texas 75201 (the “Premises”) (April 30, 2022) (the “Lease”), employees and personnel of
the NexPoint Parties and their subsidiaries and affiliates shall be afforded by HCMLP access to and use of
the offices, and facilities of HCMLP located at the Premises in a manner consistent with customary access
and use of employees and shared personnel of the NexPoint Parties and their subsidiaries and affiliates,
and subject to any restrictions and conditions applicable under the Lease. Parties will work in good faith
to enter a sublease for no less than 75% of the Premises to NexPoint Parties at the lease-rate set forth on
Schedule A to this Term Sheet.

(b) In consideration of the access and use of the offices and facilities by employees and
personnel of the NexPoint Parties as set forth in Section 1.2(a), the NexPoint Parties shall make prompt
payments in cash, by wire transfer, to HCMLP or its designee in such amounts and at such times as are
set forth on Schedule A to this Term Sheet.

(©) For the avoidance of doubt the access and limited use of the offices and facilities by
employees and personnel of the NexPoint Parties as set forth in Section 1.2(a) shall not include sharing of
any HCMLP information (with all such information being deemed confidential and for the exclusive use
by and benefit of HCMLP employees and/or personnel) other than shared spaces such as conference
rooms, reception areas, restrooms, and dining areas. The parties acknowledge that there will be certain
areas subject to the exclusive use and control of either HCMLP or the NexPoint Parties as will be agreed
to in the Definitive Agreement or in the sublease, which may be entered into prior to the Definitive
Agreement. HCMLP information shall include all files, data, communications, and documents that are
maintained and utilized by personnel of HCMLP and/or its general partner that are not necessary for the
business of the NexPoint Parties, including without limitation all files, data, communications, and
documents relating to the bankruptcy of HCMLP, the management and affairs of HCMLP, personnel
matters of HCMLP, disputes to which HCMLP is a party, communications with counsel to HCMLP and
other outside advisors, and communications with the members of the board of the general partner of
HCMLP. Correspondingly, the parties agree that NexPoint Parties will continue to have, and HCMLP
will not interfere with, access to certain Shared Resources as defined below. Further, HCMLP shall use
reasonable efforts to avoid using or accessing any NexPoint Parties’ privileged (i.e., between any
NexPoint Party and its outside or external counsel) e-mails and privileged information housed on certain
Shared Resources, except as necessary to satisfy HCMLP’s regulatory or legal requirements

(d) HCMLP shall have no obligation to renew or extend the Lease beyond April 30, 2022.

(e) The NexPoint Parties shall, and shall ensure that their employees and personnel, comply
with and fulfill any obligations or responsibilities applicable to employees or personnel of HCMLP under
the Lease and other documents and policies governing the use of the offices and facilities hereunder
(including, but not limited to, the restriction against the access of any and all HCMLP information).

® The Parties acknowledge and agree that one or more of the Parties may engage Newco to
provide back-office services to such Party or Parties pursuant to a services agreement (or equivalent
agreement or arrangement) between such Party or Parties and Newco. To the extent a Party enters into
any such agreement or arrangement with Newco, the Parties shall cooperate to provide Newco personnel
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with reasonable access to the facilities and resources set forth in Schedule A to the extent reasonably
necessary for Newco to perform its services to such Party.

Section 1.3 Access to Certain Shared Resources.

(a) HCMLP shall provide employees and personnel of the NexPoint Parties with access to
and use of the systems and resources of HCMLP set forth on Schedule A to this Term Sheet (the “Shared
Resources”) during the periods set forth on Schedule A. Correspondingly, the parties agree that NexPoint
Parties will continue to have, and HCMLP will not interfere with, access to certain necessary Shared
Resources. For the avoidance of doubt, the parties agree that NexPoint Parties will have access to the
same books and records as available under the applicable Shared Services Agreements. Further, to the
extent permitted by the terms and agreements governing the Shared Resource, HCMLP agrees that
NexPoint Parties shall have the right to share or sublicense such Shared Resource at NexPoint Parties’
discretion.

(b) In consideration of the provision of Shared Resources by HCMLP to employees and
personnel of the NexPoint Parties as set forth in Section 1.3(a), the NexPoint Parties shall make prompt
payments in cash, by wire transfer, to HCMLP or its designee in such amounts and at such times as are
set forth on Schedule A to this Term Sheet. The NexPoint Parties shall pay all initial one-time payments
set forth on Schedule A to HCMLP as a single lump sum within 30 days after the date of this Term Sheet.
Thereafter, the NexPoint Parties shall make all monthly payments (or other periodic payments) set forth
on Schedule A to HCMLP on or before the first day of the calendar month (or other period) to which such
payment relates. All payment obligations of the NexPoint Parties under this Term Sheet shall be joint and
not several. Except with respect to such payment obligations, the obligations and liabilities of the
NexPoint Parties hereunder shall be several and not joint.

(©) Each such Shared Resource shall be renewed only to the extent necessary to remain
available to employees and personnel of the NexPoint Parties and HCMLP for such parties to perform
their duties consistent with past practices during such periods set forth on Schedule A. Thereafter, no
Party to this Term Sheet shall be responsible for extension or renewal of any such Shared Resource or to
provide access to any such Shared Resource with any other Party. The aggregate cost of any renewal
(even if such renewal extends beyond the term provided in Schedule A) shall be borne 60% by the
NexPoint Parties and 40% by HCMLP. The NexPoint Parties shall promptly pay their portion of such
renewal costs to HCMLP or its designee at the request of HCMLP at least five (5) Business Days (as
defined below) before the date such renewal payment is required to be made to the applicable vendor, and
assuming timely receipt of such portion, HCMLP shall timely make the full renewal payment to the
applicable vendor. For purposes of this Term Sheet, “Business Day” shall mean a day on which the New
York Stock Exchange is open for regular trading. The parties hereby agree to discuss the renewal of such
Shared Resource prior to renewal and agree that to the extent the one of the parties determines that a
Shared Resource no longer necessary for one or both of the parties to operate, then either (i) such vendor
contract shall not be renewed, or (ii) if renewed, such vendor contract shall be renewed and paid solely by
the party that needs the contract to operate.

(d) The NexPoint Parties shall, and shall ensure that their employees and personnel, comply
with and fulfill any obligations or responsibilities applicable to employees or personnel of HCMLP under
the policies governing the use of the Shared Resources hereunder.

Section 1.4 Unexpected Costs; Repairs. In the event it is necessary for the Parties to incur
any costs (e.g., in the case of breakdowns or repairs) for the continued functionality of the Shared
Services at their existing levels, such additional expenditures shall be (i) approved by HCMLP and NPA,
and (ii) borne 60% by the NexPoint Parties and 40% by HCMLP.
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Section 1.5  Failure to Pay; Cure Period. In the event a NexPoint Party fails to satisfy any
payments such NexPoint Party is obligated to make pursuant to this Term Sheet and such NexPoint Party
fails to cure such failure to make prompt payment within five (5) Business Days of receipt of notice of
such failure from HCMLP, HCMLP shall have the right to terminate access to all Shared Resources and
all respective agreements in connection with such Shared Resources with respect to all of the NexPoint
Parties. HCMLP further agrees that in the event that HCMLP fails to make any payment to a landlord or
Shared Resource vendor required to be made hereunder, the NexPoint Parties shall have the right to make
the payments necessary to retain such leased property, service or Shared Resource and deduct such the
amount of such payments from future payments due to HCMLP under the Term Sheet. If the amounts
paid by the NexPoint Parties exceed what would otherwise be due to HCMLP from such NexPoint
Parties, the NexPoint Parties may pursue recovery from HCMLP for such excess amount.

II. OTHER AGREEMENTS OF THE PARTIES

Section 2.1 Certain Benefit Plan Matters.

(a) On or before February 19, 2021, HCMLP and NPA shall enter into a mutually acceptable
Assignment and Assumption Agreement, pursuant to which HCMLP agrees to assign to NPA, and NPA
agrees to assume, effective as of January 1, 2021, all of the rights and obligations of HCMLP as the
“Primary Plan Sponsor” of the Highland 401(k) Plan, as amended and restated effective January 1, 2016
(as amended to date).

(b) HCMLP and NPA shall use reasonable best efforts to enter into a mutually acceptable
Assignment and Assumption Agreement (or equivalent agreement), pursuant to which HCMLP agrees to
assign to NPA or its designee, and NPA or its designee agrees to assume all of the rights and obligations
of HCMLP as the sponsor of Highland’s defined benefit plan (as amended to date).

(©) To the extent permitted under applicable law (including without limitation the Employee
Retirement Income Security Act of 1974) the parties agree to enter into an arrangement with respect to
employee benefit plan (including, without limitation, health, medical, dental, and other similar plans)
whereby, as soon as reasonably practicable, NPA shall admit and maintain each employee of HCMLP and
its sole limited partner of the Claimant Trust as a participant of each employee benefit plan (including,
without limitation, health, medical, dental, and other similar plans) maintained by or on behalf of NPA for
employees of NPA and/or the NexPoint Parties, on the same terms and subject to the same conditions as
such employees of NPA and/or the NexPoint Parties. The parties agree that the actual costs of such
employee benefit plans attributable to HCMLP employees shall be borne by HCMLP.

Section 2.2 Transfers of Property to NPA.

(a) As soon as reasonably practicable following the execution of this Term Sheet, HCMLP
shall transfer to NPA or its designee, all of HCMLP’s rights title and interest, if any, in the domain names
set forth on Schedule C to this Term Sheet (the “Domain Names”), and, to the extent possible, all
telephone numbers currently utilized exclusively by the NexPoint Parties. The NexPoint Parties shall
provide a list of such telephone numbers to HCMP as soon as practicable following the execution of this
Term Sheet and HCMLP and the NexPoint Parties shall meet and confer in good faith to confirm that
such telephone numbers are exclusively used by the NexPoint Parties.

(b) If the NexPoint Parties (i) make all payments required by this Term Sheet (and any other
Definitive Agreement that supersedes this Term Sheet), (ii) fulfill all of their obligations under this Term
Sheet (and any other Definitive Agreement that supersedes this Term Sheet), and (iii) are not in breach of
any material provision of this Term Sheet, any other Definitive Agreement that supersedes this Term
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Sheet, and/or any material provision of any other agreement between HCMLP and a NexPoint Party in
each case through the full term of this Term Sheet (and any other Definitive Agreement that supersedes
this Term Sheet) provided that in the event of any such breach the breaching NexPoint Party has notice
thereof and a reasonable opportunity to cure (not to exceed 30 calendar days) if such breach is curable
(collectively, the “NexPoint Conditions’), then upon the expiration of the term of this Term Sheet (or any
other Definitive Agreement that supersedes this Term Sheet), HCMLP shall transfer to NPA or its
designee, all of HCMLP’s rights, title, and interest, if any, (1) in the furniture and fixtures and office
supplies and equipment located on or used exclusively in connection with the operations at the Premises;
(2) Flexential; (3) Evoque; and (4) the home offices or remote working spaces of its employees and
personnel.

Section 2.3 Employee Matters.

(a) Each the following shall terminate on February 20, 2021, in accordance with its terms: (i)
that certain Payroll Reimbursement Agreement, dated May 1, 2018, by and between HCMFA and NPA,
as subsequently amended on December 14, 2018, and (ii) (i) that certain Payroll Reimbursement
Agreement, dated May 1, 2018, by and between HCMFA and HCMLP, as subsequently amended on
December 14, 2018.

(b) HCMLP agrees that (i) the NexPoint Parties or an entity formed by current or former
HCMLP employees to provide services to the NexPoint Parties (the “Potential Employers™) may, in each
case in their sole and absolute discretion, make offers of employment to any HCMLP employee and (ii)
HCMLP will not enforce any non-compete or similar agreement if any HCMLP employee accepts an
offer of employment with a Potential Employer. For the avoidance of doubt, nothing herein will prevent
HCMLP from continuing to employ an HCMLP employee or require HCMLP to terminate an HCMLP
employee if a Potential Employer makes an offer of employment.

Section 2.4 Limited Liability.

(a) HCMLP shall not be liable to any person or entity, including any third party, for any
action, inaction, or conduct of any NexPoint Party or that of such NexPoint Party’s or its affiliates’
employees, personnel, officers, directors, managers, members, representatives, agents, principals, owners,
or partners (collectively, “Agents”) in connection with use by the NexPoint Parties or their Agents of
HCMLP’s offices, facilities, and/or the shared resources under this Term Sheet.

(b) The NexPoint Parties shall indemnify and hold harmless HCMLP from and against any
and all costs and expenses (including advancing of reasonable attorneys’ fees) of HCMLP or its affiliates
or any of their Agents (including, without limitation, costs and expenses of any disputes, legal actions,
examinations, investigations, and other legal or regulatory costs or expenses), related to or arising out of
any action, inaction, or conduct by the NexPoint Parties or their Agents in connection with use by the
NexPoint Parties of HCMLP’s offices, facilities, and/or the shared resources under this Term Sheet.

(©) No Party shall be liable to any other Party or to any other person or entity for the failure
to provide services, access, or resources hereunder if such failure results from an event beyond the
reasonable control of the Party obligated to provide such services, access, or resources.

III. BINDING TERM SHEET; DEFINITIVE AGREEMENTS

Section 3.1 Binding Agreement. The Parties agree that this Term Sheet constitutes the legal,
valid and binding obligation of each Party, enforceable against each Party in accordance with its terms.
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Section 3.2 Entire Current Understanding and Agreement. This Term Sheet constitutes the
entire current understanding and agreement by and among the Parties hereto with respect to the subject
matter hereof and supersedes any and all prior or contemporaneous negotiations, term sheets, covenants,
agreements, undertakings and understandings (written or oral) and courses of conduct and dealing by or
among the Parties with respect to the matters expressly set forth herein.

Section 3.3 Term Sheet Controls. Any express terms and conditions set forth in this Term
Sheet shall control any conflict or inconsistency with, and amend and supersede, the terms and conditions
of any and all other agreements between or among the Parties, except to the extent that (x) another
agreement is amended and/or restated or entered into after the Effective Date with the prior written
consent of each of HCMLP and NPA and (y) such other agreement states that it shall control in the event
of any conflict or inconsistency between such other agreement.

Section 3.4 Definitive Agreement. The Parties agree that a definitive agreement among the
Parties that supersedes this Term Sheet (a “Definitive Agreement”) will be necessary, desirable and/or
appropriate to implement the terms and conditions set forth in this Term Sheet. Accordingly, the Parties
agree to negotiate in good faith any additional terms and conditions relating to the matters herein in a
manner to fully implement, and in a manner consistent with, the terms and conditions set forth in this
Term Sheet, except to the extent that the Parties mutually shall otherwise agree in writing. Nevertheless,
until any such Definitive Agreement is effective, this Term Sheet shall remain in full force and effect.

Section 3.5 Efforts, Authorizations and Consents; Cooperation; No Ulterior Actions.

(a) Efforts. Each Party shall proceed diligently and in good faith, and agrees to use all
reasonable best efforts to do, and cause to be done, all things necessary, desirable and/or appropriate to, as
promptly as practicable and in accordance with the terms and timeline set forth herein, consummate the
transactions contemplated by this Term Sheet, and shall direct and cause its affiliates and its affiliates’
officers and employees to so proceed and to so act.

(b) Authorizations and Consents. Each Party shall use reasonable best efforts to obtain all
authorizations, consents, registrations, orders and approvals that may be or become necessary, desirable
and/or appropriate for such Party’s execution and delivery of, and the performance of such Party’s
obligations pursuant to, this Term Sheet, and each Party agrees to cooperate fully and promptly with a
requesting Party in its seeking to obtain all such authorizations, consents, registrations, orders and
approvals.

(c) Cooperation. Each Party agrees to cooperate fully and promptly with the other Parties to
consummate the Definitive Agreement in accordance with the terms and timeline contemplated herein
and shall direct and use its reasonable best efforts to cause Persons under its control to so cooperate.

(d) Indirect Actions. Each Party acknowledges and agrees that he will not, on or after the
Effective Date, avoid or seek to avoid, the economic and other rights, powers, privileges or interests of
the other Parties set forth in this Term Sheet. Each Party shall not, and each Party shall cause Persons
under his control not to, do indirectly that which cannot be done directly under this Term Sheet.

Section 3.6 Further Assurances. At any time and from time to time, at the request of any
Party and without further consideration, the other Parties shall execute and deliver such instruments and
take such action as such Party may reasonably determine is necessary, desirable and/or appropriate to
carry out the actions contemplated by this Term Sheet.
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Section 3.7 NexPoint Parties Representative. For convenience of administration, all of the
NexPoint Parties hereby appoint NPA as their sole representative for purposes of all actions, consents,
notices, and communications hereunder to or from the NexPoint Partiecs. HCMLP may rely upon any
action by NPA or communication to or from NPA to serve as an action of, or communication to or from,
and to bind, all of the NexPoint Parties.

Iv. MISCELLANEOUS OTHER PROVISIONS

Section 4.1 Term. This Term Sheet shall terminate without further action of any Party on
April 30, 2022 (unless otherwise agreed in writing by HCMLP and NPA). Any payments required to be
made by a Party hereunder shall for periods through April 30, 2022 shall survive termination of this Term
Sheet. In addition, the following sections shall survive termination of this Term Sheet indefinitely:
Sections 2.3 (Limited Liability), 4.4 (Notices) 4.7 (Governing Law; Submission to Jurisdiction; Service of
Process), 4.9 (No Third-Party Beneficiaries).

Section 4.2 Amendment. This Term Sheet shall be binding upon the Parties and may not be
modified in any manner, except by an instrument in writing of concurrent or subsequent date signed by
each of HCMLP and NPA.

Section 4.3 Waiver of Rights. No delay or omission by any Party in exercising any right
under this Term Sheet shall operate as a waiver of that or any other right. A waiver or consent given by
any Party hereto on any one occasion shall be effective only in that instance and shall not be construed as
a ban or waiver of any right on any other occasion.

Section 4.4 Notices. All notices, requests, demands, claims, and other communications
hereunder shall be in writing. Any notice, request, demand, claim, or other communication hereunder
shall be deemed duly delivered: (a) four (4) Business Days after it is sent by registered or certified mail,
return receipt requested, postage prepaid; (b) one (1) Business Day after it is sent for next Business Day
delivery via a reputable nationwide overnight courier service; (c) when sent, if e-mailed on a Business
Day; (d) the next Business Day following the day on which the e-mail is sent if e-mailed on a day that is
not a Business Day; (e) when receipt is acknowledged, if facsimiled on a Business Day; and (f) the next
Business Day following the day on which receipt is acknowledged if facsimiled on a day that is not a
Business Day, in each case to the intended recipient as set forth below:

If to HCMLP:
James P. Seery, Jr.
c/o Highland Capital Management, LP
300 Crescent Court
Dallas, Texas 75201
Email: jpseeryjr@gmail.com

With copies to:

Pachulski Stang Ziehl & Jones LLP
780 3rd Ave #34

New York, NY 10017

Attention: Gregory V. Demo
Email: GDemo@pszjlaw.com

and
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Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street

Boston, MA 02109

Attention: Timothy F. Silva

Email: timothy.silva@wilmerhale.com

If to the NexPoint Parties:

D.C. Sauter

300 Crescent Court, Suite 700

Dallas, Texas 75201

Email: DSauter@NexPointadvisors.com

With a copy to:

K&L Gates LLP

4350 Lassiter at North Hills Avenue
Suite 300

P.O. Box 17047

Raleigh, North Carolina 27619
Attention: A. Lee Hogewood III
Email: lee.hogewood@klgates.com

Any Party may give any notice, request, demand, claim, or other communication hereunder using any
other means (including personal delivery, expedited courier, messenger service, telecopy, telex, ordinary
mail, or electronic mail), but no such notice, request, demand, claim, or other communication shall be
deemed to have been duly given unless and until it actually is received by the Party for whom it is
intended. Any Party may change the address to which notices, requests, demands, claims, and other
communications hereunder are to be delivered by giving the other Parties notice in the manner herein set
forth.

Section 4.5 Reservation of Rights. For the avoidance of doubt, each Party reserves all rights
it has, or may have, including all rights to pursue and defend any claims and/or causes of action, with
respect to any matter, agreement, or understanding not explicitly addressed in this Term Sheet. The
Parties expressly reserve all rights with respect to amounts asserted in connection with the NexPoint
Parties’ administrative claim, including, without limitation the NexPoint Parties’ right to amend such
claim to assert additional or lesser amounts, including with respect to the Past Due Payment Amounts (but
excluding the amounts payable for access and the Shares Services hereunder), the rights of HCMLP to
object to such claim as well as all rights and defenses in connection with all pending and potential
Adversary Proceedings between the Parties. All such claims and defenses are expressly preserved for
future resolution by the court.

Section 4.6 Successors and Assigns; Survival. This Term Sheet shall be binding upon and
inure to the benefit of the Parties hereto and their respective heirs, executors, administrators, successors
and permitted assigns. No NexPoint Party may assign its rights or obligations hereunder without the prior
written consent of HCMLP. HCMLP may not assign its rights or obligations hereunder without the prior
written consent of NPA.

Section 4.7 Voluntary Assent; Review of Term Sheet; Independent Counsel; Construction.
Each Party acknowledges and agrees that no promises or agreements of any kind have been made to or
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with him by the other or by any person or entity whatsoever to cause him to sign this Term Sheet other
than those set forth in this Term Sheet, and that such Party fully understands the meaning and intent of
this Term Sheet. Each Party further states and represents that it is sophisticated, has carefully read this
Term Sheet, understands its contents, and freely and voluntarily assents to all of its terms and conditions.
Each Party further states and represents that he has been represented by independent legal counsel of its
own choosing with respect to the negotiation and preparation of this Term Sheet. The Parties have
participated jointly in the negotiation and drafting of this Term Sheet. In the event any ambiguity or
question of intent or interpretation arises, this Term Sheet shall be construed as if drafted jointly by
HCMLP and the NexPoint Parties, and no presumption or burden of proof shall arise favoring or
disfavoring any Party by virtue of the authorship of any provision of this Term Sheet.

Section 4.8 Governing Law; Submission to Jurisdiction; Service of Process. This Term
Sheet shall be interpreted and construed in accordance with the laws of the State of Texas, without regard
to conflict of laws provisions. Each Party hereby irrevocably submits to and acknowledges and
recognizes the exclusive jurisdiction of the United States Bankruptcy Court for the Northern District of
Texas, Dallas Division (which court, for purposes of this Term Sheet, is the only court of competent
jurisdiction), over any suit, action or other proceeding arising out of, under or in connection with this
Term Sheet or its subject matter. Each Party irrevocably consents to service of process in any action or
proceeding arising out of or relating to this Term Sheet in the manner provided for notices in Section 4.4.
Nothing in this Term Sheet shall affect the right of any Party to serve process in any other manner
permitted by law.

Section 4.9 Severability; Remedies Cumulative. The provisions of this Term Sheet shall be
deemed severable and the invalidity or unenforceability of any provision shall not affect the validity or
enforceability of the other provisions of this Term Sheet. If any provision of this Term Sheet, or the
application thereof to any Person or any circumstance, is found by a court or other regulatory authority of
competent jurisdiction to be invalid or unenforceable, (a) the Parties shall negotiate in good faith to
modify this Term Sheet so as to give effect to the original intent of the Parties of such invalid or
unenforceable provision to the fullest extent permitted by law, and (b) the remainder of this Term Sheet
and the application of such provision to other Persons or circumstances shall not be affected by such
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or
enforceability of such provision, or the application thereof, in any other jurisdiction. The rights and
remedies of the Parties to this Term Sheet are cumulative and not alternative, and each Party shall have
the right in any particular circumstance to enforce any provision of this Term Sheet without regard to the
availability of a remedy under any other provision of this Term Sheet.

Section 4.10  No Third-Party Beneficiaries.

(a) It is the explicit intention of the Parties that no Person other than the Parties — and, for
the avoidance of doubt, no employee or officer of any Party or any of its affiliates or any of a Party’s or
its affiliates’ owners, officers or employees and no client or investor in any product managed or
sponsored by any Party — is or shall be entitled to bring any action to enforce any provision of this Term
Sheet against any Party or otherwise, and that the covenants, undertakings and agreements set forth in this
Term Sheet are for the sole benefit of, and shall be enforceable only by the Parties (and their respective
successors and permitted assigns), and they shall not be construed as conferring, and are not intended to
confer, any rights on any other person or entity whatsoever.

(b) No investors and no creditors of any Party shall have any right or entitlement to enforce
any of the provisions of this Term Sheet or to require any Party to discharge its obligations hereunder.
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Section 4.11  Headings. The headings of the Sections and sub-Sections of this Term Sheet are
for convenience of reference only, and are not to be considered in construing the terms and provisions of
this Term Sheet.

Section 4.12  Construction. The definitions of terms herein shall apply equally to the singular
and plural forms of the terms defined. Whenever the context may require, any pronoun shall include the
corresponding masculine, feminine and neuter forms. The words “include,” “includes” and “including”
shall be deemed to be followed by the phrase “without limitation.” The word “will” shall be construed to
have the same meaning and effect as the word “shall.” Unless otherwise indicated: (i) the words
“herein,” “hereof” and “hereunder,” and words of similar import when used in this Term Sheet, shall be
construed to refer this Term Sheet in its entirety and not to any particular provision hereof and (ii) all
references in this Term Sheet to Exhibits, Schedules, Articles, Sections, paragraphs and sentences shall be
construed to refer to Exhibits and Sections to, and Articles, Sections, paragraphs and sentences of, this

Term Sheet. References to statues shall mean such statutes as amended.

Section 4.13  Payments. All payments and distributions required to be made pursuant this
Term Sheet shall be made in cash and/or other immediately available funds to one (1) or more accounts as
directed by the person or entity to whom such amounts are due.

Section 4.14  Counterparts and Electronic Signatures. This Term Sheet may be executed in
two (2) or more counterparts, each of which shall be deemed an original but all of which together shall
constitute one (1) and the same instrument. This Term Sheet may be executed by facsimile and/or
electronically by any one (1) or more of the Parties.

[Remainder of page intentionally left blank; signature page follows]
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IN WITNESS WHEREOF, the Parties have executed this Term Sheet effective as of the date first

written above.

HIGHLAND CAPITAL MANAGEMENT, LP

By:
Name:
Title:

NEXPOINT ADVISORS, L.P.

By:
Name:
Title:

HIGHLAND CAPITAL MANAGEMENT
FUND ADVISORS, L.P.

By:
Name:
Title:
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Schedule A
Schedule of Shared Resources and Payments

B-1
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Schedule B
Domain Names

B-2
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B1040 (FORM 1040) (12/15)

ADVERSARY PROCEEDING COVER SHEET ADVERSARY PROCEEDING NUMBER
(Instructions on Reverse) (Court Use Only)
PLAINTIFFS DEFENDANTS

Highland Capital Management, L.P.

Highland Capital Management Fund Advisors, L.P.,
and NexPoint Advisors, L.P.

ATTORNEYS (Firm Name, Address, and Telephone No.)
Hayward PLLC

10501 N. Central Expressway, Suite 106

Dallas, Texas 75231 Tel.: (972) 755-7100

ATTORNEYS (If Known)

PARTY (Check One Box Only)

¥ Debtor o U.S. Trustee/Bankruptcy Admin
o Creditor o Other
o Trustee

PARTY (Check One Box Only)

O Debtor O U.S. Trustee/Bankruptcy Admin
O Creditor # Other
O Trustee

CAUSE OF ACTION (WRITE A BRIEF STATEMENT OF CAUSE OF ACTION, INCLUDING ALL U.S. STATUTES INVOLVED)
Count 1: Declaratory relief pursuant to 11 U.S.C. 105(a) and Fed. R. Bankr. P. 7001; Count 2:
Breach of contract; Count 3: Injunctive relief pursuant to 11 U.S.C. 105(a) and Fed. R. Bankr. P.

7065

NATURE OF SUIT

(Number up to five (5) boxes starting with lead cause of action as 1, first alternative cause as 2, second alternative cause as 3, etc.)

FRBP 7001(1) — Recovery of Money/Property
D 11-Recovery of money/property - §542 turnover of property
D 12-Recovery of money/property - §547 preference
D 13-Recovery of money/property - §548 fraudulent transfer
D 14-Recovery of money/property - other

FRBP 7001(2) — Validity, Priority or Extent of Lien
D 21-Validity, priority or extent of lien or other interest in property

FRBP 7001(3) — Approval of Sale of Property
31-Approval of sale of property of estate and of a co-owner - §363(h)

FRBP 7001(4) — Objection/Revocation of Discharge
D 41-Objection / revocation of discharge - §727(c),(d),(e)

FRBP 7001(5) — Revocation of Confirmation
51-Revocation of confirmation

FRBP 7001(6) — Dischargeability
D 66-Dischargeability - §523(a)(1),(14),(14A) priority tax claims
D 62-Dischargeability - §523(a)(2), false pretenses, false representation,
actual fraud
D 67-Dischargeability - §523(a)(4), fraud as fiduciary, embezzlement, larceny

(continued next column)

FRBP 7001(6) — Dischargeability (continued)

D 61-Dischargeability - §523(a)(5), domestic support

D 68-Dischargeability - §523(a)(6), willful and malicious injury

D 63-Dischargeability - §523(a)(8), student loan

D 64-Dischargeability - §523(a)(15), divorce or separation obligation
(other than domestic support)

D 65-Dischargeability - other

FRBP 7001(7) — Injunctive Relief
71-Injunctive relief — imposition of stay
@ 72-Injunctive relief — other

FRBP 7001(8) Subordination of Claim or Interest

81-Subordination of claim or interest

FRBP 7001(9) Declaratory Judgment
91-Declaratory judgment

FRBP 7001(10) Determination of Removed Action
01-Determination of removed claim or cause

Other

I:I SS-SIPA Case — 15 U.S.C. §§78aaa et.seq.

02-Other (e.g. other actions that would have been brought in state court
if unrelated to bankruptcy case)

¥l Check if this case involves a substantive issue of state law

O Check if this is asserted to be a class action under FRCP 23

0 Check if a jury trial is demanded in complaint

Demand $ Damages in an amount to be determined at trial

Other Relief Sought

Declaratory relief and injunctive relief
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B1040 (FORM 1040) (12/15)

BANKRUPTCY CASE IN WHICH THIS ADVERSARY PROCEEDING ARISES

NAME OF DEBTOR BANKRUPTCY CASE NO.
Highland Capital Management, L.P. 19-34054-sgj11
DISTRICT IN WHICH CASE IS PENDING DIVISION OFFICE NAME OF JUDGE

Northern District of Texas

Dallas Division

Stacey G. C. Jernigan

RELATED ADVERSARY PROCEEDING (IF ANY)

PLAINTIFF DEFENDANT ADVERSARY
PROCEEDING NO.
DISTRICT IN WHICH ADVERSARY IS PENDING DIVISION OFFICE NAME OF JUDGE

SIGNATURE OF ATTORNEY (OR PLAINTIFF)

;ﬁ,cé% /? Annable

DATE
February 17, 2021

PRINT NAME OF ATTORNEY (OR PLAINTIFF)

Zachery Z. Annable

INSTRUCTIONS

The filing of a bankruptcy case creates an “estate” under the jurisdiction of the bankruptcy court which consists of
all of the property of the debtor, wherever that property is located. Because the bankruptcy estate is so extensive and the
jurisdiction of the court so broad, there may be lawsuits over the property or property rights of the estate. There also may be
lawsuits concerning the debtor’s discharge. If such a lawsuit is filed in a bankruptcy court, it is called an adversary

proceeding.

A party filing an adversary proceeding must also must complete and file Form 1040, the Adversary Proceeding
Cover Sheet, unless the party files the adversary proceeding electronically through the court’s Case Management/Electronic
Case Filing system (CM/ECF). (CM/ECF captures the information on Form 1040 as part of the filing process.) When
completed, the cover sheet summarizes basic information on the adversary proceeding. The clerk of court needs the
information to process the adversary proceeding and prepare required statistical reports on court activity.

The cover sheet and the information contained on it do not replace or supplement the filing and service of pleadings
or other papers as required by law, the Bankruptcy Rules, or the local rules of court. The cover sheet, which is largely self-
explanatory, must be completed by the plaintiff’s attorney (or by the plaintiff if the plaintiff is not represented by an
attorney). A separate cover sheet must be submitted to the clerk for each complaint filed.

Plaintiffs and Defendants. Give the names of the plaintiffs and defendants exactly as they appear on the complaint.

Attorneys. Give the names and addresses of the attorneys, if known.

Party. Check the most appropriate box in the first column for the plaintiffs and the second column for the defendants.

Demand. Enter the dollar amount being demanded in the complaint.

Signature. This cover sheet must be signed by the attorney of record in the box on the second page of the form. If the
plaintiff is represented by a law firm, a member of the firm must sign. If the plaintiff is pro se, that is, not represented by an

attorney, the plaintiff must sign.
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Davor Rukavina, Esq.

Texas Bar No. 24030781

Julian P. Vasek, Esq.

Texas Bar No. 24070790

MUNSCH HARDT KOPF & HARR, P.C.
3800 Ross Tower

500 N. Akard Street

Dallas, TX 75202-2790

Telephone: (214) 855-7500

Facsimile: (214) 978-4375

ATTORNEYS FOR THE DEFENDANTS

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P. Case No. 19-34054 (SGJ11)

Debtors. (Jointly Administered)

HIGHLAND CAPITAL MANAGEMENT, L.P.,

Plaintiff,

V. Adv. Pro. No. 21-03010 (SGJ11)
HIGHLAND CAPITAL MANAGEMENT FUND
ADVISORS, L.P., AND NEXPOINT ADVISORS,
L.P,

Defendants.

N N N N N N N N N N N N N N N N S N SN N N

ORIGINAL ANSWER

TO THE HONORABLE STACEY G.C. JERNIGAN, U.S. BANKRUPTCY JUDGE:
COME NOW NexPoint Advisors, L.P. (“NexPoint”) and Highland Capital Management
Fund Advisors, L.P. (“HCMFA”, and together with NexPoint, the “Defendants™), the defendants

in the above styled and numbered adversary proceeding (the “Adversary Proceeding’), and file

ORIGINAL ANSWER—Page 1
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this their Original Answer (the “Answer”), responding to the Plaintiff Highland Capital
Management, L.P.’s Verified Original Complaint for Damages and for Declaratory and Injunctive
Relief (the “Complaint”), filed by Highland Capital Management, L.P. (the “Debtor”). Except
where an allegation in the Complaint is expressly admitted, all allegations in the Complaint are
denied.
L. ANSWER

1. Admitted.

2. The Defendants admit the first sentence of paragraph 2 of the Complaint and deny
the second sentence thereof.

3. Admitted.

4. Admitted.

5. The Defendants admit paragraph 5 of Complaint, except that they deny the
allegation of more than $3 million in arrears under the Shared Services Agreements.

6. Denied.

7. The Defendants admit the second and third sentences of paragraph 7 of the

Complaint, and they deny the balance of said paragraph.

8. Denied.
9. Denied.
10. The Defendants admit that the Court has jurisdiction over the collection claim in

the Complaint, but not the other relief requested. The Defendants deny that the Court’s jurisdiction
is core, and they do not consent to the Court’s entry of final judgment.

11.  Admitted.

12.  Paragraph 12 contains legal conclusions or statements to which no response is

required.

ORIGINAL ANSWER—Page 2
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13. Admitted.
14.  Admitted.
15.  Admitted.
16.  Admitted.
17.  Admitted.
18.  Admitted.
19.  Admitted.
20.  Admitted.
21.  Admitted.
22.  Admitted.
23.  Admitted.
24.  Admitted.
25.  Admitted.
26.  Admitted.
27.  Admitted.
28.  Admitted.
29.  Admitted.
30.  Admitted.
31.  Admitted.
32. Admitted.
33.  The Defendants have no knowledge about the Debtor considering strategic options,
and therefore deny that allegation, but otherwise admit the balance of paragraph 33 of the
Complaint.

34. Denied.

ORIGINAL ANSWER—Page 3
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35.  The Defendants have no knowledge of the Debtor’s formulation of a transition plan
and therefore they deny paragraph 35 of the Complaint.
36. Denied.

37. Admitted.

38. Denied.
39. Denied.
40. Denied.
41. Denied.
42. Denied.
43. Denied.
44, Other than word “thus,” which implications are denied, the Defendants admit

paragraph 44 of the Complaint.

45. Other than admitting ongoing negotiations during the two week period, the
Defendants deny paragraph 45 of the Complaint.

46. Other than admitting that the Debtor contacted the Funds’ boards, the Defendants
deny paragraph 46 of the Complaint.

47.  Admitted.

48.  Denied.

49. Other than admitting the fact of the extension, the Defendants deny paragraph 49
of the Complaint.

50. Other than admitting the fact of the term sheet and the Defendants’ rejection
thereof, the Defendants deny the allegations contained in paragraph 50 of the Complaint.

51.  Denied.

52.  The Defendants repeat and reurge their answers above.

ORIGINAL ANSWER—Page 4
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53.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

Denied.

Denied.

Admitted.

The Defendants repeat and reurge their answers above.
Admitted, prior to their termination.

Denied.

Denied.

Denied.

Denied.

The Defendants repeat and reurge their answers above.
The Defendants deny the Debtor is entitled to any injunction.
Admitted.

Admitted.

Denied.

Denied.

Denied.

Denied.

Denied.

II. AFFIRMATIVE DEFENSES

With respect to the amounts allegedly owing by the Defendants under the Shared

Services Agreements, most if not all of those amounts are not properly chargeable by the Debtor

or payable by the Defendants because the Debtor failed to provide the services, or have the

employees, the subject of such charges. The Debtor has charged/overcharged the Defendants for

non-existing services and employees.

ORIGINAL ANSWER—Page 5
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72. The Debtor has failed to state a claim upon which relief can be given with respect
to declaratory relief or injunctive relief.

III.  ARBITRATION

73. The Shared Services Agreement between the Debtor and HCMFA contains an
arbitration provision requiring arbitration of any “unresolved legal dispute.” HCMFA accordingly
demands arbitration of all disputes raised in the Complaint against it.

IV. PRAYER

WHEREFORE, PREMISES CONSIDERED, the Defendants respectfully request that the
Court enter judgment as follows:

(1) denying all relief requested in the Complaint;

(i1) awarding the Defendants their reasonable attorney’s fees and expenses incurred
herein, including under section 38.001 of the Texas Civil Practice and Remedies Code;

(ii1))  awarding prejudgment and postjudgment interest as provided for by law;

(v) with respect to HCMFA, mandating that the Debtor’s claims be arbitrated; and

(v) granting the Defendants such other and further relief as may be appropriate.

RESPECTFULLY SUBMITTED this 22d day of March, 2021.

ORIGINAL ANSWER—Page 6
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MUNSCH HARDT KOPF & HARR, P.C.

/s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower
500 N. Akard Street
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375

ATTORNEYS FOR THE DEFENDANTS

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on March 22, 2021, a true and correct copy of this
document was served electronically by the Court’s CM/ECF system on all parties entitled to such
notice, including counsel for the Debtor.

/s!/ Davor Rukavina
Davor Rukavina, Esq.

ORIGINAL ANSWER—Page 7
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K&L GATES LLP Davor Rukavina, Esq.
Artoush Varshosaz (TX Bar No. 24066234) Texas Bar No. 24030781
1717 Main Street, Suite 2800 Julian P. Vasek, Esq.
Dallas, TX 75201 Texas Bar No. 24070790
Tel: (214) 939-5659 MUNSCH HARDT KOPF & HARR, P.C.
artoush.varshosaz@klgates.com 3800 Ross Tower
500 N. Akard Street
Stephen G. Topetzes (pro hac vice) Dallas, Texas 75202-2790
1601 K Street, NW Telephone: (214) 855-7500
Washington, DC 20006-1600 Facsimile: (214) 978-4375
Tel: (202) 778-9328 drukavina@munsch.com
stephen.topetzes@klgates.com jvasek@munsch.com
A. Lee Hogewood, III (pro hac vice) Counsel for Highland Capital Management Fund
4350 Lassiter at North Hills Ave., Suite 300 Advisors, L.P. and NexPoint Advisors, L.P.

Raleigh, NC 27609
Tel: (919) 743-7306
Lee.hogewood@klgates.com

Counsel for Highland Capital Management Fund
Advisors, L.P. and NexPoint Advisors, L.P.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

: §
In're: § Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P., Case No. 19-34054-sgj1 1

Debtor. g

APPLICATION FOR ALLOWANCE OF
ADMINISTRATIVE EXPENSE CLAIM

TO THE HONORABLE STACEY G.C. JERNIGAN, U.S. BANKRUPTCY JUDGE:

COME NOW Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and
NexPoint Advisors, L.P. (“NexPoint,” and with HCMFA, the “Advisors”™), creditors and parties in

interest in the above-captioned bankruptcy case (the “Bankruptcy Case”), and file this their

Application for Allowance of Administrative Expense Claim (the “Application”), respectfully

stating as follows:

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 1
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I JURISDICTION AND VENUE

1. The Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and
1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b).
2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409.

II. BACKGROUND

A. SHARED SERVICES AGREEMENTS

3. On or about February 8, 2013, HCMFA entered into that certain Second Amended
and Restated Shared Services Agreement (each such agreement, a “SSA”) with Highland Capital
Management, L.P. (the “Debtor”). On or about the same date, NexPoint also entered into a SSA
with the Debtor.

4. Under the SSAs, the Debtor agreed to provide the Advisors with certain services,
including “all of the (i) finance and accounting services, (ii) human resources services, (iii)
marketing services, (iv) legal services, (v) corporate services, (vi) information technology services,
and (vii) operations services ....”

5. The SSAs contain the following detailed cost allocation provisions:

The Actual Cost of any item relating to any Shared Services or Shared Assets shall

be allocated based on the Allocation Percentage. For purposes of this Agreement,
“Allocation Percentage” means:

(a) To the extent 100% of such item is demonstrably attributable to HCMFA, 100%
of the Actual Cost of such item shall be allocated to HCMFA as agreed by HCMFA;

(b) To the extent a specific percentage of use of such item can be determined (e.g.,
70% for HCMLP and 30% for HCMFA), that specific percentage of the Actual
Cost of such item will be allocated to HCMLP or HCMFA, as applicable and as
agreed by HCMFA; and

(c) All other portions of the Actual Cost of any item that cannot be allocated
pursuant to clause (a) or (b) above shall be allocated between HCMLP and HCMFA
in such proportion as is agreed in good faith between the parties.

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 2
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6. “‘Actual Cost’ means, with respect to any period [under the SSA], one hundred
percent (100%) of the actual costs and expenses caused by, incurred or otherwise arising from or
relating to (i) the Shared Services and (i1) the Shared Assets, in each case during such period.”

7. In the event a party wishes to make changes to the shared services under the SSA,
“The parties will negotiate in good faith the terms upon which a Service Provider would be willing
to provide such New Shared Services to [the Advisors].”

B. PAYROLL REIMBURSEMENT AGREEMENTS

8. On or about May 1, 2018, HCMFA entered into that certain Payroll Reimbursement
Agreement (each such agreement a “PRA”) with the Debtor. On or about the same date, NexPoint
also entered into a PRA with the Debtor.

9. Under the PRAS, the Debtor is entitled to seek reimbursement from the Advisors
“for the cost of certain employees who are dual employees of [the Debtor and the Advisors] and
who provide advice to registered investment companies advised by [the Advisors] under the
direction and supervision of [the Debtor] ....”

10. The amount of such reimbursement is based on an actual cost allocation formula as
follows: “The Actual Cost of any Dual Employee relating to the investment advisory services
provided to a Fund shall be allocated based on the Allocation Percentage. For purposes of this
Agreement, “Allocation Percentage” means the Parties’ good faith determination of the percentage
of each Dual Employee’s aggregate hours worked during a quarter that were spent on” certain
matters set forth in the PRA.

11. “‘Actual Cost” means, with respect to any period [under the PRA], the actual costs
and expenses caused by, incurred or otherwise arising from or relating to each Dual Employee, in
each case during such period. Absent any changes to employee reimbursement, as set forth in

Section 2.02, such costs and expenses are equal to $252,000 per month.”

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 3
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12. Section 2.02 provides the mechanism to modify employee reimbursement and also
provides, “The Parties will negotiate in good faith the terms of such modification.”

C. BANKRUPTCY FILING AND SUBSEQUENT EVENTS

13. On October 16, 2019 (the “Petition Date™), the Debtor filed a voluntary petition for
relief under Chapter 11 of the Bankruptcy Code (11 U.S.C. §§ 101 ef seq.) in the United States
Bankruptcy Court for the District of Delaware, thereby initiating the Bankruptcy Case. On or
about December 4, 2019, the Bankruptcy Case was transferred to this Court.

14. On January 9, 2020, the Bankruptcy Court entered its Order Approving Settlement
with Official Committee of Unsecured Creditors Regarding Governance of the Debtor and

Procedures for Operations in the Ordinary Course (Dkt. No. 339, the “Settlement Order”).

15. In connection with the Settlement Order, an independent board (the “Board”) was
appointed to manage the Debtor’s general partner, Strand Advisors, Inc. (“Strand”). Its members
are John S. Dubel, James P. Seery, Jr., and Russel F. Nelms. Several months later, the Board, with
court approval, appointed Mr. Seery as the Debtor’s CEO and CRO.

16. As the Bankruptcy Case progressed, the Court expressed concerns about the
Debtor’s employees providing certain services to the non-debtor Advisors. As a result, beginning
around July 2020, Mr. Seery directed the Debtor to cease providing services to the Advisors as
otherwise contemplated under the SSAs and the PRAs.

17. Nevertheless, the Advisors continued to pay for those services under the SSAs and
the PRAs consistent with historical practice, despite the fact that the Debtor is not providing all
the required services in return. For example, upon information and belief, the Debtor has booked
net income from the SSAs of approximately $10 million since the Petition Date. Given that the
SSAs represent actual-cost sharing agreements, said net revenue represents Advisor overpayments

under the SSAs—the purpose of the SSAs is not to make a profit. At the same time, the Advisors

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 4
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have incurred significant additional expense obtaining services elsewhere that the Debtor was
required to provide under the SSAs.

18. There have also been similar overpayments under the PRAs. There is a schedule
attached to the PRAs of investment professionals whose compensation would be reimbursed by
the Advisors. But this schedule is incredibly outdated. It includes many individuals, for example,
who departed the Debtor before the Petition Date or during the Bankruptcy Case. As a result, the
Advisors estimate that, since the Petition Date, they have overpaid under the PRA’s more than $9
million.

19. The Advisors have brought these issues to Mr. Seery’s attention, and in accordance
with the Debtor's obligations under the SSAs and the PRAs, the Advisors expect Mr. Seery to
negotiate in good faith. Discovery will be necessary to determine the precise amount of the
overpayments under the SSAs and PRAs.

III. ARGUMENTS AND AUTHORITIES

20. Administrative expenses generally include “the actual, necessary costs and
expenses of preserving the estate ....” 11 U.S.C. § 503(b)(1)(a). However, the list of
administrative expense claims set forth in section 503(b) is not exclusive or exhaustive. In re
Imperial Bev. Group, LLC, 457 B.R. 490, 500 (Bankr. N.D. Tex. 2011) (citing various cases for
the proposition that “the administrative expenses listed in the subsections of § 503(b)—preceded
by ‘including’—are not exclusive”); 11 U.S.C. § 102(3) (“In this title ... ‘includes’ and ‘including’
are not limiting ....”).

21. Post-petition, pre-rejection performance under an executory contract gives rise to
an administrative expense claim. See NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531 (1984)
(superseded by statute on other grounds) (“If the debtor-in-possession elects to continue to receive

benefits from the other party to an executory contract pending a decision to reject or assume the

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 5
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contract, the debtor-in-possession is obligated to pay for the reasonable value of those services
...70); In re MCS/Tex. Direct, Inc., 02-40229-DML-11, 2004 Bankr. LEXIS 379, *11-12 (Bankr.
N.D. Tex. March 30, 2004) (“Even if the contract is rejected, the contract party is entitled to
payment for postpetition value received by a debtor.”).

22. Similarly, a post-petition, pre-rejection breach of contract gives rise to an
administrative expense claim. See In re United Trucking Serv., 851 F.2d 159, 162 (6th Cir. 1988)
(“the damages under the breached lease covenant, to the extent that they occurred post-petition,
provided benefits to the bankrupt estate and were property accorded priority under § 503”);
Shapiro v. Meridian Auto. Sys. (Del.) (In re Lorro, Inc.), 391 B.R. 760, 766 (Bankr. E.D. Mich.
2008) (“the term ‘administrative expense’ has been construed to include claims based on tort,
trademark infringement, patent infringement, and breach of contract”) (citing, inter alia, Reading
Co. v. Brown, 391 U.S. 471 (1968)).

23. Here, under the SSAs and the RPAs, the Advisors have paid for services they did
not receive and for salaries of employees who no longer exist. The Debtor, on the other hand,
collected the Advisors’ payments without providing anything in exchange or incurring any actual
costs. While the Advisors continued to perform under the SSAs and the RPAs, the Debtor
breached its obligations under those same agreements. Accordingly, the Advisors are entitled to
an administrative expense claim for the total overpayments, which, upon information and belief,
total approximately $14 million. Because the accounting information related to such costs and
expenses are within the exclusive control of the Debtor, discovery will be necessary to determine
the precise amount of the overpayments under the SSAs and PRAs.

IV.  PRAYER
WHEREFORE, PREMISES CONSIDERED, the Funds and Advisors respectfully request

that the Court enter an order granting this Application, awarding them an administrative expense

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 6
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claim in an amount to be determined at trial (which is expected to be approximately $14 million),
and providing them such other and further relief to which they show themselves to be entitled, at
law or in equity.
RESPECTFULLY SUBMITTED this 24th day of January, 2021.
MUNSCH HARDT KOPF & HARR, P.C.

/s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
3800 Ross Tower

500 N. Akard Street
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Facsimile: (214) 978-4375
drukavina@munsch.com
jvasek(@munsch.com

K&L GATES LLP

Artoush Varshosaz (TX Bar No. 24066234)
1717 Main Street, Suite 2800

Dallas, TX 75201

Tel: (214) 939-5659
artoush.varshosaz@klgates.com

Stephen G. Topetzes (pro hac vice)
1601 K Street, NW

Washington, DC 20006-1600

Tel: (202) 778-9328
stephen.topetzes@klgates.com

A. Lee Hogewood, III (pro hac vice)

4350 Lassiter at North Hills Ave., Suite 300
Raleigh, NC 27609

Tel: (919) 743-7306
Lee.hogewood@klgates.com

Counsel for Highland Capital Management
Fund Advisors, L.P. and NexPoint Advisors,
L.P.

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM Page 7
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of this document was served
(A) electronically by the Court’s CM/ECF system on all parties entitled to such notice on January

24, 2021; and (B) by first class U.S. mail, postage prepaid, on the attached service list on January
25,2021.

/s/ Davor Rukavina
Davor Rukavina, Esq.

APPLICATION FOR ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIM
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Abernathy, Roeder, Boyd & Hullett, P.C.
Chad Timmons, Larry R. Boyd, Emily M. Hahn
1700 Redbud Blvd, Ste. 300
McKinney, TX 75069

Ashby & Geddes, P.A.
William P. Bowden, Esq., Michael D.
DeBaecke, Esq.

500 Delaware Avenue, 8th Floor
PO Box 1150
Wilmington, DE 19899-1150

Barnes & Thornburg LLP
Thomas G. Haskins, Jr.
2121 North Pearl Street, Suite 700
Dallas, TX 75201

Bonds Ellis Eppich Schafer Jones LLP
D. Michael Lynn, John Y. Bonds, lll, Bryan C.
Assink
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Counsel for the Debtor and Debtor-in-Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: g Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P.,! g Case No. 19-34054-sgj11
Debtor. g
)

DEBTOR’S OBJECTION TO APPLICATION FOR
ADMINISTRATIVE CLAIM OF HIGHLAND CAPITAL MANAGEMENT
FUND ADVISORS, L.P. AND NEXPOINT ADVISORS., L.P.

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service address
for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.
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Highland Capital Management, L.P. (the “Debtor”), by and through its undersigned
counsel, hereby files this objection (this “Objection”) to the Application for Allowance of
Administrative Expense Claim [Docket No. 1826] (the “Application”) filed by Highland Capital
Management Fund Advisors, L.P. (“HCMFA”) and NexPoint Advisors, L.P. (“NexPoint,” and

with HCMFA, the “Claimants” or “Advisors”).! In support of this Objection, the Debtor

represents as follows:

I. PRELIMINARY STATEMENT

1. The Application should be summarily denied on several grounds. The Claimants
are owned and controlled by Mr. James Dondero (“Mr. Dondero”).? As alleged in the pending
Complaints (as defined below) filed by the Debtor against Mr. Dondero, HCMFA, NexPoint, and
certain other entities owned and/or controlled by Mr. Dondero (collectively, the “Dondero
Entities’’), Mr. Dondero and the Dondero Entities have been actively interfering with and impeding
the Debtor’s business and its reorganization under the confirmed Plan and have engaged in a
coordinated litigation campaign to harass the Debtor and deplete its resources, in each case to the
substantial prejudice of the Debtor’s estate and its stakeholders. The Application is another
improper attempt by Dondero-controlled entities to obstruct the Debtor’s reorganization and harass

the estate. The Debtor performed under the applicable Agreements, and the Advisors know that.

! Capitalized terms not defined herein have the meanings ascribed to them below or in the Application.

2 The Advisors objected to the Debtor’s Plan (as defined below) [Docket No. 1670]. In the Confirmation Order
(defined below) confirming the Plan, the Court found that the Advisors were controlled by Mr. Dondero. Confirmation
Order, q 19.

3 Confirmation Order, 4 77-78.
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2. After remaining silent for more than six months* while the Debtor allegedly failed
to provide services and grossly overcharged the Advisors under the parties’ Agreements, and
having no prepetition claims against the Debtor, the Advisors seek to manufacture a purported
administrative expense priority claim by creating “facts” and rewriting the Agreements, which
have been terminated by the Debtor. There will be no credible dispute that NexPoint and HCMFA
stood by idly without ever (i) declaring a default under the Agreements; (ii) notifying the Debtor
of any problem with the Debtor’s services or billings; (iii)) withholding payments under the
Agreements (until notice of the termination of the Agreements); or (iv) seeking judicial relief
regarding such matters. In fact, as described below, the Advisors wrote five separate letters to the
Debtor in late 2020 and complained about a litany of items but made only one generalized
comment about the services being provided. In short, the Advisors waived any right to dispute the
sufficiency of the Debtor’s services or the amounts payable to the Debtor under the Agreements.

3. Independently, the Advisors’ purported overpayments to the Debtor are barred
from recovery under the voluntary payment rule under Texas common law. As explained by the
Texas Supreme Court, “[t]he voluntary payment rule precludes a party from ‘pay[ing] out his
money, leading the other party to act as though the matter were closed, and then be in the position
to change his mind and invoke the aid of the courts to get it back.””>

4. Accordingly, the Application should be denied by the Court.®

4 The Advisors allege that in July 2020, “Mr. Seery directed the Debtor to cease providing services to the Advisors as
otherwise contemplated under the” applicable agreements (Application, 9§ 16) yet the Advisors sought no relief at any
time and only filed the Application on January 24, 2021, on the eve of the Debtor’s confirmation hearing.

5 Miga v. Jensen, 299 S.W.3d 98, 103 (Tex. 2009).

¢ In the event that the Court does not resolve this matter on the pleadings, the Debtor expects to propound discovery
on the Advisors, and reserves all rights with respect thereto and any other claims, causes of action, setoffs,
recoupments, and rights of the Debtor against the Advisors.

DOCS_LA:337623.7 36027/002 2

000341



Case 19-34054-sgj11 Doc 2274 Filed 05/05/21 Entered 05/05/21 17:58:39 Desc
Cese B 2ad2I7MMS  Duwhtaeni 63 eitst APAREZ2 o e 1V aff888 AR D BB

II. JURISDICTION

5. The Court has jurisdiction to consider and determine this matter pursuant to 28
U.S.C. §§ 157 and 1334. This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).
Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

6. The Debtor confirms its consent, pursuant to Rule 7008 of the Federal Rules of
Bankruptcy Procedure, to the entry of a final order.

I11. BACKGROUND

7. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition for

relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the

Bankruptcy Court for the District of Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).

8. On October 29, 2019, the Official Committee of Unsecured Creditors (the
“Committee”) was appointed by the United States Trustee in the Delaware Court.

9. On December 4, 2019, the Delaware Court entered an order transferring venue of
the Debtor’s bankruptcy case to this Court [Docket No. 186].”

10. On February 22, 2021, this Court entered the Order Confirming the Fifth Amended

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (ii) Granting

Related Relief[Docket No. 1943] (the “Confirmation Order”), which confirmed the Fifth Amended
Plan of Reorganization of Highland Capital Management, L.P. (as Modified) [Docket No. 1808]

(as amended, the “Plan”).?

7 All docket numbers refer to the docket maintained by this Court.

8 The confirmed Plan included certain amendments filed on February 1, 2021. See Debtor’s Notice of Filing of Plan
Supplement to the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified), Ex.
B [Docket No. 1875].
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11. The Debtor has continued in the possession of its property and has continued to
operate and manage its business as a debtor-in-possession pursuant to sections 1107(a) and 1108
of the Bankruptcy Code. No trustee or examiner has been appointed in this chapter 11 case.

12.  Each of the Advisors is owned and controlled, directly or indirectly, by Mr.
Dondero.

13. The Debtor and NexPoint were parties to a Shared Services Agreement (“NexPoint
SSA”) and a Payroll Reimbursement Agreement (“NexPoint PRA” and together with the NexPoint

SSA, the “NexPoint Agreements”), each as amended or amended and restated from time to time.’

14.  Likewise, the Debtor and HCMFA were parties to a Shared Services Agreement
(“HCMFA SSA”) and a Payroll Reimbursement Agreement (“HCMFA PRA” and together with

the HCMFA SSA, the “HCMFA Agreements”), each as amended or amended and restated from

time to time. The NexPoint Agreements and the HCMFA Agreements (collectively, the
“Agreements”) were terminated by the Debtor in accordance with their terms.

15. Neither of the Advisors has a prepetition claim against the Debtor. HCMFA’s
proofs of claim (Claim Nos. 95 and 119) were expunged with HCMFA’s consent [Docket No.
1233]. Similarly, NexPoint’s proofs of claim (Claim Nos. 104 and 108) were also consensually
expunged [Docket No. 1233].

16. At the Debtor’s request, Mr. Dondero resigned on or around October 9, 2020. Less
than a week after his ouster, Mr. Dondero and the Advisors he owns and controls initiated their
campaign against the Debtor. Thus, on October 16, 2020, the Advisors wrote to the Debtor and

raised three issues, contending that:

° The Advisors assert that the Debtor and NexPoint entered into the applicable SSA on February 8, 2013, the same
day the Debtor and HCMFA entered into a SSA. Application §3. This assertion is wrong as the Debtor and NexPoint
entered into that certain Amended and Restated Shared Services Agreement effective as of January 1, 2018.
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e the Debtor had allegedly refused to permit its “employees to work on certain
[unidentified] matters that jointly affect HCMLP and the Advisors” and that allegedly
caused the Advisors to unnecessarily incur third-party costs; '

e if'the Debtor terminated employees at the end of the year, the Debtor “will no longer
be able to carry out its duties and responsibilities under the Agreements” (the
“Prospective Complaint™); and

e the Debtor’s contemplated sale of certain assets held in CLOs could result in the loss
of value, and the Advisors asked that no such assets be sold without their prior consent.

Morris Dec. Ex. A.!!

17. On November 24, 2020, the Advisors again wrote to the Debtor, this time only to
reiterate their complaints about the Debtor’s sale of CLO assets and their demand that all such
sales cease in the absence of the Advisors’ prior consent. In this letter, the Advisors registered no
complaints about the services the Debtor was providing or the amounts being charged or paid

under the Agreements. Morris Dec. Ex. B.

18. The Advisors were clearly focused on the Debtor’s sale of CLO assets because on
December 8, 2020, the Advisors and other Dondero-related entities filed their Motion for Order
Imposing Temporary Restrictions on Debtor’s Ability, as Portfolio Manager, to Initiate Sales by

Non-Debtor CLO Vehicles [Docket No. 1528] (the “Advisors’ CLO Motion). Morris Dec. Ex.

C. The Advisors’ CLO Motion was filed on an emergency basis [Docket No. 1523] (Morris Dec.
Ex. D), but was later denied as “frivolous.” Notably, while the Advisors’ CLO Motion proves that

the Advisors know how to seek judicial relief (on an emergency basis, no less), the Advisors

10 The Advisors have never identified any particular “matters that jointly affectfed] HCMLP and the Advisors” and
caused the Advisors to unnecessarily incur third-party costs. Upon information and belief, the “matters” referred to
in the October Letter are those related to the CLO issues and other Estate-Adverse Services, none of which are
“services” the Debtor was ever obligated to provide. See infra n. 12.

11 Citations marked “Morris Dec. Ex. _” refer to the Declaration of John A. Morris in Support of Debtor’s Objection
to Application for Administrative Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint
Advisors, L.P. filed contemporaneously with this Objection.
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registered no complaints in the Advisors’ CLO Motion or at the hearing about the services the
Debtor was providing or the amounts being charged or paid under the Agreements.
19. Unchastened, on December 22, 2020, the Advisors renewed their complaints about

the Debtor’s CLO sales. Morris Dec. Ex. E. The Advisors also renewed their Prospective

Complaint, contending that the anticipated termination of employees on January 31, 2021 “will
result in a loss of the employees that [sic] have traditionally serviced the CLOs.” Other than the
renewal of their Prospective Complaint, the Advisors registered no complaints in their December
22,2020, letter about the services the Debtor was providing or the amounts being charged or paid
under the Agreements.

20. The next day, the Advisors sent the Debtor another letter, this one focused
exclusively on the issue of the Debtor’s management of the CLOs. In their December 23, 2020,
letter, the Advisors gave notice to the Debtor that they “had no choice but to initiate HCMLP’s

removal as fund manager” for cause. Morris Dec. Ex. F. The Advisors registered no complaints

in their December 23, 2020 letter about the services the Debtor was providing or the amounts being
charged or paid under the Agreements.

21. Finally, on December 31, 2020, the Advisors again wrote to the Debtor, this time
for the sole purpose of registering complaints about the Debtor’s decision to evict Mr. Dondero

from the Debtor’s offices. Morris Dec. Ex. G. Other than as specifically related to Mr. Dondero,

the Advisors registered no complaints in their December 31, 2020, letter about the services the
Debtor was providing or the amounts being charged or paid under the Agreements.

22. As a result of this continued harassment and incessant interference, their failure to
pay, collectively, tens of millions of dollars due and owing under a series of demand notes and

other notes which were in default, and for other reasons, beginning in December 2020, the Debtor
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filed a number of complaints (the “Complaints”) against Mr. Dondero (Adv. Proc. No. 20-03190,
filed on December 7, 2020; Adv. Proc. No. 21-03003, filed on January 22, 2021); HCMFA,
NexPoint, and certain other affiliated defendants (Adv. Proc. No. 21-03000, filed on January 6,
2021); HCMFA (Adv. Proc. No. 21-03004, filed on January 22, 2021); and NexPoint (Adv. Proc.
No. 21-03005, filed on January 22, 2021), among others.

23.  As set forth in the Complaints (as applicable), the Debtor has substantial claims
against Mr. Dondero, the Advisors and the other affiliated entities for, inter alia, interference with
the Debtor’s business and operations (including threatening to have the Debtor removed as the
portfolio manager of certain collateralized loan obligation vehicles) and for failing to pay amounts
due and owing to the Debtor under certain promissory notes. Such parties’ continued disruptive
behavior caused the Debtor to notify Mr. Dondero in December 2020 that he would be evicted and
all services provided by the Debtor to him would be terminated.

24. The Application was filed on January 24, 2021, obviously as retaliation for the
Debtor’s filing of the Complaints and refusal to surrender to the Advisors’ demands concerning
the CLOs. The Application has no merit as the Debtor fulfilled its obligations under the applicable
Agreements. Assuming for the sake of argument that the Debtor failed to fully perform, the
Advisors plainly waived (or should otherwise be estopped from asserting) their right to complain
and are otherwise barred under Texas law from recovering anything, and any claim would be
subject to substantial setoffs.

25. During the chapter 11 case and prior to the termination of the Agreements, the
Debtor performed the services required under the Agreements. The Debtor anticipates that if the
Advisors ever specifically identify any alleged service deficiencies or overcharges, they will likely

be predicated upon incredible factual assertions or absurd or other untenable contortions of the
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Agreements’ provisions.'?> Not surprisingly, the Advisors do not identify a single service that the
Debtor failed to provide, and instead make only the generalized and uncorroborated assertion that
they continued to make payments “despite the fact that the Debtor [was] not providing all the
required services in return.” Application § 17.

26. The Advisors also try to belatedly manufacture a “breach” under the Payroll
Reimbursement Agreements by asserting that certain unidentified employees did not provide
services for some unidentified periods of time. Specifically, the Advisors observe that there “is a
schedule attached to the PRAs of investment professionals whose compensation would be
reimbursed by the Advisors” that is “incredibly outdated,” and complain that the list includes
“many individuals . . . who departed the Debtor before or during the Bankruptcy Case.”
Application 9 18. The Advisors’ complaints in this regard serve only to prove that (a) the Advisors
did not care about these matters as long as Mr. Dondero was in control of both the Advisors and
the Debtor (i.e., at all relevant times since the Agreements were executed until no later than January
9,2020); (b) until Mr. Dondero ceased to control both the Advisors and the Debtor, the relationship
was not an arms’-length relationship, and (c) the Advisors were apparently obtaining the services
they bargained for even if such services were not being provided by specified individuals, because

there is no allegation (and there will be no evidence) that the Advisors ever sought an adjustment

12 For example, in or after July 2020, the Debtor’s new CEO reminded the Debtor’s personnel that they should not
provide legal services to the Advisors and other third parties that could be adverse to the bankruptcy estate (“Estate-
Adverse Services”), especially in light of the Court’s particularized concerns. Order on Motion for Clarification of
Ruling [DE # 914] and Joinders thereto [DE ## 915 and 927] [Docket No. 935 at 10] (“This could escalate to
problematic territory in a hurry. The court trusts the Debtor’s independent directors and new CEO are scrutinizing
the issue of in-house lawyers potentially advising both the Debtor and Highland Non-Debtor Entity targets.”)
(emphasis in original). To the extent that the Advisors may assert the Debtor’s services under the Agreements were
deficient because the Debtor refused to provide any Estate-Adverse Services, such assertion is patently illogical and
unsupportable. It would be an absurd construction of the Agreements to have contemplated and required the Debtor
to provide the Advisors with Estate-Adverse Services. See Sojitz Energy Venture, Inc. v. Union Oil Co., 394 F. Supp.
3d 687, 701 (S.D. Tex. 2019) (“We will not construe contracts to produce an absurd result when a reasonable
alternative construction exists.”).
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in the payments or even suggested to the Debtor that they were overpaying for departed employees.
Moreover, as the Advisors’ litany of letters proves, to the extent the Advisors ever registered a
concern about particular employees, it was only as part of the Prospective Complaint.

217. Tellingly, during the chapter 11 case, the Advisors did not, for instance, file an
emergency motion to compel the Debtor to assume or reject the Agreements, file a motion for
relief from the automatic stay to terminate the Agreements, or seek any other relief with respect to
the Agreements. Nor did the Advisors declare any breach or other problem with the Debtor’s
services and billings or the Advisors’ payments under the Agreements. Furthermore, neither in
their objections to Plan confirmation nor any other filing prior to the January 24, 2021, Application
did the Advisors disclose their alleged multi-million dollar administrative claim.

28. It was only after the chapter 11 case became contentious and the Debtor began
gaining traction with its asset monetization plan that the Claimants filed the Application and
notified the Debtor, the Court, and the estate’s other stakeholders of their purported administrative
claim in an effort to create an “asset” that could be used by Mr. Dondero in his fruitless pursuit of
a “pot plan.” Indeed, at all times post-petition and prior to the Debtor’s notice of termination of
the Agreements, the Advisors continued to pay the Debtor for the applicable fees and charges
under the Agreements, without complaint or objection.

29. Finally, assuming for the sake of argument only that the Advisors had a viable
claim, the Debtor is entitled to offsets and has other claims against the Advisors, with respect to
which the Debtor reserves all rights. Among other things, the Advisors owe approximately $2.56

million under the Agreements, as well as approximately $2.22 million in unpaid expense
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reimbursements. And HCMFA and NexPoint owe more than $7.68 million!® and $23 million,'*

respectively, under various promissory notes owed to the Debtor.

IV. OBJECTIONS

A. The Advisors Waived Any Alleged Breaches, Defaults and Claims Relating to the
Purported Deficient Services and Overcharges and the Prior Payments Made By
the Advisors Under the Agreements

30. The Advisors waited more than six months to declare that the Debtor allegedly
provided deficient services and overcharged the Advisors under the Agreements (“Agreement
Claims”). The Agreement Claims were made after the Debtor terminated the Agreements in
accordance with their terms. Moreover, the Agreement Claims were asserted as part of a
disingenuous plan proposal which asserted the claims for the first time and then unsuccessfully
tried to convince the Debtor and its creditors that a plan waiving the Agreement Claims provided
the estate with $14 million more value than the Debtor’s Plan. As explained above, in response to
such developments and as part of Mr. Dondero’s pervasive scheme to disrupt the Debtor’s business
and obstruct and delay the Debtor’s reorganization under the confirmed Plan, the Advisors are
attempting to invent ex post facto a multi-million dollar administrative claim against the estate.
But the Advisors’ belated complaints are barred as a matter of law.

31. The undisputed facts prove that the Advisors waived any Agreement Claims under
applicable Texas law. See Rex Performance Prods., LLC v. Tate, 2020 Tex. App. LEXIS 10465,
at *19 (Tex. App. Dec. 31, 2020) “Waiver is defined as ‘an intentional relinquishment of a known
right or intentional conduct inconsistent with claiming that right.”” Id. (quoting Sun Expl. & Prod.

Co. v. Benton, 728 S.W.2d 35, 37 (Tex. 1987). The elements of waiver include: (1) an existing

13 As asserted in the Debtor’s Complaint against HCMFA in Adv. Proc. No. 21-03004.
14 As asserted in the Debtor’s Complaint against NexPoint in Adv. Proc. No. 21-03005.
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right, benefit, or advantage held by a party; (2) the party’s actual knowledge of its existence; and
(3) the party’s actual intent to relinquish the right or intentional conduct inconsistent with the right.
Ulico Cas. Co. v. Allied Pilots Ass'n, 262 S.W.3d 773, 778 (Tex. 2008). Being largely a matter of
intent, waiver is ordinarily a question of fact, but when the surrounding facts and circumstances
are undisputed, the question becomes one of law. Motor Vehicle Bd. of Tex. Dep't of Transp. v. El
Paso Indep. Auto. Dealers Ass'n, Inc., 1 SSW.3d 108, 111 (Tex. 1999).”).

32. As discussed above, the Advisors were evidently so unconcerned with any
purported Agreement Claims that, inter alia, they (a) continued to pay the Debtor all amounts due

without protest or even a reservation of rights (“Unconditional Payments”), (b) failed to declare a

default or put the Debtor on notice of any deficiency with the Debtor’s services and billings and

the Advisors’ payments under the Agreements (“Contractual Notice Actions”), despite sending a

litany of letters in late 2020 detailing other purported concerns, and (c) failed to seek judicial relief
of any kind (e.g., a motion to compel the Debtor to assume or reject the Agreements or a motion

for relief from stay to terminate the Agreements (“Bankruptcy Court Actions”), despite having

filed the Advisors” CLO Motion on an emergency basis. See, e.g., EM Bldg. Contrs. Servs., LLC
v. Byrd Bldg. Servs., LLC, 2020 Tex. App. LEXIS 6342, *40 (Tex. App. Aug. 11, 2020) (“Silence
or inaction, for so long a period as to show an intention to yield the known right, is . . . enough to
prove waiver”) (quoting Tenneco Inc. v. Enter. Prods. Co., 925 S.W.2d 640, 643 (Tex. 1996)); In
re National Steel Corp., 316 B.R. 287, 307 (Bankr. N.D. Ill. 2004) (“[I]t is most significant that
the Creditor failed to take timely action to seek appropriate relief during the term of the executory
Contract. Specifically, the Creditor failed to come before the Court to seek relief from the
automatic stay under 11 U.S.C. § 362(d). Nor did the Creditor seek to compel National Steel to

assume or reject the Contract pursuant to § 365(d)(2) [footnote omitted]. Instead of availing itself
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of the procedures set forth in the Bankruptcy Code to compel National Steel’s decision to assume
or reject the Contract, the Creditor paid National Steel the higher price pursuant to the Amended

299

Price Proposal and chose to ‘reserve its rights.””). In short, the Advisors waived any right to
dispute the sufficiency of the Debtor’s services or the amounts payable to the Debtor under the
Agreements.

33. The Advisors cannot avoid the consequences of their inaction by relying on so-
called “non-waiver provisions” in the Agreements.!> Texas law provides that ostensible “non-
waiver provisions” can themselves be waived by the parties. See, e.g., United States Bank, N.A.
v. Kobernick, 454 Fed. Appx. 307, 315 (5th Cir. Dec. 16, 2011) (bank’s actions were inconsistent
with preserving contractual right to declare a certain default and thus, the bank had waived said
right, notwithstanding non-waiver clause (citing Straus v. Kirby Court Corp., 909 S.W.2d 105,
108 (Tex. App. 1995) and other cases)).'¢

34.  Here, the Advisors’ monthly Unconditional Payments, failure to take any
Contractual Notice Actions, and failure to take any Bankruptcy Court Actions relating to the
Agreements prove that the Advisors waived any Agreement Claims, notwithstanding any non-
waiver clauses in the Agreements.

35. Any purported Agreement Claims of the Advisors were viewed and treated as non-

issues by the Advisors during the chapter 11 case, and were thus not preserved for purposes of the

Application or otherwise.

15 For example, the Payroll Reimbursement Agreement entered into as of May 1, 2018, by and among the Debtor and
HCMFA, provides in section 6.02: “No failure on the part of any Party to exercise or delay in exercising any right
hereunder will be deemed a waiver thereof ....”

16 The Debtor is cognizant of the Texas Supreme Court’s opinion in Shields Limited Partnership v. Bradberry, 526
S.W.3d 471 (Tex. 2017), wherein the court stated that “as a general proposition, nonwaiver provisions are binding and
enforceable.” Id. at 481. However, the Shields court also stated: “To the extent there has been any doubt up to this
time, we affirm that a party’s rights under a nonwaiver provision may indeed be waived expressly or impliedly.” Id.
at 482-83.
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B. The Voluntary Pavment Rule Effectively Bars Any Administrative Claim

36. Separately, the “voluntary payment rule” under applicable Texas law precludes the
Advisors from recovering any alleged contractual overpayments under the guise of an
administrative claim. As explained above, the Advisors voluntarily and intentionally made
postpetition payments under the Agreements to the Debtor. “The voluntary payment rule
precludes a party from ‘pay[ing] out his money, leading the other party to act as though the matter
were closed, and then be in the position to change his mind and invoke the aid of the courts to get
it back.”” Miga v. Jensen, 299 S.W.3d 98, 103 (Tex. 2009); accord, BMG Direct Mktg. v. Peake,
178 S.W.3d 763 (Tex. 2005) (applying the principle to prevent the recovery of a “late fee” paid by
a customer who later claimed it was unlawful); see also Nat’l Steel Corp., 316 B.R. at 307-08
(“Nor is it disputed that the Creditor made the payment voluntarily, notwithstanding the fact that
it announced the reservation of its rights to later ‘evaluate the situation.” Despite the Creditor’s
fervent denials that it agreed to the price increase and that such an increase was inappropriate under
the Contract, the Creditor made an affirmative, voluntary decision to pay the price increase ....
The Court finds that the requirements of the voluntary payment doctrine [under Michigan law,
which is similar to Texas law] have been met and that, accordingly, the Creditor cannot recover
any portion of the payment at issue made to National Steel.”).

V. RESERVATION OF RIGHTS

37. The Debtor reserves all rights relating to NexPoint, HCMFA and/or the
Agreements, including, without limitation, any claims, causes of action, setoffs, recoupments and

other rights of the Debtor against the Advisors.
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VI. CONCLUSION

The Advisors’ Application for an administrative claim is part and parcel of the Advisors’
and Mr. Dondero’s broad strategy to subvert and hinder the Debtor’s reorganization to the
substantial detriment of the estate and its stakeholders. For the reasons set forth herein, the Debtor
respectfully requests that the Court (i) deny the Application, (ii) disallow any asserted

administrative claim of the Advisors, and (iii) grant such other and further relief as the Court deems

just and proper.
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Dated: May 5, 2021.
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

Signed September 13, 2022 MCM? W

United States BanquuptcVJudge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: S
: § Chapter 11
18
HIGHLAND CAPITAL MANAGEMENT, L.P., s Case No. 19-34054-sgjl1
Reorganized Debtor. g
HIGHLAND CAPITAL MANAGEMENT, L.P., §
§
Plaintiff, § Adversary Proceeding No.
§
Vs. § 21-03010-sgj
§
HIGHLAND CAPITAL MANAGEMENT FUND  §
ADVISORS, L.P., AND NEXPOINT ADVISORS, §
LP, §
§
Defendants. §
JUDGMENT

! The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357). The headquarters and
service address for the above-captioned Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201.
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This matter having come before the Court following the consolidation of (a) certain breach

of contract claims asserted by Highland Capital Management, L.P. (“Highland” or “Plaintiff”)

against Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and NexPoint Advisors,

L.P. (“NexPoint” and together with HCFMA, the “Defendants,” and Plaintiff and Defendants

together, the “Parties”) in the above-referenced adversary proceeding (the ‘“Adversary
Proceeding”), with (b) the administrative expense claims asserted by HCMFA and NexPoint
against Highland in the Application for Allowance of Administrative Claim [Main Docket No.
1826];2 and the Court having held an evidentiary hearing on April 12 and 13, 2022 (the “Trial”)
and considered (a) Defendants’ arguments and contentions set forth in the Advisors’ Trial Brief
[AP Docket No. 90]; (b) Plaintiff’s arguments and contentions set forth in Highland’s Proposed
Findings of Fact and Conclusions of Law [AP Docket No. 91]; (c) the Joint Pretrial Order [AP
Docket No. 96] filed by the Parties; (d) the exhibits admitted into evidence during the Trial [AP
Docket No. 115]; (e) the credibility of the witnesses who testified during the Trial; (f) the
arguments presented by counsel during closing arguments held on April 27, 2022; and (g) all prior
proceedings arising in or concerning the claims asserted in the Adversary Proceeding, and for the
reasons set forth in the Findings of Fact and Conclusions of Law in Support of Judgment: (4)
Granting Breach of Contract Claims Asserted by the Reorganized Debtor, and (B) Denying
Defendants’ Request for Allowance of Administrative Expense Claims [ AP Docket No. 124] (the

Findings™) issued by the Court on August 30, 2022; the Court hereby enters the following final

judgment (the “Final Judgment”).

IT IS ORDERED, ADJUDGED, AND DECREED as follows:

2 See Stipulation (A) Amending Scheduling Order and (B) Consolidating and Resolving Certain Matters, Adv. Pro.
No. 21-03010-sgj, Docket No. 36 (references to the docket maintained in the Adversary Proceeding are hereafter
referred to as “AP Docket No. __”).
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1. HCMFA owes Highland the aggregate sum of $1,756,000, and Highland shall have
a money judgment against HCMFA in that amount.

2. NexPoint owes Highland the aggregate sum of $840,000, and Highland shall have
a money judgment against NexPoint in that amount.

3. All relief requested by the Defendants in the Application for Allowance of
Administrative Claim [Main Docket No. 1826], including with respect to (i) all alleged
overpayments and (2) all alleged breaches of contract by Highland, is denied and all claims that
were asserted or could have been asserted therein are dismissed with prejudice.

4. The amounts set forth to be paid in this Final Judgment shall bear interest, pursuant
to 28 U.S.C. § 1961, from the date of the entry of this Final Judgment, at a rate of 3.48 percent.
Interest shall be computed daily to the date of payment, except as provided in 28 U.S.C. § 2516(b)
and 31 U.S.C. § 1304(b), and shall be compounded annually.

### END OF JUDGMENT ###
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CLERK, U.S. BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

ENTERED

THE DATE OF ENTRY IS ON
THE COURT’S DOCKET

The following constitutes the ruling of the court and has the force and effect therein described.

Signed August 30, 2022 : Cwl) W

United States BanquuptcVJudge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

Inre: g Chapter 11
HIGHLAND CAPITAL MANAGEMENT, L.P., g Case No. 19-34054-sgj11

Reorganized Debtor. g
HIGHLAND CAPITAL MANAGEMENT, L.P., §

Plaintiff, g Adversary Proceeding No.
Vs. g 21-03010-sgj
HIGHLAND CAPITAL MANAGEMENT FUND §
ADVISORS, L.P. AND NEXPOINT ADVISORS, L.P., §

Defendants. g

§

FINDINGS OF FACT AND CONCLUSIONS OF LAW IN SUPPORT OF A JUDGMENT:
(A) GRANTING BREACH OF CONTRACT CLAIMS ASSERTED BY THE
REORGANIZED DEBTOR: AND (B) DENYING DEFENDANTS’ REQUESTS FOR
ALLOWANCE OF ADMINISTRATIVE EXPENSE CLAIMS
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I INTRODUCTION

The above-referenced adversary proceeding (“Adversary Proceeding”) is related to the
Chapter 11 bankruptcy case of Highland Capital Management, L.P. (the “Debtor” or “Highland”),
which was filed on October 16, 2019 (the “Petition Date”). Highland is now a Reorganized Debtor
(sometimes referred to as such, herein). It obtained confirmation of a plan on February 22, 2021.
The plan went effective on August 11, 2021. On direct appeal to the Fifth Circuit, Highland’s

confirmation order was affirmed in substantial part, on August 19, 2022.

A few days before confirmation of its plan, Highland filed the complaint (“the Complaint™)
initiating this Adversary Proceeding.! The defendants in the Adversary Proceeding are two very
significant non-debtor entities within the massive Highland complex of companies: one known
as Highland Capital Management Fund Advisors, L.P. (“HCMFA”) and the other known as
NexPoint Advisors, L.P. (“NexPoint” or sometimes “NPA”). These two companies are sometimes
collectively referred to as the “Advisors” or “Defendants.” It is undisputed that, at all relevant
times, the Advisors have been controlled by James Dondero (“Mr. Dondero”), the co-founder and
former CEO of the Debtor.? Early during the Highland bankruptcy case (on January 9, 2020), Mr.
Dondero’s tenure as CEO of Highland was terminated, and three new independent directors (the

“Independent Board”) were appointed to manage the affairs of the Debtor, pursuant to a settlement

! Plaintiff Highland Capital Management, L.P.’s Verified Original Complaint for Damages and for Declaratory and
Injunctive Relief, filed February 17, 2021, DE # 1 in the AP. Note: all references herein to “DE # _ ” shall refer to
the docket entry number at which a pleading appears in the docket maintained in the Highland main bankruptcy case.
All references to “DE #  in the AP” refer to the docket entry number at which a pleading appears in the docket
maintained in this Adversary Proceeding.

2 Joint Pretrial Order, DE # 92 in the AP at p. 9, § 35. See also Tr. Transcript 4/13/22, Part 2 of 2 [DE # 116], at
14:19-20.
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between the Debtor and Official Committee of Unsecured Creditors (“UCC”), approved by the

bankruptcy court.?

The Adversary Proceeding involves Highland’s breach of contract allegations against the
two Advisors arising under four different agreements: (a) two Shared Services Agreements (one
between Highland and each of the two Advisors); and (b) two Payroll Reimbursement Agreements
(again, one between Highland and each of the two Advisors).* As later further explained, the
Advisors are “registered investment advisors” who manage approximately $11 billion of assets for
numerous clients, including retail investors (the retail investor funds constitute about $3 billion of
the $11 billion of assets under management).> Pursuant to the two Shared Services Agreements,
Highland provided the ‘“back-office” and ‘“middle-office” services (i.e., accounting, legal,
regulatory compliance, human resources, information technology, etc.) that enabled the Advisors
to operate as a business. And pursuant to the two Payroll Reimbursement Agreements, Highland
provided “front-office” advisory services (i.e., investment advisory personnel) that enabled the
Advisors to provide investment services to the funds under their management. To be clear,

Highland maintained a full staff of actual employees and essentially contracted out to the Advisors

3 The settlement between the Debtor and UCC is sometimes referred to by the parties as the “corporate governance
settlement,” and it was entered into to avert the likely appointment of a Chapter 11 trustee.

4 The Debtor originally asserted three claims in the Complaint: Count One, seeking declaratory relief, as to the parties’
respective rights and obligations under the two Shared Services Agreements; Count Two for Breach of Contract under
the two Shared Services Agreements; and Count Three, seeking injunctive relief requiring the Advisors to cooperate
in an orderly transition of services away from the Debtor, under the Shared Services Agreement. DE # 1 in the AP.
On February 24, 2021, following an evidentiary hearing, the bankruptcy court entered an order resolving the claims
for declaratory and injunctive relief (Counts One and Three) of Highland’s Complaint. Subsequently, on August 4,
2021, the parties entered into a stipulation that the claims for declaratory and injunctive relief were finally resolved
by the prior order. DE # 36 in the AP. Thus, the only claims remaining from Highland’s Complaint to be considered
are those for breaches of contract (Count Two). Notably, the parties’ Joint Pretrial Order expanded Highland’s Count
Two to include breaches of the Payroll Reimbursement Agreements and not simply breaches of the Shared Services
Agreements. DE # 92 in the AP, 4 15, 69, 71, 73, 74, 75, 76, 78, 79, 80, 81 & 85.

5 Tr. Transcript 4/13/22, Part 2 of 2 [DE # 116], at 106:13-16.

3

000266



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Ca8es8222:¢\0A21065S DoocuraetdiehERddeigi 2R 5(PRggel 86 of 888 PagelD 3465

for the necessary services, so that the Advisors could manage funds for their clients. The Advisors

themselves had relatively few employees.

The Shared Services Agreements, later more fully defined, will sometimes collectively be
referred to herein as the “SSAs,” and the Payroll Reimbursement Agreements, also more fully
defined herein, will sometimes be referred to as the “PRAs.” The cash flow streams from the SSAs
and PRAs were a significant source of revenue and liquidity for Highland. And, of course, the
Advisors, themselves, earned significant fees from the contracts that they had with their clients to

manage the $11 billion of assets (the Advisors’ revenue numbers are not in evidence).

Highland asserts that breaches of contract occurred due to the Advisors’ failure—Ilate
during Highland’s bankruptcy case, when things had become very contentious between Highland
and Mr. Dondero—to pay amounts due and owing under the four agreements (specifically, after
Highland had given notice on November 30, 2020, of Highland’s intent to terminate the SSAs, in
60 days, in connection with its chapter 11 plan).® Highland asserts that the Advisors thereafter
failed to pay some $2,747,000 due and owing under the four agreements, in late 2020 and early

2021.

Meanwhile, shortly before the filing of the Adversary Proceeding, on January 24, 2021,
the Advisors filed their Application for Allowance of Administrative Claim in the underlying
bankruptcy case.” On May 5, 2021, Highland filed its Objection to Application for Administrative
Claim of Highland Capital Management Fund Advisors, L.P. and NexPoint Advisors, L.P.3

Contrary to Highland’s position that the Advisors owe Highland money for unpaid services that

¢ Highland planned to reduce its workforce in February 2021, in connection with confirmation of its plan, and
anticipated it would have insufficient personnel to perform under the agreements thereafter.

"DE # 1826.

8 DE #2274.
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Highland provided, the Application asserted claims back against Highland for: (1) alleged post-
petition overpayments by the Advisors to Highland under the PRAs, throughout the bankruptcy
case (under a theory that the fees payable to Highland under the PRAs were tied to the headcount
of employees providing services, and Highland allegedly improperly charged the Advisors the
same fixed, monthly amount under the PRAs, over time, as employee headcount at Highland
dwindled); (2) alleged post-petition breaches of the SSAs by Highland, for allegedly failing to
provide certain legal and compliance services contemplated under the SSAs—causing the
Advisors to have to hire their own employees to provide such services; and (3) alleged post-petition
overpayments by the Advisors to Highland under the SSAs for the services that Highland allegedly
failed to provide. The Advisors have asserted up to $14 million in administrative expense claims

against Highland.

On August 6, 2021, the parties stipulated that the contested matter created by the Advisors’
Application for Allowance of Administrative Claim (and Highland’s objection thereto) should be
consolidated with the Debtor’s breach of contract claims within this Adversary Proceeding.’ All
consolidated, competing claims of the parties were tried before the bankruptcy court on April 12
and April 13, 2022, with closing arguments heard on April 27, 2022 (the “Trial”). The court heard

from six witnesses and admitted nearly 200 exhibits.

For the reasons set forth below, the bankruptcy court has determined that the Advisors have
failed to meet their burden of proving: (i) that they made any “overpayments” under the PRAs; (ii)
that Highland breached the SSAs; or (ii1) that the Advisors “overpaid” under the SSAs. The court

also has determined that, even if the Advisors had met their burden of proving that they “overpaid”

? Stipulation (A) Amending Scheduling Order and (B) Consolidating and Resolving Certain Matters, DE # 36 in the
AP.
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under the PRAs, the Advisors claims were waived. The Advisors’ claims for “overpayments”

under the SSAs were likewise waived. No administrative expense claims will be allowed.

The bankruptcy court has further determined that Highland has met its burden of proving
its breach of contract claims against the Advisors for failure to pay certain amounts due under both

the SSAs and PRAs in late 2020 and early 2021.

Accordingly, the bankruptcy court denies the request for allowed administrative expense
claims by the Advisors. Further, the bankruptcy court grants the relief requested by Highland
under its claims for breach of contract in this Adversary Proceeding. Highland is entitled to the

damages set forth at the end of this document.

Set forth below are the court’s Findings of Fact and Conclusions of Law, pursuant to Fed.
R. Bankr. Proc. 7052. Any Finding of Fact that should be more appropriately characterized as a

Conclusion of Law should be deemed as such, and vice versa.
11. FINDINGS OF FACT

The Defendant/Advisor known as HCMFA was formed on or around February 2, 2009,
and was previously known as Pyxis Capital, L.P. (“Pyxis”).!” The Defendant/Advisor known as
NexPoint was formed on or around March 20, 2012. It is undisputed that, at all relevant times,

both Defendants (i.e., the Advisors) were controlled by Mr. Dondero.!!

The Advisors are registered investment advisors under the Investment Advisers Act of

1940. They serve as the investment managers for, among other things, certain retail funds (the

10 Joint Pretrial Order, DE # 96 in the AP at p. 10. See also Tr. Transcript 4/13/22, Part 2 of 2 [DE # 116], at 14:19-
20.
' 1d. atp.9.

000269



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Ca8es8222:¢\0A21065S DbocuraetdRiehEHddeigi AR 5(PRggel 89 of 888 PagelD 3468

“Retail Funds”) that are regulated pursuant to the Securities Act of 1933, the Securities Exchange

Act of 1934, and the Investment Company Act of 1940.

The Advisors provide investment advisory services to their clients pursuant to written
investment advisory agreements (the “Investment Advisory Agreements”). These Investment
Advisory Agreements are: (a) the principal source of the Advisors’ revenue, and (b) are the reason

for the Advisors’ existence.

An individual named David Klos (“Mr. Klos”) served as Highland’s Controller and Chief
Accounting Officer during the times relevant in this Adversary Proceeding (including overseeing
the SSAs and PRAs between Highland and the Advisors) and reported directly to an individual
named Frank Waterhouse (“Mr. Waterhouse™), who served as both: (a) Highland’s Chief Financial
Officer (“CFO”), while simultaneously serving as (b) the Treasurer for each of the Advisors. Both
Mr. Klos and Mr. Waterhouse testified at Trial and seemed to be the witnesses who were most
involved with the Agreements at the time of their execution, implementation, and during

performance thereof.

Mr. Klos now works as CFO of the Reorganized Debtor. Mr. Waterhouse no longer has
any employment position with the Reorganized Debtor, but he still serves as an officer and/or
employee of both of the Advisors and of Skyview—the latter of which is an entity that many
former Highland employees transitioned to around the time that the Highland plan was confirmed,
and they were terminated from Highland (Skyview now provides middle- and back-office services
to the Advisors).!?> The court found Mr. Klos to be a credible and knowledgeable witness. The

court found Mr. Waterhouse’s testimony to have been only moderately helpful. Mr. Waterhouse

12 See Tr. Transcript 4/13/22, Part 2 of 2 [DE # 116], at 55:3-21.

7

000270



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Ca8es8222:¢\0A21065S Db curaetdiehEHddegi BARB5(PRggel 86 of 888 PagelD 3269

testified either “Not that I recall,” “I don’t recall,” “Not that I’'m aware of,” or “I don’t remember,”

more than 75 times, during two hours and 26 minutes of testimony regarding the SSAs and PRAs.'?

A. The SSAs

1. The HCMFA SSA.

On February 9, 2012, Highland and HCMFA (then operating as Pyxis) entered into a
Shared Services Agreement, effective as of December 15, 2011 (“Original HCMFA SSA™).!* On
September 12, 2012, the parties entered into an Amended and Restated Shared Services Agreement,
effective as of December 15, 2011."% Subsequently, the parties entered the Second Amended and
Restated Shared Services Agreement, effective as of February 8, 2013—which is the SSA that was
in place between Highland and HCMFA during the bankruptcy case and is at issue in this litigation

(the “HCMFA SSA”).!6

To understand the impetus for the HCMFA SSA (and, for that matter, all of the agreements
at issue in this Adversary Proceeding) one must fully appreciate that the Defendants/Advisors had
relatively few employees of their own during the times relevant in this Adversary Proceeding.
Rather, the Defendants/Advisors essentially contracted for services and/or personnel employed by
the mothership, Highland. Pursuant to the HCMFA SSA, HCMFA agreed to pay Highland for
costs relating to certain shared services requested by HCFMA and provided by Highland,
including, in pertinent part: (i) finance and accounting, (ii) human resources, (iii) marketing, (iv)

legal, (v) corporate, (vi) information technology, and (vii) operations.!” According to all

13 With all due respect, the court realizes that most witnesses do not have perfect memories and occasionally testify
“I don’t recall” or “I don’t know” during testimony. Indeed, during this Trial, other witnesses sometimes testified as
such. But Mr. Waterhouse’s lack of answers to important questions was somewhat troubling to the court.

14 Pl. Ex. 54.

ISPl Ex. 55.

16 P1. Ex. 2.

17 See id. at Article II, Section 2.01.
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witnesses, these services are commonly referred to in the industry as “middle- or back-office”
services, in contrast to “front-office” services that would be investment advisory services.

Pursuant to the HCMFA SSA, HCMFA was required to pay Highland its allocable share
of the “Actual Cost” of “Shared Services” and ‘“Shared Assets” based on an “Allocation
Percentage,” as those terms are defined in the HCFMA SSA.!® To determine the amounts owed,
(a) Highland was to prepare Quarterly Reports setting forth the cost allocations and detailing
amounts paid during the applicable quarter; (b) the parties were to agree on the allocations set forth
in the Quarterly Reports and prepare invoices; and (c) the invoiced amounts were to be paid within
10 days.!” In contrast to the other SSA with Nexpoint (described below) and the PRAs (also
described below), the HCMFA SSA is stipulated to have been a variable fee arrangement between
the parties.

ii. The NexPoint SSA.

On June 5, 2013, Highland and NexPoint entered into their original Shared Services
Agreement, effective as of January 1, 2013 (the “Original NexPoint SSA”).2’ The Original
NexPoint SSA was modelled after the HCMFA SSA and included a formula for determining
NexPoint’s share of allocable cost of “Shared Services” and “Shared Assets,” which did not rely
on an actual analysis of cost, but rather a percentage of managed fund assets.?! This contract
covered the same “middle- or back-office” services provided under the HCMFA SSA.

Subsequently, Highland and NexPoint amended the Original NexPoint SSA. The parties
entered into the Amended and Restated Shared Services Agreement, effective as of January 1,

2018—which is the SSA that was in place between Highland and NexPoint during the bankruptcy

18 See id. at Section 4.01.

19 See id. at Sections 5.01, 5.02, & 5.03.

20 p], Ex. 29.

21 See id. at Sections 4.01, 5.01, 5.02, & 5.03.
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case and is at issue in this litigation (the “NexPoint SSA”).??

The notable changes made to the
NexPoint SSA included that: (a) the “asset based” formula (which was calculated using the asset
values of a fund advised by NexPoint) for determining the value of Highland’s services was
replaced with a monthly, “flat fee” arrangement; and (b) Highland was provided with exculpation
and indemnification rights. The monthly flat fee charged by Highland to NexPoint in the amended
NexPoint SSA was $168,000.%

NexPoint agreed to pay Highland the flat monthly fee of $168,000, due before the first
business day each month, in exchange for the shared services provided by Highland.?*
Additionally, under Section 6.03 of the NexPoint SSA, Highland is entitled to recover its costs and
expenses, including attorney’s fees, incurred in connection with the defense or settlement of
indemnifiable claims.?

The NexPoint SSA was signed by Mr. Waterhouse on behalf of both Highland (in his
capacity as Treasurer of Strand Advisors, Inc., the general partner of Highland) and NexPoint (in
his capacity as Treasurer of NexPoint Advisors GP, LLC, the general partner of NexPoint).

On November 30, 2020, Highland—with confirmation of its plan pending, which
contemplated a separation of Highland from Dondero-controlled entities—exercised its right to
terminate both the HCMFA SSA and NexPoint SSA, by providing a written termination notice to
the Advisors, indicating Highland’s intent to terminate them, effective January 31, 2021 (the
“Termination Date”). However, on January 29, 2021, Highland agreed to extend the Termination

Date by two weeks (to February 14, 2021), due to ongoing negotiations for an orderly transition

of services, provided the Advisors paid for the services in advance. Highland has credibly

22 Pl. Ex. 3.

2 Id. at Article 111, Section 3.01.
2 See id..

25 See id. at Section 6.03.
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represented that it believed termination without a service provider in place to fill Highland’s role
would have had dire consequences to the Retail Funds and their investors. The parties later agreed
to extend the Termination Date one final time in February 2021, to extend the deadline through
the end of February 2021.

The Advisors do not contend that Highland failed to perform under the SSAs, other than,
perhaps, providing certain legal and compliance services to the Advisors a handful of times, at a
point in time during the bankruptcy case when the Debtor believed it would be a conflict of interest
to do so (as the Debtor and Advisors were becoming adverse). Further, it is agreed that the
NexPoint SSA contemplated a fixed fee arrangement of $168,000 per month. To reiterate, the
HCMFA SSA was not a fixed fee arrangement, but the amounts invoiced under the HCMFA SSA

generally ranged between $300,000 to $310,000 each month.
B. The PRAs

In addition to the two SSAs, Highland and each of the Advisors/Defendants were parties
to two “Payroll Reimbursement Agreements” (the “PRAs” and together with the SSAs, the
“Agreements”). The PRAs—in contrast to the SSAs that were designed to compensate Highland
for the Defendants’ usage of “middle- and back-office” services—were designed to compensate
Highland for the Defendants usage of “front-office” services.

There is a confusing history leading up to execution of the PRAs. Notably, prior to the
year 2018, Highland had provided “front-office” services to the Advisors for free. Also notably,
in early 2018, the parties embarked on documenting a new arrangement whereby Highland would
henceforth be compensated for “front-office” services through the mechanism of “sub-advisory

agreements” with the Advisors (which would be typical in the industry generally, as a way to

11
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compensate a party for “front-office” services). But the parties ended up using the PRAs instead,
as set forth below.

i Events Leading up to the PRAs.

As noted above, prior to the year 2018, Highland had provided “front-office” services to
the Advisors for free, for six years.?® But at the end of 2017, Highland was operating at a loss and
those losses were expected to increase in 2018.%” According to the credible testimony of Mr. Klos
at Trial, Mr. Dondero came up with a number of $6 million that the Defendant NexPoint should
be paying Highland, every year in the aggregate, to compensate for the mounting operating losses
at Highland—which also had the added benefit of reducing NexPoint’s taxable income that it was
generating, that happened to be flowing up to Mr. Dondero.?8

So, on or about January 11, 2018, Highland and NexPoint entered into that certain Sub-
Advisory Agreement, effective as of January 1, 2018 (the “Initial Sub-Advisory Agreement”).
Notably, a typical sub-advisory agreement might provide for compensation for front-office
services in a myriad of ways, including possibly: based on actual costs; flat fees; or percentage of
assets under management (“AUM?”), using basis points computed on assets managed.?’ Pursuant
to the Initial Sub-Advisory Agreement, Highland would be providing certain “front-office”
services to NexPoint to enable it to fulfill its obligations to its Clients under its Investment
Management Agreements.>’ In exchange, NexPoint agreed to pay a flat monthly fee of $252,000,
while each of the parties agreed to bear their own expenses.’! As with the NexPoint SSA, Mr.

Waterhouse signed the Sub-Advisory Agreement on behalf of both Highland and NexPoint. The

26 Tr. Transcript 4/12/22, Part 1 of 2, [DE # 110] at 69:13-71:19.

27PL. Ex. 86 at p. 2. See Tr. Transcript 4/12/22, Part 1 of 2 [DE # 110], at 65:13-22.
28 Tr. Transcript 4/12/22, Part 1 of 2, [DE # 110] at 66:6-71:19.

29 Tr. Transcript 4/13/22, Part 1 of 2, [DE # 114] at 37-47.

30 Joint Pretrial Order, DE # 96 in the AP atp. 11.

31 NexPoint Sub-Advisory Agreement, P1. Ex. 5, §2(a)-(b).
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payment of $252,000 times 12 equaled $3,024,000; meanwhile NexPoint would be paying
Highland $168,000 per month under the fixed fee NexPoint SSA, and $168,000 times 12 equaled
$2,016,000. Thus, by the court’s calculations, this would mean that NexPoint would be paying
Highland not quite $6 million per month for “back-", “middle-”, and “front-office” services.
However, the court understands that a subsidiary of NexPoint, called NREA, would be paying an
additional $80,000 per month flat amount for “back- and middle-office” shared services, which
would total $248,000 per month for shared services being paid from NexPoint (inclusive of its
subsidiary) to Highland.’> $248,000 times 12 equals $2,976,000 and, when added to the
$3,024,000 being paid for “front-office” sub-advisory services, this totaled exactly $6 million.

Each year, Mr. Waterhouse and Mr. Klos prepared a written analysis of Highland’s past
and projected financial performance (each, an “Annual Review”) that they presented to Mr.
Dondero and Mark Okada (the latter of whom was Highland’s other co-founder).** The 2017/2018
Annual Review included statements and information that: (i) Highland was projected to incur
operating losses of $12 million in 2018;** (ii) the agreements of NexPoint to pay $6 million in fees
to Highland was to “remain unchanged;”*’ (iii) the aggregate of $6 million to be paid by NexPoint
to Highland was projected to be unchanged in 2018, 2019, and 2020;*° and (iv) changes through
new hires, internal transfers, terminations, and compensation and benefits paid had been made
across the Highland platform.’’

But, a hugely significant event occurred that affected Highland’s cash flow right after the

2017/2018 Annual Review was presented. On January 30, 2018, a former Highland employee

32 Pl. Ex. 146. See also Tr. Transcript 4/12/22, Part 2 of 2 [DE # 113], at 70:6-17.

33 See, e.g., P1. Ex. 86 (2017/2018 Annual Review), P1. Ex. 142 (2018/2019 Annual Review), & P1. Ex. 143 (2019/2020
Annual Review).

34 Pl. Ex. 86 at p. 2.

3 Id. atp. 36.

36 Id. at p. 46.

37 Id. at pp. 29-33, 48.
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named Joshua Terry commenced an involuntary bankruptcy case against Acis Capital
Management, L.P. (“Acis”) in this bankruptcy court (Mr. Terry had obtained a large arbitration
award and judgment against Acis and was being frustrated in his efforts to collect upon it). At that
time, Acis was an affiliate of Highland that managed certain collateralized loan obligations
(“CLOs”). To perform its duties, Acis had earlier entered into its own sub-advisory and shared
services agreements with Highland (the “Acis Agreements”). The Acis Agreements were a vital
source of Highland’s revenue. Highland was projected to receive almost $10 million in revenue
in 2018 alone from the Acis Agreements—Highland’s second-highest source of revenue
representing nearly 12% of its total projected operating income.*®

So, on March 7, 2018, just weeks after the 2017/2018 Annual Review was presented—and
in an attempt to make up for anticipated lost revenue from Acis—Highland decided to create a
Sub-Advisory Agreement also for HCMFA, initially for a flat monthly fee of $450,000,
retroactive to January 1, 2018. Recall that, heretofore, Highland had been providing front-office
services to HCMFA for free. A week later, a draft Sub-Advisory Agreement modeled on the
NexPoint Initial Sub-Advisory Agreement was prepared for HCMFA.*

Notably: (a) the 2017/2018 Annual Review presented to Mr. Dondero and Mr. Okada just
six weeks earlier did not contemplate that HCMFA would be party to a Sub-Advisory Agreement
or otherwise would be compensating Highland for investment advisory services Highland was
providing, and (b) both the title and terms of the draft HCMFA Sub-Advisory Agreement

corroborated Highland’s contention that the parties intended to create a “fee for service” advisory

relationship.

38 PI. Ex. 86 at p. 35 (“Highland 2.0 CLOs” refers to the CLOs managed by Acis).
39 See Pl. Ex. 87 (e-mails between March 7 and March 15, 2018).

14

000277



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Ca8es8222:¢\00A21065S Doocuemnb2edt-HddRBGAI2BIAP60Rggel 32 of 888 PagelD 3276

But, alas, the Initial Sub-Advisory Agreements for both HCMFA and NexPoint were not
to be, because Highland learned: (a) from its outside counsel that (i) the Advisors’ Retail Board*’
needed to approve the Sub-Advisory Agreements during an in-person meeting, and that (ii) the
two Sub-Advisory Agreements could not be made retroactive to January 1, 2018, and (b) that the
next in-person meeting of the Retail Board would not be until June 2018.*' This was a problem
because Highland needed cash-flow immediately and could not wait until June 2018.

Based on this legal advice, the parties concluded that they could not utilize the
contemplated Sub-Advisory Agreement structure because: (a) Highland would not be able to earn
any revenue for sub-advisory services until June, the earliest date the Retail Board could approve
of the Sub-Advisory Agreements during an in-person meeting, and (b) it could not be retroactive
to January 1, 2018, meaning that Highland would be unable to receive six months’ of needed
revenue. So, another method was needed to overcome these obstacles—and the Payroll
2

Reimbursement Agreements were born.*

il. The Use of PRAs instead of Sub-Advisory Agreements to Compensate Highland for
“Front-Office” Advisory Services.

So, the next month, Highland prepared a draft PRA that did not need the Advisors’ Retail
Board’s approval and could be made retroactive to the beginning of the year.

While the Initial Sub-Advisory Agreements had clearly contemplated that a flat fee for
front-office services would be paid to Highland, Mr. Klos expressed concerns, after reviewing the

draft PRAs, about language therein—and an Exhibit A chart attached thereto, listing out 25 “Dual

40 The “Retail Board” is essentially an independent board of trustees or board of directors for retail funds managed
by the Advisors. Tr. Transcript 4/13/22, Part 1 of 2 [DE # 114], at 4:22-24.

41 See P1. Ex. 87 (March 15, 2018 e-mails from Lauren Thedford (“Ms. Thedford”), an attorney employed by Highland
but who also served as an officer of the Advisors).

42 No one ever explained at Trial the exact reasons that a document entitled “Sub-Advisory Agreement” would
require in-person Retail Board approval and could not be retroactive in effect. But no one seemed to dispute this
fact.
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Employees” who would be working both for Highland and the Advisors, and suggesting the
percentage of time they might be working for the Advisors—that payments to Highland would be
based on “actual costs” associated with specific employees. Mr. Klos was worried about the
cumbersomeness of the PRAs and wrote to Highland inhouse attorney Lauren Thedford (“Ms.
Thedford”), who also served as an officer of the Advisors, that:

Does it have to be framed as reimbursement of actual costs? We’d much rather it

be characterized as just an agreed upon amount between the two entities. It’s not

a small task and involves subjective assumptions to allocate individual employees,

so as it’s written, it would be creating a ton of work that isn’t creating any value
to the overall complex.*

In response, Ms. Thedford stated that she was “open” to changing the “definition of Actual
Costs” but observed that there “needs to be some method of determining the amounts™ and that it
was “important” to treat the agreement as one for “reimbursement.” In response, Mr. Klos stated:

Could we say that Actual Cost is being determined at the outset of the agreement,

have a schedule as of Jan. 1, 2018 and say that Actual Cost shall be as set out in

that schedule and shall be paid in monthly installments for the term of the
agreement . . . that way the exercise is only performed once.

Beyond that year, termination provision kicks-in, so if there’s a belief that Actual
Costs have changed materially, either party could terminate and/or renegotiate for
an amended agreement.**

At Trial, Mr. Klos credibly testified that the Exhibit A list of employees attached to the
PRAs, and the allocation made for employees created in connection with the PRAs, were created
to be the same monthly fees previously contemplated under the Initial Sub-Advisory Agreement.®’
Further, Mr. Klos testified that the estimates, despite being made in good faith, were based on his
own subjective assessments and were only created as a proxy for the flat monthly fees previously

envisioned by Mr. Dondero, to get Highland needed cash flow.*®

4 P1. Ex. 129 (emphasis added).

4 Id. (Klos e-mail to Thedford sent on April 17, 2018, at 10:56 a.m.) (emphasis added).
4 Tr. Transcript 4/12/22, Part 1 of 2, at 104:9-24.

46 Tr. Transcript 4/12/22, Part 1 of 2, at 104:19-106:16.
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On or around May 1, 2018, Highland and NexPoint entered into that certain Payroll
Reimbursement Agreement (the “NexPoint PRA”).*’ The NexPoint PRA replaced the NexPoint
Initial Sub-Advisory Agreement that had been effective as of January 1,2018.* Then, on or around
May 1, 2018, Highland and HCMFA entered into that certain Payroll Reimbursement Agreement,
also effective as of January 1, 2018 (the “HCMFA PRA”).*

Except for the (a) names of the parties, (b) the amount of monthly payments thereunder,
and (c) the list of “Dual Employees” and their respective allocations set forth in Exhibit A to each
of the PRAs, the NexPoint PRA and HCMFA PRA were identical.

So, to be clear, whereas the SSAs were to provide compensation for “middle-” and “back-
office” services provided by Highland to each of the Advisors, the PRAs were, generally,
structured for the Advisors to pay Highland amounts in recognition of the “front-office” services
provided by the Dual Employees to the Advisors (which “Dual Employees” were technically
employed by Highland).

To be further clear, both the NexPoint PRA and HCMFA PRA stated that the Advisors
were required to pay Highland the “Actual Cost” to Highland for the Dual Employees pursuant to
Section 2.01.°° However, “Actual Cost” was defined in each of the PRAs as:

with respect to any period hereunder, the actual costs and expenses caused by,

incurred, or otherwise arising from or relating to each Dual Employee, in each case

during such period. Absent any changes to employee reimbursement, as set forth

in Section 2.02, such costs and expenses are equal to [$252,000 for NexPoint and
$416,000 for HCMFA] per month.>!

47 PI. Ex. 6 (NexPoint PRA)

4 Joint Pretrial Order, DE # 96 in the AP at p. 11.

Y.

SOPL. Ex. 6 §§ 2.01, 3.01; PI. Ex. 8 §§ 2.01, 3.01.

STPL Ex. 6 at Article I (fixing the costs and expenses at $252,000 per month for NexPoint) (emphasis added); P1. Ex.
8 at Article I (fixing the costs and expenses at $416,000 per month for HCMFA) (emphasis added).
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Significantly, pursuant to Section 2.02, the parties could agree to modify the Actual Cost
if they believed a change to employee reimbursement was appropriate, and each party was required
to negotiate any change in good faith.>*> The Advisors contend that Section 2.02, in conjunction
with Section 4.02, imposed an affirmative obligation on Highland to update the Exhibit A list of
Dual Employees and unilaterally adjust the monthly payments, but no such obligation exists under
the clear language of the PRAs.3

The undisputed evidence establishes that: (a) neither Mr. Klos nor anyone else ever updated
the Exhibit A list of Dual Employees attached to the PRAs; (b) neither Mr. Klos nor anyone else
was ever instructed to update Exhibit A attached to the PRAs; (c) at all relevant times, the Advisors
and Highland had access to the same information concerning the amounts paid under the PRAs,
the amounts projected to be paid under the PRAs, the termination of Dual Employees, the
compensation of Dual Employees, and the investment advisory services provided by Highland to
each of the Advisors; and (d) as discussed below, the parties knew of and relied on Section 2.02
in December 2018 to amend the PRAs while Mr. Dondero was still fully in control of the entire
Highland complex. The undisputed evidence was also that four out of the twenty-five Dual
Employees listed on the Exhibit A’s attached to the PRAs were no longer employed as of the May
1, 2018 date on which the PRAs were executed (although they had been employed as of the January
1, 2018 effective date of the PRASs).

Without considering any extrinsic evidence, the court finds the clear and unambiguous

language of the definition of “Actual Cost” in the PRAs indicates that these were intended to be

2Pl Ex. 6 § 2.02; PL. Ex. 8 § 2.02 (“During the Term, the Parties may agree to modify the terms and conditions of
[NexPoint’s/HCMFA’s] reimbursement in order to reflect new procedures or processes, including modifying the
Allocation Percentage (defined below) applicable to such Dual Employee to reflect the then current fair market value
of such Dual Employee’s employment. The Parties will negotiate in good faith the terms of such modification.”).

3 PL. Ex. 6 § 4.02 (“Should either Party determine that a change to employee reimbursement is appropriate, as set
forth in Section 2.02, the Party requesting the modification shall notify the other Party on or before the last business
day of the calendar month”); P1. Ex. 8 § 4.02 (same).
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fixed amount contracts, simply plugging in a set monthly amount for front-office services that—
absent agreed modifications—were never required to be adjusted based on particular
employees’ daily activities or their comings-and-goings, despite the use of the words “Actual
Cost.” Further, the clear and unambiguous language of Sections 2.02 and 4.02 of the PRAs
contemplated possible agreed modifications and required “the Party requesting modification [to]
notify the other Party” before the end of the month to change the employee reimbursement amount

and the parties had to agree on any change to in amount.>*

The requirement that such notification
and agreement be made shows the monthly payment was intended to be fixed and provided no
mandatory obligation to update it, based on the Dual Employees’ allocation of time or employment
at any time. The court finds these provisions, taken together, leave no ambiguity or lack of clarity
that the terms of the PRAs generally intended to set a fixed monthly amount for front-office
services, for ease of implementation. The parties could always terminate with or without cause,

or seek to modify the PRAs if the plugged-in amount seemed unreasonable over time.*°

C. The Amendments to the PRAs

On December 14, 2018, (a) Highland and NexPoint entered into that certain Amendment
Number One to Payroll Reimbursement Agreement (the “NexPoint PRA Amendment”), pursuant
to which NexPoint paid an extra $1,300,000 to Highland, and (b) Highland and HCMFA entered
into that certain Amendment Number One to Payroll Reimbursement Agreement (the “HCMFA
PRA Amendment” and together with the NexPoint PRA Amendment, the “PRA Amendments”),

pursuant to which HCMFA paid an extra $1,200,000 to Highland.>’

54 See id.

3 Pl Exs. 6 § 5.02; P1. Ex. 8 § 5.02.

S Pl. Ex. 6 § 2.02; P1. Ex. 8 § 2.02.

S7PL. Ex. 7 (NexPoint PRA Amendment); Pl. Ex. 9 (HCMFA PRA Amendment).
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These PRA Amendments are short, sparsely worded documents. They simply indicate that
the Advisors are agreeing to pay the additional amounts to Highland “representing an estimate of
additional Actual Costs owed under the [PRAs] for additional resources used.”® At Trial, Mr.
Klos credibly testified that neither he, nor anyone else to his knowledge, ever performed an
analysis of Highland’s actual costs under the PRAs to determine the extra amounts that ended up
being paid to Highland under the PRA Amendments, and the PRA Amendments were only made
because Highland was losing money rapidly and the Advisors had taxable income.> Additionally,
by December 1, 2018 (before the PRA Amendments were executed), the Advisors had knowledge
that nine of the twenty-five Dual Employees listed in Exhibit A to the original PRAs were no
longer employed by Highland ®® Yet, the Advisors made additional lump sum payments
exceeding the fixed monthly amounts set forth in the PRAs. The Advisors claim it was their
standard practice to perform annual “true-ups” of the various contracts in the Highland complex
and that these the PRA Amendments were a “true-up,” which should be used to find that the PRAs
did not contemplate flat amounts for services. But this would mean that the Advisors paid Highland
$2.5 million on a PRA “true-up,” when they knew that over one-third of the Dual Employees under
the PRAs were terminated during the relevant time period. Further, neither the Advisors nor any
individual ever requested Exhibit A to the PRAs to be amended at any time prepetition. As of the
Highland bankruptcy Petition Date (October 16, 2019), fourteen of the twenty-five Dual
Employees were no longer employed at Highland. Mr. Dondero controlled both Highland and the
Advisors at this time. To be clear, the Advisors had never taken the position that there were

“overpayments” under the PRAs as of the Petition Date or sought modification of the PRAs. Mr.

8 Id.
39 Tr. Transcript 4/12/22, Part 1 of 2, at 113:4-21.
0 PI. Ex. 14 (responses to Interrogatories 3 and 4).

20

000283



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Caaes8222:¢\0A21065S Doocuemnb2edt-HddRBGaI228P60Rggel 48 of 888 PagelD 3382

Waterhouse, who signed the PRA Amendments on behalf of both Highland and the Advisors,
testified that he had no recollection of how the amounts set forth in the PRA Amendments were
determined or whether it was actually a “true-up.”

The court finds that nothing in the record suggests that the Advisors were doing a “true-
up” when implementing the PRA Amendments. Nor do the additional amounts that were paid by
the Advisors to Highland under the PRA Amendments suggest that the previously fixed monthly
amount set forth in the PRAs was intended to be a variable amount. The court finds that the PRA
Amendments were simply made with the purpose of funneling in more money to Highland to help
with its liquidity crisis—with the added benefit of reducing the Advisors’ taxable income.

D. Extrinsic Evidence: Post-Petition Communications and Continued Payments under
the PRAs and SSAs

The court will now roll forward and consider the extrinsic evidence from the postpetition
time period that might shed light on the disputes in this Adversary Proceeding. Both Highland and
the Advisors have taken the position that the Agreements are unambiguous—although they each
have different interpretations as to what the Agreements mean. While the court is hard-pressed to
find any ambiguity in the content of the Agreements,’! the court will analyze the extrinsic evidence
presented, since the parties have submitted it, and want the court to consider it if ambiguity is
deemed to exist as to the Agreements.

In January 2020 (early during the Highland bankruptcy case), in response to inquiries from
the Advisors’ Retail Board, Ms. Thedford sought information concerning expense reimbursements
and allocations under the PRAs. Mr. Klos thereafter informed Ms. Thedford that such information

“doesn’t exist in terms of current percentages.” Ms. Thedford then asked whether such information

o1 The court does think the title of the PRAs—Payroll Reimbursement Agreement—is rather ambiguous, given the
content of the document. Also, the Exhibit A list of employees further injects some ambiguity, given the overall
content of the Payroll Reimbursement Agreements.
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was contained in Exhibit A to the PRAs. In response, Mr. Klos reminded Ms. Thedford that the
allocations in Exhibit A were:

a point in time estimate as of 2018. Half the people are gone now and if you were
to reallocate them now, all the percentages would be different. On top of that, we
don’t have anything comprehensive that is comparable for back office people so
the only thing we can really provide is a stale percentage on a small subset of the
overall population.

Would be much more logical to do the yes/no and then as a blanket statement say

that HCMFA/NPA pay $x/8y annually to HCMLP for these employees’
services.%

Ms. Thedford responded by simply writing “Got it, thanks.”%3

Also, in January 2020 (again, early in the Highland bankruptcy case and the month Mr.
Dondero ceded control of Highland to the Independent Board under a stipulated corporate
governance order), Mr. Waterhouse, the Treasurer of each of the Advisors, requested information
from Mr. Klos concerning the “monthly amount for each agreement.”®* Mr. Klos responded to Mr.

Waterhouse confirming the fixed amounts under the Agreements:

Monthly amounts below

HCMFA
$416k flat for investment support
$290k-300k for shared services

NPA

$252k flat for investment support

$248k flat for shared services ($168k from NPA directly; $80k from NREA, but
assume you’re looking for a consolidated number)%

There is no credible evidence that Mr. Waterhouse ever raised any concerns about the fixed

monthly amounts being charged and, in fact, he continued approving payments for these exact

62 P1. Ex. 151 (emphasis added).
3 Id.

% PI. Ex. 146.

% Jd. (emphasis added).
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amounts. Payments did not stop until December 2020, when Mr. Dondero, wearing his Advisors’
hat, directed Mr. Waterhouse to stop paying the amounts due under the Agreements. Then the
Advisors filed their Application for Administration Expense Claim the very next month.°® While
there was some testimony suggesting that concerns had been raised in early January 2020
regarding possible overpayments under the PRAs to an individual named Fred Caruso (a financial
advisor for the Debtor at the firm DSI),*’ the court did not have compelling evidence of this—Fred
Caruso did not testify, and Frank Waterhouse had a generally poor memory for the details about
this.

The court finds that these continued communications to officers of the Advisors confirming
the amounts being paid under the Agreements, and the continued payments by the Advisors, after
obtaining this information, is further evidence of the intent of the parties to structure the
Agreements as fixed amount contracts.

E. Extrinsic Evidence: Highland Performed under the Agreements Postpetition

Significantly, there was extensive evidence at Trial that Highland performed at all times
under the Agreements, and the Advisors made contemporaneous and repeated representations to
their Retail Board that Highland was providing all services required under the Agreements.

All parties agreed that, as required by the Investment Company Act, the Retail Board for
the Advisors conducts an annual review whereby it determines whether to extend its own
Investment Advisory Agreements with the Advisors. This is referred to as a “15(c) review”

process. A witness Ethan Powell, a member of the Retail Board, credibly testified about all this.®®

% PI. Exh. 11.
7 Tr. Transcript 4/13/22, Part 2 of 2 [DE # ], at 144.
%8 Tr. Transcript 4/13/22, Part 1 of 2 [DE # 114], at 4-34.
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As part of this “15(c) review” process, and at other times during Highland’s bankruptcy
case, the Advisors provided the Retail Board with information concerning the status of the shared
services relationship, Highland’s provision of services thereunder, and contingency planning in
case the Advisors’ shared services relationship with Highland was terminated.

The Advisors provided this information to the Retail Board either in writing or orally
during meetings of the Retail Board (the “Retail Board Meetings”). Minutes from the Retail Board
Meetings were created in the ordinary course (the “Retail Board Minutes”). Ethan Powell testified
that the Retail Board Minutes were adopted only after, among other things, the Advisors had an
opportunity to review and edit their content to assure their accuracy.®’

The Retail Board Minutes recite, among other things, that one or more of the Advisors’
officers (i.e., Mr. Waterhouse, Mr. Norris, Ms. Thedford, or Mr. Post) or their attorneys (i.e.,
Dennis C. Sauter, the Advisors’ in-house counsel, or K&L Gates, their outside counsel) were
present and participated in every applicable Retail Board Meeting.”

Mr. Powell further testified that the Retail Board: (a) assumed that the Advisors made the
statements and representations reflected in the Retail Board Minutes on an informed basis after
conducting due diligence, and (b) the Retail Board relied on the statements and representations
made by or on behalf of the Advisors in the Retail Board Meetings.”!

It is important to note that, in January 2020, Mr. Dondero had avoided the likely
appointment of a Chapter 11 trustee in the Highland bankruptcy case, by ceding control of
Highland to the three new Independent Board members. With Mr. Dondero’s loss of control of

Highland, the Retail Board naturally sought information about whether this change would impact

9 Jd., at 9:15-10:24.
0 See generally Pl. Exs. 57-73.
"l See Tr. Transcript 4/13/22, Part 1 of 2 [DE # 114], at 11:22-12:6, 13:1-13.
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Highland’s staffing. Thus, the Retail Board Minutes from the Retail Board Meeting, held on
January 22, 2020, included the following entries:

Ms. Thedford noted that the Meeting Materials included a headcount report that
lists each employee associated with HCMLP and the Advisers and identifies
whether the employee is dually employed by both HCMLP and an Adviser or
pursuant to a separate arrangement, such as Mr. Norris’ employment with the
Funds’ distributor, NexPoint Securities, Inc. . . .

Mr. Norris discussed the shared services arrangements that each Adviser is a party
to with HCMLP pursuant to which the Adviser may utilize employees from
HCMLP for the provision of various services such as human resources, accounting,
valuation, information technology services, compliance and legal. Mr. Norris
noted, however, that many of these “third party” services are readily available on
the open market.”?

In response to the Retail Board’s request, the Advisors included in the “Meeting Materials”
a list of every person employed in the Highland complex, including (a) name, (b) title, (c)
department, (d) employing entity (e.g., Highland, HCMFA, NexPoint), (¢) whether the person was

a Dual Employee, (f) office location, and (g) whether the person was an “investment professional”

or was providing “back office” services.””?

In mid-June 2020, Jason Post (“Mr. Post”), the Advisors’ Chief Compliance Officer,
assured the Retail Board that the Advisors were “monitor[ing]” the “level and quality” of
Highland’s shared services and that he was unaware of any disruptions:

Mr. Post described the team members providing compliance and legal support
services to the Funds and the Advisers. . . . Mr. Post stated he believed the
Compliance department was adequately staffed.

Mr. Post also discussed the quality and continuity of services provided to the Funds
by HCMLP pursuant to shared services agreements with the Advisers in the context
of the HCMLP bankruptcy. A discussion ensued during which Mr. Post responded
to questions from the Board. He noted the regular updates provided to the Board
and also discussed how the level and quality of services are being monitored and

2 P1. Ex. 57 at pp. 2-3.
3 Pl. Bx. 75.
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confirmed that he is not aware of any disruptions in the service levels provided to
the Funds.”

In August 2020, Dustin Norris (“Mr. Norris”), an Executive Vice President of each of the
Advisors, represented to the Retail Board that “there had been no issues or disruptions in services
as a result of the HCMLP bankruptcy matter,” although James P. Seery, Jr. (“Mr. Seery”),
Highland’s new CEO (and a member of the court-appointed Independent Board), advised the
Retail Board that certain conflicts might arise, given the differing investment strategies being
adopted by Highland, on the one hand, and the Advisors, on the other:

Mr. Norris next provided an overview of the 15(c) review materials and process

and discussed the expected timeline with respect to Board consideration of approval

of the renewals. He noted that there had been no issues or disruptions in services
as a result of the HCMLP bankruptcy matter.

Mr. Seery then pointed out to the Board a potential conflict of interest that had
arisen with respect to an investment held by both HCMLP-advised funds and
certain of the Funds. Mr. Seery explained that the HCMLP-advised funds were
likely to seek to sell their interests in the investment. This divergence of investment
objectives of HCMLP and the Funds, and the overlapping portfolio and
administrative personnel of HCMLP and HCMFA and the NexPoint Advisors
working on the matter, created a potential conflict between the two groups.’

In advance of a Retail Board Meeting to be held in September 2020, the Advisors sent a
memorandum to the Retail Board in which they stated, among other things, that the “Advisors and
HCMLP believe the current shared services being provided are generally consistent with the level
of service that historically been received,” and further addressed potential conflict issues.”®

During the two-day Retail Board meeting held on September 17-18, 2020, the Retail Board
was advised that Highland continued to perform all of the shared services and was provided with

additional information concerning potential conflicts:

74 P1. Ex. 58 at p. 20 (emphasis added).
5 Pl. Ex. 59 at pp. 6, 11.
76 P1. Ex. 18 at ACL 080581 (response to question 3).
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Mr. Surgent joined the Meeting. During the discussion, he responded to the 15(c)
follow-up questions submitted by the Board relating to HCMLP matters. He
provided the Board with a status update on the HCMLP bankruptcy and
discussed the impact of the HCMLP bankruptcy on the shared services
arrangements with the Funds, noting he does not expect that the level and quality
of services would change in the immediate term. Regarding the bankruptcy,
Mr. Surgent reiterated Mr. Seery’s stated goal to achieve a consensual, omnibus
resolution by the end of the year. To the extent this was not achievable, Mr. Surgent
noted that an alternative plan had been filed by HCMLP. . . . He indicated that at
this time it was business as usual with respect to the services provided to the
Funds and that the Board would be notified immediately of any developments.”’

On October 9, 2020, Mr. Norris sent an e-mail to the Retail Board and other officers and
agents of the Advisors (including outside counsel) to provide an interim update in which he advised
the Retail Board that NexPoint was working on contingency plans to “ensure that there is no
disruption in services”:

We are working on full responses to your with [sic] 15(c) follow-up questions
attached, however we want to keep you updated as it pertains to the continued
developments with shared services and your first question on the attached. As it
stands today, NexPoint’s senior management’s plan as a backup/contingency plan
is to extend employment offers to the vast majority of HCMLP’s employees by
12/31/2020. This will help ensure that there is no disruption in services to the
Funds. Once we have further details of this we will advise. In the interim the
plan is to continue with existing shared services.”

A few days later, on October 13, 2020, Mr. Norris informed the Retail Board during a
regularly scheduled meeting that, with respect to shared services, “all operations continued in the
normal course there [sic] had been no material impact on the day-to-day operations of the Funds”
and that contingency plans were “in place to continue to provide the same level and quality of
services to the Funds™:

Mr. Ellington then explained three various potential scenarios contemplated during

the ongoing negotiations, including a full or partial buyout of certain creditor claims

by Mr. Dondero or no agreement, which could potentially lead to liquidation of
HCMLP and termination of all HCMLP employees. . . .

"7PL. Ex. 60 at pp 12-13 (emphasis added).
78 P1. Ex. 81 (emphasis added).
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Mr. Sauter also discussed the status of the shared services agreements. In response
to another question, Mr. Norris discussed the morale employees [sic] and noted
that all operations continued in the normal course there [sic] had been no
material impact on the day-to-day operations of the Funds. He indicated that
there would not likely be any material developments with respect to the status of
HCMLP until the end of the year at the earliest. The Board requested that the
Advisers continue working toward developing definitive plan to ensure that the
resources, both of personnel and equipment, are in place to continue to provide
the same level and quality of services to the Funds and to continue to report back
to the Board on the status.”

On October 23, 2020, the Retail Board asked whether there were “any material outstanding
amounts currently payable or due in the future (e.g., notes) to HLCMLP [sic] by HCMFA or
NexPoint Advisors or any other affiliate that provide services to the Funds.”*° As to that question,
the Advisors informed the Retail Board that “/a/ll amounts owed by each of NexPoint and
HCMFA pursuant to the shared services arrangement with HCMLP have been paid as of the
date of this letter.”®!

On October 28, 2020, the Retail Board was again told that: (1) Highland was expected to
continue to provide shared services without interruption, (ii) the parties continued to work on a
“seamless transition,” (iii) according to Mr. [Brian] Collins [HR manager], there had been no
“significant departures” of employees, and that (iv) the “quality and level” of services had not been
negatively impacted by Highland’s bankruptcy:

Mr. Ellington provided an update on the HCMLP bankruptcy, focusing on the

contingency plan for fund service providers if HCMLP is unable to perform its

current functions. . . . He also noted that based upon on-going discussions with

HCMLP, as well as in view of these alternative contingency plans, the Advisers do

not expect any interruption to the services to the Funds that are currently being
provided by HCMLP pursuant to the Shared Services Agreement.

Mr. Collins noted that, although employees of HCMLP were not yet able to be
released subject to confirmation of the plan of bankruptcy, he was confident in the
firm’s ability to retain talent throughout this process based on discussions with

7 Pl. Ex. 61 at pp. 2-3.
80 P1. Ex. 22 at 2.
81 1d.
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the employees. He noted that every employee team leader had been spoken to and
also noted that there have been no significant departures to date. . . .

The Advisers represented that the quality and level of services provided to the
Funds by the Advisers and pursuant to the shared services arrangements had not
been negatively impacted to date and that adequate plans were in place prevent
any diminution of services as a result of any potential issues relating to the
HCMLP bankruptcy that might arise. . . .

The Board noted that the level and quality of services to the Funds by the Advisers
and its affiliates had not been materially impacted by the HCMLP bankruptcy
and took into account the Advisers’ representations that the level and quality of
the services provided by the Advisers and their affiliates, as well as of those
services currently being provided by HCMLP pursuant to the Shared Services
Agreement, would continue to be provided to the Funds at the same or higher
level and quality.®

A week later, Mr. Norris again reassured the Retail Board that Highland continued to
provide shared services on an uninterrupted basis and that no issues of “conflict” arose:

Mpr. Norris then noted that there has not been any disruption to the services

provided to the Funds by HCMLP pursuant to the Shared Services Agreement

and that he expects that such services will continue to be provided in normal

course. In addition, Mr. Norris noted that there have been no issues with an
HCMLP employee being conflicted out since the last update.®?

By December 1, 2020: (a) Highland had sent the Termination Notices, indicating its intent
to termination the Agreements; and (b) the Advisors had allegedly discovered the “overpayments
under the Agreements.”®* Yet, the Advisors continued to reassure the Retail Board that everything
was proceeding normally and that the parties were working to achieve an orderly, seamless
transition.

Indeed, on December 1, 2020, Mr. Post confirmed that Highland sent the Termination
Notices and informed the Retail Board, among other things, that:

On November 30, 2020, HCMLP provided notice of termination of the Shared
Services Agreement to HCMFA/NPA, effective January 31,2021. However, based

82 P1. Ex. 62 at pp. 2-3, 7.
8 PI. Ex. 63 atp. 3.
% Pl Ex. 13 916.
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upon on-going discussions with HCMLP, HCMFA/NPA expects to be able to
continue to receive these services through a transfer of personnel, equipment and
facilities from HCMLP either to HCMFA/NPA or to a third-party service
provider.®®

On December 7, 2020, the Advisors provided written responses posed by Blank Rome,
outside counsel to the Retail Board. Inresponse to a question about who “is responsible for putting
together the plan to continue to provide/transition shared services for the retail complex,” the
Advisors stated:

The senior management team of the Advisors is responsible for the transition of
services, and this group is made up of Jim Dondero, D.C. Sauter, Jason Post, and
Dustin Norris. This group is working with HCMLP management to ensure an
orderly transition 3

The Retail Board also asked for a “matrix of current services provided and services that
will be transferred.” In response, the Advisors stated:

Please see Appendix A below, which includes the list of services provided under
the shared services agreement with HCMLP. These services fall into two broader
categories: 1) Employees performing services and 2) Systems, infrastructure,
software and supplies/equipment. As we understand it, the bankruptcy plan of
reorganization approved by the bankruptcy court (the “Approved Plan”) anticipates
the termination of all HCMLP employees by 1/31/21. The Advisors anticipate
extending employment offers to the vast majority of HCMLP’s employees such
that the employees would be rehired immediately upon termination of their
employment with HCMLP. This will cover all of the services under category 1
above.?’

During a Retail Board meeting held on December 10-11, 2020: (a) Mr. Norris reviewed
the “current services provided under the shared services agreement with HCMLP and discussed

the current plans for ensuring the continuation of those services after a plan of reorganization is

8 PI. Ex. 16. (December 1, 2020 email from Mr. Post) (emphasis added).
8 PI. Ex. 10 at 1 (emphasis added).
87 Id. at 2 (emphasis added).
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approved”; and (b) Mr. Sauter “noted that there has been no material attrition to date with respect
to employees”:

Mr. Norris provided responses to the Board’s follow up questions that had been
submitted on their behalf prior to the Meeting. Among these items, Mr. Norris
reviewed a matrix of current services provided under the shared services
agreement with HCMLP and discussed the current plans for ensuring the
continuation of those services after a plan of reorganization is approved. Mr.
Norris noted that these shared services fell into two broader categories: (1)
employees performing services and (2) systems, infrastructure, software and
supplies/equipment. With respect to the first category, Mr. Norris discussed plans
by the Advisers to extend employment offers to the vast majority of HCMLP’s
employees such that the employees would be rehired immediately upon termination
of their employment with HCMLP. In the alternative, these employees could join
a newly formed entity (New Co) and continue to provide services to the Funds
through NewCo. With respect to the second category, Mr. Sauter noted that the
Advisers and HCMLP were in agreement that these would be assigned with a
payment from the Advisers and that there were working groups set up that were
pursuing an orderly transition of all of these items, which included orderly
assignment and assumption of the relevant agreements needed to continue with all
current services. He noted that there has been no material attrition to date with
respect to employees. . . . Mr. Norris also discussed the Advisers’ proposed
alternative plan and confirmed that regardless of whether the Advisers and
HCMLP came to an agreement on shared services, such services would be
continued to be provided to the Funds without interruption *®

By January 2021, Highland had become embroiled in litigation with Mr. Dondero and had
obtained temporary injunctive relief against him. However, the Advisors assured the Retail Board
that this had no impact on the Advisors’ ability to obtain access to information and resources
concerning the Retail Funds:

Mr. Norris confirmed that the Advisers did not feel limited by the temporary
restraining orders relating to the HCMLP bankruptcy with respect to access to
Fund information. Mr. Norris then updated the board on a number of employee
moves from HCMLP to NexPoint. In response to a question, Messrs. Post and
Norris confirmed that there was sufficient legal and compliance coverage for the
Funds.

Mr. Norris then provided an update on the negotiations with HCMLP on the
transition of shared services. He noted that both sides had agreed in principle on

88 PL. Ex. 64 at pp. 7-8.
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the transition of services and cost sharing but that it was not yet memorialized in a
contract and a number of details still needed to be resolved. He confirmed that the
Advisers continued to receive full access to information and resources with
respect to the Funds.*’

On January 29, 2021, Jackie Graham, NREA’s*° Director of Investor Relations and Capital
Markets, sent an e-mail to Mr. Dondero, Mr. Sauter, and others in advance of a Board call in which
she attached an outline of certain issues concerning shared services provided by Highland and
stated, among other things, that:

Because the [relevant Funds] are externally managed by external advisors
(NexPoint Real Estate Advisors, L.P. and its affiliates (the “Advisors”)), the
[relevant Funds] rely on the Advisors to provide certain services to them. The
Advisors utilize Highland Capital Management, L.P. (“HCM”) to provide a
certain subset of these services under a shared services agreement between HCM
and the Advisors. . . .

Employees of the Advisors are working with HCM to provide a transition of shared
services from HCM to the Advisors or third party providers. . . . Specifically, the
Advisors and affiliate advisors would pay a one-time fee of $400,000 and ongoing
monthly costs of $270,000. Additionally, HCM may require the Advisors and
affiliate advisors to pay previously unpaid fees allegedly owed to HCM totaling
$5.5m. . ..

Winston is reviewing potential legal remedies in the event HCM breaches the
shared services by denying us access to our data held by HCM or otherwise
attempts to cause harm to our shareholders . . .°!

Eventually, a transition of shared services from Highland to a Newco entity known as
Skyview was effectuated (Skyview being owned and operated by individuals previously employed
by Highland). As the transition of the shared services from Highland to Skyview was nearing
completion, the Advisors continued to reassure the Retail Board that all was well. On February
26, 2021, Mr. Norris provided an update on the transition:

Mr. Norris provided an update on the shared services arrangements and employee
transitions. He indicated that there would be no impact as a result of certain

$ PI. Ex. 66 at pp. 2-3.
%0 «“NREA” stands for NexPoint Real Estate Advisors, L.P., a subsidiary of NexPoint.
1 P1. Ex. 84 at FUNDS 0000043-44 (emphasis added).
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employees not transitioning to the Advisers and discussed the team in place and
their qualifications. He noted that the current shared services arrangements with
HCMLP would cease at the end of February and that the Advisers wish to move
forward with new Shared Services Agreements between each Adviser and NewCo.
He then stated that these Agreements were in the process of being drafted and
finalized and will be reviewed with the Board at its next meeting. He indicated
that there had been no major issues in connection with the transition and that
the personnel from the Advisers had met with HCMLP with respect to data files
and are comfortable that HCMLP will be providing the necessary information.
In response to a question from the Board, he indicated that there was not an
immediate need for such data and confirmed that the Advisers had the data and
information files they needed with respect to Fund operations and services.*?

Based on all the information and representations made by the Advisors, the NexPoint
Diversified Real Estate Trust (one of the Advisors’ Clients) filed its annual report with the SEC in
early 2022 (about a year after Highland commenced this Adversary Proceeding and the Advisors
filed their administrative expense claims) in which it disclosed, among other things, the following:

The Fund has retained NexPoint Advisors, L.P. (the “Investment Adviser”) to

manage the assets of the Fund pursuant to an investment advisory agreement

between the Investment Adviser and the Fund (the “Agreement”). . . . The Board

of Trustees noted that the level and quality of services to the Fund by the

Investment Adviser and its affiliates had not been materially impacted by the

HCMLP bankruptcy and took into account the Investment Adviser’s

representations that the level and quality of the services provided by the Investment

Adviser and their affiliates, as well as of those services provided by Skyview to the

Investment Adviser under the Skyview Services Agreement, would continue to be
provided to the Fund at the same or higher level and quality.”

Pursuant to the evidence set forth above, the court finds that the Advisors made numerous
representations to the Retail Board, before and after the Advisors allegedly became aware of the
“overpayments” and ceased making payments to Highland under the Agreements, indicating that
Highland had sufficiently performed all services provided under the Agreements. The court notes

that, many times, the communications between the Advisors and the Retail Board (or the Retail

%2 P1. Ex. 73 at pp. 9-10 (emphasis added).
3 Pl. Ex. 77 at 41, 43

33

000296



Case 21-03010-sgj

Board Minutes) refer to no interruption in ‘“shared services.”

generically mean shared services under both the SSAs and PRAs. This is strong evidence that

Highland, indeed, performed all services contemplated under the Agreements.

In addition to the evidence detailed above, there is still more credible evidence that the

Advisors had knowledge of when employees of Highland, including the Dual Employees, were

F. Extrinsic Evidence that the Advisors had Knowledge of Employees Hired and
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The court interprets this to

Terminated by Highland, Both Pre- and Post-Petition

hired and terminated by Highland. Among other things:

Yet, despite having knowledge of Highland terminating certain employees, both when it
was controlled by the Independent Board and when it was controlled by Mr. Dondero, the Advisors

continued to approve and make payments in the same monthly amounts under the Agreements.

In their written responses to interrogatories, the Advisors admitted that they had
contemporaneous knowledge of the termination of every Dual Employee;’*

Every month from at least October 2017 through January 2021, Highland’s
Human Resources department (under the direction of a Mr. Brian Collins)
prepared a “Monthly Headcount Report” (the “Monthly Headcount Reports™)
listing every employee in the Highland complex and highlighting new hires and
terminations and distributed such reports to numerous people, including the
Advisors’ officers (i.e., Mr. Waterhouse, Ms. Thedford, and Mr. Norris);”

Mr. Dondero was provided with extensive information concerning hires,
terminations, and employee compensation and benefits during the Annual
Reviews;”

In early 2020, the Advisors provided detailed information to the Retail Board
concerning all of Highland’s employees;’’

% PI. Ex. 14 at pp 12-13 (responses to Interrogatories 3 and 4).
%5 Pl. Exs. 88-127.

% PI. Ex. 86 at pp. 29-33; P1. Ex. 142 at pp. 6-10.

7 Pl. Ex. 57; P1. Ex. 75.
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As earlier noted, as of May 1, 2018, when the Advisors entered the PRAs, four of the
twenty-five Dual Employees on Exhibit A had already been terminated, and Mr. Waterhouse had
every reason to know that cost allocations for terminated employees were being used when he
signed the Agreements.”®

As also earlier noted, as of December 14, 2018, when the PRA Amendments paying
Highland $2.5 million of extra compensation were entered, nine of the twenty-five Dual
Employees on Exhibit A had already been terminated. Finally, as of the Petition Date, fourteen of
the twenty-five Dual Employees on Exhibit A had already been terminated.

Still, no change in the monthly payments (only the unexplained increase in payment made
by the Advisors under the PRA Amendments that had no analysis done in connection with it) were
ever made or requested by the Advisors under the PRAs.

The court finds the Advisors had knowledge of the termination of Dual Employees under
Exhibit A of the PRAs. Further, the court finds the Advisors continued making the same monthly
payments under the PRAs, despite knowledge of the terminations, for 35 months.

G. The Advisors Knowingly and Intentionally Made All Payments under the
Agreements until November 30, 2020

The evidence is undisputed that, from January 1, 2018 through November 30, 2020, the
Advisors made all of the same monthly payments under the Agreements in exchange for the back-
office, middle-office, and front-office services provided to them by Highland. Each of the
payments that the Advisors made under the Agreements between January and November 2020
(when the new Independent Board controlled Highland) were exactly the same (or, in the case of

the HCMFA SSA, utilized the exact same methodology) as the payments that the Advisors made

%8 Tr. Transcript 4/12/22, Part 2 of 2 [DE # 113], at 111:22-112:5.
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under the Agreements between January 1, 2018 and December 31, 2019 (when Mr. Dondero still
controlled Highland).

It cannot be legitimately disputed that the Advisors had knowledge of the payments made
under the Agreements. The evidence shows: (1) the Agreements were signed by Mr. Waterhouse,
the Treasurer of the Advisors and the CFO of Highland;” (2) Highland sought and obtained
permission from Mr. Waterhouse before making payments under the Agreements as the officer of
the Advisors;!% (3) Mr. Waterhouse testified that he, in his role as the Treasurer of the Advisors,
was responsible for ensuring the Advisors paid the proper amounts under the Agreements;!°! and
(4) the Advisors represented to the Retail Board that “[a]ll amounts owed by each of NPA and
HCMFA pursuant to the shared services arrangement have been paid.”!'%?

The Advisors made an argument in their trial brief that Highland was simply paying itself
without any involvement from any Advisor employee or officer. This statement is disingenuous,
given Mr. Waterhouse’s testimony that he was the officer in charge of making sure the proper
amounts were transferred under the Agreements and his regular approval of payments.

The court finds, when considering the collective of this evidence, that the Advisors had
knowledge of and authorized the payments by the Advisors to Highland under the Agreements.

H. The Advisors’ Stoppage of Payments under the Agreements Late in the Bankruptcy
Case

As stated above, from the January 1, 2018 until November 30, 2020, the Advisors paid
Highland the same fixed monthly amounts due and owing under the Agreements, without change

or objection.'®

% There is one exception. The NexPoint SSA, executed in 2013, was signed by James DOndero and by an
individual named Brian Mitts. Pl. Exh. 2.

100 See, e.g., Pl. Exs. 147, 152.

101 Ty, Transcript 4/12/22, Part 2 of 2 [DE # 113], at 69:19-25.

102 p], Ex. 22 at ACL 080593 (response to Question 2).

183 And, notably, without any request for a modification or “true-up” post-petition.
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By the end of November 2020: (i) the Independent Board had demanded Mr. Dondero’s
resignation (from his post-petition role as a portfolio manager for Highland); (i1) Mr. Dondero had
begun interfering with Highland’s business and engaging in conduct that ultimately led to the

imposition of injunctive relief; and (iii) Highland had delivered the termination notices for the

SSAs. 104

It was around this time when Mr. Dondero instructed Mr. Waterhouse to stop making any
payments to Highland on account of the Agreements. As a result, the Advisors failed to make
payments under the Agreements for the months of December 2020 and January 2021 (and, in the
case of the HCMFA SSA, also the month of November 2020). The court finds, and there is no
dispute by the Advisors, that the Advisors intentionally did not make these payments to Highland

under the Agreements.

1. The Advisors’ Lack of an Attempt to Modify the PRAs

As earlier noted, the Advisors claim that, in late 2019 or early 2020, after Highland had
filed bankruptcy, Mr. Waterhouse raised the existence of overpayments with Fred Caruso (“Mr.
Caruso”), an employee of Development Specialists, Inc. (“DSI”), before the new Independent
Board of Highland was even appointed. Another employee of DSI, Brad Sharp, serve as the Chief
Restructuring Officer in the bankruptcy, at that time (again, before the Independent Board was
appointed). However, despite what was alleged in the Advisors’ pleadings, Mr. Waterhouse
testified that he does not remember ever asking Mr. Caruso to amend the amounts under the PRAs,

only that he made him aware that there might be overpayments.'> The Advisors and Mr.

104 The termination notices did not mention the PRAs. Mr. Seery credibly testified that he does not know why the
PRAs were not mentioned in the termination notices, but that they were rejected as part of the confirmed plan. Tr.
Transcript 4/13/22, Part 1 of 2 [DE #114], at 62:1-63:21.

105 Ty, Transcript 4/12/22, Part 2 of 2, at 109:18-110:4.
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Waterhouse claim that Mr. Caruso told Mr. Waterhouse that the PRAs could not be amended
because of the automatic stay in place from the bankruptcy. There is no documentation of this
discussion or any subsequent documentation of what Mr. Caruso or Mr. Waterhouse discussed—
only the testimony of Mr. Waterhouse where he couldn’t remember specifics. Mr. Caruso did not

testify at Trial.

There is no evidence that Mr. Waterhouse might have followed up with Mr. Caruso. Mr.
Waterhouse never told anyone else affiliated with the Advisors that he had learned of potential
overpayments, other than Scott Ellington (“Mr. Ellington™) and Isaac Leventon (“Mr. Leventon™)
with Highland’s legal department, and this included not telling Mr. Dondero.!° Mr. Waterhouse
never made Highland’s new Independent Board aware of the alleged potential overpayments,
despite many interactions with the Independent Board.'”” And notably absent from his testimony,
was any claim that he made a formal request for modifications to the PRAs as the Advisors’
Treasurer, despite having knowledge of the alleged overpayments since at least late 2019, and

likely since the PRAs were signed.

Viewing the evidence in the light most favorable to the Advisors, they only raised the issue
of potential overpayments to Highland in late 2019, through Mr. Caruso, Mr. Ellington, and Mr.
Leventon. The Advisors never subsequently followed up with Mr. Caruso or informed Highland’s
new Independent Board of the alleged overpayments after the Independent Board was put in place
shortly after the alleged conversations with Mr. Caruso. Further, and most importantly, the court

finds that the Advisors, based on the testimony of Mr. Waterhouse, never made a request to modify

106 Ty, Transcript 4/12/22, Part 2 of 2, at 111:18-112:8.
197 Tr. Transcript 4/12/22, Part 2 of 2, at 114:15-25.
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the payments under the PRAs during the relevant period before payments were withheld in

November 2020.

III. CONCLUSIONS OF LAW

A. Jurisdiction and Venue

Bankruptcy subject matter jurisdiction exists in this Adversary Proceeding, pursuant to 28
U.S.C. § 1334(b), and this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (B), (C), and
(O). The court has Constitutional authority to enter a final judgment in this Adversary Proceeding.
While Defendants, in their Original Answer, initially contested that core matters were involved
and they did not consent to bankruptcy court adjudication,'%® the parties later stipulated to final
adjudication of these matters in the bankruptcy court.!'” Venue is proper in this judicial district
pursuant to 28 U.S.C. § 1409.
B. Choice of Law
The four relevant documents in the Adversary Proceeding are the HCMFA SSA, NexPoint
SSA, HCMFA PRA, and NexPoint PRA. All four of these contracts contain choice of law
provisions that the Agreements “will be governed and construed in accordance with the laws of
the State of Texas.”'!® Accordingly, Texas law applies to the claims at issue.

C. The Advisors’ Claims for Overpayment under the PRAs

The Advisors seek an administrative expense claim for alleged overpayments they made
under the PRAs from the Petition Date until November 30, 2020 (the date the Advisors ceased

making any payments under the PRAs).

198 DE # 33 in AP, 9 10.
19 DE # 37 in AP, 9 2.
10 p|. Ex. 2 § 9.05; P1. Ex. 3 § 8.04; P. Ex. 6 § 6.05; PI. Ex. 8 § 6.05.
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As set forth in the Joint Pretrial Order filed in this Adversary Proceeding, the Advisors
contend that each of the Advisors were required to reimburse Highland for its actual costs of the
Dual Employees listed on the Exhibit A’s to the PRAs, but that as of the Petition Date, many of
the Dual Employees (fourteen out of twenty-five) were no longer employed at Highland.
Therefore, the Advisors argue, during this period, they were essentially paying Highland for Dual
Employees who were no longer employed by Highland and that such payments constituted
overpayments under the PRAs. The Advisors maintain that their monthly payments under the
PRAs resulted in overpayments by the Advisors to Highland totaling $7,649,942, broken down as
$4,928,103 in post-petition overpayments by HCMFA and $2,721,839 in post-petition
overpayments by NexPoint. The Advisors’ overpayment claim is premised on the contention that
the Advisors were only required to pay for “actual costs and expenses” relating to each particular
Dual Employee.

Alternatively, the Advisors argue that if their interpretation of the PRAs is incorrect—such
that the PRAs contemplated fixed monthly payments and Section 2.02 of the PRAs would have
required a modification of the PRAs in order to reduce the required monthly payment to conform
to a smaller number of Dual Employees—then the court should find that the Advisors did, indeed,
seek to modify the fixed monthly amounts under Section 2.02, but that Highland failed to negotiate

the same in good faith as required by such section.

In response, Highland argues that the PRAs clearly and unambiguously require that the
Advisors pay a flat monthly amount for investment advisory services rendered, regardless of which
employees actually performed those services, unless the parties agreed otherwise in writing
pursuant to Section 2.02. Highland also argues that parole evidence and the parties’ uninterrupted

course of dealing proves that the parties intended for the Advisors to pay a fixed monthly amount

40

000303



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Caaes8222:¢\0A21065S Doocuemnb2edt-HddRBGaI2218060Rggel 68 of 888 PagelD 35682

for investment advisory services, unless modified pursuant to Section 2.02. Highland further
argues that the Advisors never sought modification and that their claims have been (a) waived and
(b) are barred by the voluntary payment rule.

i The PRAs are Unambiguous as a Matter of Law

Under Texas law, a party claiming breach of contract has the burden to prove the following
elements: “(1) the existence of a valid contract; (2) performance or tendered performance by the
plaintiff; (3) breach of the contract by the defendant; and (4) damages to the plaintiff as a result of
the defendant's breach.” Williams v. Wells Fargo Bank, N.A., 884 F.3d 239, 244 (5th Cir. 2018)
(internal citations omitted). The court’s primary role in interpreting a contract is “to determine the
parties’ intent as reflected in the [contract’s] terms.” Chrysler Ins. Co. v. Greenspoint Dodge of
Houston Inc.,297 S.W.3d 248, 252 (Tex. 2009). “Contract language that can be given a certain or
definite meaning is not ambiguous and is construed as a matter of law.” Id. “If the contract is
capable of being given a definite legal meaning, parole evidence is generally not admissible to
create an ambiguity.” Kendziorski v. Saunders, 191 S.W.3d 395, 405 (Tex. App. — Austin 2006).
“Whether a contract is ambiguous is a question of law for the court to decide by looking at the
contract as a whole in light of the circumstances present when the contract was entered into.” BCC
Merchant Solutions, Inc. v. Jet Pay, LLC, 129 F.Supp.3d 440, 466 (N.D.Tex. 2015) (internal
quotations omitted); see also Watkins v. Petro-Search, Inc., 689 F.2d 537, 538 (5th Cir. 1982)
(“[W]hen a question relating to the construction of a contract or its ambiguity is presented, the
court is to take the wording of the contract in the light of the surrounding circumstances, in order
to ascertain the meaning that would be attached to the wording by a reasonably intelligent person
acquainted with all operative usages and knowing all the circumstances prior to and

contemporaneous with the making of the integration”).
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A contract is unambiguous and will be enforced as written where it is “susceptible to only
one reasonable construction.” BCC Merchant, 129 F.Supp.3d at 477. “[A] cardinal rule of contract
interpretation under Texas law is that the entire writing must be examined” and “no single
provision taken alone [may] be given controlling effect.” Id. (citing Texas law) (internal
quotations omitted). “Where the language is clear and definite, the contract is not ambiguous, and
a court must apply the plain language as a matter of law.” Main Street Bank v. Unisen, No. H-06-

3776,2008 WL 11483415, at *4 (S.D.Tex. Feb. 15. 2008).

Thus, the court begins its analysis by looking at the plain language of the PRAs. In both of
the PRAs, Section 2.01 mandated that the Advisors were required to pay Highland the “Actual
Cost” of the services provided by the Dual Employees.''! However, despite the use of the words
“Actual Cost,” and an Exhibit A attachment purporting to list out the Dual Employees, the PRAs
defined that term “Actual Cost” under Article I as a specific dollar amount. The PRAs defined
“Actual Cost” as equal to $252,000 per month for NexPoint and $416,000 per month for
HCMFA.!"'? There was no requirement of periodic reevaluation of the Actual Cost; no automatic
adjustments to the Actual Cost amounts, for such things as employee comings-and-goings or
employee changes in job duties; and no mention of a “true-up” annually or at any other time. The

PRAs simply plugged in a decisive monthly amount.

Section 4.02 of the PRAs required any party seeking modifications to amounts paid under
the definition of “Actual Cost” to make a request on the other party “on or before the last business
day of the calendar month.” Further, Section 2.02 permitted the parties to “agree to modify the

terms and conditions” of the amounts paid and the parties were required to negotiate any

p], Ex. 6 § 2.01; PI. Ex. 8 § 2.01.
12 p], Ex. 6 Article I; Pl. Ex. 8 Article 1.
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modification requested in good faith. Finally, Section 6.02 required that any amendment to the

PRAs to be in writing by all parties.

These are the PRA provisions that are germane to the disputes in this Adversary
Proceeding. When reading these provisions within the entirety of the PRAs, the court concludes
that the PRAs are unambiguous as a matter of law. Section 2.01 and an accompanying Article I
definition of “Actual Cost” set forth a flat monthly amount; the parties agreed that this flat monthly
amount would be deemed to be the “Actual Cost” of the front-office services that Highland was
providing to the Advisors, through the Highland employees. The accompanying Sections 2.02,
4.02, and 6.02 allowed for a modification of these amounts, but only if a party notified the other
party on or before the last business day of a calendar month that it requested such a modification.
If the parties agreed to a modification, there had to be a written agreement memorializing the

amendment.

The Advisors seem to argue that Sections 2.02 and 4.02 imposed an affirmative obligation
on Highland to update the list of Dual Employees and their respective Allocation Percentages, or
to unilaterally adjust the “Actual Costs.” The literal wording of these provisions does not support
such an obligation. Under the Advisors’ interpretation of the PRA, Highland would have been
obligated to invoke Section 4.02 (which is itself dependent on Section 2.02) on the Advisors’
behalf and to adjust the Advisors’ monthly payments as Dual Employees were terminated, or as
changes were made in their compensation or Allocation Percentages. But again, that is simply not
what the PRAs provide. The PRAs use the words the “Parties may agree to modify the terms”
when assigning the obligation under Section 2.02, which the preamble defines as both Highland
and the Advisors. Further, Section 4.02 requires “the Party requesting modification” to notify “the

other Party.” Notably, Section 4.02 does not put this obligation solely on Highland as it uses
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“Party” to refer to either party to the contract, whereas it uses “HCMLP” specifically when
assigning obligations to Highland elsewhere in the PRAs. The court concludes that the
unambiguous language put no unilateral obligation on Highland to amend the PRAs to reflect

changes in Dual Employees, but rather on both the parties to negotiate such amendments.

ii. Even ifthe PRAs Were Ambiguous, Extrinsic Evidence Supports
a Fixed Payment Interpretation

As stated above, the court concludes that the PRAs are not ambiguous, and that the only
reasonable interpretation of the PRAs is they contemplate a fixed monthly payment. In fact, the
only aspects of the PRAs that give the court any pause regarding ambiguity are as follow: (a) the
title of the PRAs (i.e., Payroll Reimbursement Agreement—suggesting an intention to reimburse
payroll costs); and (b) the fact that there was a list of employees attached as Exhibit A. Why use
the term “reimbursement” or attach a list of employees if these words/concepts were not really
dispositive of anything? If these two aspects of the PRAs make them ambiguous, then the court
is required to consider the wording of the contract in the light of the surrounding circumstances,
in order to ascertain the meaning the agreements, as might be given by a reasonably intelligent
person acquainted with all operative usages, and knowing all of the circumstances prior to and
contemporaneous with the making of the agreements. See Watkins v. Petro-Search, 689 F.2d at

538.

The Findings of Fact set out a plethora of evidence that established that the parties always
contemplated fixed amounts being used to pay Highland for providing front-office services to the
Advisors. This evidence included, among other things: (1) Mr. Klos credibly testifying that the
PRAs, and Exhibit A’s, were created to reflect payments, in conjunction with the other

Agreements, that equaled the annual amounts that Mr. Dondero wanted transferred to Highland
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after the 2017/2018 Annual Review to deal with Highland’s cash liquidity problems (recall that
prior to 2018, Highland provided sub-advisory services to the Advisors for free and Highland was
facing an imminent loss of its Acis sub-advisory fees); (2) Mr. Waterhouse testifying that he was
aware that four of the Dual Employees had been terminated at the signing of the PRAs, yet did not
seek to update the Dual Employee allocations on the Exhibit A’s at any point to reflect this; (3)
employees and officers of the Advisors received Monthly Headcount Reports from Highland,
detailing the hiring and termination of employees, including the Dual Employees during the
relevant period; (3) the Exhibit A’s were never updated, even though Dual Employees were
terminated over time, and no one was ever asked to update them; (4) Mr. Waterhouse, as the
Advisors’ Treasurer, had knowledge of Dual Employees being terminated or otherwise leaving
Highland, and continued to approve payments under the PRAs on 35 separate occasions; (5) Mr.
Klos communicated with Mr. Waterhouse in January 2020, during which Mr. Klos confirmed to
Mr. Waterhouse that the Agreements were “flat” amount payments and the same amounts had been
paid since the PRAs were signed; and (6) no request for an amendment to the PRAs was made
through November 2020 (except for the 2018 PRA Amendments—pursuant to which $2.5 million
extra was paid to Highland on account of the PRAs, even though five more employees on the

Exhibit A lists had left Highland since execution of the PRAs).

In summary, this extrinsic evidence further supports a conclusion that the PRAs were fixed
rate contracts, if the PRAs should be determined to be ambiguous. This extrinsic evidence reveals
that the Advisors were aware Dual Employees were being terminated, made no request for an
amendment to the PRAs, and continued to make payments under the PRAs until Mr. Waterhouse,

under the direction of Mr. Dondero, stopped making payments in November 2020.
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Given that the court has concluded that the PRAs were fixed rate arrangements, the

Advisors have failed to meet their burden of proving overpayments under the PRAs.

iii. Highland Did Not Fail to Negotiate in Good Faith

The court noted above that Section 2.02 of the PRAs included language that required the
parties to negotiate in good faith when a party notifies the other party that it is requesting a
modification, pursuant to Section 4.02, before the last business day of the calendar month. The
Advisors allege that Highland never negotiated in good faith when the Advisors supposedly made
Highland aware (through Highland’s consultant, Mr. Fred Caruso) that overpayments under the
PRAs may have been made, and Mr. Caruso told the Advisors that an amendment could violate

the automatic stay in bankruptcy.

The court has already found and concluded that: (a) the PRAs unambiguously created a
fixed amount contract; (b) Highland was under no duty to unilaterally modify the PRAs if it knew
that Dual Employees were terminated; and (c) the Advisors failed to provide sufficient evidence
that they made a formal request of Highland to modify the fixed monthly amount, pursuant to the
terms of the PRAs.!"® Thus, the Advisors never triggered Highland’s obligation under Section
2.02. Specifically, without a formal notification/request of the type set forth in Section 4.02 of the
PRAs, Highland’s obligation to negotiate in good faith could not exist. Discussing potential
overpayments with a third-party consultant (Mr. Caruso)—assuming such overpayments could
even be possible—is not enough. Additionally, if the automatic stay was a valid concern of the
Advisors (potentially impairing their ability to exercise contractual rights under the PRA), there

were options available to them, including filing a motion for relief from stay to exercise

113 The Advisors, in their pleadings, claimed Mr. Waterhouse made such a request in late 2019 in his conversations
with Mr. Caruso. However, Mr. Waterhouse testified that they talked about overpayments possibly being made, but
that he never recalled requesting amendment of the PRAs.
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termination rights (termination was permissible under the PRAs, with or without cause, on 60-day

notice)'*

or filing a motion to compel rejection of the PRAs pursuant to Bankruptcy Code section

365.

As such, the court concludes that Highland did not fail to negotiate in good faith under

Section 2.02.

iv. Highland’s Waiver Defense to Overpayments under the PRAs

Alternatively, if the PRAs should be construed to have contemplated variable amounts—
that should have changed automatically as Dual Employees departed, as opposed to fixed rate
amounts—Highland argues that the preset monthly amounts listed in the PRAs were controlling
until the Advisors made a request under Section 2.02 to change those monthly amounts, and that
the Advisors waived any right to overpayments by not making such a request or objecting to
payments under the PRAs for all the many months during which Dual Employees were being

terminated.

“Under Texas case law, waiver is the intentional relinquishment of a known right or the
intentional conduct inconsistent with claiming that right.” Sedona Contracting, Inc. v. Ford,
Powell & Carson, Inc., 995 SW.2d 192, 195 (Tex. App. 1999). The elements of waiver include:
(1) an existing right, benefit, or advantage held by a party; (2) the party’s actual or constructive
knowledge of its existence; and (3) the party’s actual intent to relinquish the right or intentional
conduct inconsistent with the right (which can be inferred from the conduct). See id.; see also
Ulico Cas. Co. v. Allied Pilots Ass'n, 262 S.W.3d 773, 778 (Tex. 2008); Tenneco Inc. v. Enter.

Products Co., 925 S.W.2d 640, 643 (Tex. 1996) (“The affirmative defense of waiver can be

4Pl Ex. 6 § 5.02; PL. Ex. 8 § 5.02.
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asserted against a party who intentionally relinquishes a known right or engages in intentional

conduct inconsistent with claiming that right.”).

Waiver “results as a legal consequence from some act or conduct of the party against whom
it operates” and is “essentially unilateral in character,” meaning “no act of the party in whose favor
it is made is necessary to complete it.” Shields Ltd. P'ship v. Bradberry, 526 S.W.3d 471, 485
(Tex. 2017) (quotation marks omitted). “Silence or inaction, for so long a period as to show an

intention to yield the known right, is also enough to prove waiver.” Tenneco, 925 S.W.2d at 643.

While waiver is ordinarily a question of fact, when the surrounding facts and circumstances
are undisputed, the question becomes one of law. Motor Vehicle Bd. of Tex. Dep't of Transp. v. El
Paso Indep. Auto. Dealers Ass'n, Inc., 1 S'W.3d 108, 111 (Tex. 1999); Tenneco, 925 S.W.2d at
643.

The first element is met here. Pursuant to Sections 2.02 and 4.02 of the PRAs, the Advisors
had the right to seek a change to the fixed monthly rate if they believed a change was appropriate.

There is no dispute over the second element. The PRAs were signed by Mr. Waterhouse as
an officer of both Highland and the Advisors. Further, the Advisors have never disputed having
knowledge of Sections 2.02 and 4.02 under the PRAs during the relevant period.

The third and final element is the most pertinent under the analysis for waiver—the
question being whether the actions or inactions of the Advisors were sufficient to show an intention
to relinquish their right to modify the PRAs. Relevant here: (a) the Advisors (through their officers
Mr. Waterhouse, Mr. Norris, and Ms. Thedford) were kept up to date from before the PRAs were
signed until after November 30, 2020, by Monthly Headcount Reports created by Highland and
distributed to these officers; (b) the Advisors signed the PRAs on May 1, 2018, at which time, the

Advisors knew four of the twenty-five Dual Employees under the attached Exhibit A’s had been
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terminated; (c) the Advisors entered into the PRA Amendments in December 2018, when they had
knowledge that nine of the twenty-five Dual Employees had been terminated—instead of
attempting to amend under Sections 2.02 and 4.02, to reduce the monthly payments, to reflect the
reduced number of Dual Employees, the Advisors paid Highland an additional sum of $2.5 million
and never requested an amendment thereafter; and (d) on the Petition Date in October 2019, the
Advisors were aware that fourteen of the twenty-five Dual Employees had been terminated; yet,
from the Petition Date to November 30, 2020, the Advisors never made a request to modify the
PRAs under Sections 2.02 and 4.02 and continued to pay the fixed amounts, despite knowledge
that over half the Dual Employees had been terminated.

In summary, the Advisors did not exercise their alleged right to correct the monthly flat
amount, to account for alleged overpayments, for almost three years (from the time the contract
was signed until November 30, 2020). Mr. Waterhouse authorized payments under the PRAs for
almost three years—i.e., thirty-five times.

The court notes again that Mr. Waterhouse, when asked directly, did not recall ever
requesting that the PRAs be amended in his conversations with Mr. Caruso and also failed to ever
make a request to amend to Highland’s new Independent Board. The Advisors do not claim to
have made a request for amendment to the PRAs, despite claiming that Highland failed to negotiate
in good faith when Mr. Caruso allegedly suggested the automatic stay might prevent amendments
to the PRAs.

The waiver here cannot be remedied by the general non-waiver provisions in the PRAs.!!3
A nonwaiver provision in a contract that purports to absolutely bar waiver in the most general of

terms might be wholly ineffective and itself can be waived. Shields Ltd. P'ship v. Bradberry, 526

115 See Section 6.02 of P1. Exh. 6 and P1. Exh. 8.
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S.W.3d 471, 484 (Tex. 2017) (while contrarily noting that specific non-waiver provisions noting
specific actions or inaction that will not result in waiver are wholly enforceable). Nothing in the
general non-waiver provisions in the PRAs provided any specificity as to the above actions or
nonactions of the Advisors regarding amendment to the PRAs that would prevent waiver.

The Advisors never exercised their rights under Sections 2.02 and 4.02 of the PRAs and,
indeed, acted counter to those rights by continuing to make payments without requesting
amendment to the fixed monthly amounts from the time that the PRAs were signed until November
30, 2020, while simultaneously having knowledge that many of the Dual Employees were gone.
Accordingly, the court concludes that Highland has met its burden of proof that the Advisors
waived any amounts of alleged overpayments that might have been properly remedied by
amendment of the monthly rates under Sections 2.02 and 4.02.

V. Highland’s Defense to Overpayments under the Voluntary Payment Rule

Highland also raised the voluntary payment rule as a defense to the Advisors claims of
overpayments. Under the voluntary payment rule, “money voluntarily paid on a claim of right,
with full knowledge of all the facts, in the absence of fraud, duress, or compulsion, cannot be
recovered back merely because the party at the time of payment was ignorant of or mistook the
law as to his liability.” Miga v. Jensen, 299 S.W.3d 98, 103 (Tex. 2009). “The rule is a defense to
claims asserting unjust enrichment; that is, when a plaintiff sues for restitution claiming a payment
constitutes unjust enrichment, a defendant may respond with the voluntary-payment rule as a
defense.” XTO Energy Inc. v. Goodwin, 584 S.W.3d 481, 497 (Tex. App. 2017). Highland
contends that the Advisors overpayment claims under the PRAs are essentially ones for unjust

enrichment and, thus, the voluntary payment rule is a proper defense to such claims.
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In response, the Advisors contend that the voluntary payment rule cannot be asserted in
regard to a breach of contract claim, which is what the Advisors contend they are claiming (i.e.,
not unjust enrichment). Texas case law cited by the Advisors states, “although the voluntary-
payment rule may have been widely used by parties and some Texas courts at one time, its scope
has diminished as the rule’s equitable policy concerns have been addressed through statutory or
other legal remedies.” BMG Direct Mktg., Inc. v. Peake, 178 S.W.3d 763, 771 (Tex. 2005). “Like
other equitable claims and defenses, an adequate legal remedy may render equitable claims of
unjust enrichment and equitable defenses of voluntary-payment unavailable.” Id. at 770. While not
completely abrogated, the rule today has only “limited application in Texas jurisprudence.” /d. at

771.

The court need not decide the scope and applicability of the voluntary payment rule to the
disputes under the PRAs at this time. The court has already found and concluded that the PRAs
are unambiguous and created a fixed amount payment arrangement. The court has also found and
concluded that, even if the PRAs were ambiguous, the extrinsic evidence supports the
interpretation that the PRAs created a fixed amount payment arrangement. Further, the court has
found and concluded that, even if the PRAs were not intended to be fixed amount payment
arrangements, the Advisors waived their right to modify by continuing to make payments with

knowledge of terminated Dual Employees for three years.

D. The Advisors’ Claims under the SSAs

i The Advisors’ Claim for Breach of Contract under the SSAs

Turning to the SSAs—which were less of a focus at Trial than the PRAs—the Advisors
claim that Highland breached the SSAs by failing to perform certain services owing to the

Advisors, including legal and compliance services, thereunder. The Advisors contend that on or
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around July 2020, Highland instructed its employees to cease providing certain services to the
Advisors which Highland believed were adverse to the interests of Highland. The Advisors
maintain that this forced the Advisors to retain two new employees to “cover” for such lost
services, resulting in $425,000 in damages. The Advisors also contend that they were forced to
pay Highland $1 million for legal services that Highland was no longer providing, resulting in $1.3
million in payments post-petition for services that Highland failed to provide. The Advisors seek
damages for overpayments and breaches of the SSAs totaling $1,725,000.

As stated above, the elements of breach of contract under Texas law are: (1) the existence
of a valid contract; (2) performance or tendered performance by the plaintiff; (3) breach of the
contract by the defendant; and (4) damages to the plaintiff as a result of the defendant's breach.
Williams, 884 F.3d at 244.

Highland argues that the Advisors have not met their burden of proving the elements of
breach or damages. Highland argues that the evidence, to the contrary, shows that Highland
continued to perform under the SSAs—mnot the least of which was the evidence of the Advisors’
continuous representations to the Retail Board that the quality of services under the agreements
with Highland had not deteriorated.

As discussed extensively in the court’s Findings of Fact above, the Advisors made
numerous repeated representations to the Retail Board that performance under the SSAs continued
as normal following July 2020—despite the Advisors now alleging that legal and compliance
services were withheld.

To recap, in August 2020, the Advisors represented to the Retail Board that “there had been
no issues or disruptions in services as a result of the HCMLP bankruptcy matter” and that the

Advisors believed “the current shared services being provided are generally consistent with the
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level of services that historically have been received.”''® In September and October 2020, the
Advisors continued their representations that shared services continued to be properly provided.
During a two-day meeting of the Retail Board, on September 16-17, 2020, the Advisors told the
Retail Board that they do “not expect that the level and quality of services would change in the
immediate term, and Mr. Norris stated he was “comfortable with the level and quality of services
being provided and has not seen any issue with the conflicts process.”'!” On October 9, 2020, the
Advisors told the Retail Board there were “contingency plans” being formulated but “[i]n the
interim the plan is to continue with the existing services.”''® On October 13, 2020, Mr. Norris
represented to the Retail Board that “all operations continued in the normal course [sic] there had
been no material impact on the day-to-day operations of the Funds”.""® On October 28, 2020, the
Advisors continued to reassure the Retail Board by saying Highland and the Advisors were
working on a “seamless transition” and the “quality and level” of services had not been negatively
impacted by Highland’s bankruptcy.'?® A week after that, the Retail Board was told there “has not
been any disruption to the services provided to the Funds by HCMLP pursuant to the Shared
Services Agreement”.!?! The Advisors continued to communicate with the Retail Board in
December 2020 and January 2021 but never made any representation Highland had provided any
less quality or level of services than it had previously under the SSAs.

Based on their own representations to the Retail Board, the court finds and concludes that
the Advisors have failed to meet their burden for proving the element of breach by Highland for a

lack of services provided under the SSAs.

116 p. Ex. 59; P1. Ex. 18.
117 p], Ex. 60.
118 p. Ex. 81.
119 p. Ex. 61.
120 p. Ex. 62.
121 P, Ex. 63.

53

000316



Case 21-03010-sgj Doc 124 Filed 08/30/22 Entered 08/30/22 14:57:17 Desc Main
Cases8222:¢\0A21065S Doocuemnb2edt-HddRBGA/3218P60Rgge21h of 888 PagelD 3665

Further, based on those same representations and no other evidence showing otherwise, the
Advisors did not meet their burden of showing damages as a result of the alleged breaches. The
Advisors failed to show that the “loss” from employing two new employees to provide certain

legal services were caused by Highland’s failure to perform under the SSAs.

ii. The Advisors’ Claim for Overpayment under the SSAs

Finally, the Advisors also have brought a claim for overpayments under the SSAs, asserting
that they overpaid Highland by $1 million for legal services that Highland stopped providing. This
claim, like the Advisors’ breach of contract claim, relies on the court concluding that the Advisors
have satisfied their burden of showing Highland did not perform under the SSAs. Relying on the
analysis above, the court concludes that the Advisors have not satisfied their burden of showing
Highland failed to provide any services contracted for under the SSAs and, thus, cannot succeed

on their claim for overpayment.

iii. Highland’s Waiver Defense to the Advisors’ Claims under the SSAs

If the court were to find that Highland had breached the SSAs, Highland alternatively
pleaded the defense of waiver, similar as it did with regard to the Advisors’ claims under the PRAs.

The elements of waiver, again, include: (1) an existing right, benefit, or advantage held by
a party; (2) the party’s actual or constructive knowledge of its existence; and (3) the party’s actual
intent to relinquish the right or intentional conduct inconsistent with the right (which can be
inferred from the conduct). Sedona Contracting, Inc., 995 S.W.2d at 195.

The Advisors don’t dispute that they signed the SSAs and were aware of the terms of the
SSAs.

Again, similar to waiver under the PRAs, the third element requires the most analysis here.

The Advisors have admitted that Mr. Waterhouse oversaw and authorized all payments made
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under the SSAs. The Advisors never made objections to making such payments under the SSAs
as they were making them. Further, the Advisors never raised any objection to the payments with
Highland to put them on notice. In fact, quite the opposite, the Advisors made representations to
the Retail Board, detailed above, that everything was running smoothly with regard to the services
provided under the SSAs. The Advisors knowingly and intentionally made payments every month
under the SSAs until November 30, 2020 but decided not to raise the issue at any point with
Highland until they stopped paying under the SSAs.

The Advisors’ conduct is inconsistent with asserting rights under the SSA. The Advisors
hired two new employees to perform certain services under the SSAs, allegedly indicating that
they thought the SSAs were being breached. Yet, the Advisors continued authorizing the same
payments to Highland. The Advisors did not tell Highland that it believed required services were
not being provided and did not assert an administrative expense claim at the time.

If silence were not enough, as detailed above, the Advisors made numerous representations
to the Retail Board after the supposed breach that everything was operating as normal under the
SSAs, and Highland’s service were of the same “quality and level” as always.

The Advisors conducted themselves intentionally in a manner inconsistent with asserting
their claims of breach of the SSAs. Accordingly, the court concludes the Advisors have waived
their claims resulting from the payments under the SSAs.

D. Highlands’ Breach of Contract Claims Relating to All Four Agreements

Finally, Highland has claimed breaches of contract by the Advisors under all four of the

Agreements due to nonpayment under each Agreement for certain months, starting in November
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2020. The months in which Highland claims nonpayment are as follows:

Agreement Months of Nonpayment Amounts Unpaid
HCMFA SSA November 2020, December 2020, $924,000'%?
and January 2021
HCMFA PRA December 2020 and January 2021 ($41$6’8§§6(/)I(1)1(2) h)
NexPoint SSA December 2020 and January 2021 s 62?3066(/)1(1)1(3) h)
NexPoint PRA December 2020 and January 2021 ($25§?(§)(;16(/)I(1)1(()) h)

Highland also sought damages relating to the nonpayment of fees under its Shared Service
Agreement with NREA. NREA is a wholly owned subsidiary of NexPoint. The SSA with NREA
apparently had a monthly fee of $80,000 every month, the payment on which also ceased in
November 2020. While there was evidence to support this arrangement existed (for example, Mr.
Waterhouse confirmed there was an SSA between Highland and NREA),'?* the NREA SSA itself
was not submitted into evidence and NREA is not listed as a defendant to this Adversary
Proceeding. The court concludes that, even though NREA is apparently a subsidiary of NexPoint,
no sufficient theory of liability has been argued as to why NexPoint should be held liable for an
agreement Highland made with NREA. As such, the court will not grant relief related to the alleged

NREA SSA in connection with this Trial.

The burden of proving the elements of breach of contract for its claims asserted now

switches to Highland. As stated above, the elements are: (1) the existence of a valid contract; (2)

122 The HCMFA SSA was the one and only agreement with a variable fee arrangement. Highland made this calculation
by taking the most recent payment due in November of $308,000 and multiplying that number by three for the three
months of nonpayment.

123 Tr. Transcript 4/12/22, Part 2 of 2, at 70:6-17 [DE # 113}.
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performance or tendered performance by the plaintiff; (3) breach of the contract by the defendant;
and (4) damages to the plaintiff as a result of the defendant's breach. Williams, 884 F.3d at 244

(internal citations omitted).

Element one is quickly satisfied as neither party disputes the existence of valid contracts
here.

The court relies on its Findings of Facts and previous Conclusions of Law to satisfy element
two. As stated by the court above, the PRAs unambiguously established a fixed payment
arrangement that was not variable based on the termination of certain Dual Employees. The
remaining Dual Employees continued to provide front-office services and, thus, Highland
performed under the PRAs. Further, Highland clearly performed under the SSAs at all times
according to the Advisors’ own representations to the third-party Retail Board that Highland was
sufficiently performing at all times. The representations were constant and continued from July
2020 through early 2021, the entire period in which the Advisors now claim legal and compliance

services were not being provided.

The third element is uncontested. The Advisors do not contest that they stopped making

payments under all of the Agreements in November 2020 at the direction of Mr. Dondero.

The last element, damages, is also present and easily calculable. The nonpayment by the
Advisors establishes Highland’s alleged compensatory damages. Highland’s damages are: (a) the
amounts that were not paid in December 2020 and January 2021 under all four Agreement, plus

for November 2020 in the case of the HCMFA SSA.

The court concludes that Highland has met its burden on breach of contract by the Advisors

on each of the Agreements due to their nonpayment of amounts required.
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E. Do Equities Matter at All Here?

This court often states that “facts matter”. Occasionally, facts suggest a certain equitable
result contrary to what the law requires. This can sometimes make a court wrestle with a result.
Are the Advisors being treated inequitably or unfairly here—by having to pay a fixed amount
under the PRAs when the number of employees at Highland dropped precipitously during the term

of the PRAs?

Putting aside for a moment the fact that the Advisors had a right to seek modification of
the PRAs—a fact about which they profess confusion, because of the Bankruptcy Code’s
automatic stay—here are a few facts that detract from any equitable arguments that the Advisors

might have.

First, prior to 2018—for six years—Highland provided “front-office” sub-advisory
services to the Advisors for free. For free. Perhaps this is the real reason why folks were not too
worried about potential overpayments under the new PRAs that were executed in May 2018—at
least not until the Advisors and Highland began their corporate divorce. Sounds like the Advisors

had been getting a windfall.

Additionally, Mr. Seery credibly testified (and no one ever disagreed) that the SSAs (in
contrast to the PRAs) were money-losers for Highland. The SSAs were unprofitable for Highland.

If the PRAs were profitable, well, that arguably balanced things out a bit.

The fact is that the Agreements were not arms-length agreements, and this cannot be
overlooked here. They were intercompany agreements—i.e., entered into between parties that were
friendly and affiliated, back at their time of execution. The arrangements were all about the

perceived needs of the Highland complex at a time when there was no bankruptcy. The evidence
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suggests that everyone was just fine with the agreements for years. But the parties are now hostile

and disagree on just about everything.

The fact is that the Agreements, by their terms, could have been renegotiated or terminated
by either party during the bankruptcy case. But the Advisors would have had to file a motion to
lift stay and ask court permission. This would not necessarily have been a good strategy for them,
because the Advisors and Mr. Dondero thought/hoped he might gain back control of Highland
eventually (and, therefore, would have the whole complex back under his control). Thus, it might
not make sense to change the status quo on the Agreements. In any event, in such a scenario. the
court might have denied relief from the stay (depending on the merits of arguments made). Or,
the court might have granted relief to the Advisors, in which case Highland might have decided it
had to abruptly liquidate—due to a loss of a steady cash stream—which might have caused an
abrupt departure of employees or, at best, an abrupt transition of employees away from Highland
to the Advisors or an entity with whom the Advisors would contract (such as Skyview). This abrupt

transition might not have been pretty.

Equities? Ultimately, the court has interpreted the contracts here (and other evidence—in
case the Agreements should be construed as ambiguous) as it thinks is required. But again, these
were not arms-length contracts. They were contracts among insiders, made at a time when
everyone was friendly. Made at a time when Highland needed cash, and at a time when Highland
had been providing firee front-office services to the Advisors for years. Free services when—
meanwhile--the Advisors were parties to investment contracts with Retail Funds, whereby the
Advisors were no doubt earning many millions of dollars of fees therefrom for themselves
(considering that they were managing many billions of dollars of assets). If equities matter at all

here, the result reached here seems entirely fair.
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IV.  DAMAGES COMPUTATION FOR JUDGMENT
The court will grant damages in favor of Highland of: (i) $924,000 for unpaid fees under
the HCMFA SSA for November 2020, December 2020, and January 2021; (ii) $832,000 for unpaid
amounts under the HCMFA PRA for December 2020 and January 2021; (iii) $336,000 for unpaid
fees under the NexPoint SSA for December 2020 and January 2021; and (iv) $504,000 for unpaid

amounts under the NexPoint PRA for December 2020 and January 2021.

All relief requested by the Advisors for administrative expense claims for (i) alleged

overpayments and (2) alleged breaches of contract by Highland under the Agreements are denied.

Additionally, Highland has asserted that it is entitled to costs and expenses, including
attorneys’ fees, in connection with prosecuting its claims and defenses against the Advisors. No
evidence was presented on the shifting of expenses, including attorney’s fees. The parties agreed
in their Joint Pretrial Order that “[t]he quantification of any attorney’s fees awarded in this
Adversary Proceeding, subject to defenses, will be handled through post-trial motion practice
under Rule 54(d)(2), and no Party need present evidence on any attorney fee claim at the trial of
this Adversary Proceeding.”!?* Accordingly, Highland may file its post-trial motion forthwith.
Unless the parties otherwise agree, Highland’s post-trial motion for fees, costs, and expenses is
due within 21 days of entry of these Findings of Fact and Conclusions of Law; with a Responses
of the Advisors due 21 days thereafter, and any reply do 10 days thereafter. The parties may seek

a hearing thereafter.

# # # END OF FINDINGS OF FACT AND CONCLUSIONS OF LAW # # #

124 DE # 96 in the AP at p. 16.
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Texas Bar No. 24030781

Thomas D. Berghman, Esq.

Texas Bar No. 24082683

Julian P. Vasek, Esq.

Texas Bar No. 24070790

MUNSCH HARDT KOPF & HARR P.C.
500 N. Akard Street, Suite 3800

Dallas, Texas 75201

(214) 855-7500

COUNSEL FOR HIGHLAND CAPITAL MANAGEMENT
FUND ADVISORS, L.P. AND NEXPOINT ADVISORS, L.P.

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
In re: §
§
HIGHLAND CAPITAL MANAGEMENT,  § Chapter 11
L.P. g Case No. 19-34054-sgj11
Debtor. §
§
HIGHLAND CAPITAL MANAGEMENT,  §
L.P., §
§
Plaintiff, §
§
v, § Adv. No. 21-03010-sgj
§
HIGHLAND CAPITAL MANAGEMENT  §
FUND ADVISORS, L.P. and NEXPOINT  §
ADVISORS, L.P., §
§
Defendants. §

JOINT NOTICE OF APPEAL

COME NOW NexPoint Advisors, L.P. and Highland Capital Management Fund Advisors,
L.P. (together, the “Advisors”), the defendants in the above styled and numbered Adversary
Proceeding, and, pursuant to 28 U.S.C. § 158(a), hereby appeal to the United States District Court
for the Northern District of Texas that certain Judgment (“Judgment”) entered by the Bankruptcy

Court on September 14, 2022 at docket no. 126.
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A copy of the Judgment is attached hereto as Exhibit “A.”
The names of the parties to the Order, their roles in the appeal, and the contact information

for their counsel are as follows:

1. Appellants:

NexPoint Advisors, L.P.
Highland Capital Management Fund Advisors, L.P.

Attorneys:

Davor Rukavina

Julian P. Vasek

MUNSCH HARDT KOPF & HARR, P.C.
3800 Ross Tower

500 N. Akard Street

Dallas, Texas 75201-6659

Telephone: (214) 855-7587

Facsimile: (214) 855-7584

Email: drukavina@munsch.com

Email: jvasek@munsch.com

2. Appellee:

Highland Capital Management, L.P.

Attorneys:

PACHULSKI STANG ZIEHL & JONES LLP
Jeffrey N. Pomerantz (CA Bar No. 143717)
John A. Morris (NY Bar No. 2405397)
Gregory V. Demo (NY Bar No. 5371992)
Hayley R. Winograd (NY Bar No. 5612569)
10100 Santa Monica Blvd., 13th Floor

Los Angeles, CA 90067

Telephone: (310) 277-6910

Facsimile: (310) 201-0760
Jjpomerantz@pszjlaw.com
jmorris@pszjlaw.com

gdemo@pszjlaw.com
hwinograd@pszjlaw.com
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HAYWARD PLLC

Melissa S. Hayward
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MHayward@HaywardFirm.com
Zachery Z. Annable

Texas Bar No. 24053075
ZAnnable@HaywardFirm.com
10501 N. Central Expy, Ste. 106
Dallas, Texas 75231

Tel: (972) 755-7100

Fax: (972) 755-7110

RESPECTFULLY SUBMITTED this 20th day of September, 2022.
MUNSCH HARDT KOPF & HARR, P.C.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
Texas Bar No. 24030781
Julian P. Vasek, Esq.
Texas Bar No. 24070790
500 N. Akard Street, Suite 3800
Dallas, Texas 75201-6659
Telephone: (214) 855-7500
Facsimile: (214) 855-7584
Email: drukavina@munsch.com
Email: jvasek@munsch.com

ATTORNEYS FOR NEXPOINT ADVISORS,
L.P. AND HIGHLAND CAPITAL
MANAGEMENT FUND ADVISORS, L.P.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on the 20th day of September, 2022, true and correct
copies of this document, including any exhibit(s), were electronically served via the Court’s
CM/ECF system on all parties entitled to such notice, including counsel for the appellee.

By: /s/ Davor Rukavina
Davor Rukavina, Esq.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

Case No. 19-34054-sgj-11
Chapter 11

Dallas, Texas

Tuesday, April 12, 2022
9:30 a.m. Docket

Adversary Proceeding 21-3010-sgj

TRIAL
ADVISORS' ADMINISTRATIVE CLAIM

Excerpt: 9:38 a.m. to 2:19 p.m.

— — — — — — — — — — — — — — — — — — — ~— ~— ~—

TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE STACEY G.C. JERNIGAN,
UNITED STATES BANKRUPTCY JUDGE.

John A. Morris

Gregory V. Demo

Hayley Winograd

PACHULSKI STANG ZIEHL & JONES, LLP
780 Third Avenue, 34th Floor

New York, NY 10017-2024

(212) 561-7700

Zachery Z. Annable

HAYWARD, PLLC
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Davor Rukavina

Thomas Daniel Berghman

MUNSCH HARDT KOPF & HARR, P.C.
500 N. Akard Street, Suite 3800
Dallas, TX 75201-6659

(214) 855-7587

Michael F. Edmond, Sr.

UNITED STATES BANKRUPTCY COURT
1100 Commerce Street, 12th Floor
Dallas, TX 75242

(214) 753-2062

Kathy Rehling

311 Paradise Cove

Shady Shores, TX 76208
(972) 786-3063

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.
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DALLAS, TEXAS - APRIL 12, 2022 - 9:38 A.M.

THE CLERK: All rise. The United States Bankruptcy
Court for the Northern District of Texas, Dallas Division, is
now in session, The Honorable Stacey Jernigan presiding.

THE COURT: Good morning. Please be seated. All
right. We have a two-day setting in Highland. It's both
Adversary 21-3010 as well as the Funds' request for
administrative claim. Let's get appearances from the lawyers
first.

MR. MORRIS: Good morning, Your Honor. John Morris
from Pachulski Stang Ziehl & Jones for Highland Capital
Management, LP. I'm here this morning with my colleagues Greg
Demo, Hayley Winograd, and Zachery Annable.

THE COURT: Okay. Good morning.

MR. RUKAVINA: Your Honor, good morning. Davor
Rukavina and Thomas Berghman here for the Advisors: NexPoint
Advisors, LP and Highland Capital Management Fund Advisors,
LP.

THE COURT: Good morning. All right. Do we have any
other appearances? These are, of course, the only parties,
but

(No response.)

THE COURT: All right. Well, you all have given me a

lot of paper to prepare me. Before we ask for opening

statements, I'm going to ask for housekeeping matters. I see
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we have exhibit lists that have been filed and some written
objections, and I think your scheduling order said that if
there were no written objections then they were waived except
for relevance and privilege, I guess. So do we have
stipulations on exhibits?

MR. MORRIS: We do, in fact, Your Honor. I apologize
for the late notice. Mr. Rukavina and I just reached an
agreement about an hour ago that resolves all objections to
documents, --

THE COURT: Okay.

MR. MORRIS: -- as well as the objection to the
subpoenas that Highland had served upon the Advisors, --

THE COURT: Okay.

MR. MORRIS: -- which were the subject of the
objection that was filed at Docket No. 98 and the response
that was filed at Docket No. 101. So, if I may, I'd just like
to read the stipulation into the record --

THE COURT: All right.

MR. MORRIS: -- and tell you where we go from there.

THE COURT: That's fine.

MR. MORRIS: So, the parties stipulate to the
admissibility of a single document, which will be marked as
Highland's Exhibit 161. That document, Your Honor -- this is
not part of the stipulation -- but that document sets forth

amounts that were paid to certain former Highland employees
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postpetition. And so that document is going to be marked as
161, and the parties stipulate that the Advisors acknowledge
that they have no basis to challenge the facts that are
recited and reflected in the document.

THE COURT: Okay.

MR. MORRIS: Based on the foregoing, the parties
agree and stipulate that the objection to the trial subpoenas
that was filed at Docket No. 98 shall be deemed resolved. I
don't know if Your Honor would like us to file some kind of
order or stipulation to that effect, or if this is sufficient.

THE COURT: I think this is sufficient on the record.

MR. MORRIS: Okay.

THE COURT: Thank you.

MR. MORRIS: The parties also agree that the Advisors
shall withdraw all of their objections to Highland's exhibits,
which were also filed on the docket. And forgive me, but I
don't have that docket number.

THE COURT: Let's see. Docket 82 --

MR. MORRIS: Okay.

THE COURT: -- is where the Advisors' objection to
the Debtor's exhibits is.

MR. MORRIS: Right. And then, finally, Highland
stipulates that it does not contest the accuracy of the
mathematical calculations in the Advisors' Exhibits G and H

and that the charts are based on compensation information that
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was maintained by Highland and that is accurate only as to the
compensation numbers paid to the listed employees.

MR. RUKAVINA: And Your Honor, that is correct, and
you'll see as the trial progresses Exhibit G is a PDF of
Exhibit H, which is an Excel spreadsheet which is our damages
calculation. So I think, with that, with that stipulation --
I understand that Highland has other objections -- but I think
that that stipulation will go some way. And then there's a
couple more of my exhibits that are objected to. We'll just
take those in due course.

THE COURT: Okay. All right. So, are you asking me,
then, to pre-admit all of the exhibits that are not objected
to at this point?

MR. MORRIS: Highland does move for the admission of
Exhibits 1 through 161, and at this point I understand there
are no objections.

THE COURT: Okay. And you confirm, Mr. Rukavina?

MR. RUKAVINA: I do.

THE COURT: All right. So Highland Exhibits 1
through 161 are now admitted.

(Plaintiff's Exhibits 1 through 161 are received into
evidence.)

THE COURT: And then turning to the Advisors' -- I
think I called them the Funds earlier. Sorry. I get my

nicknames mixed up at times. The Advisors' Exhibits, it looks
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like —-

I'd move for the admission of all of those, except G, H, L, Z,
CC.

THE COURT: Okay. So you aren't actually moving for
admission of G and H, which you just talked about?

MR. RUKAVINA: Correct.

THE COURT: There's just a stipulation about --

MR. RUKAVINA: Correct. Yeah.

THE COURT: -- the correctness?

MR. RUKAVINA: We'll address -- yeah. We'll address
that admissibility tomorrow when Mr. Norris testifies.

THE COURT: Okay.

other than G, H, L, Z, and CC, I'd move to admit them now.

MR. RUKAVINA: Correct.

THE COURT: Okay. And you agree?

MR. MORRIS: No objection to those exhibits.

THE COURT: Okay. So those are admitted by
stipulation as well.

(Defendants' Exhibit A through DD, exclusive of G, H, L,

Z, and CC, are received into evidence.)

THE COURT: All right. 1Is that all of our

housekeeping matters?

002911

MR. RUKAVINA: Your Honor, it's Exhibit A through DD.

MR. RUKAVINA: But with respect to all other exhibits

THE COURT: Okay. So except for, you said, L, Z, CC?




Case
Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I

4

N

»1-03010-sgj Doc 110 Filed 04/14/22 Entered 04/14/22 15:23:58 Desc Main
3:22-cv-02170-S Docurbeudnaént-iledPadel8/aB158age 230 of 888 PagelD 3534

8

MR. MORRIS: It is. I do have a copy of Exhibit 161,
if I can approach --

THE COURT: You may.

MR. MORRIS: -- and give that to the Court.

THE COURT: And hopefully you have --

MR. MORRIS: And I have a couple of copies.

THE COURT: -- two copies. One for Nate over here.

MR. MORRIS: Yeah.

THE COURT: Thank you. All right. You may proceed
when you're ready.

MR. MORRIS: Okay. Before I begin, I just do want to
give the Court some sense of what we expect to do today and
tomorrow.

THE COURT: Okay.

MR. MORRIS: We'll have our openings this morning.
Highland intends to call as its first witness David Klos. Mr.
Klos will be followed by Mr. Waterhouse. If time permits,
we'll examine Mr. Seery. And then, regardless of what time we
complete, if we complete a little bit early, we'd like to stop
for the day. We're trying to manage a lot of schedules --

THE COURT: Uh-huh.

MR. MORRIS: -- and witnesses and third-party people
who have said, I can do it Tuesday but not Wednesday, I can do
it Wednesday but not Tuesday.

THE COURT: Uh-huh.
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MR. MORRIS: So that's the plan, and I hope, I really
do hope that we're able to get through those three witnesses
today.

THE COURT: All right. Well, you've answered one
question I had: Who goes first? Because we, you know, could
go either way because we have the breach of contract claim in
the adversary and the request for administrative expense.
There's an agreement that you go first?

MR. MORRIS: We do have an agreement --

THE COURT: Okay.

MR. MORRIS: -- that Highland will call the witnesses
that are on its witness list, to the extent that it decides to
do so, first. And Mr. Rukavina will then cross without
restriction to my direct.

MR. RUKAVINA: Exactly. Rather than me recalling
them, we'll just handle it all at one time, get the subpoenaed
witnesses out of here.

MR. MORRIS: Because it's really the flip side of the
same coin.

THE COURT: Okay. All right. Well, I have
flexibility as far as when and how long we stop for lunch, as
well as when we stop tonight.

MR. MORRIS: Right.

THE COURT: So it sounds like you're wanting maybe a

definite stopping point tonight, or no?
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MR. MORRIS: No, not really.

THE COURT: Okay.

MR. MORRIS: The only -- the most important thing for
me is to get Mr. Waterhouse off the stand.

THE COURT: Okay.

MR. MORRIS: Because he's not available tomorrow.

THE COURT: Gotcha. I've got you.

MR. RUKAVINA: Yeah. I think that the -- that's

exactly right. Really, the concern that I have is that we
actually finish early today. So we're just informing the
Court that, if we finish early, we ask the Court's permission
to just resume tomorrow morning, because, again, we subpoenaed
certain witnesses tomorrow that are not available today.

THE COURT: Okay.

MR. RUKAVINA: So we may finish early. We may finish
late. Either way, we only have three witnesses for today, and
the other ones are going to appear tomorrow.

THE COURT: Okay. Gotcha. All right.

MR. MORRIS: So, with that, I'd like to just proceed
to my opening.

THE COURT: Uh-huh.

MR. MORRIS: And I do have -- I do have a slide deck
for use, if I can approach.

THE COURT: Okay. You may. Thank you.

OPENING STATEMENT ON BEHALF OF THE PLAINTIFF
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MR. MORRIS: All right. I don't -- I don't know if

Ms. Canty is putting this on the screen. Maybe it's blank
because we're in the courtroom.

THE COURT: Ms. Canty?

MR. MORRIS: Ah, there we go. Yeah.

THE COURT: Ah.

MR. MORRIS: All right. So the expectation was that
Ms. Canty would help me out in going through the slide deck.

This is going to be, you know, a somewhat lengthier
opening than I'm used to, but this is a pretty fact-intensive
case.

THE COURT: Uh-huh.

MR. MORRIS: We submitted what we thought was a
fulsome description of the evidence in our proposed findings
of fact and conclusions of law. You know, the Court either
has or will read that. There is other evidence, obviously,
that's going to be in the record that we didn't include there.
And what I would do is I would describe what I'm about to say
for the next hour or so —--

THE COURT: Okay.

MR. MORRIS: -- is the greatest hits. 1It's kind of a
summary of what we think the evidence is going to show.

THE COURT: Okay.

MR. MORRIS: So if we can go to the next slide, Your

Honor. This is just a quick overview of the parties'
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12

competing positions. Highland is here to recover for breach
of contract damages under an assortment of contracts. There's
five different contracts at issue. It believes that it's
entitled to unpaid fees and that it was -- that it will be
entitled to recover attorneys' fees.

Highland believes that the Advisors' claims, such as they
are, are without merit, and we take that position for the
following reasons.

We believe that the contracts are clear and unambiguous on
their face and they entitle Highland to a judgment. But the
overwhelming evidence, Your Honor, we believe that even if the
Court found an ambiguity, that the parol evidence -- really,
the contemporaneous evidence at the time these contracts were
entered into, the parties' unequivocal, uninterrupted course
of dealing, and all of the surrounding circumstances, will
lead the Court to conclude that only Highland's interpretation
is reasonable.

Highland is going to prove that it fully performed, and
it's going to prove that performance not just through its own
witnesses but through the documentary evidence and through the
Advisors' witnesses, the Retail Board minutes. Mr. Waterhouse
is going to acknowledge that.

Your Honor is going to have to deal with the fact that the
allegations of breach are particularly vague when it comes to

what it is that Highland supposedly did or didn't do and when
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and how it didn't do it.

There's lawyers' letters that are part of the evidence of
performance, because from October 16th until December 31st the
Advisors sent five different letters by lawyers asserting all
kinds of things except breach of contract, which is kind of
telling.

The evidence is going to show that the Advisors had all of
the information that they claim Highland used to hide the
ball. The evidence is going to show that they knew what
payments were projected. They knew what payments were made.
They -- it's in their books, their own books and records, the
evidence is going to show. They knew exactly when every dual
employee was terminated. Right? They told the Retail Board

time, time, time, time, and probably five more times again

that they knew exactly -- that they were monitoring the
services.
So we don't think -- we don't think the evidence is going

to show anything other than full performance. But even if
they -- even if they had some basis for a claim, they've
either waived that claim or it's barred by the voluntary
payment rule.

If we can move to the next slide, please.

This is just the contractual language of the payroll
reimbursement agreements, Your Honor, and we believe that this

is clear and unambiguous on its face. Paragraph -- Section
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2.01 specifically states that NexPoint shall reimburse
Highland for the actual cost to HCMLP. But note, Your Honor,
actual cost is not lower case, 1it's upper case. It's a
defined term. They could have used hamburger. They could
have used tofu, if that's really to your liking. Actual cost
has a meaning, a very specific meaning under this contract,
and that's in the box below.

Originally, the Advisors wanted to read out that second
sentence. You know, Mr. Norris, I think, is going to testify
that he just assumed that Highland was adjusting the amounts
paid as each dual employee left. There's no basis for that
assumption, and that assumption is completely undermined by
the second sentence of the definition of actual cost, which
says specifically that, absent changes pursuant to 2.02, this
is the fee. Such costs and expenses are equal to $252,000 per
month. Clear and unambiguous.

If we can go to the next slide, please.

Let's look at 2.02. Right? The argument is made, well,
Highland had a unilateral obligation to make adjustments.
Highland had a unilateral obligation to adjust the payments.
Highland had a unilateral obligation to do this, that, and the
other thing. Where does the word Highland even appear in
2.02? It refers to the parties. It refers to the parties
reaching an agreement. Highland can't act uni... not only is

it not required to, it can't. It just can't. The parties may
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agree. That's what 2.02 says.

If we can go to the next slide, please.

As Your Honor may have seen from the evidence from the
pretrial findings, proposed findings of fact, the parties
actually amended their agreement just seven months after they
signed it. And I'm talking specifically about the payroll
reimbursement agreements. And that payroll reimbursement
amendment specifically refers to what? I mean, it does refer
to Section 2.02, which is stated in the paragraph above, I
believe. But they're going to pay a flat fee of $168,000.

The evidence is going to show that this payment was not
based on any calculation of actual cost with an upper A and an
upper C or a lower A and a lower C. There's no analysis
whatsoever.

You're going to hear an assertion that it was based on a
true up. I think Dustin Norris is going to say that David
Klos conducted some true up in December of 2018. No true up
exists. Mr. Norris has absolutely no personal knowledge about
what happened in December of 2018.

Mr. Waterhouse, who signed the amendment, is going to
testify that he has no idea where the number came from.

So, so I actually think I'm a little bit confused. The
$168,000, and I'm going to clear this up right now, the
$168,000 is the monthly charge in the original document. So

we actually confused that. This is the -- this is Paragraph
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3.01 from the original payroll reimbursement agreement, and
that's the flat fee from that particular document. I think
that's the -- the HCMFA document.

So, here's the story, Your Honor. The story is pretty
simple. Late 2017, Highland had a horrible year. They had to
get more cash to Highland. Mr. Dondero knew that he had
personal tax exposure at the Advisors. And so he just wanted
to push money from the Advisors to Highland. It knocked off
two birds with one stone, right? It got him a tax deduction
at the Advisors level. It got more cash into the Highland
bank accounts.

And the way they originally did that was to say, let's
just do a subservice agreement. The evidence is going to be
undisputed that prior to 2018 Highland provided subadvisory
front office services to both Advisors and never got paid a
nickel. Okay? But now they needed to get some more money to
Highland, so they came up with the concept of a subadvisory
agreement.

And what's on the screen, if we can go to Slide 5, is a
page from a deck that was presented to Mr. Dondero in January
of 2018 that showed -- the next slide, please, 5 -- that
showed that NexPoint and subs and subsidiaries would be --
would be paying $6 million for subadvisory and shared
services. That was an increase from less than $2 million. Tt

was a number that Mr. Dondero personally dictated. Mr. Klos
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is going to testify that Mr. Dondero came up with that number
and that they had to use these various agreements to come up
with a $6 million fee. It's reflected in the document. It's
reflected in the contracts. $6 million doesn't change from
December 2017 until termination. It's exactly what NexPoint
paid.

Interestingly, Your Honor, below it there's a reference to
Acis. Acis, I know you're familiar with. This is January
2018. Highland is in control of Acis. Acis has its own
subadvisory and shared services agreements with Highland.

It's not based on actual costs. Nobody cares what the actual
cost. It's based on basis points.

So they've got all of these -- you're going to hear
testimony that they've got a myriad of ways of compensating:
flat fees, percentage of assets under management, these basis
points. There's no rhyme or reason to it. But the evidence
is going to show and there'll be no dispute that in December
2017 the number was fixed at $6 million and never changed.

If we can go to the next slide.

So, Mr. Klos is going to testify that each January, maybe
early February, there was a meeting. And the meeting was with
Mr. Klos, Mr. Waterhouse, Mr. Dondero, and Mr. Okada. The
purpose of the meeting was to look back at the prior year and
to talk about the future year. And the meeting would take

place at that particular moment in time because February 28th
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was bonus day and they used this information to decide how
much, you know, how the pie was going to be divided and what
bonuses were going to be paid.

So the documents that we're looking at right now come from
the deck that was prepared by Mr. Klos, under Mr. Waterhouse's
review, and was gone over with Mr. Dondero and Mr. Okada in
this meeting.

And this is —-- this slide here shows Highland's projected
continued losses. You see that they were projected to lose
$12 million on an operating basis in 2018. Mr. Klos will
testify that they weren't projected to change that much at
all, but that -- you see the flip to a positive $46 million?
That $56 million, between a negative 12 and a positive 46 --
is I guess $58 million -- is really answered up above in 2019
by those incentive fees.

Those incentive fees were projected to occur. That was
supposed to be the incentive fee for MGM. If you remember,
Your Honor, that was going to be MGM. It didn't happen. And
Your Honor knows, if it had happened, Highland would have
gotten that $55 million, but according to Mr. Dondero and
Nancy Dondero, Highland would have had to cancel the $70
million of notes that they had signed. But neither one of
those things ever happened. Right?

The fact of the matter is if you reduce, if you eliminate

that $55 million, and you should, they still would have been
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losing more than $12 million on an annualized basis.

If we can go to the next slide, please. Because this is
another critical piece of evidence here. You've got the
subadvisor fees and the shared services expenses. You'll
recall, Your Honor, I said that they reached an agreement on
the $6 million number in December. Well, here's the January
annual review. It's presented to Mr. Dondero. And we've
highlighted for you the projected subadvisor and shared
services expenses. And if you add those two numbers up, it's
not a coincidence that they add up to $6 million. And the
$3,024,000 number, divide it by 12, you come up with the
$252,000 that was in the subadvisory agreement and that
ultimately became the payroll reimbursement agreement.
$3,024,000 divided by 252 -- divided by 12 equals $252,000.

And the shared services expenses, there are actually two
pieces there. And one of the things that I think is very
important for the Court to know is that, prior to 2018,
NexPoint's shared service agreement with Highland had a
complicated mechanism for calculating the fee for the shared
services. One option was actually actual cost. But Mr. Klos
is going to tell the Court, he's going to testify that they
didn't use that option, they used a different option, and they
wound up paying based on a percentage of AUM, A-U-M, Assets
Under Management.

But here's the important point. At this moment in time,
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to get to Mr. Dondero's $6 million number, they amend the
shared services agreement for NexPoint to provide for a flat
fee. And when you combine the flat in the NexPoint shared
services agreement with the $80,000 flat fee in the NexPoint
Real Estate Advisors' shared services agreement, which is a

subsidiary of NexPoint, that's how you get to the $2,976,000.

Not a coincidence here. 1It's three agreements. It's the
subadvisory agreement. It's the newly-amended and restated
shared services agreement with NexPoint. It's the new shared

-- the newly-amended shared services agreement with NexPoint
Real Estate Advisors. Add them up. $6 million. Right?

So, they're telling -- picture it. They're in a meeting
room at Highland's offices. Everybody's sitting in Mr.
Dondero's office. They're walking through this. And Mr. Klos
is going to testify that here's where we told Jim this is how
we're going to execute your plan. You've given us an
instruction to get to $6 million. Here's the plan. Okay? No
dispute.

So, a funny thing happens. Right? No so funny, actually.
The deck is dated January 26th. I think Mr. Klos says the
meeting happened at or around that time. But as Your Honor
knows, just a couple of days later, Josh Terry filed Acis for
bankruptcy. And what you're going to see in the deck, which I
don't have the slide for, is that Highland had projected that

it was going to receive almost $10 million in revenue through
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the Acis shared services and subadvisory agreement and that
the Acis revenue represented Highland's second-largest
projected source of revenue for 2018. And days after they
have this meeting and go through this, Josh Terry files Acis
for bankruptcy and all of a sudden all of that revenue is
threatened.

So the very first thing they do in March, not in this deck
but it's in the proposed findings, the very first thing they
do when they realize all of this revenue is at risk is they
say, let's duplicate that subadvisory agreement that we just
prepared for NexPoint for HCMFA. The projections that we just
looked at, you'll never find a projection showing that there
was any expectation in January 2018 that HCMFA was going to
pay subadvisory agreements. They were supposed to just
continue getting them for free. But after the Acis bankruptcy
was filed and there was a loss, a potential loss of up to $10
million in revenue, they needed to get more money to Highland,
because that revenue was going to be -- was threatened and
could be frozen. So that this was the plan they came up with.
Just duplicate that agreement for HCMFA. And that's what they
did, and that's what the evidence shows.

And the interesting thing, Your Honor, because I don't
remember what the exhibit number is, but you'll look -- we'll
look at the subadvisory agreement that was prepared. There's

nothing about actual cost. It is flat fee agreements. And
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for NexPoint it was $252,000. Right? This was the first way
they were going to address the crisis that was presented by
Acis.

Days later, after coming to that solution, a new problem
emerged. Lauren Thedford, an attorney at Highland who also
served as the secretary of the Advisors -- she was a lawyer,
she was an officer of the Advisors -- she was told by outside
counsel, you can't use the subadvisory agreement. Why?
Because (a) it can't be retroactive to January lst; and (b) it
can only be used if it's approved at an in-person meeting of
the Retail Board. And they realized that that meeting
wouldn't take place until June.

And so that meant Highland was going to be without all of
this revenue that it desperately needed at the time that they
intended to make retroactive to January lst, they were going
to go six months without any of the subadvisory revenue that
they were hoping to place in Highland's lap through NexPoint
and HCMFA.

Needed a solution. They came up with the payroll
reimbursement agreement. It's the only reason it exists. Had
they -- had Lauren Thedford not gotten the advice, and Mr.
Klos will testify to this, had Lauren Thedford not gotten the
advice that the subadvisory agreements couldn't be retroactive
and couldn't be adopted without Retail Board approval in an

in-person meeting, payroll reimbursement agreements would
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never exist. And so she said the only way around it is to use
this payroll reimbursement agreement, because that can be
retroactive and it doesn't need Retail Board approval.

And so if you go to Slide 8, please. This is -- this is
the most classic parol evidence I have ever seen. Because,
remember, the payroll reimbursement agreements aren't signed
until May. And this is an email exchange between Mr. Klos and
Ms. Thedford, a lawyer, an officer of the Advisors. And I'm
not going to read it here, Your Honor, but it shows Mr. Klos
saying, actual -- let's just start at the top. He's
protesting. He says, What do you mean, actual costs? It
would be creating a ton of internal work that isn't adding any
value to the overall complex. It would involve subjective
assumptions. He doesn't want to do this.

And Lauren says, look, I'm open to changing the
definition, but we have to treat it as reimbursement.

And Dave's response at 10:56 the same day is, Could we say
Actual Cost? ©Now he's using uppercase letters. Can we say
Actual Cost is determined at the outset of the agreement?

Have a schedule as of January 1, 2018 and say the actual cost
will be set out in the schedule and paid in monthly
installments for the term of the agreement? That way, the
exercise 1s performed only once.

And then he says, and if the parties don't like it, they

can terminate or renegotiate.
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And that's exactly what the payroll reimbursement
agreement says. She says —-- Lauren's response is, I think
that's workable. Do you have a methodology for the outset
determination?

And you'll see the rest of the email during Mr. Klos's
testimony. He actually does create a list of dual employees
with allocations of how much time they're going to work with
these entities, but he's going to explain to you very clearly
it's just his own subjective numbers in his head. And what he
-- the point of the exercise was to back into the $252,000
that was necessary so that we could get to the $6 million that
Mr. Dondero determined.

It's not a coincidence that you have a list of two dozen
or more employees, with allocations as random as nine percent,
that you wind up with a $252,000 number. It's not a
coincidence. It was, Mr. Klos is going to tell you, that was
the point of the exercise. Okay? This is parol evidence like
I've never seen before.

So they signed the agreement in May. And you have to
understand -- this will be more evidence, Your Honor --
everybody —-- nobody's going to contest this evidence. The
dual employees on Exhibits A to the payroll reimbursement
agreements, they're being terminated before the document was
even signed. Four of the dual employees had been terminated

before the document was even signed. So they created a
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document based on employees who weren't even there when Mr.
Waterhouse signed this agreement on behalf of the Advisors.

But wait. There's more. During the course of 2018, more
dual employees left. So that by the time you get to December,
nine of the 26 dual employees have been terminated. More than
a third of the people on the list have been terminated. And
what do they do? They amend the agreement. This is the
amendment that I was mistakenly referring to earlier. This is
the amendment, Your Honor, on Slide 9. They amend the
agreement, because Highland was still needing cash, the
Advisors still had taxable income, so Mr. Dondero realized, I
can kill two birds with one stone again. Let me shelter more
of the income, let me get some more cash to Highland because
they need some more cash. And so he decides, send $2.5
million from Highland -- from the Advisors to Highland. And
they do that with two amendments to the payroll reimbursement
agreements, one for $1.3 mill