- -<qi I 1270 Fntarad NQ/I112/20 202112 Dana 1 nf QA
Case 19-34054-sgj11 Doc 945 Filed 08/12 Docket #0945 Date Filed: 08/12/2020

THIS ISNOT A SOLICITATION OF VOTES TO ACCEPT OR REJECT THE
PLAN IN ACCORDANCE WITH BANKRUPTCY CODE SECTION 1125 AND
WITHIN THE MEANING OF BANKRUPTCY CODE SECTION 1126, 11 U.S.C. 8§
1125, 1126. THIS DISCLOSURE STATEMENT HAS NOT BEEN APPROVED BY
THE BANKRUPTCY COURT. THIS DISCLOSURE STATEMENT HAS BEEN
SUBMITTED TO THE BANKRUPTCY COURT FOR APPROVAL UNDER
CHAPTER 11 OF THE BANKRUPTCY CODE. THE INFORMATION IN THIS
DISCLOSURE STATEMENT IS SUBJECT TO CHANGE.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Chapter 11

HIGHLAND CAPITAL MANAGEMENT, L.P.,! Case No. 19-34054-sgj11

Debtor.

N N N N N N N

DISCLOSURE STATEMENT FOR THE PLAN OF REORGANIZATION OF
HIGHLAND CAPITAL MANAGEMENT, L.P.

PACHULSKI STANG ZIEHL & JONES LLP HAYWARD & ASSOCIATES PLLC

Jeffrey N. Pomerantz (CA Bar N0.143717) Melissa S. Hayward (TX Bar No. 24044908)
Ira D. Kharasch (CA Bar No. 109084) Zachery Z. Annable (TX Bar No. 24053075)
Gregory V. Demo (NY Bar No. 5371992) 10501 N. Central Expy, Ste. 106

10100 Santa Monica Boulevard, 13th Floor Dallas, TX 75231

Los Angeles, CA 90067 Telephone: (972) 755-7100

Telephone: (310) 277-6910 Facsimile: (972) 755-7110

Facsimile: (310) 201-0760 Email: MHayward@HaywardFirm.com
Email: jpomerantz@pszjlaw.com ZAnnable@HaywardFirm.com:

ikharasch@pszjlaw.com
gdemo@pszjlaw.com

Counsel for the Debtor and Debtor-in-Possession

! The Debtor’s last four digits of its taxpayer identification number are (6725). The headquarters and service
address for the above-captioned Debtor is 300 Crescent Court, Suite 700, Dallas, TX 75201.

1934054200812000000000005


¨1¤}HV4(,     %>«

1934054200812000000000005

Docket #0945  Date Filed: 08/12/2020


Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 2 of 86

ARTICLE 1. EXECUTIVE SUMMARY ..ottt
A. SUMMAry Of the PIan ........oovv i
B. An Overview of the Chapter 11 ProCesS........ccociveerieieeriesiesieese e
C. Purpose and Effect of the Plan ...

1. The Plan of ReOIQanization .......ccooeeeeee oo
2. PIAN OVEIVIBW ..ottt e e e e e e e e e e e e e e e e e e
3. VOtING ON TN PLAN <.
4, Confirmation OF thE PLAN . ...eeeeeeeeee e e e
5. Confirming and Effectuating the Plan .........ooovveveveic,
6. RUIES OF INTEIPIEEALION .. et e e
7. Distribution of Confirmation Hearing Notice and Solicitation
Package to Holders of Claims and Equity INterests........ccooovveeeeeeeeeeeeennnee.
8. Instructions and Procedures fOr VOUING ......vvveeveeee et
9. The Confirmation HEaING ... ..cc.eeeeeeeee e e
10. The Deadline for Objecting to Confirmation of the Plan ...,
11. INOTICE PAITIES ...t e e e
12. Effect of Confirmation of the Plan .......ooovvveviee
D. Effectiveness Of the PLaN........cooo oot
E. RIS FA CT ORS .. e et e ettt e e e e e e e e e e e e e e e e eeaae

ARTICLE I1. BACKGROUND TO THE CHAPTER 11 CASE AND
SUMMARY OF BANKRUPTCY PROCEEDINGS TO DATE ...,
A. Description and History of the Debtor’s Business..................cccoceiiniinnnnn.
B. The Debtor’s Corporate Structure...............cccoooiiiiiiiieniieee e
C. BUSINESS OVEIVIEW ...ttt ettt e e e e e e e e e e e e e e e aaaan
D Prepetition Capital STrUCTUIE ..........cocoiiiiiiiee s

1. Jefferies Margin Borrowings (SeCUIea)......coooveeee oo,
2. The Frontier Bank Loan (SECUIEd) .....cooveeeee e
3. Other Unsecured ODIIGATIONS ........ueeeeeeeieieeeeeeeieieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenens




Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 3 of 86

4. EQUILY INEEIESES ...t st 19
E. SEC FIlINGS ..ttt ettt ra e 19
F. Events Leading Up to the Debtor’s Bankruptcy Filings ..................ccccooenn 19
G. Additional Prepetition Litigation .........cccccocviieiiiieiiece e 20
H. The Debtor’s Bankruptcy Proceeding ...............cccooovviiiiiiii e 22
. FIrSE DAY OFUEIS .....ociieiecie ettt reene e 23
J. Yo (o [ 1A To] gt LI @] o [-T o3PS 23
K. UNited STAtES TIUSTEE .....oviiiieieece s 25
L. Appointment of COMMITEEE .......oovoiiiiiiie s 25
M. Meeting Of Creditors........c.coviii i 25
N. Schedules, Statements of Financial Affairs, and Claims Bar Date.................. 26
O. Settlement with the COMMITLEE ........oov i 26
P. Appointment of James P. Seery, Jr., as Chief Executive Officer
and Chief Restructuring OffiCer ..o 27
Q. 1V [=To [ F= LA o] o USRS 27
R. Exclusive Periods for Filing a Plan and Soliciting VOtes .........c.ccccoeevveviecnene, 27
ARTICLE IIL._SUMMARY OF THE PLAN ...ttt 28
A. Administrative and Priority Tax Claims.........ccccccooovviiiiieve i 28
1. Administrative EXpense Claims .........cccooverieeienieiiene e 28
2. Professional Fee Claims .........cccooeiieieieiee e s 29
3. Priority TaX ClaIMS.......ccoviieiierieeieseesie e siee s sie e e e see e sseeneeas 29
B. Classification and Treatment of Classified Claims and Equity
INTEIESTS .t e b nnre e 30
1. SUMIMIAIY ..ttt ettt b et e b e e e b e e e e e be e e nn e e nneeenneenneas 30
2. Elimination of Vacant ClaSSeS.........ccoeiverieiiieieeiesieseeie e eee e sieaneens 30
3. IMPaired/Voting CIASSES. .......ccveiueriiiiiieieieie et areeneas 30
4. Unimpaired/NoNn-Voting ClaSSeS.........cccvueiierveriesieseeeseeseeseeseesieaeens 31
5. Impaired/NoN-Voting CIASSES ........ccueriiiriierierieneenie e 31
6. O 72101010 (0111 PSSR 31
C. Classification and Treatment of Claims and Equity Interests ...........c...c....... 31

Lo



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 4 of 86

Special Provision Governing Unimpaired Claims
Subordinated Claims
Means for Implementation of the Plan

1. Summary




Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 5 of 86

A Treatment of Executory Contracts and Unexpired Leases..........c.cccceevvverunenne. 46
1. Assumption, Assignment, or Rejection of Executory Contracts
AN UNEXDITEO LLEBASES ... vttt eeeeeeeeeeeeeeeeeenenenenenenenee 46
2. Claims Based on Rejection of Executory Contracts or
UNEXPITEA LEBASES. .. .o eeeeeeeeeee e, 47
3. Cure of Defaults for Assumed or Assigned Executory
Contracts and UNeXPIred LEASES ......eevvveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 47
4. Assumption of INSUranCe POLICIES ...ccoeeeeeee oo 48
B. Provisions Governing DiStribULIONS .........oooovvviiie 48
1. Dates of DiStriDULIONS ......oooeeeeeeeeeeeee 48
2. Distribution AGQENT .....cooeieeeeeeeeee e 49

-iv -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 6 of 86

3. Cash DiSIHDULIONS ......oovveieeee e
4, Disputed ClaimS RESEIVE......eeee et et eee e e e e e e e neenees
5. Rounding of PaAYMENES......cooveeeeeeeeeeeeeeeee
6. De MinimiS DISTIDULION «....eeeeee oo
7. Distributions on Account of Allowed Claims ........ooovvvevie
8. General Distribution ProCeAUIES. .......ocoeeeeeeee e
9. Address for Delivery of DIStHDULIONS .....ooooeeeeee e,
10. Undeliverable Distributions and Unclaimed Property.......ccoccceveeveeveenne..
11. MV NN O I NG T AXES. oo
12. SO S et e ———
13. Surrender of Cancelled Instruments Or SECUITIES ... .vvvvvvvveeeeeeeeieieeeeeeenanens
14. Lost, Stolen, Mutilated or Destroyed SECUFILIES .......ooecvvveeeeeeeeeeeeeeeeeeen
C. Procedures for Resolving Contingent, Unliquidated and Disputed
LA e ettt e e e e aaa e
1. Filing of Proofs of ClaiM .......ooooo oo,
2. DiISPULE ClaIMIS. ...ttt e e e e e e
3. Procedures Regarding Disputed Claims or Disputed Equity
(T TS £ TR
4, Allowance of Claims and EqQuity INTerests .....cooeveeeeee e,
ATOWANCE OF CLAIMS ...ttt e et e e e e e e e e e eeaeens
B S iMaAtION .
DiISAIOWANCE OF ClAIMS ...t e e e e e ea s
D. Effectiveness Of the Plan ...,
1. Conditions Precedent to the Effective Date.........oovvvvveveeeeeeieeeeeeeeeee
2. WaIVEE OF CONAITIONS. ... e eeee oo e s
3. Effect of Non-Occurrence of Conditions to Effectiveness........ccccccvveeee....
4. Dissolution of the COMMILIEE .........ooveeeeeeeeeeee
E. Exculpation, Injunction, and Related ProviSions .........ccccccccieieen,

-V -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 7 of 86

1. GENEIAL.....ccceeeeeeeeee 55
2. DiSCharge OF ClaIMS .. ..ot e e e e e 56
3. EXCUIPALION ...ttt 57
4, REleases DY the DEDEOT .....eeeeeeee et 57
5. Preservation of RightS of ACHION ....cooveveieieeeeee 57
Maintenance Of CaUSES OF ACTION .....vveeeeeeee et e e e e e e e eeeaeens 57
Preservation of All Causes of Action Not Expressly Settled or Released...............cc..c...... 58
6. INJUNCEION ...ttt e e ns 58
7. Term of INJUNCLIONS OF SEAYS .......ccviiieiiieieie e 59
F. Binding Nature Of Plan...........coo ot 59
G. Statutory Requirements for Confirmation of the Plan .............ccccccoocvviiiinnnne 59
1. Best Interests 0f Creditors TeSL.....oooeeeeeeeee et 60
2. Liguidation ANAIYSIS.....coooe oo 61
3. =Y 1 011 11O S ST OPRSN 61
4. NV AIUBTION . .o 62
5. Acceptance BY IMPaIred ClaSSES ......oeeeee oo 62
6. Confirmation Without Acceptance by Impaired Classes.......ccccoccvveeeeenn. 63
7. NO Unfair DiSCHMINALION .....oeee ettt 63
8. Fair and EQUItabIe TeSE.....cooooveeeeeeeeeeee e, 63
ARTICLE TV. RISK FACT ORS ..o ettt 64
H. Certain Bankruptcy Law and Other Considerations............cccoccevvevvnieneennns 64
1. Parties in Interest May Object to the Debtor’s Classification of
Claims and Equity Interests, or Designation as Unimpaired. .................... 64
2. The Debtor May Not Be Able to Secure Confirmation of the
PlaN. e 65
3. The Conditions Precedent to the Effective Date of the Plan
Y YA A (0] O olo{ U] TR RTRRRRTTT 65
4. Continued Risk Following EffeCtIVENESS. .....covvvvevieiiiieeeeeeeeeeeeeeeeeeeen 65

-Vi -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 8 of 86

5. The Effective Date May NOt OCCUL. .. .cooeee oo 66
6. The Chapter 11 Case May Be Converted to Cases Under

Chapter 7 of the BanKkruptCy Code .....oovvvveveeieeeeeeeeeeeeeeeee, 66
7. ClaimS EStIMALION . ...eeee e ettt e e e e e e e e e e e e e eeeeaan 66
8. The Financial Information Contained Herein is Based on the

Debtor’s Books and Records and, Unless Otherwise Stated,

No Audit Was Performed. .......ooooooeoeeeee 66

l. Disclosure Statement DiSCIAIMET .......ooee oo 66

1. The Information Contained Herein is for Disclosure Purposes

L@ ] RSOSSN 66
2. This Disclosure Statement was Not Approved by the SEC............cooee.. 67
3. This Disclosure Statement Contains Forward-Looking

Y LS 1 LT 0] TR 67
4. No Legal or Tax Advice is Provided to You by This

DisCloSUre STAtEMENL. . ..ccoeeeeeeeeeeeeeeeeeee e, 67
5. No Admissions Are Made by This Disclosure Statement. ..........c.ocoeu..... 67
6. No Reliance Should Be Placed on Any Failure to Identify

Litigation Claims or Projected ODJECtIONS. ...vvveveeeeeeeeeeceeeee e 67
7. Nothing Herein Constitutes a Waiver of Any Right to Object

to Claims or Equity Interests or Recover Transfers and Assets. ............... 68
8. The Information Used Herein was Provided by the Debtor and

was Relied Upon by the Debtor’s AdVISOTS. .veveeeeeeeeeeeeeeeieeeeeeeieeeeerenenens 68
9. The Disclosure Statement May Contain INaCCUraCies. ......ovveeevvveeeveeeeneenn 68
10. No Representations Made Outside the Disclosure Statement

ATE AUTNOTIZEA. . oo 68

J. INVEStMENT RISK DISCIAIMET ...t 68

1. INVESTMENT RISKS 1IN GENEIAL. ....vvveeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeneenee 68
2. General Economic and Market Conditions and Issuer RisK. .........ccc......... 69

ARTICLE II. ALTERNATIVES TO CONFIRMATION AND
EFFECTIVENESS OF THE PLAN. ..o 69

ARTICLE V. U.S. FEDERAL INCOME TAX CONSEQUENCES OF THE

PLAN ........



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 9 of 86

A Consequences to the DeDLOr ... 71

1. Cancellation OF DEDT .......oo oo e e e e e 71

2. TEANST T OF A S ..o oo 71

. |

C. Consequences to Holders of Allowed Claims ..........cccooeiieiinieiin i 72

1. RECOONIZEA GAUIN OF LOSS ...eeeeeeeeee et eee e e e e e e e eeenees 72

2. Distribution in Discharge of Accrued Unpaid Interest........cccccovvvvvevevenen.. 73

3. Information Reporting and Withholding ........cooveeevvieooieee e, 73

D. Treatment of the Disputed Claims RESEIVE..........cccocvviiiiiiicee e 74
ARTICLE VI. RECOMMENDATION ..ottt 74

- viii -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 10 of 86

HIGHLAND CAPITAL MANAGEMENT, L.P., as debtor and debtor-in-possession in the
above-captioned cases (the “Debtor™), is sending you this document and the accompanying materials
(the “Disclosure Statement”) because you are a creditor or interest holder in connection with the
Chapter 11 Plan of Reorganization of Highland Capital Management, L.P., dated August 12, 2020,
as the same may be amended from time to time (the “Plan”).2 The Debtor has filed a voluntary
petition under chapter 11 of title 11 of the United States Code, as amended (the “Bankruptcy Code”).

This Disclosure Statement has not yet been approved by the Bankruptcy Court as containing
adequate information within the meaning of section 1125(a) of the Bankruptcy Code. The Debtor
intends to seek an order or orders of the Bankruptcy Court (a) approving this Disclosure Statement
as containing adequate information and (b) confirming the Plan.

A copy of the Plan is attached hereto as Exhibit A.

The Debtor believes that the Plan is fair and equitable, will maximize the value of the
Debtor’s Estate, and is in the best interests of the Debtor and its constituents. |

IMPORTANT INFORMATION ABOUT THIS
DISCLOSURE STATEMENT FOR YOU TO READ

The Debtor is providing the information in this Disclosure Statement to Holders of
Claims and Equity Interests in connection with the Debtor’s Plan. Nothing in this Disclosure
Statement may be relied upon or used by any Entity for any purpose other than with respect to
confirmation of the Plan. The information contained in this Disclosure Statement is included
for purposes of soliciting acceptances to, and confirmation of, the Plan and may not be relied
on for any other purpose.

This Disclosure Statement has not been filed for approval with the Securities and
Exchange Commission (“SEC”) or any state authority and neither the SEC nor any state
authority has passed upon the accuracy or adequacy of this Disclosure Statement or upon the
merits of the Plan. Any representation to the contrary is a criminal offense. This Disclosure

2 All capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Plan. To the extent
that a definition of a term in the text of this Disclosure Statement and the definition of such term in the Plan are
inconsistent, the definition included in the Plan shall control and govern.

-1-
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Statement does not constitute an offer to sell or the solicitation of an offer to buy securities in
any state or jurisdiction.

This Disclosure Statement contains “forward-looking statements” within the meaning
of the Private Securities Litigation Reform Act of 1995. Such statements consist of any
statement other than a recitation of historical fact and can be identified by the use of forward-
looking terminology such as “may,” “expect,” “anticipate,” “estimate” or “continue” or the
negative thereof or other variations thereon or comparable terminology. The Debtor considers
all statements regarding anticipated or future matters to be forward-looking statements.
Forward-looking statements may include statements about:

e the effects of insolvency proceedings on the Debtor’s business and relationships
with its creditors;

e business strategy;

e financial condition, revenues, cash flows, and expenses;

e financial strategy, budget, projections, and operating results;
e variation from projected operating and financial data;

e substantial capital requirements;

e availability and terms of capital;

e plans, objectives, and expectations;

e the adequacy of the Debtor’s capital resources and liquidity; and

reader is
cautioned that all forward-looking statements are necessarily speculative and there are certain
risks and uncertainties that could cause actual events or results to differ materially from those
referred to in such forward-looking statements. Therefore, any analyses, estimates, or
recovery projections may or may not turn out to be accurate.

This Disclosure Statement has been prepared pursuant to section 1125 of the
Bankruptcy Code and Bankruptcy Rule 3016 and is not necessarily in accordance with federal
or state securities laws or other similar laws.

No legal or tax advice is provided to you by this Disclosure Statement. The Debtor
urges each Holder of a Claim or an Equity Interest to consult with its own advisers with

-2-
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respect to any legal, financial, securities, tax or business advice in reviewing this Disclosure
Statement, the Plan and each of the proposed transactions contemplated thereby. Further, the
Bankruptcy Court’s approval of the adequacy of disclosures contained in this Disclosure
Statement does not constitute the Bankruptcy Court’s approval of the merits of the Plan or a
guarantee by the Bankruptcy Court of the accuracy or completeness of the information
contained herein.

Pachulski Stang Ziehl & Jones LLP (“PSZ&J”) is general insolvency counsel to the
Debtor. Development Specialists, Inc. (“DS1”) is the Debtor’s financial advisor. PSZ&J, DSI,
and the Independent Board (as defined below) have relied upon information provided by the
Debtor in connection with preparation of this Disclosure Statement. PSZ&J has not
independently verified the information contained herein.

This Disclosure Statement does not constitute, and may not be construed as, an
admission of fact, liability, stipulation or waiver. Rather, this Disclosure Statement shall
constitute a statement made in settlement negotiations related to potential contested matters,
potential adversary proceedings and other pending or threatened litigation or actions.

No reliance should be placed on the fact that a particular litigation claim or projected
objection to a particular Claim or Equity Interest is, or is not, identified in the Disclosure

-3-
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Statement. |
e
e

The Debtor is generally making the statements and providing the financial information
contained in this Disclosure Statement as of the date hereof where feasible, unless otherwise
specifically noted. Although the Debtor may subsequently update the information in this
Disclosure Statement, the Debtor has no affirmative duty to do so. Holders of Claims and
Equity Interests reviewing this Disclosure Statement should not infer that, at the time of their
review, the facts set forth herein have not changed since the Disclosure Statement was sent.
Information contained herein is subject to completion, modification, or amendment. The
Debtor reserves the right to file an amended or modified Plan and related Disclosure
Statement from time to time.

The Debtor has not authorized any Entity to give any information about or concerning
the Plan other than that which is contained in this Disclosure Statement. The Debtor has not
authorized any representations concerning the Debtor or the value of its property other than
as set forth in this Disclosure Statement.

Holders of Claims or Equity Interests must rely on their own evaluation of the Debtor
and their own analyses of the terms of the Plan in considering the Plan. Importantly, each
Holder of a Claim should review the Plan in its entirety and consider carefully all of the
information in this Disclosure Statement and any exhibits hereto, including the risk factors
described in greater detail in ARTICLE IV herein, “Risk Factors.”

If the Plan is confirmed by the Bankruptcy Court and the Effective Date occurs, all
Holders of Claims against, and Holders of Equity Interests in, the Debtor will be bound by the
terms of the Plan and the transactions contemplated thereby.

The effectiveness of the Plan is subject to certain material conditions precedent
described herein and set forth in Article IX of the Plan. There is no assurance that the Plan
will be confirmed, or if confirmed, that the conditions required to be satisfied for the Plan to
become effective will be satisfied (or waived).
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EXHIBITS
EXHIBIT A - Plan of Reorganization
EXHIBIT B — Organizational Chart of the Debtor
EXHIBIT C - Liquidation Analysis

EXHIBIT D - Financial Projections

THE DEBTOR HEREBY ADOPTS AND INCORPORATES EACH EXHIBIT
ATTACHED TO THIS DISCLOSURE STATEMENT BY REFERENCE AS THOUGH
FULLY SET FORTH HEREIN.
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ARTICLE L.
EXECUTIVE SUMMARY

This Disclosure Statement is provided for informational purposes only.

In the opinion of the Debtor, the Plan is preferable to the alternatives described in this
Disclosure Statement because it provides for the highest distributions to the Debtor’s creditors
and interest holders. The Debtor believes that any delay in confirmation of the Plan would
result in significant administrative expenses resulting in less value available to the Debtor’s
constituents. In addition, any alternative other than confirmation of the Plan could result in
extensive delays and increased administrative expenses resulting in smaller distributions to
Holders of Allowed Claims and Equity Interests than that which is proposed under the Plan.
Accordingly, the Debtor recommends that all Holders of Claims and Equity Interests support
confirmation of the Plan.

This Executive Summary is being provided to Holders of Allowed Claims and Equity
Interests as an overview of the material items addressed in the Disclosure Statement and the Plan,
which is qualified by reference to the entire Disclosure Statement and by the actual terms of the Plan
(including all exhibits attached hereto and to the Plan and the Plan Supplement), and should not be
relied upon for a comprehensive discussion of the Disclosure Statement and/or the Plan. Section
1125 of the Bankruptcy Code requires a debtor to prepare a disclosure statement containing
information of a kind, and in sufficient detail, to enable a hypothetical reasonable investor to make
an informed judgment regarding acceptance or rejection of the plan of reorganization or liquidation.
As such, this Disclosure Statement is being submitted in accordance with the requirements of section
1125 of the Bankruptcy Code. This Disclosure Statement includes, without limitation, information
about:

the Debtor’s operating and financial history;
. the significant events that have occurred to date;

. the Confirmation process; and

The Debtor believes that any alternative to Confirmation of the Plan would result in
significant delays, litigation, and additional costs, and ultimately would diminish the Debtor’s value.
Accordingly, the Debtor strongly supports confirmation of the Plan.

A. Summary of the Plan

The Plan represents a significant achievement for the Debtor.
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B. An Overview of the Chapter 11 Process

Chapter 11 is the principal business reorganization chapter of the Bankruptcy Code.
Pursuant to chapter 11 of the Bankruptcy Code, a debtor may remain in possession of its assets and
business and attempt to reorganize its business for the benefit of such debtor, its creditors, and other
parties in interest. A plan of reorganization sets forth the means for satisfying claims against and
interests in a debtor. Confirmation of a plan of reorganization by a bankruptcy court makes the plan
binding upon the debtor and any creditor of or interest holder in the debtor, whether or not such
creditor or interest holder (i) is impaired under or has accepted the plan or (ii) receives or retains any
property under the plan.

The commencement of a Chapter 11 case creates an estate comprised of all of the legal and
equitable interests of a debtor in property as of the date that the bankruptcy petition is filed. Sections
1107 and 1108 of the Bankruptcy Code provide that a debtor may continue to operate its business
and remain in possession of its property as a “debtor-in-possession,” unless the bankruptcy court
orders the appointment of a trustee. The filing of a bankruptcy petition also triggers the automatic
stay provisions of section 362 of the Bankruptcy Code which provide, among other things, for an
automatic stay of all attempts to collect prepetition claims from a debtor or otherwise interfere with
its property or business. Except as otherwise ordered by the bankruptcy court, the automatic stay
generally remains in full force and effect until the consummation of a plan of reorganization or
liquidation, following confirmation of such plan of reorganization.

The Bankruptcy Code provides that upon commencement of a chapter 11 bankruptcy case,
the Office of the United States Trustee may appoint a committee of unsecured creditors and may, in
its discretion, appoint additional committees of creditors or of equity interest holders if necessary to
assure adequate representation. Please see ARTICLE Il for a discussion of the U.S. Trustee and the
statutory committees.

Upon the commencement of a chapter 11 bankruptcy case, all creditors and equity interest
holders generally have standing to be heard on any issue in the chapter 11 proceedings pursuant to
section 1109(b) of the Bankruptcy Code.

The formulation and confirmation of a plan is the principal objective of a chapter 11 case.
The plan sets forth the means of satisfying the claims against and equity interests in the debtor.

C. Purpose and Effect of the Plan

1. The Plan of Reorganization

The Debtor is reorganizing pursuant to chapter 11 of the Bankruptcy Code. As aresult, the
Confirmation of the Plan means that the Debtor’s business will continue to operate following

confirmation of the Plan
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A bankruptcy court’s confirmation of a plan binds the debtor, any entity acquiring property
under the plan, any holder of a claim or an equity interest in a debtor and all other entities as may be
ordered by the bankruptcy court in accordance with the applicable provisions of the Bankruptcy
Code to the terms and conditions of the confirmed plan, whether or not such Entity voted on the plan
or affirmatively voted to reject the plan.

2. Plan Overview

The Plan provides for the classification and treatment of Claims against and Equity Interests
in the Debtor. For classification and treatment of Claims and Equity Interests, the Plan designates
Classes of Claims and Classes of Equity Interests. These Classes and Plan treatments take into
account the differing nature and priority under the Bankruptcy Code of the various Claims and
Equity Interests.

The following chart briefly summarizes the classification and treatment of Claims and Equity
Interests under the Plan.* Amounts listed below are estimated.

In accordance with section 1122 of the Bankruptcy Code, the Plan provides for eight Classes
of Claims against and/or Equity Interests in the Debtor.

The projected recoveries set forth in the table below are estimates only and therefore
are subject to change. For a complete description of the Debtor’s classification and treatment
of Claims or Equity Interests, reference should be made to the entire Plan and the risk factors
described in ARTICLE IV below. For certain classes of Claims, the actual amount of Allowed
Claims could be materially different than the estimated amounts shown in the table below.

4 This chart is only a summary of the classification and treatment of Claims and Equity Interests under the Plan.
References should be made to the entire Disclosure Statement and the Plan for a complete description.

-9-
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3. \Voting on the Plan

Under the Bankruptcy Code, acceptance of a plan by a Class of Claims or Equity Interests is
determined by calculating the number and the amount of Claims voting to accept, based on the actual
total Allowed Claims or Equity Interests voting on the Plan. Acceptance by a Class of Claims
requires more than one-half of the number of total Allowed Claims in the Class to vote in favor of
the Plan and at least two-thirds in dollar amount of the total Allowed Claims in the Class to vote in
favor of the Plan. Acceptance by a Class of Equity Interests requires at least two-thirds in amount of
the total Allowed Equity Interests in the Class to vote in favor of the Plan.

Under the Bankruptcy Code, only Classes of Claims or Equity Interests that are “Impaired”
and that are not deemed as a matter of law to have rejected a plan under Section 1126 of the
Bankruptcy Code are entitled to vote to accept or reject the Plan. Any Class that is “Unimpaired” is
not entitled to vote to accept or reject a plan and is conclusively presumed to have accepted the Plan.
As set forth in Section 1124 of the Bankruptcy Code, a Class is “Impaired” if the legal, equitable, or
contractual rights attaching to the claims or equity interests of that Class are modified or altered.

Pursuant to the Plan, Claims and Equity Interests in | < | mpaired by
the Plan, and only the Holders of Claims and Equity Interests in those Classes are entitled to vote to
accept or reject the Plan. Whether a Holder of a Claim or Equity Interest in Class 5 through Class 9
may vote to accept or reject the Plan will also depend on whether the Holder held such Claim or
Equity Interest as of [ ] (the “Voting Record Date™). The Voting Record Date and all of the
Debtor’s solicitation and voting procedures shall apply to all of the Debtor’s Creditors and other
parties in interest.
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Pursuant to the Plan, Claims in N 2 Unimpaired by the Plan, and such
Holders are deemed to have accepted the Plan and are therefore not entitled to vote on the Plan.

4. Confirmation of the Plan

@ Confirmation Generally

“Confirmation” is the technical term for the Bankruptcy Court’s approval of a plan of
reorganization or liquidation. The timing, standards and factors considered by the Bankruptcy Court
in deciding whether to confirm a plan of reorganization are discussed below.

The confirmation of a plan by the Bankruptcy Court binds the debtor, any issuer of securities
under a plan, any person acquiring property under a plan, any creditor or equity interest holder of a
debtor, and any other person or entity as may be ordered by the Bankruptcy Court in accordance
with the applicable provisions of the Bankruptcy Code. Subject to certain limited exceptions, the
order issued by the Bankruptcy Court confirming a plan discharges a debtor from any debt that arose
before the confirmation of such plan and provides for the treatment of such debt in accordance with
the terms of the confirmed plan.

(b) The Confirmation Hearing

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court, after notice, to hold
a hearing on Confirmation of the Plan. Section 1128(b) of the Bankruptcy Code provides that any
party in interest may object to Confirmation of the Plan.

The Debtor will provide notice of the Confirmation Hearing to all necessary parties. The
Confirmation Hearing may be adjourned from time to time without further notice except for an
announcement of the adjourned date made at the Confirmation Hearing of any adjournment thereof.

5. Confirming and Effectuating the Plan

Itis a condition to the Effective Date of the Plan that the Bankruptcy Court shall have entered
the Confirmation Order in form and substance reasonably acceptable to the Debtor and the
Committee. Certain other conditions contained in the Plan must be satisfied or waived pursuant to
the provisions of the Plan.

6. Rules of Interpretation

The following rules for interpretation and construction shall apply to this Disclosure
Statement: (1) capitalized terms used in the Disclosure Statement and not otherwise defined shall
have the meaning ascribed to such terms in the Plan; (2) unless otherwise specified, any reference in
this Disclosure Statement to a contract, instrument, release, indenture, or other agreement or
document shall be a reference to such document in the particular form or substantially on such terms
and conditions described; (3) unless otherwise specified, any reference in this Disclosure Statement
to an existing document, schedule, or exhibit, whether or not filed, shall mean such document,
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schedule, or exhibit, as it may have been or may be amended, modified, or supplemented; (4) any
reference to an entity as a Holder of a Claim or Equity Interest includes that Entity’s successors and
assigns; (5) unless otherwise specified, all references in this Disclosure Statement to Sections are
references to Sections of this Disclosure Statement; (6) unless otherwise specified, all references in
this Disclosure Statement to exhibits are references to exhibits in this Disclosure Statement; (7)
unless otherwise set forth in this Disclosure Statement, the rules of construction set forth in section
102 of the Bankruptcy Code shall apply; and (8) any term used in capitalized form in this Disclosure
Statement that is not otherwise defined in this Disclosure Statement or the Plan but that is used in the
Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to such term in the
Bankruptcy Code or the Bankruptcy Rules, as applicable.

7. Distribution of Confirmation Hearing Notice and Solicitation Package to Holders
of Claims and Equity Interests

As set forth above, Holders of Claims in | 2'c not entitled to vote on
the Plan. As a result, such parties will not receive solicitation packages or ballots but, instead, will
receive this a notice of non-voting status, a notice of the Confirmation Hearing, and instructions on
how to receive a copy of the Plan and Disclosure Statement.

The Debtor, with the approval of the Bankruptcy Court, has engaged Kurtzman Carson
Consultants LLC (the “Voting Agent”) to serve as the voting agent to process and tabulate Ballots
for each Class entitled to vote on the Plan and to generally oversee the voting process. The
following materials shall constitute the solicitation package (the “Solicitation Package”™):

. This Disclosure Statement, including the Plan and all other Exhibits annexed thereto;

. The Bankruptcy Court order approving this Disclosure Statement (the “Disclosure
Statement Order”) (excluding exhibits);

. The notice of, among other things, (i) the date, time, and place of the hearing to
consider Confirmation of the Plan and related matters and (ii) the deadline for filing
objections to Confirmation of the Plan (the “Confirmation Hearing Notice”);

. A single Ballot, to be used in voting to accept or to reject the Plan and applicable
instructions with respect thereto (the “Voting Instructions”);

o A pre-addressed, postage pre-paid return envelope; and

. Such other materials as the Bankruptcy Court may direct or approve.

The Debtor, through the VVoting Agent, will distribute the Solicitation Package in accordance
with the Disclosure Statement Order. The Solicitation Package is also available at the Debtor’s
restructuring website at www.kccllc.net/hcmip.
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If you are the Holder of a Claim or Equity Interest and believe that you are entitled to vote on
the Plan, but you did not receive a Ballot or your Ballot is damaged or illegible, or if you have any
questions concerning voting procedures, you should contact the Voting Agent by writing to
Kurtzman Carson Consultants LLC, Re: Highland Capital Management, L.P., | |. Ifyour
Claim or Equity Interest is subject to a pending claim objection and you wish to vote on the Plan,
you must file a motion pursuant to Bankruptcy Rule 3018 with the Bankruptcy Court for the
temporary allowance of your Claim or Equity Interest for voting purposes or you will not be entitled
to vote to accept or reject the Plan. Any such motion must be filed so that it is heard in sufficient
time prior to the VVoting Deadline to allow for your vote to be tabulated.

8. Instructions and Procedures for VVoting

All votes to accept or reject the Plan must be cast by using the Ballots enclosed with the
Solicitation Packages or otherwise provided by the Debtor or the Voting Agent. No votes other than
ones using such Ballots will be counted, except to the extent the Bankruptcy Court orders otherwise.
The Bankruptcy Court has fixed [ | as the Voting Record Date for the determination of the
Holders of Claims and Equity Interests who are entitled to (a) receive a copy of this Disclosure
Statement and all of the related materials and (b) vote to accept or reject the Plan. The Voting
Record Date and all of the Debtor’s solicitation and voting procedures shall apply to all of the
Debtor’s Creditors and other parties in interest.

After carefully reviewing the Plan, this Disclosure Statement, and the detailed instructions
accompanying your Ballot, you are asked to indicate your acceptance or rejection of the Plan by
voting in favor of or against the Plan on the accompanying Ballot.

The deadline to vote on the Plan is | | at 4:00 p.m. (prevailing Central Time) (the
“Voting Deadline”). In order for your vote to be counted, your Ballot must be properly completed
in accordance with the Voting Instructions on the Ballot, and received no later than the Voting
Deadline at the following address, as applicable:

If by Regular Mail, to:

[TO COME]

If by Overnight Courier or Hand Delivery, to:

[TO COME]

-13-



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 23 of 86

Only the Holders of Claims and Equity Interests in | of the Voting
Record Date are entitled to vote to accept or reject the Plan, and they may do so by completing the
appropriate Ballots and returning them in the envelope provided to the Voting Agent so as to be
actually received by the Voting Agent by the Voting Deadline. Each Holder of a Claim and Equity
Interest must vote its entire Claim or Equity Interest, as applicable, within a particular Class either to
accept or reject the Plan and may not split such votes. If multiple Ballots are received from the same
Holder with respect to the same Claim or Equity Interest prior to the VVoting Deadline, the last timely
received, properly executed Ballot will be deemed to reflect that voter’s intent and will supersede
and revoke any prior Ballot. The Ballots will clearly indicate the appropriate return address. It is
important to follow the specific instructions provided on each Ballot.

Unless otherwise provided in the Voting Instructions accompanying the Ballots, the
following Ballots will not be counted in determining whether the Plan has been accepted or rejected:

o Any Ballot that fails to clearly indicate an acceptance or rejection, or that indicates
both an acceptance and a rejection, of the Plan;

. Any Ballot received after the Voting Deadline, except if the Debtor has granted an
extension of the Voting Deadline with respect to such Ballot, or by order of the

Bankruptcy Court;

. Any Ballot containing a vote that the Bankruptcy Court determines was not solicited
or procured in good faith or in accordance with the applicable provisions of the
Bankruptcy Code;

. Any Ballot that is illegible or contains insufficient information to permit the

identification of the Claim or Equity Interest Holder;

o Any Ballot cast by a Person or Entity that does not hold a Claim or Equity Interest in
a voting Class; and

o Any unsigned Ballot or Ballot without an original signature.

Any party who has previously submitted to the Voting Agent prior to the VVoting Deadline a
properly completed Ballot may revoke such Ballot and change its vote by submitting to the Voting
Agent prior to the Voting Deadline a subsequent properly completed Ballot for acceptance or
rejection of the Plan. In the case where more than one timely, properly completed Ballot is received,
only the Ballot that bears the latest date will be counted for purposes of determining whether the
requisite acceptances have been received. Any party who has delivered a properly completed Ballot
for the acceptance or rejection of the Plan that wishes to withdraw such acceptance or rejection
rather than changing its vote may withdraw such acceptance or rejection by delivering a written
notice of withdrawal to the VVoting Agent at any time prior to the Voting Deadline. To be valid, a
notice of withdrawal must (i) contain the description of the Claims to which it relates and the
aggregate principal amount represented by such Claims, (ii) be signed by the withdrawing party in
the same manner as the Ballot being withdrawn, (iii) contain a certification that the withdrawing
party owns the Claims and possesses the right to withdraw the vote sought to be withdrawn, and
(iv) be actually received by the VVoting Agent prior to the VVoting Deadline.
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ALL BALLOTS ARE ACCOMPANIED BY VOTING INSTRUCTIONS. IT IS
IMPORTANT THAT THE HOLDER OF A CLAIM OR EQUITY INTEREST IN THE
CLASSESENTITLED TOVOTE FOLLOW THE SPECIFIC INSTRUCTIONS PROVIDED
WITH EACH BALLOT.

If you have any questions about (a) the procedure for voting your Claim or Equity Interest,
(b) the Solicitation Package that you have received, or (c) the amount of your Claim or Equity
Interest, or if you wish to obtain, at your own expense (unless otherwise specifically required by
Bankruptcy Rule 3017(d)), an additional copy of the Plan, this Disclosure Statement, or any
appendices or Exhibits to such documents, please contact the VVoting Agent at the address specified
above. Copies of the Plan, Disclosure Statement and other documents filed in these Chapter 11 Case
may be obtained free of charge on the Voting Agent’s website at www.kccllc.net/hcmlip or by calling
[ ]. Documents filed in this case may also be examined between the hours of 8:00 a.m. and
4:00 p.m., prevailing Central Time, Monday through Friday, at the Office of the Clerk of the
Bankruptcy Court, Earle Cabell Federal Building, 1100 Commerce Street, Room 1254, Dallas, Texas
75242-1496.

The Voting Agent will process and tabulate Ballots for the Classes entitled to vote to accept
or reject the Plan and will file a voting report (the “VVoting Report™) by [ ]. The Voting Report
will, among other things, describe every Ballot that does not conform to the Voting Instructions or
that contains any form of irregularity, including, but not limited to, those Ballots that are late,
illegible (in whole or in material part), unidentifiable, lacking signatures, lacking necessary
information, or damaged.

THE DEBTOR URGES HOLDERS OF CLAIMS AND EQUITY INTERESTSWHO
AREENTITLED TOVOTE TO TIMELY RETURN THEIRBALLOTSAND TOVOTETO
ACCEPT THE PLAN BY THE VOTING DEADLINE.

9. The Confirmation Hearing

The Bankruptcy Court has scheduled a Confirmation Hearing Dateon[ ], at[ ]
[ 1.m. prevailing Central time. The Confirmation Hearing may be continued from time to time by
the Bankruptcy Court or the Debtor without further notice other than by such adjournment being
announced in open court or by a notice of adjournment filed with the Bankruptcy Court and served
on such parties as the Bankruptcy Court may order. Moreover, the Plan may be modified or
amended, if necessary, pursuant to section 1127 of the Bankruptcy Code, prior to, during or as a
result of the Confirmation Hearing, without further notice to parties-in-interest.

10. The Deadline for Objecting to Confirmation of the Plan

The Bankruptcy Court has set a deadline of [ ]at 4:00 p.m. prevailing Central time,
for_the filing of objections to confirmation of the Plan (the “Confirmation Objection
Deadline”). Any objection to confirmation of the Plan must: (i) be in writing; (ii) conform to the
Bankruptcy Rules and the Local Rules; (iii) state the name of the objecting party and the amount and
nature of the Claim of such Entity or the amount of Equity Interests held by such Entity; (iv) state
with particularity the legal and factual bases and nature of any objection to the Plan and, if
practicable, a proposed modification to the Plan that would resolve such objection; and (v) be filed,
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contemporaneously with a proof of service, with the Bankruptcy Court and served so that it is
actually received no later than the Confirmation Objection Deadline by the parties set forth below
(the “Notice Parties”).

CONFIRMATION OBJECTIONS NOT TIMELY FILED AND SERVED IN THE
MANNER SET FORTH HEREIN MAY NOT BE CONSIDERED BY THE BANKRUPTCY
COURT AND MAY BE OVERRULED WITHOUT FURTHER NOTICE. INSTRUCTIONS
WITH RESPECT TO THE CONFIRMATION HEARING AND DEADLINES WITH
RESPECT TO CONFIRMATION WILL BE INCLUDED IN THE NOTICE OF
CONFIRMATION HEARING APPROVED BY THE BANKRUPTCY COURT.

11. Notice Parties

o Debtor: Highland Capital Management, L.P., 300 Crescent Court, Suite 700, Dallas,
Texas 75201 (Attn: James P. Seery, Jr.);

. Counsel to the Debtor: Pachulski Stang Ziehl & Jones LLP, 10100 Santa Monica
Boulevard, 13th Floor, Los Angeles, California 90067-4003 (Attn: Jeffrey
Pomerantz, Esq.; Ira Kharasch, Esq., and Gregory Demo, Esq.);

. Counsel to the Committee: Sidley Austin, LLP, One South Dearborn, Chicago,
Illinois 60603 (Attn: Matthew Clemente, Esq., and Alyssa Russell, Esq.); and

. Office of the United States Trustee, 1100 Commerce Street, Room 976, Dallas,
Texas 75242 (Attn: Lisa Lambert, Esq.).

12. Effect of Confirmation of the Plan

The Plan contains certain provisions relating to (a) the compromise and settlement of Claims
and Equity Interests and (b) exculpation of certain parties.

The Plan shall bind all Holders of Claims against and Equity Interests in the Debtor to
the maximum extent permitted by applicable law, notwithstanding whether or not such Holder
(i) will receive or retain any property or interest in property under the Plan, (ii) has filed a
proof of claim in the Chapter 11 Case, or (iii) did not vote to accept or reject the Plan.

D. Effectiveness of the Plan

It will be a condition to the Effective Date of the Plan that all provisions, terms and
conditions of the Plan are approved in the Confirmation Order unless otherwise satisfied or waived
pursuant to the provisions of Article 1X of the Plan. Following confirmation, the Plan will go into
effect on the Effective Date.

E. RISK FACTORS
Each Holder of a Claim or an Equity Interest is urged to consider carefully all of the

information in this Disclosure Statement, including the risk factors described in ARTICLE IV
herein titled, “Risk Factors.”
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ARTICLE II.
BACKGROUND TO THE CHAPTER 11 CASE AND SUMMARY OF
BANKRUPTCY PROCEEDINGS TO DATE

A. Description and History of the Debtor’s Business

Prior to the Petition Date, the Debtor was a multibillion-dollar global alternative investment
manager founded in 1993 by James Dondero and Mark Okada. A pioneer in the leveraged loan
market, the firm evolved over twenty-five years, building on its credit expertise and value-based
approach to expand into other asset classes.

As of the Petition Date, the Debtor operated a diverse investment platform, serving both
institutional and retail investors worldwide. In addition to high-yield credit, the Debtor’s investment
capabilities include public equities, real estate, private equity and special situations, structured credit,
and sector- and region-specific verticals built around specialized teams. Additionally, the Debtor
provided shared services to its affiliated registered investment advisers.

B. The Debtor’s Corporate Structure

The Debtor is headquartered in Dallas, Texas. The Debtor itself is a Delaware limited
partnership and one of the principal operating arms of the Debtor’s business. As of the Petition
Date, the Debtor employed approximately 76 people, including executive-level management
employees, finance and legal staff, investment professionals, and back-office accounting and
administrative personnel.

Pursuant to various contractual arrangements, the Debtor, as of the Petition Date, provided
money management and advisory services for approximately $2.5 billion of assets under
management shared services for approximately $7.5 billion of assets managed by a variety of
affiliated and unaffiliated entities, including other affiliated registered investment advisors. None of
these affiliates filed for Chapter 11 protection. As of June 30, 2020, the Debtor provided money
management and advisory services for approximately $1.725 billion of assets under management and
shared services for approximately $7.115 billion of assets managed by a variety of affiliated and
unaffiliated entities, including other affiliated registered investment advisors. Further, on the
Petition Date, the value of the Debtor’s Assets totaled approximately $566.5 million. As of June 30,
2020, the Debtor’s Assets totaled approximately $351.7 million. The drop in the value of the
Debtor’s Assets and assets under management was caused, in part, by the COVID-19 global
pandemic.

The Debtor’s organizational chart is attached hereto as Exhibit B. The organizational chart is
not all inclusive and certain entities have been excluded for the sake of brevity.

C. Business Overview

The Debtor’s primary means of generating revenue has historically been from fees collected
for the management and advisory services provided to funds that it manages, plus fees generated for
services provided to its affiliates. For additional liquidity, the Debtor, prior to the Petition Date,
would sell liquid securities in the ordinary course held through its prime brokerage account at
Jefferies, LLC (“Jefferies”), as described in additional detail below. The Debtor would also, from
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time to time, sell assets at non-Debtor subsidiaries and distribute those proceeds to the Debtor in the
ordinary course of business. During calendar year 2018, the Debtor’s stand-alone annual revenue
totaled approximately $50 million. During calendar year 2019, the Debtor’s stand-alone revenue
totaled approximately $36.1 million.

D. Prepetition Capital Structure

1. Jefferies Margin Borrowings (Secured)

The Debtor is party to that certain Prime Brokerage Customer Agreement with Jefferies dated
May 24,2013 (the “Brokerage Agreement”). Pursuant to the terms of the Brokerage Agreement and
related documents, the Debtor maintains a prime brokerage account with Jefferies (the “Prime
Account”). A prime brokerage account is a unique type of brokerage account that allows
sophisticated investors to, among other things, borrow both money on margin to purchase securities
and common stock to facilitate short positions. A prime brokerage account also serves as a custodial
account and holds client securities in the prime broker’s street name.

As of the Petition Date, the Debtor held approximately $57 million of equity in the liquid and
illiquid securities (the “Securities”) in the Prime Account. Pursuant to the Brokerage Agreement, the
Debtor granted a lien in favor of Jefferies in the Securities and all of the proceeds thereof.

However, because of the economic distress caused by the COVID-19 global pandemic, the
value of the Securities held in the Prime Account dropped since the Petition Date, and Jefferies has
exerted significant pressure on the Debtor to liquidate the Securities to satisfy margin calls. As of
June 30, 2020, the equity value of the Securities in the Prime Account was approximately $26.5
million, and the Debtor owed no amounts to Jefferies.

2. The Frontier Bank Loan (Secured)

The Debtor and Frontier State Bank (“Frontier Bank™) are parties to that certain Loan
Agreement dated as of August 17, 2015 (the “Original Frontier Loan Agreement”), pursuant to
which Frontier Bank loaned to the Debtor the aggregate principal amount of $9.5 million. On March
29, 2018, the Debtor and Frontier Bank entered into that certain First Amended and Restated Loan
Agreement (the “Amended Frontier Loan Agreement”), amending and superseding the Original
Frontier Loan Agreement. Pursuant to the Amended Frontier Loan Agreement, Frontier Bank made
an additional $1 million loan to the Debtor (together with the borrowings under the Original Frontier
Loan Agreement, the “Frontier Loan”). The Frontier Loan matures on August 17, 2021.

Pursuant to that certain Security and Pledge Agreement dated August 17, 2015, between
Frontier Bank and the Debtor, as amended by the Amended Frontier Loan Agreement, the Debtor’s
obligations under the Frontier Loan are secured by 171,724 shares of voting common stock of MGM
Holdings, Inc. (collectively, the “Frontier Collateral”).

The aggregate principal balance of the Frontier Loan was approximately $5.2 million. As of
June 30, 2020, the value of the Frontier Collateral was approximately $14.1 million, and
approximately $235,000 in postpetition interest had accrued.
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3. Other Unsecured Obligations

As discussed below, the Plan provides for three Classes of unsecured claims: (i) the
Convenience Claims, (ii) the General Unsecured Claims, and (iii) the Subordinated Claims.

The Debtor has various substantial litigation claims asserted against it, which have been
classified as General Unsecured Claims. In addition, as of the Petition Date, the Debtor had ordinary
course trade debt, unaccrued employee bonus obligations and loan repayment, and contractual
commitments to various affiliated and unaffiliated non-Debtor entities for capital calls, contributions,
and other potential reimbursement or funding obligations that were potentially in the tens of millions
of dollars. The Debtor is still assessing these claims and its liability for such amounts. These
Claims have been classified as Convenience Claims and Subordinated Claims.

4. Equity Interests

The Debtor is a Delaware limited partnership. As of the Petition Date, the Debtor had three
classes of limited partnership interest (Class A, Class B, and Class C). The Class A interests were
held by The Dugaboy Investment Trust, Mark Okada, personally and through family trusts, and
Strand, the Debtor’s general partner. The Class B and C interests were held by Hunter Mountain
Investment Trust.

In the aggregate, the Debtor’s limited partnership interests were held: (a) 99.5% by Hunter
Mountain Investment Trust; (b) 0.1866% by The Dugaboy Investment Trust, (c) 0.0627% by Mark
Okada, personally and through family trusts, and (d) 0.25% by Strand.

E. SEC Filings

The Debtor is an investment adviser registered with the SEC as required by the Investment
Advisers Act of 1940. As a registered investment adviser, the Debtor is required to file (at least
annually) a Form ADV. The Debtor’s current Form ADV is available at https://adviserinfo.sec.gov/.

Following the Effective Date, it is anticipated that the Reorganized Debtor will maintain its
registration with the SEC as a registered investment adviser.

F. Events Leading Up to the Debtor’s Bankruptcy Filings

The Chapter 11 Case was precipitated by an arbitration award (the “Award”) initially issued
against the Debtor in March 2019, as subsequently modified and finalized, by a panel of the
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American Arbitration Association, in favor of a Committee of Redeemers in the Highland Crusader
Fund (the “Redeemer Committee™).

The Debtor was formerly the investment manager for the Highland Crusader Fund (the
“Crusader Fund”) that was formed between 2000 and 2002. In September and October 2008, as the
financial markets in the United States began to fail, the Debtor was flooded with redemption requests
from Crusader Fund investors, as the Crusader Fund’s assets lost significant value.

On October 15, 2008, the Debtor placed the Crusader Fund in wind-down, thereby
compulsorily redeeming the Crusader Fund’s limited partnership interests. The Debtor also declared
that it would liquidate the Crusader Fund’s remaining assets and distribute the proceeds to investors.

However, disputes concerning the distribution of the assets arose among certain investors.
After several years of negotiations, a Joint Plan of Distribution of the Crusader Fund (the “Crusader
Plan”), and the Scheme of Arrangement between Highland Crusader Fund and its Scheme Creditors
(the “Crusader Scheme”), were adopted in Bermuda and became effective in August 2011. As part
of the Crusader Plan and the Crusader Scheme, the Redeemer Committee was elected from among
the Crusader Fund’s investors to oversee the Debtor’s management of the Crusader Fund.

Between October 2011 and January 2013, in accordance with the Crusader Plan and the
Crusader Scheme, the Debtor distributed in excess of $1.2 billion to the Crusader Fund investors.
The Debtor distributed a further $315.3 million through June 2016.

However, disputes subsequently arose between the Redeemer Committee and the Debtor. On
July 5, 2016, the Redeemer Committee (a) terminated and replaced the Debtor as investment
manager of the Crusader Fund, (b) commenced an arbitration against the Debtor (the “Arbitration”),
and (c) commenced litigation in Delaware Chancery Court, inter alia, to obtain a status quo order in
aid of the arbitration, which order was subsequently entered.

In September 2018, the Debtor and the Redeemer Committee participated in a multi-day
evidentiary hearing. In March 2019, following post-trial briefing, the arbitration panel issued its
Award, as subsequently modified and finalized, finding in favor of the Redeemer Committee on a
variety of claims and requiring the Debtor to pay a gross amount of $189 million, which later would
be partially netted against certain assets and deferred cash to be sent back to Debtor. The Redeemer
Committee set a hearing in the Delaware Chancery Court for October 8, 2019, in order to obtain
entry of a judgment with respect to the Award. The hearing was subsequently continued to October
16, 2019. The Debtor has sought to vacate certain aspects of the Award.

On the Petition Date, the Debtor believed that the aggregate value of its assets exceeded the
amount of its liabilities; however, the Debtor filed the Chapter 11 Case because it did not have
sufficient liquidity to immediately satisfy the Award or post a supersedeas bond necessary to pursue
an appeal.

G. Additional Prepetition Litigation

In addition to the litigation with the Redeemer Committee described above, the Debtor, both
directly and through certain subsidiaries, affiliates, and related entities, was party to substantial
prepetition litigation. Although the Debtor disputes the allegations raised in this litigation and
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believes it has substantial defenses, this litigation has resulted in substantial Claims against the

Debtor’s Estate, each of which has been classified as a | E l I D
...
I [ hc Debtor’s major prepetition litigation is as follows:

o Redeemer Committee: The dispute with the Redeemer Committee is described in
ARTICLE II.F above.

o Acis Capital Management, L.P., & Acis Capital Management GP, LLC: On January
30, 2018, Joshua Terry filed involuntary bankruptcy petitions against both Acis
Capital Management, L.P. (“Acis LP”) and its general partner, Acis Capital
Management GP, LLC (“Acis GP,” and collectively with Acis LP, “Acis”) in the
Bankruptcy Court for the Northern District of Texas, Dallas Division, the Honorable
Judge Jernigan presiding (the same judge presiding over the Chapter 11 Case), Case
No. 18-30264-SGJ (the “Acis Case”). Mr. Terry had been an employee of the
Debtor and a limited partner of Acis LP. Mr. Terry was terminated in June 2016, and
obtained a multi-million dollar arbitration award against Acis (the “Terry Award”).
Overruling various objections, the Bankruptcy Court entered the orders for relief for
the Acis debtors in April 2018, and a chapter 11 trustee was appointed. The Debtor
filed a proof of claim against Acis and an administrative claim. Acis disputes the
Debtor’s claim, and the Debtor has not received any distributions on its claim to date.
On January 31, 2019, Acis’s chapter 11 plan was confirmed, and Mr. Terry become
the sole owner of reorganized Acis. Several appeals remain pending, including an
appeal of the entry of the Acis orders for relief and the Acis confirmation order.

The Acis trustee commenced a lawsuit against the Debtor, among others, alleging
fraudulent conveyance and other causes of action in relation to the Debtor’s alleged
prepetition effort to control and transfer away Acis’s assets to avoid paying Mr.
Terry’s claim. After the confirmation of the Acis plan, reorganized Acis allegedly
supplanted the Acis Trustee as plaintiff and filed an amended complaint against the
Debtor and other defendants, which claims comprise Acis’s pending proof of claim
against the Debtor. Acis’s claim and the Debtor’s defenses to such claim are further
described in the Debtor’s Objection to Proof of Claim of Acis Capital Management
L.P. and Acis Capital Management GP, LLC [D.I. 771].

. UBS Securities LLC and UBS AG London Branch: UBS Securities LLC (“UBS
Securities”) filed a proof of claim in the amount of $1,039,957,799.40 [Claim No.
190] (the “UBS Securities Claim”), and UBS AG, London Branch (“UBS London,”
and together with UBS Securities, “UBS”) filed a substantively identical proof of
claim in the amount of $1,039,957,799.40 [Claim No. 191] (the “UBS London
Claim” and together with the UBS Securities Claim, the “UBS Claim”). The UBS
Claim was based on the amount of a judgment UBS received on a breach of contract
claim against funds related to the Debtor that were unable to honor margin calls in
2008. Although the Debtor had no obligation under UBS’s contracts with the funds,
UBS alleges the Debtor is liable for the judgment because it (i) breached an alleged
duty to ensure that the funds could pay UBS, (ii) caused or permitted $233 millionin
alleged fraudulent transfers to be made by Highland Financial Partners, L.P. (“HEP”)
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in March 2009, and (iii) is an alter ego of the funds. The Debtor believes there are
meritorious defenses to most, if not all, of the UBS Claim for numerous reasons,
including: (i) decisions by the New York Appellate Division that limited UBS’s
claims to the March 2009 transfers that it alleges were fraudulent; (ii) those decisions
should also apply to any alter ego claim (which at this time has not been formally
asserted against the Debtor); (iii) UBS settled claims relating to $172 million of the
$233 million in alleged fraudulent transfers and the Debtor is covered by the release;
and (iv) the March 2009 transfers were in any event part of a wholly legitimate
transaction that did not target UBS and for which HFP received fair consideration.
Those and several additional defenses are described in the Debtor’s Objection to
Proofs of Claim 190 and 191 of UBS Securities LLC and UBS AG, London Branch
[D.1. 928].

o Patrick Daugherty: Patrick Daugherty has Filed a Proof of Claim for “at least
$37,483,876.62” [Claim Nos. 67; 77] (the “Daugherty Claim”). Mr. Daugherty is a
former limited partner and employee of the Debtor. The Daugherty Claim has three
components, and Mr. Daugherty asserts claims: (1) for indemnification for any taxes
Mr. Daugherty is required to pay as a result of the IRS audit of the Debtor’s 2008-
2009 tax return; (2) for defamation arising from a 2017 press release posted by the
Debtor; and (3) arising from a pending Delaware lawsuit against the Debtor, which
seeks to recover a judgment of $2.6 million in respect of Highland Employee
Retention Assets (“HERA”), plus interest, from assets Mr. Daugherty claims were
fraudulently transferred to the Debtor. The Daugherty Claim also seeks (a) the value
of Mr. Daugherty’s asserted interest in HERA, which he values at approximately $26
million; and (b) indemnification for fees incurred in the Delaware action and in
previous litigation in Texas State Court. The Debtor believes, for various reasons,
that the Daugherty Claim lacks merit and intends to object to the Daugherty Claim.

H. The Debtor’s Bankruptcy Proceeding

On October 16, 2019, the Debtor commenced a voluntary case under chapter 11 of the
Bankruptcy Code in the United States Bankruptcy Court for the District of Delaware (the “Delaware
Bankruptcy Court”). On December 4, 2019, the Delaware Bankruptcy Court entered an order
transferring venue of the Chapter 11 Case to the Bankruptcy Court for the Northern District of
Texas, Dallas Division (the “Bankruptcy Court™).> The Debtor continues to operate its business and
manage its properties as debtor-in-possession under the jurisdiction of the Bankruptcy Court and in
accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy
Court.

An immediate effect of commencement of the Chapter 11 Case was the imposition of the
automatic stay under the Bankruptcy Code which, with limited exceptions, enjoins the
commencement or continuation of all collection efforts, the enforcement of liens against property of
the Debtor, and the continuation of litigation against the Debtor during the pendency of the Chapter
11 Case. The automatic stay will remain in effect, unless modified by the Bankruptcy Court, until

> All docket reference numbers refer to the docket maintained by the Bankruptcy Court.
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the later of the Effective Date and the date indicated in any order providing for the implementation
of such stay or injunction.

. First Day Orders

On or about the Petition Date, the Debtor filed certain “first day” motions and applications
with the Delaware Bankruptcy Court seeking certain immediate relief to aid in the efficient
administration of this Chapter 11 Case and to facilitate the Debtor’s transition to debtor-in-
possession status. The Delaware Bankruptcy Court held a hearing on these first-day motions on
October 18, 2019. Following the first day hearing, the Delaware Bankruptcy Court entered the
following orders:

o Order (1) Authorizing the Debtor to (a) Pay and Honor Prepetition Compensation,
Reimbursable Business Expenses, and Employee Benefit Obligations and (b)
Maintain and Continue Certain Compensation and Benefit Programs Postpetition;
and (11) Granting Related Relief [D.I. 39];

. Interim Order (a) Authorizing the Debtor to Pay Certain Prepetition Claims of
Critical Vendors and (b) Granting Related Relief [D.I. 40];

o Interim Order Authorizing (a) Continuance of Existing Cash Management System,
(b) Continued Use of the Prime Account, (c) Limited Waiver of Section 345(b)
Deposit and Investment Requirements, and (d) Granting Related Relief [D.I. 42];

o Order Appointing Kurtzman Carson Consultants LLC as Claims and Noticing Agent
for the Debtor Pursuant to 28 U.S.C. § 156(c), 11 U.S.C. § 105(a), and Local Rule
2002-1(f) [D.1. 43]; and

. Interim Order Authorizing Debtor to File Under Seal Portions of the Creditor Matrix
Containing Employee Address Information [D.l. 44].

The Delaware Bankruptcy Court subsequently entered the following order on a final basis:

. Final Order (a) Authorizing the Debtor to Pay Certain Prepetition Claims of Critical
Vendors and (b) Granting Related Relief [D.I. 168].

Following the transfer of the Chapter 11 Case to the Bankruptcy Court, the Bankruptcy Court
entered the following order on a final basis:

o Final Order Authorizing (a) Continuance of Existing Cash Management System, (b)
Continued Use of the Prime Account and Maxim Prime Account, (c) Limited Waiver
of Section 345(b) Deposit and Investment Requirements, and (d) Granting Related
Relief [D.I. 379].

J. Additional Orders

On and after the Petition Date, the Debtor filed a number of motions and applications to
retain professionals and to streamline the administration of the Chapter 11 Case. The Delaware
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Bankruptcy Court and the Bankruptcy Court entered the following orders granting the foregoing
motions and applications:

o Order Pursuant to Section 327(a) of the Bankruptcy Code, Rule 2014 of the Federal
Rules of Bankruptcy Procedure and Local Rule 2014-1 Authorizing the Employment
and Retention of Pachulski Stang Ziehl & Jones LLP as Counsel for the Debtor and
Debtor in Possession Nunc Pro Tunc to the Petition Date [D.l. 183];

o Order (1) Extending Time to File Schedules of Assets and Liabilities, Schedules of
Executory Contracts and Unexpired Leases, and Statement of Financial Affairs, and
(1) Granting Related Relief [D.I. 143];

o Order Authorizing the Debtor to Employ and Retain Kurtzman Carson Consultants
LLC as Administrative Advisor Effective Nunc Pro Tunc to the Petition Date [D.l.
74];

. Order Establishing Procedures for Interim Compensation and Reimbursement of

Expenses of Professionals [D.l. 141];

. Order Pursuantto 11 U.S.C. § 105(a) and 363(b) Authorizing the Debtor to Employ
and Retain Development Specialists, Inc. to Provide a Chief Restructuring Officer,
Additional Personnel, and Financial Advisory and Restructuring-Related Services for
Such Debtor, Nunc Pro Tunc as of the Petition Date [D.l. 342];

o Order Pursuant to Sections 327(a) and 328(a) of the Bankruptcy Code Authorizing
the Employment of Mercer (US) Inc. as Compensation Consultant to the Debtor [D.I.
381];

J Order Authorizing and Approving Debtor’s Application Pursuant to Sections 327(a)
and 328(a) of the Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an
Order Authorizing the Employment of Hayward & Associates PLLC As Local
Counsel [D.I. 435];

. Order (I) Establishing Bar Dates for Filing Claims and (I1) Approving the Form and
Manner of Notice Thereof [D.I. 488];

o Order Authorizing the Retention and Employment of Foley Gardere, Foley &
Lardner LLP as Special Texas Counsel, Nunc Pro Tunc to the Petition Date [D.I.
513];

o Agreed Order: (a) Authorizing the Employment and Retention of Deloitte Tax LLP
as Tax Services Provider Nunc Pro Tunc to the Petition Date; and (b) Granting
Related Relief [D.I. 551];

. Order Authorizing and Approving Debtor’s Application Pursuant to Sections 327(¢)
and 328(a) of the Bankruptcy Code and Bankruptcy Rules 2014(a) and 2016 for an
Order Authorizing the Employment of Wilmer Cutler Pickering Hale and Dorr LLP
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as Regulatory and Compliance Counsel Nunc Pro Tunc to the Petition Date [D.I.
669]; and

J Agreed Order Authorizing the Retention and Employment of Hunton Andrews Kurth
LLP as Special Counsel Nunc Pro Tunc to the Petition Date [D.l. 763].

In addition, the Committee filed applications to retain professionals and the Bankruptcy
Court entered the following orders granting such applications:

o Order Authorizing and Approving the Retention of Sidley Austin LLP as Counsel to
the Official Committee of Unsecured Creditors Nunc Pro Tunc to October 29, 2019
[D.1. 334];

o Order Authorizing and Approving the Employment of FTI Consulting, Inc. as
Financial Advisor to the Official Committee of Unsecured Creditors [D.l. 336]; and

o Order Authorizing the Retention and Employment of Young Conaway Stargatt &
Taylor, LLP as Co-Counsel to the Official Committee of Unsecured Creditors, Nunc
Pro Tunc to November 8, 2019 [D.I. 337].

K. United States Trustee

While the Chapter 11 Case was pending in the Delaware Bankruptcy Court, the U.S. Trustee
for Region 3 appointed Jane Leamy as the attorney for the U.S. Trustee in connection with this
Chapter 11 Case (the “Delaware U.S. Trustee”). Following the transfer of the Chapter 11 Case to
the Bankruptcy Court, the Delaware U.S. Trustee no longer represented the U.S. Trustee, and the
U.S. Trustee for Region 6 appointed Lisa Lambert as the attorney for the U.S. Trustee in connection
with this Chapter 11 Case (the “Texas U.S. Trustee,” and together with the Delaware U.S. Trustee,
the “U.S. Trustee”). The Debtor has worked cooperatively to address concerns and comments from
the U.S. Trustee’s office during this Chapter 11 Case.

L. Appointment of Committee

On October 29, 2019, the Delaware U.S. Trustee appointed the Committee in this Chapter 11
Case [D.l. 65]. The members of the Committee are (a) Redeemer Committee of Highland Crusader
Fund, (b) Meta-e Discovery, (c) UBS Securities LLC and UBS AG London Branch, and (d) Acis
Capital Management, L.P. and Acis Capital Management GP, LLP. Meta-E Discovery is a vendor to
the Debtor. The other members of the Committee are litigants in prepetition litigation with the
Debtor as described in ARTICLE I1.G. The counsel to the Committee is Sidley Austin LLP and the
financial advisor to the Committee is FTI Consulting, Inc.

M. Meeting of Creditors

The meeting of creditors under section 341(a) of the Bankruptcy Code was initially
scheduled for November 20, 2019, at 9:30 a.m. (prevailing Eastern Time) at the J. Caleb Boggs
Federal Building, 844 N. King Street, Room 3209, Wilmington, Delaware 19801, and was
rescheduled to December 3, 2019, at 10:30 a.m. (prevailing Eastern Time). At the meeting of
creditors, the Delaware U.S. Trustee and creditors asked questions of a representative of the Debtor.
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Following the transfer of the Chapter 11 Case to the Bankruptcy Court, the Texas U.S.
Trustee scheduled an additional meeting of creditors under section 341(a) for January 9, 2020, at
11:00 a.m. (prevailing Central Time) at the Office of the U.S. Trustee, 1100 Commerce Street, Room
976, Dallas, Texas 75242, at the conclusion of that meeting, the Texas U.S. Trustee continued the
meeting to January 22, 2020. The Texas U.S. Trustee and creditors asked questions of a
representative of the Debtor at the January 9 and January 22, 2020 meetings.

N. Schedules, Statements of Financial Affairs, and Claims Bar Date

The Debtor filed its Schedules of Assets and Liabilities and Statements of Financial Affairs
(the “Schedules”) on December 19, 2019 [D.1. 247-248]. A creditor whose Claim is set forth in the
Schedules and not identified as contingent, unliquidated or disputed may have elected to file a proof
of claim against the Debtor.

The Bankruptcy Court established (i) April 8, 2020 as the deadline for Creditors (other than
governmental units) to file proofs of claim against the Debtor; (ii) April 13, 2020, as the deadline for
any governmental unit (as such term is defined in section 101(27) of the Bankruptcy Code), (iii)
April 23, 2020, and as the deadline for any investors in any fund managed by the Debtor to file
proofs of claim against the Debtor; and (iv) May 26, 2020 as the deadline for the Debtor’s
employees to file proofs of claim against the Debtor pursuant to and accordance with Court’s order
entered on April 3, 2020 [D.l. 560].6 Consequently, the bar date for filing proofs of claims has
passed and any claims filed after the applicable bar date will be considered late filed.

0. Settlement with the Committee

On January 9, 2020, the Bankruptcy Court entered the Order Approving Settlement with
Official Committee of Unsecured Creditors Regarding Governance of the Debtor and Procedures
for Operations in the Ordinary Course [D.I. 339] (the “Settlement Order”).

Among other things, the Settlement Order approved a term sheet (the “Term Sheet”) agreed
to by the Debtor and the Committee pursuant to which the Debtor agreed to abide by certain
protocols governing the production of documents and certain protocols governing the operation of
the Debtor’s business (the “Operating Protocols”). Under the Operating Protocols, the Debtor
agreed to seek consent from the Committee prior to entering into certain “Transactions” (as defined
in the Operating Protocols. The Operating Protocols were amended on February 21, 2020, with the
consent of the Committee [D.l. 466].

Pursuant to the Term Sheet, the Debtor also granted the Committee standing to pursue certain
estate claims and causes of action against Mr. Dondero, Mr. Okada, other insiders of the Debtor, and
the Related Entities (as defined in the Operating Protocols) (collectively, the “Estate Claims”). i}

& During the course of its Chapter 11 Case, the Debtor entered into stipulations to extend the Bar Date for certain other
claimants or potential claimants.
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In connection with the Settlement Order, an independent board of directors was also
appointed at Strand, the Debtor’s general partner (the “Independent Board”). The members of the
Independent Board are John S. Dubel, James P. Seery, Jr., and Russell Nelms. The Independent
Board was tasked with managing the Debtor’s operations during the Chapter 11 Case and facilitating
a reorganization or orderly liquidation of the Debtor’s Estate.

P. Appointment of James P. Seery, Jr., as Chief Executive Officer and Chief
Restructuring Officer

Following their appointment in January 2020, the Independent Board determined that it
would be more efficient for the Debtor to have a traditional corporate management structure, i.e. a
fully engaged chief executive officer supervised by the Independent Board. The Independent Board
ultimately determined that Mr. Seery — a member of the Independent Board — had the requisite
experience and expertise to lead the Debtor. On June 23, 2020, the Debtor filed Debtor’s Motion
Under Bankruptcy Code Sections 105(a) and 363(b) for Authorization to Retain James P. Seery, Jr.,
as Chief Executive Officer, Chief Restructuring Officer and Foreign Representative Nunc Pro Tunc
to March 15, 2020 [D.1. 774] (the “Seery Retention Motion”) to retain Mr. Seery as chief executive
officer, chief restructuring officer, and foreign representative.

The Bankruptcy Court entered an order approving the Seery Retention Motion on July 16,
2020 [D.I. 854]. Mr. Seery was retained as the Debtor’s chief executive officer and the duties of
Bradley Sharp of DSI as the Debtor’s chief restructuring officer and foreign representative were
transferred to Mr. Seery.

Q. Mediation

On August 3, 2020, the Bankruptcy Court entered the Order Directing Mediation [D.1. 912]
pursuant to which the Bankruptcy Court ordered the Debtor, the Committee, UBS, Acis, the
Redeemer Committee, and Mr. Dondero into mediation. The goal of the mediation is to resolve the
outstanding Claims of UBS and Acis and to negotiate the terms of a plan of reorganization. The
mediation is set to begin on August 27, 2020. This Disclosure Statement and the Plan will be
amended to account for the outcome of the mediation to the extent necessary.

R. Exclusive Periods for Filing a Plan and Soliciting Votes

Under the Bankruptcy Code, a debtor has the exclusive right to file and solicit acceptance of
a plan or plans of reorganization for an initial period of 120 days from the date on which the debtor
filed for voluntary relief. If a debtor files a plan within this exclusive period, then the debtor has the
exclusive right for 180 days from the petition date to solicit acceptances to the plan. During these
exclusive periods, no other party in interest may file a competing plan of reorganization; however, a
court may extend these periods upon request of a party in interest and “for cause.”

The Debtor filed motions to extend the exclusive period, and the Bankruptcy Court entered
the following orders granting such applications:

o Order Granting Debtor’s Motion for Entry of an Order Pursuant to 11 U.S.C. §

1121(d) and Local Rule 3016-1 Extending the Exclusivity Periods for the Filing and
Solicitation of Acceptances of a Chapter 11 Plan [D.l. 460];
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o Agreed Order Extending Exclusive Periods by Thirty Days [D.l. 668];

o Order Granting Debtor’s Third Motion for Entry of an Order Pursuant to 11 U.S.C.
§ 1121(d) and Local Rule 3016-1 Further Extending the Exclusivity Periods for the
Filing and Solicitation of Acceptances of a Chapter 11 Plan [D.I. 820].

Pursuant to the foregoing orders, the Bankruptcy Court extended the exclusivity period
through June 12, 2020, for the filing of a plan, which was subsequently extended through July 13,
2020, and again through August 12, 2020. The Bankruptcy Court also extended the exclusivity
period for the solicitation of votes to accept such plan through August 11, 2020, which was
subsequently extended such period through September 10, 2020, and again through October 13,
2020.

The Debtor has engaged with the Committee in negotiating the terms of the Plan, but such
negotiations have not yet produced a Plan that the Committee supports.

ARTICLE III.
SUMMARY OF THE PLAN

THIS ARTICLE 111 ISINTENDED ONLY TO PROVIDE A SUMMARY OF THE
MATERIAL TERMS OF THE PLAN AND IS QUALIFIED BY REFERENCE TO
THE ENTIRE DISCLOSURE STATEMENT AND THE PLAN AND SHOULD NOT
BE RELIED ON FOR A COMPREHENSIVE DISCUSSION OF THE PLAN. TO
THE EXTENT THERE ARE ANY INCONSISTENCIES OR CONFLICTS
BETWEEN THIS ARTICLE 111 AND THE PLAN, THE TERMS AND
CONDITIONS SET FORTH IN THE PLAN SHALL CONTROL AND GOVERN.

A Administrative and Priority Tax Claims

1. Administrative Expense Claims

On the later of the Effective Date or the date on which an Administrative Expense Claim
becomes an Allowed Administrative Expense Claim, or, in each such case, as soon as practicable
thereafter, each Holder of an Allowed Administrative Expense Claim (other than Professional Fee
Claims) will receive, in full satisfaction, settlement, discharge and release of, and in exchange for,
such Allowed Administrative Expense Claim either (i) payment in full in Available Cash for the
unpaid portion of such Allowed Administrative Expense Claim; or (ii) such other less favorable
treatment as agreed to in writing by the Debtor or the Reorganized Debtor, as applicable, and such
Holder; provided, however, that Administrative Expense Claims incurred by the Debtor in the
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ordinary course of business may be paid in the ordinary course of business in the discretion of the
Debtor in accordance with such applicable terms and conditions relating thereto without further
notice to or order of the Bankruptcy Court. All statutory fees payable under 28 U.S.C. 8 1930(a)
shall be paid as such fees become due.

If an Administrative Expense Claim (other than a Professional Fee Claim) is not paid by the
Debtor in the ordinary course, the Holder of such Administrative Expense Claim must File, on or
before the applicable Administrative Expense Claims Bar Date, and serve on the Debtor or
Reorganized Debtor, as applicable, and such other Entities who are designated by the Bankruptcy
Rules, the Confirmation Order or other order of the Bankruptcy Court, an application for allowance
and payment of such Administrative Expense Claim.

Objections to any Administrative Expense Claim (other than a Professional Fee Claim) must
be Filed and served on the Debtor or the Reorganized Debtor, as applicable, and the party asserting
such Administrative Expense Claim by the Administrative Expense Claims Objection Deadline.

2. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered
through the Effective Date must submit fee applications under sections 327, 328, 329,330, 331,
503(b) or 1103 of the Bankruptcy Code and, upon entry of an order of the Bankruptcy Court
granting such fee applications, such Professional Fee Claim shall promptly be paid in Cash in full to
the extent provided in such order.

Professionals or other Entities asserting a Professional Fee Claim for services rendered on or
prior to the Effective Date must File, on or before the Professional Fee Claims Bar Date, and serve
on the Debtor or Reorganized Debtor, as applicable, and such other Entities who are designated as
requiring such notice by the Bankruptcy Rules, the Confirmation Order or other order of the
Bankruptcy Court, an application for final allowance of such Professional Fee Claim.

3. Priority Tax Claims

On or as soon as reasonably practicable after the later of (i) the Initial Distribution Date if
such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective Date or (ii) the date on
which such Priority Tax Claim becomes an Allowed Priority Tax Claim, each Holder of an Allowed
Priority Tax Claim will receive in full satisfaction, settlement, discharge and release of, and in
exchange for, such Allowed Priority Tax Claim, at the election of the Debtor: (a) Cash inan amount
equal to the amount of such Allowed Priority Tax Claim, or (b) such other less favorable treatment
as agreed to in writing by the Debtor and such Holder. Payment of statutory fees due pursuant to 28
U.S.C. § 1930(a)(6) will be made at all appropriate times until the entry of a final decree; provided,
however, that the Debtor may prepay any or all such Claims at any time, without premium or
penalty.
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B. Classification and Treatment of Classified Claims and Equity Interests
1. Summary

All Claims and Equity Interests, except Administrative Expense Claims and Priority Tax
Claims, are classified in the Classes set forth below. In accordance with section 1123(a)(1) of the
Bankruptcy Code, Administrative Expense Claims, and Priority Tax Claims have not been classified.

The categories of Claims and Equity Interests listed below classify Claims and Equity
Interests for all purposes including, without limitation, confirmation and distribution pursuant to the
Plan and pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code. The Plan deemsa Claim
or Equity Interest to be classified in a particular Class only to the extent that the Claim or Equity
Interest qualifies within the description of that Class and will be deemed classified in a different
Class to the extent that any remainder of such Claim or Equity Interest qualifies within the
description of such different Class. A Claim or Equity Interest is in a particular Class only to the
extent that any such Claim or Equity Interest is Allowed in that Class and has not been paid, released
or otherwise settled (in each case, by the Debtor or any other Entity) prior to the Effective Date.

2. Elimination of VVacant Classes

Any Class that, as of the commencement of the Confirmation Hearing, does not have at least
one Holder of a Claim or Equity Interest that is Allowed in an amount greater than zero for voting
purposes shall be considered vacant, deemed eliminated from the Plan for purposes of voting to
accept or reject the Plan, and disregarded for purposes of determining whether the Plan satisfies
section 1129(a)(8) of the Bankruptcy Code with respect to such Class.

3. Impaired/Voting Classes

Claims and Equity Interests in | 2rc /mpaired by the Plan, and only the
Holders of Claims or Equity Interests in those Classes are entitled to vote to accept or reject the Plan.
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Please refer to “Distribution of Confirmation Hearing Notice and Solicitation Package to
Holders of Claims and Equity Interests” and “Instructions and Procedures for Voting” in ARTICLE
I.C.7 and ARTICLE 1.C.8 for a discussion of how the how votes on the Plan will be solicited and
tabulated.

4. Unimpaired/Non-Voting Classes

Claims in N 2 Unimpaired by the Plan, and such Holders are deemed
to have accepted the Plan and are therefore not entitled to vote on the Plan.

5. Impaired/Non-Voting Classes
6. Cramdown

If any Class of Claims or Equity Interests is deemed to reject the Plan or does not vote to
accept the Plan, the Debtor may (i) seek confirmation of the Plan under section 1129(b) of the
Bankruptcy Code or (ii) amend or modify the Plan in accordance with the terms of the Plan and the
Bankruptcy Code. If a controversy arises as to whether any Claims or Equity Interests, or any class
of Claims or Equity Interests, are Impaired, the Bankruptcy Court shall, after notice and a hearing,
determine such controversy on or before the Confirmation Date.

C. Classification and Treatment of Claims and Equity Interests
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D. Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan will affect the Debtor’s
rights in respect of any Unimpaired Claims, including, without limitation, all rights in respect of
legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claims.

E. Subordinated Claims
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Claim at any time shall be modified to reflect such subordination.

F. Means for Implementation of the Plan
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A. Treatment of Executory Contracts and Unexpired Leases
1. Assumption, Assignment, or Rejection of Executory Contracts and Unexpired
Leases

Unless an Executory Contract or Unexpired Lease: (i) was previously assumed or rejected by
the Debtor pursuant to a Final Order of the Bankruptcy Court entered prior to the Effective Date; (ii)
previously expired or terminated pursuant to its own terms or by agreement of the parties thereto;
(iii) is the subject of a motion to assume filed by the Debtor on or before the Confirmation Date; (iv)
contains a change of control or similar provision that would be triggered by the Chapter 11 Case
(unless such provision has been irrevocably waived); or (V) is specifically designated as a contract or
lease to be assumed in the Plan Supplement, on the Effective Date, each Executory Contract and
Unexpired Lease shall be deemed rejected pursuant to section 365 of the Bankruptcy Code, without
the need for any further notice to or action, order, or approval of the Bankruptcy Court, unless such
Executory Contract or Unexpired Lease is listed in the Plan Supplement.

At any time on or prior to the Effective Date, the Debtor or the Reorganized Debtor, as
applicable, may assign (subject to applicable law) any Executory Contract or Unexpired Lease, as
determined by the Debtor in consultation with the Committee, or the Reorganized Debtor, as
applicable.

The Confirmation Order will constitute an order of the Bankruptcy Court approving the
above-described assumptions, rejections, and assumptions and assignments. Except as otherwise
provided herein or agreed to by the Debtor and the applicable counterparty, each assumed Executory
Contract or Unexpired Lease shall include all modifications, amendments, supplements,
restatements, or other agreements related thereto, and all rights related thereto. Modifications,
amendments, supplements, and restatements to prepetition Executory Contracts and Unexpired
Leases that have been executed by the Debtor during the Chapter 11 Case shall not be deemed to
alter the prepetition nature of the Executory Contract or Unexpired Lease or the validity, priority, or
amount of any Claims that may arise in connection therewith. To the extent applicable, no change of
control (or similar provision) will be deemed to occur under any such Executory Contract or
Unexpired Lease.

If certain, but not all, of a contract counterparty’s Executory Contracts and/or Unexpired
Leases are rejected pursuant to the Plan, the Confirmation Order shall be a determination that such
counterparty’s Executory Contracts and/or Unexpired Leases that are being assumed pursuant to the
Plan are severable agreements that are not integrated with those Executory Contracts and/or
Unexpired Leases that are being rejected pursuant to the Plan. Parties seeking to contest this finding
with respect to their Executory Contracts and/or Unexpired Leases must file a timely objection to the
Plan on the grounds that their agreements are integrated and not severable, and any such dispute
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shall be resolved by the Bankruptcy Court at the Confirmation Hearing (to the extent not resolved by
the parties prior to the Confirmation Hearing).

2. Claims Based on Rejection of Executory Contracts or Unexpired Leases

3. Cure of Defaults for Assumed or Assigned Executory Contracts and Unexpired

Leases

Any monetary amounts by which any Executory Contract or Unexpired Lease to be assumed
or assigned hereunder is in default shall be satisfied, under section 365(b)(1) of the Bankruptcy
Code, by the Debtor upon assumption or assignment thereof, by payment of the default amount in
Cash as and when due in the ordinary course or on such other terms as the parties to such Executory
Contracts may otherwise agree. The Debtor may serve a notice on the Committee and parties to
Executory Contracts or Unexpired Leases to be assumed or assigned reflecting the Debtor’s or
Reorganized Debtor’s intention to assume or assign the Executory Contract or Unexpired Lease in
connection with the Plan and setting forth the proposed cure amount (if any).

If a dispute regarding (1) the amount of any payments to cure a default, (2) the ability of the
Debtor, the Reorganized Debtor, or any assignee to provide “adequate assurance of future
performance” (within the meaning of section 365 of the Bankruptcy Code) under the Executory
Contract or Unexpired Lease to be assumed or assigned or (3) any other matter pertaining to
assumption or assignment, the cure payments required by section 365(b)(1) of the Bankruptcy Code
will be made following the entry of a Final Order or orders resolving the dispute and approving the
assumption or assignment.

Assumption or assignment of any Executory Contract or Unexpired Lease pursuant to the
Plan or otherwise and full payment of any applicable cure amounts pursuant to Article V.C of the
Plan shall result in the full release and satisfaction of any cure amounts, Claims, or defaults, whether
monetary or nonmonetary, including defaults of provisions restricting the change in control or
ownership interest composition or other bankruptcy-related defaults, arising under any assumed or
assigned Executory Contract or Unexpired Lease at any time prior to the effective date of
assumption or assignment. Any and all Proofs of Claim based upon Executory Contracts or
Unexpired Leases that have been assumed or assigned in the Chapter 11 Case, including pursuant to
the Confirmation Order, and for which any cure amounts have been fully paid pursuant to Article
V.C of the Plan, shall be deemed disallowed and expunged as of the Effective Date without the need
for any objection thereto or any further notice to or action, order, or approval of the Bankruptcy
Court.
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4, Assumption of Insurance Policies

Upon the Effective Date, the Reorganized Debtor will assume all of the Insurance Policies
pursuant to section 365(a) of the Bankruptcy Code and all such Insurance Policies shall vest in the
Reorganized Debtor. Unless previously effectuated by separate order entered by the Bankruptcy
Court, entry of the Confirmation Order will constitute the Bankruptcy Court’s approval of the
Debtor’s foregoing assumption of each of the Insurance Policies and all such Insurance Policies shall
continue in full force and effect thereafter in accordance with their respective terms.
Notwithstanding anything to the contrary contained in the Plan, confirmation of the Plan will not
impair or otherwise modify any rights of the Debtor or the Reorganized Debtor under the Insurance
Policies. To the extent that any Insurance Policy is not assumable, it will be Reinstated.

B. Provisions Governing Distributions

1. Dates of Distributions

Except as otherwise provided in the Plan, on the Effective Date or as soon as reasonably
practicable thereafter (or if a Claim is not an Allowed Claim or Equity Interest on the Effective Date,
on the date that such Claim or Equity Interest becomes an Allowed Claim or Equity Interest, or as
soon as reasonably practicable thereafter), each Holder of an Allowed Claim or Equity Interest
against the Debtor shall receive the full amount of the distributions that the Plan provides for
Allowed Claims or Allowed Equity Interests in the applicable Class and in the manner provided
herein. If any payment or act under the Plan is required to be made or performed on a date that is not
on a Business Day, then the making of such payment or the performance of such act may be
completed on the next succeeding Business Day, but shall be deemed to have been completed as of
the required date. If and to the extent there are Disputed Claims or Equity Interests, distributions on
account of any such Disputed Claims or Equity Interests shall be made pursuant to the provisions
provided in the Plan. Except as otherwise provided in the Plan, Holders of Claims and Equity
Interests shall not be entitled to interest, dividends or accruals on the distributions provided for
therein, regardless of whether distributions are delivered on or at any time after the Effective Date.

At the close of business on the Distribution Record Date, the transfer ledgers for the Claims
against the Debtor and the Equity Interests in the Debtor shall be closed, and there shall be no further

changes in the record holders of such Claims and Equity Interests. |

- 48 -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 58 of 86

2. Distribution Agent

The Distribution Agent shall be empowered to (a) effect all actions and execute all
agreements, instruments, and other documents necessary to perform its duties under the Plan;
(b) make all distributions contemplated hereby; (c) employ professionals to represent it with respect
to its responsibilities; and (d) exercise such other powers as may be vested in the Distribution Agent
by order of the Bankruptcy Court, pursuant to the Plan, or as deemed by the Distribution Agent to be
necessary and proper to implement the provisions of the Plan.

The Distribution Agent shall not have any obligation to make a particular distribution to a
specific Holder of an Allowed Claim if such Holder is also the Holder of a Disputed Claim.

3. Cash Distributions

Distributions of Cash may be made by wire transfer from a domestic bank, except that Cash
payments made to foreign creditors may be made in such funds and by such means as the
Distribution Agent determines are necessary or customary in a particular foreign jurisdiction.

4. Disputed Claims Reserve

5. Rounding of Payments

Whenever the Plan would otherwise call for, with respect to a particular Person, payment of a
fraction of a dollar, the actual payment or distribution shall reflect a rounding of such fraction to the
nearest whole dollar (up or down), with half dollars being rounded down. To the extent that Cash to
be distributed under the Plan remains undistributed as a result of the aforementioned rounding, such
Cash or stock shall be treated as “Unclaimed Property” under the Plan.

6. De Minimis Distribution

Except as to any Allowed Claim that is Unimpaired under the Plan, none of the Debtor, the
Reorganized Debtor, or the Distribution Agent shall have any obligation to make any Plan
Distributions with a value of less than $100, unless a written request therefor is received by the
Distribution Agent from the relevant recipient at the addresses set forth in Article V1.1 of the Plan
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within 120 days after the later of the (i) Effective Date and (ii) the date such Claim becomes an

Allowed Claim. |

7. Distributions on Account of Allowed Claims

Except as otherwise agreed by the Holder of a particular Claim or as provided in the Plan, all
distributions shall be made pursuant to the terms of the Plan and the Confirmation Order. Except as
otherwise provided in the Plan, distributions to any Holder of an Allowed Claim shall, to the extent
applicable, be allocated first to the principal amount of any such Allowed Claim, as determined for
U.S. federal income tax purposes and then, to the extent the consideration exceeds such amount, to
the remainder of such Claim comprising accrued but unpaid interest, if any (but solely to the extent
that interest is an allowable portion of such Allowed Claim).

8. General Distribution Procedures

9. Address for Delivery of Distributions

Distributions to Holders of Allowed Claims, to the extent provided for under the Plan, shall
be made (1) at the addresses set forth in any written notices of address change delivered to the
Debtor and the Distribution Agent; (2) at the address set forth on any Proofs of Claim Filed by such
Holders (to the extent such Proofs of Claim are Filed in the Chapter 11 Case), (2), or (3) at the
addresses in the Debtor’s books and records.

If there is any conflict or discrepancy between the addresses set forth in (1) through (3) in the
foregoing sentence, then (i) the address in Section (2) shall control; (ii) if (2) does not apply, the
address in (1) shall control, and (iii) if (1) does not apply, the address in (3) shall control.

10. Undeliverable Distributions and Unclaimed Property

1
a1
1
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11. Withholding Taxes

In connection with the Plan, to the extent applicable, the Distribution Agent shall comply
with all tax withholding and reporting requirements imposed on them by any Governmental Unit,
and all distributions made pursuant to the Plan shall be subject to such withholding and reporting
requirements. The Distribution Agent shall be entitled to deduct any U.S. federal, state or local
withholding taxes from any Cash payments made with respect to Allowed Claims, as appropriate.
As a condition to receiving any distribution under the Plan, the Distribution Agent may require that
the Holder of an Allowed Claim entitled to receive a distribution pursuant to the Plan provide such
Holder’s taxpayer identification number and such other information and certification as may be
deemed necessary for the Distribution Agent to comply with applicable tax reporting and
withholding laws. If a Holder fails to comply with such a request within one year, such distribution
shall be deemed an unclaimed distribution. Any amounts withheld pursuant hereto shall be deemed
to have been distributed to and received by the applicable recipient for all purposes of the Plan.

12. Setoffs

13. Surrender of Cancelled Instruments or Securities

As a condition precedent to receiving any distribution pursuant to the Plan on account of an
Allowed Claim evidenced by negotiable instruments, securities, or notes canceled pursuant to Article
IV of the Plan, the Holder of such Claim will tender the applicable negotiable instruments, securities,
or notes evidencing such Claim (or a sworn affidavit identifying the negotiable instruments,
securities, or notes formerly held by such Holder and certifying that they have been lost), to the
Distribution Agent unless waived in writing by the Distribution Agent.

14. Lost, Stolen, Mutilated or Destroyed Securities

In addition to any requirements under any applicable agreement and applicable law, any
Holder of a Claim or Equity Interest evidenced by a security or note that has been lost, stolen,
mutilated, or destroyed will, in lieu of surrendering such security or note to the extent required by the
Plan, deliver to the Distribution Agent: (i) evidence reasonably satisfactory to the Distribution
Agent of such loss, theft, mutilation, or destruction; and (ii) such security or indemnity as may be
required by the Distribution Agent to hold such party harmless from any damages, liabilities, or costs
incurred in treating such individual as a Holder of an Allowed Claim or Equity Interest. Upon
compliance with Article VI.N of the Plan as determined by the Distribution Agent, by a Holder of a
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Claim evidenced by a security or note, such Holder will, for all purposes under the Plan, be deemed
to have surrendered such security or note to the Distribution Agent.

C. Procedures for Resolving Contingent, Unliquidated and Disputed Claims

1. Filing of Proofs of Claim

Unless such Claim appeared in the Schedules and is not listed as disputed, contingent, or
unliquidated, or such Claim has otherwise been Allowed or paid, each Holder of a Claim was
required to file a Proof of Claim on or prior to the Bar Date.

2. Disputed Claims

Procedures Regarding Disputed Claims or Disputed Equity Interests

>

Allowance of Claims and Equity Interests

Following the date on which a Disputed Claim or Disputed Equity Interest becomes an
Allowed Claim or Equity Interest after the Distribution Date, the Distribution Agent shall make a
distribution to the Holder of such Allowed Claim or Equity Interest in accordance with the Plan.

Allowance of Claims

1
(6]
N

1
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D. Effectiveness of the Plan
1. Conditions Precedent to the Effective Date
The Effective Date of the Plan will be conditioned upon the satisfaction or waiver by the

Debtor (and, to the extent such condition requires the consent of the Committee, the consent of the
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Committee with such consent not to be unreasonably withheld), pursuant to the provisions of Article
VI11.B of the Plan of the following:

e the Plan and the Plan Documents,
, and all schedules, documents, supplements
and exhibits to the Plan shall have been Filed in form and substance reasonably
acceptable to the Debtor and the Committee.

e The Confirmation Order shall have been entered, not subject to stay pending appeal, and
shall be in form and substance reasonably acceptable to the Debtor and the Committee.

e All documents and agreements necessary to implement the Plan,

s, in each case in form and substance
reasonably acceptable to the Debtor and the Committee, shall have (a) been tendered for
delivery, and (b) been effected by, executed by, or otherwise deemed binding upon, all
Entities party thereto and shall be in full force and effect. All conditions precedent to
such documents and agreements shall have been satisfied or waived pursuant to the terms
of such documents or agreements.

e Allauthorizations, consents, actions, documents, approvals (including any governmental
approvals), certificates and agreements necessary to implement the Plan, including,

, shall have been obtained, effected or
executed and delivered to the required parties and, to the extent required, filed with the
applicable governmental units in accordance with applicable laws and any applicable
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waiting periods shall have expired without any action being taken or threatened by any
competent authority that would restrain or prevent effectiveness or consummation of the
Restructuring.

2. Waiver of Conditions

3. Effect of Non-Occurrence of Conditions to Effectiveness

Unless waived as set forth in Article VI11.B of the Plan, if the Effective Date of the Plan does
not occur within twenty calendar days of entry of the Confirmation Order, the Debtor may withdraw
the Plan and, if withdrawn, the Plan shall be of no further force or effect.

4. Dissolution of the Committee

E. Exculpation, Injunction, and Related Provisions

1. General

Notwithstanding anything contained in the Plan to the contrary, the allowance, classification
and treatment of all Allowed Claims and Equity Interests and their respective distributions and
treatments under the Plan shall take into account the relative priority and rights of the Claims and the
Equity Interests in each Class in connection with any contractual, legal and equitable subordination
rights relating thereto whether arising under general principles of equitable subordination, section
510 of the Bankruptcy Code, or otherwise.
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For purposes of the following provisions:

2. Discharge of Claims

To the fullest extent provided under section 1141(d)(1)(A) and other applicable provisions of
the Bankruptcy Code, except as otherwise expressly provided by the Plan or the Confirmation Order,
all consideration distributed under the Plan will be in exchange for, and in complete satisfaction,
settlement, discharge, and release of, all Claims and Equity Interests of any kind or nature
whatsoever against the Debtor or any of its Assets or properties, and regardless of whether any
property will have been distributed or retained pursuant to the Plan on account of such Claims or
Equity Interests. Except as otherwise expressly provided by the Plan or the Confirmation Order,
upon the Effective Date, the Debtor and its Estate will be deemed discharged and released under and
to the fullest extent provided under section 1141(d)(1)(A) and other applicable provisions of the
Bankruptcy Code from any and all Claims and Equity Interests of any kind or nature whatsoever,
including, but not limited to, demands and liabilities that arose before the Confirmation Date, and all
debts of the kind specified in section 502(g), 502(h), or 502(i) of the Bankruptcy Code.
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3. Exculpation

To the maximum extent permitted by applicable law, no Exculpated Party will have or incur,
and each Exculpated Party is hereby exculpated from, any claim, obligation, suit, judgment, damage,
demand, debt, right, Cause of Action, remedy, loss, and liability for conduct occurring on or after the
Petition Date in connection with or arising out of (i) the filing and administration of the Chapter 11
Case; (ii) the negotiation and pursuit of the Disclosure Statement, the Plan, or the solicitation of
votes for, or confirmation of, the Plan; (iii) the funding or consummation of the Plan (including the
Plan Supplement) or any related agreements, instruments, or other documents, the solicitation of
votes on the Plan, the offer, issuance, and Plan Distribution of any securities issued or to be issued
pursuant to the Plan, | < \Vhether or not such Plan Distributions
occur following the Effective Date; (iv) the implementation of the Plan; and (v) any negotiations,
transactions, and documentation in connection with the foregoing clauses (i)-(v); provided, however,
the foregoing will not apply to any acts or omissions of an Exculpated Party arising out of or related
to acts or omissions that constitute bad faith, fraud, gross negligence, criminal misconduct, or willful
misconduct. This exculpation shall be in addition to, and not in limitation of, all other releases,
indemnities, exculpations, any other applicable law or rules, or any other provisions of the Plan,
including Article 1V.C.2 of the Plan, protecting such Exculpated Parties from liability.

4. Releases by the Debtor

On and after the Effective Date, each Released Party is deemed to be, hereby conclusively,
absolutely, unconditionally, irrevocably, and forever released and discharged by the Debtor and the
Estate, in each case on behalf of themselves and their respective successors, assigns, and
representatives, I O
any and all Causes of Action, including any derivative claims, asserted on behalf of the Debtor,
whether known or unknown, foreseen or unforeseen, matured or unmatured, existing or hereafter
arising, in law, equity, contract, tort or otherwise, that the Debtor or the Estate would have been
legally entitled to assert in their own right (whether individually or collectively) or on behalf of the
holder of any Claim against, or Interest in, a Debtor or other Person. Notwithstanding anything
contained herein to the contrary, the foregoing release does not release (i) any obligations of any
party under the Plan or any document, instrument, or agreement executed to implement the Plan, (ii)
the rights or obligations of any current employee of the Debtor under any employment agreement or
plan, (iii) the rights of the Debtor with respect to any confidentiality provisions or covenants
restricting competition in favor of the Debtor under any employment agreement with a current or
former employee of the Debtor, or (iv) any Causes of Action arising from willful misconduct,
criminal misconduct, actual fraud, or gross negligence of such applicable Released Party as
determined by Final Order of the Bankruptcy Court or any other court of competent jurisdiction.

5. Preservation of Rights of Action

Maintenance of Causes of Action
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Preservation of All Causes of Action Not Expressly Settled or Released

Unless a Cause of Action against a Holder of a Claim or an Equity Interest or other Entity is
expressly waived, relinquished, released, compromised or settled in the Plan or any Final Order
(including, without limitation, the Confirmation Order), such Cause of Action |

including, without
limitation, Causes of Action not specifically identified or of which the Debtor may presently be
unaware or that may arise or exist by reason of additional facts or circumstances unknown to the
Debtor at this time or facts or circumstances that may change or be different from those the Debtor
now believes to exist) and, therefore, no preclusion doctrine, including, without limitation, the
doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, waiver, estoppel
(judicial, equitable or otherwise) or laches will apply to such Causes of Action as a consequence of
the confirmation, effectiveness, or consummation of the Plan based on the Disclosure Statement, the
Plan or the Confirmation Order, except where such Causes of Action have been expressly released in
the Plan or any other Final Order (including, without limitation, the Confirmation Order). i

B Injunction

Upon entry of the Confirmation Order, all holders of Claims and Equity Interests and other
parties in interest, along with their respective Related Persons, shall be enjoined from taking any
actions to interfere with the implementation or consummation of the Plan.

Except as expressly provided in the Plan, the Confirmation Order, or a separate order of the
Bankruptcy Court, all Entities who have held, hold, or may hold Claims against or Equity Interests
in the Debtor (whether proof of such Claims or Equity Interests has been filed or not and whether or
not such Entities vote in favor of, against or abstain from voting on the Plan or are presumed to have
accepted or deemed to have rejected the Plan) and other parties in interest, along with their
respective Related Persons, are permanently enjoined, on and after the Effective Date, with respect
to such Claims and Equity Interests, from (i) commencing, conducting, or continuing in any manner,
directly or indirectly, any suit, action, or other proceeding of any kind (including any proceeding ina

judicial, arbitral, administrative or other forum) against or affecting |
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~

Term of Injunctions or Stays

Unless otherwise provided in the Plan, the Confirmation Order, or in a Final Order of the
Bankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Case under
section 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date,
shall remain in full force and effect until the later of the Effective Date and the date indicated in the
order providing for such injunction or stay.

F. Binding Nature of Plan

On the Effective Date, and effective as of the Effective Date, the Plan, including, without
limitation, the provisions in Article 1X of the Plan, will bind, and will be deemed binding upon, all
Holders of Claims against and Equity Interests in the Debtor and such Holder’s respective successors
and assigns, to the maximum extent permitted by applicable law, notwithstanding whether or not
such Holder will receive or retain any property or interest in property under the Plan. All Claims and
Debts shall be fixed and adjusted pursuant to the Plan. The Plan shall also bind any taxing authority,
recorder of deeds, or similar official for any county, state, Governmental Unit or parish in which any
instrument related to the Plan or related to any transaction contemplated thereby is to be recorded
with respect to nay taxes of the kind specified in Bankruptcy Code section 1146(a)

G. Statutory Requirements for Confirmation of the Plan

At the Confirmation Hearing, the Bankruptcy Court will determine whether the Plan satisfies
the requirements of section 1129 of the Bankruptcy Code. The Debtor believes that: (i) the Plan
satisfies or will satisfy all of the statutory requirements of chapter 11 of the Bankruptcy Code; (ii)
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the Debtor has complied or will have complied with all of the requirements of chapter 11 of the
Bankruptcy Code; and (iii) the Plan has been proposed in good faith. Specifically, the Debtor
believes that the Plan satisfies or will satisfy the applicable confirmation requirements of section
1129 of the Bankruptcy Code set forth below.

o The Plan complies with the applicable provisions of the Bankruptcy Code;

o The Debtor has complied and will comply with the applicable provisions of
the Bankruptcy Code;

o The Plan has been proposed in good faith and not by any means forbidden by
law;

o Any payment made or promised under the Plan for services or for costs and
expenses in, or in connection with, the Debtor’s bankruptcy case, or in
connection with the Plan and incident to the case, has been or will be
disclosed to the Bankruptcy Court, and any such payment: (i) made before
the confirmation of the Plan is reasonable; or (ii) is subject to the approval of
the Bankruptcy Court as reasonable if it is to be fixed after confirmation of
the Plan;

. Each Class of Claims or Equity Interests that is entitled to vote on the Plan
will have accepted the Plan, or the Plan can be confirmed without the
approval of such voting Class pursuant to section 1129(b) of the Bankruptcy
Code;

o Except to the extent that the Holder of a particular Claim will agree to a
different treatment of its Claim, the Plan provides that Administrative
Expense Claims and Priority Claims will be paid in full in Cash on the
Effective Date, or as soon thereafter as is reasonably practicable;

. Confirmation of the Plan will not likely be followed by the liquidation or the
need for further financial reorganization of the Debtor or any successor
thereto under the Plan;

. The Debtor has paid or will pay all fees payable under section 1930 of title
28, and the Plan provides for the payment of all such fees on the Effective
Date; and

o The Plan provides for the continuation after the Effective Date of payment of
all retiree benefits, if applicable.

1. Best Interests of Creditors Test

Often called the “best interests” test, section 1129(a)(7) of the Bankruptcy Code requires that
the bankruptcy court find, as a condition to confirmation of a chapter 11 plan, that each holder of a
claim or equity interest in each impaired class: (i) has accepted the plan; or (ii) among other things,
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will receive or retain under the plan property of a value, as of the effective date of the plan, that is
not less than the amount that such Person would receive if the debtor were liquidated under chapter 7
of the Bankruptcy Code. To make these findings, the Bankruptcy Court must: (a) estimate the net
Cash proceeds (the “Liquidation Proceeds”) that a chapter 7 trustee would generate if the Debtor’s
Chapter 11 Case were converted to a chapter 7 case on the Effective Date and the assets of such
Debtor’s Estate were liquidated; (b) determine the distribution (the “Liquidation Distribution”) that
each non-accepting Holder of a Claim or Equity Interest would receive from the Liquidation
Proceeds under the priority scheme dictated in chapter 7; and (¢) compare each Holder’s Liquidation
Distribution to the distribution under the Plan that such Holder would receive if the Plan were
confirmed and consummated.

2. Liguidation Analysis

Any liquidation analysis, including the estimation of Liquidation Proceeds and Liquidation
Distributions, with respect to the Debtor (the “Liquidation Analysis™) is subject to numerous
assumptions and there can be no guarantee that the Liquidation Analysis will be accurate. No order
or finding has been entered by the Bankruptcy Court estimating or otherwise fixing the amount of
Claims and Equity Interests at the projected amounts of Allowed Claims and Equity Interests set
forth in the Liquidation Analysis. In preparing the Liquidation Analysis, the Debtor has projected an
amount of Allowed Claims and Equity Interests that represents its best estimate of the chapter 7
liquidation dividend to Holders of Allowed Claims and Equity Interests. The estimate of the amount
of Allowed Claims and Equity Interests set forth in the Liquidation Analysis should not be relied on
for any other purpose, including, without limitation, any determination of the value of any Plan
Distribution to be made on account of Allowed Claims and Equity Interests under the Plan and
Disclosure Statement.

The full Liquidation Analysis is attached hereto as Exhibit C.

Furthermore, any chapter 7 trustee appointed in a chapter 7 liquidation would have to
confront all of the issues described in this Disclosure Statement, including the prepetition litigation
claims. This process would be significantly time-consuming and costly, and reduce any recoveries
available to the Debtor’s Estate. The Debtor believes that liquidation under chapter 7 would result in
(i) smaller distributions being made to creditors than those provided for in the Plan because of the
additional administrative expenses involved in the appointment of a trustee and attorneys and other
professionals to assist such trustee, (ii) additional expenses and claims, some of which would be
entitled to priority, which would be generated during the liquidation and from the rejection of
executory contracts in connection with the cessation of the Debtor’s operations, and (iii) the failure
to realize greater value from all of the Debtor’s assets.

Therefore, the Debtor believes that confirmation of the Plan will provide each Holder of a
Claim with a greater recovery than such Holder would receive pursuant to the liquidation of the
Debtor under chapter 7 of the Bankruptcy Code.

3. Feasibility

Section 1129(a)(11) of the Bankruptcy Code requires that the bankruptcy court find that
confirmation is not likely to be followed by the liquidation, or the need for further financial
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reorganization of the Debtor, or any successor to the Debtor, unless the plan contemplates such

liquidation or reorganization. |G

e
I A copy of the financial projections prepared by the Debtor is attached hereto
as Exhibit D.

The Debtor believes that the Plan meets the feasibility requirement set forth in section
1129(a)(11) of the Bankruptcy Code. In connection with the development of the Plan and for the
purposes of determining whether the Plan satisfies this feasibility standard, the Debtor analyzed their
ability to satisfy their financial obligations while maintaining sufficient liquidity and capital

resources. |

e
Accordingly, the

Debtor believes that the Plan is feasible.

4. Valuation

In order to provide information and full disclosure to parties in interest regarding the
Debtor’s assets, the Debtor estimates that its value and the value of its Assets, as of June 30, 2020,
total approximately $351.7 million.

5. Acceptance by Impaired Classes

The Bankruptcy Code requires, as a condition to confirmation, that, except as described in
the following section, each class of claims or equity interests that is impaired under a plan, accepts
the plan. A class that is not “impaired” under a plan is deemed to have accepted the plan and,
therefore, solicitation of acceptances with respect to such class is not required. A class is “impaired”
unless the plan: (i) leaves unaltered the legal, equitable, and contractual rights to which such claim
or interest entitles the holder of such claim or interest; or (ii) notwithstanding any contractual
provision or applicable law that entitles the holder of such claim or interest to demand or receive
accelerated payment of such claim or interest after the occurrence of a default— (a) cures any such
default that occurred before or after the commencement of the Chapter 11 Case, other than a default
of a kind specified in section 365(b)(2) of the Bankruptcy Code or of a kind that section 365(b)(2)
expressly does not require to be cured; (b) reinstates the maturity of such claim or interest as such
maturity existed before such default; (c) compensates the holder of such claim or interest for any
damages incurred as a result of any reasonable reliance by such holder on such contractual provision
or such applicable law; (d) if such claim or such interest arises from any failure to perform a
nonmonetary obligation, other than a default arising from failure to operate a nonresidential real
property lease subject to section 365(b)(1)(A), compensates the holder of such claim or such interest
(other than the debtor or an insider) for any actual pecuniary loss incurred by such holder as a result
of such failure; and (e) does not otherwise alter the legal, equitable, or contractual rights to which
such claim or interest entitles the holder of such claim or interest.

Section 1126(c) of the Bankruptcy Code defines acceptance of a plan by a class of impaired
claims as acceptance by holders of at least two-thirds in dollar amount and more than one-half in
number of claims in that class, but for that purpose counts only those who actually vote to accept or
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to reject the plan and are not insiders. Section 1126(d) of the Bankruptcy Code defines acceptance
of a plan by a class of equity interests as acceptance by holders of at least two-thirds in amount of
the allowed interests of such class. Thus, a class of claims will have voted to accept the plan only if
two-thirds in amount and a majority in number actually voting cast their ballots in favor of
acceptance. Section 1126(d) of the Bankruptcy Code, except as otherwise provided in section
1126(e) of the Bankruptcy Code, defines acceptance of a plan by a class of impaired equity interests
as acceptance by holders of at least two-thirds in amount of equity interests in that class actually
voting to accept or to reject the plan.

Pursuant to section 1129 of the Bankruptcy Code, the Holders of Claims or Equity Interests
in any voting class must accept the Plan for the Plan to be confirmed without application of the “fair
and equitable test” to such Class, and without considering whether the Plan “discriminates unfairly”
with respect to such Class, as both standards are described herein.

6. Confirmation Without Acceptance by Impaired Classes

Section 1129(b) of the Bankruptcy Code allows a bankruptcy court to confirm a plan even if
less than all impaired classes entitled to vote on the plan have accepted it, provided that the plan has
been accepted by at least one impaired class of claims. Pursuant to section 1129(b) of the
Bankruptcy Code, notwithstanding an impaired Class’s rejection or deemed rejection of the Plan, the
Plan will be confirmed, at the Debtor’s request, in a procedure commonly known as “‘cram down,” so
long as the Plan does not “discriminate unfairly” and is “fair and equitable” with respect to each
Class of Claims or Equity Interests that is impaired under, and has not accepted, the Plan.

7. No Unfair Discrimination

This test applies to classes of claims or equity interests that are of equal priority and are
receiving different treatment under the Plan. The test does not require that the treatment be the same
or equivalent, but that such treatment be “fair.” In general, bankruptcy courts consider whether a
plan discriminates unfairly in its treatment of classes of claims of equal rank (e.g., classes of the
same legal character). Bankruptcy courts will take into account a number of factors in determining
whether a plan discriminates unfairly and, accordingly, a plan could treat two classes of unsecured
creditors differently without unfairly discriminating against either class.

8. Fair and Equitable Test

This test applies to classes of different priority and status (e.g., secured versus unsecured) and
includes the general requirement that no class of claims receive more than 100% of the amount of
the allowed claims in such class. As to the dissenting class, the test sets different standards
depending on the type of claims or equity interests in such class:

The condition that a plan be “fair and equitable” to a non-accepting Class of Secured Claims
includes the requirements that: (a) the Holders of such Secured Claims retain the liens securing such
Claims to the extent of the Allowed amount of the Claims, whether the property subject to the liens
is retained by the debtor or transferred to another entity under the Plan; and (b) each Holder of a
Secured Claim in the Class receives deferred Cash payments totaling at least the Allowed amount of
such Claim with a present value, as of the Effective Date of the Plan, at least equivalent to the value
of the secured claimant’s interest in the debtor’s property subject || N

-63 -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 73 of 86

The condition that a plan be “fair and equitable” with respect to a non-accepting Class of
unsecured Claims includes the requirement that either: (a) the plan provides that each Holder of a
Claim of such Class receive or retain on account of such Claim property of a value, as of the
Effective Date of the plan, equal to the allowed amount of such Claim; or (b) the Holder of any
Claim or Equity Interest that is junior to the Claims of such Class will not receive or retain under the
plan on account of such junior Claim or Equity Interest any property.

The condition that a plan be “fair and equitable” to a non accepting Class of Equity Interests
includes the requirements that either: (a) the plan provides that each Holder of an Equity Interest in
that Class receives or retains under the plan, on account of that Equity Interest, property of a value,
as of the Effective Date of the plan, equal to the greater of (i) the allowed amount of any fixed
liquidation preference to which such Holder is entitled, (ii) any fixed redemption price to which such
Holder is entitled, or (iii) the value of such interest; or (b) if the Class does not receive such an
amount as required under (a), no Class of Equity Interests junior to the non-accepting Class may
receive a distribution under the plan.

To the extent that any class of Claims or Class of Equity Interests rejects the Plan, the Debtor
reserves the right to seek (a) confirmation of the Plan under section 1129(b) of the Bankruptcy Code
and/or (b) modify the Plan in accordance with Article XII1.C of the Plan.

The Debtor believes that the Plan and the treatment of all Classes of Claims and Equity
Interests under the Plan satisfy the foregoing requirements for non-consensual confirmation of the
Plan.

ARTICLE IV.
RISK FACTORS

ALL HOLDERS OF CLAIMS AND EQUITY INTERESTS SHOULD READ AND
CONSIDER CAREFULLY THE RISK FACTORS SET FORTH HEREIN, AS WELL
AS ALL OTHER INFORMATION SET FORTH OR OTHERWISE REFERENCED

IN THIS DISCLOSURE STATEMENT. THESE FACTORS SHOULD NOT BE
REGARDED AS CONSTITUTING THE ONLY RISKS PRESENT IN
CONNECTION WITH THE DEBTOR’S BUSINESS OR THE PLAN AND ITS
IMPLEMENTATION.

H. Certain Bankruptcy Law and Other Considerations

1. Parties in Interest May Obiject to the Debtor’s Classification of Claims and Equity
Interests, or Designation as Unimpaired.

Section 1122 of the Bankruptcy Code provides that a plan may place a claim or an equity
interest in a particular class only if such claim or equity interest is substantially similar to the other
claims or equity interests in such class. The Debtor believes that the classification of Claims and
Equity Interests under the Plan complies with the requirements set forth in the Bankruptcy Code
because the Debtor created Classes of Claims and Equity Interests, each encompassing Claims or
Equity Interests, as applicable, that are substantially similar to the other Claims and Equity Interests
in each such Class. Nevertheless, there can be no assurance that the Holders of Claims or Equity
Interests or the Bankruptcy Court will reach the same conclusion.
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There is also a risk that the Holders of Claims or Equity Interests could object to the Debtor’s
designation of Claims or Equity Interests as Unimpaired, and the Bankruptcy Court could reach the
same conclusion.

2. The Debtor May Not Be Able to Secure Confirmation of the Plan.

Section 1129 of the Bankruptcy Code sets forth the requirements for confirmation of a
chapter 11 plan and requires, among other things, findings by the bankruptcy court that: (i) such
plan “does not unfairly discriminate” and is “fair and equitable” with respect to any non-accepting
classes; (ii) confirmation of such plan is not likely to be followed by a liquidation or a need for
further financial reorganization unless such liquidation or reorganization is contemplated by the
plan; and (c) the value of distributions to Holders of Claims within a particular class under such plan
will not be less than the value of distributions such holders would receive if the debtor was
liquidated under chapter 7 of the Bankruptcy Code.

There can be no assurance that the Bankruptcy Court will confirm the Plan. The Bankruptcy
Court could decline to confirm the Plan if it found that any of the statutory requirements for
confirmation had not been met.

If the Plan is not confirmed by the Bankruptcy Court, there can be no assurance that any
alternative plan of reorganization or liquidation would be on terms as favorable to Holders of Claims
as the terms of the Plan. In addition, there can be no assurance that the Debtor will be able to
successfully develop, prosecute, confirm and consummate an alternative plan that is acceptable to
the Bankruptcy Court and the Debtor’s creditors.

3. The Conditions Precedent to the Effective Date of the Plan May Not Occur.

As more fully set forth in Article IX of the Plan, the Effective Date of the Plan is subject to a
number of conditions precedent. If such conditions precedent are not waived or not met, the
Effective Date will not take place.

4. Continued Risk Following Effectiveness.
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5. The Effective Date May Not Occur.

Although the Debtor believes that the Effective Date may occur quickly after the
Confirmation Date, there can be no assurance as to such timing or as to whether the Effective Date
will, in fact, occur.

6. The Chapter 11 Case May Be Converted to Cases Under Chapter 7 of the Bankruptcy
Code

If the Bankruptcy Court finds that it would be in the best interest of creditors and/or the
debtor in a chapter 11 case, the Bankruptcy Court may convert a chapter 11 bankruptcy case to a
case under chapter 7 of the Bankruptcy Code. Insuch event, a chapter 7 trustee would be appointed
or elected to liquidate the debtor’s assets for distribution in accordance with the priorities established
by the Bankruptcy Code. The Debtor believes that liquidation under chapter 7 would result in
significantly smaller distributions being made to creditors than those provided for in the Plan
because of (a) the likelihood that the assets would have to be sold or otherwise disposed of in a
disorderly fashion over a short period of time, rather than selling the assets in an orderly and
controlled manner, (b) additional administrative expenses involved in the appointment of a chapter 7
trustee, and (c) additional expenses and Claims, some of which would be entitled to priority, that
would be generated during the liquidation.

7. Claims Estimation

There can be no assurance that the estimated Claim amounts set forth herein are correct, and
the actual amount of Allowed Claims may differ from the estimates. The estimated amounts are
subject to certain risks, uncertainties, and assumptions. Should one or more of these risks or
uncertainties materialize, or should underlying assumptions prove incorrect, the actual amount of
Allowed Claims may vary from those estimated herein.

8. The Financial Information Contained Herein is Based on the Debtor’s Books and
Records and, Unless Otherwise Stated, No Audit was Performed.

The financial information contained in this Disclosure Statement has not been audited.
In preparing this Disclosure Statement, the Debtor relied on financial data derived from their books
and records that was available at the time of such preparation. Although the Debtor has used its
reasonable business judgment to ensure the accuracy of the financial information provided in this
Disclosure Statement and, while the Debtor believes that such financial information fairly reflects its
financial condition, the Debtor is unable to warrant or represent that the financial information
contained herein and attached hereto is without inaccuracies.

l. Disclosure Statement Disclaimer

1. The Information Contained Herein is for Disclosure Purposes Only.

The information contained in this Disclosure Statement is for purposes of disclosure in
connection with the Plan and may not be relied upon for any other purposes.

- 66 -



Case 19-34054-sgj11 Doc 945 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 76 of 86

2. This Disclosure Statement was Not Approved by the SEC.

Neither the SEC nor any state regulatory authority has passed upon the accuracy or adequacy
of this Disclosure Statement, or the exhibits or the statements contained herein, and any
representation to the contrary is unlawful.

3. This Disclosure Statement Contains Forward-Looking Statements.

This Disclosure Statement contains “forward-looking statements” within the meaning of the
Private Securities Litigation Reform Act of 1995. Such statements consist of any statement other
than a recitation of historical fact and can be identified by the use of forward looking terminology
such as “may,” “expect,” “anticipate,” “estimate” or “continue” or the negative thereof or other
variations thereon or comparable terminology. The reader is cautioned that all forward-looking
statements are necessarily speculative and there are certain risks and uncertainties that could cause
actual events or results to differ materially from those referred to in such forward-looking
statements.

9 ¢¢ 2 ¢

4. No Legal or Tax Advice is Provided to You by This Disclosure Statement.

This Disclosure Statement is not legal or tax advice to you. The contents of this
Disclosure Statement should not be construed as legal, business or tax advice, and are not personal to
any person or entity. Each Holder of a Claim or an Equity Interest should consult his or her own
legal counsel and accountant with regard to any legal, tax and other matters concerning his or her
Claim or Equity Interest. This Disclosure Statement may not be relied upon for any purpose other
than as a disclosure of certain information to determine how to vote on the Plan or object to
confirmation of the Plan.

5. No Admissions Are Made by This Disclosure Statement.

No Reliance Should Be Placed on Any Failure to ldentify Litigation Claims or
Projected Objections.

o
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7. Nothing Herein Constitutes a Waiver of Any Right to Object to Claims or Equity
Interests or Recover Transfers and Assets.

8. The Information Used Herein was Provided by the Debtor and was Relied Upon by

the Debtor’s Advisors.

Counsel to and other advisors retained by the Debtor have relied upon information provided
by the Debtor in connection with the preparation of this Disclosure Statement. Although counsel to
and other advisors retained by the Debtor have performed certain limited due diligence in connection
with the preparation of this Disclosure Statement, they have not verified independently the
information contained herein.

9. The Disclosure Statement May Contain Inaccuracies.

The statements contained in this Disclosure Statement are made by the Debtor as of the date
hereof, unless otherwise specified herein, and the delivery of this Disclosure Statement after that
date does not imply that there has not been a change in the information set forth herein since that
date. While the Debtor has used its reasonable business judgment to ensure the accuracy of all of the
information provided in this Disclosure Statement and in the Plan, the Debtor nonetheless cannot,
and does not, confirm the current accuracy of all statements appearing in this Disclosure Statement.
Further, the information contained in this Disclosure Statement is as of the date of the Disclosure
Statement and does not address events that may occur after such date. The Debtor may update this
Disclosure Statement but is not required to do so.

10. No Representations Made Outside the Disclosure Statement Are Authorized.

No representations concerning or relating to the Debtor, the Chapter 11 Case, or the Plan are
authorized by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this
Disclosure Statement. You should promptly report unauthorized representations or inducements to
the counsel to the Debtor and the U.S. Trustee.

J. Investment Risk Disclaimer

1. Investment Risks in General.
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no

General Economic and Market Conditions and Issuer Risk.

ARTICLE IL.
ALTERNATIVES TO CONFIRMATION AND EFFECTIVENESS OF THE PLAN

If no chapter 11 plan can be confirmed, the Chapter 11 Case may be converted to a case
under chapter 7 of the Bankruptcy Code in which case, a trustee would be elected or appointed to
liquidate the Debtor’s assets. If the Plan is not confirmed by the Bankruptcy Court, there can be no
assurance that any alternative plan of reorganization or liquidation would be on terms as favorable to
Holders of Claims as the terms of the Plan. In addition, there can be no assurance that the Debtor
will be able to successfully develop, prosecute, confirm and consummate an alternative plan that is
acceptable to the Bankruptcy Court and the Debtor’s creditors.

ARTICLE V.
U.S. FEDERAL INCOME TAX CONSEQUENCES OF THE PLAN

Implementation of the Plan will have federal, state, local or foreign tax consequences to the
Debtor and Holders of Equity Interests as well as Holders of Claims. No tax opinion or ruling has
been sought or will be obtained with respect to any tax consequences of the Plan, and the following
discussion does not constitute and is not intended to constitute either a tax opinion or tax advice to
any person.

The following discussion summarizes certain U.S. federal income tax consequences of the
Plan to the Debtor and to Holders of Claims. This discussion assumes that each Holder of Claims is
for United States federal income tax purposes:

° An individual who is a citizen or resident of the United States for federal
income tax purposes;
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o a corporation (or other entity treated as a corporation for United States
federal income tax purposes) created or organized in or under the laws of the
United States, any state thereof or the District of Columbia;

o any other person that is subject to U.S. federal income taxation on a net
income basis.
. an estate the income of which is subject to United States federal income tax

without regard to its source; or

o a trust (1) that is subject to the primary supervision of a United States court
and the control of one or more United States persons or (2) that has a valid
election in effect under applicable treasury regulations to be treated as a
United States person.

This discussion also assumes that each Holder holds the Claims as capital assets under
Section 1221 of the Internal Revenue Code.

The summary provides general information only and does not purport to address all of the
federal income tax consequences that may be applicable to the Debtor or to any particular Holder of
Claims in light of such Holder’s own individual circumstances. In particular, the summary does not
address the federal income tax consequences of the Plan to Holders of Claims that may be subject to
special rules, such as non-U.S. persons, insurance companies, financial institutions, regulated
investment companies, broker-dealers, persons who acquired Claims as part of a straddle, hedge,
conversion transaction or other integrated transaction, or persons who acquired Claims in
connection with the performance of services; persons who hold Claims through a partnership or
other pass-through entity and tax-exempt organizations. The summary does not address foreign,
state, local, estate or gift tax consequences of the Plan, nor does it address the federal income tax
consequences to Holders of Equity Interests.

This summary is based on the Internal Revenue Code of 1986, as amended (the “Internal
Revenue Code”), the final, temporary and proposed Treasury regulations promulgated thereunder,
judicial decisions and administrative rulings and pronouncements of the Internal Revenue Service
(“IRS”), all as in effect on the date hereof and all of which are subject to change (possibly with
retroactive effect) by legislation, judicial decision or administrative action. Moreover, due to a lack
of definitive authority, substantial uncertainties exist with respect to various tax consequences of the
Plan.

THE TAX CONSEQUENCES TO THE HOLDERS OF CLAIMS OR EQUITY
INTERESTS MAY VARY BASED UPON THE INDIVIDUAL CIRCUMSTANCES OF
EACH HOLDER. MOREOVER, THE TAX CONSEQUENCES OF CERTAIN ASPECTS
OF THE PLAN ARE UNCERTAIN DUE TO THE LACK OF APPLICABLE LEGAL
PRECEDENT AND THE POSSIBILITY OF CHANGES IN THE APPLICABLE TAX LAW.
THERE CAN BE NO ASSURANCE THAT THE IRS WILL NOT CHALLENGE ANY OF
THE TAX CONSEQUENCES DESCRIBED HEREIN, OR THAT SUCH A CHALLENGE, IF
ASSERTED, WOULD NOT BE SUSTAINED. ACCORDINGLY, EACH HOLDER OF A
CLAIM OR EQUITY INTEREST SHOULD CONSULT WITH ITS OWN TAX ADVISOR
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REGARDING THE FOREIGN, FEDERAL, STATE AND LOCAL TAX CONSEQUENCES
OF THE PLAN.

A Consequences to the Debtor

It is anticipated that the consummation of the Plan will not result in any federal income tax
liability to the Debtor. The Debtor is a partnership for federal income tax purposes. Therefore, the
income and loss of the Debtor is passed-through to the Holders of its Equity Interests, and the Debtor
does not pay federal income tax.

1. Cancellation of Debt

Generally, the discharge of a debt obligation of a debtor for an amount less than the adjusted
issue price (in most cases, the amount the debtor received on incurring the obligation, with certain
adjustments) creates cancellation of indebtedness (“COD”) income that must be included in the
debtor’s income. Due to the nature of the Impaired Claims, it is anticipated that the Debtor will not
recognize any material amount of COD income. If any such COD income is recognized, it will be
passed-through to the Holders of its Equity Interests, and the Holders of such Equity Interest
generally will be required to include such amounts in income, unless a Holder is entitled to exclude
such amounts from income under Section 108 of the Internal Revenue Code, based on the Holder’s
individual circumstances.

2. Transfer of Assets

The Debtor’s transfer of its assets pursuant to the Plan will constitute a taxable disposition of
such assets. As discussed above, the Debtor is a partnership for federal income tax purposes. Any
gain or loss recognized as a result of the taxable disposition of such assets will be passed through to
the Holders of Equity Interests in the Debtor. The Debtor will not be required to pay any tax as a
result of such disposition.
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Consequences to Holders of Allowed Claims

Recognized Gain or Loss
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2. Distribution in Discharge of Accrued Unpaid Interest

Pursuant to the Plan, a distribution received in respect of Allowed Claims will be allocated
first to the principal amount of such Claims, with any excess allocated to unpaid accrued interest.
However, there is no assurance that the IRS would respect such allocation for federal income tax
purposes. In general, to the extent that an amount received (whether cash or other property) by a
Holder of a claim is received in satisfaction of interest that accrued during its holding period, such
amount will be taxable to the Holder as interest income if not previously included in the Holder’s
gross income. Conversely, a Holder generally recognizes a deductible loss to the extent that it does
not receive payment of interest that has previously been included in its income. Holders of Claims
are urged to consult their tax advisors regarding the allocation of consideration and the deductibility
of unpaid interest for tax purposes.

3. Information Reporting and Withholding

All distributions to Holders of Allowed Claims under the Plan are subject to any applicable
withholding tax requirements. Under federal income tax law, interest, dividends, and other
reportable payments, may, under certain circumstances, be subject to “backup withholding”
(currently at a rate of up to 24%). Backup withholding generally applies if the Holder (a) fails to
furnish its social security number or other taxpayer identification number (“TIN”), (b) furnishes an
incorrect TIN, (c) fails properly to report interest or dividends, or (d) under certain circumstances,
fails to provide a certified statement, signed under penalty of perjury, that the TIN provided is its
correct number and that it is not subject to backup withholding. Backup withholding is not an
additional tax but merely an advance payment, which may be refunded to the extent it results in an
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overpayment of tax. Certain persons are exempt from backup withholding, including, in certain
circumstances, corporations and financial institutions.

D. Treatment of the Disputed Claims Reserve

AS INDICATED ABOVE, THE FOREGOING IS INTENDED TO BE ASUMMARY
ONLY AND NOT A SUBSTITUTE FOR CAREFUL TAX PLANNING WITH A TAX
PROFESSIONAL. THE TAX CONSEQUENCES OF THE PLAN ARE COMPLEX AND, IN
SOME CASES, UNCERTAIN. ACCORDINGLY, EACH HOLDER OF A CLAIM OR
EQUITY INTEREST IS STRONGLY URGED TO CONSULT WITH HIS OWN TAX
ADVISOR REGARDING THE TAX CONSEQUENCES OF THE PLAN.

ARTICLE VL
RECOMMENDATION

In the opinion of the Debtor, the Plan is preferable to the alternatives described in this
Disclosure Statement because it provides for the highest distribution to the Debtor’s creditors and
interest holders. In addition, any alternative other than confirmation of the Plan could result in
extensive delays and increased administrative expenses resulting in smaller distributions to Holders
of Allowed Claims and Equity Interests than that which is proposed under the Plan. Accordingly,
the Debtor recommends that all Holders of Claims and Equity Interests support confirmation of the
Plan.
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Company Action

Release of Liens, Claims and Equity Interests

Cancellation of Notes, Certificates and Instruments

Cancellation of Existing Instruments Governing Security Interests
Control Provisions

Treatment of Vacant Classes
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DEBTOR’S CHAPTER 11 PLAN OF REORGANIZATION

HIGHLAND CAPITAL MANAGEMENT, L.P., as debtor and debtor-in-possession in
the above-captioned case (the “Debtor”), proposes the following chapter 11 plan of
reorganization (the “Plan”) for, among other things, the resolution of the outstanding Claims
against, and Equity Interests in, the Debtor. Unless otherwise noted, capitalized terms used in
this Plan have the meanings set forth in Article | of this Plan. The Debtor is the proponent of this
Plan within the meaning of section 1129 of the Bankruptcy Code.

Reference is made to the Disclosure Statement (as such term is defined herein and
distributed contemporaneously herewith) for a discussion of the Debtor’s history, business,
results of operations, historical financial information, projections and assets, and for a summary
and analysis of this Plan and the treatment provided for herein. There also are other agreements
and documents that may be Filed with the Bankruptcy Court that are referenced in this Plan or
the Disclosure Statement as Exhibits and Plan Documents. All such Exhibits and Plan
Documents are incorporated into and are a part of this Plan as if set forth in full herein. Subject
to the other provisions of this Plan, and in accordance with the requirements set forth in
section 1127 of the Bankruptcy Code and Bankruptcy Rule 3019, the Debtor reserves the right to
alter, amend, modify, revoke, or withdraw this Plan prior to the Effective Date.

If this Plan cannot be confirmed, for any reason, then subject to the terms set forth herein,
this Plan may be revoked.

ARTICLE L
RULES OF INTERPRETATION, COMPUTATION OF TIME,
GOVERNING LAW AND DEFINED TERMS

A. Rules of Interpretation, Computation of Time and Governing Law

For purposes hereof: (a) in the appropriate context, each term, whether stated in the
singular or the plural, shall include both the singular and the plural, and pronouns stated in the
masculine, feminine or neuter gender shall include the masculine, feminine and the neuter
gender; (b) any reference herein to a contract, lease, instrument, release, indenture or other
agreement or document being in a particular form or on particular terms and conditions means
that the referenced document, as previously amended, modified or supplemented, if applicable,
shall be substantially in that form or substantially on those terms and conditions; (c) any
reference herein to an existing document or exhibit having been Filed or to be Filed shall mean
that document or exhibit, as it may thereafter be amended, modified or supplemented in
accordance with its terms; (d) unless otherwise specified, all references herein to “Articles,”
“Sections,” “Exhibits” and “Plan Documents” are references to Articles, Sections, Exhibits and
Plan Documents hereof or hereto; (€) unless otherwise stated, the words “herein,” “hereof.”
“hereunder” and “hereto” refer to this Plan in its entirety rather than to a particular portion of this
Plan; (f) captions and headings to Articles and Sections are inserted for convenience of reference
only and are not intended to be a part of or to affect the interpretation hereof; (g) any reference to
an Entity as a Holder of a Claim or Equity Interest includes such Entity’s successors and assigns;
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(h) the rules of construction set forth in section 102 of the Bankruptcy Code shall apply; (i) any
term used in capitalized form herein that is not otherwise defined but that is used in the
Bankruptcy Code or the Bankruptcy Rules shall have the meaning assigned to that term in the
Bankruptcy Code or the Bankruptcy Rules, as the case may be; and (j) “$” or “dollars” means
Dollars in lawful currency of the United States of America. The provisions of Bankruptcy
Rule 9006(a) shall apply in computing any period of time prescribed or allowed herein.
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ARTICLE II.

ADMINISTRATIVE EXPENSES AND PRIORITY TAX CLAIMS

A. Administrative Expense Claims

On the later of the Effective Date or the date on which an Administrative Expense Claim
becomes an Allowed Administrative Expense Claim, or, in each such case, as soon as practicable
thereafter, each Holder of an Allowed Administrative Expense Claim (other than Professional
Fee Claims) will receive, in full satisfaction, settlement, discharge and release of, and in
exchange for, such Allowed Administrative Expense Claim either (i) payment in full in
Available Cash for the unpaid portion of such Allowed Administrative Expense Claim; or
(i) such other less favorable treatment as agreed to in writing by the Debtor or the Reorganized
Debtor, as applicable, and such Holder; provided, however, that Administrative Expense Claims
incurred by the Debtor in the ordinary course of business may be paid in the ordinary course of
business in the discretion of the Debtor in accordance with such applicable terms and conditions
relating thereto without further notice to or order of the Bankruptcy Court. All statutory fees
payable under 28 U.S.C. § 1930(a) shall be paid as such fees become due.

If an Administrative Expense Claim (other than a Professional Fee Claim) is not paid by
the Debtor in the ordinary course, the Holder of such Administrative Expense Claim must File,
on or before the applicable Administrative Expense Claims Bar Date, and serve on the Debtor or
Reorganized Debtor, as applicable, and such other Entities who are designated by the
Bankruptcy Rules, the Confirmation Order or other order of the Bankruptcy Court, an
application for allowance and payment of such Administrative Expense Claim.

Objections to any Administrative Expense Claim (other than a Professional Fee Claim)
must be Filed and served on the Debtor or the Reorganized Debtor, as applicable, and the party

14
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asserting such Administrative Expense Claim by the Administrative Expense Claims Objection
Deadline.

B. Professional Fee Claims

Professionals or other Entities asserting a Professional Fee Claim for services rendered
through the Effective Date must submit fee applications under sections 327, 328, 329,330, 331,
503(b) or 1103 of the Bankruptcy Code and, upon entry of an order of the Bankruptcy Court
granting such fee applications, such Professional Fee Claim shall promptly be paid in Cash in
full to the extent provided in such order.

Professionals or other Entities asserting a Professional Fee Claim for services rendered on
or prior to the Effective Date must File, on or before the Professional Fee Claims Bar Date, and
serve on the Debtor or Reorganized Debtor, as applicable, and such other Entities who are
designated as requiring such notice by the Bankruptcy Rules, the Confirmation Order or other
order of the Bankruptcy Court, an application for final allowance of such Professional Fee
Claim.

C. Priority Tax Claims

On or as soon as reasonably practicable after the later of (i) the Initial Distribution Date if
such Priority Tax Claim is an Allowed Priority Tax Claim as of the Effective Date or (ii) the date
on which such Priority Tax Claim becomes an Allowed Priority Tax Claim, each Holder of an
Allowed Priority Tax Claim will receive in full satisfaction, settlement, discharge and release of,
and in exchange for, such Allowed Priority Tax Claim, at the election of the Debtor: (a) Cash in
an amount equal to the amount of such Allowed Priority Tax Claim, or (b) such other less
favorable treatment as agreed to in writing by the Debtor and such Holder. Payment of statutory
fees due pursuant to 28 U.S.C. 8 1930(a)(6) will be made at all appropriate times until the entry
of a final decree; provided, however, that the Debtor may prepay any or all such Claims at any
time, without premium or penalty.

ARTICLE III.
CLASSIFICATION AND TREATMENT OF
CLASSIFIED CLAIMS AND EQUITY INTERESTS

A. Summary

All Claims and Equity Interests, except Administrative Expense Claims and Priority Tax
Claims, are classified in the Classes set forth below. In accordance with section 1123(a)(1) of
the Bankruptcy Code, Administrative Expense Claims, and Priority Tax Claims have not been
classified.

15
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The categories of Claims and Equity Interests listed below classify Claims and Equity
Interests for all purposes including, without limitation, confirmation and distribution pursuant to
the Plan and pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code. The Plan deems
a Claim or Equity Interest to be classified in a particular Class only to the extent that the Claim
or Equity Interest qualifies within the description of that Class and will be deemed classified in a
different Class to the extent that any remainder of such Claim or Equity Interest qualifies within
the description of such different Class. A Claim or Equity Interest is in a particular Class only to
the extent that any such Claim or Equity Interest is Allowed in that Class and has not been paid,
released or otherwise settled (in each case, by the Debtor or any other Entity) prior to the
Effective Date.

C. Elimination of VVacant Classes

Any Class that, as of the commencement of the Confirmation Hearing, does not have at
least one Holder of a Claim or Equity Interest that is Allowed in an amount greater than zero for
voting purposes shall be considered vacant, deemed eliminated from the Plan for purposes of
voting to accept or reject the Plan, and disregarded for purposes of determining whether the Plan
satisfies section 1129(a)(8) of the Bankruptcy Code with respect to such Class.

D. Impaired/VVoting Classes

Claims and Equity Interests in | 2'c |mpaired by the Plan, and only
the Holders of Claims or Equity Interests in those Classes are entitled to vote to accept or reject
the Plan.

E. Unimpaired/Non-Voting Classes

Claims in [ ¢ Unimpaired by the Plan, and such Holders are
deemed to have accepted the Plan and are therefore not entitled to vote on the Plan.

16
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F. Impaired/Non-Voting Classes

G. Cramdown

If any Class of Claims or Equity Interests is deemed to reject this Plan or does not vote to
accept this Plan, the Debtor may (i) seek confirmation of this Plan under section 1129(b) of the
Bankruptcy Code or (ii) amend or modify this Plan in accordance with the terms hereof and the
Bankruptcy Code. If a controversy arises as to whether any Claims or Equity Interests, or any
class of Claims or Equity Interests, are Impaired, the Bankruptcy Court shall, after notice and a
hearing, determine such controversy on or before the Confirmation Date.

H. Classification and Treatment of Claims and Equity Interests
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Special Provision Governing Unimpaired Claims

Except as otherwise provided in the Plan, nothing under the Plan will affect the Debtor’s
rights in respect of any Unimpaired Claims, including, without limitation, all rights in respect of
legal and equitable defenses to or setoffs or recoupments against any such Unimpaired Claims.

Subordinated Claims

ARTICLE IV.
MEANS FOR IMPLEMENTATION OF THIS PLAN

A. Summary
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ARTICLE V.
TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED LEASES

A. Assumption, Assignment, or Rejection of Executory Contracts and Unexpired
Leases

Unless an Executory Contract or Unexpired Lease: (i) was previously assumed or
rejected by the Debtor pursuant to a Final Order of the Bankruptcy Court entered prior to the
Effective Date; (ii) previously expired or terminated pursuant to its own terms or by agreement
of the parties thereto; (iii) is the subject of a motion to assume filed by the Debtor on or before
the Confirmation Date; (iv) contains a change of control or similar provision that would be
triggered by the Chapter 11 Case (unless such provision has been irrevocably waived); or (v) is
specifically designated as a contract or lease to be assumed in the Plan Supplement, on the
Effective Date, each Executory Contract and Unexpired Lease shall be deemed rejected pursuant
to section 365 of the Bankruptcy Code, without the need for any further notice to or action,
order, or approval of the Bankruptcy Court, unless such Executory Contract or Unexpired Lease
is listed in the Plan Supplement.

At any time on or prior to the Effective Date, the Debtor or the Reorganized Debtor, as
applicable, may assign (subject to applicable law) any Executory Contract or Unexpired Lease,
as determined by the Debtor in consultation with the Committee, or the Reorganized Debtor, as
applicable.

The Confirmation Order will constitute an order of the Bankruptcy Court approving the
above-described assumptions, rejections, and assumptions and assignments. Except as otherwise
provided herein or agreed to by the Debtor and the applicable counterparty, each assumed
Executory Contract or Unexpired Lease shall include all modifications, amendments,
supplements, restatements, or other agreements related thereto, and all rights related thereto.
Modifications, amendments, supplements, and restatements to prepetition Executory Contracts
and Unexpired Leases that have been executed by the Debtor during the Chapter 11 Case shall
not be deemed to alter the prepetition nature of the Executory Contract or Unexpired Lease or the
validity, priority, or amount of any Claims that may arise in connection therewith. To the extent
applicable, no change of control (or similar provision) will be deemed to occur under any such
Executory Contract or Unexpired Lease.

If certain, but not all, of a contract counterparty’s Executory Contracts and/or Unexpired
Leases are rejected pursuant to the Plan, the Confirmation Order shall be a determination that
such counterparty’s Executory Contracts and/or Unexpired Leases that are being assumed
pursuant to the Plan are severable agreements that are not integrated with those Executory
Contracts and/or Unexpired Leases that are being rejected pursuant to the Plan. Parties seeking
to contest this finding with respect to their Executory Contracts and/or Unexpired Leases must
file a timely objection to the Plan on the grounds that their agreements are integrated and not
severable, and any such dispute shall be resolved by the Bankruptcy Court at the Confirmation
Hearing (to the extent not resolved by the parties prior to the Confirmation Hearing).

32



Case 19-34054-sgj11 Doc 945-1 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 40 of 60

B. Claims Based on Rejection of Executory Contracts or Unexpired L eases

Rejection Claims shall be classified as Convenience Claims or General Unsecured
Claims, as applicable, and shall be treated in accordance with ARTICLE 111 of this Plan.

C. Cure of Defaults for Assumed or Assigned Executory Contracts and Unexpired
Leases

Any monetary amounts by which any Executory Contract or Unexpired Lease to be
assumed or assigned hereunder is in default shall be satisfied, under section 365(b)(1) of the
Bankruptcy Code, by the Debtor upon assumption or assignment thereof, by payment of the
default amount in Cash as and when due in the ordinary course or on such other terms as the
parties to such Executory Contracts may otherwise agree. The Debtor may serve a notice on the
Committee and parties to Executory Contracts or Unexpired Leases to be assumed or assigned
reflecting the Debtor’s or Reorganized Debtor’s intention to assume or assign the Executory
Contract or Unexpired Lease in connection with this Plan and setting forth the proposed cure
amount (if any).

If a dispute regarding (1) the amount of any payments to cure a default, (2) the ability of
the Debtor, the Reorganized Debtor, or any assignee to provide “adequate assurance of future
performance” (within the meaning of section 365 of the Bankruptcy Code) under the Executory
Contract or Unexpired Lease to be assumed or assigned or (3) any other matter pertaining to
assumption or assignment, the cure payments required by section 365(b)(1) of the Bankruptcy
Code will be made following the entry of a Final Order or orders resolving the dispute and
approving the assumption or assignment.

Assumption or assignment of any Executory Contract or Unexpired Lease pursuant to the
Plan or otherwise and full payment of any applicable cure amounts pursuant to this ARTICLE
V.C shall result in the full release and satisfaction of any cure amounts, Claims, or defaults,
whether monetary or nonmonetary, including defaults of provisions restricting the change in
control or ownership interest composition or other bankruptcy-related defaults, arising under any
assumed or assigned Executory Contract or Unexpired Lease at any time prior to the effective
date of assumption or assignment. Any and all Proofs of Claim based upon Executory Contracts
or Unexpired Leases that have been assumed or assigned in the Chapter 11 Case, including
pursuant to the Confirmation Order, and for which any cure amounts have been fully paid
pursuant to this ARTICLE V.C, shall be deemed disallowed and expunged as of the Effective
Date without the need for any objection thereto or any further notice to or action, order, or
approval of the Bankruptcy Court.

33



Case 19-34054-sgj11 Doc 945-1 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 41 of 60

D. Assumption of Insurance Policies

Upon the Effective Date, the Reorganized Debtor will assume all of the Insurance
Policies pursuant to section 365(a) of the Bankruptcy Code and all such Insurance Policies shall
vest in the Reorganized Debtor. Unless previously effectuated by separate order entered by the
Bankruptcy Court, entry of the Confirmation Order will constitute the Bankruptcy Court’s
approval of the Debtor’s foregoing assumption of each of the Insurance Policies and all such
Insurance Policies shall continue in full force and effect thereafter in accordance with their
respective terms. Notwithstanding anything to the contrary contained in this Plan, confirmation
of this Plan will not impair or otherwise modify any rights of the Debtor or the Reorganized
Debtor under the Insurance Policies. To the extent that any Insurance Policy is not assumable, it
will be Reinstated.

ARTICLE VL
PROVISIONS GOVERNING DISTRIBUTIONS

A. Dates of Distributions

Except as otherwise provided in this Plan, on the Effective Date or as soon as reasonably
practicable thereafter (or if a Claim is not an Allowed Claim or Equity Interest on the Effective
Date, on the date that such Claim or Equity Interest becomes an Allowed Claim or Equity
Interest, or as soon as reasonably practicable thereafter), each Holder of an Allowed Claim or
Equity Interest against the Debtor shall receive the full amount of the distributions that this Plan
provides for Allowed Claims or Allowed Equity Interests in the applicable Class and in the
manner provided herein. If any payment or act under this Plan is required to be made or
performed on a date that is not on a Business Day, then the making of such payment or the
performance of such act may be completed on the next succeeding Business Day, but shall be
deemed to have been completed as of the required date. If and to the extent there are Disputed
Claims or Equity Interests, distributions on account of any such Disputed Claims or Equity
Interests shall be made pursuant to the provisions provided in this Plan. Except as otherwise
provided in this Plan, Holders of Claims and Equity Interests shall not be entitled to interest,
dividends or accruals on the distributions provided for therein, regardless of whether
distributions are delivered on or at any time after the Effective Date.

e
e
e
.
e
|
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Distribution Agent

The Distribution Agent shall be empowered to (a) effect all actions and execute all
agreements, instruments, and other documents necessary to perform its duties under this Plan;
(b) make all distributions contemplated hereby; (c) employ professionals to represent it with
respect to its responsibilities; and (d) exercise such other powers as may be vested in the
Distribution Agent by order of the Bankruptcy Court, pursuant to this Plan, or as deemed by the
Distribution Agent to be necessary and proper to implement the provisions hereof.

The Distribution Agent shall not have any obligation to make a particular distribution to a
specific Holder of an Allowed Claim if such Holder is also the Holder of a Disputed Claim.

C. Cash Distributions

Distributions of Cash may be made by wire transfer from a domestic bank, except that
Cash payments made to foreign creditors may be made in such funds and by such means as the
Distribution Agent determines are necessary or customary in a particular foreign jurisdiction.

Disputed Claims Reserve

Rounding of Payments

Whenever this Plan would otherwise call for, with respect to a particular Person, payment
of a fraction of a dollar, the actual payment or distribution shall reflect a rounding of such
fraction to the nearest whole dollar (up or down), with half dollars being rounded down. To the
extent that Cash to be distributed under this Plan remains undistributed as a result of the
aforementioned rounding, such Cash or stock shall be treated as “Unclaimed Property” under this
Plan.

35
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F. De Minimis Distribution

Except as to any Allowed Claim that is Unimpaired under this Plan, none of the Debtor,
the Reorganized Debtor, or the Distribution Agent shall have any obligation to make any Plan
Distributions with a value of less than $100, unless a written request therefor is received by the
Distribution Agent from the relevant recipient at the addresses set forth in ARTICLE VI.1 hereof
within 120 days after the later of the (i) Effective Date and (ii) the date such Claim becomes an

Allowed Claim. |

G. Distributions on Account of Allowed Claims

Except as otherwise agreed by the Holder of a particular Claim or as provided in this
Plan, all distributions shall be made pursuant to the terms of this Plan and the Confirmation
Order. Except as otherwise provided in this Plan, distributions to any Holder of an Allowed
Claim shall, to the extent applicable, be allocated first to the principal amount of any such
Allowed Claim, as determined for U.S. federal income tax purposes and then, to the extent the
consideration exceeds such amount, to the remainder of such Claim comprising accrued but
unpaid interest, if any (but solely to the extent that interest is an allowable portion of such
Allowed Claim).

H. General Distribution Procedures

l. Address for Delivery of Distributions

Distributions to Holders of Allowed Claims, to the extent provided for under this Plan,
shall be made (1) at the addresses set forth in any written notices of address change delivered to
the Debtor and the Distribution Agent; (2) at the address set forth on any Proofs of Claim Filed
by such Holders (to the extent such Proofs of Claim are Filed in the Chapter 11 Case), (2), or (3)
at the addresses in the Debtor’s books and records.

If there is any conflict or discrepancy between the addresses set forth in (1) through (3) in
the foregoing sentence, then (i) the address in Section (2) shall control; (ii) if (2) does not apply,
the address in (1) shall control, and (iii) if (1) does not apply, the address in (3) shall control.

J. Undeliverable Distributions and Unclaimed Property
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K. Withholding Taxes

In connection with this Plan, to the extent applicable, the Distribution Agent shall comply
with all tax withholding and reporting requirements imposed on them by any Governmental Unit,
and all distributions made pursuant to this Plan shall be subject to such withholding and
reporting requirements. The Distribution Agent shall be entitled to deduct any U.S. federal, state
or local withholding taxes from any Cash payments made with respect to Allowed Claims, as
appropriate. As a condition to receiving any distribution under this Plan, the Distribution Agent
may require that the Holder of an Allowed Claim entitled to receive a distribution pursuant to
this Plan provide such Holder’s taxpayer identification number and such other information and
certification as may be deemed necessary for the Distribution Agent to comply with applicable
tax reporting and withholding laws. If a Holder fails to comply with such a request within one
year, such distribution shall be deemed an unclaimed distribution. Any amounts withheld
pursuant hereto shall be deemed to have been distributed to and received by the applicable
recipient for all purposes of this Plan.

L. Setoffs

M. Surrender of Cancelled Instruments or Securities

As a condition precedent to receiving any distribution pursuant to this Plan on account of
an Allowed Claim evidenced by negotiable instruments, securities, or notes canceled pursuant to
ARTICLE IV of this Plan, the Holder of such Claim will tender the applicable negotiable
instruments, securities, or notes evidencing such Claim (or a sworn affidavit identifying the

37



Case 19-34054-sgj11 Doc 945-1 Filed 08/12/20 Entered 08/12/20 20:31:12 Page 45 of 60

negotiable instruments, securities, or notes formerly held by such Holder and certifying that they
have been lost), to the Distribution Agent unless waived in writing by the Distribution Agent.

N. Lost, Stolen, Mutilated or Destroyed Securities

In addition to any requirements under any applicable agreement and applicable law, any
Holder of a Claim or Equity Interest evidenced by a security or note that has been lost, stolen,
mutilated, or destroyed will, in lieu of surrendering such security or note to the extent required
by this Plan, deliver to the Distribution Agent: (i) evidence reasonably satisfactory to the
Distribution Agent of such loss, theft, mutilation, or destruction; and (ii) such security or
indemnity as may be required by the Distribution Agent to hold such party harmless from any
damages, liabilities, or costs incurred in treating such individual as a Holder of an Allowed
Claim or Equity Interest. Upon compliance with ARTICLE VI.N of this Plan as determined by
the Distribution Agent, by a Holder of a Claim evidenced by a security or note, such Holder will,
for all purposes under this Plan, be deemed to have surrendered such security or note to the
Distribution Agent.

ARTICLE VII.
PROCEDURES FOR RESOLVING CONTINGENT,
UNLIQUIDATED AND DISPUTED CLAIMS

A. Filing of Proofs of Claim

Unless such Claim appeared in the Schedules and is not listed as disputed, contingent, or
unliquidated, or such Claim has otherwise been Allowed or paid, each Holder of a Claim was
required to file a Proof of Claim on or prior to the Bar Date.

B. Disputed Claims

C. Procedures Regarding Disputed Claims or Disputed Equity Interests

No payment or other distribution or treatment shall be made on account of a Disputed
Claim or Disputed Equity Interest, even if a portion of the Claim is not disputed, unless and until
such Disputed Claim or Disputed Equity Interest becomes an Allowed Claim and the amount of
such Allowed Claim is determined by order of the Bankruptcy Court or by stipulation between
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D. Allowance of Claims and Equity Interests

Following the date on which a Disputed Claim or Disputed Equity Interest becomes an
Allowed Claim or Equity Interest after the Distribution Date, the Distribution Agent shall make a
distribution to the Holder of such Allowed Claim or Equity Interest in accordance with the Plan.

3. Disallowance of Claims

Any Claims or Equity Interests held by Entities from which property is recoverable under
sections 542, 543, 550, or 553 of the Bankruptcy Code, or that are a transferee of a transfer
avoidable under sections 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy
Code, shall be deemed disallowed pursuant to section 502(d) of the Bankruptcy Code, and
holders of such Claims or Interests may not receive any distributions on account of such Claims
or Interests until such time as such Causes of Action against that Entity have been settled or a
Bankruptcy Court Order with respect thereto has been entered and all sums due, if any, to the
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EXCEPT AS OTHERWISE PROVIDED HEREIN OR AS AGREED TO mllllEE

e
ANY AND ALL PROOFS OF CLAIM FILED AFTER THE BAR DATE SHALL BE
DEEMED DISALLOWED AND EXPUNGED AS OF THE EFFECTIVE DATE
WITHOUT ANY FURTHER NOTICE TO OR ACTION, ORDER, OR APPROVAL OF
THE BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS MAY NOT
RECEIVE ANY DISTRIBUTIONS ON ACCOUNT OF SUCH CLAIMS, UNLESS SUCH
LATE PROOF OF CLAIM HAS BEEN DEEMED TIMELY FILED BY A FINAL
ORDER.

ARTICLE VIII.
EFFECTIVENESS OF THIS PLAN

A. Conditions Precedent to the Effective Date

The Effective Date of this Plan will be conditioned upon the satisfaction or waiver by the
Debtor (and, to the extent such condition requires the consent of the Committee, the consent of
the Committee with such consent not to be unreasonably withheld), pursuant to the provisions of
ARTICLE VIII.B of this Plan of the following:

e This Plan and the Plan Documents, including the
and all schedules, documents,
supplements and exhibits to this Plan shall have been Filed in form and substance
reasonably acceptable to the Debtor and the Committee.

e The Confirmation Order shall have been entered, not subject to stay pending appeal,
and shall be in form and substance reasonably acceptable to the Debtor and the
Committee.

SN
o
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e All documents and agreements necessary to implement this Plan, including without

limitation, |

in each case in form and substance

reasonably acceptable to the Debtor and the Committee, shall have (a) been tendered

for delivery, and (b) been effected by, executed by, or otherwise deemed binding

upon, all Entities party thereto and shall be in full force and effect. All conditions

precedent to such documents and agreements shall have been satisfied or waived
pursuant to the terms of such documents or agreements.

e All authorizations, consents, actions, documents, approvals (including any
governmental approvals), certificates and agreements necessary to implement this
Plan, |
I (5. Shal| have been
obtained, effected or executed and delivered to the required parties and, to the extent

required, filed with the applicable governmental units in accordance with applicable

laws and any applicable waiting periods shall have expired without any action being
taken or threatened by any competent authority that would restrain or prevent
effectiveness or consummation of the Restructuring.

B. Waiver of Conditions

C. Effect of Non-Occurrence of Conditions to Effectiveness

Unless waived as set forth in ARTICLE VII11.B, if the Effective Date of this Plan does not
occur within twenty calendar days of entry of the Confirmation Order, the Debtor may withdraw
this Plan and, if withdrawn, the Plan shall be of no further force or effect.

D. Dissolution of the Committee
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ARTICLE IX.
EXCULPATION, INJUNCTION AND RELATED PROVISIONS

A. General

Notwithstanding anything contained in the Plan to the contrary, the allowance,
classification and treatment of all Allowed Claims and Equity Interests and their respective
distributions and treatments under the Plan shall take into account the relative priority and rights
of the Claims and the Equity Interests in each Class in connection with any contractual, legal and
equitable subordination rights relating thereto whether arising under general principles of
equitable subordination, section 510 of the Bankruptcy Code, or otherwise.

B. Discharge of Claims

To the fullest extent provided under section 1141(d)(1)(A) and other applicable
provisions of the Bankruptcy Code, except as otherwise expressly provided by this Plan or the
Confirmation Order, all consideration distributed under this Plan will be in exchange for, and in
complete satisfaction, settlement, discharge, and release of, all Claims and Equity Interests of
any kind or nature whatsoever against the Debtor or any of its Assets or properties, and
regardless of whether any property will have been distributed or retained pursuant to this Plan on
account of such Claims or Equity Interests. Except as otherwise expressly provided by this Plan
or the Confirmation Order, upon the Effective Date, the Debtor and its Estate will be deemed
discharged and released under and to the fullest extent provided under section 1141(d)(1)(A) and
other applicable provisions of the Bankruptcy Code from any and all Claims and Equity Interests
of any kind or nature whatsoever, including, but not limited to, demands and liabilities that arose
before the Confirmation Date, and all debts of the kind specified in section 502(g), 502(h), or
502(i) of the Bankruptcy Code.

C. Exculpation

To the maximum extent permitted by applicable law, no Exculpated Party will have or
incur, and each Exculpated Party is hereby exculpated from, any claim, obligation, suit,
judgment, damage, demand, debt, right, Cause of Action, remedy, loss, and liability for conduct
occurring on or after the Petition Date in connection with or arising out of (i) the filing and
administration of the Chapter 11 Case; (ii) the negotiation and pursuit of the Disclosure
Statement, the Plan, or the solicitation of votes for, or confirmation of, the Plan; (iii) the funding
or consummation of the Plan (including the Plan Supplement) or any related agreements,
instruments, or other documents, the solicitation of votes on the Plan, the offer, issuance, and
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Plan Distribution of any securities issued or to be issued pursuant to the Plan,

whether or not such Plan Distributions occur following the Effective
Date; (iv) the implementation of the Plan; and (v) any negotiations, transactions, and
documentation in connection with the foregoing clauses (i)-(v); provided, however, the
foregoing will not apply to any acts or omissions of an Exculpated Party arising out of or related
to acts or omissions that constitute bad faith, fraud, gross negligence, criminal misconduct, or
willful misconduct. This exculpation shall be in addition to, and not in limitation of, all other
releases, indemnities, exculpations, any other applicable law or rules, or any other provisions of
this Plan, including ARTICLE IV.C.2, protecting such Exculpated Parties from liability.

D. Releases by the Debtor

On and after the Effective Date, each Released Party is deemed to be, hereby

conclusively, absolutely, unconditionally, irrevocably, and forever released and discharged by
the Debtor and the Estate, in each case on behalf of themselves and their respective successors,
assigns, and representatives,
I o any and all Causes of Action, including any derivative claims, asserted on behalf
of the Debtor, whether known or unknown, foreseen or unforeseen, matured or unmatured,
existing or hereafter arising, in law, equity, contract, tort or otherwise, that the Debtor or the
Estate would have been legally entitled to assert in their own right (whether individually or
collectively) or on behalf of the holder of any Claim against, or Interest in, a Debtor or other
Person. Notwithstanding anything contained herein to the contrary, the foregoing release does
not release (i) any obligations of any party under the Plan or any document, instrument, or
agreement executed to implement the Plan, (ii) the rights or obligations of any current employee
of the Debtor under any employment agreement or plan, (iii) the rights of the Debtor with respect
to any confidentiality provisions or covenants restricting competition in favor of the Debtor
under any employment agreement with a current or former employee of the Debtor, or (iv) any
Causes of Action arising from willful misconduct, criminal misconduct, actual fraud, or gross
negligence of such applicable Released Party as determined by Final Order of the Bankruptcy
Court or any other court of competent jurisdiction.

E. Preservation of Rights of Action

1. Maintenance of Causes of Action
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2. Preservation of All Causes of Action Not Expressly Settled or Released

Unless a Cause of Action against a Holder of a Claim or an Equity Interest or other Entity
is expressly waived, relinquished, released, compromised or settled in this Plan or any Final
Order (including, without limitation, the Confirmation Order), such Cause of Action is expressly
reserved for later adjudication
(including, without limitation, Causes of Action not specifically identified or of which the
Debtor may presently be unaware or that may arise or exist by reason of additional facts or
circumstances unknown to the Debtor at this time or facts or circumstances that may change or
be different from those the Debtor now believes to exist) and, therefore, no preclusion doctrine,
including, without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion,
claim preclusion, waiver, estoppel (judicial, equitable or otherwise) or laches will apply to such
Causes of Action as a consequence of the confirmation, effectiveness, or consummation of this
Plan based on the Disclosure Statement, this Plan or the Confirmation Order, except where such
Causes of Action have been expressly released in this Plan or any other Final Order (including,

without limitation, the Confirmation Order). I
e
[
e

F. Injunction

Upon entry of the Confirmation Order, all holders of Claims and Equity Interests and
other parties in interest, along with their respective Related Persons, shall be enjoined from
taking any actions to interfere with the implementation or consummation of the Plan.

Except as expressly provided in the Plan, the Confirmation Order, or a separate order of
the Bankruptcy Court, all Entities who have held, hold, or may hold Claims against or Equity
Interests in the Debtor (whether proof of such Claims or Equity Interests has been filed or not
and whether or not such Entities vote in favor of, against or abstain from voting on the Plan or
are presumed to have accepted or deemed to have rejected the Plan) and other parties in interest,
along with their respective Related Persons, are permanently enjoined, on and after the Effective
Date, with respect to such Claims and Equity Interests, from (i) commencing, conducting, or
continuing in any manner, directly or indirectly, any suit, action, or other proceeding of any kind
(including any proceeding in a judicial, arbitral, administrative or other forum) against or

affecting the |

e
B (i) enforcing, levying, attaching (including any prejudgment attachment),
collecting, or otherwise recovering by any manner or means, whether directly or indirectly, any

judgment, award, decree, or order against il I I HEE B B
e
I (iii) Creating, perfecting, or otherwise
enforcing in any manner, directly or indirectly, any encumbrance of any kind against | N
e
I (V')
asserting any right of setoff, directly or indirectly, against any obligation due from N
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L ——————————— ——————————
I o (V) acting or proceeding in any manner, in any place whatsoever, that
does not conform to or comply with the provisions of the Plan.

The injunctions set forth herein shall extend to any successors of N

I d their respective property and interests in
property.

G. Term of Injunctions or Stays

Unless otherwise provided in this Plan, the Confirmation Order, or in a Final Order of the
Bankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Case
under section 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the
Confirmation Date, shall remain in full force and effect until the later of the Effective Date and
the date indicated in the order providing for such injunction or stay.

ARTICLE X.
BINDING NATURE OF PLAN

On the Effective Date, and effective as of the Effective Date, the Plan, including, without
limitation, the provisions in ARTICLE IX, will bind, and will be deemed binding upon, all
Holders of Claims against and Equity Interests in the Debtor and such Holder’s respective
successors and assigns, to the maximum extent permitted by applicable law, notwithstanding
whether or not such Holder will receive or retain any property or interest in property under the
Plan. All Claims and Debts shall be fixed and adjusted pursuant to this Plan. The Plan shall also
bind any taxing authority, recorder of deeds, or similar official for any county, state,
Governmental Unit or parish in which any instrument related to the Plan or related to any
transaction contemplated thereby is to be recorded with respect to nay taxes of the kind specified
in Bankruptcy Code section 1146(a).

ARTICLE XI.
RETENTION OF JURISDICTION

Pursuant to sections 105 and 1142 of the Bankruptcy Code and notwithstanding the entry
of the Confirmation Order and the occurrence of the Effective Date, the Bankruptcy Court shall,
after the Effective Date, retain such jurisdiction over the Chapter 11 Case and all Entities with
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respect to all matters related to the
and this Plan as legally permissible, including, without limitation, jurisdiction to:

e allow, disallow, determine, liquidate, classify, estimate or establish the priority,
secured, unsecured, or subordinated status of any Claim or Equity Interest, including,
without limitation, the resolution of any request for payment of any Administrative
Expense Claim and the resolution of any and all objections to the allowance or
priority of any Claim or Equity Interest;

e grant or deny any applications for allowance of compensation or reimbursement of
expenses authorized pursuant to the Bankruptcy Code or this Plan, for periods ending
on or before the Effective Date; provided, however, that, from and after the Effective
Date, the Reorganized Debtor shall pay Professionals in the ordinary course of
business for any work performed after the Effective Date subject to the terms of this
Plan and the Confirmation Order, and such payment shall not be subject to the
approval of the Bankruptcy Court;

e make any determination with respect to a claim or cause of action against a Plan Party
as set forth in ARTICLE IX;

e resolve any claim or cause of action against an Exculpated Party or Plan Party arising
from or related to the Chapter 11 Case, the negotiation of this Plan, the administration
of the Plan or property to be distributed under the Plan, the wind down of the business
of the Debtor or Reorganized Debtor, or the transactions in furtherance of the
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e resolve any issues related to any matters adjudicated in the Chapter 11 Case;

e ensure that distributions to Holders of Allowed Claims and Allowed Equity Interests
are accomplished pursuant to the provisions of this Plan;

e enter such orders as may be necessary or appropriate to implement, effectuate, or
consummate the provisions of this Plan, the Plan Documents, and all other contracts,
instruments, releases, and other agreements or documents adopted in connection with
this Plan, the Plan Documents, or the Disclosure Statement;

e resolve any cases, controversies, suits or disputes that may arise in connection with
the implementation, effectiveness, consummation, interpretation, or enforcement of
this Plan or any Entity’s obligations incurred in connection with this Plan;

e issue injunctions and enforce them, enter and implement other orders or take such
other actions as may be necessary or appropriate to restrain interference by any Entity
with implementation, effectiveness, consummation, or enforcement of this Plan,
except as otherwise provided in this Plan;

e enforce the terms and conditions of this Plan and the Confirmation Order;

e resolve any cases, controversies, suits or disputes with respect to the release,
exculpation, indemnification, and other provisions contained herein and enter such
orders or take such others actions as may be necessary or appropriate to implement or
enforce all such releases, injunctions and other provisions;

e enter and implement such orders or take such others actions as may be necessary or
appropriate if the Confirmation Order is modified, stayed, reversed, revoked or
vacated,

e resolve any other matters that may arise in connection with or relate to this Plan, the
Disclosure Statement, the Confirmation Order, the Plan Documents, or any contract,
instrument, release, indenture or other agreement or document adopted in connection
with this Plan or the Disclosure Statement; and

e enter an order concluding or closing the Chapter 11 Case after the Effective Date.
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ARTICLE XII.
MISCELLANEOUS PROVISIONS

A. Payment of Statutory Fees and Filing of Reports

B. Modification of Plan

Effective as of the date hereof and subject to the limitations and rights contained in this
Plan: (a) the Debtor reserves the right, in accordance with the Bankruptcy Code and the
Bankruptcy Rules, to amend or modify this Plan prior to the entry of the Confirmation Order
with the consent of the Committee, such consent not to be unreasonably withheld; and (b) after
the entry of the Confirmation Order, the Debtor may, after notice and hearing and entry of an
order of the Bankruptcy Court, amend or modify this Plan, in accordance with section 1127(b) of
the Bankruptcy Code or remedy any defect or omission or reconcile any inconsistency in this
Plan in such manner as may be necessary to carry out the purpose and intent of this Plan.

C. Revocation of Plan

The Debtor reserves the right to revoke or withdraw this Plan prior to the Confirmation
Date and to File a subsequent chapter 11 plan with the consent of the Committee. If the Debtor
revokes or withdraws this Plan prior to the Confirmation Date, then: (i) this Plan shall be null
and void in all respects; (ii) any settlement or compromise embodied in this Plan, assumption of
Executory Contracts or Unexpired Leases effected by this Plan and any document or agreement
executed pursuant hereto shall be deemed null and void except as may be set forth in a separate
order entered by the Bankruptcy Court; and (iii) nothing contained in this Plan shall:
(a) constitute a waiver or release of any Claims by or against, or any Equity Interests in, the
Debtor or any other Entity; (b) prejudice in any manner the rights of the Debtor or any other
Entity; or (c) constitute an admission, acknowledgement, offer or undertaking of any sort by the
Debtor or any other Entity.

D. Entire Agreement

Except as otherwise described herein, this Plan supersedes all previous and
contemporaneous negotiations, promises, covenants, agreements, understandings, and
representations on such subjects, all of which have become merged and integrated into this Plan.
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Closing of Chapter 11 Case

Successors and Assigns

G. Reservation of Rights
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H. Further Assurances

l. Severability

If, prior to the Confirmation Date, any term or provision of this Plan is determined by the
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court will have the
power to alter and interpret such term or provision to make it valid or enforceable to the
maximum extent practicable, consistent with the original purpose of the term or provision held to
be invalid, void, or unenforceable, and such term or provision will then be applicable as altered
or interpreted. Notwithstanding any such holding, alteration or interpretation, the remainder of
the terms and provisions of this Plan will remain in full force and effect and will in no way be
affected, impaired, or invalidated by such holding, alteration, or interpretation. The
Confirmation Order will constitute a judicial determination and will provide that each term and
provision of this Plan, as it may have been altered or interpreted in accordance with the
foregoing, is valid and enforceable pursuant to its terms.

J. Service of Documents
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K. Exemption from Certain Transfer Taxes Pursuant to Section 1146(a) of the

Bankruptcy Code

To the extent permitted by applicable law, pursuant to section 1146(a) of the Bankruptcy
Code, any transfers of property pursuant hereto shall not be subject to any Stamp or Similar Tax
or governmental assessment in the United States, and the Confirmation Order shall direct the
appropriate federal, state or local governmental officials or agents or taxing authority to forego
the collection of any such Stamp or Similar Tax or governmental assessment and to accept for
filing and recordation instruments or other documents pursuant to such transfers of property
without the payment of any such Stamp or Similar Tax or governmental assessment. Such
exemption specifically applies, without limitation, to (i) all actions, agreements and documents
necessary to evidence and implement the provisions of and the distributions to be made under
this Plan; (ii) the maintenance or creation of security or any Lien as contemplated by this Plan;
and (iii) assignments, sales, or transfers executed in connection with any transaction occurring
under this Plan.

L. Governing Law

Except to the extent that the Bankruptcy Code, the Bankruptcy Rules or other federal
law is applicable, or to the extent that an exhibit or schedule to this Plan provides otherwise,
the rights and obligations arising under this Plan shall be governed by, and construed and
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enforced in accordance with, the laws of Texas, without giving effect to the principles of

conflicts of law of such jurisdiction; |

M. Tax Reporting and Compliance

The Debtor is hereby authorized to request an expedited determination under
section 505(b) of the Bankruptcy Code of the tax liability of the Debtor is for all taxable periods
ending after the Petition Date through, and including, the Effective Date.

N. Exhibits and Schedules

All exhibits and schedules to this Plan, if any, including the Exhibits and the Plan
Documents, are incorporated and are a part of this Plan as if set forth in full herein.

O. Controlling Document

In the event of an inconsistency between this Plan and any other instrument or document
created or executed pursuant to this Plan, or between this Plan and the Disclosure Statement, this
Plan shall control. The provisions of this Plan, the Disclosure Statement, and any Plan
Document, on the one hand, and of the Confirmation Order, on the other hand, shall be construed
in a manner consistent with each other so as to effectuate the purposes of each; provided,
however, that if there is determined to be any inconsistency between any provision of this Plan,
the Disclosure Statement, and any Plan Document, on the one hand, and any provision of the
Confirmation Order, on the other hand, that cannot be so reconciled, then, solely to the extent of
such inconsistency, the provisions of the Confirmation Order shall govern, and any such
provisions of the Confirmation Order shall be deemed a modification of this Plan, the Disclosure
Statement, and the Plan Documents, as applicable.

[Remainder of Page Intentionally Blank]
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