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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
F21 OPCO, LLC, et al.,! Case No. 25-10469 ()
Debtors. (Joint Administration Requested)

DEBTORS’ MOTION FOR ENTRY OF (I) INTERIM ORDER AUTHORIZING (A) THE
CONDUCT OF THE STORE CLOSING SALES, WITH SUCH SALES TO BE FREE
AND CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES AND (B) GRANTING
RELATED RELIEF, AND (II) FINAL ORDER AUTHORIZING (A) THE DEBTORS TO
ASSUME THE AGENCY AGREEMENT, (B) THE CONDUCT OF THE STORE
CLOSING SALES, WITH SUCH SALES TO BE FREE AND CLEAR OF ALL LIENS,
CLAIMS, AND ENCUMBRANCES, AND (C) GRANTING RELATED RELIEF

F21 OpCo, LLC and its debtor affiliates, as debtors and debtors in possession (collectively,

the “Debtors”) in the above-captioned chapter 11 cases (these “Chapter 11 Cases”), hereby

submit this motion (this “Motion”) for entry of interim and final orders, substantially in the forms

attached hereto as Exhibit A (the “Interim Order”) and Exhibit B (the “Final Order” and,

together with the Interim Order, the “Proposed Orders”), (a) authorizing the Debtors, upon entry

of the Final Order, to assume the Letter Agreement Governing Inventory Disposition dated

November 5, 2024 (the “Initial Agreement”) by and between F21 OpCo, LLC (“F21” or

“Merchant”) and Hilco Merchant Resources, LLC (“Hilco”), the First Amendment to Letter

Agreement dated December 10, 2024 (the “First Amendment”) by and between F21 and Hilco,

and the Second Amendment to Letter Agreement (the “Second Amendment” and, collectively

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
F21 OpCo, LLC (8773); F21 Puerto Rico, LLC (5906); and F21 GiftCo Management, LLC (6412). The Debtors’
address for purposes of service in these Chapter 11 Cases is 110 East 9th Street, Suite A500, Los Angeles, CA

90079.
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with the Initial Agreement and the First Amendment, the “Agency Agreement”),” dated

February 12, 2025, by and between F21 on the one hand, and a contractual joint venture composed
of Hilco, Gordon Brothers Retail Partners, LLC, and SB360 Capital Partners, LLC (collectively,
the “Agent”), on the other hand, a copy of which is attached as Exhibit 1 to each of the Proposed
Orders, (b) authorizing the Debtors to conduct store closing or similar themed sales in accordance
with the terms of the Agency Agreement and the Store Closing Sales guidelines (the “Sale
Guidelines”), a copy of which is attached as Exhibit 2 to each of the Proposed Orders, with such
sales to be free and clear of all liens, claims, and encumbrances, and (c) granting certain related
relief. In support of this Motion, the Debtors rely upon, and incorporate by reference, the
Declaration of Stephen Coulombe in Support of Chapter 11 Petitions and First Day Pleadings (the

“First Day Declaration”),’ filed contemporaneously herewith. In further support of this Motion,

the Debtors respectfully state as follows:

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the “Court”) has
jurisdiction to consider this Motion under 28 U.S.C. § 1334 and the Amended Standing Order of
Reference from the United States District Court for the District of Delaware dated as of
February 29, 2012. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Under Rule
9013-1(f) of the Local Rules of the United States Bankruptcy Court for the District of Delaware
(the “Local Rules”), the Debtors consent to the entry of a final order by the Court in connection

with this Motion to the extent that it is later determined that the Court, absent consent of the parties,

Pursuant to this Motion, the Debtors seek, in the Interim Order, confirmation that the Agency Agreement is
operative and effective, and in the Final Order, authorization to assume the Agency Agreement.

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
First Day Declaration or the Agency Agreement, as applicable.
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cannot enter final orders or judgments in connection herewith consistent with Article III of the
United States Constitution.

2. Venue of these Chapter 11 Cases and this Motion in this district is proper under
28 U.S.C. §§ 1408 and 1409.

3. The statutory and legal predicates for the relief requested herein are sections 105,
363, 365, 364 and 554 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532

(the “Bankruptcy Code”) and Rules 2002, 6003, and 6004 of the Federal Rules of Bankruptcy

Procedure (the “Bankruptcy Rules”).

BACKGROUND

I. GENERAL BACKGROUND

4. On the date hereof (the “Petition Date”), the Debtors filed voluntary petitions in
the Court commencing these Chapter 11 Cases. The Debtors continue to manage and operate their
businesses as debtors in possession under sections 1107 and 1108 of the Bankruptcy Code. No
trustee or examiner has been requested and no committee has been appointed in these Chapter 11
Cases.

5. The factual background regarding the Debtors, including their business operations,
their capital and debt structures, and the events leading to the filing of these Chapter 11 Cases, is
set forth in detail in the First Day Declaration. Simultaneously herewith, the Debtors have filed a
motion seeking to have these Chapter 11 Cases jointly administered for procedural purposes only
pursuant to Bankruptcy Rule 1015(b).

II. THE DEBTORS’ PREPETITION STORE CLOSING SALES EFFORTS

6. As described in more detail in the First Day Declaration, the Debtors’ business
operations have been negatively impacted in recent years by challenges affecting many peer

retailers including, among other things, inflationary pressures, decreased consumer discretionary
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spending, contracting margins, and shifting customer preferences. In this context, in late 2024,
the Debtors and their advisors began exploring restructuring alternatives.

7. In November 2024, to address immediate liquidity issues, F21 and Hilco entered
into the Initial Agreement, which set forth the terms on which Hilco would oversee liquidation of
inventory and merchandise at eleven of F21’s most underperforming brick and mortar retail

locations (the “Initial Closing Stores”). The sales at the Initial Closing Stores commenced on

November 7, 2024, and concluded prior to the Petition Date.
8. On December 10, 2024, F21 and Hilco entered into the First Amendment to add

seven (7) stores to the list of Initial Closing Stores (the “Additional Initial Closing Stores”). The

sales at the Additional Initial Closing Stores commenced on December 12, 2024, and concluded
prior to the Petition Date. In connection therewith, the Debtors surrendered the Initial Closing
Stores and Additional Initial Closing Stores to applicable landlords prior to the Petition Date.

III. THE AGENCY AGREEMENT

0. Once it was determined that the Debtors would likely seek the protection of the
Court and wind down their operations in connection therewith, the Debtors began soliciting
proposals from national liquidation firms interested in overseeing the contemplated store closing

process (the “Store Closing Sales”) for the Debtors’ remaining stores prior to and during these

Chapter 11 Cases (collectively, the “Closing Stores™). After evaluating all available options, the

Debtors, in consultation with their advisors, selected the Agent, which is comprised of three
leading and reputable firms that, collectively, have the expertise and capacity to conduct the Store
Closing Sales, and entered into the Second Amendment memorializing the terms on which the
Agent will serve as the exclusive liquidator for the Debtors. Consistent with the final amendment
to the Agency Agreement, the initial wave of the Store Closing Sales commenced at the Closing

Stores on or about February 14, 2025 (the “Sale Commencement Date”), and the second wave of
32647456.12
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Store Closing Sales commenced on or about February 27, 2025. For all Store Closing Sales, it is

contemplated that they will conclude no later than April 30, 2025 (the “Sale Termination Date”),

provided, however, that F21 and the Agent may mutually agree in writing to extend or terminate
a Store Closing Sales at any Closing Store prior to the Sale Termination Date, and that different
Closing Stores may have different Sale Commencement Dates or Sale Termination Dates,
respectively. The Agency Agreement also provides that, during the Sale Term, the Agent may sell
certain Store Closing Assets through wholesale channels.

10.  In selecting the Agent, the Debtors concluded, in their business judgment, that
(a) the Agent’s services are necessary (i) for a seamless and efficient large-scale store closing
process, as is contemplated by this Motion, and (ii) to maximize the value of the saleable inventory
located in the Closing Stores as of the Sale Commencement Date or shipped to the Closing Stores
from the Debtors’ distribution center (as defined in greater detail in the Agency Agreement, the
“Merchandise”, as further defined below) during the period between the Sale Commencement
Date and the Sale Termination Date (the “Sale Term”), and the associated furniture, fixtures, and
equipment (as defined in the Agency Agreement, the “FF&E” and, together with the Merchandise,

the “Store Closing Assets’), and (b) the Agent is qualified and capable of performing the required

tasks in a value-maximizing manner.
11. The Debtors and their advisors have worked with the Agent to determine which, if

any, programs and policies governing customer transactions (the “Customer Programs’) should

continue during the Sale Term. To that end, the Debtors have determined to continue certain
customer programs as described in the Debtors’ Motion for Entry of Interim and Final Orders
(1) Authorizing Maintenance, Administration, and Continuation of Debtors’ Customer Programs

and (II) Granting Related Relief tiled contemporaneously herewith (the “Customer Programs
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Motion™). Given the current strategy, and as set forth in the Customer Programs Motion, the
Debtors seek authority to honor their gift card obligations through and including April 15, 2025

(the “Gift Card Termination Date”), which is thirty days from the Petition Date. No later than

February 27, 2025, the Debtors stopped selling gift cards at their store point-of-sales and on their
ecommerce website. At that time or shortly thereafter, the Debtors posted conspicuous signage at
their stores advising customers that gift cards would be honored through the Gift Card Termination
Date, and a banner was placed on the Debtors’ website advising online customers in the same
manner.

12.  Additionally, as described in the Debtors’ Motion for Entry of Interim and Final
Orders (I) Authorizing the Debtors to Pay and Honor Certain (A) Prepetition Wages, Benefits,
and Other Compensation Obligations; (B) Prepetition Employee Business Expenses; (C) Bonus
Program Obligations,; and (D) Workers’ Compensation Obligations; (II) Authorizing Banks to
Honor and Process Checks and Transfers Related to Such Obligations; and (I1I) Granting Related

Relief (the “Wages Motion”) filed contemporaneously herewith, the Debtors have worked with

the Agent to implement a retention program designed to retain non-insider full-time store managers
and supervisors during the Store Closing Sale. The Debtors are seeking approval of such bonus

program in connection with the Wages Motion.

13. The material terms of the Agency Agreement are described in the summary chart
below.*
Provision Description
Merchandise “Merchandise” shall mean all goods, saleable in the ordinary course, located in the

Closing Stores on the Sale Commencement Date or goods that, upon mutual agreement
between the Parties, Merchant ships to the Closing Stores subsequent to the Sale

4 To the extent that this summary differs in any way from the terms set forth in the Agency Agreement, the terms

of the Agency Agreement shall control.

32647456.12



Case 25-10469 Doc 14 Filed 03/17/25 Page 7 of 116

Provision

Description

Commencement Date for inclusion in the Store Closing Sales.

“Merchandise” does not mean and shall not include: (a) goods that belong to sublessees,
licensees or concessionaires of Merchant; (b) FF&E; or (c) damaged or defective
merchandise that cannot be sold.

Sale Term

Agent shall complete the Store Closing Sales at each Closing Store no later than April
30, 2025, unless mutually extended by Debtors and Agent.

Agent’s Undertakings

During the Sale Term, Agent shall, in collaboration with Merchant, (a) provide
qualified Supervisors engaged by Agent to oversee the management of the Closing
Stores; (b) determine appropriate point-of-sale and external advertising for the Closing
Stores, approved in advance by Merchant; (c) determine appropriate discounts of
Merchandise, staffing levels for the Closing Stores, approved in advance by Merchant,
and appropriate bonus and incentive programs, if any, for the Closing Stores’
employees, approved in advance by Merchant; (d) oversee display of Merchandise for
the Closing Stores; (e) to the extent that information is available, evaluate sales of
Merchandise by category and sales reporting and monitor expenses; (f) maintain the
confidentiality of all proprietary or non-public information regarding Merchant in
accordance with the provisions of the confidentiality agreement signed by the Parties;
(g) assist Merchant in connection with managing and controlling loss prevention and
employee relations matters; (h) determine the necessity for obtaining any applicable
permits and governmental approvals to conduct the Store Closing Sales, including
working with Merchant to obtain each in a timely and orderly fashion and preparing or
causing to be prepared all forms necessary to assist in Merchant’s securing any
applicable permits and governmental approvals necessary to conduct the Store Closing
Sales, the costs and expenses of which shall be paid by Merchant and shall be in
addition to the costs and expenses set forth on the Expense Budget; (i) implement
Agent’s affiliate CareerFlex program for Merchant’s Closing Store level and other
employees; (j) include Additional Agent Goods (as defined in the Agency Agreement)
in the Store Closing Sales in the Agent’s discretion under the terms set forth in the
Agency Agreement; and (k) provide such other related services deemed necessary or
appropriate by Merchant and Agent.

The Merchant shall have no liability to the Supervisors for wages, benefits, severance
pay, termination pay, vacation pay, pay in lieu of notice of termination or any other
liability arising from Agent’s hiring or engagement of the Supervisors, and the
Supervisors shall not be considered employees of Merchant.

Merchant’s
Undertakings

During the Sale Term, Merchant shall (a) be the employer of the Closing Stores’
employees, other than the Supervisors; (b) pay all taxes, costs, expenses, accounts
payable, and other liabilities relating to the Closing Stores, the Closing Stores’
employees and other representatives of Merchant; (c¢) prepare and process all tax forms
and other documentation; (d) collect all sales taxes and pay them to the appropriate
taxing authorities for the Closing Stores; (¢) use reasonable efforts to cause Merchant’s
employees to cooperate with Agent and the Supervisors; (f) execute all agreements
determined by the Merchant and Agent to be necessary or desirable for the operation of
the Closing Stores during the Store Closing Sales; (g) arrange for the ordinary
maintenance of all point-of-sale equipment required for the Closing Stores; (h) apply

32647456.12




Case 25-10469 Doc 14 Filed 03/17/25 Page 8 of 116

Provision

Description

for and obtain, with Agent’s assistance and support, all applicable permits and
authorizations (including landlord approvals and consents) for the Store Closing Sales;
(i) assist Agent with implementing the CareerFlex program for Merchant’s Closing
Store level and other employees; and (j) ensure that Agent has quiet use and enjoyment
of the Closing Stores for the Sale Term in order to perform its obligations under the
Agency Agreement.

Merchant shall provide throughout the Sale Term central administrative services
necessary for the Store Closing Sales, including (without limitation) customary POS
administration, sales audit, cash reconciliation, accounting, and payroll processing, all
at no cost to Agent.

The Agent shall have no liability to Merchant’s employees for wages, benefits,
severance pay, termination pay, vacation pay, pay in lieu of notice of termination or
any other liability arising from Merchant’s employment, hiring or retention of its
employees, and such employees shall not be considered employees of Agent.

Store Closing Sales

All sales of Merchandise shall be made on behalf of Merchant. Agent does not have,
nor shall it have, any right, title or interest in the Merchandise. All sales of Merchandise
shall be by cash, gift card, gift certificate, merchandise credit, debit card, or credit card
and, at Merchant’s discretion, by check or otherwise in accordance with Merchant’s
policies, and shall be "final" with no returns accepted or allowed, unless otherwise
directed by Merchant.

Agent Fee and
Expenses

The Agent shall earn a base fee equal to two (2.0%) of the Gross Proceeds of
Merchandise sold at the Closing Stores during the Sale Term. Agent shall earn a base
wholesale fee of seven and one half percent (7.5%) of the Gross Proceeds of
Merchandise sold through Agent’s wholesale channels.

In addition to the Merchandise Fee, and not in lieu thereof, the Merchant shall pay to
the Agent from Gross Proceeds of such Merchandise (but not Gross Proceeds of
Merchandise sold through wholesale channels) an additional fee based upon the Gross
Recovery Percentages achieved as set forth in the following table. The Additional
Incentive Compensation shall be equal to the aggregate sum of the percentages set forth
in the “Additional Incentive Compensation” column of the table (e.g., calculated back
to first dollar) for the corresponding Gross Recovery Percentage achieved; provided,
however, no Additional Incentive Compensation shall be earned or payable where the
Gross Recovery Percentage is less than 138.9%:

Gross Recovery Percentage Additional Incentive
Compensation

Between 138.9% and 140.9% An additional 0.25% of Gross
Proceeds (total fee equal to 2.25%
of Gross Proceeds)

Above 140.9% An additional 0.25% of Gross
Proceeds (total fee equal to 2.5%
of Gross Proceeds)
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Provision

Description

Additional Agent
Goods

Agent shall have the right, at Agent’s sole cost and expense, to supplement the
Merchandise in the Sale at the Stores with additional goods procured by Agent which
are of like kind, and no lesser quality to the Merchandise in the Sale at the Stores
(“Additional Agent Goods”); provided, further, that the cost of Additional Agent
Goods shall not exceed 20% of the aggregate Cost Value of Merchandise in the Sale.
The Additional Agent Goods shall be purchased by Agent as part of the Sale, and
delivered to the Stores at Agent’s sole expense (including as to labor, freight and
insurance relative to shipping such Additional Agent Goods to the Stores). Sales of
Additional Agent Goods shall be run through Merchant’s cash register systems;
provided however, that Agent shall mark the Additional Agent Goods using either a
“dummy”” SKU or department number, or in such other manner so as to distinguish the
sale of Additional Agent Goods from the sale of Merchandise. Agent and Merchant
shall also cooperate so as to ensure that the Additional Agent Goods are marked in such
a way that a reasonable consumer could identify the Additional Agent Goods as non-
Merchant goods. Additionally, Agent shall provide signage in the Stores notifying
customers that the Additional Agent Goods have been included in the Sale.

Agent and Merchant intend that the transactions relating to the Additional Agent Goods
are, and shall be construed as, a true consignment from Agent to Merchant in all
respects and not a consignment for security purposes. Subject solely to Agent’s
obligations to pay to Merchant the Additional Agent Goods Fee, at all times and for all
purposes the Additional Agent Goods and their proceeds shall be the exclusive property
of Agent, and no other person or entity shall have any claim against any of the
Additional Agent Goods or their proceeds. The Additional Agent Goods shall at all
times remain subject to the exclusive control of Agent.

Merchant shall, at Agent’s sole cost and expense, insure the Additional Agent Goods
and, if required, promptly file any proofs of loss with regard to same with Merchant’s
insurers. Agent shall be responsible for payment of any deductible under any such
insurance in the event of any casualty affecting the Additional Agent Goods.

Merchant’s
Indemnification

Merchant shall indemnify, defend, and hold Agent and its consultants, members,
managers, partners, officers, directors, employees, attorneys, advisors, representatives,
lenders, potential coinvestors, principals, affiliates, and Supervisors harmless from and
against all liabilities, claims, demands, damages, costs and expenses (including
reasonable attorneys' fees) arising from or related to: (a) the willful or negligent acts or
omissions of Merchant or the Merchant Indemnified Parties; (b) the material breach of
any provision of the Agency Agreement by Merchant; (¢) any liability or other claims,
including, without limitation, product liability claims, asserted by customers, any
Closing Store employees (under a collective bargaining agreement or otherwise), or
any other person (excluding Agent Indemnified Parties) against Agent or an Agent
Indemnified Party, except claims arising from Agent’s negligence, willful misconduct
or unlawful behavior; (d) any harassment, discrimination or violation of any laws or
regulations or any other unlawful, tortuous or otherwise actionable treatment of Agent’s
Indemnified Parties or Merchant’s customers by Merchant or Merchant’s Indemnified
Parties; and (e) Merchant’s failure to pay over to the appropriate taxing authority any
taxes required to be paid by Merchant during the Sale Term in accordance with
applicable law.
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Provision Description
Agent’s Agent shall indemnify, defend and hold Merchant and its consultants, members,
Indemnification managers, partners, officers, directors, employees, attorneys, advisors, representatives,

lenders, potential coinvestors, principals, and affiliates (other than the Agent or the
Agent Indemnified Parties) harmless from and against all liabilities, claims, demands,
damages, costs and expenses (including reasonable attorneys' fees) arising from or
related to (a) the willful or negligent acts or omissions of Agent or the Agent
Indemnified Parties; (b) the breach of any provision of, or the failure to perform any
obligation under, the Agency Agreement by Agent; (c) any liability or other claims
made by Agent’s Indemnified Parties or any other person (excluding Merchant
Indemnified Parties) against a Merchant Indemnified Party arising out of or related to
Agent’s conduct of the Store Closing Sales, except claims arising from Merchant’s
negligence, willful misconduct, or unlawful behavior; (d) any harassment,
discrimination or violation of any laws or regulations or any other unlawful, tortuous
or otherwise actionable treatment of Merchant Indemnified Parties, or Merchant’s
customers by Agent or any of the Agent Indemnified Parties and (e) any claims made
by any party engaged by Agent as an employee, agent, representative or independent
contractor arising out of such engagement.

Merchant’s Insurance

Merchant shall maintain throughout the Sale Term, liability insurance policies
(including, without limitation, products liability (to the extent currently provided),
comprehensive public liability insurance and auto liability insurance) covering injuries
to persons and property in or in connection with the Closing Stores and shall cause
Agent to be named an additional insured with respect to all such policies. At Agent’s
request, Merchant shall provide Agent with a certificate or certificates evidencing the
insurance coverage required hereunder and that Agent is an additional insured
thereunder. In addition, Merchant shall maintain throughout the Sale Term, in such
amounts as it currently has in effect, workers compensation insurance in compliance
with all statutory requirements.

Agent’s Insurance

As an expense of the Store Closing Sales, Agent shall maintain throughout the Sale
Term, liability insurance policies (including, without limitation, products
liability/completed operations, contractual liability, comprehensive public liability and
auto liability insurance) on an occurrence basis in an amount of at least two million
dollars ($2,000,000) and an aggregate basis of at least five million dollars ($5,000,000)
covering injuries to persons and property in or in connection with Agent's provision of
services at the Closing Stores. Agent shall name Merchant as an additional insured and
loss payee under such policy, and upon execution of the Agency Agreement provide
Merchant with a certificate or certificates evidencing the insurance coverage required
hereunder. In addition, Agent shall maintain throughout the Sale Term, workers
compensation insurance compliance with all statutory requirements. Further, should
Agent employ or engage third parties to perform any of Agent's undertakings with
regard to the Agency Agreement, Agent will ensure that such third parties are covered
by Agent's insurance or maintain all of the same insurance as Agent is required to
maintain pursuant to this paragraph and name

Merchant as an additional insured and loss payee under the policy for each such
insurance.

32647456.12

10




Case 25-10469 Doc 14 Filed 03/17/25 Page 11 of 116

Provision

Description

FF&E

Agent shall sell the FF&E in the Closing Stores from the Closing Stores themselves
and shall sell FF&E from Merchant’s distribution center(s) and corporate offices.
Merchant shall be responsible for all reasonable costs and expenses incurred by Agent
in connection with the sale of FF&E, which costs and expenses shall be incurred
pursuant to the Budget, as may be modified from time to time by mutual agreement of
the Parties. Agent shall have the right to abandon any unsold FF&E. For the avoidance
of doubt, Agent shall be the exclusive agent for FF&E sales from any facilities
designated for disposition by Merchant during the Store Closing Sales.

Agent shall be entitled to a commission from the sale of the FF&E equal to 17.5% of
the Gross Proceeds of the sale of the FF&E.

Agent shall remit to Merchant all Gross Proceeds from the sale of FF&E.

14.

RELIEF REQUESTED

By this Motion, the Debtors seek entry of the Interim Order and the Final Order:

(a) authorizing the Debtors, upon entry of the Final Order, to assume the Agency Agreement,
(b) authorizing the Debtors to conduct the Store Closing Sales in accordance with the terms of the
Agency Agreement and the Sale Guidelines, with such sales to be free and clear of all liens, claims,
and encumbrances, and (c) granting certain related relief.

BASIS FOR RELIEF

I. ASSUMPTION OF THE AGENCY AGREEMENT IS WARRANTED UNDER
THE CIRCUMSTANCES

15. The Debtors request authority to assume the Agency Agreement, upon entry of the
Final Order, pursuant to section 365 of the Bankruptcy Code. Section 365(a) of the Bankruptcy
Code provides, in pertinent part, that a debtor in possession, “subject to the court’s approval, may
assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a). A
debtor’s determination to assume or reject an executory contract is governed by the “business
judgment” standard. See, e.g., In re AbitibiBowater Inc., 418 B.R. 815, 831 (Bankr. D. Del. Oct.

27, 2009) (finding that a debtor’s decision to assume or reject an executory contract will stand so

32647456.12
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long as “a reasonable business person would make a similar decision under similar
circumstances.”); In re HQ Global Holdings, Inc.,290 B.R. 507,511 (Bankr. D. Del. 2003) (stating
a debtor’s decision to reject an executory contract is governed by the business judgment standard
and can only be overturned if the decision was the product of bad faith, whim, or caprice). “The
business judgment rule ‘is a presumption that in making a business decision the directors of a
corporation acted on an informed basis, in good faith and in the honest belief that the action taken
was in the best interest of the company.”” Official Comm. of Subordinated Bondholders v.
Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting
Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).

16. The business judgment rule is crucial in chapter 11 cases and shields a debtor’s
management from judicial second-guessing. See In re Integrated Res., 147 B.R. at 656; see also
Comm. of Asbestos Related Litigants and/or Creditors v. Johns-Manville Corp. (In re Johns-
Manville Corp.), 60 B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986) (“[T]he Code favors the continued
operation of a business by a debtor and a presumption of reasonableness attached to a debtor’s
management decisions.”). Generally, courts defer to a debtor in possession’s business judgment
to assume or reject an executory contract or lease. See, e.g., Wheeling-Pittsburgh Steel Corp. v.
West Penn Power Co., (In re Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 846 (Bankr. W.D.
Pa. 1987) (stating that the business judgment test “requires only that the trustee [or debtor in
possession] demonstrate that [assumption] or rejection of the contract will benefit the estate.”).

17. The Debtors, in consultation with their professional advisors, determined that the
Closing Stores should be closed and the Store Closing Assets should be liquidated for the benefit
of the Debtors’ estates and creditors. Furthermore, as demonstrated by the First Day Declaration,

after engaging in extensive, arm’s-length negotiations with certain nationally-recognized

32647456.12
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liquidators regarding the Store Closing Sales and conducting reasonable diligence, the Debtors
determined that entering into the Agency Agreement would provide the greatest return to the
Debtors’ estates for the Store Closing Assets. Additionally, the Debtors believe that the terms set
forth in the Agency Agreement are fair and equitable and present the best path forward with respect
to winding down their operations.

18.  Further, for the Debtors to conclude the Store Closing Sales as quickly and
efficiently as possible, and thereby minimize any unnecessary administrative expenses in
connection with the prosecution of these Chapter 11 Cases, it is essential that the Debtors be
permitted to continue performing pursuant to the Agency Agreement. The Agent has been
conducting the Store Closing Sales since approximately February 14, 2025, and, consequently,
has become familiar with the Debtors’ operations in the Closing Stores and the Store Closing Sales
conducted therein.

19.  As set forth in the First Day Declaration, were the Debtors unable to assume the
Agency Agreement, the Debtors believe the estates would be prejudiced by unnecessary delay and
expense, thereby prejudicing all stakeholders. Among other things, the Debtors and their advisors
would need to devote valuable time and effort, at considerable expense to the Debtors and their
estates, to retaining another firm to conduct the Store Closing Sales. Given the effectiveness of
the Debtors’ prepetition efforts to obtain the best possible terms for liquidation of the Store Closing
Assets, the Debtors believe that they would be unable to locate alternate agents willing to conduct
the Store Closing Sales with terms as favorable to the Debtors and their stakeholders as those set
forth in the Agency Agreement. Moreover, the most valuable inventory has been sold, and the
Debtors do not believe any reputable firm would be interested in continuing the Store Closing

Sales at this juncture of the Debtors” wind down.

32647456.12
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20.  In contrast to the harm that any failure to perform under the Agency Agreement
would undoubtedly cause the Debtors and their estates, the Debtors believe that they will receive
significant benefits from performing under the Agency Agreement and allowing the Store Closing
Sales to proceed in an efficient and cost-effective manner during these Chapter 11 Cases under the
guidance and expertise of the Agent.

21.  Accordingly, for the reasons set forth herein and in the First Day Declaration, the
Debtors submit that there is sufficient business justification for assumption of the Agency
Agreement upon entry of the Final Order.

II. SUFFICIENT BUSINESS JUSTIFICATION EXISTS FOR CONTINUATION OF
THE STORE CLOSING SALES

22. The Debtors request authority, pursuant to section 363(b) of the Bankruptcy Code,
to sell the Store Closing Assets as part of the Store Closing Sales in accordance with the Agency
Agreement and the Sale Guidelines. Section 363(b) of the Bankruptcy Code provides that a debtor,
“after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b). Although section 363(b) does not specify a standard
for determining when it is appropriate for a court to authorize the use, sale, or lease of property of
the estate, courts have required that such use, sale, or lease be based upon the sound business
judgment of the debtor. See, e.g., Myers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996)
(internal citation omitted); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722
F.2d 1063, 1070-71 (2d Cir. 1983); In re Abbotts Dairies, Inc., 788 F.2d 143, 147-48 (3d Cir.
1986) (implicitly adopting the “sound business judgment” test of Lionel Corp.); In re Del. &
Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del. 1991) (holding that the Third Circuit adopted the

“sound business judgment” test in Abbotts Dairies); Dai-Icho Kangyo Bank v. Montgomery Ward
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Holding Corp. (In re Montgomery Ward Holding Corp.), 242 B.R. 147, 153 (Bankr. D. Del. 1999)
(same).

23.  Asset forth above, the demonstration of a valid business justification by the debtor
leads to a strong presumption “that in making [the] business decision the directors of a corporation
acted on an informed basis, in good faith and in the honest belief that the action taken was in the
best interests of the company.” In re Integrated Res., 147 B.R. at 656. Accordingly, similar store
closing or liquidation sales are routinely approved by courts in this district in chapter 11 cases
involving retail debtors.

24.  Asdescribed above and in the First Day Declaration, sound business reasons exist
to justify the continuation of the Store Closing Sales. Based upon the results of their exhaustive
analysis of the Debtors’ ongoing and future business prospects, the Debtors and their professional
advisors have concluded that conducting the Store Closing Sales in accordance with the procedures
set forth in the Agency Agreement and the Sale Guidelines is the best method to maximize
recoveries to the estates. The efficient and effective liquidation sales and procedures, as
contemplated the Sale Guidelines and the services to be provided by Agent, will allow the Debtors
to quickly vacate the Closing Stores and avoid the accrual of unnecessary administrative expenses,
while maximizing the value of the Store Closing Assets.

25. Accordingly, the Debtors submit that they have compelling business justifications
for the continuation of the Store Closing in accordance with the terms of the Agency Agreement
and Sale Guidelines.

III. THE SALE OF THE STORE CLOSING ASSETS FREE AND CLEAR OF ALL

LIENS, ENCUMBRANCES, AND OTHER INTERESTS IS AUTHORIZED
UNDER SECTION 363(F) OF THE BANKRUPTCY CODE

26.  The Debtors request approval to sell the Store Closing Assets on a final “as is”

basis, free and clear of liens, claims, interests and encumbrances, in accordance with section 363
32647456.12
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of the Bankruptcy Code. A debtor in possession may sell property under section 363(b) of the
Bankruptcy Code “free and clear of any interest in such property of an entity other than the estate”
if any one of the following conditions is satisfied:

(1) applicable nonbankruptcy law permits sale of such
property free and clear of such interests;

(2) such entity consents;

3) such interest is a lien and the price at which such
property is to be sold is greater than the value of all liens on
such property;

(4) such interest is in bona fide dispute; or

(%) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of such
interest.

11 U.S.C. § 363(f); see Citicorp Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345
(E.D. Pa. 1988) (noting that because section 363(f) is written in the disjunctive, a court may
approve a sale free and clear if any one subsection is met); see also Mich. Emp’t Sec. Comm’n v.
Wolverine Radio Co. (In re Wolverine Radio Co.), 930 F.2d 1132, 1147 n.24 (6th Cir. 1991)
(same).

27. Although the term “any interest” is not defined in the Bankruptcy Code, the trend
in modern cases is toward a “broader interpretation which includes other obligations that may flow
from ownership of the property.” See Folger Adam Security, Inc. v. DeMatteis/MacGregor, JV,
209 F.3d 252, 258-59 (3d Cir. 2000). The scope of section 363(f) is not limited to in rem interests
in a debtor’s assets. Id. (citing In re Leckie Smokeless Coal Co., 99 F.3d 573, 581-82 (4th Cir.
1996)). A debtor can therefore sell its assets under section 363(f) free and clear of successor

liability that otherwise would have arisen under federal statute. /d.
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28. The Debtors submit that it is appropriate to sell the Store Closing Assets on a final
“as is” basis, free and clear of any and all liens, claims, and encumbrances in accordance with
section 363(f) of the Bankruptcy Code because one or more of the tests of section 363(f) are
satisfied. In particular, the Debtors believe that at least section 363(f)(2) of the Bankruptcy Code
will be met because the Debtors’ prepetition secured lenders are secured by, among other things,
the Store Closing Assets and have consented to the sale of the Store Closing Assets free and clear.
Moreover, with respect to any other party asserting a lien, claim, or encumbrance against the Store
Closing Assets, the Debtors anticipate that they will be able to satisfy one or more of the conditions
set forth in section 363(f) of the Bankruptcy Code. Furthermore, the Debtors propose that any
liens, claims, and encumbrances asserted against the Store Closing Assets be transferred to and
attach to the amounts earned by the Debtors under the Store Closing Sales.

29.  Accordingly, the Debtors propose that section 363(f) of the Bankruptcy Code
authorizes the transfer and conveyance of the Store Closing Assets free and clear of any liens,
claims, and encumbrances.

IV.  THE COURT SHOULD APPROVE THE PROPOSED SALE GUIDELINES

30.  Asset forth in greater detail below, many Liquidation Laws (defined below) require
special and cumbersome licenses, waiting periods, time limits, and other procedures in connection
with store closing and liquidation sales. Therefore, although the Debtors intend to comply fully
with applicable state and local health and safety and consumer protection laws in connection with
the Store Closing Sales, the Debtors seek a waiver of compliance with the Liquidation Laws and
instead request the authority to conduct such sales in accordance with the Sale Guidelines.

31. The Debtors developed the Sale Guidelines, which are market in this district and
others, with the intent to provide a means of controlling the administrative burdens on their estates

that are associated with complying with the Liquidation Laws, while at the same time protecting
32647456.12
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the interests of their landlords and the applicable governmental agencies enforcing such laws.
Accordingly, the Debtors submit that the Sale Guidelines adequately address any concerns that
their landlords or the governmental agencies may raise with respect to the Store Closing Sales and,
therefore, the requested relief below seeking the waiver of Liquidation Laws should be approved.

V. PAYMENT OF THE AGENT FEES AND EXPENSES IS AUTHORIZED UNDER
SECTION 363 OF THE BANKRUPTCY CODE

32. The Debtors request authorization, on an interim basis, to pay any amounts owed
under the Agency Agreement to the Agent (the “Agent Claims”). Under section 363 of the
Bankruptcy Code, a bankruptcy court is empowered to authorize a chapter 11 debtor to expend
funds in the bankruptcy court’s discretion outside the ordinary course of business. See 11 U.S.C.
§ 363. In order to obtain approval for the use of estate assets outside the ordinary course of
business, the debtor must articulate a valid business justification for the requested use. See In re
lonosphere Clubs, 98 B.R. at 176.

33, As discussed above, the Debtors have determined, in the sound exercise of their
business judgment, that they will receive significant benefits from performing under the Agency
Agreement and allowing the Store Closing Sales to proceed during the interim period under the
guidance of the Agent.

34, The Debtors’ ability to successfully maximize the value of their assets depends in
large part upon their ability to continue using the experience and knowledge of the Agent,
including its experience with and knowledge of the Debtors’ business, to continue the Store
Closing Sales. The Agent has already committed significant capital, energy and efforts to
commence the Store Closing Sales. Any disruption to the Store Closing Sales during the interim
period would cause significant and unnecessary delays to the process of selling the Store Closing
Assets and may impair the Debtors’ ability to receive the necessary funds under the Agency
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Agreement. For the overall benefit to the Debtors’ chapter 11 efforts, payment of the Agent Claims
will ensure maximum value for all interested parties. The Debtors believe that in order to avoid
delays in their efforts to conduct the Store Closing Sales, it is critical that they be authorized to
satisfy the Agent Claims. Accordingly, the Debtors submit that the Court should grant the
requested relief under section 363 of the Bankruptcy Code.

VI. PROTECTION OF THE AGENT PURSUANT TO SECTIONS 363(m) AND 364(e)
OF THE BANKRUPTCY CODE IS WARRANTED

35.  As described above, entry into the Agency Agreement was the result of arm’s-
length negotiations between the Debtors and the Agent. Indeed, the Debtors’ prepetition
solicitation of proposals from reputable firms was designed to, and did, ensure that all bidders had
an equal and fair opportunity to bid on the opportunity to sell the Store Closing Assets during the
Store Closing Sales. Thus, the Debtors respectfully request that the Court find that the Agent acted
in good faith within the meaning of section 363(m) of the Bankruptcy Code.

36. Specifically, section 363(m) of the Bankruptcy Code provides that:

[t]he reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such
authorization to an entity that purchased or leased such property
in good faith, whether or not such entity knew of the pendency of
the appeal, unless such authorization and such sale or lease were
stayed pending appeal.
11 U.S.C. §363(m).

37. While the Bankruptcy Code does not define “good faith,” the Third Circuit has
“turned to traditional equitable principles, holding that the phrase encompasses one who purchases
in ‘good faith’ and for ‘value.”” In re Abbotts Diaries of Pennsylvania, Inc., 788 F.2d 143, 147

(3d Cir. 1986).
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38.  Because of the manner in which the prepetition bid solicitation process was
conducted, the Agent was not able to exert any undue influence over the Debtors. Furthermore,
the assets that will be sold as part of the Store Closing Sales will not be sold to the Debtors’
insiders. Thus, the Store Closing Sales will not unfairly benefit insiders or any particular
constituency in these Chapter 11 Cases. There is no fraud or collusion or any attempt to take unfair
advantage of another through the Agency Agreement or Store Closing Sales.

39. The Debtors also submit that the Agency Agreement is the result of good-faith
arm’s-length negotiations and the good faith extension of credit by the Agent, as well as the other
financial accommodations, as set forth in the Agency Agreement, constitute the extension of credit
in good faith under section 364(e) of the Bankruptcy Code and, as such, the reversal or
modification on appeal of the Court’s authorization to consummate the transactions contemplated
by the Agency Agreement, and the security granted thereunder, should not affect the validity of
such transactions unless such authorization has been stayed pending appeal. The Debtors further
believe that the consideration provided in the Agency Agreement is fair and constitutes reasonably
equivalent value under the Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform
Fraudulent Conveyance Act, and other applicable Federal and State laws, if any.

40. Based on the foregoing and under the circumstances, the Debtors believe that the
Court should find that (a) entry into the Agency Agreement was the result of good faith arm’s-
length transactions and (a) the Agent is entitled to all of the protections of sections 363(m) and
364(e) of the Bankruptcy Code as requested herein.

VII. EXEMPTION FROM LIQUIDATION LAWS IS WARRANTED AND
APPROPRIATE

41. The states in which the Closing Stores are located have or may have licensing and
other requirements governing the conduct of store closing, liquidation, or other inventory clearance
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sales, including (but not limited to) state and local rules, laws, ordinances, and regulations related
to store closing and liquidation sales, establishing licensing, permitting, or bonding requirements,
waiting periods, time limits, bulk sale restrictions, augmentation limitations or fast pay laws that
would otherwise apply to the Store Closing Sales, or consumer fraud laws, with the exception of

deceptive advertising laws (collectively, the “Liquidation Laws™). Many such Liquidation Laws,

however, provide that court-authorized liquidation sales are exempt from compliance therewith.

42. The Debtors, therefore, request that the Court authorize the Debtors to conduct the
Store Closing Sales without the necessity of, and the delay associated with, complying with the
Liquidation Laws. Because the Debtors and their assets are subject to the Court’s jurisdiction, see
28 U.S.C. § 1334, the Court will be able to supervise the Store Closing Sales. The Store Closing
Sales are legitimate methods by which the Debtors can maximize the return from the sale of the
Store Closing Assets for the benefit of their estates and creditors. Moreover, creditors and the
public interest are adequately protected by the jurisdiction and supervision of the Court.

43. Even if a state or local law does not expressly except bankruptcy sales from its
ambit, the Debtors submit that, to the extent that such state or local law conflicts with federal
bankruptcy laws, it is preempted by the Supremacy Clause of the United States Constitution. To
hold otherwise would severely impair the relief otherwise available under section 363 of the
Bankruptcy Code. In concert with this premise, bankruptcy courts have consistently recognized
that federal bankruptcy law preempts state and local laws that contravene the underlying policies
of the Bankruptcy Code. See, e.g., Aloe v. Shenango Inc. (In re Shenango Group, Inc.), 186 B.R.
623, 628 (Bankr. W.D. Pa. 1995) (“Trustees and debtors-in-possession have unique fiduciary and
legal obligations pursuant to the bankruptcy code . . . . [A] state statute [ Jcannot place burdens on

them where the result would contradict the priorities established by the federal bankruptcy code.”).
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44.  While preemption of state law is not always appropriate, as when the protection of
public health and safety is involved, see Baker & Drake, Inc. v. Pub. Serv. Comm’n of Nev. (In re
Baker &Drake, Inc.), 35 F.3d 1348, 1353-54 (9th Cir. 1994) (finding no preemption when state
law prohibiting taxicab leasing was promulgated in part as a public safety measure), it is
appropriate when, as here, the only state laws involved concern economic regulation. /d. at 1353
(finding that “federal bankruptcy preemption is more likely . . . where a state statute is concerned
with economic regulation rather than with protecting the public health and safety”). Moreover,
pursuant to section 105 of the Bankruptcy Code, the Court has the authority to permit the Store
Closing Sales to proceed notwithstanding contrary Liquidation Laws. See 11 U.S.C. § 105(a).

45.  Here, section 363 of the Bankruptcy Code, which requires the Debtors to operate
their businesses in a way that maximizes recoveries for creditors, will be undermined if the Court
does not provide for the waiver of the Liquidation Laws because the Liquidation Laws constrain
the Debtors’ ability to marshal and maximize assets for the benefit of creditors. Moreover, given
the supervision of the Court, the requested waiver will not unduly undermine state and local
requirements that would otherwise apply to the Store Closing Sales. The Debtors only request that
the Court authorize the Debtors to conduct the Store Closing Sales without the necessity of, and
the delay associated with, obtaining various state licenses or permits, observing state and local
waiting periods or time limits, and/or satisfying any additional requirements with respect to
conducting the Store Closing Sales as store closings or similar type sales. The Debtors fully intend
to be bound by and comply with remaining statutes and regulations, such as health and safety laws.

46. The Debtors also request that no other person or entity, including (but not limited
to) any lessor or federal, state, or local agency, department, or governmental authority, be allowed

to take any action to prevent, interfere with, or otherwise hinder consummation of the Store
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Closing Sales, or the advertising and promotion (including through the posting of signs) of the
Store Closing Sales, in the manner set forth in the proposed orders.

47.  Notwithstanding such requests, the Debtors propose to serve, within two (2)
business days of the entry of the Proposed Orders, copies of such Orders and the Sale Guidelines
attached thereto, by email, facsimile, or regular mail on the following parties: (a) the Attorney
General’s office for each state in which the Debtors operate a retail location, (b) the City Attorney
of each city in which the Debtors operate a retail location, (c) the county consumer protection
agency or similar agency for each county in which the Debtors operate a retail location, (d) the
division of consumer protection for each state in which the Debtors operate a retail location, (e) the
chief legal counsel for each local jurisdiction in which the Debtors operate a retail location

(collectively, clauses (a) through (e), the “Applicable Governmental Units”), and (f) the

applicable landlord for each Closing Store (collectively, the “Landlords”).
48. The Debtors further propose that, to the extent there is a dispute arising from or
relating to the Store Closing Sales between any governmental unit (as defined in section 101(27)

of the Bankruptcy Code) (each a “Governmental Unit”) and the Debtors relating to the

Liquidation Laws (such dispute, a “Liquidation Dispute”), the following procedures shall apply

(the “Resolution Procedures”):

a. The Court shall retain exclusive jurisdiction to resolve the Liquidation
Dispute which such Liquidation Dispute will be heard at the Final Hearing,
absent a party obtaining expedited relief. Nothing in this Interim Order shall
constitute a ruling with respect to any issues to be raised with respect to a
Liquidation Dispute. Any Governmental Unit may assert a Liquidation
Dispute and shall send a notice (the “Dispute Notice”) explaining the nature
of the dispute to: (i) the Debtors’ proposed counsel, Young Conaway
Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street,
Wilmington, DE 19801, Attn: Andrew L. Magaziner, Esq.
(amagaziner@ycst.com) and S. Alexander Faris, Esq. (afaris@ycst.com);
(ii1) counsel to Wells Fargo Bank, N.A. (“Wells Fargo”) in its capacity as
Prepetition ABL Administrative Agent, Otterbourg P.C., 230 Park Avenue,
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New York, NY 10169, Attn: Chad Simon, Esq. (csimon@otterbourg.com)
and Daniel Fiorillo, Esq. (dfiorillo@otterbourg.com); (iv) counsel to
Pathlight Capital LP in its capacity as Prepetition Term Loan Agent, Riemer
& Braunstein LLP, Times Square Tower, Suite 2506, Seven Times Square,
New York, NY 10036, Attn: Steven E. Fox, Esq. (sfox@riemerlaw.com)
and Paul D. Bekker, Esq. (pbekker@riemerlaw.com); and (v) counsel to any
statutory committee, no later than fourteen (14) days following the service
of the Interim Order.

b. If the Debtors, the Agent and the Governmental Unit are unable to resolve
the Liquidation Dispute within fourteen (14) days of service of the notice,
the aggrieved party may file a motion with this Court requesting that this
Court resolve the Liquidation Dispute (a “Dispute Resolution Motion™).

c. Inthe event that a Dispute Resolution Motion is filed, nothing in the Interim
Order or the Final Order, as applicable, shall preclude the Debtors, a
landlord, or any other interested party from asserting (i) that the provisions
of any Liquidation Sale Laws are preempted by the Bankruptcy Code, or
(i1) that neither the terms of the Interim Order or the Final Order nor the
conduct of the Debtors pursuant to the Interim Order or the Final Order,
violates such Liquidation Laws. Filing a Dispute Resolution Motion as set
forth herein shall not be deemed to affect the finality of the Interim Order
or the Final Order or to limit or interfere with the Debtors’ or the Agent’s
ability to conduct or to continue to conduct the Store Closing Sales pursuant
to the Interim Order or the Final Order, as applicable, absent further order
of the Court. Upon the entry of the Interim Order or the Final Order, the
Court grants authority for the Debtors and the Agent to conduct the Store
Closing Sales pursuant to the terms of the Interim Order or the Final Order,
the Agency Agreement, and the Sale Guidelines (as may be modified by
Side Letters, as defined in the Proposed Orders) and to take all actions
reasonably related thereto or arising in connection therewith. The
Governmental Unit will be entitled to assert any jurisdictional, procedural,
or substantive arguments it wishes with respect to the requirements of its
Liquidation Laws or the lack of any preemption of such Liquidation Laws
by the Bankruptcy Code. Nothing in the Interim Order or the Final Order
will constitute a ruling with respect to any issues to be raised in any Dispute
Resolution Motion.

VIII. THE COURT SHOULD WAIVE COMPLIANCE WITH ANY RESTRICTION IN
THE LEASES

49.  Certain of the Debtors’ leases governing the premises of the stores subject to the
Store Closing Sales may contain provisions purporting to restrict or prohibit the Debtors from
conducting store closing, liquidation, or similar sales. Such provisions have been held to be
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unenforceable in chapter 11 cases as they constitute an impermissible restraint on a debtor’s ability
to properly administer its reorganization case and maximize the value of its assets under section
363 of the Bankruptcy Code. See Ames Dep’t Stores, 136 B.R. at 359 (deciding that enforcement
of such lease restrictions would “contravene overriding federal policy requiring debtor to
maximize estate assets. . ..”"); In re R. H. Macy and Co., Inc., 170 B.R. 69, 73—74 (Bankr. S.D.N.Y.
1994) (holding that the lessor could not recover damages for breach of a covenant to remain open
throughout the lease term, because the debtor had a duty to maximize the value to the estate and
the debtor fulfilled this obligation by holding a Store Closing Sales and closing the store.); In re
Tobago Bay Trading Co., 112 B.R. 463, 467-68 (Bankr. N.D. Ga., 1990) (finding that a debtor’s
efforts to reorganize would be significantly impaired to the detriment of creditors if lease
provisions prohibiting a debtor from liquidating its inventory were enforced); In re Lisbon Shops,
Inc., 24 B.R. 693, 695 (Bankr. E.D. Mo. 1982) (holding restrictive lease provision unenforceable
in chapter 11 case where debtor sought to conduct a liquidation sale).

50. Thus, as a result of the above and to the extent that such provisions or restrictions
exist in any of the leases of the stores subject to the Store Closing Sales, the Debtors request that
the Court authorize the Debtors and/or the Agent to conduct any liquidation sales without
interference by any landlords or other persons affected, directly or indirectly, by the liquidation
sales.

IX. APPOINTMENT OF A CONSUMER PRIVACY OMBUDSMAN IS
UNNECESSARY

51. Section 363(b)(1) of the Bankruptcy Code provides that a debtor may not sell or
release personally identifiable information about individuals unless such sale or lease is consistent
with its policies or upon appointment of a consumer privacy ombudsman pursuant to section 332
of the Bankruptcy Code. The Debtors will not be selling or releasing personally identifiable
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information as part of the Store Closing Sales. The Agent will be authorized, however, to distribute
emails and promotional materials to the Debtors’ customers consistent with the Debtors’ existing
policies on the use of consumer information. In light of the foregoing, the Debtors believe that
appointment of a consumer privacy ombudsman is unnecessary under the circumstances of the
Store Closing Sales.

BANKRUPTCY RULE 6003 HAS BEEN SATISFIED
AND BANKRUPTCY RULE 6004 SHOULD BE WAIVED

52.  Under Bankruptcy Rule 6003, the Court may grant a motion to “use . . . property
of the estate, including a motion to pay all or part of a claim that arose before the filing of the
petition” within 21 days after the commencement of a chapter 11 case to the extent “relief is
necessary to avoid immediate and irreparable harm.” Fed. R. Bankr. P. 6003. The Debtors believe
an immediate and orderly transition into chapter 11 is critical to the success of these Chapter 11
Cases. As discussed in detail above and demonstrated by the First Day Declaration, immediate
and irreparable harm would result if the relief requested herein is not granted. Accordingly, the
Debtors submit that they have satisfied the “immediate and irreparable harm” standard of
Bankruptcy Rule 6003 and, therefore, respectfully request that the Court approve the relief
requested in this Motion on an emergency basis.

53. The Debtors also request that the Court waive the stay imposed by Bankruptcy Rule
6004(h), which provides that “[a]n order authorizing the use, sale, or lease of property other than
cash collateral is stayed until the expiration of 14 days after entry of the order, unless the court
orders otherwise.” Fed. R. Bankr. P. 6004(h). As described above, the relief sought herein is
necessary for the Debtors to operate their business without interruption, thereby preserving value

for their estates. Accordingly, the Debtors respectfully request that the Court waive the fourteen-
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day stay imposed by Bankruptcy Rule 6004(h), as the exigent nature of the relief sought herein
justifies immediate relief.

NOTICE

54.  Notice of this Motion will be given to: (a) the Office of the United States Trustee
for the District of Delaware; (b) counsel to Wells Fargo; (c) counsel to Pathlight Capital LP as
Prepetition Term Loan Agent; (d) counsel to Simon Blackjack Consolidated Holdings, LLC as
Prepetition Subordinated Loan Agent; (¢) the creditors listed on the Debtors’ consolidated list of
thirty (30) creditors holding the largest unsecured claims against the Debtors; (f) the landlords for
the Closing Stores; (g) the United States Attorney for the District of Delaware; (h) the Internal
Revenue Service; (i) the state attorneys general for states in which the Debtors conduct business;
and (j) all parties entitled to notice pursuant to Bankruptcy Rule 2002. Notice of this Motion and
any order entered hereon will be served in accordance with Local Rule 9013-1(m). The Debtors
submit that, under the circumstances, no other or further notice is required.

[Remainder of page intentionally left blank.]
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WHEREFORE, the Debtors respectfully request that the Court enter the Proposed Orders
granting the relief requested in this Motion and such other and further relief as may be just and
proper.

Dated: March 17, 2025 YOUNG CONAWAY STARGATT & TAYLOR, LLP

/s/ S. Alexander Faris
Andrew L. Magaziner (No. 5426)
Robert F. Poppiti, Jr. (No. 5052)
Ashley E. Jacobs (No. 5635)
S. Alexander Faris (No. 6278)
Kristin L. McElroy (No. 6871)
Andrew M. Lee (No. 7078)
Sarah Gawrysiak (No. 7403)
Rodney Square
1000 North King Street
Wilmington, DE 19801
Telephone: (302) 571-6600
Email: amagaziner@ycst.com
rpoppiti@ycst.com
ajacobs@ycst.com
afaris@ycst.com
kmcelroy@ycst.com
alee@ycst.com
sgawrysiak@ycst.com

Proposed Counsel to the Debtors and Debtors in
Possession
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EXHIBIT A

Proposed Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
F21 OPCO, LLC, et al.,! Case No. 25-10469 ()
Debtors. (Jointly Administered)
Ref: Docket No.

INTERIM ORDER AUTHORIZING (I) THE CONDUCT OF THE STORE CLOSING
SALES, WITH SUCH SALES TO BE FREE AND CLEAR OF ALL LIENS, CLAIMS,
AND ENCUMBRANCES AND (I) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)* of the Debtors for entry of an interim order

(this “Interim Order”) (a) authorizing the Debtors, upon entry of the Final Order, to assume the

Agency Agreement, (b) authorizing the Debtors to conduct store closing or similar themed sales
in accordance with the terms of the Agency Agreement and the Sale Guidelines, with such sales
to be free and clear of all liens, claims, and encumbrances, and (c) granting certain related relief,
all as more fully set forth in the Motion; and this Court having reviewed the Motion and the First
Day Declaration; and this Court having jurisdiction to consider the Motion and the relief requested
therein in accordance with 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of
Reference from the United States District Court for the District of Delaware, dated February 29,
2012; and this Court having found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)
and that this Court may enter a final order consistent with Article III of the United States

Constitution; and this Court having found that venue of this proceeding and the Motion in this

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
F21 OpCo, LLC (8773); F21 Puerto Rico, LLC (5906); and F21 GiftCo Management, LLC (6412). The Debtors’
address for purposes of service in these Chapter 11 Cases is 110 East 9th Street, Suite A500, Los Angeles, CA
90079.

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper and adequate
notice of the Motion has been given and that no other or further notice is necessary; and upon the
record herein; and after due deliberation thereon; and this Court having determined that the relief
requested in the Motion is in the best interests of the Debtors, their estates, their creditors, and
other parties in interest, it is hereby

FOUND, CONCLUDED AND DETERMINED THAT:3

A. The Debtors’ decision to (i) enter into the Agency Agreement, a copy of which is
attached hereto as Exhibit 1, and (ii) perform under and make payments required by the Agency
Agreement, is a reasonable exercise of the Debtors’ sound business judgment consistent with their
fiduciary duties and is in the best interests of the Debtors, their estates, their creditors, and all other
parties in interest.

B. The Agency Agreement was negotiated, proposed, and entered into by the Agent
and the Debtors without collusion, in good faith, and from arm’s length bargaining positions.

C. Time is of the essence in effectuating the Agency Agreement and continuing with
the Store Closing Sales contemplated therein without interruption. The conduct of the Store
Closing Sales will provide an efficient means for the Debtors to dispose of the Store Closing
Assets. The Store Closing Sales under the Agency Agreement must be permitted to continue to
maximize the value that the Agent may realize from the Store Closing Sales and the value that the

Debtors may realize from assuming the Agency Agreement.

The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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D. The Agent is not an “insider” as that term is defined in section 101(31) of the
Bankruptcy Code. No common identity of directors or controlling stockholders exists between the
Agent and the Debtors.

E. The Sale Guidelines, as described in the Motion and attached as Exhibit 2 hereto,
are reasonable and appropriate and will maximize the returns on the Store Closing Assets for the
benefit of the Debtors’ estates and creditors.

F. The Store Closing Sales, in accordance with the Sale Guidelines and with the
assistance of the Agent, will provide an efficient means for the Debtors to liquidate and dispose of
the Store Closing Assets as quickly and effectively as possible, and are in the best interests of the
Debtors’ estates.

G. The Resolution Procedures are fair and reasonable and comply with applicable law.

H. The Debtors have represented that, pursuant to the Motion, they are not seeking to
either sell or lease personally identifiable information during the course of the Store Closing Sales
at the Closing Stores; provided, however, that the Agent will be authorized to distribute emails and
promotional materials to the Debtors’ customers consistent with the Debtors’ existing policies on
the use of consumer information.

L. No sale, transfer, or other disposition of the Store Closing Assets pursuant to the
Agency Agreement or entry into the Agency Agreement will subject the Agent to any liability for
claims, obligations or Encumbrances asserted against the Debtors or the Debtors’ interests in such
Store Closing Assets by reason of such transfer under any laws, including, without limitation, any
bulk-transfer laws or any theory of successor or transferee liability, antitrust, environmental,
product line, de facto merger or substantial continuity or similar theories. The Agent is not a

successor to the Debtors or their respective estates.
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J. The relief set forth herein is necessary to avoid immediate and irreparable harm to
the Debtors and their estates, and the Debtors have demonstrated good, sufficient, and sound
business purposes and justifications for the relief approved herein.

K. The entry of this Interim Order is in the best interest of the Debtors, their estates
and creditors, and all other parties in interest herein.

ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is GRANTED on an interim basis, as set forth herein.

2. All objections to the entry of this Interim Order, to the extent not withdrawn or
settled, are overruled.

3. The final hearing (the “Final Hearing”) on the Motion shall be held on [ ,

2025,at:  .m](prevailing Eastern Time). Onorbefore[ :  .m.](prevailing Eastern Time)

on [ , 2025] (the “Objection Deadline’), any objections or responses to entry of a final

order on the Motion shall be filed with this Court and served on: (a) the Debtors, 110 East 9th
Street, Suite A500, Los Angeles, CA 90079, Attn: Michael Brown (mbrown@thinkbrg.com); (b)
the Debtors’ proposed counsel, Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000
North King Street, Wilmington, DE 19801, Attn: Andrew L. Magaziner, Esq.
(amagaziner@ycst.com) and S. Alexander Faris, Esq. (afaris@ycst.com); (c) counsel to Wells
Fargo Bank, N.A. in its capacity as Prepetition ABL Administrative Agent, Otterbourg P.C., 230
Park Avenue, New York, NY 10169, Attn: Chad Simon, Esq. (csimon@otterbourg.com) and
Daniel Fiorillo, Esq. (dfiorillo@otterbourg.com); (d) counsel to Pathlight Capital LP in its capacity
as Prepetition Term Loan Agent, Riemer & Braunstein LLP, Times Square Tower, Suite 2506,
Seven Times Square, New York, NY 10036, Attn: Steven E. Fox, Esq. (sfox@riemerlaw.com) and

Paul D. Bekker, Esq. (pbekker@riemerlaw.com); (e) counsel to Simon Blackjack Consolidated
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Holdings, LLC in its capacity as Prepetition Subordinated Loan Agent, (i) Choate Hall & Stewart
LLP, Two International Place, Boston, MA 02110, Attn: Mark D. Silva, Esq.
(msilva@choate.com), Rick Thide, Esq. (rthide@choate.com), and Hampton Foushee, Esq.
(hfoushee@choate.com); and (ii) Pashman Stein Walder Hayden, P.C., 824 North Market Street,
Suite 800,  Wilmington, DE 19801, Attn: Joseph C. Barsalona, Esq.
(jbarsalona@pashmanstein.com); and (f) the United States Trustee for the District of Delaware,
844 King Street, Suite 2207, Wilmington, DE 19801, Attn: Jane M. Leamy, Esq.
(jane.m.leamy(@usdoj.gov). In the event no objections to entry of the Final Order on the Motion
are timely received, this Court may enter such Final Order without need for the Final Hearing.
I. EFFECTIVENESS OF AGREEMENT

4. The Agency Agreement is operative and effective on an interim basis. The Debtors
are authorized to act and perform in accordance with the terms of the Agency Agreement,
including, but not limited to, making payments required by the Agency Agreement to the Agent
without the need for any application of the Agent or a further order of this Court. Notwithstanding
this or any other provision of this Interim Order, nothing shall prevent or be construed to prevent
any of the Agent (individually, as part of a joint venture, or otherwise) or any of their affiliates
from bidding on the Debtors’ other assets pursuant to an agency agreement or otherwise, and Agent
is hereby authorized to bid on and guarantee or otherwise acquire such assets notwithstanding
anything to the contrary in the Bankruptcy Code or other applicable law, provided that such
guarantee, transaction or acquisition is approved by separate order of this Court.

5. Subject to the restrictions set forth in this Interim Order and the Sale Guidelines,

the Debtors and the Agent are authorized to take any and all actions as may be necessary or
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desirable to implement the Agency Agreement and the Store Closing Sales, and each of the
transactions contemplated by the Agency Agreement.
II. AUTHORITY TO ENGAGE IN THE STORE CLOSING SALES

6. The Debtors are authorized, pursuant to sections 105(a) and 363(b)(1) of the
Bankruptcy Code, to immediately continue and conduct the Store Closing Sales in accordance with
this Interim Order, the Sale Guidelines, the Agency Agreement and any Side Letter (defined
below).

7. The Sale Guidelines are approved in their entirety on an interim basis.

8. Subject to entry of the Final Order, all entities that are presently in possession of
some or all of the Store Closing Assets in which the Debtors hold an interest that are or may be
subject to the Agency Agreement or this Interim Order hereby are directed to surrender possession
of such Store Closing Assets to the Debtors or the Agent.

0. Except as provided herein, neither the Debtors nor the Agent nor any of their
officers, employees, or agents shall be required to obtain the approval of any third party, including
(without limitation) any Governmental Unit or any Landlord, to conduct the Store Closing Sales
and any related activities in accordance with the Sale Guidelines.

III. ORDER BINDING

10. This Interim Order shall be binding upon and shall govern the acts of all entities,
including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state and local officials, and all other

persons and entities who may be required by operation of law, the duties of their office, or contract,
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to accept, file, register or otherwise record or release any documents or instruments, or who may
be required to report or insure any title or state of title in or to the Store Closing Assets.

1. This Interim Order and the terms and provisions of the Agency Agreement shall be
binding on all of the Debtors’ creditors (whether known or unknown), the Debtors, the Agent, and
their respective affiliates, successors and assigns, and any affected third parties including, but not
limited to, all persons asserting an interest in the Store Closing Assets, notwithstanding any
subsequent appointment of any trustee, party, entity or other fiduciary under any section of the
Bankruptcy Code with respect to the forgoing parties, and as to such trustee, party, entity or other
fiduciary, such terms and provisions likewise shall be binding. The provisions of this Interim
Order and the terms and provisions of the Agency Agreement, and any actions taken pursuant
hereto or thereto shall survive the entry of any order which may be entered confirming or
consummating any plan(s) of the Debtors or converting the Debtors’ cases from chapter 11 to
chapter 7, and the terms and provisions of the Agency Agreement, as well as the rights and interests
granted pursuant to this Interim Order and the Agency Agreement, shall continue in these or any
superseding cases and shall be binding upon the Debtors, the Agent and their respective successors
and permitted assigns, including any trustee or other fiduciary hereafter appointed as a legal
representative of the Debtors under chapter 7 or chapter 11 of the Bankruptcy Code. Any trustee
appointed in this case shall be and hereby is authorized to operate the Debtors’ business to the
fullest extent necessary to permit compliance with the terms of this Interim Order and the Agency
Agreement, and Agent and the trustee shall be and hereby are authorized to perform under the
Agency Agreement upon the appointment of the trustee without the need for further order of this

Court.
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IV.  CONDUCTING THE STORE CLOSING SALES

12.  Except as otherwise provided in the Agency Agreement, pursuant to section 363(f)
of the Bankruptcy Code, the Agent is authorized to sell all the Store Closing Assets to be sold
pursuant to the Agency Agreement free and clear of any and all liens, claims, encumbrances, and

other interests (“Encumbrances”), including, without limitation, the liens and security interests,

as the same may have been amended from time to time, of Wells Fargo and the Prepetition Term
Loan Agent whether arising by agreement, any statute or otherwise and whether arising before, on
or after the date on which these Chapter 11 Cases were commenced; provided, however, that any
such Encumbrances shall attach to the proceeds of the sale of the Store Closing Assets with the
same validity, in the amount, with the same priority as, and to the same extent that any such liens,
claims, and encumbrances have with respect to the Store Closing Assets, subject to (i) the ABL-
Term Loan Intercreditor Agreement and (ii) any claims and defenses that the Debtors may possess
with respect thereto.

13. Other than filings made by Wells Fargo and the Prepetition Term Loan Agent with
respect to their liens and security interests in the Store Closing Assets, if any person or entity that
has filed financing statements, mortgages, construction or mechanic’s liens, lis pendens or other
documents or agreement evidencing liens on or interests in the Store Closing Assets shall not have
delivered to the Debtors, in proper form for filing and executed by the appropriate parties,
termination statements, instruments of satisfaction, or releases of any Encumbrances which the
person or entity has with respect to the Store Closing Assets, each such person or entity is hereby
directed to deliver all such statements, instruments and releases and the Debtors and the Agent are
hereby authorized to execute and file such statements, instruments, releases and other documents

on behalf of the person or entity asserting the same and the Agent is authorized to file a copy of
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this Interim Order which, upon filing, shall be conclusive evidence of the release and termination
of such interest. Each and every federal, state and local governmental unit is hereby directed to
accept any and all documents and instruments necessary or appropriate to give effect to the Store
Closing Sales and related transactions.

14.  All newspapers and other advertising media in which the Store Closing Sales may
be advertised and all Landlords or licensors, as applicable, of the Closing Stores are directed to
accept this Interim Order as binding authority so as to authorize the Debtors and the Agent to
conduct the Store Closing Sales and the sale of Store Closing Assets pursuant to the Agency
Agreement and the Sale Guidelines, including, without limitation, to conduct and advertise the
sale of the Store Closing Assets and the Additional Agent Goods in the manner contemplated by
and in accordance with this Interim Order, the Sale Guidelines, and the Agency Agreement.

15.  Nothing nullifies or enjoins the enforcement of any liability to a Governmental Unit
under environmental laws or regulations (or any associated liabilities for penalties, damages, cost
recovery, or injunctive relief) that any entity would be subject to as the owner, lessor, lessee, or
operator of the property after the date of entry of this Interim Order. Nothing contained in this
Interim Order or in the Agency Agreement shall in any way (a) diminish the obligation of any
entity to comply with environmental laws, or (b) diminish the obligations of the Debtors to comply
with environmental laws consistent with their rights and obligations as debtors in possession under
the Bankruptcy Code. Nothing herein shall be construed to be a determination that the Agent is
an operator with respect to any environmental law or regulation. Moreover, the sale of the Store
Closing Assets shall not be exempt from, and the Debtors and the Agent shall be required to
comply with laws and regulations of general applicability, including, without limitation, public

health and safety, criminal, tax, labor, employment, environmental, antitrust, fair competition,
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traffic and consumer protection laws, including consumer laws regulating deceptive practices and
false advertising (collectively, “General Laws”). Nothing in this Interim Order shall alter or affect
the Debtors’ and Agent’s obligations to comply with all applicable federal safety laws and
regulations. Nothing in this Interim Order shall be deemed to bar any Governmental Unit from
enforcing General Laws in the applicable non-bankruptcy forum, subject to the Debtors’ or the
Agent’s right to assert in that forum or before this Court that any such laws are not in fact General
Laws or that such enforcement is impermissible under the Bankruptcy Code, this Interim Order,
or otherwise. Notwithstanding any other provision in this Interim Order, no party waives any
rights to argue any position with respect to whether the conduct was in compliance with this
Interim Order and/or any applicable law, or that enforcement of such applicable law is preempted
by the Bankruptcy Code. Nothing in this Interim Order shall be deemed to have made any rulings
on any such issues.

16.  In accordance with and subject to the terms and conditions of the Agency
Agreement, the Agent shall have the right to use the Closing Stores and all related store services,
furniture, fixtures, equipment, and other assets of the Debtors for the purpose of conducting the
Store Closing Sales, free and clear of any interference from any entity or person, subject to
compliance with the Sale Guidelines (as modified by the Side Letters) and this Interim Order.

17. Subject to the Resolution Procedures provided herein, the Debtors and the Agent
are hereby authorized to take such actions as may be necessary and appropriate to implement the
Agency Agreement and to conduct the Store Closing Sales without the need for a further order of

29 ¢¢

this Court, including, but not limited to, advertising the sale as a “store closing,” “sale on

99 <¢

everything,” “everything must go,” “liquidation sale,” and “going out of business” or similar

themed sale through the posting of signs (including the use of exterior banners at non-enclosed
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mall Closing Stores, and at enclosed mall Closing Stores to the extent the applicable Store entrance
does not require entry into the enclosed mall common area), use of sign-walkers, A-frames and
other street signage, in accordance with the Interim Order, Agency Agreement, and Sale
Guidelines.

18.  Notwithstanding anything herein to the contrary, and in view of the importance of
the use of sign-walkers, banners, and other advertising to the sale of the Store Closing Assets, to
the extent that, prior to the Final Hearing, disputes arise during the course of such sale regarding
laws regulating the use of sign-walkers, banners or other advertising and the Debtors and the Agent
are unable to resolve the matter consensually with a Governmental Unit, any party may request an
immediate telephonic hearing with this Court pursuant to these provisions. Such hearing will, to
the extent practicable, be scheduled initially no later than the earlier of (a) the Final Hearing or
(b) within five (5) business days of such request. This scheduling shall not be deemed to preclude
additional hearings for the presentation of evidence or arguments as necessary.

19. Except as expressly provided in the Agency Agreement and Sale Guidelines, the
sale of the Store Closing Assets shall be conducted by the Debtors and the Agent notwithstanding
any restrictive provision of any lease, sublease, license, reciprocal easement agreement, restrictive
covenant, or other agreement relative to occupancy affecting or purporting to restrict the conduct
of the Store Closing Sales, the rejection of leases or licenses, the necessity of obtaining any third
party consents, abandonment of assets, or “going dark™ provisions, and such provisions shall not
be enforceable in conjunction with the Store Closing Sales. Breach of any such provisions in these
Chapter 11 Cases in conjunction with the Store Closings shall not constitute a default under a lease
or provide a basis to terminate the lease. The Agent, along with landlords and licensors, as

applicable, of the Closing Stores are authorized to enter into agreements (“Side Letters”) between
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themselves modifying the Sale Guidelines without further order of this Court, and such Side
Letters shall be binding as among the Agent and any such landlords or licensors, as applicable, of
the Closing Stores, provided that nothing in such Side Letters affects the provisions of paragraphs
15, 17, 18, and 30 of this Interim Order. In the event of any conflict between the Sale Guidelines
and any Side Letter, the terms of such Side Letter shall control.

20.  Except as expressly provided for herein or in the Sale Guidelines, and except with
respect to any Governmental Unit (as to which paragraphs 15 and 30 of this Interim Order shall
apply), no person or entity, including, but not limited to, any landlord, licensor, service providers,
utilities, and creditor, shall take any action to directly or indirectly prevent, interfere with, or
otherwise hinder the continuation of the Store Closing Sales or the sale of Sale Closing Assets, or
the advertising and promotion (including the posting of signs and exterior banners or the use of
signwalkers) of such sales, and all such parties and persons of every nature and description,
including, but not limited to, any landlord, licensor, service providers, utilities, and creditor and
all those acting for or on behalf of such parties, are prohibited and enjoined from (a) interfering in
any way with, obstructing, or otherwise impeding, the conduct of the Store Closing Sales and/or
(b) instituting any action or proceeding in any court (other than in this Court) or administrative
body seeking an order or judgment against, among others, the Debtors, the Agent, or the landlords
or licensors, as applicable, at the Closing Stores that might in any way directly or indirectly
obstruct or otherwise interfere with or adversely affect the conduct of the Store Closing Sales or
sale of the Store Closing Assets or other liquidation sales at the Closing Stores and/or seek to
recover damages for breach(es) of covenants or provisions in any lease, sublease, license, or

contract based upon any relief authorized herein.
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21. The Agent shall honor gift cards and gift certificates, that were issued by or on
behalf the Debtors prior to the Petition Date through and including April 15, 2025 (the “Gift Card

Termination Date”). To the extent not already completed, as soon as reasonably practicable after

entry of this Order, the Debtors shall post conspicuous signage at their stores and on their website
advising customers that gift cards and gift certificates will not be honored after the Gift Card
Termination Date.

22.  All sales of all Store Closing Assets and the Additional Agent Goods, if any, shall
be “as is” and final. Conspicuous signs stating that “all sales are final” and “as is” will be posted
at the cash register areas at all Stores. However, all state and federal laws relating to implied
warranties for latent defects shall be complied with and are not superseded by the sale of said
goods or the use of the terms “as is” or “final sales.”

23.  Except as expressly provided for in the Agency Agreement, nothing in this Interim
Order or the Agency Agreement, and none of the Agent’s actions taken in respect of the Store
Closing Sales shall be deemed to constitute an assumption by Agent of any of the Debtors’
obligations relating to any of the Debtors’ employees. Moreover, the Agent shall not become
liable under any collective bargaining or employment agreement or be deemed a joint or successor
employer with respect to such employees.

24. The Agent shall not be liable for sales taxes except as expressly provided in the
Agency Agreement, and the Debtors remain responsible for the payment of any and all sales taxes.
The Debtors are directed to remit all taxes accruing from the Store Closing Sales to the applicable
Governmental Units as and when due, provided that in the case of a bona fide dispute, the Debtors
are only directed to pay such taxes upon the resolution of the dispute, if and to the extent that the

dispute is decided in favor of the applicable Governmental Unit. For the avoidance of doubt, sales
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taxes collected and held in trust by the Debtors shall not be used to pay any creditor or any other
party, other than the applicable Governmental Unit for which the sales taxes are collected. This
Interim Order does not enjoin, suspend, or restrain the assessment, levy, or collection of any tax
under state law, and does not constitute a declaratory judgment with respect to any party’s liability
for taxes under state law.

25. To the extent that the Debtors propose to sell Store Closing Assets that may contain
any personal and/or confidential information about the Debtors’ employees and/or customers (the

“Confidential Information”), the Debtors shall remove all such the Confidential Information

from such Store Closing Assets before they are sold.

26. The Agent is authorized to sell, without incurring liability to any person or entity,
the Store Closing Assets in accordance with the terms of this Interim Order, the Agency Agreement
and the Sale Guidelines.

27.  Nothing in this Interim Order shall (a) alter or affect the Debtors’ obligations to
comply with section 365(d)(3) of the Bankruptcy Code or (b) alter or modify the rights of any
lessor or other counterparty to a lease with the Debtors to file an appropriate motion or otherwise
seek appropriate relief if the Debtors fail to comply with section 365(d)(3) of the Bankruptcy Code;
provided that the conduct of the Store Closing Sales in accordance with the Sale Guidelines, as
may have been modified by Side Letter, shall not be a violation of section 365(d)(3) of the
Bankruptcy Code.

28. During the Store Closing Sales Term, the Agent shall be granted a limited license
and right to use the trade names, logos, e-mail lists, mailing lists, customer lists, and e-commerce
sites (including (without limitation) websites and social media sites), including a banner on such

sites and a store locator to identify the Closing Stores, relating to and used in connection with the
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operation of the stores as identified in the Agency Agreement, solely for the purpose of advertising
the Store Closing Sales in accordance with the terms of the Agency Agreement, this Interim Order,
and the Sale Guidelines; provided, however, that the Agent shall not receive personally identifiable
information from the Debtors.

V. RESOLUTION PROCEDURES FOR DISPUTES REGARDING LIQUIDATION
LAWS

29. To the extent that the Store Closing Sales at the Closing Stores are conducted in
accordance with this Interim Order and the Sale Guidelines, and are therefore conducted under the
supervision of this Court, such Store Closing Sales are authorized notwithstanding any federal,
state, or local statute, ordinance, rule, or licensing requirement directed at regulating “going out of

99 €6

business,” “store closing,” similar inventory liquidation sales, bulk sale laws, or fast pay laws,
including laws restricting safe, professional and non-deceptive, customary advertising such as
signs, banners, posting of signage, and use of sign-walkers in connection with the sale and

including ordinances establishing license or permit requirements, waiting periods, time limits or

bulk sale restrictions (collectively, the “Liquidation Laws”).

30.  Provided that the Store Closing Sales are conducted in accordance with the terms
of this Interim Order, the Agency Agreement and the Sale Guidelines, and in light of the provisions
in the laws of many Governmental Units that exempt court-ordered sales from their provisions,
the Debtors shall be presumed to be in compliance with any Liquidation Laws and, subject to
paragraphs 15 and 18 herein, are authorized to conduct the Store Closing Sales in accordance with
the terms of this Interim Order and the Sale Guidelines without the necessity of further showing
compliance with any such Liquidation Laws. To the extent that between the Petition Date and the

date of the Final Hearing there is a dispute arising from or relating to the Store Closing Sales, this
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Interim Order, the Agency Agreement, or the Sale Guidelines, which dispute relates to any

Liquidation Sales Laws (a “Liquidation Dispute”), the following procedures shall apply:

32647456.12

a.

The Court shall retain exclusive jurisdiction to resolve the Liquidation
Dispute which such Liquidation Dispute will be heard at the Final Hearing,
absent a party obtaining expedited relief. Nothing in this Interim Order shall
constitute a ruling with respect to any issues to be raised with respect to a
Liquidation Dispute. Any Governmental Unit may assert a Liquidation
Dispute and shall send a notice (the “Dispute Notice”) explaining the nature
of the dispute to: (i) the Debtors’ proposed counsel, Young Conaway
Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street,
Wilmington, DE 19801, Attn: Andrew L. Magaziner, Esq.
(amagaziner@ycst.com) and S. Alexander Faris (afaris@ycst.com)
(ii1) counsel to Wells Fargo Bank, N.A. in its capacity as Prepetition ABL
Administrative Agent, Otterbourg P.C., 230 Park Avenue, New York, NY
10169, Attn: Chad Simon, Esq. (csimon@otterbourg.com) and Daniel
Fiorillo, Esq. (dfiorillo@otterbourg.com); (iv) counsel to Pathlight Capital
LP in its capacity as Prepetition Term Loan Agent, Riemer & Braunstein
LLP, Times Square Tower, Suite 2506, Seven Times Square, New York,
NY 10036, Attn: Steven E. Fox, Esq. (sfox@riemerlaw.com) and Paul D.
Bekker, Esq. (pbekker@riemerlaw.com); and (v)counsel to Hilco
Merchant Resources, LLC, Ropes & Gray LLP, 191 North Wacker Drive,
32nd  Floor, Chicago, IL 60606, Attn: Stephen  lacovo
(stephen.iacovo@ropesgray.com); (vi) counsel to any statutory committee,
no later than fourteen (14) days following the service of the Interim Order.

If the Debtors, the Agent and the Governmental Unit are unable to resolve
the Liquidation Dispute within fourteen (14) days of service of the notice,
the aggrieved party may file a motion with this Court requesting that this
Court resolve the Liquidation Dispute (a “Dispute Resolution Motion™).

In the event that a Dispute Resolution Motion is filed, nothing in this Interim
Order or the Final Order, as applicable, shall preclude the Debtors, a
landlord, or any other interested party from asserting (i) that the provisions
of any Liquidation Sale Laws are preempted by the Bankruptcy Code, or
(i1) that neither the terms of this Interim Order or the Final Order nor the
conduct of the Debtors pursuant to this Interim Order or the Final Order,
violates such Liquidation Laws. Filing a Dispute Resolution Motion as set
forth herein shall not be deemed to affect the finality of this Interim Order
or the Final Order or to limit or interfere with the Debtors’ or the Agent’s
ability to conduct or to continue to conduct the Store Closing Sales pursuant
to this Interim Order or the Final Order, as applicable, absent further order
of the Court. Upon the entry of this Interim Order or the Final Order, the
Court grants authority for the Debtors and the Agent to conduct the Store
Closing Sales pursuant to the terms of this Interim Order or the Final Order,
the Agency Agreement, and the Sale Guidelines (as may be modified by
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Side Letters, as defined below) and to take all actions reasonably related
thereto or arising in connection therewith. The Governmental Unit will be
entitled to assert any jurisdictional, procedural, or substantive arguments it
wishes with respect to the requirements of its Liquidation Laws or the lack
of any preemption of such Liquidation Laws by the Bankruptcy Code.
Nothing in this Interim Order or the Final Order will constitute a ruling with
respect to any issues to be raised in any Dispute Resolution Motion.

31.  Within two (2) business days of the entry of this Interim Order, the Debtors shall
serve copies of this Interim Order, which includes the Agency Agreement and the Sale Guidelines,
by email, facsimile, or regular mail on the Applicable Governmental Units and the Landlords.

VI.  SECTIONS 363(m) AND 364(e) OF THE BANKRUPTCY CODE

32.  Entry into the Agency Agreement is undertaken by the parties thereto in good faith,
as that term is used in sections 363(m) and 364(e) of the Bankruptcy Code, and Agent shall be
protected by sections 363(m) and 364(e) of the Bankruptcy Code in the event that this Interim
Order is modified, amended or vacated by subsequent order of the Court or any other court. The
modification, amendment or vacatur of the authorization provided herein to enter into the Agency
Agreement and consummate the transactions contemplated thereby shall not affect the validity of
such transactions (including the enforceability of the Store Closing Sales or the liens or priority
authorized or created under the Agency Agreement or this Interim Order solely in respect of
Additional Agent Goods and the proceeds therefrom), unless such authorization is duly stayed
pending such appeal. The Agent is entitled to all of the benefits and protections afforded by
sections 363(m) and 364(e) of the Bankruptcy Code. The transactions contemplated by the Agency
Agreement are not subject to avoidance pursuant to section 363(n) of the Bankruptcy Code.

VII. ADDITIONAL AGENT GOODS

33. The Agent is authorized to supplement the Merchandise in the Store Closing Sales

with Additional Agent Goods; provided, that the Debtors may reasonably object to the inclusion

of Additional Agent Goods that are not of like kind and are of lesser quality to the Merchandise in
32647456.12
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the Store Closing Sales at the Closing Stores, in which case the Debtors and the Agent shall work
in good faith to resolve such objection, which resolution may require the exclusion of such
Additional Agent Goods subject to the objection; provided, further, that the cost of Additional
Agent Goods shall not exceed twenty percent (20%) of the aggregate Cost Value (as defined in the
Agency Agreement) of the Merchandise in the Store Closing Sale. The Additional Agent Goods
shall be purchased by the Agent as part of the Store Closing Sales and delivered to the Closing
Stores at the Agent’s sole expense (including as to labor, freight, and insurance relative to shipping
such Additional Agent Goods to the Closing Stores). Sales of Additional Agent Goods shall be
run through the Debtors’ cash register systems; provided, however, that the Agent shall mark the
Additional Agent Goods using either a “dummy” SKU or department number, or in such other
manner so as to distinguish the sale of Additional Agent Goods from the sale of Merchandise. The
Agent and Debtors shall cooperate to ensure that the Additional Agent Goods are marked in such
a way that a reasonable consumer could identify the Additional Agent Goods from the
Merchandise. The Agent shall provide signage in the Closing Stores notifying customers that the
Additional Agent Goods have been included in the Store Closing Sale.

34, All transactions relating to the Additional Agent Goods are, shall be construed as,
and are acknowledged by the Debtors to be, a true consignment from the Agent to the Debtors
under Article 9 of the Uniform Commercial Code (the “UCC”) and not a consignment for security
purposes. Subject solely to Agent’s obligations to pay to the Debtors the Additional Agent Goods
Fee (as defined in the Agency Agreement), at all times and for all purposes the Additional Agent
Goods and their proceeds shall be the exclusive property of the Agent, and no other person or
entity (including, without limitation, the Debtors, or any third person claiming a security interest

in the Debtors’ property, including any of the Debtors’ secured lenders) shall have any claim

32647456.12
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against any of the Additional Agent Goods or the proceeds thereof. The Additional Agent Goods
shall at all times remain subject to the exclusive control of the Agent. The Debtors shall, at Agent’s
sole cost and expense, insure the Additional Agent Goods and, if required, promptly file any proofs
of loss with regard thereto. The Agent shall be responsible for payment of any deductible under
any such insurance in the event of any casualty affecting the Additional Agent Goods.

35. The Agent is hereby granted a first priority security interest in and lien upon (a) the
Additional Agent Goods and (b) the Additional Agent Goods proceeds, less the Additional Agent
Goods Fee, and which security interest shall be deemed perfected without the requirement of filing
UCC financing statements or providing notifications to any prior secured parties (provided that
the Agent is hereby authorized to deliver all required notices and file all necessary financing
statements and amendments thereof under the applicable UCC identifying the Agent’s interest in
the Additional Agent Goods as consigned goods thereunder and the Debtors as the consignee
therefor, and the Agent’s security interest in and lien upon such Additional Agent Goods and the
Additional Agent Goods proceeds).

VIII. MISCELLANEOUS

36. Nothing in this Interim Order shall be deemed to constitute a postpetition
assumption of any agreement under section 365 of the Bankruptcy Code.

37. Subject to entry of the Final Order, any transfers by the Debtors to the Agent prior
to the Petition Date (including, without limitation, any proceeds under the Agency Agreement and
the valid, binding, and enforceable security interests granted to the Agent solely in respect of the
Additional Agent Goods and the proceeds therefrom (subject to the Agent’s payment of the

Additional Agent Goods Fee)) are not subject to avoidance.

32647456.12
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38.  No later than seven (7) days prior to the Objection Deadline, the Agent shall file a
declaration disclosing connections to the Debtors, their creditors, and other parties in interest in
these Chapter 11 Cases, and the Debtors shall serve the same on the U.S. Trustee, any official
committee of unsecured creditors appointed in these cases, and all parties who have filed requests
for service under Bankruptcy Rule 2002.

39.  Non-material modifications, amendments, or supplementations to the Agency
Agreement and related documents by the parties may be made in accordance with the terms thereof
without further order of this Court; provided that any such modifications, amendment or
supplements are not adverse to the Debtors or their estates, the interest of the landlords under the
applicable Leases are not adversely affected, or as otherwise ordered by this Court; provided
further that the Debtors shall provide counsel to Wells Fargo and counsel to the Prepetition Term
Loan Agent copies of any such modifications, amendments, or supplements at least two (2)
business days prior to the effectiveness thereof, which such modification(s), amendment(s), or
supplement(s) shall be effective unless Wells Fargo or the Prepetition Term Loan Agent delivers
a written objection to the Debtors’ counsel, with a copy to any statutory committee (email being
sufficient) prior to the expiration of such two (2) business day period.

40. Neither the Agent nor any of its respective affiliates (whether individually, as part
of a joint venture, or otherwise), shall be precluded from providing additional services to the
Debtors or bidding on the Debtors’ assets in connection with any other future process that may or
may not be undertaken by the Debtors to close stores; provided that any such services and/or sales
are approved by separate order of this Court.

41. Nothing contained in any plan confirmed in these Chapter 11 Cases or any order of

this Court confirming such plan or in any other order in these Chapter 11 Cases (including any

32647456.12
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order entered after any conversion of this case to a case under chapter 7 of the Bankruptcy Code)
shall alter, conflict with, or derogate from, the provisions of the Agency Agreement or the terms
of this Interim Order.

42. The Debtors are authorized and permitted to transfer to the Agent personal
information in the Debtors’ custody and control solely for the purposes of assisting with and
conducting the Store Closing Sales and only to the extent necessary for such purposes, provided
that Agent removes such personal information from the FF&E prior to the abandonment of the
same.

43. The Agent shall not be liable for any claims against the Debtors, and the Debtors
shall not be liable for any claims against Agent, in each case, other than as expressly provided for
in the Agency Agreement. The Agent shall have no successor liability whatsoever with respect to
any Encumbrances or claims of any nature that may exist against the Debtors, including, without
limitation, the Agent shall not be, or to be deemed to be: (a) a successor in interest or within the
meaning of any law, including any revenue, successor liability, pension, labor, ERISA, bulk-
transfer, products liability, tax or environmental law, rule or regulation, or any theory of successor
or transferee liability, antitrust, environmental, product line, de facto merger or substantial
continuity or similar theories; or (b) a joint employer, co-employer or successor employer with the
Debtors, and the Agent shall have no obligation to pay the Debtors’ wages, bonuses, severance
pay, vacation pay, WARN act claims (if any), benefits or any other payments to employees of the
Debtors, including pursuant to any collective bargaining agreement, employee pension plan, or

otherwise, except as expressly set forth in the Agency Agreement.

32647456.12
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44.  Notwithstanding the relief granted herein and any actions taken hereunder, except
with respect to the Agent, nothing contained herein shall create, nor is intended to create, any rights
in favor of, or enhance the status of any claim held by, any person.

45.  Nothing in this Interim Order is intended to affect any rights of any Applicable
Governmental Unit to enforce any law affecting the Debtors’ conduct of the Store Closing Sales
prior to the Petition Date.

46.  Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this Interim
Order shall be effective and enforceable immediately upon entry hereof.

47. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied because the
relief set forth in this Interim Order is necessary to avoid immediate and irreparable harm.

48. The Debtors are authorized and empowered to take all actions necessary or
appropriate to implement the relief granted in this Interim Order. The failure to specifically include
any particular provision of the Agency Agreement in this Interim Order shall not diminish or
impair the effectiveness of such provisions, it being the intent of this Court that the Agency
Agreement and all of its provisions, payments, and transactions, be and hereby are authorized and
approved as and to the extent provided for in this Interim Order.

49. To the extent that there is any conflict between this Interim Order, the Sale
Guidelines, and the Agency Agreement, the terms of this Interim Order shall control over all other
documents, and the Sale Guidelines shall control over the Agency Agreement.

50. This Court shall retain jurisdiction with respect to all matters arising from or related

to the implementation, interpretation or enforcement of this Interim Order.
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EXHIBIT 1

Agency Agreement
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7 Hilco.

Merchant Resources

November 5, 2024

VIA EMAIL

Forever 21 OpCo, LLC

110 East 9™ Street, Suite A500
Los Angeles, CA 90079

Attn: Brad Sell

Email: brad.s@forever21.com

Re: Letter Agreement Governing Inventory Disposition

Dear Brad:

By executing below, this letter shall serve as an agreement (‘“Agreement”) between Hilco
Merchant Resources, LLC, on the one hand ( “Agent” or a “Party”), and Forever 21 OpCo, LLC, on
the other hand (“Merchant” or a “Party” and together with the Agent, the “Parties”), under which
Agent shall act as the exclusive agent for the purpose of conducting a sale of certain Merchandise (as
defined below) at (i) the Merchant’s eleven (11) stores as set forth on Exhibit A hereto, and (ii) any
other stores or facilities designated for disposition by Merchant from the date of this Agreement (each
a “Store” and collectively, the “Stores”) through a “Store Closing”, “Everything Must Go”,
“Everything on Sale” or similar themed sale (the “Sale”).

A. Merchandise

For purposes hereof, “Merchandise” shall mean all goods, saleable in the ordinary course,
located in the Stores on the Sale Commencement Date (defined below) or goods that, upon mutual
agreement between the Parties, Merchant ships to the Stores subsequent to the Sale Commencement
Date for inclusion in the Sale. "Merchandise" does not mean and shall not include: (1) goods that
belong to sublessees, licensees or concessionaires of Merchant; (2) owned furnishings, trade fixtures,
equipment and improvements to real property that are located in the Stores (collectively, "FF&E");
or (3) damaged or defective merchandise that cannot be sold.

B. Sale Term

For each Store, the Sale shall commence on November 7, 2024 or such later date as agreed by
the Parties (the “Sale Commencement Date) and conclude no later than February 28, 2025 (the “Sale
Termination Date”); provided, however, that the Parties may mutually agree in writing to extend or
terminate the Sale at any Store prior to the Sale Termination Date. The Parties also intend to conduct
sales at additional stores to be identified, and may agree to extended or separate sale termination dates
for such stores. The period between the Sale Commencement Date and the Sale Termination Date
shall be referred to as the “Sale Term.” At the conclusion of the Sale, Agent shall surrender the
premises for each Store to Merchant in broom clean condition and in accordance with the lease
requirements for such premises; provided, however, Merchant shall bear all costs and expenses
associated with surrendering the premises in accordance with the lease requirements for such
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premises according to a budget mutually agreed to between the Agent and Merchant. At the
conclusion of the Sale at each Store, Agent shall photographically document the condition of each
such Store.

C. Project Management

(1) Agent’s Undertakings

During the Sale Term, Agent shall, in collaboration with Merchant, (a) provide qualified
supervisors (the "Supervisors") engaged by Agent to oversee the management of the Stores; (b)
determine appropriate point-of-sale and external advertising for the Stores, approved in advance by
Merchant; (c¢) determine appropriate discounts of Merchandise, staffing levels for the Stores,
approved in advance by Merchant, and appropriate bonus and incentive programs, if any, for the
Stores’ employees, approved in advance by Merchant; (d) oversee display of Merchandise for the
Stores; (e) to the extent that information is available, evaluate sales of Merchandise by category and
sales reporting and monitor expenses; (f) maintain the confidentiality of all proprietary or non-public
information regarding Merchant in accordance with the provisions of the confidentiality agreement
signed by the Parties; (g) assist Merchant in connection with managing and controlling loss prevention
and employee relations matters; (h) determine the necessity for obtaining any applicable permits and
governmental approvals to conduct the Sale, including working with Merchant to obtain each in a
timely and orderly fashion and preparing or causing to be prepared all forms necessary to assist in
Merchant’s securing any applicable permits and governmental approvals necessary to conduct the
Sale, the costs and expenses of which shall be paid by Merchant and shall be in addition to the costs
and expenses set forth on the Expense Budget; (i) implement Agent’s affiliate CareerFlex program
for Merchant’s Store level and other employees; and (j) provide such other related services deemed
necessary or appropriate by Merchant and Agent.

The Parties expressly acknowledge and agree that Merchant shall have no liability to the
Supervisors for wages, benefits, severance pay, termination pay, vacation pay, pay in lieu of notice
of termination or any other liability arising from Agent’s hiring or engagement of the Supervisors,
and the Supervisors shall not be considered employees of Merchant.

(1))  Merchant’s Undertakings

During the Sale Term, Merchant shall (a) be the employer of the Stores’ employees, other
than the Supervisors; (b) pay all taxes, costs, expenses, accounts payable, and other liabilities relating
to the Stores, the Stores’ employees and other representatives of Merchant; (c) prepare and process
all tax forms and other documentation; (d) collect all sales taxes and pay them to the appropriate
taxing authorities for the Stores; (e) use reasonable efforts to cause Merchant’s employees to
cooperate with Agent and the Supervisors; (f) execute all agreements determined by the Merchant
and Agent to be necessary or desirable for the operation of the Stores during the Sale; (g) arrange for
the ordinary maintenance of all point-of-sale equipment required for the Stores; (h) apply for and
obtain, with Agent’s assistance and support, all applicable permits and authorizations (including
landlord approvals and consents) for the Sale; (i) assist Agent with implementing the CareerFlex
program for Merchant’s Store level and other employees; and (j) ensure that Agent has quiet use and
enjoyment of the Stores for the Sale Term in order to perform its obligations under this Agreement.
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Merchant shall provide throughout the Sale Term central administrative services necessary
for the Sale, including (without limitation) customary POS administration, sales audit, cash
reconciliation, accounting, and payroll processing, all at no cost to Agent.

The Parties expressly acknowledge and agree that Agent shall have no liability to Merchant’s
employees for wages, benefits, severance pay, termination pay, vacation pay, pay in lieu of notice of
termination or any other liability arising from Merchant’s employment, hiring or retention of its
employees, and such employees shall not be considered employees of Agent.

D. The Sale

All sales of Merchandise shall be made on behalf of Merchant. Agent does not have, nor shall
it have, any right, title or interest in the Merchandise. All sales of Merchandise shall be by cash, gift
card, gift certificate, merchandise credit, debit card, or credit card and, at Merchant’s discretion, by
check or otherwise in accordance with Merchant’s policies, and shall be "final" with no returns
accepted or allowed, unless otherwise directed by Merchant.

E. Agent Fee and Expenses in Connection with the Sale

In consideration of its services hereunder, Agent shall earn a fee equal to 2% of the Gross
Proceeds of Merchandise sold at the Stores. For purposes of this Agreement, “Gross Proceeds” means
gross receipts calculated using the “gross rings” method, net of applicable sales taxes.

Merchant shall be responsible for all expenses of the Sale, including (without limitation) all
Store level operating expenses, all costs and expenses related to Merchant’s other retail store
operations, and Agent’s other reasonable, documented out of pocket expenses. To control expenses
of the Sale, Merchant and Agent have established an initial budget (the “Expense Budget”) of certain
delineated expenses, including (without limitation) payment of the costs of supervision (including
(without limitation) Supervisors’ wages, fees, travel, and deferred compensation) and advertising
costs (including signage and the shipping, freight, and sales tax related thereto where applicable).
The Expense Budget for the Sale is attached hereto as Exhibit B. The Expense Budget may only be
modified by mutual agreement of Agent and Merchant. The costs of supervision set forth on Exhibits
B include, among other things, industry standard deferred compensation. Should Merchant decide to
add additional stores to the scope of this Agreement, the Parties shall agree on an incremental expense
budget and sale term for such additional stores through an amendment to this Agreement.

All accounting matters (including, without limitation, all fees, expenses, or other amounts
reimbursable or payable to Agent) shall be reconciled on every Wednesday for the prior week and
shall be paid within seven (7) days after each such weekly reconciliation. The Parties shall complete
a final reconciliation and settlement of all amounts payable to Agent and contemplated by this
Agreement (including, without limitation, Expense Budget items, and fees earned hereunder) no later
than forty five (45) days following the Sale Termination Date for the last Store.

Upon execution of this Agreement, the Merchant shall pay by wire transfer to the Agent an
advance payment of costs and expenses delineated in the Expense Budget of $85,000.00 (the
“Expense Advance”). The Expense Advance shall be held by Agent and applied towards Expense
Budget items as incurred. Any portion of the Expense Advance not so used shall be returned to
Merchant within three days following the final reconciliation.

3
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F. Indemnification

(1) Merchant’s Indemnification

Merchant shall indemnify, defend, and hold Agent and its consultants, members, managers,
partners, officers, directors, employees, attorneys, advisors, representatives, lenders, potential co-
investors, principals, affiliates, and Supervisors (collectively, "Agent Indemnified Parties") harmless
from and against all liabilities, claims, demands, damages, costs and expenses (including reasonable
attorneys' fees) arising from or related to: (a) the willful or negligent acts or omissions of Merchant
or the Merchant Indemnified Parties (as defined below); (b) the material breach of any provision of
this Agreement by Merchant; (c) any liability or other claims, including, without limitation, product
liability claims, asserted by customers, any Store employees (under a collective bargaining agreement
or otherwise), or any other person (excluding Agent Indemnified Parties) against Agent or an Agent
Indemnified Party, except claims arising from Agent’s negligence, willful misconduct or unlawful
behavior; (d) any harassment, discrimination or violation of any laws or regulations or any other
unlawful, tortuous or otherwise actionable treatment of Agent’s Indemnified Parties or Merchant’s
customers by Merchant or Merchant’s Indemnified Parties; and (e) Merchant’s failure to pay over to
the appropriate taxing authority any taxes required to be paid by Merchant during the Sale Term in
accordance with applicable law.

(i)  Agent’s Indemnification

Agent shall indemnify, defend and hold Merchant and its consultants, members, managers,
partners, officers, directors, employees, attorneys, advisors, representatives, lenders, potential co-
investors, principals, and affiliates (other than the Agent or the Agent Indemnified Parties)
(collectively, "Merchant Indemnified Parties") harmless from and against all liabilities, claims,
demands, damages, costs and expenses (including reasonable attorneys' fees) arising from or related
to (a) the willful or negligent acts or omissions of Agent or the Agent Indemnified Parties; (b) the
breach of any provision of, or the failure to perform any obligation under, this Agreement by Agent;
(c) any liability or other claims made by Agent’s Indemnified Parties or any other person (excluding
Merchant Indemnified Parties) against a Merchant Indemnified Party arising out of or related to
Agent’s conduct of the Sale, except claims arising from Merchant’s negligence, willful misconduct,
or unlawful behavior; (d) any harassment, discrimination or violation of any laws or regulations or
any other unlawful, tortuous or otherwise actionable treatment of Merchant Indemnified Parties, or
Merchant’s customers by Agent or any of the Agent Indemnified Parties and (e) any claims made by
any party engaged by Agent as an employee, agent, representative or independent contractor arising
out of such engagement.

G. Insurance

(1) Merchant’s Insurance Obligations

Merchant shall maintain throughout the Sale Term, liability insurance policies (including,
without limitation, products liability (to the extent currently provided), comprehensive public liability
insurance and auto liability insurance) covering injuries to persons and property in or in connection

4
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with the Stores, and shall cause Agent to be named an additional insured with respect to all such
policies. At Agent’s request, Merchant shall provide Agent with a certificate or certificates
evidencing the insurance coverage required hereunder and that Agent is an additional insured
thereunder. In addition, Merchant shall maintain throughout the Sale Term, in such amounts as it
currently has in effect, workers compensation insurance in compliance with all statutory
requirements.

(i)  Agent’s Insurance Obligations

As an expense of the Sale, Agent shall maintain throughout the Sale Term, liability insurance
policies (including, without limitation, products liability/completed operations, contractual liability,
comprehensive public liability and auto liability insurance) on an occurrence basis in an amount of at
least Two Million dollars ($2,000,000) and an aggregate basis of at least five million dollars
($5,000,000) covering injuries to persons and property in or in connection with Agent's provision of
services at the Stores. Agent shall name Merchant as an additional insured and loss payee under such
policy, and upon execution of this Agreement provide Merchant with a certificate or certificates
evidencing the insurance coverage required hereunder. In addition, Agent shall maintain throughout
the Sale Term, workers compensation insurance compliance with all statutory requirements. Further,
should Agent employ or engage third parties to perform any of Agent's undertakings with regard to
this Agreement, Agent will ensure that such third parties are covered by Agent's insurance or maintain
all of the same insurance as Agent is required to maintain pursuant to this paragraph and name
Merchant as an additional insured and loss payee under the policy for each such insurance.

H. Representations, Warranties, Covenants and Agreements

(1) Merchant warrants, represents, covenants and agrees that (a) Merchant is a company
duly organized, validly existing and in good standing under the laws of its state of organization, with
full power and authority to execute and deliver this Agreement and to perform its obligations
hereunder, and maintains its principal executive office at the address set forth herein, (b) the
execution, delivery and performance of this Agreement has been duly authorized by all necessary
actions of Merchant and this Agreement constitutes a valid and binding obligation of Merchant
enforceable against Merchant in accordance with its terms and conditions, and the consent of no other
entity or person is required for Merchant to fully perform all of its obligations herein, (c) all ticketing
of Merchandise at the Stores has been and will be done in accordance with Merchant’s customary
ticketing practices; (d) all normal course hard markdowns on the Merchandise have been, and will
be, taken consistent with customary Merchant’s practices, and (e) the Stores will be operated in the
ordinary course of business in all respects, other than those expressly agreed to by Merchant and
Agent.

(11) Agent warrants, represents, covenants and agrees that (a) Agent is a company duly
organized, validly existing and in good standing under the laws of its state of organization, with full
power and authority to execute and deliver this Agreement and to perform the Agent’s obligations
hereunder, and maintains its principal executive office at the addresses set forth herein, (b) the
execution, delivery and performance of this Agreement has been duly authorized by all necessary
actions of Agent and this Agreement constitutes a valid and binding obligation of Agent enforceable
against Agent in accordance with its terms and conditions, and the consent of no other entity or person
is required for Agent to fully perform all of its obligations herein, (c) Agent shall comply with and
act in accordance with any and all applicable state and local laws, rules, and regulations, and other
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legal obligations of all governmental authorities, (d) no non-emergency repairs or maintenance in the
Stores will be conducted without Merchant’s prior written consent, and (e) Agent will not take any
disciplinary action against any employee of Merchant.

1. Furniture, Fixtures and Equipment

Agent shall sell the FF&E in the Stores from the Stores themselves. Merchant shall be
responsible for all reasonable costs and expenses incurred by Agent in connection with the sale of
FF&E, which costs and expenses shall be incurred pursuant to a budget or budgets to be established
from time to time by mutual agreement of the Parties. Agent shall have the right to abandon at the
Stores any unsold FF&E.

In consideration for providing the services set forth in this section I, Agent shall be entitled to
a commission from the sale of the FF&E equal to 17.5% of the Gross Proceeds of the sale of the
FF&E.

Agent shall remit to Merchant all Gross Proceeds from the sale of FF&E. During each weekly
reconciliation described in section E above, Agent’s FF&E fee shall be calculated, and Agent’s
calculated FF&E fee and all FF&E costs and expenses then incurred shall paid within seven (7) days
after each such weekly reconciliation.

J. Termination
The following shall constitute “Termination Events” hereunder:

(a) Merchant’s or Agent’s failure to perform any of their respective material obligations
hereunder, which failure shall continue uncured seven (7) days after receipt of written
notice thereof to the defaulting Party;

(b) Any representation or warranty made by Merchant or Agent is untrue in any material
respect as of the date made or at any time and throughout the Sale Term; or

(c) the Sale is terminated or materially interrupted or impaired for any reason other than
an event of default by Agent or Merchant.

If a Termination Event occurs, the non-defaulting Party (in the case of an event of default) or
either Party (if the Sale is otherwise terminated or materially interrupted or impaired) may, in its
discretion, elect to terminate this Agreement by providing seven (7) business days’ written notice
thereof to the other Party and, in the case of an event of default, in addition to terminating this
Agreement, pursue any and all rights and remedies and damages resulting from such default. If this
Agreement is terminated, Merchant shall be obligated to pay Agent all amounts due under this
Agreement through and including the termination date.

K. Notices

All notices, certificates, approvals, and payments provided for herein shall be sent by fax or
by recognized overnight delivery service as follows: (a) To Merchant: at the address listed above
with a copy to scott.hampton@forever21.com; (b) To Agent: c¢/o Hilco Merchant Resources, LLC,

6
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One Northbrook Place, 5 Revere Drive, Suite 206, Northbrook, IL 60062, Fax: 847-313-4799, Attn:
T. Kellan Grant; or (¢) such other address as may be designated in writing by Merchant or Agent.

L. Independent Consultant

Agent’s relationship to Merchant is that of an independent contractor without the capacity to bind
Merchant in any respect. No employer/employee, principal/agent, joint venture or other such
relationship is created by this Agreement. Merchant shall have no control over the hours that Agent or
its employees or assistants or the Supervisors work or the means or manner in which the services that
will be provided are performed and Agent is not authorized to enter into any contracts or agreements on
behalf of Merchant or to otherwise create any obligations of Merchant to third parties, unless authorized
in writing to do so by Merchant.

M. Non-Assignment

Neither this Agreement nor any of the rights hereunder may be transferred or assigned by
either Party without the prior written consent of the other Party. No modification, amendment or
waiver of any of the provisions contained in this Agreement, or any future representation, promise or
condition in connection with the subject matter of this Agreement, shall be binding upon any Party to
this Agreement unless made in writing and signed by a duly authorized representative or agent of
such Party. Notwithstanding the foregoing, Agent shall have the right to syndicate the transaction
contemplated by this Agreement by providing Merchant with written notice of such syndication. This
Agreement shall be binding upon and inure to the benefit of the Parties and their respective heirs,
legal representatives, successors and permitted assigns.

N. Severability

If any term or provision of this Agreement, as applied to either Party or any circumstance, for
any reason shall be declared by a court of competent jurisdiction to be invalid, illegal, unenforceable,
inoperative or otherwise ineffective, that provision shall be limited or eliminated to the minimum
extent necessary so that this Agreement shall otherwise remain in full force and effect and
enforceable. If the surviving portions of the Agreement fail to retain the essential understanding of
the Parties, the Agreement may be terminated by mutual consent of the Parties.

0. Governing Law, Venue, Jurisdiction and Jury Waiver

This Agreement, and its validity, construction and effect, shall be governed by and enforced
in accordance with the internal laws of the State of Delaware (without reference to the conflicts of
laws provisions therein). Merchant and Agent waive their respective rights to trial by jury of any
cause of action, claim, counterclaim or cross-complaint in any action, proceeding and/or hearing
brought by either Agent against Merchant or Merchant against Agent on any matter whatsoever
arising out of, or in any way connected with, this Agreement, the relationship between Merchant and
Agent, any claim of injury or damage or the enforcement of any remedy under any law, statute or
regulation, emergency or otherwise, now or hereafter in effect.

P. Entire Agreement




Docusign Envelope ID: 5258A48D-8F8XaCHBCITABPLHE14  Filed 03/17/25 Page 60 of 116

This Agreement, together with all additional schedules and exhibits attached hereto, constitutes
a single, integrated written contract expressing the entire agreement of the Parties concerning the
subject matter hereof. No covenants, agreements, representations or warranties of any kind
whatsoever have been made by any Party except as specifically set forth in this Agreement. All prior
agreements, discussions and negotiations are entirely superseded by this Agreement.

Q. Execution

This Agreement may be executed simultaneously in counterparts (including by means of
electronic mail, facsimile or portable document format (pdf) signature pages), any one of which need
not contain the signatures of more than one party, but all such counterparts taken together shall
constitute one and the same instrument. This Agreement, and any amendments hereto, to the extent
signed and delivered by means of electronic mail, a facsimile machine or electronic transmission in
portable document format (pdf), shall be treated in all manner and respects as an original thereof and
shall be considered to have the same binding legal effects as if it were the original signed version
thereof delivered in person.
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If this Agreement is acceptable to you, kindly execute a copy in the space provided, and return
a countersigned version to the undersigned. Thank you again for this opportunity -- we look forward
to working with you.

Very truly yours,

HILCO MERCHANT RESOURCES, LLC

By: T. Kellan Grant
Its: EVP Commercial Counsel

AGREED AND ACCEPTED as of the 5th day
of November, 2024:

F21 OPCO, LLC

DocuSigned by:

Brad Sl

D9DAS73AC102408...

By:  Brad Sell
Its: Chief Financial Officer
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EXHIBIT A

Store List
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Exhibit B

Expense Budget
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7» Hilco.

Merchant Resources

December 10, 2024
VIA EMAIL

Forever 21 OpCo, LLC

110 East 9™ Street, Suite A500
Los Angeles, CA 90079

Attn: Brad Sell

Email: brad.s@forever21.com

Re: First Amendment to Letter Agreement

Dear Brad:

Reference is made to that certain Letter Agreement Governing Inventory Disposition (the
Agreement”) by and between Hilco Merchant Resources, LLC (“Agent”) and Forever 21 OpCo,
LLC (“Merchant” and together with Agent, the “Parties”)), dated as of November 5, 2024.
Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the
Agreement.

13

The Parties hereby amend the Agreement as follows (the “Amendment”):

As set forth in the Agreement, Agent was engaged to act as the exclusive agent for the purpose
of providing certain services in connection with the disposition of the Merchandise and FF&E located
at certain of Merchant’s retail locations. Agent and Merchant have agreed to amend the Agreement
to add the seven (7) additional stores reflected on Exhibit A to this Amendment (the “Additional
Stores™).

Merchant and Agent hereby further agree that, with respect to the Additional Stores, Agent
will assist Merchant in disposing of the Merchandise and FF&E at the Additional Store through the
conduct of “Store Closing”, “Everything Must Go,” “Everything on Sale” or similar themed sales
(such sale, the “Supplemental Sale”). The Supplemental Sale will commence on December 12, 2024
(the “Supplemental Sale Commencement Date”) and will terminate no later than February 23, 2025
(the “Supplemental Sale Termination Date”); provided, however, that the Parties may mutually agree
in writing to extend or terminate the Supplemental Sale at any Additional Store prior to the
Supplemental Sale Termination Date. The period from the Supplemental Sale Commencement Date

to the Supplemental Sale Termination Date shall be referred to as the “Supplemental Sale Term.”

To control expenses of the Supplemental Sale, Merchant and Agent have established an
appropriate budget (the “Supplemental Budget,” a copy of which is attached hereto as Exhibit B, of
certain delineated expenses, including costs of supervision, deferred compensation, advertising
(including signage and the shipping, freight, and sales tax related thereto where applicable)).

Both the Agreement and this Amendment shall govern the Supplemental Sale at the
Additional Stores. For purposes of interpreting the Agreement and the Amendment with respect to
the Supplement Sale, the following defined terms and exhibits shall be replaced in the Agreement
with the corresponding defined terms and exhibits in or attached to this Amendment:
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Agreement Amendment

Budget Supplemental Budget

Sale Supplemental Sale

Store or Stores Additional Store or Additional Stores
Sale Commencement Date Supplemental Sale Commencement Date
Sale Termination Date Supplemental Sale Termination Date
Sale Term Supplemental Sale Term

With respect to this Amendment, (i) Merchant hereby reaffirms the representations,
warranties, and agreements set forth in section H of the Agreement, and (i1) Agent hereby reaffirms
the representations, warranties, and agreements set forth in section H of the Agreement.

This Amendment, together the Agreement, all prior amendments or supplements, and all
schedules and exhibits attached hereto and thereto, constitutes a single, integrated written contract
expressing the entire agreement of the parties concerning the subject matter hereof. No covenants,
agreements, representations or warranties of any kind whatsoever have been made by any party to
this Amendment except as specifically set forth in this Amendment or the Agreement.

If this Amendment is acceptable to you, kindly execute a copy in the space provided, and return a
countersigned version to the undersigned.

Very truly yours,

HILCO MERCHANT RESOURCES, LLC

By: T. Kellan Grant
Its: EVP Commercial Counsel

AGREED AND ACCEPTED as of the 12th day
of December, 2024:

EOREVER 210pCo, LLC

DocuSigned by:

Brad Sl

D9DAS73AC102408...

By: Brad Sell
Its: Chief Financial Officer
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Forever 21
Exhibit B
Expense Budget (1)
Subsequent
1st Week Weeks

Advertising
Digital & Media 2,422 2,422
Signs (2) 33,404 -
Sign Walkers - -
Subtotal Advertising 35,825 2,422
Supervision
Fees /Wages / Expenses (3) 19,407 15,807
Subtotal Supervision 19,407 15,807
Miscellaneous
Miscellaneous /Legal (4) - -
Subtotal Miscellaneous - -
Total Expenses 55,232 18,229

Notes:
1. This Expense Budget contemplates a sale term of December, 12, 2024 through February 23, 2025. The
Expense Budget remains subject to modification in the event that this term is extended, or as otherwise
agreed to by the parties.

2. Includes Sales Tax.

3. Includes Deferred Compensation and Insurance.

4. Any legal expenses associated with issues raised by or disputes with landlords, including (without
limitation) negotiations in respect of landlord side letters, shall be in addition to and not part of the
budgeted legal expenses.

Hilco Merchant Resources, LLC 12/10/2024
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79 Hilco.

Merchant Resources

February 12, 2025
VIA EMAIL

F21 OpCo, LLC

110 East 9™ Street, Suite A500
Los Angeles, CA 90079

Attn: Brad Sell

Email: brad.s@forever21.com

Re: Second Amendment to Letter Agreement

Dear Brad:

Reference is made to that certain Letter Agreement Governing Inventory Disposition by and
between Hilco Merchant Resources, LLC (“Hilco”) and F21 OpCo, LLC (“Merchant” and together
with Agent (as defined below), the “Parties”), dated as of November 5, 2024 (as amended and revised,
the “Agreement”). Capitalized terms not otherwise defined herein shall have the meanings ascribed
to such terms in the Agreement.

The Parties hereby further amend the Agreement as follows (this “Amendment”):

As set forth in the Agreement, Hilco was engaged to act as the exclusive agent for the purpose
of providing certain services in connection with the disposition of the Merchandise and FF&E located
at certain of the Merchant’s retail locations. Hilco and Merchant have agreed to amend the Agreement
to add (1) the 355 additional stores reflected on Exhibit A to this Amendment (in waves as may be
reflected on Exhibit A), (ii) any other stores or facilities designated for disposition by Merchant
subsequent to execution of this Amendment (collectively, the “Additional Stores™), and (iii) Gordon
Brothers Retail Partners, LLC (“Gordon Brothers) and SB360 Capital Partners, LLC (“SB360” and,
together with Gordon Brothers and Hilco, “Agent”), to which Hilco has syndicated certain
responsibilities, as Parties to the Agreement. For the avoidance of doubt, following the effective date
of this Amendment, Gordon Brothers and SB360 shall be bound by the terms of the Agreement
(including this Amendment) and Merchant shall have the right to enforce the Agreement against them
in the event of any breach.

Merchant and Agent hereby further agree that, with respect to the Additional Stores, Agent
will assist Merchant in disposing of the Merchandise and FF&E at the Additional Stores through the
conduct of “Store Closing”, “Everything Must Go,” “Everything on Sale” or similar themed sales
(such sale, the “Supplemental Sale”). The Supplemental Sale will commence on February 12, 2025
(the “Supplemental Sale Commencement Date’) and will terminate no later than April 30, 2025 (the
“Supplemental Sale Termination Date”); provided, however, that the Parties may mutually agree in
writing to extend or terminate the Supplemental Sale at any Additional Store prior to the Supplemental
Sale Termination Date, and that different Additional Stores may have different Supplemental Sale
Commencement Dates or Supplemental Sale Termination Dates as set forth in Exhibit A. The period
from the Supplemental Sale Commencement Date to the Supplemental Sale Termination Date shall

be referred to as the “Supplemental Sale Term.”
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To control expenses of the Supplemental Sale, Merchant and Agent have established an
appropriate budget (the “Supplemental Budget,” a copy of which is attached hereto as Exhibit B, of
certain delineated expenses, including costs of supervision, deferred compensation, advertising
(including signage and the shipping, freight, and sales tax related thereto where applicable)).

Both the Agreement and this Amendment shall govern the Supplemental Sale at the
Additional Stores. For purposes of interpreting the Agreement and this Amendment with respect to
the Supplement Sale, the following defined terms and exhibits shall be replaced in the Agreement
with the corresponding defined terms and exhibits in or attached to this Amendment:

Agreement Amendment

Budget Supplemental Budget

Sale Supplemental Sale

Store or Stores Additional Store or Additional Stores
Sale Commencement Date Supplemental Sale Commencement Date
Sale Termination Date Supplemental Sale Termination Date
Sale Term Supplemental Sale Term

Moreover, the first paragraph of section E of the Agreement is hereby replaced and reinstated
as follows:

In consideration of its services hereunder, the Agent shall earn a base fee equal to two
(2.0%) of the Gross Proceeds (as defined below) of Merchandise sold at the Stores
during the Sale Term (the “Merchandise Fee). Agent shall earn a base wholesale fee
of seven and one half percent (7.5%) of the Gross Proceeds of Merchandise sold
through Agent’s wholesale channels (the “Wholesale Fee”). For purposes of this
Agreement, “Gross Proceeds” means gross receipts (including, without limitation, as
a result of the redemption of any gift card, or gift certificates issued by the Merchant),
calculated using the “gross rings”, from sales of Merchandise during the Sale Term,
net of applicable sales taxes. For the purposes of calculating Gross Proceeds, the
Merchant and the Agent shall keep (a) a strict count of gross register receipts less
applicable sales taxes; and (b) cash reports of sales within each Store.

In addition to the Merchandise Fee, and not in lieu thereof, the Merchant shall pay to
the Agent from Gross Proceeds of such Merchandise (but not Gross Proceeds of
Merchandise sold through wholesale channels) an additional fee based upon the Gross
Recovery Percentages achieved as set forth in the following table (the “Additional
Incentive Compensation”). The Additional Incentive Compensation shall be equal to
the aggregate sum of the percentages set forth in the “Additional Incentive
Compensation” column of the table (e.g., calculated back to first dollar) for the
corresponding Gross Recovery Percentage achieved; provided, however, no
Additional Incentive Compensation shall be earned or payable where the Gross
Recovery Percentage is less than 138.9%:
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Gross Recovery Percentage Additional Incentive Compensation
Between 138.9% and 140.9% An additional 0.25% of Gross

Proceeds (total fee equal to 2.25% of

(Gross Proceeds)

Above 140.9% An additional 0.25% of Gross

Proceeds (total fee equal to 2.5% of Gross

Proceeds)

For purposes of the Additional Incentive Compensation:

“Cost Value” with respect to each item of Merchandise sold shall mean the lower of
(1) the lowest per unit vendor cost in the File or in the Merchant’s books and records,
maintained in the ordinary course consistent with historic practices; or (ii) the Retail
Price.

“File” shall mean shall mean Merchant’s “01.Inventory listing as of Week 49 by Store
(Category Level)” files and all subsequent files received by Agent.

“Gross Recovery Percentage” shall mean the Gross Proceeds divided by the sum of
the aggregate Cost Value of all of the Merchandise sold during the Sale Term at the
Stores.

“Retail Price” shall mean with respect to each item of Merchandise sold, the retail
price reflected at the register for such item, excluding the discount granted in
connection with such sale.

In addition to the foregoing, Merchant shall (a) pay $242,545 on account of accrued and
unpaid invoice amounts owing to Agent by Merchant and (b) provide an additional Expense
Advance (as defined in the Agreement) of $1,477,093 promptly upon execution of this
Amendment. The Expense Advance shall be adjusted to ensure that Agent’s outstanding fees
and expenses owed under the Agreement shall be paid current prior to Merchant commencing
a proceeding under the Bankruptcy Code. The Expense Advance shall be held by Agent and
applied towards Expense Budget items as incurred. Any portion of the Expense Advance not
so used shall be returned to Merchant within three days following the final reconciliation. [In
addition, Merchant shall fund to Agent $75,000 as a legal deposit to be held by Agent and
applied to Agent’s legal fees as they are incurred. All amounts due to the Agent under the
Agreement shall be payable upon receipt of invoice by Merchant. The remainder of section E
shall continue in full force and effect. Notwithstanding anything to the contrary in the
Agreement or this Amendment, Merchant’s obligations to pay any fees, expenses, or other
amounts due to Agent shall only be owed to Hilco.

Moreover, section I of the Agreement is hereby replaced and reinstated as follows:

“Agent shall sell the FF&E in the Stores from the Stores themselves, and shall sell
FF&E from Merchant’s corporate offices and, as applicable and only upon express
direction from Merchant, its distribution center(s). Merchant shall be responsible for
all reasonable costs and expenses incurred by Agent in connection with the sale of

3
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FF&E, which costs and expenses shall be incurred pursuant to the Budget, as may be
modified from time to time by mutual agreement of the Parties. Agent shall have the
right to abandon any unsold FF&E. For the avoidance of doubt, Agent shall be the
exclusive agent for FF&E sales from any facilities designated for disposition by
Merchant during the term of this Agreement.

In consideration for providing the services set forth in this section I, Agent shall be
entitled to a commission from the sale of the FF&E equal to 17.5% of the Gross
Proceeds of the sale of the FF&E.

Agent shall remit to Merchant all Gross Proceeds from the sale of FF&E. During each
weekly reconciliation described in section E above, Agent’s FF&E fee shall be
calculated, and Agent’s calculated FF&E fee and all FF&E costs and expenses then
incurred shall paid within seven (7) days after each such weekly reconciliation.”

Moreover, section N of the Agreement is hereby replaced and reinstated as follows:

“Neither this Agreement nor any of the rights hereunder may be transferred or
assigned by either Party without the prior written consent of the other Party. No
modification, amendment or waiver of any of the provisions contained in this
Agreement, or any future representation, promise or condition in connection with the
subject matter of this Agreement, shall be binding upon any Party to this Agreement
unless made in writing and signed by a duly authorized representative or agent of
such Party. This Agreement shall be binding upon and inure to the benefit of the
Parties and their respective legal representatives, successors and permitted assigns.
Notwithstanding the foregoing, Agent shall have the right to syndicate the
transaction contemplated by this Agreement with additional entities so long as such
relationships do not impose any additional cost or liability to Merchant, Agent
provides Merchant with written notice of such syndication, and such partner(s) are
reputable firms with experience and resources similar to those of Agent. Merchant
acknowledges that as of February 12, 2025, Hilco has syndicated certain
responsibilities under this Agreement to Gordon Brothers and SB360, who
collectively serve as “Agent” hereunder. This Agreement shall be binding upon and
inure to the benefit of the Parties and their respective heirs, legal representatives,
successors and permitted assigns.”

Additionally, new paragraph R is added to the Agreement as follows:
R. Bankruptcy

“If the Merchant commences a case under Chapter 11 of title 11, United States Code
(the “Bankruptcy Code”), with a bankruptcy court (the “Bankruptcy Court”), the
Merchant shall promptly file a motion to assume sections of this Agreement under
section 365 and/or 363 of the Bankruptcy Code, and utilize its reasonable best efforts
to ensure that such motion is approved by an order that approves, among other things,
as follows (the “Approval Order”): (i) the payment of all fees and reimbursement of
expenses under this Agreement is approved without further order of the court; (ii) all
such payments of fees and reimbursement of expenses related to such Approval Order

4
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shall be made on a weekly basis without further order of the Bankruptcy Court and
otherwise in accordance with this Agreement; (iii) the payment of all fees and
reimbursement of expenses to Agent related to such Approval Orders shall be included
in any approved debtor-in-possession, cash collateral, or other post-petition financing
budget as a condition to the assumption of this Agreement; (iv) the conduct of the Sale
without the necessity of complying with state and local rules, laws, ordinances and
regulations, including, without limitation, permitting and licensing requirements, that
could otherwise govern the Sale; (v) the conduct of the Sale notwithstanding
restrictions in leases, reciprocal easement agreements or other contracts that purport
to restrict the Sale or the necessity of obtaining any third party consents; (vi) the Sale
through the conduct of “Going out of Business” or similar themed sales, in addition to
the Sale themes set forth in the Agreement; (vii) the sale of Additional Agent Goods
in accordance with the terms and conditions hereof; and (viii) Merchant in taking all
further actions as are necessary or appropriate to carry out the terms and conditions of
this Agreement. The Bankruptcy Court shall have exclusive jurisdiction to resolve any
issues arising under this Agreement. In such event, any legal action, suit or proceeding
arising in connection with this Agreement shall be submitted to the exclusive
jurisdiction of the Bankruptcy Court having jurisdiction over the Merchant, and each
Party waives any defenses or objections based on lack of jurisdiction, improper venue,
and/or forum non conveniens. From and after entry of the Approval Order, Agent shall
conduct the Sale in accordance with the terms of the Approval Order in all material
respects. If any objections are received prior to entry of the Approval Order, Agent
will use commercially reasonable efforts to assist Merchant in negotiating a
consensual resolution of such objection with the objecting party.”

Additionally, new paragraph S is added to the Agreement as follows:
T. Additional Agent Goods

“Agent shall have the right, at Agent’s sole cost and expense, to supplement the
Merchandise in the Sale at the Stores with additional goods procured by Agent which
are of like kind, and no lesser quality to the Merchandise in the Sale at the Stores
(“Additional Agent Goods”); provided, further, that the cost of Additional Agent
Goods shall not exceed 20% of the aggregate Cost Value of Merchandise in the Sale.
The Additional Agent Goods shall be purchased by Agent as part of the Sale, and
delivered to the Stores at Agent’s sole expense (including as to labor, freight and
insurance relative to shipping such Additional Agent Goods to the Stores). Sales of
Additional Agent Goods shall be run through Merchant’s cash register systems;
provided however, that Agent shall mark the Additional Agent Goods using either a
“dummy” SKU or department number, or in such other manner so as to distinguish the
sale of Additional Agent Goods from the sale of Merchandise. Agent and Merchant
shall also cooperate so as to ensure that the Additional Agent Goods are marked in
such a way that a reasonable consumer could identify the Additional Agent Goods as
non-Merchant goods. Additionally, Agent shall provide signage in the Stores
notifying customers that the Additional Agent Goods have been included in the Sale.

Agent shall pay to Merchant an amount equal to five percent (5%) percent of the gross
proceeds (excluding Sale Taxes) from the sale of the Additional Agent Goods (the

5
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“Additional Agent Goods Fee”), and Agent shall retain all remaining amounts from
the sale of the Additional Agent Goods. Agent shall pay Merchant its Additional
Agent Goods Fee in connection with each weekly sale reconciliation with respect to
sales of Additional Agent Goods sold by Agent during each then prior week (or at such
other mutually agreed upon time).

Agent and Merchant intend that the transactions relating to the Additional Agent
Goods are, and shall be construed as, a true consignment from Agent to Merchant in
all respects and not a consignment for security purposes. Subject solely to Agent’s
obligations to pay to Merchant the Additional Agent Goods Fee, at all times and for
all purposes the Additional Agent Goods and their proceeds shall be the exclusive
property of Agent, and no other person or entity shall have any claim against any of
the Additional Agent Goods or their proceeds. The Additional Agent Goods shall at
all times remain subject to the exclusive control of Agent.

Merchant shall, at Agent’s sole cost and expense, insure the Additional Agent Goods
and, if required, promptly file any proofs of loss with regard to same with Merchant’s
insurers. Agent shall be responsible for payment of any deductible under any such
insurance in the event of any casualty affecting the Additional Agent Goods.

Merchant acknowledges, and the Approval Order shall provide, that the Additional
Agent Goods shall be consigned to Merchant as a true consignment under Article 9 of
the Code. Agent is hereby granted a first priority security interest in and lien upon
(1) the Additional Agent Goods and (ii) the Additional Agent Goods proceeds /ess the
Additional Agent Goods Fee, and which security interest shall be deemed perfected
pursuant to the Approval Order without the requirement of filing UCC financing
statements or providing notifications to any prior secured parties (provided that Agent
is hereby authorized to deliver all required notices and file all necessary financing
statements and amendments thereof under the applicable UCC identifying Agent’s
interest in the Additional Agent Goods as consigned goods thereunder and the
Merchant as the consignee therefor, and Agent’s security interest in and lien upon such
Additional Agent Goods and Additional Agent Goods proceeds).

Notwithstanding anything in this Agreement to the contrary, “Merchandise” shall not
include Additional Agent Goods.”

With respect to this Amendment, (i) Merchant hereby reaffirms the representations,
warranties, and agreements set forth in section H of the Agreement, and (ii) Agent hereby reaffirms
the representations, warranties, and agreements set forth in section H of the Agreement.

This Amendment, together with the Agreement, all prior amendments or supplements, and all
schedules and exhibits attached hereto and thereto, constitutes a single, integrated written contract
expressing the entire agreement of the parties concerning the subject matter hereof. No covenants,
agreements, representations or warranties of any kind whatsoever have been made by any party to
this Amendment except as specifically set forth in this Amendment or the Agreement.

If this Amendment is acceptable to you, kindly execute a copy in the space provided, and return a
countersigned version to the undersigned.
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Very truly yours,
HILCO MERCHANT RESOURCES, LLC

T Kellan Grant

By: T. Kellan Grant
Its: EVP Commercial Counsel

AGREED AND ACCEPTED as of the 12th day
of February, 2025, intending to be bound to the terms of the Agreement:

GORDON BROTHERS RETAIL PARTNERS, LLC

By:
Its:

SB360 CAPITAL PARTNERS, LLC

By:
Its:

AGREED AND ACCEPTED as of the 12t day
of February, 2025:

F21 OpCO’ LLC DocuSigned by:
[bwi Sl

DODA973AC102408...

By:  Brad Sell
Its: Chief Financial Officer
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Very truly yours,

HILCO MERCHANT RESOURCES, LLC

By: T. Kellan Grant
Its: EVP Commercial Counsel

AGREED AND ACCEPTED as of the 12th day
of February, 2025, intending to be bound to the terms of the Agreement:

GORDON BROTHERS RETAIL PARTNERS, LLC

TAL PARTNERS, LLC

By: Aaron S. Miller
Its: President

AGREED AND ACCEPTED as of the 12t day
of February, 2025:

F21 OpCo, LLC

By:  Brad Sell
Its: Chief Financial Officer
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Very truly yours,

HILCO MERCHANT RESOURCES, LLC

By: T. Kellan Grant
Its: EVP Commercial Counsel

AGREED AND ACCEPTED as of the 12th day
of February, 2025, intending to be bound to the terms of the Agreement:

GORDON BROTHERS RETAIL PARTNERS, LLC

DocuSigned by:

Kickard Edwards

- 8DBA48849ACS540D...
By: Richara p. eawards

Its: Head of NA Retail

SB360 CAPITAL PARTNERS, LLC

By:
Its:

AGREED AND ACCEPTED as of the 12t day
of February, 2025:

F21 OpCo, LLC

By:  Brad Sell
Its: Chief Financial Officer
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Forever 21
Exhibit B

Expense Budget (1)

Advertising

Digital & Media 2,122,500
Signs (2) 300,000
Sign Walkers 586,875
Subtotal Advertising 3,009,375
Supervision

Fees / Wages / Expenses (3) 3,287,229
Subtotal Supervision 3,287,229

Miscellaneous

Miscellaneous /Legal (4) 75,000
Subtotal Miscellaneous 75,000
Total Expenses 6,371,604
Notes:

1. This Expense Budget contemplates a sale term of February, 12, 2025 through April
30, 2025. The Expense Budget remains subject to modification in the event that
this term is extended, or as otherwise agreed to by the parties.

2. Includes Sales Tax.

3. Includes Deferred Compensation and Insurance.

4. Any legal expenses associated with issues raised by or disputes with landlords,
including (without limitation) negotiations in respect of landlord side letters, shall
be in addition to and not part of the budgeted legal expenses.

Hilco Merchant Resources, LLC 2/10/2025
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EXHIBIT 2

Sale Guidelines

32647456.12
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SALE GUIDELINES!

A. The Store Closing Sales shall be conducted so that the Closing Stores in which sales are to occur
will remain open no longer than during the normal hours of operation provided for in the respective leases
for the Closing Stores.

B. The Store Closing Sales shall be conducted in accordance with applicable state and local “Blue
Laws”, where applicable, so that no Store Closing Sales shall be conducted on Sunday unless the Merchant
had been operating such Closing Store on a Sunday.

C. On “shopping center” property, the Agent shall not distribute handbills, leaflets or other written
materials to customers outside of any Closing Stores’ premises, unless permitted by the lease or, if
distribution is customary in the “shopping center” in which such Store is located; provided that Agent may
solicit customers in the Closing Stores themselves. On “shopping center” property, the Agent shall not use
any flashing lights or amplified sound to advertise the Store Closing Sales or solicit customers, except as
permitted under the applicable lease or agreed to by the landlord.

D. The Merchant and the Agent may advertise the Sale as a “store closing” “sale on everything”,
“everything must go”, or similar themed sale, or “going out of business.” The Agent may also have a
“countdown to closing” sign prominently displayed in a manner consistent with these Sale Guidelines.

E. Agent shall be permitted to utilize display, hanging signs, and interior banners in connection with
the Store Closing Sales; provided, however, that such display, hanging signs, and interior banners shall be
professionally produced and hung in a professional manner. The Merchant and the Agent shall not use neon
or day-glo on its display, hanging signs, or interior banners. Furthermore, with respect to enclosed mall
locations, no exterior signs or signs in common areas of a mall shall be used unless otherwise expressly
permitted in these Sale Guidelines. In addition, the Merchant and the Agent shall be permitted to utilize
exterior banners at (i) non-enclosed mall Closing Stores and (ii) enclosed mall Closing Stores to the extent
the entrance to the applicable Closing Store does not require entry into the enclosed mall common area;
provided, however, that such banners shall be located or hung so as to make clear that the Store Closing
Sales is being conducted only at the affected Closing Store, shall not be wider than the storefront of the
Closing Store. In addition, the Merchant and the Agent shall be permitted to utilize sign walkers and A-
frames in a safe and professional manner and in accordance with the terms of the Interim Order. Nothing
contained in these Sale Guidelines shall be construed to create or impose upon the Agent any additional
restrictions not contained in the applicable lease agreement.

F. Conspicuous signs shall be posted in the cash register areas of each of the affected Closing Stores
to effect that “all sales are final.”

G. Except with respect to the hanging of exterior banners, the Agent shall not make any alterations to
the storefront or exterior walls of any Closing Stores, except as authorized by the applicable lease.

H. The Agent shall not make any alterations to interior or exterior Closing Store lighting, except as
authorized by the applicable lease. No property of the landlord of a Closing Store shall be removed or sold

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Debtors’
Motion for Entry of () Interim Order Authorizing (4) the Conduct of the Store Closing Sales, With Such Sales to
be Free and Clear of All Liens, Claims, and Encumbrances and (B) Granting Related Relief, and (1) Final Order
Authorizing (A) the Debtors to Assume the Agency Agreement, (B) the Conduct of the Store Closing Sales, With
Such Sales to be Free and Clear of All Liens, Claims, and Encumbrances, and (C) Granting Related Relief or
Agency Agreement, as applicable.
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during the Store Closing Sales. The hanging of exterior banners or in-store signage and banners shall not
constitute an alteration to a Closing Store.

L. The Agent shall keep Closing Store premises and surrounding areas clear and orderly consistent
with present practices.

J. The Agent, at the direction of the Debtors, and the landlord of any Store are authorized to enter into
Side Letters without further order of the Court, provided that such agreements do not have a material
adverse effect on the Debtors or their estates.

K. Subject to the provisions of the Agency Agreement, the Agent shall have the right to sell all
furniture, fixtures, and equipment located at the Closing Stores and the corporate office (the “FF&E™). The
Agent may advertise the sale of the FF&E in a manner consistent with these guidelines at the Closing Stores
and or if the Merchant otherwise agrees, the corporate office. The purchasers of any FF&E sold during the
sale shall be permitted to remove the FF&E either through the back shipping areas at any time, or through
other areas after Store business hours; provided, however, that the foregoing shall not apply to de minimis
FF&E sales made whereby the item(s) can be carried out of the Closing Store in a shopping bag or shopping
cart. For the avoidance of doubt, as of the Sale Termination Date, the Agent may abandon, in place and
without further responsibility, any FF&E.

L. The Agent shall be entitled to include Additional Agent Goods in the Store Closing Sales in
accordance with the terms of the Interim Order and the Agency Agreement.

M. At the conclusion of the Store Closing Sales at each Closing Store, pending assumption or rejection
of applicable leases, the landlords of the Closing Stores shall have reasonable access to the Closing Stores’
premises as set forth in the applicable leases. The Merchant, the Agent and their agents and representatives
shall continue to have exclusive and unfettered access to the Closing Stores.

N. The rights of landlords against Merchant for any damages to a Closing Store shall be reserved in
accordance with the provisions of the applicable lease; provided that to the extent certain leases of Closing
Stores require written confirmation of receipt of a key to effectuate surrender, this requirement is waived.

0. If and to the extent that the landlord of any Closing Store affected hereby contends that the Agent
or Merchant is in breach of or default under these Sale Guidelines, such landlord shall email or deliver
written notice by overnight delivery on the Merchant’s counsel and the Agent’s counsel as follows:

If to the Merchant:

F21 OpCo, LLC

110 E. 9th Street, Suite A500
Los Angeles, California 90079
Attention: Michael Brown
mbrown@thinkbrg.com
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With copies to:

Young Conaway Stargatt & Taylor, LLP

1000 North King Street

Wilmington, Delaware 19801

Attention: Andrew Magaziner, Esq.(amagaziner@ycst.com) and
S. Alexander Faris, Esq. (afaris@ycst.com)

If to the Agent:
HILCO MERCHANT RESOURCES, LLC
c/o Ropes & Gray LLP

191 North Wacker Drive, 32nd Floor
Chicago, IL 60606, Attn: Stephen lacovo (stephen.iacovo@ropesgray.com)
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EXHIBIT B

Proposed Final Order

32647456.12



Case 25-10469 Doc 14 Filed 03/17/25 Page 91 of 116

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
F21 OPCO, LLC, et al.,! Case No. 25-10469 ()
Debtors. (Jointly Administered)
Ref: Docket Nos. &

FINAL ORDER AUTHORIZING (I) THE DEBTORS TO ASSUME THE AGENCY
AGREEMENT, (II) THE CONDUCT OF THE STORE CLOSING SALES, WITH SUCH
SALES TO BE FREE AND CLEAR OF ALL LIENS, CLAIMS, AND ENCUMBRANCES,

AND (IT) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)’ of the Debtors for entry of a final order (this
“Final Order”) (a) authorizing the Debtors, upon entry of the Final Order, to assume the Agency
Agreement, (b) authorizing the Debtors to conduct store closing or similar themed sales in
accordance with the terms of the Agency Agreement and the Sale Guidelines, with such sales to
be free and clear of all liens, claims, and encumbrances, and (c) granting certain related relief, all
as more fully set forth in the Motion; and this Court having reviewed the Motion and the First Day
Declaration; and this Court having previously entered that certain Interim Order Authorizing
(1) the Conduct of the Store Closing Sales, with Such Sales to be Free and Clear of All Liens,

Claims, and Encumbrances and (1) Granting Related Relief [D.I. ] (the “Interim Order”); and

this Court having jurisdiction to consider the Motion and the relief requested therein in accordance
with 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United

States District Court for the District of Delaware, dated February 29, 2012; and this Court having

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are:
F21 OpCo, LLC (8773); F21 Puerto Rico, LLC (5906); and F21 GiftCo Management, LLC (6412). The Debtors’
address for purposes of service in these Chapter 11 Cases is 110 East 9th Street, Suite A500, Los Angeles, CA
90079.

Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion.
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found that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that this Court may enter
a final order consistent with Article III of the United States Constitution; and this Court having
found that venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C.
§§ 1408 and 1409; and it appearing that proper and adequate notice of the Motion has been given
and that no other or further notice is necessary; and upon the record herein; and after due
deliberation thereon; and this Court having determined that the relief requested in the Motion is in
the best interests of the Debtors, their estates, their creditors, and other parties in interest, it is
hereby

FOUND, CONCLUDED AND DETERMINED THAT:3

A. The Debtors’ decision to (i) enter into the Agency Agreement, a copy of which is
attached hereto as Exhibit 1, and (ii) perform under and make payments required by the Agency
Agreement, is a reasonable exercise of the Debtors’ sound business judgment consistent with their
fiduciary duties and is in the best interests of the Debtors, their estates, their creditors, and all other
parties in interest.

B. The Agency Agreement was negotiated, proposed, and entered into by the Agent
and the Debtors without collusion, in good faith, and from arm’s length bargaining positions.

C. Time is of the essence in effectuating the Agency Agreement and continuing with
the Store Closing Sales contemplated therein without interruption. The conduct of the Store
Closing Sales will provide an efficient means for the Debtors to dispose of the Store Closing

Assets. The Store Closing Sales under the Agency Agreement must be permitted to continue to

The findings and conclusions set forth herein constitute this Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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maximize the value that the Agent may realize from the Store Closing Sales and the value that the
Debtors may realize from assuming the Agency Agreement.

D. The Agent is not an “insider” as that term is defined in section 101(31) of the
Bankruptcy Code. No common identity of directors or controlling stockholders exists between the
Agent and the Debtors.

E. The Sale Guidelines, as described in the Motion and attached as Exhibit 2 hereto,
are reasonable and appropriate and will maximize the returns on the Store Closing Assets for the
benefit of the Debtors’ estates and creditors.

F. The Store Closing Sales, in accordance with the Sale Guidelines and with the
assistance of the Agent, will provide an efficient means for the Debtors to liquidate and dispose of
the Store Closing Assets as quickly and effectively as possible, and are in the best interests of the
Debtors’ estates.

G. The Resolution Procedures are fair and reasonable, and comply with applicable law.

H. The Debtors have represented that, pursuant to the Motion, they are not seeking to
either sell or lease personally identifiable information during the course of the Store Closing Sales
at the Closing Stores; provided, however, that the Agent will be authorized to distribute emails and
promotional materials to the Debtors’ customers consistent with the Debtors’ existing policies on
the use of consumer information.f

L. No sale, transfer or other disposition of the Store Closing Assets pursuant to the
Agency Agreement or entry into the Agency Agreement will subject the Agent to any liability for
claims, obligations or Encumbrances asserted against the Debtors or the Debtors’ interests in such
Store Closing Assets by reason of such transfer under any laws, including, without limitation, any

bulk-transfer laws or any theory of successor or transferee liability, antitrust, environmental,
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product line, de facto merger or substantial continuity or similar theories. The Agent is not a
successor to the Debtors or their respective estates.

J. The relief set forth herein is necessary to avoid immediate and irreparable harm to
the Debtors and their estates, and the Debtors have demonstrated good, sufficient, and sound
business purposes and justifications for the relief approved herein.

K. The entry of this Final Order is in the best interest of the Debtors, their estates and
creditors, and all other parties in interest herein.

ORDERED, ADJUDGED, AND DECREED THAT:

1. The Motion is GRANTED on a final basis, as set forth herein.

2. All objections to the entry of this Final Order, to the extent not withdrawn or settled,
are overruled.

I. ASSUMPTION OF THE AGENCY AGREEMENT

3. The Agency Agreement is hereby assumed pursuant to section 365 of the
Bankruptcy Code. The Debtors are authorized to act and perform in accordance with the terms of
the Agency Agreement, including, but not limited to, making payments required by the Agency
Agreement to the Agent without the need for any application of the Agent or a further order of this
Court. Notwithstanding this or any other provision of this Final Order, nothing shall prevent or be
construed to prevent any of the Agent (individually, as part of a joint venture, or otherwise) or any
of their affiliates from bidding on the Debtors’ other assets pursuant to an agency agreement or
otherwise, and Agent is hereby authorized to bid on and guarantee or otherwise acquire such assets
notwithstanding anything to the contrary in the Bankruptcy Code or other applicable law, provided

that such guarantee, transaction or acquisition is approved by separate order of this Court.
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4. Subject to the restrictions set forth in this Final Order and the Sale Guidelines, the
Debtors and the Agent are authorized to take any and all actions as may be necessary or desirable
to implement the Agency Agreement and the Store Closing Sales; and each of the transactions
contemplated by the Agency Agreement.

II. AUTHORITY TO ENGAGE IN THE STORE CLOSING SALES

5. The Debtors are authorized, pursuant to sections 105(a) and 363(b)(1) of the
Bankruptcy Code, to immediately continue and conduct the Store Closing Sales in accordance with
this Final Order, the Sale Guidelines, the Agency Agreement, and any Side Letter (defined below).

6. The Sale Guidelines are approved in their entirety.

7. All entities that are presently in possession of some or all of the Store Closing
Assets in which the Debtors hold an interest that are or may be subject to the Agency Agreement
or this Final Order hereby are directed to surrender possession of such Store Closing Assets to the
Debtors or the Agent.

8. Except as provided herein, neither the Debtors nor the Agent nor any of their
officers, employees, or agents shall be required to obtain the approval of any third party, including
(without limitation) any Governmental Unit or any Landlord, to conduct the Store Closing Sales
and any related activities in accordance with the Sale Guidelines.

III. ORDER BINDING

0. This Final Order shall be binding upon and shall govern the acts of all entities,
including, without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state and local officials, and all other

persons and entities who may be required by operation of law, the duties of their office, or contract,
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to accept, file, register or otherwise record or release any documents or instruments, or who may
be required to report or insure any title or state of title in or to the Store Closing Assets.

10. This Final Order and the terms and provisions of the Agency Agreement shall be
binding on all of the Debtors’ creditors (whether known or unknown), the Debtors, the Agent, and
their respective affiliates, successors and assigns, and any affected third parties including, but not
limited to, all persons asserting an interest in the Store Closing Assets, notwithstanding any
subsequent appointment of any trustee, party, entity or other fiduciary under any section of the
Bankruptcy Code with respect to the forgoing parties, and as to such trustee, party, entity or other
fiduciary, such terms and provisions likewise shall be binding. The provisions of this Final Order
and the terms and provisions of the Agency Agreement, and any actions taken pursuant hereto or
thereto shall survive the entry of any order which may be entered confirming or consummating
any plan(s) of the Debtors or converting the Debtors’ cases from chapter 11 to chapter 7, and the
terms and provisions of the Agency Agreement, as well as the rights and interests granted pursuant
to this Final Order and the Agency Agreement, shall continue in these or any superseding cases
and shall be binding upon the Debtors, the Agent and their respective successors and permitted
assigns, including any trustee or other fiduciary hereafter appointed as a legal representative of the
Debtors under chapter 7 or chapter 11 of the Bankruptcy Code. Any trustee appointed in this case
shall be and hereby is authorized to operate the Debtors’ business to the fullest extent necessary to
permit compliance with the terms of this Final Order and the Agency Agreement, and Agent and
the trustee shall be and hereby are authorized to perform under the Agency Agreement upon the

appointment of the trustee without the need for further order of this Court.
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IV.  CONDUCTING THE STORE CLOSING SALES

11.  Except as otherwise provided in the Agency Agreement, pursuant to section 363(f)
of the Bankruptcy Code, the Agent is authorized to sell all the Store Closing Assets to be sold
pursuant to the Agency Agreement free and clear of any and all liens, claims, encumbrances, and

other interests (“Encumbrances”), including, without limitation, the liens and security interests,

as the same may have been amended from time to time, of Wells Fargo and the Prepetition Term
Loan Agent whether arising by agreement, any statute or otherwise and whether arising before, on
or after the date on which these Chapter 11 Cases were commenced; provided, however, that any
such Encumbrances shall attach to the proceeds of the sale of the Store Closing Assets with the
same validity, in the amount, with the same priority as, and to the same extent that any such liens,
claims, and encumbrances have with respect to the Store Closing Assets, subject to (i) the ABL-
Term Loan Intercreditor Agreement and (ii) any claims and defenses that the Debtors may possess
with respect thereto.

12. Other than filings made by Wells Fargo and the Prepetition Term Loan Agent with
respect to their liens and security interests in the Store Closing Assets, if any person or entity that
has filed financing statements, mortgages, construction or mechanic’s liens, lis pendens or other
documents or agreement evidencing liens on or interests in the Store Closing Assets shall not have
delivered to the Debtors, in proper form for filing and executed by the appropriate parties,
termination statements, instruments of satisfaction, or releases of any Encumbrances which the
person or entity has with respect to the Store Closing Assets, each such person or entity is hereby
directed to deliver all such statements, instruments and releases and the Debtors and the Agent are
hereby authorized to execute and file such statements, instruments, releases and other documents

on behalf of the person or entity asserting the same and the Agent is authorized to file a copy of
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this Final Order which, upon filing, shall be conclusive evidence of the release and termination of
such interest. Each and every federal, state and local governmental unit is hereby directed to accept
any and all documents and instruments necessary or appropriate to give effect to the Store Closing
Sales and related transactions.

13.  All newspapers and other advertising media in which the Store Closing Sales may
be advertised and all Landlords or licensors, as applicable, of the Closing Stores are directed to
accept this Final Order as binding authority so as to authorize the Debtors and the Agent to conduct
the Store Closing Sales and the sale of Store Closing Assets pursuant to the Agency Agreement
and the Sale Guidelines, including, without limitation, to conduct and advertise the sale of the
Store Closing Assets and the Additional Agent Goods in the manner contemplated by and in
accordance with this Final Order, the Sale Guidelines, and the Agency Agreement.

14.  Nothing nullifies or enjoins the enforcement of any liability to a Governmental Unit
under environmental laws or regulations (or any associated liabilities for penalties, damages, cost
recovery, or injunctive relief) that any entity would be subject to as the owner, lessor, lessee, or
operator of the property after the date of entry of this Final Order. Nothing contained in this Final
Order or in the Agency Agreement shall in any way (a) diminish the obligation of any entity to
comply with environmental laws, or (b) diminish the obligations of the Debtors to comply with
environmental laws consistent with their rights and obligations as debtors in possession under the
Bankruptcy Code. Nothing herein shall be construed to be a determination that the Agent is an
operator with respect to any environmental law or regulation. Moreover, the sale of the Store
Closing Assets shall not be exempt from, and the Debtors and the Agent shall be required to
comply with laws and regulations of general applicability, including, without limitation, public

health and safety, criminal, tax, labor, employment, environmental, antitrust, fair competition,
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traffic and consumer protection laws, including consumer laws regulating deceptive practices and
false advertising (collectively, “General Laws”). Nothing in this Final Order shall alter or affect
the Debtors’ and Agent’s obligations to comply with all applicable federal safety laws and
regulations. Nothing in this Final Order shall be deemed to bar any Governmental Unit from
enforcing General Laws in the applicable non-bankruptcy forum, subject to the Debtors’ or the
Agent’s right to assert in that forum or before this Court that any such laws are not in fact General
Laws or that such enforcement is impermissible under the Bankruptcy Code, this Final Order, or
otherwise, pursuant to the relief granted hereunder. Notwithstanding any other provision in this
Final Order, no party waives any rights to argue any position with respect to whether the conduct
was in compliance with this Final Order and/or any applicable law, or that enforcement of such
applicable law is preempted by the Bankruptcy Code. Nothing in this Final Order shall be deemed
to have made any rulings on any such issues.

15.  In accordance with and subject to the terms and conditions of the Agency
Agreement, the Agent shall have the right to use the Closing Stores and all related store services,
furniture, fixtures, equipment, and other assets of the Debtors for the purpose of conducting the
Store Closing Sales, free and clear of any interference from any entity or person, subject to
compliance with the Sale Guidelines (as modified by any Side Letters) and this Final Order.

16. Subject to the Resolution Procedures provided herein, the Debtors and the Agent
are hereby authorized to take such actions as may be necessary and appropriate to implement the
Agency Agreement and to conduct the Store Closing Sales without the need for a further order of

29 ¢¢

this Court, including, but not limited to, advertising the sale as a “store closing,” “sale on

99 <¢

everything,” “everything must go,” “liquidation sale,” and “going out of business” or similar

themed sale through the posting of signs (including the use of exterior banners at non-enclosed
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mall Closing Stores, and at enclosed mall Closing Stores to the extent the applicable Store entrance
does not require entry into the enclosed mall common area), use of sign-walkers, A-frames, and
other street signage, in accordance with the Final Order, Agency Agreement, and Sale Guidelines.

17.  Notwithstanding anything herein to the contrary, and in view of the importance of
the use of sign-walkers, banners, and other advertising to the sale of the Store Closing Assets, to
the extent that disputes arise during the course of such sale regarding laws regulating the use of
sign-walkers, banners or other advertising and the Debtors and the Agent are unable to resolve the
matter consensually with a Governmental Unit, any party may request an immediate telephonic
hearing with this Court pursuant to these provisions. Such hearing will, to the extent practicable,
be scheduled initially no later than within five (5) business days of such request. This scheduling
shall not be deemed to preclude additional hearings for the presentation of evidence or arguments
as necessary.

18.  Except as expressly provided in the Agency Agreement and Sale Guidelines, the
sale of the Store Closing Assets shall be conducted by the Debtors and the Agent notwithstanding
any restrictive provision of any lease, sublease, license, reciprocal easement agreement, restrictive
covenant, or other agreement relative to occupancy affecting or purporting to restrict the conduct
of the Store Closing Sales, the rejection of leases or licenses, the necessity of obtaining any third
party consents, abandonment of assets, or “going dark™ provisions, and such provisions shall not
be enforceable in conjunction with the Store Closing Sales. Breach of any such provisions in these
chapter 11 cases in conjunction with the Store Closings shall not constitute a default under a lease
or provide a basis to terminate the lease. The Agent, along with landlords and licensors, as
applicable, of the Closing Stores are authorized to enter into agreements (“Side Letters”) between

themselves modifying the Sale Guidelines without further order of this Court, and such Side

32647456.12

10



Case 25-10469 Doc 14 Filed 03/17/25 Page 101 of 116

Letters shall be binding as among the Agent and any such landlords or licensors, as applicable, of
the Closing Stores, provided that nothing in such Side Letters affects the provisions of paragraphs
14, 16, 17, and 29 of this Final Order. In the event of any conflict between the Sale Guidelines
and any Side Letter, the terms of such Side Letter shall control.

19.  Except as expressly provided for herein or in the Sale Guidelines, and except with
respect to any Governmental Unit (as to which paragraphs 14 and 29 of this Final Order shall
apply), no person or entity, including, but not limited to, any landlord, licensor, service providers,
utilities, and creditor, shall take any action to directly or indirectly prevent, interfere with, or
otherwise hinder the continuation of the Store Closing Sales or the sale of Sale Closing Assets, or
the advertising and promotion (including the posting of signs and exterior banners or the use of
signwalkers) of such sales, and all such parties and persons of every nature and description,
including, but not limited to, any landlord, licensor, service providers, utilities, and creditor and
all those acting for or on behalf of such parties, are prohibited and enjoined from (a) interfering in
any way with, obstructing, or otherwise impeding, the conduct of the Store Closing Sales and/or
(b) instituting any action or proceeding in any court (other than in this Court) or administrative
body seeking an order or judgment against, among others, the Debtors, the Agent, or the landlords
or licensors, as applicable, at the Closing Stores that might in any way directly or indirectly
obstruct or otherwise interfere with or adversely affect the conduct of the Store Closing Sales or
sale of the Store Closing Assets or other liquidation sales at the Closing Stores and/or seek to
recover damages for breach(es) of covenants or provisions in any lease, sublease, license, or
contract based upon any relief authorized herein.

20. The Agent shall honor gift cards and gift certificates, that were issued by or on

behalf the Debtors prior to the Petition Date through and including April 15, 2025 (the “Gift Card
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Termination Date”). To the extent not already completed, as soon as reasonably practicable after

entry of this Order, the Debtors shall post conspicuous signage at their stores and on their website
advising customers that gift cards and gift certificates will not be honored after the Gift Card
Termination Date.

21.  All sales of all Store Closing Assets and the Additional Agent Goods, if any, shall
be “as is” and final. Conspicuous signs stating that “all sales are final” and “as is” will be posted
at the cash register areas at all Stores. However, all state and federal laws relating to implied
warranties for latent defects shall be complied with and are not superseded by the sale of said
goods or the use of the terms “as is” or “final sales.”

22.  Except as expressly provided for in the Agency Agreement, nothing in this Final
Order or the Agency Agreement, and none of the Agent’s actions taken in respect of the Store
Closing Sales shall be deemed to constitute an assumption by Agent of any of the Debtors’
obligations relating to any of the Debtors’ employees. Moreover, the Agent shall not become
liable under any collective bargaining or employment agreement or be deemed a joint or successor
employer with respect to such employees.

23. The Agent shall not be liable for sales taxes except as expressly provided in the
Agency Agreement, and the Debtors remain responsible for the payment of any and all sales taxes.
The Debtors are directed to remit all taxes accruing from the Store Closing Sales to the applicable
Governmental Units as and when due, provided that in the case of a bona fide dispute, the Debtors
are only directed to pay such taxes upon the resolution of the dispute, if and to the extent that the
dispute is decided in favor of the applicable Governmental Unit. For the avoidance of doubt, sales
taxes collected and held in trust by the Debtors shall not be used to pay any creditor or any other

party, other than the applicable Governmental Unit for which the sales taxes are collected. This

32647456.12

12



Case 25-10469 Doc 14 Filed 03/17/25 Page 103 of 116

Final Order does not enjoin, suspend or restrain the assessment, levy or collection of any tax under
state law, and does not constitute a declaratory judgment with respect to any party’s liability for
taxes under state law.

24, The Debtors shall not sell any personal and/or confidential information about the

Debtors’ employees and/or customers (the “Confidential Information™). To the extent that the

Debtors propose to sell Store Closing Assets that may contain Confidential Information, the
Debtors shall remove all such Confidential Information from such Store Closing Assets before
they are sold or abandoned.

25. The Agent is authorized to sell, without incurring liability to any person or entity,
the Store Closing Assets in accordance with the terms of this Final Order, the Agency Agreement
and the Sale Guidelines.

26.  Nothing in this Final Order shall (a) alter or affect the Debtors’ obligations to
comply with section 365(d)(3) of the Bankruptcy Code or (b) alter or modify the rights of any
lessor or other counterparty to a lease with the Debtors to file an appropriate motion or otherwise
seek appropriate relief if the Debtors fail to comply with section 365(d)(3) of the Bankruptcy Code;
provided that the conduct of the Store Closing Sales in accordance with the Sale Guidelines, as
may have been modified by Side Letter, shall not be a violation of section 365(d)(3) of the
Bankruptcy Code.

27. During the Store Closing Sales Term, the Agent shall be granted a limited license
and right to use the trade names, logos, e-mail lists, mailing lists, customer lists, and e-commerce
sites (including (without limitation) websites and social media), including a banner on such sites
and a store locator to identify the Closing Stores, relating to and used in connection with the

operation of the stores as identified in the Agency Agreement, solely for the purpose of advertising
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the Store Closing Sales in accordance with the terms of the Agency Agreement, this FinL aorder,
and the Sale Guidelines; provided, however, that the Agent shall not receive personally identifiable
information from the Debtors.

V. RESOLUTION PROCEDURES FOR DISPUTES REGARDING LIQUIDATION
LAWS

28. To the extent that the Store Closing Sales at the Closing Stores are conducted in
accordance with this Final Order and the Sale Guidelines, and are therefore conducted under the
supervision of this Court, such Store Closing Sales are authorized notwithstanding any federal,
state, or local statute, ordinance, rule, or licensing requirement directed at regulating “going out of

99 €6

business,” “store closing,” similar inventory liquidation sales, bulk sale laws, or fast pay laws,
including laws restricting safe, professional and non-deceptive, customary advertising such as
signs, banners, posting of signage, and use of sign-walkers in connection with the sale and

including ordinances establishing license or permit requirements, waiting periods, time limits or

bulk sale restrictions, (collectively, the “Liquidation Laws”).

29.  Provided that the Store Closing Sales are conducted in accordance with the terms
of this Final Order, the Agency Agreement and the Sale Guidelines, and in light of the provisions
in the laws of many Governmental Units that exempt court-ordered sales from their provisions,
the Debtors shall be presumed to be in compliance with any Liquidation Laws and, subject to
paragraphs 14 and 17 herein, are authorized to conduct the Store Closing Sales in accordance with
the terms of this Final Order and the Sale Guidelines without the necessity of further showing
compliance with any such Liquidation Laws. To the extent that between the Petition Date and the
date of the Final Hearing there is a dispute arising from or relating to the Store Closing Sales, this
Final Order, the Agency Agreement, or the Sale Guidelines, which dispute relates to any

Liquidation Sales Laws (a “Liquidation Dispute”), the following procedures shall apply:
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The Court shall retain exclusive jurisdiction to resolve the Liquidation
Dispute which such Liquidation Dispute will be heard within fourteen (14)
days of service of the Dispute Resolution Motion, absent a party obtaining
expedited relief. Nothing in this Final Order shall constitute a ruling with
respect to any issues to be raised with respect to a Liquidation Dispute. Any
Governmental Unit may assert a Liquidation Dispute and shall send a notice
(the “Dispute Notice”) explaining the nature of the dispute to: (i) the
Debtors’ proposed counsel, Young Conaway Stargatt & Taylor, LLP,
Rodney Square, 1000 North King Street, Wilmington, DE 19801, Attn:
Andrew L. Magaziner, Esq. (amagaziner@ycst.com) and S. Alexander
Faris, Esq. (afaris@ycst.com); (iii) counsel to Wells Fargo Bank, N.A. in
its capacity as Prepetition ABL Administrative Agent, Otterbourg P.C., 230
Park Avenue, New York, NY 10169, Attn: Chad Simon, Esq.
(csimon@otterbourg.com) and Daniel Fiorillo, Esq.
(dfiorillo@otterbourg.com); (iv) counsel to Pathlight Capital LP in its
capacity as Prepetition Term Loan Agent, Riemer & Braunstein LLP, Times
Square Tower, Suite 2506, Seven Times Square, New York, NY 10036,
Attn: Steven E. Fox, Esq. (sfox@riemerlaw.com) and Paul D. Bekker, Esq.
(pbekker@riemerlaw.com); (v) counsel to Hilco Merchant Resources, LLC,
Ropes & Gray LLP, 191 North Wacker Drive, 32nd Floor, Chicago, IL
60606, Attn: Stephen lacovo (stephen.iacovo@ropesgray.com); and (vi)
counsel to any statutory committee, no later than fourteen (14) days
following the service of this Final Order.

b) If the Debtors, the Agent and the Governmental Unit are unable to
resolve the Liquidation Dispute within fourteen (14) days of service of the
notice, the aggrieved party may file a motion with this Court requesting that
this Court resolve the Liquidation Dispute (a “Dispute Resolution
Motion”).

C) In the event that a Dispute Resolution Motion is filed, nothing in the
Interim Order or this Final Order, as applicable, shall preclude the Debtors,
a landlord, or any other interested party from asserting (i) that the provisions
of any Liquidation Sale Laws are preempted by the Bankruptcy Code, or
(11) that neither the terms of the Interim Order or this Final Order nor the
conduct of the Debtors pursuant to the Interim Order or this Final Order,
violates such Liquidation Laws. Filing a Dispute Resolution Motion as set
forth herein shall not be deemed to affect the finality of the Interim Order
or this Final Order or to limit or interfere with the Debtors’ or the Agent’s
ability to conduct or to continue to conduct the Store Closing Sales pursuant
to the Interim Order or this Final Order, as applicable, absent further order
of the Court. Upon the entry of the Interim Order or this Final Order, the
Court grants authority for the Debtors and the Agent to conduct the Store
Closing Sales pursuant to the terms of the Interim Order or this Final Order,
the Agency Agreement, and the Sale Guidelines (as may be modified by
Side Letters, as defined in the Proposed Orders) and to take all actions
reasonably related thereto or arising in connection therewith. The
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Governmental Unit will be entitled to assert any jurisdictional, procedural,
or substantive arguments it wishes with respect to the requirements of its
Liquidation Laws or the lack of any preemption of such Liquidation Laws
by the Bankruptcy Code. Nothing in the Interim Order or this Final Order
will constitute a ruling with respect to any issues to be raised in any Dispute
Resolution Motion.

30.  Within two (2) business days of the entry of this Final Order, the Debtors shall
serve copies of this Final Order, which includes the Agency Agreement and the Sale Guidelines,
by email, facsimile, or regular mail on the Applicable Governmental Units and the Landlords.

VI. SECTIONS 363(m) AND 364(e) OF THE BANKRUPTCY CODE

31.  Entry into the Agency Agreement is undertaken by the parties thereto in good faith,
as that term is used in sections 363(m) and 364(e) of the Bankruptcy Code, and Agent shall be
protected by sections 363(m) and 364(e) of the Bankruptcy Code in the event that this Final Order
is modified, amended or vacated by subsequent order of the Court or any other court. The
modification, amendment or vacatur of the authorization provided herein to enter into the Agency
Agreement and consummate the transactions contemplated thereby shall not affect the validity of
such transactions (including the enforceability of the Store Closing Sales or the liens or priority
authorized or created under the Agency Agreement or this Final Order solely in respect of
Additional Agent Goods and proceeds therefrom), unless such authorization is duly stayed pending
such appeal. The Agent is entitled to all of the benefits and protections afforded by sections 363(m)
and 364(e) of the Bankruptcy Code. The transactions contemplated by the Agency Agreement are
not subject to avoidance pursuant to section 363(n) of the Bankruptcy Code.

VII. ADDITIONAL AGENT GOODS

32. The Agent is authorized to supplement the Merchandise in the Store Closing Sales
with Additional Agent Goods; provided, that the Debtors may reasonably object to the inclusion
of Additional Agent Goods that are not of like kind and are of lesser quality to the Merchandise in

32647456.12
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the Store Closing Sales at the Closing Stores, in which case the Debtors and the Agent shall work
in good faith to resolve such objection, which resolution may require the exclusion of such
Additional Agent Goods subject to the objection; provided, further, that the cost of Additional
Agent Goods shall not exceed twenty percent (20%) of the aggregate Cost Value (as defined in the
Agency Agreement) of the Merchandise in the Store Closing Sale. The Additional Agent Goods
shall be purchased by the Agent as part of the Store Closing Sales and delivered to the Closing
Stores at the Agent’s sole expense (including as to labor, freight, and insurance relative to shipping
such Additional Agent Goods to the Closing Stores). Sales of Additional Agent Goods shall be
run through the Debtors’ cash register systems; provided, however, that the Agent shall mark the
Additional Agent Goods using either a “dummy” SKU or department number, or in such other
manner so as to distinguish the sale of Additional Agent Goods from the sale of Merchandise. The
Agent and Debtors shall cooperate to ensure that the Additional Agent Goods are marked in such
a way that a reasonable consumer could identify the Additional Agent Goods from the
Merchandise. The Agent shall provide signage in the Closing Stores notifying customers that the
Additional Agent Goods have been included in the Store Closing Sale.

33. All transactions relating to the Additional Agent Goods are, shall be construed as,
and are acknowledged by the Debtors to be, a true consignment from the Agent to the Debtors
under Article 9 of the Uniform Commercial Code (the “UCC”) and not a consignment for security
purposes. Subject solely to Agent’s obligations to pay to the Debtors the Additional Agent Goods
Fee (as defined in the Agency Agreement), at all times and for all purposes the Additional Agent
Goods and their proceeds shall be the exclusive property of the Agent, and no other person or
entity (including, without limitation, the Debtors, or any third person claiming a security interest

in the Debtors’ property, including any of the Debtors’ secured lenders) shall have any claim
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against any of the Additional Agent Goods or the proceeds thereof. The Additional Agent Goods
shall at all times remain subject to the exclusive control of the Agent. The Debtors shall, at Agent’s
sole cost and expense, insure the Additional Agent Goods and, if required, promptly file any proofs
of loss with regard thereto. The Agent shall be responsible for payment of any deductible under
any such insurance in the event of any casualty affecting the Additional Agent Goods.

34. The Agent is hereby granted a first priority security interest in and lien upon (a) the
Additional Agent Goods and (b) the Additional Agent Goods proceeds, less the Additional Agent
Goods Fee, and which security interest shall be deemed perfected without the requirement of filing
UCC financing statements or providing notifications to any prior secured parties (provided that
the Agent is hereby authorized to deliver all required notices and file all necessary financing
statements and amendments thereof under the applicable UCC identifying the Agent’s interest in
the Additional Agent Goods as consigned goods thereunder and the Debtors as the consignee
therefor, and the Agent’s security interest in and lien upon such Additional Agent Goods and the
Additional Agent Goods proceeds).

VIII. MISCELLANEOUS

35. Any transfers by the Debtors to the Agent prior to the Petition Date (including,
without limitation, any proceeds under the Agency Agreement and the valid, binding, and
enforceable security interests granted to the Agent solely in respect of the Additional Agent Goods
and the proceeds therefrom (subject to the Agent’s payment of the Additional Agent Goods Fee))
are not subject to avoidance.

36. Non-material modifications, amendments, or supplementations to the Agency
Agreement and related documents by the parties may be made in accordance with the terms thereof

without further order of this Court; provided that any such modifications, amendment or
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supplements are not adverse to the Debtors or their estates, the interest of the landlords under the
applicable Leases are not adversely affected, or as otherwise ordered by this Court; provided
further that the Debtors shall provide counsel to Wells Fargo and counsel to the Prepetition Term
Loan Agent copies of any such modifications, amendments, or supplements at least two (2)
business days prior to the effectiveness thereof, which such modification(s), amendment(s), or
supplement(s) shall be effective unless Wells Fargo or the Prepetition Term Loan Agent delivers
a written objection to the Debtors’ counsel, with a copy to any statutory committee (email being
sufficient) prior to the expiration of such two (2) business day period.

37.  Neither the Agent nor any of its respective affiliates (whether individually, as part
of a joint venture, or otherwise), shall be precluded from providing additional services to the
Debtors or bidding on the Debtors’ assets in connection with any other future process that may or
may not be undertaken by the Debtors to close stores; provided that any such services and/or sales
are approved by separate order of this Court.

38. The Debtors are authorized and permitted to transfer to the Agent personal
information in the Debtors’ custody and control solely for the purposes of assisting with and
conducting the Store Closing Sales and only to the extent necessary for such purposes, provided
that Agent removes such personal information from the FF&E prior to the abandonment of the
same.

39. Nothing contained in any plan confirmed in these Chapter 11 Cases or any order of
this Court confirming such plan or in any other order in these Chapter 11 Cases (including any
order entered after any conversion of this case to a case under chapter 7 of the Bankruptcy Code)
shall alter, conflict with, or derogate from, the provisions of the Agency Agreement or the terms

of this Final Order.
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40. The Agent shall not be liable for any claims against the Debtors, and the Debtors
shall not be liable for any claims against Agent, in each case, other than as expressly provided for
in the Agency Agreement. The Agent shall have no successor liability whatsoever with respect to
any Encumbrances or claims of any nature that may exist against the Debtors, including, without
limitation, the Agent shall not be, or to be deemed to be: (a) a successor in interest or within the
meaning of any law, including any revenue, successor liability, pension, labor, ERISA, bulk-
transfer, products liability, tax or environmental law, rule or regulation, or any theory of successor
or transferee liability, antitrust, environmental, product line, de facto merger or substantial
continuity or similar theories; or (b) a joint employer, co-employer or successor employer with the
Debtors, and the Agent shall have no obligation to pay the Debtors’ wages, bonuses, severance
pay, vacation pay, WARN act claims (if any), benefits or any other payments to employees of the
Debtors, including pursuant to any collective bargaining agreement, employee pension plan, or
otherwise, except as expressly set forth in the Agency Agreement.

41. Notwithstanding the relief granted herein and any actions taken hereunder, except
with respect to the Agent, nothing contained herein shall create, nor is intended to create, any rights
in favor of, or enhance the status of any claim held by, any person.

42. Nothing in this Final Order is intended to affect any rights of any Applicable
Governmental Unit to enforce any law affecting the Debtors’ conduct of the Store Closing Sales
prior to the Petition Date.

43. Notwithstanding Bankruptcy Rule 6004(h), to the extent applicable, this Final
Order shall be effective and enforceable immediately upon entry hereof.

44, The Debtors are authorized and empowered to take all actions necessary or

appropriate to implement the relief granted in this Final Order. The failure to specifically include

32647456.12

20



Case 25-10469 Doc 14 Filed 03/17/25 Page 111 of 116

any particular provision of the Agency Agreement in this Final Order shall not diminish or impair
the effectiveness of such provisions, it being the intent of this Court that the Agency Agreement
and all of its provisions, payments, and transactions, be and hereby are authorized and approved
as and to the extent provided for in this Final Order.

45. To the extent there is any conflict between this Final Order, the Sale Guidelines,
and the Agency Agreement, the terms of this Final Order shall control over all other documents,
and the Sale Guidelines shall control over the Agency Agreement.

46. This Court shall retain jurisdiction with respect to all matters arising from or related

to the implementation, interpretation or enforcement of this Final Order or the Agency Agreement.
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EXHIBIT 1

Agency Agreement

[Intentionally Omitted]
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EXHIBIT 2

Sale Guidelines
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SALE GUIDELINES!

A. The Store Closing Sales shall be conducted so that the Closing Stores in which sales are to occur
will remain open no longer than during the normal hours of operation provided for in the respective leases
for the Closing Stores.

B. The Store Closing Sales shall be conducted in accordance with applicable state and local “Blue
Laws”, where applicable, so that no Store Closing Sales shall be conducted on Sunday unless the Merchant
had been operating such Closing Store on a Sunday.

C. On “shopping center” property, the Agent shall not distribute handbills, leaflets or other written
materials to customers outside of any Closing Stores’ premises, unless permitted by the lease or, if
distribution is customary in the “shopping center” in which such Store is located; provided that Agent may
solicit customers in the Closing Stores themselves. On “shopping center” property, the Agent shall not use
any flashing lights or amplified sound to advertise the Store Closing Sales or solicit customers, except as
permitted under the applicable lease or agreed to by the landlord.

D. The Merchant and the Agent may advertise the Sale as a “store closing” “sale on everything”,
“everything must go”, or similar themed sale, or “going out of business.” The Agent may also have a
“countdown to closing” sign prominently displayed in a manner consistent with these Sale Guidelines.

E. Agent shall be permitted to utilize display, hanging signs, and interior banners in connection with
the Store Closing Sales; provided, however, that such display, hanging signs, and interior banners shall be
professionally produced and hung in a professional manner. The Merchant and the Agent shall not use neon
or day-glo on its display, hanging signs, or interior banners. Furthermore, with respect to enclosed mall
locations, no exterior signs or signs in common areas of a mall shall be used unless otherwise expressly
permitted in these Sale Guidelines. In addition, the Merchant and the Agent shall be permitted to utilize
exterior banners at (i) non-enclosed mall Closing Stores and (ii) enclosed mall Closing Stores to the extent
the entrance to the applicable Closing Store does not require entry into the enclosed mall common area;
provided, however, that such banners shall be located or hung so as to make clear that the Store Closing
Sales is being conducted only at the affected Closing Store, shall not be wider than the storefront of the
Closing Store. In addition, the Merchant and the Agent shall be permitted to utilize sign walkers and A-
frames in a safe and professional manner and in accordance with the terms of the Final Order. Nothing
contained in these Sale Guidelines shall be construed to create or impose upon the Agent any additional
restrictions not contained in the applicable lease agreement.

F. Conspicuous signs shall be posted in the cash register areas of each of the affected Closing Stores
to effect that “all sales are final.”

G. Except with respect to the hanging of exterior banners, the Agent shall not make any alterations to
the storefront or exterior walls of any Closing Stores, except as authorized by the applicable lease.

H. The Agent shall not make any alterations to interior or exterior Closing Store lighting, except as
authorized by the applicable lease. No property of the landlord of a Closing Store shall be removed or sold

Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Debtors’
Motion for Entry of () Interim Order Authorizing (4) the Conduct of the Store Closing Sales, With Such Sales to
be Free and Clear of All Liens, Claims, and Encumbrances and (B) Granting Related Relief, and (1) Final Order
Authorizing (A) the Debtors to Assume the Agency Agreement, (B) the Conduct of the Store Closing Sales, With
Such Sales to be Free and Clear of All Liens, Claims, and Encumbrances, and (C) Granting Related Relief or
Agency Agreement, as applicable.
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during the Store Closing Sales. The hanging of exterior banners or in-store signage and banners shall not
constitute an alteration to a Closing Store.

L. The Agent shall keep Closing Store premises and surrounding areas clear and orderly consistent
with present practices.

J. The Agent, at the direction of the Debtors, and the landlord of any Store are authorized to enter into
Side Letters without further order of the Court, provided that such agreements do not have a material
adverse effect on the Debtors or their estates.

K. Subject to the provisions of the Agency Agreement, the Agent shall have the right to sell all
furniture, fixtures, and equipment located at the Closing Stores and the corporate office (the “FF&E™). The
Agent may advertise the sale of the FF&E in a manner consistent with these guidelines at the Closing Stores
and or if the Merchant otherwise agrees, the corporate office. The purchasers of any FF&E sold during the
sale shall be permitted to remove the FF&E either through the back shipping areas at any time, or through
other areas after Store business hours; provided, however, that the foregoing shall not apply to de minimis
FF&E sales made whereby the item(s) can be carried out of the Closing Store in a shopping bag or shopping
cart. For the avoidance of doubt, as of the Sale Termination Date, the Agent may abandon, in place and
without further responsibility, any FF&E.

L. The Agent shall be entitled to include Additional Agent Goods in the Store Closing Sales in
accordance with the terms of the Final Order and the Agency Agreement.

M. At the conclusion of the Store Closing Sales at each Closing Store, pending assumption or rejection
of applicable leases, the landlords of the Closing Stores shall have reasonable access to the Closing Stores’
premises as set forth in the applicable leases. The Merchant, the Agent and their agents and representatives
shall continue to have exclusive and unfettered access to the Closing Stores.

N. The rights of landlords against Merchant for any damages to a Closing Store shall be reserved in
accordance with the provisions of the applicable lease; provided that to the extent certain leases of Closing
Stores require written confirmation of receipt of a key to effectuate surrender, this requirement is waived.

0. If and to the extent that the landlord of any Closing Store affected hereby contends that the Agent
or Merchant is in breach of or default under these Sale Guidelines, such landlord shall email or deliver
written notice by overnight delivery on the Merchant’s counsel and the Agent’s counsel as follows:

If to the Merchant:

F21 OpCo, LLC

110 E. 9th Street, Suite A500
Los Angeles, California 90079
Attention: Michael Brown
mbrown@thinkbrg.com
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With copies to:

Young Conaway Stargatt & Taylor, LLP

1000 North King Street

Wilmington, Delaware 19801

Attention: Andrew Magaziner, Esq.(amagaziner@ycst.com) and
S. Alexander Faris, Esq. (afaris@ycst.com)

If to the Agent:
HILCO MERCHANT RESOURCES, LLC
c/o Ropes & Gray LLP

191 North Wacker Drive, 32nd Floor
Chicago, IL 60606, Attn: Stephen lacovo (stephen.iacovo@ropesgray.com)
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