
UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 

 
In re: 
FAIR FINANCE COMPANY, 

Debtor. 
 
BRIAN A. BASH, CHAPTER 7 TRUSTEE, 

Plaintiff, 

vs. 

OBSIDIAN ENTERPRISES, INC. 

AND 

DIAMOND INVESTMENTS, LLC 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 10-50494 

Chapter 7 

Chief Judge Marilyn Shea-Stonum 

Adv. Pro. No. 

COMPLAINT FOR SUBSTANTIVE 
CONSOLIDATION 

  
 

 

Brian A. Bash (the “Trustee”), the duly appointed Chapter 7 Trustee for Fair Finance 

Company (the “Debtor”), in the above-captioned case, hereby files this Complaint to 

substantively consolidate the assets and liabilities of Obsidian Enterprises, Inc. (“Obsidian”) and 

Diamond Investments, LLC (“Diamond”) into the Debtor's estate, and for such other and further 

relief as is appropriate under the circumstances. 
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I. PRELIMINARY STATEMENT 

1. This Complaint details the inner workings of a fraud with shocking proportions 

and consequences.  The Trustee will establish that Timothy Durham (“Durham”) purchased Fair 

Finance Company so that he could loot it for the benefit of Obsidian and Diamond, entities 

Durham controlled.  At the time Durham purchased Fair Finance Company, Obsidian was 

effectively bankrupt. Durham “drain[ed]” the Debtor, in the words of Obsidian’s President, by 

causing the Debtor to make insider loans without regard for whether the loans could be repaid, 

and without regard for the Debtor’s own interests and the interests of the Debtor’s investment 

certificate holders, who were a predominantly elderly population.   

2. The Trustee will demonstrate how Durham controlled, and unilaterally and 

indiscriminately transferred assets between, Obsidian, Diamond and the Debtor.  Durham 

exercised his will through subservient directors and key employees – often family members and 

close friends or business associates – who he kept indebted to him with generous pay packages 

and insider loans funded by Fair, as well as lucrative “perks.”  

3. The Trustee also will establish that, even when it became clear that the Debtor 

was doomed, Durham did not liquidate the company when creditors could have realized a 

significant recovery.  Instead, Durham fired auditors who became too squeamish and operated 

the Debtor as a Ponzi scheme, enabling him to loot every last penny.  Durham admitted to Fair’s 

attorney in 2008 that between 89% and 93% of new money brought in from investors was “used 

to repay” debts to other investors.  By the time the Trustee was appointed, the Debtor only had 

about one-tenth of a cent in liquid assets for every dollar of unsecured debt.  
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II. PROCEDURAL BACKGROUND  

4. On February 8, 2010 (the “Petition Date”), creditor-investors (the “Petitioning 

Creditors”) filed a petition for involuntary bankruptcy against the Debtor. 

5. On the Petition Date, the creditor-investors also filed an “Emergency Motion to 

Appoint Interim Trustee” (Docket No. 2) alleging that a trustee was needed to oversee the 

operations of the Debtor because (i) the Debtor had failed to make timely payments on its debts, 

including failing to redeem matured certificates and failing to pay interest on unmatured 

certificates; (ii) the Debtor and several affiliated companies had been raided by the Federal 

Bureau of Investigation in November of 2009; (iii) the Debtor has not been open to the public 

since the raid; and (iv) public records revealed that the Debtor had made “unusually large” loans 

to insiders. 

6. On February 19, 2010, this Court entered an order directing the United States 

Trustee to appoint an interim trustee. 

7. On February 24, 2010, the Debtor filed notice that it consented to the entry of an 

order for relief in this proceeding (Docket No. 35). 

8. On March 2, 2010, the Court entered an Order granting the relief sought by the 

Petitioning Creditors nunc pro tunc as of February 24, 2010 (Docket No. 40). 

9. On March 2, 2010, the United States Trustee filed the Notice of Appointment of 

Interim Chapter 7 Trustee nunc pro tunc effective February 24, 2010 (Docket No. 41).  Attorney 

Bash is the duly appointed, qualified and acting Trustee in the within proceedings. 
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III. THE PARTIES 

10. Obsidian is a holding company founded by Durham and headquartered in 

Indianapolis, Indiana.  Obsidian was controlled by Durham, who also owned and controlled the 

Debtor and its parent entities. Obsidian conducted no significant business other than to own 

subsidiaries, borrow money from the Debtor and its parent entities, and to lend those borrowed 

funds to its subsidiaries and privileged insiders.  

11. Diamond, sometimes d/b/a Diamond Auto Sales, is an Indiana limited liability 

company. Timothy Durham owns at least 99% of Diamond,1 which operated effectively as 

Durham’s personal investment vehicle.  

12. The Debtor was founded in 1940 and operated by the Fair family until its 

purchase by Durham and James Cochran (“Cochran”) in 2002.  The Debtor was an Akron, 

Ohio-based factoring company, which borrowed by issuing “investment certificates” to local 

individuals, and used the proceeds to purchase accounts receivable.  The certificates were similar 

to bank certificates of deposit, except that they were not insured by the Federal Deposit 

Insurance Corporation.  For simplicity, purchasers of investment certificates will be referred to 

as “investors,” however, they held only debt, not equity.  After Durham and Cochran  purchased 

Fair in 2002, they shifted the company’s primary business to making loans to its parent 

companies, which would then make further loans to related parties, such as Durham, Cochran, 

Obsidian, Diamond, and many other failed or failing businesses owned or controlled by Durham. 

The FBI raided the Debtor on November 24, 2010, suspecting that the company operated as a 

Ponzi scheme. 

                                                 

1 Durham has at times stated that his son may have a 1%, non-voting interest in the company.  
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IV. SIGNIFICANT NON-PARTIES  

13. Fair Holdings, Inc. (“FHI”) and DC Investments, LLC, (“DCI”) (collectively 

with the Debtor, the “Fair Entities”), the Debtor’s parent and grand-parent organizations, 

respectively, were incorporated by Durham and Cochran shortly before the purchase of the 

Debtor in January 2002. As more fully discussed in the Trustee’s Motion to Substantively 

Consolidate Fair Holdings, Inc. and DC Investments, LLC (Docket No. 145), which is hereby 

incorporated by reference, FHI and DCI primarily served as conduits for Durham to loan the 

Debtor’s money to friends and privileged insiders.  

14. Financial statements provided to the Ohio Division of Securities generally 

included FHI and the Debtor. The Debtor did not publicly disclose financial statements for DCI, 

and did not disclose DCI’s existence or importance in its offering circulars for many years after 

Durham purchased the Debtor. Non-performing loans were often moved to DCI’s books, hiding 

their negative impact on the Debtor’s financial condition.   

15. Since FHI and DCI had no significant business other than to borrow money from 

the Debtor and re-lend that money, the Debtor’s economic position was almost precisely the 

same as if it had made FHI and DCI’s loans itself. This Complaint will honor substance over 

form and refer to all loans of the Debtor’s assets, including loans routed through FHI and DCI, as 

direct loans from the Debtor to the borrowing entity. 

16. Timothy Durham is an individual presently residing in Los Angeles, California 

and is an owner and CEO of the Debtor. He founded Obsidian, and served as its Chairman and 
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CEO for effectively all of the company’s existence.2 He had interests in and controlled or 

participated in management of dozens of entities, many of which had significant dealings with 

the Debtor, including Obsidian, Diamond, National Lampoon and CellStar Corporation (now 

CLST Holdings) (“CLST”). 

17. National Lampoon, Inc. (“National Lampoon”) is a venerable comedy brand 

controlled by Timothy Durham, its director and CEO. Durham also controls a majority of the 

company’s stock through a voting agreement with former National Lampoon CEO Daniel 

Laikin. Laikin is currently in federal prison on securities fraud charges, arising out of a scheme 

to increase the price of National Lampoon shares by bribing brokers to recommend the stock. 

18. Cochran is an individual residing in Indiana and is an owner and Chairman of the 

Debtor.  He had offices on the same floor as Obsidian in Indianapolis. 

19. Obsidian’s subsidiaries include United Expressline, Inc., d/b/a United Trailers, 

Southwest Expressline, and Southwest Trailers (“United”), U.S. Rubber Reclaiming, Inc. (“US 

Rubber”), Pyramid Coach, Inc. (“Pyramid”), Classic Manufacturing (“Classic”), and Danzer 

Industries (“Danzer”) (collectively, the “Subsidiaries.”)3  Counsel for Obsidian has represented 

to this Court that only United still operates. 

                                                 

2 As will be discussed infra beginning at paragraph VI.70, according to the draft November 24, 2009 offering 
circular submitted to the Division of Securities, (the “November 24th Offering Circular”) attached as Exhibit 1, 
Durham nominally stepped down from his position as CEO and Chairman of Obsidian on November 1, 2009.  This 
was a transparent sham, and Durham never gave up power over the company.  
3 This list is not exhaustive. The Trustee is uncertain as to whether certain entities are or were subsidiaries of 
Obsidian, including Parma Acquisition Corp., its subsidiary Obsidian Holdings of Canada d/b/a Custom Cryogenic 
Grinding, and DW Leasing. It is certainly possible that the line between Obsidian’s subsidiaries and Durham’s 
companies was not well-defined, especially after Obsidian stopped filing SEC reports. 
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V. JURISDICTION AND VENUE 

20. The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 157 and 

1334 and Rule 7001 of the Federal Rules of Bankruptcy Procedure.  This matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  Venue in this Court is proper pursuant to 28 U.S.C. 

§§ 1408 and 1409. 

VI. FACTS  

A. DURHAM PURCHASED THE DEBTOR TO LOOT IT FOR THE 
BENEFIT OF OBSIDIAN AND DIAMOND  

21. Durham purchased the Debtor in January 2002 to fund his failing businesses at 

Obsidian and to fund his personal investments through Diamond. 

22. Upon information and belief, Durham launched Obsidian’s predecessor, the 

holding company Obsidian Capital Partners, L.P., (“OCP”) in 2000, although he may have 

already owned some of the companies that would become Obsidian’s Subsidiaries. In June 2001, 

OCP merged with Danzer, a publicly traded company, and Danzer changed its name to Obsidian 

Enterprises, Inc.  

23. Durham had steered Obsidian into dire straits by the time he purchased the 

Debtor. According to Obsidian’s own SEC filings, it lost $5.8 million in the thirteen months 

before January 31, 2002.4  It never turned a profit thereafter.  According to Obsidian’s 2001 audit 

report, the auditors had “substantial doubt” about Obsidian’s ability to survive 2002.  Obsidian’s 

current liabilities exceeded its current assets by over $3 million as of October 31, 2001, 

                                                 

4 Obsidian’s 10-K for the Fiscal Year Ending October 31, 2001 (the “2001 10-K”), attached as Exhibit 2, at p. 7, 
showing a $4.36 million loss for the ten months ending October 31, 2002; Obsidian’s 10-Q for the Quarter Ending 
January 31, 2002 (the “January 2002 10-Q”), attached as Exhibit 3, at labeled p. 4, showing a net loss of $1.497 
million for the three months ending January 31, 2002.  
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rendering it cash-flow insolvent.5  That working capital deficit grew to over $9 million as of 

January 31, 2002.6  Obsidian’s problems were not only in the short term.  By January 2002, 

Obsidian was also balance-sheet insolvent, with liabilities exceeding assets by over $300,000.7    

According to the auditors, Obsidian was “out of compliance” with a number of rules imposed by 

its lenders, and had weighed itself down with a “significant amount of debt” (approximately $44 

million).8  In preparing the fiscal year 2001 audit report, Obsidian’s auditors indicated that the 

company lacked the ability to get a big picture accounting of all its own businesses, and that the 

“significant number” of insider transactions were not properly documented, disclosed to the 

public, or accounted for.9  By October of 2003, Obsidian’s auditors determined that the 

company’s liabilities exceeded its assets on a consolidated basis by more than $3 million.10 

24. The companies that Obsidian had taken on so much debt to buy were also 

floundering.11  The fiscal year 2001 audit for Pyramid, a luxury motorcoach leasing company, 

expressed substantial doubt about the company’s ability to continue in business.  The auditors 

cited Pyramid’s recent $500,000 net loss, its breach of loan covenants, and its massive 

insolvency - Pyramid’s current assets were worth only one-fifth of its current liabilities, and 

                                                 

5 2001 10-K, supra n. 4, at p. 12 (showing a negative working capital of $3.484 million). 
6 January 2002 10-Q, supra n. 4, at labeled pp. 2 – 3 (showing total current assets of $12.377 million and total 
current liabilities of $21.401 million.) 
7 Id. at labeled page 3. 
8 Letter from McGladrey & Pullen, LLP to Obsidian’s Audit Committee (the “McGladrey Letter”), attached as 
Exhibit 4, at pp. 2 (quotes); 2002 10-Q, supra n. 4 at marked p. 3 (showing $22.228 million in long-term debt, 
$14.383 million in long-term debt classed as current because of defaults, $4.057 million in current accounts payable, 
and $3.169 million in long-term related party debt, totaling $43.837 million.)  
9 McGladrey Letter, supra n. 8, at pp. 1-2.  
10 McGladrey & Pullen, LLP’s Summary of Significant Accounting Policies for US Rubber (the “Summary of 
Significant Accounting Policies”), attached as Exhibit 5, listing a consolidated deficit of stockholder’s equity for 
Obsidian as a whole at $3,253,000. 
11 All references to the financial health of Pyramid are based upon financial statements consolidating Pyramid with 
one or more affiliated companies. 
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long-term, the company was under water by over $2 million. According to the last known audit 

of Pyramid, in October, 2005, it had generated over five million dollars in taxable losses since its 

acquisition by Obsidian.  By 2006, Pyramid’s lender had sued both Durham and Obsidian 

President Terry Whitesell (“Whitesell”) on their personal guarantees of the company’s debt. 

25. After Obsidian acquired US Rubber, a 100 year-old rubber recycling company, 

from Durham’s father-in-law, it never recorded a dime of profit for Obsidian.12  It lost hundreds 

of thousands of dollars every year until 2005, when its losses accelerated to approximately $3 

million dollars per year through 2008, the last year for which the Trustee has data.  

26. Danzer Industries, Inc., a truck body manufacturer which Obsidian acquired as 

part of a merger in June 2001, had only narrow losses in the three months included in Obsidian’s 

2001 10-K.  But in fiscal year 2002, millions of dollars in losses wiped out the company’s equity 

and led the company’s auditors to question whether the company was a going concern.   It closed 

in July 2006.  

27. Of all the Obsidian entities in 2002, only trailer manufacturer United Expressline 

turned a profit - a modest $400,000.  Upon information and belief, it was the last profit any 

Obsidian subsidiary generated.  United began to lose money in 2003, generating annual losses 

between $500,000 and $1,500,000 through 2006, leading its auditors to question whether it was a 

going concern beginning in fiscal year 2004. 

28. At approximately the time Durham purchased the Debtor, Obsidian was 

attempting to sell its final division, Champion Trailers, without the approval of Champion’s 

                                                 

12 The Trustee is unsure whether Obsidian purchased US Rubber directly or if there was an intermediate transaction. 
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lender, which had veto rights over any transaction.  Shortly after the lender demanded that its 

collateral – all of the shares of Champion – be delivered to it for safe keeping, Champion sent 

notices to its creditors threatening to liquidate in bankruptcy if they did not agree to give 

Champion a six month reprieve on its debts.13  The notices told creditors that Champion’s 

secured debts were almost three times the value of the company’s assets, and despite 

Champion’s “obvious insolvency,” Obsidian would continue to fund Champion’s losses if an 

overwhelming majority of its creditors agreed to forbear for six months.  Champion – which 

Durham and Whitesell had acquired in 1999 – was sold back to them in 2004 or 2005, and 

liquidated in 2006.14    

29. Obsidian could never cover all these losses from its own operations as it had only 

about $600,000 in cash and marketable securities as of January 31, 2002, and was cash flow 

insolvent.15  Nor would most sophisticated investors fund Obsidian on an unsecured basis, given 

its shoddy recordkeeping and results.  

30. Durham’s control of the Debtor enabled Obsidian to access cash on extremely 

lenient terms.  These terms were not available in commercial loans under normal circumstances.  

As Obsidian’s own auditors put it, “In the period since June 2001, Obsidian . . . and its 

subsidiaries have incurred losses and reductions in equity on a consolidated basis.  During this 

period, losses and certain third-party debt repayments have been financed with [DCI and FHI], 

                                                 

13 One example of the letters sent to creditors is attached as Exhibit 6. 
14 Deposition of Terry Whitesell in Shepard v. Diamond Investments, LLC (“Whitesell Deposition”), attached as 
Exhibit 7, at sheet 9 - 10.  
15 January 2002 10-Q, supra n. 4, at 7 (showing cash and cash equivalents of $417,000 and $194,000 in marketable 
securities).  
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entities controlled by the Company’s Chairman . . . on terms that may not have been available 

from other sources.”16  

31. To the Trustee’s knowledge, the Debtor’s offering circulars did not allude to the 

Obsidian entities’ struggles, and the Debtor’s unsophisticated investors were unlikely to 

independently obtain Obsidian’s SEC filings where Obsidian admitted, for instance, that its 

auditors raised “substantial doubt” about whether the business could survive.  Notably, when the 

Debtor needed more investors to pay its earlier investors and dealers on time, it did not plan to 

open a new office in a population center like Cleveland or Youngstown, but rather in 

Millersburg, in the heart of Amish country. 

32. Obsidian was able to pay for the unrelenting losses and its later acquisitions only 

because Timothy Durham, Obsidian’s CEO, Chairman of the Board, and dominant shareholder, 

purchased the Debtor and looted the company for Obsidian’s benefit.   

33. When investigating whether to purchase the Debtor, Durham was particularly 

interested in whether there were a significant number of unredeemed investment certificates and 

whether they could simply be forfeited to him.  

34. Durham, Cochran and Obsidian did not have the available funds or collateral to 

purchase the Debtor, so the Debtor effectively purchased itself.  Durham purchased the Debtor 

through a leveraged buyout, whereby the Debtor’s own assets were the collateral for a loan from 

Textron Financial Corporation (“Textron”).  The Textron loan was structured to be repaid out of 

                                                 

16  Summary of Significant Accounting Policies, at 1. 
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profits from the Debtor, but there were no profits.  Instead, the Debtor could only repay the loan 

by selling its assets.17 

35. At the time Durham’s purchase of the Debtor closed, Durham remarked that “this 

will be like taking candy from a baby.” 

36. Durham began looting the Debtor at a stupendous pace. Within two days of 

purchasing the Debtor, Durham caused the Fair Entities to extend a $3 million line of credit to 

Obsidian with no payments due for years. Within a year, Obsidian and its Subsidiaries incurred 

approximately $7.5 million in debts to the Debtor in addition to the significant purchases and 

cash investments detailed below. The insider and related-party loans as a whole grew to $30 

million within fifteen months and $40 million within two years.  

37. Obsidian admitted in an SEC filing as of January 31, 2002, that the Fair Entities 

had made a $570,000 loan to Obsidian to pay down Champion’s senior debt, and were 

“negotiating to purchase” Champion’s senior debt and sell it to Obsidian in exchange for 

preferred stock that DCI’s auditors would later characterize as unmarketable.18 The latter deal 

closed in March 2002. 

                                                 

17 Although Debtor claimed profits, as will be explained infra, these profits were based on Debtor overvaluing its 
loans and accruing fictitious interest income on impaired loans.       
18 January 2002 10-Q (detailing the transaction), supra n. 4;  Draft Fiscal Year 2002 Audit Report for DCI and 
Subsidiaries (the “2002 DCI Audit Report”), attached as Exhibit 8, at numbered page 9 (characterizing the 
preferred shares as unmarketable).  
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38. By February 2002, the Debtor had largely funded the acquisition of $2.5 million 

of US Rubber debt by Obsidian or the Fair Entities.19  US Rubber’s loans were then refinanced 

so that it did not need to make principal payments for five years.  

39. In February 2002, Durham caused the Fair Entities to purchase $1 million worth 

of accounts receivable from a Durham-controlled entity, DW Leasing, which used the proceeds 

to pay debts to Obsidian’s largest shareholder, OCP, as well as its “shareholders and other 

related parties.”  The shareholders of OCP include Durham, Whitesell, Obsidian Vice President 

Jeff Osler (“Osler”), and Obsidian director Daniel Laikin (“Laikin”).  

40. In March 2003, Obsidian and DW Leasing converted debts owed to DC 

Investments  into approximately $1.4 million in notes, with no principal due for three years. 

Obsidian noted in March 2002 that a new subsidiary, Obsidian Leasing Co., Inc., would be 

assuming certain obligations of DW Leasing, and that it planned to refinance those obligations 

with the Fair Entities.20  Ultimately, the Fair Entities refinanced at least 20% of DW Leasing and 

Obsidian Leasing’s inventory, and purchased nine trailers that Obsidian Leasing would otherwise 

have been obligated to buy.21 

41. In April 2002, the Fair Entities accepted 186,000 of the unmarketable Obsidian 

preferred shares, and in exchange extinguished $600,000 worth of debt, and converted an 

                                                 

19 January 2002 10-Q, supra n. 4, at 27 (admitting Obsidian funded the purchase of US Rubber debt with DCI 
money and 30,000 shares of Obsidian stock.) 
20 2001 10-K and January 2002 10-Q, supra n. 4, at 28.  
21 2002 DCI Audit Report, supra n. 18, at numbered page 6. 
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additional $270,000 worth of loans to unmarketable shares in October.22 This violated FHI’s loan 

covenants, which prohibited the purchase of shares in related entities. 

42. Durham caused the Fair Entities to incur approximately $2.4 million dollars in 

“investment banking fees” to Diamond in 2002, and to take from Obsidian the obligation under a 

put option to buy up to $675,000 worth of Obsidian preferred shares.23 

43. Champion Trailers, which had threatened its creditors with bankruptcy only 

months after Durham purchased the Debtor, because it was “obvious[ly] insolvent” and had 

assets worth less than one-third of its secured debt, nonetheless received nearly $8 million in 

loans from the Debtor, excluding interest.  Despite Champion’s obvious risks, the Debtor’s initial 

loans to Champion in 2002 were variable rate loans then paying between 4.75% and 5%.  The 

Debtor paid between 5% and 7% to borrow the money it lent to Champion, which it appears 

would make the loans a guaranteed loss.24    

44. Obsidian’s 2002 and 2003 performance was terrible, and by the end of fiscal 2004 

Obsidian’s auditors had stated they had “substantial doubt” as to whether Obsidian, Pyramid, 

United, US Rubber, Champion and Danzer were going concerns.  Classic would receive the 

same warning in 2005.  The entities only survived because of the loans they received from the 

Debtor.   

                                                 

22 Obsidian’s 10-K for the Fiscal Year Ended October 31, 2002, at Item 13, attached as Exhibit 9. 
23 2002 DCI Audit Report, supra n. 18, at numbered pp. 19 (investment banking fees) and 28 (put option). 
24 Id. at 17 (showing a $1.449 million variable rate note to Champion with interest paid at 4.75%, in addition to a 
$628,000 loan with a variable rate at 5%) and at pp. 24 – 26 (showing that Fair’s interest rates on its credit facilities 
ranged from 5% on its 6 month certificates to the greater of $40,000 a month or a variable interest rate then at 7% on 
its loan facility with Textron). 
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45. On April 6, 2005, Whitesell wrote a memorandum to Tim Durham bemoaning the 

awful state of the Subsidiaries, stating that the outside cash flow to them needed to stop, and the 

companies needed to “turn around or die.”25  

46. The Debtor was having its own problems by 2005.  According to a consolidated 

audit report drafted, but never issued, for fiscal years 2002, the Fair Entities consolidated lost 

money even in Durham’s first year in charge of the Debtor.26  All future audits excluded DCI’s 

results.  No later than 2003, FHI was in breach of its loan covenants with Textron on numerous 

counts, including for failing to provide timely audits, taking on unapproved debt, and purchasing 

stock in related parties.  The Debtor’s auditors, BGBC Partners, P.C. (“BGBC”), would not sign 

off on its financial statements after fiscal year 2002, and were fired in 2005 without having 

completed the 2003 or 2004 audits.  Those audits were issued in the summer of 2005 by a 

different auditor, Somerset CPAs (“Somerset”), which would not issue any further audit reports.  

Afterwards, Durham caused FHI and the Debtor to submit only to “reviews,” which relied on 

management’s assertions about the condition of the company. 

47. In a February 2005 memorandum, BGBC expressed concerns to Obsidian 

management over whether FHI and the Debtor, on a consolidated basis, was a going concern.  

48. On April 5, 2005, BGBC wrote a letter to Durham and Cochran explaining that 

the firm could not issue an unqualified audit report for the Debtor and FHI in 2003 or 2004, 

effectively because the Debtor’s conduct indicated it was not being run for its own benefit.27  

                                                 

25 The memorandum is attached as Exhibit 10. 
26 See 2002 DCI Audit Report, supra n. 18, at numbered page 5 (showing a net loss of $163,597). The actual net loss 
is significantly higher once certain inappropriate accounting maneuvers have been corrected. 
27 The letter is attached as Exhibit 11. 
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The accusations in this letter are particularly impressive because Durham was one of BGBC’s 

five largest clients, producing between $250,000 and $300,000 a year for a four-partner practice.  

49. The letter stated that the auditors were concerned that the “loans” to related 

parties such as Diamond and Obsidian were so unlikely to be repaid that they were really 

“distributions to the shareholders.”  BGBC’s concerns included the “lack of documented 

procedures to evaluate the loans, lack of follow-up on noncompliance, lack of payment of 

interest and the absence of other factors normally found in companies engaged in the lending 

industry.”  The auditors also criticized “strong indicators of transactions that are not at arm’s 

length,” including loans with provisions for no payment until maturity, frequent changes in loan 

terms, insufficient or non-standard collateral, and a lack of ongoing credit monitoring of loan 

recipients. 

50. In addition, BGBC advised FHI that it should retain legal counsel to examine two 

issues related to the insolvency of its borrowers: whether there would be any legal consequences 

if Obsidian was insolvent at the time it received loans, and whether the owners, officers and 

directors of the Debtor and FHI owed fiduciary obligations to the Debtor’s investors.  

51. BGBC went on to suggest that FHI adopt a loan loss reserve of at least $11.5 

million, “primarily” because of Obsidian, which “without support from FHI . . . may not have 

been able to continue in its current form.”  FHI did not do so.  In fact, FHI would go on to more 

than double Obsidian’s credit line, and extended the period where Obsidian could borrow 

without making any payments for another six years.  
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52. During a peer review of BGBC’s audit work on Fair Finance in 2005, the 

reviewing auditor told BGBC to “get as far away from [Fair and Obsidian] as possible” because 

the entities were a train wreck waiting to happen.28   

53. Cochran expressed deep concern about the Debtor’s health and Durham’s use of 

the Debtor’s funds during the discussions with BGBC.  Cochran stated in a March 2005 email 

that “We can’t continue to hold our breadth (sic) every year” waiting to see if the Division of 

Securities would authorize them to issue more investment certificates. He demanded that 

Durham make a “substantial cash infusion” to FHI and that Durham issue personal guarantees on 

the Obsidian debt with “drop dead” dates, so that Durham could not simply push loan maturities 

back to avoid paying them.  Cochran also insisted that Durham be disabled from making 

unilateral transfers of the Debtor’s cash, and that any consideration of buying Cochran out be 

based on the value of the Debtor without any Obsidian deals, since “it was all [Durham’s]”.29 

54. Cochran’s attempts to control Durham did not come to fruition.  

55. After BGBC was fired, Somerset did issue the audit reports for 2003 and 2004, 

despite BGBC strenuously recommending that they not even take on the engagement because of 

the Debtor’s serious problems.  However, by 2006 even Somerset had serious reservations.  In 

May 2006, Somerset drafted an incomplete audit opinion reaching the conclusion that FHI and 

the Debtor were not a going concern.  

                                                 

28 See the emails attached as Exhibit 12.  The redactions and annotations were made before the Trustee obtained the 
documents. 
29 Id. 
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56. Indeed, by the end of 2005, at the latest, the Debtor had become a Ponzi scheme, 

and was insolvent by at least $50 million.  By that point if not significantly earlier, the Debtor 

did not have the money to pay its investment certificate holders except by taking proceeds from 

new investors.  Somerset seems to have recognized this, as a handwritten note on forecasts 

provided to the auditors concluded that it “appears [the Debtor] would not be able to pay 

[investment certificate interest and debt] from cash inflow on dealer [receivables without] relying 

on draws on 3rd party lines of credit.”30  

57. Despite these serious problems with both entities, the related-party loans did not 

slow down with time, even as Obsidian’s and the Debtor’s financial conditions deteriorated.  

58. Over the course of four credit agreement amendments and just over two years, 

Obsidian’s initial $3 million credit limit would be increased fivefold, and the maturity date 

would be extended to January 2007.  In December 2006, with the maturity date quickly 

approaching, Durham caused the Debtor not only to push the maturity date back another five 

years to January 2012, but to more than double Obsidian’s credit limit to over $35,000,000.  

59. In April 2005, shortly after the 2004 audits concluding that Obsidian and its 

Subsidiaries were likely not going concerns, the Debtor gave US Rubber and United significant 

credit lines of $3,700,000 and $3,000,000 respectively.  Despite the companies’ precarious 

financial positions, the Debtor did not require either company to pay back any principal or 

interest for seven years and voluntarily subordinated its debt to bank loans from PNC Bank, 

N.A., and LaSalle Business Credit, respectively.  In addition, Durham permitted US Rubber to 

grant a senior lien on all its marketable assets to Webster Business Credit.  

                                                 

30 See the Forecast, attached as Exhibit 13. 
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60. In October 2005, the Debtor extended the maximum balance of US Rubber’s loan 

to $5,500,000.  In January 2006, shortly after Somerset became the second auditing firm to 

question whether US Rubber was a going concern, FHI increased the maximum balance again to 

$7,000,000.  In February 2007, the balance was extended to $10,000,000.  US Rubber’s assets 

ultimately were sold by Webster Business Credit, leaving its debt to Fair Finance nearly entirely 

unpaid. 

61. Just six months before Danzer would be shuttered permanently in 2006, Durham 

amended the company’s note to require no principal payments for four years.  

62. Diamond’s loan agreement, according to documents submitted to the Ohio 

Division of Securities, provided for an unlimited credit limit from the Fair Entities.31  Diamond’s 

debts to the Fair Entities exceed $9,000,000.   

63. Laikin, a director of both the Debtor and Obsidian, signed two notes with DCI for 

revolving credit with a maximum balance of $300,000 and $2,000,000.  The latter note provided 

for no principal payments until maturity.  Fair amended that note no fewer than four times to 

increase the balance to maximum balance to $15,000,000, and to extend the maturity date until 

August 2008.  Laikin actually owes Fair in excess of $20,000,000, including interest.  DCI did 

not perfect its mortgage on Laikin’s property; Laikin subsequently granted mortgages on the 

property to banks, who perfected their interests.   

64. Durham admitted in a filing with the Ohio Division of Securities that Obsidian, its 

Subsidiaries, Diamond, and their current and former officers and directors owe the Debtor well 

                                                 

31 See the November 24th Offering Circular, supra n. 2, at 23.  
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in excess of $100 million.32  The full amount owed according to the Debtor’s books and records 

is significantly greater.  

65. Durham also used Fair to fund his other businesses, and to finance his own 

speculation in stocks, primarily in Indianapolis-based Brightpoint.33 

B. DURHAM CONTROLLED OBSIDIAN 

66. Timothy Durham controlled Obsidian. 

67. Durham served as CEO and Chairman of the Board for Obsidian for nearly all of 

the entity’s existence.  Durham represented to the state of Ohio that he stepped down as CEO and 

Chairman of Obsidian November 1, 2009, to persuade the Ohio Division of Securities he would 

not have a conflict of interest and that loans to Obsidian were not problematic.34  However, 

Durham remains the authority behind Obsidian. 

68. At all relevant times Durham was a controlling shareholder of Obsidian. 

According to a Schedule 14A filed with the Securities and Exchange Commission in August 

2002, Durham beneficially owned approximately 90% of Obsidian’s preferred shares, which had 

                                                 

32 The November 24th Offering Circular and its schedule of DCI’s assets assert that, as of September 2009, those 
entities owed Debtor approximately $117 million, excluding interest since that time.  Obsidian owed $29.9 million, 
Obsidian director Daniel Laikin owed $19.1 million, US Rubber owed $15.6 million, Champion owed $11.2 
million, Diamond owed $9.4 million, Danzer owed $5 million, United owed $3.6 million, Osler owed $1.3 million, 
Whitesell owed $217,000, Obsidian Vice President Anthony Schlichte owed $173,000, and Obsidian director Scott 
McKain owed $115,000.  The November 24th Offering Circular states that Durham personally owed $14.3 million 
and guaranteed or assumed the Obsidian, Champion, and Danzer debts in addition to a $7.1 million loan to a related 
party that appears to be out of business.  The books and records of DCI, however, indicate Durham’s personal debts 
were significantly larger in reality.  This list excludes loans made to businesses owned or controlled by Durham 
unless they were related to Obsidian or he admitted in the filing to assuming or guaranteeing the loan.   
33 Durham’s application to purchase his yacht specifically admits that his purchase of Brightpoint shares was made 
with money borrowed from DCI. 
34 November 24th Offering Circular, supra n. 2, at 14. 
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approximately 70% of the company’s voting power, and beneficially owned approximately 75% 

of the company’s common shares, which had the remaining 30%.35 

69. Obsidian went private in March 2006. At this time Durham or entities he 

controlled owned approximately 90% of Obsidian’s shares.  Durham or an entity he controlled 

was managing partner of Obsidian Capital Partners, which owned nearly 60% of Obsidian’s 

shares.  Durham or Diamond Investments, which Durham wholly owned, controlled 

approximately 22% of Obsidian’s shares.  And FHI, of which Durham was half-owner and CEO, 

controlled nearly 8%.36 

70. Indeed, Durham’s control over Obsidian was so great that even after he allegedly 

stepped down as Chairman and CEO of Obsidian on November 1, 2009, he still controlled the 

company. After allegedly resigning, Durham:  

(1) approved vacation time requests by bookkeeper Elizabeth McClure and VP Jeff 

Osler;37  

(2) decided which law firm would represent Obsidian in an SEC inquiry;38  

(3) ordered the transfer of at least $10,000 to National Lampoon, another company 

Durham controls;39  

                                                 

35 The Schedule 14A is attached as Exhibit 14.  
36 See, e.g., an email from Rick Snow to Timothy Durham, (the “Obsidian Historical Shareholder Email”) 
attached as Exhibit 15, listing the ownership interests in Obsidian before the squeeze-out going private merger in 
2006, and  the ownership interests in Black Rock Acquisition Corp. thereafter. 
37 Email from Jeff Osler to Timothy Durham attached as Exhibit 16; Email from Elizabeth McClure to Timothy 
Durham attached as Exhibit 17.  
38 Email from Terry Whitesell to Timothy Durham attached as Exhibit 18.  
39 See the email chain attached as Exhibit 19, where an Obsidian employee tells a National Lampoon employee that 
Obsidian will wire them $10,000 “per Tim.”  
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(4) authorized the use of an Obsidian corporate credit card to pay for travel expenses for a 

National Lampoon employee or consultant;40  

(5) made policy decisions regarding appropriate use of Obsidian credit cards;41  

(6) ordered Obsidian employees to coordinate the transfer of $100,000 from the Debtor to 

his personal bank account,42 prepare his personal financial statement, and develop 

historical shareholder records;43  

(7) closely coordinated with Rick Snow and Anthony Schlichte regarding schedules of 

the assets and liabilities Obsidian’s subsidiaries;  

(8) received an email from Whitesell, Obsidian’s purported CEO and Chairman of the 

Board, that Whitesell was awaiting “your desires” as to salary cuts that should be 

implemented upon Obsidian employees and Shannon Frantz, technically a Diamond 

employee;44 and 

(9) served as a client contact for Obsidian’s counsel, despite having no formal position 

with the company.45  

71. During all relevant time periods, Durham controlled a majority of Obsidian’s 

board.  The Board submitted to Durham, and a majority of the board had significant indebtedness 

to Durham and companies he controlled. 

                                                 

40 See the email attached as Exhibit 20, containing a colloquy between Durham and his personal assistant regarding 
what type of travel expenses a National Lampoon employee should be able to charge to the Obsidian corporate card. 
41 See the email attached as Exhibit 21, where Shannon Frantz tells an employee that “Per Tim” the company 
corporate credit card was not to be used for personal expenses. 
42 See the email attached as Exhibit 22.  
43 See the Obsidian Historical Shareholder Email and Exhibit 23 (Osler creating Durham’s personal financial 
statement). 
44 See the email attached as Exhibit 24.    
45 See the Transcript of Proceedings Before the Honorable Marilyn Shea-Stonum, United States Bankruptcy Judge, 
Commencing At 9:37 A.M., October 19, 2010, (the “October 19 Transcript”) attached as Exhibit 25, at p. 4. 

11-05049-mss    Doc 1    FILED 02/14/11    ENTERED 02/14/11 19:19:37    Page 22 of 49



23 

72. Durham controls Terry Whitesell, Durham’s replacement as CEO and Chairman 

of Obsidian’s Board, who has served on the Board at all relevant times.  Upon information and 

belief, Whitesell owes the Debtor and Durham personally a total of approximately $400,000. 

73. Whitesell sought Durham’s “desires” as to payroll issues, even though Durham 

allegedly was not an Obsidian Officer or Director.  When Durham asked Whitesell to take his 

position as managing member of Obsidian Capital Partners so that “we have formal separation” 

to report to the Ohio Division of Securities, with the clear implication that Durham would retain 

his power, Whitesell responded “I will do anything you feel best so proceed as needed.”46  

Similarly, in February 2009, Whitesell asked Durham to assume the title of President of Obsidian 

“on paper” while “I would . . . continue doing what I presently do unless you feel otherwise,” as 

part of a scheme to defraud the Subsidiaries’ banks and shift his salary to the Subsidiaries.47 

74. Whitesell acted as Durham’s personal employee.  Whitesell and Durham have 

testified that Whitesell did significant work on behalf of Durham’s affiliated entities such as 

Diamond, Speedster Motorcars, Inc., and Car Collector Magazine,48 even though Obsidian did 

not own those entities.  Whitesell also has stated that he “may have assisted in some of the 

operations” of DC Investments, LLC, or its subsidiaries, because he didn’t know which 

companies it held.  Upon information and belief, to the extent Whitesell received compensation 

for this work, it was from Obsidian or its Subsidiaries.  

                                                 

46 Email from Durham to Whitesell, attached as Exhibit 26. 
47 See the email chain between Durham, Whitesell and Schlichte, and Whitesell’s letters resigning from Obsidian 
and “applying” to DCI, attached as Exhibit 27. 
48 See the Whitesell Deposition, supra note 14, at sheets 9-10, and Exhibit 28, Deposition of Timothy Durham in 
Shepard v. Diamond Investments, LLC et. al., 5:06-cv-00721-IPJ (the “Durham Deposition”) at sheet 8. 
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75. Whitesell helped negotiate an agreement between United, Diamond, and a United 

customer in a transaction where Diamond lent money to the customer to pay its debt to United. 

When asked as to which entity he was negotiating for, Whitesell testified “I was just doing a job” 

and, when pressed, that he was working on behalf of both Diamond and United.49 

76. Durham’s brother-in-law, Obsidian Director Jeff Osler, was indebted to Durham 

and his companies.  Osler owes in excess of $1,000,000 to the Debtor, and in excess of $200,000 

to Durham personally.  The struggling and defunct businesses owned by Osler and his wife owe 

Durham or Diamond in excess of $500,000.  In addition, upon information and belief, Osler is or 

has been living in one of Durham’s homes in Indiana. 

77. Osler relied upon Durham for his high salary.  As Whitesell put it to Durham: 

“Jeff’s function could be handled by some one at much lower cost but I recognize the family 

issue[.]”50 

78. Durham controlled Osler. 

79. Like Whitesell, Osler often did personal tasks for Durham, such as preparing his 

personal financial statement (preposterously claiming that Durham had a net worth of 

$90,000,000 shortly before the FBI raid) and keeping the books of Diamond Investments.51 

Obsidian President Terry Whitesell warned against firing Osler and Obsidian bookkeeper 

                                                 

49 See the Whitesell Deposition at sheet 12.  
50 Email between Whitesell and Durham attached as Exhibit 29. 
51 See the Durham Deposition, supra n. 48, at sheet 7. 
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Elizabeth McClure, saying “Elizabeth and Jeff are involved with handling a vast amount of your 

and Jim [Cochran’s] business thus they need continued[.]”52 

80. Obsidian Director Daniel Laikin also relied on a steady stream of money from 

Fair.  Laikin owes the Debtor in excess of $20,000,000 in loans.  

81. Durham and Laikin had a deeply intertwined business relationship, including a 

joint venture.  Each man also served as a board member and significant part of the control group 

of the other’s company – Laikin at Obsidian, Durham at National Lampoon.  

82. Laikin also invested in Brightpoint, where Laikin’s brother was CEO, through 

Durham’s “investment group.”   

C. DURHAM CONTROLLED FAIR 

83. Fair was controlled by Tim Durham, its CEO and a board member. 

84. Durham repeatedly and unilaterally ordered the transfer of significant sums of 

money from the Debtor to, among others, Obsidian, Diamond, and himself.  For instance, at least 

forty requests to wire money from the Debtor to a related party or insider in 2008 or 2009 state 

that they were authorized by Durham.53  When Fair's bookkeeper consulted Fair's President or 

another officer not affiliated with Obsidian about whether to transfer money from Fair, Durham 

called her and angrily told her that the wires carried his authority and were not to be questioned.  

                                                 

52 Email between Whitesell and Durham, supra n. 50.  
53 See the emails attached as Exhibit 30.  
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85. Even Cochran, Fair’s co-owner, repeatedly requested Durham’s permission to  

use Fair Finance to pay for his country club membership, golfing expenses, mortgages, pool 

maintenance, yard work and housekeepers.54 

86. Although Cochran raised concerns about Durham’s use of Fair’s money in 2005, 

and strongly implied that Durham had been making loans behind his back, afterwards Cochran 

appears to have become complacent until he fell behind on his bills.  Only then did Cochran 

begin asking questions about where the “money pulled from FFC”55 is going and complain that 

he had nothing to gain from many of the insider loans except his share of the interest.56  

Cochran’s main concern, however, was that some of the money should be used to pay him a $1 

million annual salary from Fair.57 

87. Cochran took in excess of $10,000,000 in effectively unsecured loans from Fair 

Finance, and Durham allowed Fair to pay Cochran’s personal expenses – such as mortgages 

Cochran could not afford.58  

88. Upon information and belief, Durham kept Cochran compliant with promises of 

inside information for stock trading.  Cochran, for instance, asked Durham’s when he could 

purchase “bargain basement” shares in CLST, a company at which Durham was a director.  

                                                 

54 See, e.g, the emails attached as Exhibits 31 (golfing), 32 (three mortgages, property taxes, and $12,000 for 
housekeepers, and pool and lawn maintenance), 33 (mortgage), and 34 (country club). 
55 Email from Cochran to Durham attached as Exhibit 35. 
56 See, e.g., email from Cochran to Durham attached as Exhibit 36.  
57 Email from Cochran to Durham, supra n. 56.  
58 Id. (Durham offering to have “DCI buy your excess homes and make those payments.)  
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89. Cochran also was part of Durham's Brightpoint investment group, where a 

number of people related to Durham and Obsidian invested large amounts of money in 

Brightpoint, a publicly traded Indianapolis company, shortly before it underwent a significant 

rise in price.  Brightpoint’s CEO is the brother of Daniel Laikin, Durham's good friend and a 

director of the Debtor, FHI, and Obsidian.  Laikin is currently in prison for securities fraud 

relating to his tenure as CEO of National Lampoon. 

90. Among the largest buyers of Brightpoint stock during time periods the Trustee has 

examined were Durham and the family of Obsidian Vice President Anthony Schlichte, which 

purchased in excess of $25M worth of shares.  The largest traders in Brightpoint during the times 

of Durham’s most active trading also include Bernie Madoff (on his personal account).  

D. Obsidian, the Debtor and Diamond Shared Employees and Professionals 

91. Durham commingled business functions by staffing the same employees and 

lawyers in high-level positions across Obsidian, Diamond and the Fair Entities.  

92. The Debtor or one of its parent entities employed every officer of Obsidian, with 

the possible exception of President Terry Whitesell.  

93. The Debtor and Obsidian both employed Durham as their CEO and as a member 

of their board.  Durham owns at least 99% of Diamond. 

94. Rick Snow (“Snow”) effectively served as CFO for all of Durham’s companies. 

Snow was the CFO of the Debtor, FHI and Obsidian.  In addition, Snow serves as the CFO of 

National Lampoon, a company controlled by Durham which has received money from the 

Debtor, and did significant negotiations on behalf of CLST, a company Durham chairs.  
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95. Obsidian Senior Vice President Jeff Osler is an officer of FHI. 

96. The Trustee is unaware of what position Obsidian VP for Corporate Finance 

Anthony Schlichte had with FHI, but employee records indicate part of Schlichte’s salary was 

charged to FHI.  

97. At various times Obsidian board members Durham, Laikin and Scott McKain 

served on Fair’s board.  

98. In 2007, Terry Whitesell surveyed employees of Obsidian, the Fair Entities, and a 

number of Durham’s companies to determine which employees were working for which entities. 

Whitesell “understood where the ultimate funds presently come from” – i.e., the Debtor – but 

thought that determining which entities the employees worked for might be useful for accounting 

purposes.  

99. According to Whitesell’s survey, Obsidian employees performed significant 

duties at the Fair Entities and Diamond.  Snow attributed 70% of his time to the Fair Entities and 

25% to Obsidian.  Osler attributed 50% of his time to DCI and FHI, and 20% of his time to 

Diamond.  Obsidian bookkeeper Erin Beesley attributed a majority of her time to the Fair 

Entities and DCI’s subsidiary, DC Investments Leasing, and approximately a quarter of her time 

to Obsidian and its subsidiaries.  Bookkeeper Elizabeth McClure attributed half her time to 

Obsidian, 35% to the Fair Entities, and 15% to “Tim’s other holdings.” 
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100. In sworn deposition testimony, Whitesell admitted doing work on behalf of 

Diamond Investments and was unable to say whether he had worked for DCI.59  

101. Durham testified that Diamond’s bookkeeping is handled by Osler of Obsidian, 

and Elizabeth McClure, who he believed, but was not sure, was an Obsidian employee.60 Neither 

was an employee of Diamond. 

102. Whitesell and Anthony Schlichte discussed a scheme to defraud the Subsidiaries’ 

banks by taking money from the Subsidiaries to pay themselves, in violation of the Subsidiaries’ 

loan covenants.61  Whitesell, who did not even work for a Fair Entity, suggested using DCI, after 

Schlichte commented that “I would use United as I doubt Mark would catch on to what we were 

doing . . . we could get away with it.”  Durham ultimately approved Whitesell’s proposal to  

resign “on paper” from Obsidian, perform the same duties, and “apply” to work as a consultant 

for DCI and the Subsidiaries.  To make his intent unmistakeable, Whitesell even placed 

quotation marks around the word “apply.”  Whitesell ultimately “resigned,” sent out copies of his 

resume to the Subsidiaries and Durham, and appears to have been paid from the Subsidiaries.62 

103. The attorneys representing Durham personally, Obsidian and the Fair Entities 

overlap. Historically, all three sets of entities have been represented by Neil Lucas, Gary Sallee, 

and Jackson Walker, LP.  In addition, in the Debtor’s bankruptcy and related adversary 

                                                 

59 Whitesell Deposition, supra n. 14, at sheet 9. 
60 Durham Deposition, supra n. 48,  at Sheet 7. 
61 See email between Durham and Whitesell and associated memoranda, supra n. 47 
62 Id. 
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proceedings, the firm Carlile, Patchen and Murphy LLP represents Durham, Cochran, DCI, and 

Obsidian, and the firm Bingham McHale LLP represents Obsidian and DCI.63 

104. Obsidian’s General Counsel, Sallee, is particularly notable because he regularly 

engaged in transactions that harmed the Fair Entities, despite being their counsel.  Sallee’s duties 

included helping Durham identify ways to replace non-performing assets so that the Debtor 

could survive its audit in 2005.  Sallee was charged with perfecting liens in favor of Fair Entities, 

including liens against Obsidian, United and four Obsidian officers and directors. The Trustee, 

however, has found no evidence that these liens were ever filed, yet the Fair Entities appear to 

have regularly recorded their liens against non-insiders.  

105. Sallee represented US Rubber in a transaction where a new lender was given a 

lien that primed the Debtor’s unperfected lien without consideration.  Sallee also represented the 

Debtor in the sale of a significant portion of its receivables portfolio.  This sale did not benefit 

the Debtor, but rather paid off the debt incurred by FHI, Durham, and Cochran in purchasing the 

Debtor.  

106. Sallee presently represents Durham personally in negotiations with the Trustee.  

107. Sallee had an Obsidian email address and his office was located at Obsidian’s 

offices.  Sallee or his company, Playa Del Racing, received loans from the Debtor in excess of 

$700,000.  Upon information and belief, Sallee resided at Durham’s homes for significant 

amounts of time.  
                                                 

63 In the October 19 Transcript, supra n. 45, at page 2, Mr. Carl Aveni of Carlile, Patchen and Murphy appears on 
behalf of Durham, Cochran and DCI and Mr. John McCauley of Bingham McHale appears on behalf of Obsidian 
and DCI. At the December 14, 2010 status conference in the main case of this bankruptcy, attorney Leon Friedburg 
of Carlile, Patchen and Murphy, asserted that he represented DCI and Obsidian, as well as Durham and Cochran 
personally.  
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108. The accounting professionals employed by Obsidian, Durham and the Debtor also 

overlapped.  Durham retained BGBC to do due diligence prior to the acquisitions of the Debtor 

and Classic, to audit the Fair Entities, and to do SEC compliance work for Obsidian.  Durham 

retained Somerset to do audit and tax work on behalf of the Fair Entities, Obsidian and the 

Subsidiaries.  

109. As noted earlier, the Fair Entities and Obsidian shared the same CFO.  In 

addition, Jeff Osler and Elizabeth McClure, both of Obsidian, did Diamond’s bookkeeping.  

110. The owner and employees of Diamond overlapped with those of Obsidian.  Terry 

Whitesell used the terms “Durham” and “Diamond” interchangeably and has testified that “Tim 

is Diamond.” 64  Durham is the 100% owner of Diamond. 

111. Upon information and belief, Diamond’s only employee was Shannon Frantz, 

Durham’s personal assistant, who was not on Obsidian’s payroll but had an Obsidian email 

address and handled issues for Obsidian. 

E. Durham Operated Fair Solely for the Purpose of Funding Obsidian, 
Diamond and other Insiders, to the Detriment of Fair and its Parent Entities.  

112. The Fair Entities’ decisions to lend money to Obsidian, Diamond, the Subsidiaries 

and their officers and directors were made without regard for the Fair Entities’ own well being.  

113. DCI and FHI accrued interest income significantly smaller than the interest 

income Fair accrued from them.  This indicates that the aggregate interest rate offered by FHI 

and DCI to their predominantly insider borrowers was cheaper than their cost of funding from 

                                                 

64 Whitesell Deposition at sheet 30.  
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the Debtor.  Since neither entity had any significant business other than acting as a middleman 

on the insider loans, it would be impossible for either of them to pay back their loans.  Since 

each company was insolvent, it could not possibly have been in Fair's best interest to lend to 

them.  

114. The interest rate on Fair Finance’s initial loan to Durham was a variable rate equal 

to Fair Finance’s cheapest cost of funding – its six month investment certificates. Fair could not 

make any money off the loan, but bore the risk that Durham would default, as he has. 

115. Fair Finance loaned money to Obsidian on terms that nearly guaranteed non-

payment.  Fair Finance consistently made significant loans to insolvent insiders that required no 

principal repayment until the loan matured, sometimes as long as seven years - and simply 

extended the maturity date when it did come due.  In several cases – such as with Obsidian itself 

– Fair allowed the borrower to suspend even interest payments until maturity.  As entities racked 

up ever increasing revolving loan balances because they were failing, Durham caused Fair to 

simply increase the borrowers’ credit limits.  Fair failed to demand adequate collateral for its 

loans, and to prevent the entities from giving other lenders senior liens.  Durham also caused Fair 

to passively stand by while Diamond sold its collateral to fund legal fees for Obsidian. 

116. Insiders, including Obsidian and Diamond, rarely made significant genuine 

payments on their debts to the Debtor.  Durham sometimes tried to create the illusion that the 
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entities were paying their debts by causing them to borrow their monthly payments from Fair 

Finance itself, only to immediately send the money back.65 

1. Fair’s Corporate Independence Was Ignored.  

117. Durham ordered Obsidian employees to request transfers from Fair without regard 

for Fair Finance’s financial condition.  Obsidian’s needs were prioritized over Fair’s in loan 

transactions. 

118. In February 2009, Obsidian President and board member Terry Whitesell wrote to 

Durham that if Obsidian continues to “drain Fair” it is “going to kill” Fair, but nonetheless 

recommended transferring all of Snow’s salary as Obsidian’s CEO to Fair because of Obsidian’s 

cash crunch.  

119. Similarly, on December 15, 2008, an Obsidian employee prefaced a demand for a 

cash transfer by observing: “Cash is sooo bad and I know I am killing you with the request!!!!!” 

but the demand was “directly from the boss man” and so Fair had to comply. 

120. On September 24, 2008, an employee at Obsidian requested approximately 

$175,000 in wire transfers to various entities, editorializing that: “I hate to ASK!!!!! (you know I 

do – right???) Just following orders---- Can you confirm you have recvd the funding today and if 

so wire to me 177,000 today. . . .” An employee of the Debtor responded “You’re killing us!!!    

Don’t shoot the messenger…right  ”  

                                                 

65 These transactions could be considerably more complicated, but had the same effect.  For instance, the money 
might be laundered through several other entities prior to being repaid to Fair Finance. 
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121. On April 14, 2008, an Obsidian employee sent a request stating “WOW-when will 

it get better on the investment???? I hate to even request [a wire transfer] but I must….”  

122. On November 19, 2008, Obsidian’s wire request stated that “I know it is tight for 

you today…..BUT….Tim requested I get a wire to Obsidian Enterprises from you today for 

50,000----let me know-Thanks!!!”  

123. When Doug DeRose, a Vice President and Controller of the Debtor, suggested 

that the Debtor use excess cash to pay off a $120,000 investment certificate which had come due, 

Durham instructed him to “hold the bank check till next week,” because “we need 85 [thousand 

dollars] at [Obsidian] today.”  

124. After one of the Debtor’s employees complained that the Debtor should not wire 

$12,000 out because money would be tight in the next week, Obsidian executive Jeff Osler 

responded that “Tim has been watching the cash and asked me to have you send the entire 12.  

He stated you have 225k in invests and drew 1M and you could spare the 12.  Just passing the 

message along. Let me know when you have sent it.”  

125. Durham treated Fair differently than he did independent lenders. Obsidian and its 

subsidiaries were allowed to continue to borrow from Fair without paying down their balances, 

and indeed, when their debts came due, Durham had Fair extend the maturity dates. By contrast, 

in December of 2008, Durham told Cochran that they should stop using their private jet service, 

as “it isnt good to keep racking up debt when we arent paying.”  

126. An accountant at Obsidian typically reconciled insider loan balances with the 

maximum permitted under the notes at the end of each month.  In addition to the irregularity of 
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allowing the borrower to keep track of whether it was complying with its own loan covenants, 

the notes were amended after the fact to justify any loans in excess of the maximum balances, 

rather than subjected to a prospective inquiry into whether increasing the loan maximum was for 

the Debtor’s benefit.  

2. The Debtor Failed to Manage Its Risks, For The Benefit of Obsidian 
and Diamond and to Its Own Detriment 

127.    The Debtor failed to manage significant business risks to maximize the benefit of 

its loans to Obsidian, Diamond, and other insiders.  

128. The Debtor exposed itself to the risk of a maturity mismatch.66  It offered millions 

upon millions of dollars in insider loans that required no payments for five or seven years, but 

financed those loans predominantly by borrowing for periods between six months and two years.  

The Debtor therefore did not have nearly enough cash to redeem all the certificates as they 

matured. The scheme therefore depended upon investors re-investing upon maturity rather than 

redeeming their certificates. 67 The income from the Debtor’s factoring business was completely 

inadequate to repay the investors as their debts came due.  

129. Even taking Fair’s final tally of its equity at its face value of $22,000,000 in 

October 2009, Fair’s debt-to-equity ratio had more than doubled from 4:1 to 10:1 over Durham’s 

                                                 

66  This is similar to what is colloquially called a “bank run,” where a bank that is solvent according to its balance 
sheet can nonetheless fail if depositors withdraw their funds at the same time. This is because the bank cannot call 
its long-term obligations, like mortgage loans that are not yet due.  The Debtor, of course, did not take any of the 
myriad precautions that an actual bank would have taken, such as requiring interest and principal payments from 
borrowers before maturity to limit losses, holding a significant capital reserve and limiting the concentrations of its 
loans. 
67 For instance, of the $207 million outstanding as of September 2009, approximately $100 million was in 
certificates no longer than 18 months, and an additional $85 million was in 24 month certificates. 
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tenure with Fair.  In reality, Fair’s ratio was infinite, as it was borrowing despite having been 

insolvent for years.   

130. It was detrimental to Fair to continue to borrow money to fund additional failing 

loans. Yet Fair continued to do so for the benefit of Obsidian and Diamond. 

131. The Debtor routinely violated its own stated criteria for determining whether to 

make the insider loans.  

132. The Debtor continued to make insider loans despite being completely illiquid cash 

itself.  Durham’s bleeding of the Debtor was so extreme that at the time of the Trustee’s 

appointment, the Debtor had approximately one-tenth of one cent in liquid assets for every dollar 

in unsecured debt.    

3. The Debtor Risked Criminal Liability in Order to Benefit 
Obsidian/Diamond 

133. The Debtor misled investors and the Division of Securities in order to secure a 

steady stream of income for Obsidian and Diamond.  Risking criminal liability was not in the 

Debtor’s best interest.  

134. Ohio law prohibits the sale of securities in an insolvent entity, based on whether 

the fair market value of its assets is larger than its debts, without specifically notifying investors 

that the entity is insolvent.68  No later than 2005, the Debtor was insolvent and its principals 

knew this.  

                                                 

68 See O.R.C. 1707.41(D); O.R.C. 1707.41. 
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135. In 2005, Somerset had determined that the Debtor needed to increase its loan loss 

reserve by $22 million because the insider loans it made were not performing and had 

insufficient collateral.  If the Debtor’s books and records are adjusted to remove fictitious 

income created by improperly accruing interest on nonperforming loans, by the end of 2005, FHI 

and the Debtor were insolvent on a combined basis by at least $50 million.  

136. The Debtor may have been insolvent from the time it was purchased by Timothy 

Durham, because the leveraged buyout cost the Debtor in excess of $20 million.69  

137. The Debtor never represented to investors that it was insolvent. 

138. Ohio law prohibits soliciting the sale of securities through offering circulars that 

mislead either by including false information or failing to include material information. Offerors 

are required to immediately amend their offering circulars to ensure they are not misleading if 

there is a change in circumstance.  Durham failed to disclose material information, including the 

following:   

(1) Durham operated the Debtor as part of a Ponzi scheme.  Durham admitted 
to Fair’s attorney in 2008 that between 89% and 93% of new investor 
funds were “used to repay expiring certificates[.]”  Fair’s attorney replied 
that “I am not comfortable characterizing the sales as selling certificates to 
pay off old certificates. Such a characterization would not be much 
different than a pyramid scheme.”70 

(2) The Debtor’s insider loans were unlikely to be paid;  

                                                 

69 Debtor’s tangible assets were smaller than its liabilities after the company was purchased in a leveraged buyout., 
and it was insolvent if not given credit for goodwill.  Given that Durham did not intend to operate the company for 
profit, but intended to completely loot it, it is unclear to what extent Debtor should have been permitted to treat 
goodwill as an asset.  
70 See the email attached as Exhibit 37, at pp. 1.  
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(3) Many of the Debtor’s borrowers had received letters from their auditors 
questioning their ability to continue as going concerns; 

(4) The Debtor’s auditors had questioned whether the Debtor’s conduct would 
comport with fiduciary duties owed to its creditors; 

(5) The Debtor’s auditors had concerns that the Debtor may have been 
making loans to entities that were already insolvent; 

(6) The Debtor’s insider loans were dramatically under-collateralized; 

(7) The Debtor’s financial statements assumed Timothy Durham could pay 
for millions of dollars in personal, assumed, and guaranteed loans, even 
though he was behind on his house payments, defaulted on at least one 
guarantee in early 2009 because he was “illiquid,” and stated that his 
credit score was probably lower than Cochran’s 510;  

(8) Maturities on insider loans had been repeatedly extended, and would be 
extended further when it became clear the entity could not repay the loan; 

(9) Credit maximums on insider loans had been repeatedly increased after the 
borrower exceeded them; 

(10) The Debtor’s loan loss reserve was dramatically smaller than that 
recommended by its auditors;  

(11) The Debtor’s auditors had determined in 2006 that the Debtor’s method of 
presenting its financial statements was materially misleading,  

(12) The Debtor’s own auditors had determined it was not a going concern in 
2006,  

(13) The allegedly non-related party loan to Daniel Laikin, listed as in excess 
of $20 million, was to an Obsidian and former Fair Finance director. 

139. The Debtor’s financial statements were manipulated to be misleading.  The worst 

performing, and most suspicious, loans were held at DCI, and not included in the Debtor’s 

disclosures unless and until the Debtor needed additional assets for its application to the Ohio 

Division of Securities.  For instance, loans to individual insiders were often made through DCI – 

including debts in excess of $10 million each to Durham, Cochran, and Laikin. Debtor’s 

disclosures were misleading without the consolidation of DCI and Obsidian under applicable 

Financial Accounting Standards Board rules.  
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140. The Fair Entities’ income was drastically overstated by improperly accruing 

interest income.    

141. Despite having been warned by the Debtor’s auditors no later than 2005 to stop 

accruing interest on the related party loans, in an email in 2008, Rick Snow suggests increasing 

the interest rates on various insider loans to increase the amount of fictitious income the Debtor 

could report because “we need additional interest income in Fair to offset our increase (sic) 

borrowing rates.”   

142. The Debtor’s books were misleading because they did not create a large enough 

reserve for underperforming loans (a “Loan Loss Reserve.”)  The Debtor’s inadequate Loan 

Loss Reserve overvalued the Debtor by overestimating how much its loans were worth.  

143. During Somerset’s attempted fiscal year 2005 audit of the Debtor and FHI, the 

auditors found that FHI's Loan Loss Reserve was $22 million too small.  Erin Beesley at 

Obsidian did an analysis more favorable to FHI, showing that the reserve was short by $9 

million.  FHI’s consolidated balance sheet for September 30, 2005, included a total loan loss 

reserve of only $4.7 million against related party loans of approximately $80 million.  After four 

years of Obsidian and other insiders continuing to flounder, Durham submitted documents to the 

Ohio Division of Securities in 2009 claiming a Loan Loss Reserve of only $2.2 million, despite 

the related-party loans having ballooned to in excess of $220 million. 

144. It was not in the Debtor’s own interest to risk liability for misleading information 

in its offering circulars in order to make investments that were all but guaranteed to be 

unprofitable. It was, however, in the interest of Diamond, Obsidian, the Subsidiaries, Durham 
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and other insiders to have the Debtor risk liability and to provide as much cash to them as 

possible. 

VII. COUNT ONE – SUBSTANTIVE CONSOLIDATION 

OBSIDIAN AND DIAMOND 

145. The facts set forth in the preceding paragraphs are hereby incorporated by 

reference. 

146. The Debtor, Obsidian, and Diamond all were participants in a unified financial 

fraud. 

147. It would be difficult, or nearly impossible, to disentangle the assets and  liabilities 

of the Debtor,  Obsidian and Diamond. 

148. The Debtor, Obsidian and Diamond did not issue consolidated financial 

statements to outsiders even though it was mandated by generally accepted accounting 

principals.  

149. Consolidating the administration of the assets of Obsidian, Diamond and the 

Debtor in one location would be beneficial to creditors of all three entities.  

150. The assets of the Debtor, Diamond and Obsidian were commingled and treated as 

a single pool of assets that Durham moved around at will. 

151. The business functions of the Debtor, Diamond and Obsidian were commingled. 

152. Employees of Obsidian handled the accounting for related-party loans among the 

Debtor, Diamond and Obsidian.  
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153. The Debtor, Diamond and Obsidian had largely united interests and ownership. 

154. The Fair Entities guaranteed loans to Obsidian’s Subsidiaries, effectively 

guaranteed loans to Obsidian, the Subsidiaries, and Diamond by providing the money to pay 

those entities’ debts, and otherwise placed their assets at risk for the benefit of Obsidian and 

Diamond. 

155. The officers, directors and owners of the Fair Entities, Diamond and Obsidian 

overlapped. 

156.  Assets were transferred between Fair Entities, Diamond, and Obsidian and its 

Subsidiaries without regard for corporate formalities. 

157. The Fair Entities, Diamond, and Obsidian mutually disregarded their legal 

separateness. 

158. Creditors of the Fair Entities, Diamond, and Obsidian did not rely on their 

corporate separateness in extending credit.   

159. Neither Obsidian nor Diamond could have operated without relying upon the 

Debtor’s assets. 

160. The creditors of Obsidian and Diamond were paid with money misappropriated 

from the Debtor.  

161. The Debtor was dominated and controlled for the benefit of Obsidian and 

Diamond.  

162. There is a substantial identity between the Debtor, Diamond and Obsidian.   
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163. Substantive consolidation of both Defendants would benefit the creditors of both 

the Debtor and of Defendants. 

164. The Debtor is by far the largest creditor of Diamond and Obsidian, and is secured 

as to essentially all the assets of both entities.   

165. Upon information and belief, the balance due on loans to each Defendant greatly 

exceeds the value of Defendant’s assets. 

166. Assets were transferred from the Debtor to Obsidian and Diamond, without regard 

for corporate formalities.   

167. The insider loans to Obsidian, Diamond and the Subsidiaries were made on terms 

that no prudent lender would offer, leading the Debtor's auditors to believe the loans were really 

distributions to Durham.  

168. Consolidation of Obsidian and the Debtor would allow assets to be efficiently 

administered by minimizing litigation over the multitudinous inter-corporate liabilities.  

169. Creditors of the Debtor, Diamond, and Obsidian relied upon the assets of all three 

entities in extending credit to any of those entities  

170. The benefits of consolidation to the creditors of both entities outweigh the harms.  

171. Obsidian is effectively defunct.  It left its offices at 111 Monument Circle in 

Indianapolis because it could not pay its rent.  Counsel for Obsidian has admitted to this Court 

that only one of Obsidian’s subsidiaries is operating.  
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172. Substantive consolidation would not prejudice creditors of either the Debtor or 

Defendants.  The Debtor’s creditors will not be significantly diluted, as they hold in excess of 

$200M in unsecured claims and Obsidian and Diamond do not appear to have debts of more than 

approximately $2 million to entities other than the Debtor, and much of that is to insiders, whose 

claims would be subject to offset. The Defendants’ creditors likewise would suffer no harm, 

because Obsidian has no assets available for recovery by any creditor other than the Debtor.  In 

fact, they will likely benefit by sharing in any possible distribution from the Debtor. 

173. Creditors of the Debtor and both defendants would benefit from substantive 

consolidation. 

174. Consolidation would save administrative costs by enabling the Trustee to directly 

pursue transfers made by Obsidian or Diamond in this court. 

175. In addition, substantive consolidation would eliminate the need to continue 

against Obsidian in pending litigation and centralize any state court claims against Obsidian in 

this proceeding.  

176. Substantive consolidation also would prevent expensive and time consuming 

document-by-document determinations of privilege, and facilitate Trustee’s review and 

investigation. 

177. The Trustee can conceive of no valid purpose for Obsidian or its creditors to 

oppose this Complaint. Obsidian is a defunct company which is subject to Plaintiff’s secured 

liens worth many times the fair value of its assets.  
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VIII. COUNT TWO – ANTICIPATORY REPUDIATION OF CONTRACT 

OBSIDIAN 

178.  The facts set forth in the preceding paragraphs are hereby incorporated by 

reference. 

179. Obsidian and FHI entered into a contract dated January 9, 2002, most recently 

amended December 30, 2006, whereby FHI provided Obsidian with a loan (the “Obsidian 

Loan”) which comes due in January 2012.71  

180. Under this Court’s Order Approving Compromise Between the Trustee, Fair 

Holdings, Inc., and DC Investments, LLC (Docket No. 188), the Debtor succeeded to all of FHI’s 

right, title and interest in the Obsidian Loan. 

181. FHI fully performed under the Obsidian Loan. Obsidian’s CEO admitted in a 

sworn filing to the Ohio Division of Securities that the outstanding balance of the loan was 

$29,861,710 as of September 30, 2009. 

182. Upon information and belief, due to events occurring since the last amendment to 

the Obsidian Loan, Obsidian does not and will not have the money to repay the Obsidian Loan 

when it comes due. 

183. Upon information and belief, all of Obsidian’s Subsidiaries except for United 

have closed.  

                                                 

71 The Obsidian Loan and its most recent amendment are attached as Exhibit 38. 
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184. Due to United’s long history of losses and meager profits, it will be unable to 

produce the funds Obsidian owes to the Trustee by the maturity date.  

185. Obsidian vacated its headquarters because it could not pay its rent. 

186. Obsidian has been raided by the Federal Bureau of Investigation regarding 

potential violations of federal law.  

187. On January 26, 2011, the Trustee demanded that Obsidian provide adequate 

assurance that it is able, or will be able, to pay its obligation to the Trustee. Obsidian did not 

reply to the demand letter. 

188. Obsidian repudiated its loan agreement with the Trustee by failing to provide the 

Trustee with adequate assurance of its ability to meet its contractual obligations. 

189. Obsidian’s repudiation constitutes a breach of the Obsidian Loan agreement. 

190. Obsidian’s breach damaged the Trustee in an amount to be proven at trial, but no 

less than $29,861,710, plus interest from September 2009.  

IX. COUNT THREE – BREACH OF CONTRACT 

DIAMOND 

191. The facts set forth in the preceding paragraphs are hereby incorporated by 

reference. 

192. Diamond entered into a Floor Plan and Security Agreement with FHI, dated 

December 15, 2004.  Under the Floor Plan and Security Agreement, FHI would lend funds to 
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Diamond to purchase a vehicle, and Diamond would issue FHI a promissory note and a lien upon 

the vehicle (taken as a whole, the “Diamond Loan”).72 

193. The Diamond Loan agreements were assigned to the Debtor prior to the Petition 

Date. 

194. Diamond’s sole shareholder filed documents with the Ohio Division of Securities 

admitting under oath that Diamond owed the Debtor $9,369,733 under the Diamond Loan.   

195. FHI and the Debtor fully performed under the Diamond Loan. 

196. Diamond has breached the Diamond Loan agreements by, among other things, 

failing to repay the promissory notes as they came due.   

197. Diamond sold vehicles that were subject to the Debtor’s liens without remitting 

the proceeds to the Debtor and without otherwise satisfying its obligations for the purchase of 

those vehicles.  Diamond used these funds, despite the Debtor’s continuing lien on the proceeds 

of the sales, to pay legal fees for Obsidian, Durham personally, Cochran personally and various 

Subsidiaries. 

198. Diamond sold vehicles for less than the debt on those vehicles without the prior 

written consent of the Debtor.   

199. The promissory notes from Diamond to FHI contain cross-default and 

acceleration clauses.  Therefore, the entire amount owing to the Trustee is immediately due and 

payable.  

                                                 

72 The Diamond Loan Floor Plan Agreement, Trust Receipt Forms and Promissory Notes are attached as Exhibit 39. 
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200. The Trustee has mitigated his damages by auctioning the vehicles which had not 

yet been sold.  

201. The Trustee has been damaged in an amount to be proven at trial, but no less than 

$9,369,733, plus interest, court costs and attorneys fees, less any appropriate reduction of 

proceeds of the sale of the remaining vehicles.   

X. COUNT FOUR - UNJUST ENRICHMENT 

OBSIDIAN AND DIAMOND 

202. The facts set forth in the preceding paragraphs are hereby incorporated by 

reference. 

203. Durham misappropriated the Debtor’s funds and provided them to entities he 

owned or controlled, including Obsidian and Diamond. 

204. Obsidian and Diamond were aware that they received the Debtor’s funds and 

benefitted from those funds.  

205. Obsidian and Diamond were aware that Durham had misappropriated the 

Debtor’s  funds. 

206. It would be unjust for Obsidian and Diamond to retain the benefit of the Debtor’s 

misappropriated funds. 

207. Diamond and Obsidian have therefore damaged the Trustee in an amount to be 

proven at trial, but no less than the outstanding balance of funds they received from the Debtor, 

plus interest, court costs and attorneys’ fees. 
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WHEREFORE, the Trustee respectfully requests the entry of an order: 

(a) Substantively consolidating the assets and liabilities of Obsidian and Diamond 

into the Debtor’s bankruptcy estate;  

(b) Conditioning substantive consolidation as appropriate to maximize the value and 

promote the efficient administration of the consolidated estate; 

(c) Granting the Trustee judgment on his claim against Obsidian for anticipatory 

repudiation in an amount to be proven at trial, but no less than $29,861,710.00; 

(d) Granting the Trustee judgment on his claim for breach of contract against 

Diamond in an amount to be proven at trial, but no less than $9,369,733.00; 

(e) Granting the Trustee judgment on his claims for unjust enrichment against 

Obsidian and Diamond in an amount to be proven at trial, but no less than the outstanding 

balance of the funds that each Defendant received from the Debtor; 

(f) Granting the Trustee pre-judgment and post-judgment interest as permitted by 

law, and the Trustee’s attorneys’ fees and the costs of this action; and 

(g) Granting such other and further relief as is appropriate under the circumstances. 
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Date:  February 14, 2011 Respectfully submitted, 

/s/ Joseph M. Esmont 
Brian A. Bash, Trustee (0000134) 
Kelly S. Burgan (0073649) 
Joseph M. Esmont (0084322) 
BAKER & HOSTETLER LLP 
PNC Center 
1900 East 9th Street, Suite 3200 
Cleveland, Ohio 44114-3482 
Telephone: 216.621.0200 
Facsimile:  216.696.0740 
bbash@bakerlaw.com 
kburgan@bakerlaw.com 
jesmont@bakerlaw.com 
 
Counsel for the Trustee 
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