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THE CLERK: All rise. The United States Bankruptcy
Court for the Eastern District of Virginia is nowin session.
The Honorable Brian F. Kenney is now presiding.

THE COURT: Good afternoon, and pl ease be seated.
Good afternoon. Let's call our 2 o' clock matters, please.

THE CLERK: Item nunber two, Enviva Inc., Case Nunber
24-10453.

MR, WLLIAVS: (Good afternoon, Your Honor. Jereny
Wlliams with the law firm of Kutak Rock, appearing on the
record for the debtors and debtors-in-possession, Your Honor.

I"mjoined today by Vanessa Giffith, general counsel
for Vinson & Elkins, who will also be presenting to the Court
to describe certain new proposed engagenent terns for Vinson &
El kins. Your Honor, in the courtroom we also have Keith
Ful | enwei der, who is the chairman and nenber of the executive
comm ttee of Vinson & ElKkins.

From t he conpany, Your Honor, |I'mjoined by G enn
Nunzi ata, who is the CEO and CFO of Enviva. Your Honor, we
have Jason Paral, vice president, general counsel, and
secretary for Enviva. And we have Janmes Garrity, executive
vice president for finance of Enviva.

Your Honor is also famliar with David Meyer and
Jessica Peet, also fromthe law firm Vi nson & El ki ns, and
they're here with us today.

THE COURT: Well, good afternoon, and thank you for
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j oi ni ng us.

MR, WLLIAVMS: Your Honor, first, | want to thank you
for hearing us on an expedited basis on this matter of great
urgency and critical inportance to the debtors and their
estates. W are here today on our expedited hearing on the
debtors' notion under Bankruptcy Rul es 9023 and 9024,
requesting reconsideration of this Court's nmenorandum opi nion,
and order denying the debtors' application to enploy Vinson &
El ki ns.

THE COURT: Before we junp into that, there was
another matter on the docket today that | understand you' ve
resol ved the Rule 2004 exam nati on.

MR. WLLIAMS: That's correct, Your Honor

THE COURT: Al right.

MR. WLLIAVMS: That has been resol ved per the anended
agenda that was fil ed.

THE COURT: Ckay. And you're going to submt the
order on that?

MR. WLLIAMS: Yes, Your Honor, we will submt an
anended order -- or sorry, a consent order on that matter.

THE COURT: Al right. And | thank the parties for
resol ving that.

MR. WLLIAVS: Thank you, Your Honor.

Your Honor, on June 3rd, the debtors filed the

debtors' notion to reconsi der at Docket Nunber 663. That
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notion is joined by a declaration of Jason Paral in support of
t he reconsideration notion at Docket 664, and the declaration
of David Meyer in support at Docket Nunmber 665. Your Honor,
only one party filed an objection. That was the O fice of the
U S. Trustee at Docket Nunber 705. W do have replies, Your
Honor, in support of the notion to enploy Vinson & Elkins fil ed
by the ad hoc group and WSFS at Docket Nunbers 703 and 704.

And | ast, Your Honor, we're pleased to have -- had
filed earlier today a statement fromthe official commttee of
unsecured creditors in support of the retention of Vinson &

El kins, and that's a Docket Nunber 712, Your Honor.

Your Honor, both M. Paral and M. Meyer, who
submtted declarations in support, are present in the courtroom
today and are available for cross-exam nation or to answer any
of the Court's questions. It's our understanding that the
Ofice of the U S. Trustee does not intend to cross-exan ne
them | do think the U S. Trustee has concern with an exhibit
that was filed this norning as part of our anmended w tness and
exhibit list. Your Honor, | think we can deal wth that
separately, but we would ask that the Court admt the
decl arations into evi dence.

THE COURT: Al right. |Is there any objection to
either the Meyer declaration or the Paral declaration?

MR. HERRON: Good afternoon, Your Honor. N chol as

Herron, on behalf of the U S. Trustee.
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1 There's no objection for the declarations to be

2| admtted for the limted purposes of being a proffered

3| testinony of the declarants for purposes of today's hearing.

4 And that was the understanding that we reached with debtors'

5| counsel.

6 THE COURT: Al right. That's fine. And if

7| anybody -- any party would like to cross-exam ne either of the
8| declarants, they'|ll be entitled to do so, just to advise the

9| Court. They are admtted. Thank you.

10 (Meyer Decl aration was hereby received into evidence as

11| debtor's Exhibit 1, as of this date)

12 (Paral Declaration was hereby received into evidence as

13| debtor's Exhibit 2, as of this date)

14 MR. WLLIAVS: Thank you, Your Honor.

15 Your Honor, we did file at Docket Number 713 earlier
16| today a resolution of the board of directors of Enviva, Inc.,
17| dated June 13th, 2024, appointing a special comnmttee, the plan
18| evaluation commttee. Your Honor, we were hoping to have that
19| admtted into evidence. | think M. Herron objects to that.
200 And we're happy to put M. Paral on the stand for the purposes
21| of submtting that as evidence, Your Honor

22 THE COURT: |s there an objection to the resol ution of
23| the board dated June 13th, 20247

24 MR. HERRON:  Your Honor, the objection is the

25| exhibit -- we're not arguing about the authenticity of the

eScribers, LLC
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exhibit or that the resolution was adopted, nerely that the
argunents rai sed by Vinson & El kins and debtors set the
paranmeters. And this corporate resolution was not alleged in
the notion itself. |It's not relevant to the pendi ng notion,
and therefore it should not be included, especially considering
the fact that this resolution was filed just today, when the
case nmanagenent order requires that exhibits be exchanged two
busi ness days prior to the hearing.

For those reasons, the notion should be excluded from
t oday' s heari ng.

THE COURT: You probably found out about it on your
way to court this norning.

MR. HERRON: Yes, Your Honor.

THE COURT: Al right. Thank you. | wll admt it.
The board resolution is admtted. The objection is overrul ed.

(Board resolution was hereby received into evidence as

debtor's Exhibit 3, as of this date)

MR. WLLIAVS: Thank you, Your Honor.

MR HERRON. If | may interrupt briefly, Your Honor.
There is one housekeeping matter that | would |ike to address,
if I may.

The committee of unsecured creditors did file a late
statenment in support of today's hearing. The Court's order
setting this matter for an expedited hearing set the deadlines

for responses fromthe U S. Trustee, as well as the commttee
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1| to be Wednesday, June 12th at 5 o'clock. Gven the fact that

2| that statenent violates this Court's order, we would ask that

3| that statenent be stricken and not be considered today.

4 THE COURT: Wuld the cormittee |ike to respond to

5/ that?

6 MR. ALBERI NO  Yes, Your Honor. For the record, Scott
7| Alberino fromAkin GQunp on behalf of the official commttee.

8 Your Honor, as we noted in the statenment itself, we

9| fully recognize the Court set an earlier response deadline. W
10| delayed filing a statenment because we've been involved in

11 active negotiations with the conpany, as well as with V&, wth
12| respect to whether we would be supporting the reconsideration
13| notion today and under what circunstances.

14 So the reason for the delay is because we were trying
15 to ultimately get to a resolution on what we thought were very
16 beneficial changes on corporate governance heading into the

17| hearing today. So I'd ask for |eave to have the Court consider
18 the statenment on a | ate basis, but --

19 THE COURT: Al right. 1'll grant |leave to file the
20 late statenent and overrule the U S. trustee's objection.
21 MR. ALBERI NGO Thank you, Your Honor. Thank you.
22 MR. WLLIAMS: Thank you, Your Honor.
23 Your Honor, per the notion, the debtors are
24| respectfully requesting that this Court reconsider the opinion
25 and order, either as a notion to alter or anend judgnent under

eScribers, LLC
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Bankruptcy Rule 9023, which would apply to the opinion and
order interlocutory, or for relief fromjudgnment under
Bankruptcy Rule 9024, which incorporates Federal Rule 60(b), if
they're deened to be -- if it's deened to be a final order.

Your Honor, we think both of these rules justify
reconsi deration. Additionally, Your Honor, the Court always
has the discretion to revisit its own orders. And finally,
Your Honor, you could sinply treat this as a new application to
enpl oy. There's substantial precedent for that.

Your Honor, in your opinion, you raised several
i nportant issues. However, the debtors believe that there is
now a clear path forward which allows the Court to approve the
Vinson & Elkins retention. Your Honor, the opinion raises
issues first that are related to fact, whether or not it's
still inpossible for V&E to be disinterested in these
proceedi ngs. The debtors assert, and Vinson & El ki ns believe,
t hat they are unequivocally disinterested. Your Honor, we
think that is even nore so nowin light of the new evidence
that's been presented.

The second issue, Your Honor, is under what | egal
standard can the retention be approved. W think Your Honor
has several tools at his discretion, which he can use to permt
t he approval of the retention application at this stage and
w || address those shortly.

Your Honor, with respect to the factual issues, the

eScribers, LLC
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opi ni on rai ses sone concerns about why V&E is not disinterested
in these proceedings. Your Honor found an ethical wall was

i npossi bl e because certain Vinson & Elkins attorneys continued
to work on Enviva and Ri verstone matters. Your Honor
specifically notes that while they're representing both
clients, disinterestedness is inpossible.

You're also -- Your Honor al so raises concerns about
the ability of V& to negotiate a plan which nmay adversely
inmpact a firmclient, R verstone, and question how that could
be del egated, and especially in relation to the size of the
client.

Your Honor, we're not here to renegotiate with you
about Vinson & Elkins' retention application. That woul d
i nvol ve us asking you sinply to change your ruling based on the
same set of facts. But here, Your Honor, we have materi al
changes in the | andscape, changes which the debtor believe
war rant approving the retention of Vinson & Elkins.

At our prior hearing, Your Honor, the debtors
admttedly failed to clearly express how a wall could be
i npl enented and | eft Your Honor with the inpression that it was
i npossi ble. That was our failure, Your Honor. But we are here
t oday because we strongly believe that this issue, along with
the other issues raised in the opinion, have been addressed by
new facts. M. Giffith wll --

THE COURT: You know, M. WIllians, if you have

eScribers, LLC
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12
1| reviewed the transcript of the May 9th hearing, it wasn't just
2| that the Court was left with the inpression that it was
3| inpossible because V&E | awyers were working both for R verstone
4 and Enviva at the sane tine. It was that V&' s counsel M.

5/ Meyer said on page 13, and |I'm quoting here, "But a wall of

6| separation where none is required would be incredibly harnful

7| to Enviva at this critical phase of its restructuring efforts.™
8| He then said, "There's certainly a detrinent to Enviva." And
9 said it would be, "again detrinental to the debtors."

10 So now you're proposing an ethical wall, which your

11 co-counsel described previously as being incredibly harnful to
12| the debtors.

13 MR. WLLIAMS: Your Honor, there is a vast anount of
14| institutional know edge that is held by certain attorneys at

15| Vinson & Elkins that work on Riverstone and Enviva matters,

16, and --

17 THE COURT: Right, but that's not ny question. Wy
18| was it incredibly harnful then and not incredibly harnful now?
19 MR. WLLIAMS: Your Honor, it is -- there wll be a
20 loss by the debtors not having access to the individuals that
21| are going to be walled off, for sure.

22 THE COURT: So it will be harnful to the debtors.

23 MR WLLIAMS: It will be harnful to the debtors. But
24| Your Honor, candidly, what is substantially nore harnful to the
25| debtors is losing Vinson & Elkins in their entirety. Your

eScribers, LLC
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Honor, they --

THE COURT: So the Court is being asked to choose
bet ween a bad situation and a worse situation.

MR WLLIAMS:  Your Honor, | --

THE COURT: Incredibly harnful or disastrous?

MR. WLLIAMS: Your Honor, there is --

THE COURT: Ma'am M. WIllians is arguing. |'Ill hear
fromyou shortly, please.

MR. WLLIAMS: Your Honor, there's no way to deny
there will be sone |loss for the debtors by not having access to
these to these other individuals. And that may be the case
anytinme an ethical wall is inposed. W certainly did not nean
to convey that it was an inpossibility. But is it difficult?
Does it cone with consequences? Absolutely, Your Honor. |
don't think there's any way around that.

But again, Your Honor, | think losing the entirety of

the Vinson & Elkins teamis substantially worse. And so yes,
fromthat perspective, | think we've got a -- we've got to
decide. But | think at the end of the day, really, Your Honor,
the question is, what we're here today to tal k about is the

di si nt erest edness conponent. And sonetines disinterestedness
may come wWith consequences, either for the firmor the debtor.
But what's nore inportant is that we retain Vinson & ElIkins in
t hese proceedi ngs, Your Honor.

Ms. Giffith is going to address in detail sonme of the

eScribers, LLC
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internal things that have been inplenented at the firmto
preserve disinterestedness. But in summary, Your Honor, what
we now have is a conplete ethical wall that has been put in

pl ace such that no -- such that no attorney will work for both
t he debtors and Riverstone going forward. Vinson & Elkins has
i mpl enented - -

THE COURT: But it's not -- it's not no attorney.
It's attorneys who have billed less than 12.5 hours. Right?

MR. WLLIAMS: On a go forward basis, Your Honor,
there will be no attorneys that will -- can cross over. There
will be no cross-pollenization (sic). And I think that was a
m sunderstanding in the reply that was filed by the U S
Trustee, and apologies if it wasn't clear in the filing, but
there are --

THE COURT: No, but the point of your filing was to
have this 12.5 hour threshol d.

MR. WLLIAMS: Because there were -- there were two
attorneys, Your Honor, who are now going to be, I think, on the
Ri verstone team And had we just set it at zero, there would
have been sone | oss of sone institutional know edge there.

But going forward, Your Honor, on a prospective basis,
there will be no crossover between the attorneys. And so we
think that is inportant, Your Honor. V&E has al so inpl enented
changes to their conpensation structure so that no Enviva

attorneys -- no attorneys working on the Enviva natters wl |
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share in the profits generated by R verstone. You're also --
we have -- we al so have changes that have been inplenented to
ensure that there's no question that the plan will be fairly

negot i at ed.

It remains, at this point, somewhat hypothetical as to
whet her the current formof the RSA will remain or whether
equity wll have an interest in this case. But neverthel ess,

t he debtors have taken affirmative steps to avoid any
appear ance of di sinterestedness.

As Your Honor has noted, |ast night, the board
approved the appoi ntnent of a special commttee to eval uate the
proposed plan anong other things. Wile V&E, as it always has,
advi sed the board that it could and should not create this
commttee unless it was in the best interest of the conpany,
Kut ak Rock was al so given the opportunity to provide
i ndependent counsel to the board on this matter.

At the end of the neeting, the special commttee was
approved. This newly forned commttee does not include any
menbers of managenent or any R verstone | nvestnent
pr of essi onal s or senior advisors.

The pl an evaluation conmttee will be responsible for
i ndependent |y assessing, review ng, analyzing, approving, and
aut horizing the filing of the plan, as well as other
restructuring transactions, and will oversee the settlenent of

clainms or causes of action against the conpany's officers,
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1 directors, and sharehol ders.

2 THE COURT: So two questions about this, the plan

3| evaluation committee. One, the resolution says that they shal
4| have the authority to retain independent counsel. Wat about
5| financial advisors?

6 MR. WLLIAMS: Your Honor, the -- | think what was

7| contenplated is attorneys, but | -- I'"'msure that if it is

8| determned that financial advisors are necessary, then

9 requisite changes can be nade or they can be authorized under
10 the provisions of the --

11 THE COURT: |I'mreally asking you what your proposa
12| is

13 MR, WLLIAVMS: Your Honor, candidly, fromny

14| perspective, we have no say. |It's up to the special commttee.
15| Again, this was just approved |ast night, and so | think there
16| are sone things that need to be thought through. The | anguage
17| is set forth there and whether that includes, you know,

18| financial advisor or whether a financial advisor is necessary.
19 And -- but separately, Your Honor, their counsel could
20 also potentially retain a financial advisor if it was deened
21| necessary. It doesn't necessarily, | think, have to be
22| retained depending on the scope, but there is certainly an
23| opportunity for that if that's necessary.
24 Your Honor --
25 THE COURT: So the second question is what woul d
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1| happen if the special commttee and the board di sagreed on the
2| on the plan?

3 MR. WLLIAMS: Your Honor, | think if -- well, | think
4| given the makeup of the special conmittee, |I'mnot sure that

5/ that would be possible, given the nenbers, as | said, but --

6 THE COURT: Well, there are six nenbers, right? Dd
7/ | -- did 1l count that correctly?

8 MR. WLLIAMS: Yes, Your Honor.

9 THE COURT: So six of thirteen. What -- just tell ne
10| what woul d happen if there was a di sagreenent.

11 MR. WLLIAMS: Your Honor, | think if there were a

12| disagreenent, | think the decision still ultimately rests with
13| the board, but obviously there's going to be -- | think it's
14| going to have to be -- it's got to be authorized by the plan
15 evaluation conmttee, Your Honor.

16 Your Honor, we do think that the plan eval uation

17 conmttee is going to have to approve the restructuring

18| transaction at the end of the day, and they're going to have
19| total approval rights over the treatnent of sharehol ders,

20| period.

21 Your Honor, the board has exercised their duties with
22| great care in excluding R verstone-rel ated board nmenbers from
23| voting on the RSA or the DIP to date. But the debtors do

24| believe this is a further material step in resolving any

25| concerns over disinterestedness.
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Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 18 of 131

Colloquy
18

1 As for the financial interest creating

2| disinterestedness, additional facts have al so presented

3| thensel ves, Your Honor, even aside fromthe plan eval uation

4 commttee. V&E has taken a nunber of additional steps. V&E' s

5| conpensation structure does not currently assign any

6/ materiality for Riverstone work to the conpensation for the

7| parties that are involved in the debtors' cases. [In fact, from

8| that perspective, Enviva is the nuch |arger client.

9 But even if R verstone were nore inpactful for their
10| conpensation, any financial influence has been resolved by this
11 agreenment that's been put in place not to share any profits.

12 Your Honor, we do think we have a nunber of new facts
13| here which go directly to the issue of disinterestedness, in

14| which the debtors strongly believe address the concerns

15 astutely raised in your opinion. Your Honor does need a path
16 forward for approving the retention at this stage. In that

17| respect, Your Honor, we do think you have several options.

18 As noted at the outset in our pleading, Your Honor has
19| 9023 and 9024. Your Honor, we believe those provisions permt
20 the Court to reconsider the opinion in |light of these new facts
21| and change circunstances in the interest of justice. |ndeed,
22| Your Honor, courts have frequently approved retenti on of

23| debtors' counsel and other estate professionals follow ng

24 initial denials. |In fact, Your Honor has the discretion here
25 to sinply ignore 9023 and 9024 and treat the notion to
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1| reconsider as a new application to enpl oy.

2 Even aside fromthat, Your Honor, there is extensive
3| precedent, including in this jurisdiction, providing clear

4| authority for the Court to revisit the opinion and order in

5| light of the new facts and circunstances present here. A

6| controlling or significant change in the facts is always a

7| potential basis for a notion to reconsider, and that's the case
8/ Inre Geen (ph.) fromthe Eastern D strict 2013.

9 Your Honor, the ethical wall, the profit sharing

10| changes, and the plan evaluation conmmittee all constitute new
11 evidence. New evidence satisfies Rule 59. And aside fromthe
12| new evidence, even if the Court thinks we did not sufficiently
13| convey our position at the outset, that is alone sufficient to
14| satisfy the standard.

15 Specifically, Your Honor, the District Court in

16 Alexandria, in the case of David v. King, found that new

17| argunent addressing different issues is an appropriate basis
18| for reconsideration. Sinply put, Your Honor, | think the

19| standard is different than what the U S. Trustee has argued
20| for.
21 But here, regardl ess, the debtors have presented new
22| facts, new circunstances, and new argunents, addressing why V&E
23| is disinterested. And this clearly falls within the scope of
24| Rul e 59.
25 Even if all of these things failed, Your Honor, the
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1| Court has inherent authority to revise prior orders it finds
2| interlocutory at any point in tinme. That's supported by the
3| case of Inre Future Holdings (sic) out of the Third Crcuit,
4| 2018. As described in the reconsideration notion, Your Honor,
5| V&E' s nmade significant changes to their proposed retention,
6| which are intended to fully address and provi de conpl ete
7| confort to the Court as to V&E' s di sinterestedness.
8 THE COURT: Can you cite to the Court any cases that
9| can |look at, where a board of directors del egated the authority
10| to negotiate a plan -- to fornmulate a plan to a subcommittee?
11 MR. WLLIAVMS: Your Honor, if | may, |I'm happy to take
12| a look at that and | ook at our notes. W have a -- |'ve got a
13| binder of nmaterials here, and naybe | can address that on reply
14| if that's agreeable to Your Honor.
15 THE COURT: That'll be fine. Thank you.
16 MR. WLLIAMS: Thank you, Your Honor. So but, Your
17| Honor, we do believe these changes address the concerns that
18| the Court raised regarding the ethical |aw and any perception
19| of bias and any safeguards that mght be in place.
20 Your Honor, again, V& is inposing an ethical wall as
21| a safeguard. No lawer will work for both clients for the
22| bal ance of the Chapter 11 cases. And V&E has a new saf eguard
23| where partners working on these cases, as well as the firnis
24| executive commttee, wll not share in profits from Ri verstone.
25 We think, Your Honor, fromthe debtors' perspective, this
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1| change renoves any doubt that the V& | awers working for the
2| debtors have no econom c incentive to act, other than in their
3| best interest, and that being the interest of the debtors and
4| their estates.
5 Your Honor, 1'd like to now cede the podiumto Ms.
6/ Giffith, general counsel for Vinson & Elkins, to wal k through
7| some of the proposed terns with the Court.
8 THE COURT: Ckay. Thank you.
9 Ms. Giffith, good afternoon.
10 M5. GRIFFITH.  Thank you, Your Honor. Before | go
11 into ny presentation, |1'd |ike to address the question you
12 asked M. WIIlianms about whether or not an ethical wall would
13| be extrenely harnful to the debtors. And it certainly could
14| have been. It depends on how you go about doing it. And I
15 want to talk to you about exactly how we went about
16 establishing this ethical wall, which is now currently in
17 | pl ace.
18 We | ooked at all of the tinekeepers who had worked for
19| Enviva, or the debtors, since the filing of the petition, and
20 we identified which ones had al so worked for R verstone. And
21| as it turns out, only thirteen had worked for Riverstone and
22| the debtors during this period of tine. So that nmeans that the
23| vast majority of our tinekeepers who were working for Enviva,
24| had not worked for Riverstone at all. Al of those individuals
25 were put on teamA -- we'll call that -- which is the Enviva
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1| team There are the thirteen people who are left.
2 A couple of initial points, none of those thirteen are
3| part of V&E's core restructuring practice: not M. Myer, not
4 M. Peet, not any of those individuals. They are all
5/ individuals who work in specialty practice areas, who provide
6| specialty support to the debtors.
7 For exanple, sone of themare litigators. A couple of
8| themare finance | awers. W have a tax |awer. And of those
9| thirteen, only five of themare partners. So we had to decide
10 what do we do with those thirteen individuals since they have
11 sone time, though not a lot, working for R verstone, and
12| inportantly, the work that they were doing for Riverstone
13| during this tine was all on unrelated matters. |In fact,
14| there's no work for Riverstone in the firmat all on matters
15| related to this bankruptcy. So --
16 THE COURT: In the Meyer declaration -- | nean,
17| clearly, he's tal king about people who have billed nore than or
18 less than 12.5 hours?
19 M5. GRIFFI TH:  Yes.
20 THE COURT: Al right. So you're just abandoni ng that
21| schenme all together?
22 M5. GRIFFITH:  No, no, no. So what we did was we took
23| those thirteen people, and we said, how many hours have they
24| Dbilled to Riverstone and how are we --
25 THE COURT: Since the bankruptcy was fil ed?
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1 M5. GRIFFITH  Yes, sir.
2 THE COURT: Ckay.
3 M5. GRIFFITH: So how many hours have they billed to
4 Riverstone since this petition was filed, and which team do
5/ they get put on? Do they get put on the debtors' teamor the
6| Riverstone tean? And what we did was we put everyone who
7/ billed 12.5 hours or fewer to Riverstone on the debtors' team
8| And we did that, primarily, Your Honor, to address just the
9| concern that M. Myer had that the debtors woul d be harned by
10, a wall. And we did not want that to happen.
11 So we wanted the debtors to have the expertise of our
12| specialty | awers. For exanple, the two finance | awers have
13| been instrunental in negotiating the DIP facility. W put them
14| on the Enviva wall. Yes, they had done sonme work for
15| Riverstone, as | said, unrelated work and not very nuch, 12-
16| and-a-half hours in about three nonths.
17 They are behind a wall. They are not able to work for
18| Riverstone going forward on anything. It is not a partial
19| wall; it is a conplete wall. There were two other | awers who
20 had worked nore than 12-and-a-half hours, and they are now on
21| the Riverstone team And they nay not do any work for the
22| debtors.
23 But the Enviva team-- the debtors' team is about
24| eighty lawers. Only two | awers who had worked for Enviva are
25 not on that team And we did that with careful analysis as to
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what the necessary contribution was to the debtors, and whet her
their expertise was duplicated by other lawers in the firm
and whether that could be done wi thout any harmto the debtors.
And we becane very confortable that we could establish this
wal | on a prospective basis and ensure that there is conplete
separati on between the Enviva team and the Riverstone teamfor
as long as this proceeding is going on, and thereafter, to the
extent Your Honor deens it appropriate.

So just to reiterate that last point, the U S
Trustee's objection states that this was a partial wall, which
it's not, and states that the wall excludes certain
i ndi viduals, which it does not. Every single tinekeeper is on
one teamor the other. No one is outside the wall. No one can
straddle the wall or anything |like that.

And just to go to the nmechanics of the screen, Your
Honor, what it --

THE COURT: Well, let's take an exanple of that.

M5. GRIFFITH  Yes, sure.

THE COURT: Lindsay Mbore had 11.25 hours. Were does
she fall, team A or team B?

M5. GRIFFITH: Team A for Enviva for the debtors, Your
Honor .

THE COURT: Al right. So that's the inplenentation
of the 12.5 hour threshol d.

M5. GRIFFITH  Correct.
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THE COURT: Ckay. So it's not conplete; it's partial.

M5. GRIFFITH:  No. Well, | suppose it's a natter of
term nology. But she's on a team and that is on the Enviva
team And she may do no nore work for Riverstone since the
i npl ementation of this wall.

M5. GRIFFITH: Oh | see. Al right.

M5. GRIFFITH So just to be clear, what does it nean
to be on atean? Wat it neans is several things. It neans
t hat you cannot do work for the other team There is a
conpl ete separation of information between the two teans.
That's inplemented several different ways. One is through
| ogi cal controls. And what | nean by that is, in our docunent
managenent system we create what's called inclusionary walls.
Nei t her team can access the other. W don't allow you to bill
time to the other team even if you don't | ook at the
docunent s.

THE COURT: That seens |ike an exclusionary wall,

but --

M5. GRIFFITH  Well --

THE COURT: -- whatever you'd like to call it.

M5. GRIFFITH:  -- | actually just had this
conversation. | think the term nol ogy can be nonintuitive, but

suffice it to say, that the docunents are not available to the
other teamthat are saved --

THE COURT: Right.
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2| And you can't bill tinme. W have witten instructions. W
3| require everyone to acknow edge those witten instructions.
4| send periodic rem nders of those instructions.
5 So this is a fairly standard screen. 1It's how we do
6/ it in other circunstances, where it's required under the
7| ethical rules. Again, our positionis this is not a required
8| screen for, | think, the reasons that were di scussed earlier,
9 but I"'mhappy to go into those. But we're follow ng the sane
10 procedures that we would do, Your Honor, if a screen were
11| required under the applicable ethical rules.
12 The ot her aspect of the efforts that Vinson & Elkins
13| nmde to alleviate the concerns the Court expressed is wth
14| respect to the reduction in conpensation to the key partners.
15 In other words, these are partners who' ve worked nore than ten
16 hours. In the event that Vinson & Elkins' application is
17| approved, those partners who work nore than 10-and-a-half hours
18| for the debtors and the firm s executive conmttee will not
19| receive distributions fromany profits from Ri verstone for
20 2024, and if necessary, 2025 if the matter is still open.
21 | want to tal k about what that means, but Your Honor,
22| before | even get into that, | think it's inportant to
23| wunderstand the way Vinson & El kins' conpensation system works.
24, W are not a firmthat conpensates based on formula or points.
25, Many firns do. They have origination credits, they have

eScribers, LLC



Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 27 of 131

Colloquy
27

1| billing credits, and the conpensation is fairly formulaic.

2| That is not how V&E works.

3 For better or for worse -- |I'msure sonme of our

4| partners mght disagree -- we have a partnership share. |It's
5| called a sharing ratio, which is a holistic analysis. Now of

6| course, it does take into account past contribution. It also
7| very much is prospective in nature. Wuat wll you be

8| contributing? It takes into account a |l ot of intangibles, both
9| financial intangibles, such as business devel opnent efforts,

10 and nonfinancial intangibles. And that is conpensation for a
11 two-year period of tine.

12 That kind of conpensation structure ensures that

13| partners do not receive direct conpensation fromany clients
14| that they bill to, any clients that they are tinekeepers on,

15 any clients that they bring directly into the firm None of

16| that conpensation is directly put in any partner's pocket.

17| That's the kind of conpensation system for exanple -- and |

18| say this, really, by way of analogy -- that there are ethical
19| rules that prohibit the sharing of revenue as part of a screen.
20 For exanple, when you cone out of governnment service, or if
21| you're a forner judge and you go to a private practice, the
22| ethical rules, including in Virginia, say that you cannot
23| apportion any of the fee for conflicted natters to that
24 | i ndividual .
25 But in a systemlike Vinson & El kins, where you just
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1| have a share, that's already in conpliance with those ethical

2| rules. So and that's actually stated right in Virginia's

3| comentary, as well as the nodel rules, that this kind of

4| conpensation system a partnership share, a salary is

5/ permtted. It's only -- those rules are really targeted,

6| again, at conpensation systens that pay by points or by fornula
7| in which David Meyer would get, you know, .1 percent of his

8| Riverstone work and .1 percent of his Enviva work. That's just
9| not how it works.

10 But what we've done here, Your Honor, is we've gone a
11| step further. W' ve taken an aggressive or conservative

12| approach, depending on which word is best to use to describe
13| this. W wll calculate the profits attributable to the

14| Riverstone work, which we can do, and that noney wll not be
15| distributed to the partners who work on this. And our chair

16 here today, M. Fullenweider. He could answer any of the

17| questions Your Court may have.

18 But part of why we are here to talk about this is to
19| ensure that the Court appreciates that we' re serious about
200 this. This is not a casual representation we're nmaking. W're
21| meking it in a notion and in open court. And we w |
22| absolutely inplenent the conmtnent we have nade to reduce the
23| conmpensation of these individuals to ensure that they don't
24| share in the profits from Ri verstone work.
25 Again, as | said, this is not required, as far as |

eScribers, LLC



Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main

© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Document  Page 29 of 131
Colloquy

29

know, under any ethical rule, but it is designed to ensure that
there is no question as to who this team and who, frankly, the
firmis working for in this particular matter.

The |l ast point | want to nake, Your Honor, which is

also -- and incidentally, all of the points |I'm naking are
supported by the declaration of M. Meyer. 1In addition to
t hese two new safeguards, | do want to nake the additiona

point that the firmis regularly adverse to Riverstone in
matters. And we are adverse to themeffectively in matters,
nmeani ng that this has happened on multiple occasions, in which
our clients are confident that we can adequately, indeed
zeal ously, represent their interests in those matters.
Sonetinmes we are adverse directly. R verstone is
selling an asset. They have counsel other than Vinson &
Elkins. W are on the other side. That is direct adversity.
Ri ver stone has granted us waivers in those situations, and the
client we are representing has al so granted wai vers.
Sonetines, it's nore of a side by side. W're representing a
client bidding for assets, and Ri verstone's the conpetitor
But we have nultiple of these situations. |In fact,
the Vital matter on our website, that is cited in the opinion,
is actually a situation which we were adverse to Riverstone; we
were representing Vital. And sonetines, we use a screen in
those matters, Your Honor, when required by the ethical rules.

And sonetines, we don't. It just depends on the nature of the
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1| particular matter because screens are not always required under
2| the ethical rules.

3 W certainly do them where they are required, and

4 sometinmes, we do themwhen clients request it. So a client

5/ mght say, sure, I'll waive that conflict, but I want you to

6| put a screen in place, and we do that. Sonetines, the client

7| waives the conflict, and we decide to put a screen in place as
8| a matter of caution. And then, we always do it when it's

9| required under the ethical rules. But the point being, that we
10| have been regularly and effectively adverse to Riverstone in
11 nultiple matters.

12 Thank you. [I'Il returnit to M. WIllians at this

13 tine

14 THE COURT: Al right. Thank you for your comments.
15 M. WIlians?

16 MR. WLLIAMS: Thank you, Your Honor. And

17| appreciate Your Honor's indulgence. |, too, was unfortunately
18| traveling when the resolution got filed, although |I had seen
19| prior drafts. And | just wanted to go back and take a | ook at
20| the language, Your Honor. And there are two points | just want
21| to very clearly address for Your Honor.
22 If the plan evaluation commttee says, no, that the
23| plan is not acceptable, the conpany has to negotiate a new
24| plan, or they're going to have to nmake changes to address
25 whatever issues the plan evaluation commttee raises. So they
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1| will have authority on that issue.

2 And then, Your Honor, the | anguage of the resol ution
3| does say counsel. |If the plan evaluation conmttee determ nes
4| that they need an investnent banker, they'll need to request

5/ it. But if it's inportant for Your Honor, it can certainly

6| also be ordered. And they --

7 THE COURT: Well, it's not a question of what's

8| inportant to nme. |It's a question of what you're suggesting as
9| the fixer.

10 MR. WLLIAMS: Your Honor, | think the --

11 THE COURT: Wat | want to know is what -- all right.
12| | nean, are they going to be able to -- it says they're going
13| to be able to hire counsel, right? But the questionis, are
14| they going to hire financial advisors as well?

15 MR. WLLIAMS: And Your Honor, | think if the

16| special -- if the plan evaluation commttee determnes that's
17| necessary, they can request it. And | would inmagine that woul d
18| be approved. But they would need to request it under the

19 current formof the resolution, Your Honor. Your Honor --
20 THE COURT: Requested fromthe Court, you nean?
21 MR. WLLIAVS: Well, Your Honor, | guess, fromthe
22| board and then fromthe Court, Your Honor, in order to
23| conpensate that financial advisor.
24 THE COURT: Ckay. Thank you.
25 MR. WLLIAMS: Your Honor, so we have addressed, sort
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1| of, the factual issues and sone of the |egal issues, but there
2| is one other issue, aside fromdisinterestedness, that | do
3| think is inportant; although, disinterestedness is obviously
4| paranount in these proceedings. But | don't want to understate
5| what this may nean for the debtors.
6 In connection with our notion to reconsider, we did
7| submt the declaration of Jason Paral. H's declaration is
8| inportant because as vice president, general counsel, and
9| secretary for Enviva, M. Paral has worked with Vinson & Elkins
10 for nine years in all aspects of the debtors' business. As a
11| secretary, he's also been present for the board neetings.
12 Your Honor, we think the bottomline is M. Paral's
13| word carries a |lot of weight because he has a | ot of years of
14| experience observing Vinson & Elkins. And it was through his
15| experience --
16 THE COURT: In fact, he was a -- was he a partner at
17| Vinson & El ki ns?
18 MR, WLLIAVS: Not a partner, Your Honor. He did
19| previously work at Vinson & Elkins. It was a nunber of years
20 ago. But obviously, he has obligations to the conpany still.
21| And that's -- a lot of times, Your Honor, we see where you
22| build your famliarity with folks.
23 But since that tinme, M. Paral's been actively
24| involved in the conpany's restructuring process. And | think
25 he would testify that as | ead counsel, they've served the
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1| conpany diligently. And prior to and throughout the course of
2| these Chapter 11 proceedi ngs, Vinson & El kins has advised

3| Enviva on various financing efforts, ongoing |ong-term contract
4| renegotiations that are pivotal for the efforts of this case --
5| the raise-the-bridge efforts, Your Honor, tax analysis,

6| securities and public disclosure, various litigation matters,

7| and a nyriad of other outside counsel roles.

8 Vi nson & El kins, Your Honor, has years of unique and
9| specific experience in advising the debtors as a result of its
10| years serving as Enviva's primary outside counsel, or principa
11 outside counsel.

12 Your Honor, this know edge that has been accrued over
13| these years has provided significant benefit to Enviva through
14| these restructuring efforts, and that cannot be replaced. M.
15 Paral states that in all matters he's observed during his tine
16| at Enviva, Vinson & Elkins has acted professionally and

17| ethically, and they've never pulled their punches for

18| Riverstone or anyone el se.

19 Your Honor, ny firm Kutak Rock, has had the
20 opportunity to work closely with Vinson & El kins since
21| February. W have no concerns about the disinterestedness or
22| any divided interest to the debtors. W also now have the plan
23| evaluation commttee, Your Honor, which will operate w thout
24| Riverstone or managenent and can retain its own counsel. Your
25| Honor, we think this extraordinary step further denonstrates
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that the debtors took Your Honor's comments to heart, and that
they are commtted to naking this case succeed with Vinson &
El kins as | ead counsel .

Your Honor, in your opinion, towards the end, you
expressed concern or acknow edged that there was a desire that
the parties work together with the debtor, in light of the
retenti on not being approved, to try and mnim ze the inpact.
Your Honor, having been on the front lines of this case for a
while, and even nore so in the past two weeks, | think,
candidly, Your Honor, | would say my outlook is nmuch nore
sonber. The debtors believe there will be significant harmto
themin these cases if the Court does not reconsider the
opi ni on and order enploying Vinson & Elkins. The case is at a
m | estone nonent, and this is not just nerely a setback for the
debt or s.

As stated in M. Paral's declaration, V&E, having
served as | ead outside counsel, provides |egal advice on a
nunmber of issues, not just bankruptcy, and they've served in
that role for over a decade. The debtors have expended
substantial resources to help Vinson & Elkins obtain a | evel of
institutional know edge about the debtors and their operations
t hat cannot be replicated, and certainly cannot be replicated
qui ckly, especially when the conpany is focusing its resources
on trying to navigate the bankruptcy.

If V&E is unable to serve as counsel to Enviva, this
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know edge and experience will be inpossible to fully repl ace,
and the onboardi ng of substitute |egal advice across the vast
scope of services perfornmed by V&E will result in significant
expense, not only nonetarily, Your Honor, but also in personnel
resources and delay that would further harm Enviva and its
est at e.

Wiile I think M. Paral would say that he's been
pl eased with the services of our firm Kutak, Your Honor,
simply put, we don't have the sanme institutional experience
with the debtors or the depth of resources and personnel that a
firmlike Vinson & Elkins has. M. Paral believes that the
ri sk of delay and associated costs wll be significant. The
cost in delay would result, at least, fromthe interview,
sel ection, and conflict process associated with new counsel and
the required tinme to bring new counsel up to speed.

But Your Honor, the cost of the debtors' estate does
not only include the cost of those additional professional fees
for new counsel, but there are sizabl e expenses that woul d
result fromthe delay in these cases, including professional
fees of other firnms, financial advisors, for instance, Your
Honor, and other parties, the U S. Trustee fees, and the
interest under the DIP. Additionally, this delay in these
cases put the debtor -- puts the debtors at risk of defaulting
under the DIP, which has a scheduled nmaturity nine nonths after

the petition date, and which is quickly approaching.
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M. Paral is also concerned, Your Honor, that the | oss
of access to the debtors' longtine counsel will result in an
irreplaceable | oss of institutional know edge and experti se and
will require the debtors to effectively rebuild their outside
| egal function fromscratch, while trying to navigate a Chapter
11 proceedi ng.

The debtors are especially vul nerable right now, and
they need their historical counsel to help guide them \Wile
M. Paral's conpetent managenent woul d use all efforts to
maxi m ze and preserve value in these circunstances, there is
nmeani ngf ul and undeni abl e risk that a broad substitution of
counsel across nmany |l egal functions would drain internal
resources and will result in suboptiml execution in a manner
that has long-termeffects on the debtor and destroys val ue for
t he debtors' estates.

Your Honor, the debtors believe that Vinson & El kins
has proposed a concrete and tailored solution to fully address
the Court's concerns and that justify reconsideration of the
opi nion and the order in approval of Vinson & ElKkins'
retention, inclusive of the new facts and circunstances we've
described in the reconsideration notion today.

So Your Honor, then, | think one of the |ast questions
is, what is the -- what is the path forward if, Your Honor --
we think that disinterestedness should no | onger be an issue in

| i ght of the new facts here. But how do we get to a pl ace
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1 where we can retain Vinson & El kins? And Your Honor has a

2| nunber of options available to him any of which wll suffice.
3 To inplenment this retention, Your Honor, first and

4 forenpbst, it could treat the notion as a second application to
5| enploy. Courts have done that previously. The applicable

6| standard there would just be under 327. And if

7| disinterestedness is now satisfied, then Vinson could be

8| retained.

9 Your Honor, you could determne that the wall's

10 erected, the restriction on profit sharing, and the new

11 conmttee of the board all constitute new evidence under Rule
12| 9023, which warrant approval of their retention application.

13| Your Honor could determne that the prior argunents and

14| pleadings failed to clearly convey the debtors' position, or

15/ Vinson & Elkins' position with the wall, and that in |light of
16| such failure to convey, this Court has authority to reconsider
17| under 9023.

18 Your Honor could determne that this matter is not

19| final, and this Court just has inherent authority to reconsider
20| under 9023 sinply because it so chooses. W find that these
21| procedures, which are being inplenented and which are
22| unprecedented, in ny opinion, have been a -- have a prospective
23| effect, constitute an exceptional change in circunstances, and
24| the relief could therefore be granted under 9024.
25 Your Honor, | think enploying Vinson & Elkins at this
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stage of the proceedings al so sends a powerful nessage. One,
the debtors wll have the benefit of their |egacy counsel and
can avoid the extraordi nary expense, not just of tine, but of
resources in bringing in new counsel up to speed. And it
substantially increases the likelihood this case is successful.

Your Honor, the creditors win because this case can
nove forward qui ckly wi thout the attendant expense and del ay
that conmes wth trying to replace | ead counsel m dstream and
havi ng the case | angui sh. Your Honor and the O fice of the
U S. Trustee and this Court have undoubtedly sent a nmessage to
Chapter 11 professionals throughout this country about what the
standard is in the Eastern District of Virginia and what is
expected of counsel to neet the requirenents of 327. That
final point should not be understated, Your Honor.

Last, on a personal note, | cannot enphasize how
inmportant this is for the debtors for this case, or for the
creditors. Your Honor, based on ny personal experience with
this case, and everything we have seen, | truly believe that
the denial of the notion here will have far and | asti ng
consequences. The committee, the ad hoc group, and W/I m ngton
have all expressed their support for the reconsideration
noti on, anong others, and | believe, share ny concerns, Your
Honor, which you will hear shortly.

Not abl y, Your Honor, the commttee is no |onger

agnostic about the retention of V&GE. The commttee, which is
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an additional estate fiduciary representing all unsecured
creditors, has engaged with the debtors and the board and as
noted by their filing this norning, affirmatively supports the
retention of Vinson & Elkins.

Wth the conmttee's support, every economc
stakehol der in this case, a case with a robust consensus and an
active and constructive dial og, support the retention of V&E.
For all of these reasons, Your Honor, we are asking that the
Court grant the notion to reconsider and approve the retention
of Vinson & ElKins.

Your Honor, |'m happy to answer any questions you
m ght have. | know M. Al berino wanted to be heard, but |I'm
happy to cede the podi um however Your Honor deens appropri ate.

THE COURT: Al right. That's fine. Thank you for
your argument.

MR. WLLIAVS: Thank you, Your Honor.

THE COURT: M. Al berino? Good afternoon.

MR. ALBERI NO Good afternoon, Your Honor. Scott
Al berino, once again, from Akin Gunp, on behalf of the official
comm ttee.

Your Honor, last time | was in this courtroom | was
on the losing end of a DI P objection. Probably wondering why
" m here today saying nice things about Vinson & El kins. But
|"mjust kidding. But let ne -- | do want to get into ny

argunent a little bit here.
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1 It's been a strange coupl e of weeks processing the
2| ruling, but also recognizing the legitimate issues that were
3| raised as part of the ruling and working with V&, as well as
4 with the conpany, to try to get to a position where the
5/ conmttee could stand up today and support V&E s retention in
6/ light of Your Honor's ruling fromseveral weeks ago.
7 | thought it'd be hel pful, Your Honor, just to kind of
8| go back intinme alittle bit because the commttee did not file
9| an objection to V&' s original retention application. As a
10| matter of fact, | think we stood up in court on the day of the
11| retention hearing and said something supportive of the
12| retention. So | want to kind of go back intinme alittle bit
13| and just kind of talk to you about the commttee' s thinking.
14 Your Honor, when they filed the retention application,
15| the Riverstone issues were not a surprise to Akin Gunp, not a
16 surprise to the commttee. And we took a very hard | ook at the
17| retention application and the circunstances surroundi ng V&' s
18| invol venent here. And we |ooked at all of the issues. This
19| was not a cavalier, kind of, glance at the retention
20| application or the declaration.
21 W | ooked at the fact that V&E both had | ong-standing
22| client relationships on both sides of the aisle. Riverstone
23| was a longtine client of V&E, very well known in the market.
24, At the sane tinme, V&E has been representing Enviva for the
25| better part of a decade, and Enviva is not a sinple conpany.
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1| It's a very conplex conpany with production facilities around

2| the United States and custoners and ports and shi pping around

3| the world. The inportance of outside counsel, especially one

4| that has been around the hoop for that |ong, was not |ost on,

5/ at least, another set of |awers at another major law firm

6 W al so | ooked at R verstone's equity ownership. It

7| junps off the page at forty-three percent. Now, Ri verstone is
8| managing |ots of other people's noney through their fund. And
9| as Your Honor can recall fromthe DI P hearing, when the D P was
10 syndicated, of the D P syndication, | think Riverstone had

11| around one percent of that DI P syndication. Your Honor, if you
12| recall, | think seventy percent-plus was held by another party.
13| We | ooked at Riverstone's representation on the debtors' board
14| of directors. They have two seats. Two of the founders of

15| Riverstone are longtine board nenbers on Enviva.

16 But we al so | ooked at how Ri verstone's influence

17| extended throughout the board of directors. This was a

18| thirteen-person board, a public conpany. There were |ots of

19| strong opinions on that board, and we got to wtness that and
20| see sone of that as we went through discovery and the DI P
21| financing process on our own.
22 W were focused on Riverstone's engagenent of separate
23| counsel. They brought in a separate law firmto represent
24| them to the extent they had interests that were at stake in
25| the Enviva bankruptcy case. W |ooked at the RSA, Your Honor.
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1| It kind of cuts both ways. On one hand, as you heard from us,
2| we had a big problemw th an RSA that provides five percent of
3| the equity of the reorganized conpany to sharehol ders, when

4| unsecured creditors are inpaired under that RSA. W think

5/ that's a violation of the Bankruptcy Code. W raised that in

6/ the DI P hearing, and as you know, Your Honor, we still believe
7| that as we are pursuing an appeal, but we intend to continue to
8| prosecute those objections throughout this case.

9 On the other hand, you know, the RSA al so w ped out

10 alnost much -- nost of the equity for the existing

11 shareholders, including Riverstone. So this is not a case

12| where you had the conpany filing an RSA, where the sharehol ders
13| were intent on clinging on to their existing ownership

14| interest, you know, putting all creditors in peril.

15 Your Honor, we also | ooked at harmto unsecured

16| creditors if the conpany were to hire separate 327(a) counsel.
17| Now, | know there's lots of unquantified representations by the
18| conpany about costs and delay. | did not want to get dragged
19| into the nerits of that, but | can tell you fromfirst-hand
20| experience, you know, for a conpany |like Enviva with a conpl ex
21| tax operation that they have, you know, just replacing V&E as
22| tax counsel and bringing another law firminto the case to get
23| up to speed to understand historical tax issues, how they
24| inpact future tax issues, including the inpact of the
25| restructuring, you know, it's one exanple --
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THE COURT: Well, standards under Section 327(e) are
different from 327(a) right?

MR. ALBERINO Correct. Correct, Your Honor. That is
absol utely correct.

THE COURT: | think we all understand that.

Wiat's the commttee's position on the -- well, |
under stand you're supporting the idea of the plan eval uation
comm ttee.

MR. ALBERINO Let ne tal k about that.

THE COURT: Yes. And A) have -- is there case law, to
your know edge, that supports the idea that the board of
directors can delegate its plan fornulation responsibilities to
a subcommttee and be fromthe commttee' s perspective, now
we're going to have a whole new set of |egal advisors and
financial advisors? And aren't you concerned about the cost
there as well? Two separate questions. Sorry for throw ng
them at you at the sane tine.

MR. ALBERINO So I'll address both of themin order,
Your Honor.

So when the ruling cane out, we know V&E qui ckly ki nd
of noved to talk to all the stakehol ders about sone of the
nodi fications that they proposed here today, and in particular
the ethical screening and the profit sharing carve outs. And
those are things that V&E controls and V&E can do that on their

own. And we were happy and continued as -- and we're happy to

eScribers, LLC




Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 44 of 131

Colloquy
44

1| continue to push them you know, to include that as part of a

2| nodified retention application.

3 But we also told themthat, you know, the concerns

4| that we thought Your Honor had that were expressed in the

5| order, you know, required sone help fromthe conpany as well in
6|/ terns of managing the plan process to elimnate any perception
7| or actual kind of bias in that process, given the V& and

8| Riverstone connections, you know, that were, you know,

9| problematic to Your Honor.

10 So we engage with the conpany on a series of

11 governance refornms that are reflected in the resol ution that

12| was filed today. |It's called the plan evaluation commttee.

13| Now, what | wll tell youis, you know, it is not uncommon in
14| | arge, conplex cases where there are conflict issues for

15| corporate debtors to establish special commttees with a ful

16| delegation of authority to control restructuring rel ated

17| matters in the bankruptcy case. |It's not required. But in

18| cases where there is a potential for bias, the potential for

19| conflicts of interest, you know, it's a tool that restructuring
200 lawers will use. And it's a tool that is permtted under
21| Delaware law to essentially del egate authority of the board to
22| a subset of directors.
23 | don't have a statute to refer to you today. If we
24 had to work with the conpany to suppl enent, you know, the
25 record on that, we could do that. But | wll represent to you
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1| fromny own personal experience, you know, representing

2| conpanies and boards, as well as being involved in many cases
3| where these special commttees exist, it's permssible under
4| Delaware law to create a special commttee consisting of a

5| subset of board nenbers that has been del egated bi ndi ng

6| authority on behalf of the board to nake certain decisions on
7| behalf of the conpany.

8 And here, you know, the issue is, you know -- the

9| issue was the plan and ensuring that in the future negotiation
10 that we want to have on the plan and that other stakehol ders
11 are going to want to have under the plan, what board is

12| ultimately going to consider what that plan | ooks |ike, what
13| anendnents to the plan nmay be necessary relative to the RSA
14| termsheet, and what advice and who -- and who is providing
15| advice to that board throughout that process.

16 Now, we had no objection to V& continuing to advise
17| the special commttee, but we also wanted it to be clear that
18| that conmttee was required to hire their own i ndependent

19| counsel to advise themon restructuring nmatters, you know, to
20 make sure at the end of the day, they had an i ndependent
21| perspective with no Riverstone connections, you know, that
22 would allow themto make the decisions and take advice of
23| counsel with respect to the plan
24 Now, is there an increnmental cost associated with
25 that? There is. | think it's alot less, significantly |ess
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than the cost the estate will bear by bringing new 327(a)
counsel in to replace to replace V&E. And the way we would
envi sion the plan evaluation conmttee operating, you know, the
plan is negotiated through the advisors. You know, the
conpany's professionals are going to work with the other

st akehol ders to negotiate terns, you know, in consultation with
principals, like reporting to the board.

Utimately, here, the plan evaluation conmttee is
going to have to make a decision as to whether -- you know,
whether a plan will be authorized by the conpany to be fil ed.
Through that process, | think V&E will be involved, but the
i ndependent directors will have the ability to tell V& to
| eave the room W want to nmake sure that, you know, we're
doi ng sonething that is -- that -- and receiving advice that is
cl ear of any potential bias.

And we think, Your Honor, kind of with that
arrangenent, which is not, again, uncommon in a |ot of conplex
Chapter 11 cases where there are conflict concerns, you know,

t hat nmechani sm has been kind of used to at |east create and
I nprove governance process, which, you know, | think got us
confortable to support the V& retention application.

From our perspective, V& did what they had to do, or
they could do what was within their control. W thought it was
i nperative that the conpany do sonething within their control

you know, to nodify governance and i nprove governance.
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THE COURT: So what does happen at the end of the day
if the plan evaluation conmmttee and the board di sagree
fundanental ly on the pl an?

MR. ALBERINO Well, there can't be a di sagreenent.
The board is delegated to the plan evaluation commttee whether
to file the plan

THE COURT: So the board is stuck, so to speak.

MR. ALBERINO The board is stuck. The six directors
that are on the plan evaluation commttee --

THE COURT: But the board created the resolution,
creating the plan evaluation conmttee. | nean, it seens to ne
that the board can revoke the resolution, couldn't it?

MR, ALBERINO It's a fair point, Your Honor, and we
woul d prefer and again, | didn't get to the end of ny
statenent. We woul d have preferred that the resolution be
irrevocable, so that once the resolution is put in place, it's
an irrevocabl e resolution by the board so that there is no risk
that, you know, the -- you know, the football gets pulled Iike
Charlie Brown.

But as | was going to say, the arrangenent that we
worked out it is -- was not -- it is not an arrangenent that is
perfect in every matter. But to quote Voltaire, we didn't want
to let the perfect be the eneny of the good here. And as you
said, you know, you called it. You're asking ne to choose

between a bad situation and a worse situation. W're trying to
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1| get to a better situation, and a situation that we think works
2| and is manageable, and is sonething that, you know, we think

3| works kind of in a restructuring context, especially for a case
4 as conplex as this one, and with professionals that we know,

5| wunderstand what their fiduciary obligations are.

6 And frankly, Your Honor, |ike going back to earlier,

7| one of the reasons we didn't object is at the end of the day,

8| we knew as committee counsel that if there were any issues

9| concerning bias, influence that was crossing the line, you're
10 going to hear about it fromus. You know, we're not shy about
11 comng into court if we have issues with how either the

12| professionals are behaving or how the conpany is behavi ng.

13 And | think here with the concerns that you raised, |
14| think it's fairly addressed by V& and by the conpany. It's

15| hard to sit here and say that the transaction results -- that
16| in the RSA or the DIP that we objected to, was it because of

17| advice received by V&E? Was it because of the deals that were
18| negotiated by professionals that were advised by the board? At
19| the end of the day, you know, as commttee counsel, we have the
20 right to kind of challenge the conpany's business deal or at
21| |l east elenents of the business deal. But both the conpany and
22| the professionals, everybody has to conproni se to nake sure
23| that at the end of the day, the process has integrity and the
24| process is respected and that, you know, good governance -- you
25 know, good governance rules the day and that, you know,
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prof essionals, you know, are mndful that they'll be held to
account by the commttee if people cross the |line inproperly.
And |isten, we've had our fights. W alnbst had a
2004 fight today as well, Your Honor, and |I'm highly confident
| will be back in front of you with another contest between us
and the conpany on V&E. |'m hoping that we're going to start
resol ving nore issues going forward and working in a nore
cooperative fashion, but every client has the right to their
own representation. And if we're going to conduct that case in
that way, well, nmaybe we'll be back in front of you with

anot her contested nmatter down the road.

But |ike being -- leaving that to the side, the
commttee -- as we did initially in connection with the first
application, and we -- reasonabl e peopl e can di sagree on

whet her a professional is disinterested or represents an
adverse interest, you know, based on the facts presented. And
we took into account those facts. W, as a comm ttee,
exerci sed our discretion to not pursue an objection based upon
the facts as we saw them back in the day. | think sitting here
today, the facts have gotten better with concessions from V&E
which I think -- which I think are | ong overdue, ethical
screeni ng, profit sharing, carve outs.

And on top of that, | think the conmpany, you know, did
what they needed to do as well, which is kind of | ook at how

t he board was functioning and make changes to ensure that the
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pl an process going forward, you know, wll be hopefully kind of
free of kind of bias, you know, and influence. So Your
Honor --

THE COURT: You know, in in ny opinion, | tal ked about

how you can't del egate the core function for negotiating a

plan --

MR. ALBERINO Right.

THE COURT: -- as 327(a) counsel, relying on that
Project Orange case, | think it's called. So what's different
here where, | nmean -- isn't creating this plan eval uation

commttee and getting a plan evaluation committee its own
counsel and nmaybe its own financial advisors, or aren't we
doing the sane thing? Aren't we contracting out, so to speak,
the plan fornul ati on process?

MR. ALBERING | don't think we are, Your Honor.

THE COURT: Well, what's different about that?

MR. ALBERINO Sure. So | think I think what's
different here is that -- what's different here is that ninety-
five percent, let's call it ninety-eight, ninety-nine percent
of the plan, and the el enments of the plan need to be
negotiated. V&E is going to be a part of that process, a |ot
of that -- but a lot of that --

THE COURT: Did you say need to be or have been
negotiated? | didn't hear it.

MR ALBERINGO That wll need --

eScribers, LLC




Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 51 of 131

Colloquy
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2 MR, ALBERINO. OCh, sure. Well, if you think about it,
3| a big chunk of the plan was negotiated with the RSA parties
4| already.
5 THE COURT: Right.
6 MR. ALBERINO There will be anendnents that wl|
7 likely be negotiated to that plan now that the commttee is
8| involved in the case, you know, and getting kind of -- getting
9 up to speed and being famliar with what they will be asking
10 for.
11 So at sone point there will be a negotiation. | think
12| as part of this process, V& w Il be negotiating the plan, and
13| the plan is like -- it's like an iceberg, Your Honor. Like
14| there's the terns up top, but there's so nuch el se going on
15| kind of below the surface in terns of financing, governance,
16| tax work. V&E s going to be --
17 THE COURT: Right. But | said in ny opinion, and |
18| think you'd probably agree with this, | nean, the netaphor |
19| useis it's a nmachine and all the parts depend on all the other
20 parts. You can't get the machine to work if one part isn't
21| working. Right?
22 MR. ALBERING Well, | think -- | guess what | would
23| say, Your Honor, is this. Under the arrangenent with the plan
24| evaluation commttee, V&E is still going to be kind of working
25 on the front lines, negotiating the plan. The issues that
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1| you're focused on, that would be Riverstone related, | think of
2| themkind of in tw ways. The equity issues, you know, they're
3| an existing shareholder. You know, there's equity set aside

4| under the RSA for old sharehol ders. Nunber two, there are

5/ going to be release issues in the plan -- you know, debtor

6 releases --

7 THE COURT: Depending on what the Suprene Court says

8| next week.

9 MR. ALBERI NO Dependi ng what the Suprene -- exactly.
10 We'll see if they can get the plan done before the ruling. But
11 you're right. There will be release issues. There will be
12| equity issues. And V&E will be -- you know, will be part of
13| that.

14 But on the release front, as you know, the conpany has
15 a special commttee that's working with Baker Botts and the

16 releases. The plan evaluation commttee, ultimately, is going
17| to consist of many nenbers who are actually on that specia

18| commttee that's |eading the conpany's investigation.

19 The conmmttee, Your Honor, we're investigating that as
200 well. If there are issues with the releases, the commttee

21| will be on top of that. And having the ability to have

22| i ndependent counsel, not just Baker Botts, but having

23| independent counsel speaking to the plan evaluation commttee
24| on an issue such as releases is very inportant. So it gives

25| the special commttee or the plan evaluation commttee in this

eScribers, LLC



Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 53 of 131

Colloquy
53
1| context, the ability to get, you know, advice fromlawers that
2| have no connection to any of the beneficiaries of the rel eases.

3 And we think that's critical here and for the

4| conmttee, you know, it gives us the ability also to have, you

5| know, an outlet to, you know, talk to, you know, one of the

6| parties -- a set of advisers that has no connection to any of

7| the beneficiaries of the releases, where if we have issues, you

8| know, we have another party that we can speak to on this.

9 But again, that's one -- and | don't want to dimnish
10 the inmportance. | think it's very inportant. But it's also
11| just one conponent of a much bigger plan. And in other cases
12| where we've seen kind of these arrangenents work, the kind of
13| lead 327(a) counsel and special commttee counsel, people
14| figure out howto work with one another, you know, and get --
15 and do it -- and do it in an efficient way.

16 But in a case as conplex as this one, it wuld be --
17 you know, | think V& is going to play a role in a lot of the
18| issues and the plan that perhaps the commttee may be | ess

19 focused on. So | think we're confortable with them kind of

20 playing a role here. But you know, we certainly want the

21| ability to have independent directors with i ndependent counsel
22| when we cone to themw th issues that they know that we're

23| going to be hot about potentially, you know, releases and

24| equity distributions to shareholders. 1'd like to nake sure
25| that, you know, | have an independent set of ears and
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1| independent counsel to talk to, to nake sure our nessage is

2| getting through. And not that it wouldn't wwth M. Meyer and
3| the teamat V&E, but it's a better process, a process with

4| greater integrity, | think, if that outlet, you know, that

5| mechani sm exi sts here.

6 So Your Honor, this was -- |1'd say it was tough, but
7 it wasn't tough. | think that we are really -- we share the

8| concern of sonme of the ad hoc groups and ot her econom c

9| stakeholders, cost and del ay, again, sonmewhat anorphous, but
10 there's going to be a cost. There's going to be a potenti al
11| delay if V& is sidelined as 327(a) counsel.

12 Is there a kick save? Bring themin as 327(e)

13| counsel? Maybe, but it's going to be disruptive to the

14| conpany.

15 And | take the point that dealing with this three

16 nonths into a live bankruptcy case with all the custoners --
17| all the conmpany's custoners and enpl oyees wat ching and waiting
18| to see how the case noves, how it progresses, it could -- it
19| could potentially cause even, you know, greater harmif it
20| becones destabilizing to our workforce -- to the conpany's
21| workforce, or to the conmpany's custoners.
22 W do think given the package of refornms that they' ve
23| proposed and, inportantly, what the conpany has proposed, you
24| know, to inprove governance and which we think goes to the
25| heart of Your Honor's concerns and the ruling, you know,
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1| denying V&E's retention, you know, we think V& shoul d be

2| approved under these nodified terns, Your Honor. And we woul d
3| respectfully request that you do that.

4 THE COURT: Ckay. Thank you for your argunent.

5 MR. ALBERI NGO Thank you, Your Honor.

6 THE COURT: Al right. Good afternoon

7 M5. DEXTER  Good afternoon, Your Honor. Erin Dexter
8| of M bank, appearing on behalf of an ad hoc conmttee of

9| holders of interests and clains acquired from RAE.

10 W filed our notice of appearance this norning, Your
11 Honor, and I'll note that ny notion for adm ssion to this Court
12| pro hac vice is currently pending. May | be allowed to

13| continue?

14 THE COURT: |I'msure that we'll grant that. That

15| won't be a problem

16 M5. DEXTER  Thank you, Your Honor. [1'll also note
17| just briefly that I amjoined on the Zoom here today by ny co-
18 counsel, Mchael Mieller of WIIlians Millen.

19 THE COURT: Ckay. Good afternoon.
20 M5. DEXTER:  Your Honor, | just wanted to rise briefly
21| to note that our client is supportive of the notion to
22| reconsider, particularly given the agreenent reached with the
23| UCC and the amendnments in the plan eval uation commttee
24| discussed on the record here today.
25 Before | step back, | also just wanted to note briefly
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1| that | also wish to be heard on the second agenda item for

2| today, the 2004 notion, which was consensually resol ved. But

3| will, of course, reserve ny remarks on that until the cl ose of
4 this matter.

5 THE COURT: Wy don't you go ahead and address it now,
6| because | understood that it was resol ved.

7 M5. DEXTER:  Yeah, we don't oppose it, Your Honor.

8| And we're pleased to hear that the UCC and the debtors have

9| reached agreenment on the 2004 notion

10 THE COURT: Ckay.

11 M5. DEXTER | wanted to rise just briefly, first to
12| introduce our client to Your Honor and to note that we are

13| requesting access to the materials that wll be shared with the
14| UCC. W' ve already been in contact wwth the debtors about

15 this, and expect to work consensually with themto obtain that
16 access for our clients. But | wanted to rise briefly to just
17| introduce our client to Your Honor.

18 We are holders and cl ains acquired from RVAE of

19| approximately 310 mllion in clainms in total across the debtors
20 Enviva LP, Enviva Pellets Waycross, and Enviva Inc. And given
21| the size --
22 THE COURT: Al right. So let ne -- I"'msorry. Let
23| me back up a second, and this is ny confusion.
24 M5. DEXTER  Sure.
25 THE COURT: You don't represent the ad hoc group that
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1| was the ad hoc group under the DIP facility.
2 M5. DEXTER: No, Your Honor, that's our coll eagues at
3| Davis Polk, who are here in the courtroom
4 THE COURT: Yes. So you represent a different ad
5/ hoc --
6 M5. DEXTER  Yes, Your Honor.
7 THE COURT: -- group that acquired the RWE interest.
8 M5. DEXTER: That's right, Your Honor.
9 THE COURT: Thank you.
10 M5. DEXTER W represent an ad hoc conmttee of
11| holders of interests and unsecured clains acquired from RVE.
12 THE COURT: Thank you very nuch
13 M5. DEXTER: Absol utely.
14 And given the size of the holdings of this client
15| group, we expect to play a significant and hopefully
16| constructive role in these cases. W've already been playing
17| an active role and we hope a constructive one, and appreciate
18| the efforts of the debtors and the UCC and the ad hoc group and
19| working constructively with us already.
20 We actually expect to be under NDA at an advisor |evel
21| with the debtors shortly, and hope that that will enable
22| information sharing that will facilitate constructive plan
23| discussions.
24 My only note on the 2004 notion, Your Honor, is that
25| of course, we're pleased that it was resol ved consensual |y, but
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1/ we will be seeking access to the information shared with the
2| UCC. Again, we expect to work cooperatively with the debtors
3| there and don't anticipate a need to conme back to Your Honor.
4/ W will do so if that becones necessary, but we don't believe
5 it will be.
6 W also don't intend to duplicate the efforts of the
7/ UCC, but we do believe that it is critical that we receive the
8| information shared with the UCC. It wll enable us to
9| participate nmeaningfully in these cases and specifically in the
10 plan process. Qur client, as a significant claimhol der here,
11| is prepared to roll-up its sleeves and work constructively with
12| the other parties, and obtaining access to that information
13, will enable us to do so.
14 That's all | have, Your Honor, and we wanted to note
15| our support as well for the debtors' notion for
16 reconsideration.
17 THE COURT: Ckay. Very good. Thank you.
18 M5. DEXTER: Thank you.
19 MR. HAYES. (Good afternoon, Your Honor. Dion Hayes
200 with McQuirewods. |'mhere as co-counsel wth Davis Pol k for
21| the original ad hoc group.
22 THE COURT: Thank you.
23 MR. HAYES: And I'Il be very brief, Your Honor.
24 The ad hoc group filed a statenent in support of
25| Vinson & Elkins' notion to reconsider at Docket 703. |'m not
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1| going to reiterate what col |l eagues at the bar have al ready said
2| about the damage that will be occasioned to the case, and the

3| cost and delay that would cone about if Vinson & Elkins is not
4| retained.

5 W think that cost would far exceed any additi onal

6/ increnmental costs that m ght be occasioned by the speci al

7| commttee, retaining professionals, Your Honor. And we note

8| that all of the econom c stakeholders in the case, and | don't
9| include the U S. Trustee in that, are here supporting the

10 debtor's retention of Vinson & El kins because of the concern

11| about delay and cost.

12 We think that Vinson & Elkins, in particular, has gone
13| to extraordinary lengths to establish what's been referred to
14| as a conplete ethical wall. | think the U S. Trustee has shown
15 his hand by citing on page 13 of his brief, a discredited

16 thirty year old Florida bankruptcy court case called Trust

17| American Services at 175 B.R 413 for the proposition that an
18 ethical wall doesn't work. And Your Honor, we would note that
19| the Third Crcuit Inre Inmerys Talc at 38 F.4th 361 in 2022
20 determned an ethical wall was adequate to resolve a perceived
21| conflict.
22 THE COURT: Right. | didn't say in nmy opinion that
23| ethical walls are inpermssible. Wat | said was that | was
24| told that V& didn't have an ethical wall, and had no intention
25| of planning to have an ethical wall. Now, V&E says it's
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1| willing to inplenent an ethical wall, but the U S. Trustee says
2| it's insufficient because it's not conplete, and | suppose that
3| depends on our nonencl ature.
4 MR. HAYES: Your Honor, | think in your opinion, the
5| Court was clear that the Court recognizes the val ue and
6| inportance of an ethical wall. | was nerely pointing out that
7| the U S. Trustee appears to have cited a case that no other
8| court has followed, that suggests that any ethical wall would
9| be inadequate. And | think that that is an extrene mnority
10 position at variance with Your Honor's opinion that the Court
11| wote a few weeks ago.
12 The other opinion | would cite is In re SAS AB at 645
13| B.R 37, in which a bankruptcy court in the Southern D strict
14| of New York two years ago found an ethical wall to be adequate
15| to support -- to resolve a conflict.
16 Your Honor, having had the pleasure of running for
17| five years half of a 1,000-lawer law firm | have sone
18| famliarity with ethical walls. And a conplete ethical wall,
19 such as the one that Vinson & El kins has established here,
20 prospectively, is a rare thing indeed.
21 And it's not that law firnms operate in a vacuumw th
22| respect to ethical laws. | wanted to read to the Court wording
23| fromthe ABA Mddel Rule 1.0(k), which is the definition of
24| screened. The Virginia nodel rule -- the Virginia rules do not
25| have a definition of screened, but the ABA nodel rules do. And
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it means, "The isolation of a lawer fromparticipation in a
matter through the tinely inposition of procedures within a
firmthat are reasonably adequate under the circunstances to
protect information that the isolated | awer is obligated to
protect under these rules.” The key wording is reasonably
adequat e under the circunstances.

I think what Vinson & Elkins has instituted here goes
wel | beyond what the ABA nodel rules would require. |It's nore
t han reasonabl y adequate under the circunstances, and shoul d be
sufficient to enable the Court to approve the retention.

The ot her point |I would make, Your Honor, and the
Court referred to sone of these itens in your opinion. There
are many safeguards in this case and in nost Chapter 11 cases,
really any Chapter 11 case for the treatnent of equity under a
pl an. Nunber one, the board has established a speci al
commttee, and the Delaware statute that permts boards to
establish special comnmttees is Delaware Title 8, Section 141,
subsection C(2). Board establishnment of subcommttees or
special commttees is not unique. It's a nornal facet of
Del aware corporate |law, as the Court knows.

The debtor woul d have to approve a plan approved by
that commttee. The UCC here is very well represented and
vigilant and will scrutinize any plan put forward. It would be
the natural opposition of the equity here, yet is here

supporting the retention of Vinson & Elkins. There is --
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1 THE COURT: But I'lIl ask you the sane question | asked
2| of commttee counsel. What's the difference between that

3| functionally and farmng out plan formulation in the form of

4 conflicts counsel, which | said in ny opinion was shifting a

5/ very -- the core responsibility in a Chapter 11 case? Wat's

6 the difference?

7 MR HAYES: | think it's distinctly different because
8| corporate |aw and the bylaws of this conpany, which are

9| referenced in the board resolution, expressly contenpl ate that
10 this board can refer to a subcomm ttee of the board particul ar
11| issues. And that's not an uncommon situation, in ny

12| experience, where you have participants on the board that

13| arguably may have a unique interest at variance fromthe

14| position of the conpany in its entirety.

15 THE COURT: I'msorry, | wasn't referring to the

16| board. | was tal king about Vinson & Elkins, that's 327(a)

17| counsel .

18 What | said in nmy opinion was that this is a -- is the
19| core function of counsel in a Chapter 11 case as to fornulate a
20 plan of reorganization. And | didn't think it was okay to say,
21| well, we'll just delegate that to Kutak Rock. So what's the
22| difference in saying now, we're going to have a whol e new
23| conmttee and they'll have their own counsel and fi nanci al
24| advisors? 1Isn't that the sane thing functionally?
25 MR, HAYES:. Well, | -- personally, | think that Kutak
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1| Rock is well-equipped to serve as conflict counsel in the case,
2| and that's not unusual either.

3 Your Honor, | think the difference here is that the

4| governance has been the conmmttee uses the termrefornmed. |

5/ think it's been nodified to acconmodate the concern the Court

6 had about Riverstone. That's one issue. The Vinson & El kins

7| issue, | think the wall, which is conplete on a prospective

8| basis and goes beyond what the ABA nodel rules would require,

9| in ny opinion, resolves the issue there.

10 But the other point | was naking, Judge, there's

11 voting on the plan. You' ve got an active commttee. The Court
12| has to confirma plan. You have the absolute priority rule,

13| the senior classes have to consent. So there are nmany, nany

14| safeguards here, Your Honor, to prevent Riverstone fromgetting
15 a special deal, notw thstanding the fact that they're not going
16 to be on this special conmittee that's going to be review ng

17| the plan. So | think that there are nultiple safeguards here.
18 And Your Honor cited in your decision 327(c), which

19| refers to the fact that if a party represents -- if a firm
20 represents a creditor, they're not disqualified from being
21| counsel for the debtor. | think there's a reason that equity
22| is not referenced there because it would be counter -- it would
23| be odd for a law firmthat has represented equity on unrel ated
24| matters to not be able to represent the conpany. You heard
25| the --

eScribers, LLC



Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 64 of 131

64

Colloquy
1 THE COURT: Yeah, well, 327(c) is permssive. 1In
2| other words, you can do it and you' re not prohibited from
3| representing the debtor by virtue of a representation of a
4| prepetition creditor. Right?
5 MR. HAYES: And | think that's because --
6 THE COURT It's not -- it doesn't exclude you from
7| doing it.
8 MR. HAYES: Correct.
9 THE COURT: Right.
10 MR. HAYES: But you noted in your opinion that that
11| doesn't include equity, and | think the reason would be, it
12| would be natural for alawfirmto potentially represent equity
13| on unrelated nmatters, to represent the debtor. You heard the
14| law firmhas represented the conpany for ten years, well before
15| the conpany arguably becane insolvent. The conpany and its
16| fiduciaries --
17 THE COURT: Then why do we require disclosure of
18| connections with equity at all? Wy is it in the rule?
19 MR. HAYES: Well, it's in -- the rule is defined
20 broadly. And as Your Honor pointed out in your decision, the
21| connections obligation is significant. But | think the absence
22| of that in 327(c) can be read to suggest that it's not unconmon
23| and would be natural for alawfirmthat's representing a
24| debtor to have in the past or currently on unrelated matters do
25 work for the equity. That's the point, Your Honor.
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1 So we support the notion. W think the steps that

2| have been taken are extraordinary, well beyond what's required.
3 W're very concerned about the danmage to the case and the cost
4/ and the delay if this fine lawfirmis not permtted to be

5| primary bankruptcy counsel for the debtors. And so we would

6| urge the Court to reconsider its decision in light of all of

7| these new facts and approve their retention.

8 THE COURT: Thank you.

9 MR. HAYES: Thank you.

10 THE COURT: M. Herron, good afternoon.

11 MR. BUCKLEY: Your Honor, if you can hear nme, this is
12| Dougl as Buckl ey on behalf of WImngton Trust. |f you'l

13| permt ne to speak via Zoom briefly.

14 THE COURT: Al right. Yes, certainly.

15 MR. BUCKLEY: Thank you very much. For the record

16 | Dougl as Buckl ey, Kramer Levin, on behalf of WImngton Trust as
17| indentured trustee for the Epes G een Bonds and Bond G een

18| Bonds. Thank you for accommbdating ny appearance via Zoomthis
19 afternoon.
20 Fol |l ow ng di stributions nmade to bondhol ders pursuant
21| to the Court-approved settlement order relating to the G een
22| Bonds' construction funds, the G een bondhol ders have remaini ng
23| allowed general unsecured clains of at least 237 mllion in the
24| aggregate, placing the G een bondhol ders anong the | argest
25| unsecured creditor constituencies in the case. And WI m ngton
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Trust is therefore |aser focused on how this case progresses as
t he unsecured creditor recoveries.

W believe that the revised retention terns and the
new pl an eval uati on comm ttee present real safeguards,
saf equards to which nany parties will hold the debtors
accountable in the future. And | say that because as fol ks
have di scussed in this hearing today, there is nuch left to do
in these cases, and therefore nmultiple parties wll be keeping
a close eye in the process going forward, whether it's ny
client, the creditors coonmttee, the ad hoc group, or the 2026
notes indenture trustee, anong others.

That said, | do want to state for the record that in
my firms many dealings with Vinson & Elkins in this case, we
have not cone across any issues that suggest that Vinson &
Elkins is not disinterested. W neverthel ess wel cone the
addition of this safeguard to prevent any future issues, or
even the appearance that Vinson & Elkins is acting in anything
but the interests of the debtors and the estate.

| also agree with the comments by counsel for the
Davi s Pol k, McGui reWwods ad hoc group as to the cost, if V&E
were not allowed to proceed in this case. |If Vinson & Elkins
were renoved, then we believe it would significantly delay the
trajectory of these cases with the consequential harmto
creditor recoveries. So in sum we respectfully support V&E' s

notion for reconsideration based upon the specific facts and
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circunstances of this case, and would ask that the Court
approve the retention and prevent any further delay that would
fall to the detrinment of general unsecured creditors. Thank
you.

THE COURT: Ckay. Thank you. M. --

MR FINIZIQO Your Honor, may | be heard?

THE COURT: Wio's speaki ng?

MR FINNZIO Ganfranco Finizio, Kilpatrick Townsend
& Stockton, counsel for WI mngton Savings Fund Society.

That's the successor indenture trustee for the 6-and-a-half
percent senior notes.

Your Honor, as you're aware, the indenture trustee for
the senior notes is one of the |argest unsecured creditors in
the case, holding clains in the principal anount of 750 mllion
dollars. W filed a joinder in support of the debtors' notion
to reconsider. That's at Docket Nunber 704.

And for the reasons therein, we support the debtors
notion and the argunents that they have set forth in their
papers, including the argunments regardi ng disinterestedness,
the fixes that you' ve heard today, and in particular, the
case -- the negative inpact that would be a that would occur to
the estate if V&E is not allowed to stay in place. W're
particularly | aser focused on that, and we believe that val ue
will be maximzed if V& could stay in as |ead restructuring

counsel to the debtors.
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1 So with that, Your Honor, we support the notion.
2| Happy to answer any questions you nmay have.
3 THE COURT: Ckay. No. Thank you for your coments.
4 M. Herron?
5 MR. HERRON: Thank you, Your Honor. N cholas Herron,
6/ on behalf of the U S. Trustee.
7 Your Honor, the purported new evidence now consi sts
8| of, at least at the tinme that the notion was filed and the
9| declarations were submtted, a proposal for a wall, a proposal
10 for distributions with regard to net proceeds received from
11| Riverstone, and now this corporate resolution creating the
12| special counsel -- our commttee, rather.
13 Your Honor, |I'mgoing to address the debtors' new
14| evidence argunent first, then the manifest injustice argunent.
15| And then lastly, 1'Il conclude by addressing the debtors' Rule
16| 60(b) argunent.
17 Wth regards to the new evi dence argunent raised by
18| the debtors, Fourth Crcuit precedent requires the debtors, as
19| a novenent, to show first, initially, that the newy discovered
20 evidence wasn't available to themafter they conducted due
21| diligence, or provide sonme other satisfactory explanation as to
22| why that new evidence wasn't submtted to the Court at the tine
23| of the hearing. And in fact, the Fourth Grcuit has held that
24| it's an abuse of the trial court's discretion to grant a notion
25 for reconsideration on new evidence grounds if the novenent
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1 doesn't establish that initial threshold. And that was the

2| case that we cited, JTH from 2021, which was a published

3| decision fromthe Fourth Grcuit.

4 The proposal of the wall, the proposal of the

5| distributions, Vinson could have offered that to the Court at

6/ the tinme of the hearing. It just didn't. |It's not new

7| evidence. They haven't shown an initial threshold that that

8| evidence wasn't available to themfor |ack of an effort of

9| trying, nor have they explained satisfactorily as to why that
10| evidence wasn't admtted or attenpted to be admtted at the May
11 9th hearing.

12 But inportantly, the new evidence argunent also fails
13| for reasons Your Honor articulated in a prior decision of In re
14| Koontz (ph.) back in 2018, in which Your Honor denied a pro se
15 debtor's notion for reconsideration because the purported new
16| evidence was not evidence that existed prior to trial or prior
17 to the hearing. It was new evidence that canme about after the
18| fact.

19 Well, the proposal that was submtted to the Court for
20 a wall and for the distributions, and now the creation of this
21| special commttee, they're not new evidence that existed prior
22| to the trial. They're newy created facts. Newy created
23| facts isn't sufficient to warrant relief as new evi dence under
24| 59(e) and in Your Honor's opinion, you cite Judge St. John's
25| prior case in In re Geene, where Judge St. John agai n echoed
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1| that sentinment that creating facts after the fact doesn't
2| anount to new evidence, and submtting proposed new evi dence
3| that is really creating new facts isn't acceptable and
4| shouldn't be admtted by the Court in a notion for
5| reconsideration and shoul d be deni ed.
6 The proposal as filed is actually not evidence at all,
7 at least at the tinme that it was filed. It was a proposal. It
8| was a negotiation with the Court to try to negotiate the
9| Court's order. We will --
10 THE COURT: The proposal that you're referring to is
11| the team A teamB --
12 MR. HERRON: That's correct, Your Honor.
13 THE COURT: -- proposal ?
14 MR. HERRON: That and the distributions.
15 THE COURT: Right, right. Thank you.
16 MR. HERRON: The decl aration crouched those two
17| proposals as if you grant our notion and enploy us, we'll do
18| this. Again, offering it to the Court as sone type of
19| negotiation. |It's not appropriate for a litigant or novant
20| seeking reconsideration to try to negotiate wwth the Court from
21| the bench. You have to show that the new evi dence exi sted
22| prior to the hearing, you didn't do -- you did due diligence,
23| you weren't able to get it, and you have to show that the
24| evidence woul d have changed the outconme. The new purported new
25| evidence doesn't change the outcone.
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Your Honor hamered tine and tine again and asked

counsel for the debtors, you' ve asked counsel for a commttee,

you asked ad hoc committee's counsel. Let's assune the special
commttee will -- whatever -- well, consider the special
commttee and the special commttee hires counsel, isn't that

really just delegating the core function that |'ve al ready
articul ated cannot be done, in ny opinion? Aren't we basically
arguing the sane issue that |'ve already considered and rul ed
on?

And the answer to that is yes, you have, and yes we
are, and a notion for reconsideration is not appropriate to
reconsi der argunents that the Court has properly considered the
facts, gave it an analysis, and ruled on it.

| agree with ny coll eagues. Reasonabl e m nds
di sagree. They disagree all the tine. Sone of the snartest
| egal mnds in our country di sagree about the interpretations
of law and the interpretations of law as to fact, but the
appropriate renmedy i s appeal

So if Vinson or the debtors are unhappy with this
court's opinion and the analysis set thereforth, file an
appeal. There's nothing to stop them And a court may or nay
not agree, but we can deal with it on appeal. A notion for
reconsi deration is not an appropriate vehicle to do what Vinson
& Elkins is attenpting to do.

Moving to the manifest injustice argunent, Your Honor.
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Agai n, the new evidence should not be considered as nanifest
i njustice because to the extent that Vinson wanted to offer
some limtations on distributions or inplenent a wall, it could

have done so at the tine that the Court held a hearing, and we
cited the case of Inre Pella Corp (ph.) fromthe District of
South Carolina, that it's not a manifest injustice if counse
calls essentially the own harm You --

THE COURT: Right. It's alittle hard, and I'll ask
M. WIllianms this when he rejoins us at the podium It's a
little hard for the Court to conpare the cost, for exanple, of
denyi ng V&E' s enpl oynent application and bringing in new 327(a)
counsel with perhaps V&E com ng on board for discrete nmatters
under 327(e) versus this plan performance -- what's it
called -- plan evaluation commttee with its own set of counse
and its own financial advisors and so forth.

| nmean, you know, how -- the working assunption, I
think, is that the forner is just nore expensive and damagi ng
than the latter, but that's hard to quantify. Wuld you agree?

MR, HERRON: | agree, and really, Your Honor, the cost
argunent is ared herring. It's irrelevant. What is relevant
is the applicable standard that Vinson & El kins needed to neet,
whi ch was 327 disinterestedness. This Court found that it
didn't neet that. It did consider the costs associated with
denyi ng Vinson & El kins' application.

So to the extent all of the parties want to hamrer
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1| hone the cost, we all recognize there is a cost. But cost
2| alone cannot override the requirenents of 327(a). To the
3| extent that ny coll eagues di sagree and wi sh to petition
4| Congress to change 327(a) to factor in public policy issues of
5/ cost, it may do so. But as of now, Congress has deened 327(a)
6/ and has witten it as such that certain requirenents need to be
7| met, including the disinterestedness standard.
8 So the cost argunment shoul d be disregarded in total by
9| the Court and not considered manifest injustice. It just is
10 not. And nere disagreenent fromthis Court's opinion about how
11 the Court applied the lawis not manifest injustice. If you
12| don't agree with the Court, you appeal. And that's again
13| binding precedent fromthe Fourth Circuit in the Hutchinson v.
14| Staton (ph.) case that we cited in our brief from 1993.
15 Your Honor, turning to the debtors' argunment with
16| regards to 60(b)(5) and (b)(6), the relief under 60(b)(5) is
17 not available to the debtors, because the debtors have to show
18| that your prior opinion has prospective application. One, they
19| haven't articulated that. Two, they haven't made that argunent
20| because they can't.
21 This order -- the order that the Court issued denying
22| Vinson & Elkins retention application may have future
23| consequences as it relates to Vinson, but under the applicable
24| standard of prospective application, the order has to be either
25| executory or it has to have sonme kind of --
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1 THE COURT: Right. The prospective application cases
2| tend to be in the case of sort of long-terminjunctions |ike,

3| you know, you appoint a receiver to oversee a police departnent
4| or a school desegregation case and that sort of thing. And

5/ then ten years later, the school district cones in and says

6/ it's no |longer needed or, you know, it's inequitable to

7| continue to require it prospectively. | nean, that seens to be
8| the 60 -- the heartland of the 60(b)(5) cases. Anyway, that's
9 aconment. And that's not really a question, so.

10 MR. HERRON: That's correct. WIlIl, no, Your Honor,

11 but you're absolutely correct.

12 And so therefore, that argunent cannot provi de any

13| relief to the debtors. So now we're left with the 60(b) (6)

14| argunent that was raised by the debtors.

15 The debtors nerely articul ated what 60(b)(6) allows,
16| but there really is not an analysis as to how 60(b)(6) should
17| be used, or why it should be used and relief warranted in this
18| case. Merely providing this Court a conclusory statenent as to
19| what the lawis, wthout any analysis as to why a |litigant or
200 novant is entitled to relief, is really a forfeiture of its
21| argunment and shoul d not be considered by this Court.
22 But novi ng beyond that, let's consider the new
23| evidence argunment again. That doesn't provide for relief under
24 60(b)(6). There's no extraordinary circunstances that have
25| been presented to this Court. Vinson & Elkins put forth their
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evidence and put forth their case. |If they nade a litigation
error, okay. So bad. Sorry. And if again, they disagree with
this Court's ruling, appeal. That's not extraordinary
circunstances to warrant relief under 60(b)(6), nor are the
harms with regards to the cost associated with retaining new
counsel .

And this special commttee retaining new counsel just
is farmng out the core function of debtors' counsel. Really,
why do we need Vinson & Elkins at that point? What are they
going to do that Kutak Rock couldn't do? 1In fact, it just adds
anot her | ayer of costs that nobody could quantify because
everybody's specul ating and assum ng that the costs incurred by
the estate to hire another counsel for the special conmttee to
take on a core function is going to be less than if you had to
bri ng on new counsel

THE COURT: Right. And it's likely, and I'Il ask M.
Wllianms this as well, that the special commttee couldn't do
its job without hiring its own financial advisors, right?

MR. HERRON: That's correct. And as Your Honor
poi nted out and asked, well, doesn't the board that created the
speci al counsel through the resolution have the ability to
di ssol ve the special conmttee by another corporate resol ution?
And candidly, counsel for creditors commttee said, yes, that
is a possibility.

So we're left wth a special counsel or special
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commttee that could be dissolved at any tine by the board that
has two nenbers that are held by R verstone.

THE COURT: The board itself, not the not the
subcommi tt ee.

MR. HERRON: The board itself. That's correct, Your
Honor. And to the extent the special conmttee wants an
i nvest ment banker or a financial adviser, it appears to ne,
based on the responses that | heard fromny friend on the other
side, M. WIllians, that the special conmttee would need to
get authorization fromthe board itself, which presumably neans
the board itself can refuse to provide that additional help if
it needs.

But Your Honor, all of this is nothing nore than just
rehashing and rearguing all of the argunents that have been
presented to this Court. The ethical wall that now apparently
has been inpl enented was al ready considered by this Court.

This Court considered whether or not a wall could be
i npl enented at all and determined it couldn't.

So the fact that Vinson & El kins has now just created
a wall doesn't change the fact that the Court previously
consi dered whether or not a wall could exist. M. Myer
actual ly stood before the Court, and Your Honor asked opposing
counsel, well, is there a harmstill by the creation of the
wal | ? Yes, there is a harm

So now we went froma detrinmental harmthat we don't
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1 have to create a wall to now we we've went ahead and created a
2| wall because we really want to get enployed still under, still
3| acknow edging that there is a harmto our clients by the

4| creation of the wall.

5 THE COURT: Do you still -- hearing what you've heard
6| today, and | understand a |ot of this is sort of being done on
7| the fly, do you still maintain the position that it's not a

8| conplete ethical wall, that it's a partial ethical wall?

9 MR. HERRON: Absol utely, Your Honor. And also, the

10| wall aspect is just one elenent that the Court ultinmately found
11 why Vinson & Elkins was not able to be retained. It outlined
12| the issue of the fact that Riverstone represented 1.4 percent
13| of its revenues. Riverstone held two and still holds two

14| nmenbers on the board of directors. Vinson & Elkins has

15| overl appi ng enpl oyees worki ng on both debtors' cases, as well
16 as matters for Riverstone, as well as the fact that a wall

17| cannot be inplenented. None of those facts have really

18| changed. And so reconsideration is not appropriate in this

19 case. The debtors have not net their burden, and the notion
20| shoul d be deni ed.
21 Thank you, Your Honor.
22 THE COURT: Ckay. Thank you.
23 M. WIllianms, did you want to be heard in rebuttal ?
24 MR WLLIAVS: |If | may, Your Honor, just briefly.
25 Your Honor, the United States Trustee Ofice focuses a
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2| their standards, Your Honor, clearly. But there is a separate
3| path for Your Honor as well here that conpletely avoi ds those
4 issues. And that is, treat the notion to reconsider as a new
5/ or renewed application to enploy that addresses the concerns
6| that have previously been raised.
7 THE COURT: You know, for the nost part, I'll just
8| tell you, I"'mnot that concerned with the procedural niceties
9| here, and whether it's a Rule 9023 or 24 notion. And it seens
10 to me that, you know, we ought to get to the heart of the
11| matter.
12 So the heart of the matter is howis hiring -- well,
13| establishing the PEC, plan evaluation commttee, and having its
14| own counsel and presumably financial advisor as different from
15/ V&E's initial position, which is we'll just farmthis out to
16 Kutak Rock, and they'll handle it as conplex counsel, which I
17| said was an i nperm ssible delegation of the core function of
18| 327(a) counsel. Howis this different?
19 MR, WLLIAMS: Right, Your Honor. And | think -- and
20 there's not being a delegation of authority necessarily the PEC
21| gets to analyze, review, and approve. But Your Honor's
22| question is --
23 THE COURT: |'mtal king about the law firns.
24 MR, WLLIAVMS: -- about Vinson & Elkins. R ght, Your
25| Honor.
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1 THE COURT: Yes.
2 MR, WLLIAVS: And the nmachine. And | think candidly,
3 I think fromnmny perspective, if | viewit, |I viewit alittle
4 differently, Your Honor. And | think the debtors viewit a
5/ little bit differently.
6 The question is not whether or not Vinson & Elkins is
7| qualified to build the nmachine. They are undoubtedly,
8| unquestionably qualified to build the machine. And the debtors
9| think they are the best counsel to help build the machi ne.
10 THE COURT: But | said that. That was the first
11 sentence in ny opinion that I don't doubt their qualifications.
12 MR, WLLIAVMS: Correct, Your Honor. And the question
13| then becones, well, can they build that particular cog, the cog
14 that is Riverstone or that relates to Riverstone w thout there
15| being sone sort of bias. And the debtors know it and we know
16| it, and | think we've heard fromlots of parties here today
17| that know it, that that Vinson can do that w thout any bi as,
18| w thout any deceit, with disinterestedness, wthout any --
19| wthout any commtnent to anybody other than the debtors.
20 But that's not sufficient, Your Honor. Right? M
21| paralegal is the best paralegal in the world, and | believe
22| that. And -- but you have to tell her that sonetines. And you
23| have to nake it known to the world that she is the best
24| paral egal, because that's inportant, Your Honor. And so what |
25 think we're tal king about here is how do we project to the
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world that Vinson & Elkins is disinterested when they're
buil ding this machi ne, and when they're building this cog that
rel ates to Riverstone?

And Your Honor, | think there are a nunber of factors
here that preserve that disinterestedness and that nakes sure
that no one can ever question it. R ght? That's the issue.
Can we --

THE COURT: But how woul d they be involved in plan
fornmulation at all is really the question. And you know, the
Court's concern with themsaying the first tinme around, well,
we can just farmthis out to conflicts counsel and they'l
handle it for us, seemto ne to be a gane of tel ephone. You
know, the commttee, Riverstone, et cetera would call your |aw
firmand then you would call V&E, and then V&E woul d call you,
and then you'd call them back. And that's how the plan would
get negotiated. R ght?

So howis this different is the question for -- and |
have to apol ogize. |'mrepeating ny question a nunber of
times, but I'mjust sort of trying to think through it.

MR, WLLIAVMS: No, | understand, and | want to give
Your Honor a response. | think the question is not about --

t he question is how do we ensure that they're doing it with
di sinterestedness, right? Isn't that at the end of the day
really the question that we're trying to get to, because that's

a requirenent for 327(a), which is how do they deal with the
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1| Riverstone issue while maintaining their disinterestedness?
2| Because if they can do that, then they' ve satisfied 327(a).
3| And again, | think the debtors believe, the debtors know that
4| they have done that. And the ad hoc group knows that that's
5/ going to happen, and the committee believes that that's going
6 to happen.
7 But what we've done to address any concerns that
8| anybody el se m ght have about whether they're going to do that
9| is we put in safeguards, and the safe -- one of those
10| safeguards is the plan evaluation commttee, who is ultinmately
11 going to have the decision about whether or not the plan gets
12 filed.
13 So Vinson -- and Your Honor, the question was, well,
14| how do we just allocate the conflict counsel that is done
15| sonetines. But Your Honor is obviously concerned about the
16 machine as a whole. And so if Your Honor believes that that --
17| the building of that cog related to Riverstone can't be
18| del egated to soneone else, then the goal here is to make Your
19| Honor and every other creditor in this case confortable that
20 that cog was built with the highest quality materials and to a
21| specific form-- to a specific requirenent, and that it's going
22| to function, and that and that there was nothing done to
23| jeopardize the machine in the building of that cog.
24 And Your Honor, so we think there are so many
25| instances in this case that provide that sort of security.
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1| W've got the creditors commttee, you' ve got the ad hoc group
2| you've got all the other creditors in the case, you ve got the
3| Ofice of the U S. Trustee, you' ve got Your Honor, and now

4 we've got the plan evaluation commttee. All of these entities
5| are watching over testing and | ooking at the building of that

6| cog to nake sure it was done properly.

7 And so Your Honor, we think that that satisfies the

8| requirenents that they denonstrate that there's

9| disinterestedness and that we have reasonabl e safeguards in

10| place. And that's why we have ethical walls, right, Your

11 Honor? | nmean, the ethical walls are there to nake sure, to
12| help create an additional |evel of disinterestedness. And we
13| believe as | awers and professionals that we are doing our

14| obligations, fulfilling our ethical obligations to our clients
15| every day.

16 And but sonetines we need to make sure that everyone
17| else knows that as well. And to do that, we inplenment ethical
18| walls. And here we've taken a nunber of steps to give

19 affirmation that that's what's been done in this case.
20 Your Honor, so we do think that is inportant. Your
21| Honor, | also want to note there were just a couple of other
22| coments made by the Ofice of the U S. Trustee. That -- about
23| whether or not this is new evidence, and | don't want to
24| Dbel abor 9023 and 9024 too nuch, but there was no case to cite
25 that things that didn't exist prior to the prior hearing now
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1| existing constitutes anything other than new evidence. He also
2| said these things are prospective --

3 THE COURT: Well, his point is that it's newy

4| created, but it's not newWy discovered, right?

5 MR. WLLIAMS: Your Honor, and if there's a case that
6| supports that, | don't -- | don't think there is, though. And
7| then if you | ook at the EEOC case that they cite in their

8| pleading, what you see is that there, the subpoena was

9| initially denied because the Court didn't find that it was

10 rel evant.

11 There was no new real evidence discovered. There was
12| new affidavits submtted. There was new i nfornmati on presented
13| to the Court which refraned everything and fromthat, it's not
14| as though -- and that was sufficient, Your Honor. And that's a
15 lower standard, | think, than what we're tal ki ng about here.

16 One, now we do -- and | want to be clear, the ethical wall is
17 in place. |1t's not prospective. The profit sharing

18| arrangenent has been inpl enented, and we now have as of | ast

19| night, the plan evaluation commttee.
20 These things, and even just the plan eval uation
21| commttee, Your Honor, clearly did not exist before and do now.
22| And we think that's inportant.
23 Your Honor, we talked a little bit about manifest
24| injustice, and I think Your Honor is right, and naybe we see it
25| alittle different than the Trustee is, is that it is hard to
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1| quantify what the costs are going to be to the debtor. The

2| only evidence before the Court is that it's going to be

3| extraordinary. And Your Honor, | don't want to think about

4 this only in terns of financial resources.

5 Bankruptcies are incredi bly stressful on nmanagenent,

6| enployees, officers, directors, because not only are they

7| trying to do their day-to-day jobs, nowthey' re dealing with

8| the demands of the bankruptcy case. And if you throw on top of
9| that having to deal with bringi ng new counsel up to speed and
10| as | know Your Honor knows well, representing conpani es

11 sonetinmes requires getting an in-depth understandi ng of how

12| their operations work on a fairly macro | evel so that we can
13| advise themas counsel. And that is not sonething that is

14| quickly learned and certainly not quickly | earned when you' ve
15 got a conpany as big and as conplex with foreign transactions
16 |ike Enviva.

17 And so Your Honor, | think it is inportant to

18| recognize and | think that weighs in favor of the retention of
19| Vinson & Elkins, because the costs are sinply going to be high.
20 We know that, but difficult to quantify. And not only are they
21| going to be financial, they're going to be difficult for the
22| enployees and t he managenent as well. Your Honor --
23 THE COURT: But | -- and | think that's undoubtedly
24| true. But ny question to other counsel was how do we conpare
25| that to the cost of new counsel and financial advisers for the
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2| quantifiable. | nean, it's anybody's guess. You m ght say,
3 well, it's just obvious that not granting your notion and the
4| application to enploy V& would create nore di sruption and cost
5| than the PEC
6 MR WLLIAVS: It's absolutely difficult to quantify,
7| Your Honor, but I think that the debtors would tell you
8| unequivocally, they think that not having Vinson & Elkins w |
9| be the nore expensive approach than havi ng counsel and
10| potentially a financial advisor for the plan eval uation
11 conmttee. And | think that's inportant because ultimtely the
12| debtors are bearing that burden.
13 Your Honor, M. Herron also said that sone of these
14| issues are relevant, and | don't think that's necessarily true,
15| especially not in this court, a court of equity. This has
16 always been a court of equity. And | think it's inportant to
17| consider these things, especially in context with an
18| application to enploy or reconsider the enploynent of counsel.
19 Your Honor, lastly, I'll notice that | think 9023 and
20 9024 are broad. Al the cases cited support that concept.
21| This Court, | think, as Your Honor has noted, has a | ot of
22| discretion on this matter. And Your Honor, we woul d ask that
23| the Court exercise that discretion and approve the retention of
24| Vinson & Elkins as counsel for the debtors, Your Honor. Thank
25| you.
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THE COURT: Al right. Dd the commttee want to be
heard? 1'l| hear you.

MR. ALBERINO Briefly, Your Honor. For the record
again, Scott Al berino fromAkin Gunp on behal f of the
comm ttee.

Your Honor, | just wanted to respond to a few things
as we've been kind of in the mddle of sonme of the plan
eval uation commttee di scussions, and | want to try to respond
to some of the questions you raised earlier with ne about, you
know, conparing that franework to, you know, the concern that
you raised in the Project Orange decision, in your opinion.

So first, a few things just on the plan eval uation
commttee. Nunmber one, we did nake the point that it would be
better if it was irrevocable. W considered that as part of
the negotiations. | think M. Meyer understands that if this
resolution is revoked in the mddle of the case, that he's
|ikely going to get a notion to appoint a Trustee filed by the
commttee. So | think we were confortable without it being
irrevocable. | think now the conpany is in bankruptcy, under
t he supervision of the Court and under the watchful eye of the
commttee, | think any attenpt to nodify that resol ution and
withdraw it would be net harshly by the commttee.

Nunber two, with respect to the financial advisers,
this was a discussion point as well with the debtors as we were

negotiating this. W got confortable with no financi al
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1| advisers or at least part of this -- part of the resolution,

2| because between Lazard and Alvarez in this case, there were no
3| issues with respect to their retention, whether they were

4| advising the full board or advising the plan eval uation

5/ conmttee on economc issues that will go to plan matters. W
6/ are not of the opinion that separate advisers would be

7| necessary here. It could turn out that the plan eval uation

8| commttee determ nes along the way that there's an issue, and
9| they go back for that. But our understanding, as we were

10 putting this together, is there are no issues with respect to
11 the financial advice that --

12 THE COURT: But how could you say that the plan

13| evaluation commttee is independent of the board if they're

14| relying on the board' s FAs?

15 MR. ALBERINO Well, they're relying on the conpany's
16| financial advisers. They have acted -- just |ike the plan

17| evaluation conmttee --

18 THE COURT: Right. That's -- well, that's ny

19| question.
20 MR. ALBERI NO. Yeah. The plan evaluation conmttee
21| has access to the managenent team They have access to the
22| conpany's existing kind of retained advisers, you know, and
23| they will work, you know, and operate -- you know, they'll work
24 and operate, you know, under the direction of the plan
25| evaluation commttee with respect to plan issues in this case.
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1 If there's a need for -- if the plan eval uation
2| commttee determnes that there's a need, they clearly would
3| have to go back to the full board for authorization to hire new
4| professionals. But we have operated off the assunption here,
5| Your Honor, that the existing financial advisory team would
6/ remain in place, but would be working directly with the plan
7| evaluation commttee, you know, as the plan eval uation
8| commttee requests.
9 And t hen, Your Honor, just turning back to sone of the
10| procedural issues, | can see that Your Honor has been
11| struggling with what the -- you know, what the difference is
12| between the plan evaluation conmttee with access to
13| independent counsel and just bringing in kind of new 327(a)
14| counsel, you know, to represent the conpany on all plan rel ated
15| issues.
16 And | wanted to make sure that we were kind of clear
17| about at least the commttee' s expectations as to what V&E s
18| role is here with respect to the plan evaluation conmttee.
19| Qur expectationis VGE will, 1'll have to use kind of the
20| netaphor here of building the machine. You know, the plan
21| here. V&E is going to continue to build the plan here. Like
22| this is not a delegation to separate counsel to build the plan.
23| V&E is going to be working with the other conpany advisers,
24| Lazard and Alvarez, in hel ping negotiate the plan with the
25| various stakehol der groups in this case.
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The point of the independent -- of the plan eval uation
comm ttee having access to their own counsel is to essentially
ki nd of give the independent conmittee the ability to get, you
know, advice from another set of |awers where at the end of
the day, there's no issues with Riverstone connections or other
shar ehol der connections, so that the board ultimtely kind of
has, | like to call it a sanity check, but they get a reality
check and we on the commttee side and other participants in
t he case know that whatever plan is being negotiated between
Vi nson & El kins, Lazard, Al varez, and the nanagenent teamt hat
ultimately gets to the plan evaluation commttee for approval,
that plan evaluation conmttee is going to ask Vinson & Elkins
to | eave the room and they're going to get, you know, advice
and counsel .

THE COURT: So what happens at the end of the day, if
there is a difference of opinion between the PEC and the board,
the PEC and its counsel to be naned and the board and V&E, on
t he other hand, what -- howis that conflict resolved?

MR. ALBERINO Well, first and forenpst, assum ng the
order doesn't get revoked, the resolution does not get revoked
by the full board, and we're operating in a world where --

THE COURT: So that's one way that it could get
resol ved. But what's the other way?

MR. ALBERINO. W assune that's catastrophic. So in a

wor |l d where the authorization to the plan evaluation commttee

eScribers, LLC




Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main

© o0 ~N oo o b~ w Nk

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Document  Page 90 of 131
Colloquy

90

is a full delegation of board power, it's the board's decision
The way -- and I'Il let V& can respond to this if they feel
differently, but the way this should operate, Your Honor, is if
i ndependent counsel tell -- it provides advice to the plan
eval uation commttee that says this part of the plan that V&E
and Lazard A&Mis proposing to you, like, should not be
pursued. It's unlawful. W're going to run into objections.
It's not in the best interests of the estate. Then the board
will have -- then that board will take that advice, go back to
their advisors, and tell their advisors and follow -- and
hopefully follow the advice of their independent counsel and go
out and instruct their advisors to fix sonething.

THE COURT: But ny question is, what happens if they
say no, we don't agree with that at all

MR. ALBERING If the plan evaluation committee or --

THE COURT: The board di sagrees with the plan
eval uation commttee's reconmendation, is the plan eval uation
commttee in an advisory capacity here?

MR. ALBERING OCh, no. Not at all, Your Honor.

THE COURT: O do they have deci sion nmaking --

MR. ALBERINO Not at all, Your Honor. The plan
advi sory committee has been del egated the authority of the
board to bind the conpany and aut horize the conpany to file the
pl an, to prosecute the plan, to consunmate the plan. The

thirteen nenber board essentially is delegating to the six
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1| nmenbers of the plan evaluation conmittee control over the plan
2| process.

3 Now, again, there's always the theoretical risk that
4| they withdraw the resolution, which again, in ny estinmtion, |
5/ think that would be a catastrophic nove for the conpany to do
6 that. However, Your Honor could tell --

7 THE COURT: It wouldn't be a good sign

8 MR, ALBERING It would not be a good sign. However
9| Your Honor could ultimately condition any order today on this
10| resolution becomng irrevocable. But in that world, the

11| thirteen board nenbers, through the -- through the approval of
12| the resolution establishing the plan evaluation conmttee, are
13| delegating binding authority to these six board nenbers on

14| plan-related issues in this case.

15 So in practice, V& is going to continue to run point
16| on plan negotiations. W're okay with that, Your Honor. What
17| we wanted at the end of the day is when that plan is presented
18| to those six board nenbers, they can -- those six board nenbers
19| can tell M. Meyer, |leave the room W're going to hear from
20| independent counsel and get another -- and get -- receive
21| additional advice as to the propriety of kind of what the
22| advisers are recommendi ng that we do. That's what the
23| conmmttee wanted. The corollary to that is we also wanted the
24| ability to have access through anot her counsel if we were
25| running into issues, trying to negotiate issues with the pl an,
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where we were trying to avoid litigation issues or conflict

i ssues, we couldn't see eye to eye. W wanted the ability to
access i ndependent counsel to the plan evaluation commttee to
make our case.

If we lose, we lose in the boardroomthen we'll show
up and fight in the courtroom But we want the ability to have
access to an i ndependent -- another advisor who's i ndependent,
not to cast any aspersions or doubt on V& and what they're
going to do here. But we wanted the ability to talk to
sonmebody with no prior connections to the sharehol ders, where
we coul d kind of nmake our case that what you're proposing is a
bad idea and it needs to be changed.

So and when | | ooked at, Your Honor, this Project
Orange decision that you that you referenced in the order, and
| read it and | kind of agree with it, but |I also think it's
different fromthis case. You had a nerchant power conpany
where the | awers representing the power plant, you know, the
mer chant power operator also represented the turbine
manuf acturer and the turbine mai ntenance conpany. And |'ve
done a nunber of power restructurings. And | get this as the
power conpany, that's your key constituency. You're fighting
wth them --

THE COURT: You're probably a critical vendor

MR. ALBERINO. The nost critical of vendors, |ike your

turbi ne manufacturer, the party you're relying on for O8M
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1| maintenance, there are always di sputes between them | nean,

2| that goes to the core business, right? That would be |like the

3| conpany coming into -- |like Enviva presenting, you know,

4| counsel that was like -- that was, you know, on the other side

5/ of a nunber of their key custoner contracts that were being

6| renegotiated, like there would be a potential there for the

7| lawers there to actually be in conflict with the conpany, you

8| know, in the business. You know, that's real adversity.

9 Now, there's issues here that you' ve rai sed about, you
10| know, their involvenent with one of the sharehol ders here. But
11| that doesn't go to, you know, say the adversity you have here
12| that may go to, |like, the value of the operating business and
13| the ability of the conpany -- the ability of the conpany to
14| actually conduct itself, you know, and conduct its operations.
15 You know, Riverstone is in the capital structure, but
16 they're not, you know, a party that has anything to do with how
17| the conpany is conducting its business operations. | think in
18| Project Orange, and what you saw here is -- what you saw there
19| was, you know, counsel that was representing the nmerchant power
20| conpany as well as the key vendor that was going to be on the
21| side of every dispute between the power operator, you know, and
22| the turbine manufacturer. And | think that was kind of a
23| unique set of circunstances where, you know, the -- you know,
24 the ability to run that business, you know, dependent upon the
25 ability of the conpany, the debtor, to have counsel that could
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2 1 don't think that conflict exists here.
3 You know, this is not V&E representing their --
4| Enviva's |argest custonmers where there's a potential for --
5| where you have to be adverse to all the custoners and they
6| represent -- they have represented a party --
7 THE COURT: Right. It's just a different kind of
8| problem It's not a day-to-day custoner. How nuch wood do we
9| buy fromthis supplier and at what price? But it's a forty-
10 three percent equity holder. That's just a different and not
11 insignificant problem in the Court's view
12 MR. ALBERINO. Yeah. It's a different problemin the
13| sense that it kind of goes to okay, what is the -- you know,
14| how are we allocating value of the business down the road as
15| opposed to are you representing sonebody that may ultinately
16| result in a shrinking of the value of the business, right, or
17 harmthe conpany or harmthe val ue of the business?
18 So | just kind of raised that. | just kind of point
19| that out to say, | think it's a distinction between the
20 conflict situation we have here and what they had in Project
21| Orange. So any nore questions, Your Honor?
22 THE COURT: No. Thank you for your comrents, for your
23| argunent.
24 MR. ALBERI NO  Thank you.
25 THE COURT: M. WIllians, it's your notion. Do you
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want to -- |I'll give you the last word if you'd like and --

MR. MEYER  Your Honor, ny address the Court?

THE COURT: M. Myer? Yes.

MR. MEYER  Yes. Thank you, Your Honor. David Myer
of Vinson & ElKins.

First, Your Honor, take a step back. W greatly
appreci ate you considering the conpany's reconsi deration notion
today on an expedited basis due to the inportant issues to the
conpany, to its stakeholders, as well as to ny firm

V&E has represented Enviva for over a decade. W care
deeply about this conpany and by extension, its estates and its
st akehol ders. But noreover, above all else, Your Honor, as a
law firm we take our ethical obligations extrenely seriously.
We pride ourselves on maintaining a standard that exceeds
expected best practices in all facets of our work. That's who
we are. And that guiding principle extends fromrestructuring
work to every other practice in our law firm

M. Fullenweider is here for that exact reason, Your
Honor, given the inportance of the issues we' re discussing
today, as well as our commtnent to these principles. W
respect and appreciate, the Court is, of course, |likew se
charged with and seeking to protect the conpany and its
st akehol ders. And we have carefully revi ewed your opinion and
order. W take it very seriously. W respect your guidance,

and we understand we did not go far enough in your view, in
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1| connection with our initial retention application. But we've
2| worked tirelessly, Your Honor, to fully address the concern
3| raised in your opinion and order through the steps Ms. Giffith
4| described today. And with these --
5 THE COURT: But I'll ask you the first question that |
6| asked M. WIllians. Didn't you tell ne at the May 9th hearing
7| that it would be incredibly harnful to Enviva to erect an
8| ethical wall?
9 MR MEYER So | wanted to cover that, Your Honor.
10 THE COURT: Ckay.
11 MR. MEYER It's one of the reasons | wanted to take
12| the podium
13 THE COURT: Thank you, thank you.
14 MR. MEYER  You're correct, Your Honor. That is what
15/ | said at that point intine. So let's go back now and t hink
16 about how t hi ngs have changed.
17 W have eighty-two tinekeepers that bill to each of --
18 that bill to Enviva to date. W have thirteen that bill to
19| each of Riverstone and Enviva. That is in the 700 |lawers in
200 our law firm After your opinion, you' re correct, Your Honor.
21| We went back and | ooked. And the nost inportant thing that |
22 would tell you that is different today, Your Honor, that at the
23| point in time when we were discussing an ethical wall, every
24| tinekeeper that Enviva wanted that works at V&E, Enviva is
25 getting the benefit of. There's not one tinekeeper that Enviva
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requested access to and that V&E said no to.
So Enviva is getting the benefit -- the entire benefit

of this wall in the first instance. Al the resources that
Envi va has requested, they're receiving. And so you are
correct, Your Honor, with what | said at that hearing, and to
the extent that that has caused consternati on today, |
apol ogi ze for that.

But the point that | really want to nake clear on that
is there are no V&E tinekeepers that have worked on V&E and
Ri verstone matters, save for the fol ks that have worked nore
t han 12-and-a-half hours, and there's only two, and they have
not played a material function in this case in the first
I nst ance.

There's a litigator who's spent significant anount of

time, Andrew Jackson, on this case. He's been doing R verstone

work. He billed, | believe it's 313 hours to Ri verstone
matters. Ten hours or you know, we'd have to go back. It's in
the exhibit list, Your Honor. |1'mdoing it fromnenory.

But | did say that to Your Honor at that particular
point in tinme. But as a firm |'mon our nmanagenent conmttee
W th our executive conmttee, as the head of our practice
group, we went back and | ooked at all of that. And what's in
front of you, Your Honor, is different than what | relate to
you at that hearing, insofar as Enviva is getting the benefit

of all of that, and there is no harmto Enviva, and |'m happy
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to answer any ot her questions you may have.

THE COURT: No thank you for your argunent.

MR. MEYER  Thank you, Your Honor.

And so Your Honor, with the changes that the creditors
commttee has negotiated with the conpany that | outlined as
well, and | would add, M. Al berino said it exactly right. The
conpany i s not delegating plan negotiations. | don't want to
underscore that. |It's the retain -- the conpany's proposed and
retai ned advi sors, which are V&, which are Lazard and A&M and
you' ve approved the Lazard and A&M

THE COURT: But the board is delegating it to the PEC
right?

MR, MEYER It is not delegating negotiating authority
to that. The conpany wll continue, just as M. Al berino said,
to negotiate the plan with all of its stakeholders. W have
robust stakehol der support in this case. W are in constant
comuni cation with the creditors.

THE COURT: So you're saying the board isn't
del egating the --

MR MEYER |'m saying --

THE COURT: What is it delegating to the --

MR MEYER | was looking to --
THE COURT: -- PEC in your view?
MR, MEYER | was |ooking to validate because M.

Al berino said M. Meyer will confirmif he has any different
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view. M. Alberino has it exactly right. The PEC, what it
will dois it will independently review, assess, analyze,
approve, and authorize the filing of any Chapter 11 pl an.
So it has the say so on what the conpany actually
files. And that's inportant in nmy mnd because to help -- from

the creditors commttee's perspective, this was one of the big
pushes they leaned in on as it relates to pushing the conpany
further based on your order. They have effectively said, we
want to nmake sure that these six directors, all independent
directors, no former menbers or current nenbers of managenent,
no R verstone-related individuals, no participants in the D P.
They have i ndependent board approval on whatever plan is put in
front of the PEC

And that PEC -- that plan wll be extensively
negoti ated by managenment with the hel p of the other advisors,
including V&E in this proposal. And it's one nore safeguard to
hel p nake sure that there's a good i ndependent process. And |
woul d represent to Your Honor, that's not unlike many types of
commttees. Less common, perhaps in a public conpany context,
but many commttees that serve simlar functions of independent
board nenbers to ensure the fairness of an overall transaction.

THE COURT: So at the risk of being repetitive, 1"l
ask you the sanme question that |'ve asked the last three or
four counsel at the podium and that is howis this different?

The proposal with the PEC and PEC s counsel, new |law firm how
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1| is that different fromwhat | said in the opinion couldn't be
2| farmed out to conflicts counsel, the core function under 327(a)
3 to fornulate a plan? How is that different?
4 MR MEYER | would | ove to answer that because we're
5/ not farmng anything out in the first instance. The conpany,
6| together with the conpany's advisors, and we're proposed
7| counsel of the conpany is the one that's going to negotiate
8| that Chapter 11 plan. The sole farmng out that we're
9| discussing here is after that plan has been extensively
10 negotiated, proposed, it's going to go to this six nenber
11 independent comm ttee that would have its own i ndependent
12| counsel to get -- to give one nore |ook, to say, do we think
13| that this plan is a plan that the conpany should file and is
14| authorized to file?
15 And M. Alberino has it exactly right. How w Il that
16 work in practice? To be clear, the independent, the PEC wil |
17| hire its own counsel that -- the PEC nay ask ne to | eave the
18| room And that's okay. That's part of the design of this in
19| the first instance and was part of the safeguards the creditors
200 commttee negotiated for because of the fact that it is one
21| nore safeguard to ensure, given the Court's comrents about the
22| thirteen nenber board, this was sonething that was inportant to
23| get the creditors commttee's support in the first instance,
24 and they pushed the conpany very hard on given all the
25| different pieces.
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1 So | would -- fromny perspective, there's been no

2| delegation of the plan in the first instance. There's been no
3| delegation of the building of the machine in the first

4| instance. Instead, the conpany is creating the machine, and

5| there's an independent inspector comng in to reviewthe

6| conpletion of that nmachine to ensure that it's up to par froma
7| safety perspective. That's a better conparison, from ny

8| perspective, than we're farmng out a core function of the

9| Chapter 11 process.

10 And again, if there's -- the plan cannot be filed

11 without the authority of the PEC, which |I think gives nore,

12| even additional safeguards to the process that the conpany, its
13| board and its nmanagenent teamare fully supportive of. And I
14| also would note the resolution formng the PECin the first

15 instance contenpl ates that the commttee di ssolves on the

16 effective date.

17 | have no problem Your Honor, indicating based on

18| discussions that |I've had this resolution is not being

19| wthdrawn. And M. Alberino is exactly right. And M.
20 Al berino has known ne for years. |If that resolution ever was
21| withdrawn, |I'mpretty confident you would know about it very
22| quickly. But |I can represent as an officer of the Court,
23| that's not what would occur here in the first instance and has
24| not been contenpl at ed.
25 Your Honor, |'m happy to answer any additi onal
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questions, but what | would hope to relate to you is we're
hopeful to be back in front of Your Honor, based on all of the
accommodat i ons and changes that have been nade to serve Enviva
on a go forward basis and to continue to navigate a
successfully -- a highly conplex, integrated restructuring that
maxi m zes val ue for all stakehol ders.

O course, Your Honor, while |I'"mhere, |I'm happy to
answer any ot her questions you nay have about ny retention or

any of the other itens that we've di scussed today.

THE COURT: | don't have any further questions. Thank
you.

MR. MEYER. Thank you, Your Honor.

THE COURT: Al right then. | thank everybody for
their argunents today, for their participation. I'mgoing to

take the matter under advisenent. And | do understand the
i mportance of getting to it pronptly and getting a deci sion.
Sol wll endeavor to do that.

The Court stands adjourned, and | hope everybody has a
good weekend.

MR, QURESHI: Your Honor, may | briefly be heard on
t he 2004 order?

THE COURT: Oh, we're back to that. Ckay.

MR QURESHI: W're back to that unfortunately.

THE COURT: | hope that deal hasn't fallen apart in

the last two hours and fifteen m nutes.
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1 MR QURESHI: It has not. Your Honor for the record,
2| Abid Qureshi, Akin Gunp Strauss Hauer & Feld on behalf of the
3| official commttee.
4 Your Honor, we do, in fact, have a negotiated consent
5| order. That order has a schedule, it has dates that the
6| conpany has agreed to in order to allow the conmttee access to
7| the docunents in an appropriate tinme period.
8 Your Honor, we want to just ensure, now that the Court
9 is taking this matter under advisenent, first of all, that the
10| conpany is going to, regardl ess of who represents it, continue
11 to proceed in accordance with that tinmneline.
12 THE COURT: Isn't that -- for the nost part, isn't
13| that Baker & Botts that's going to be getting you all the
14| docunents?
15 MR QURESHI: So yes and no, Your Honor. It is Baker
16 Botts that is undertaking the investigation. CQur
17 | understandi ng, however, is the conmpany has insisted upon doing
18| a privileged review of all of the docunents before they are
19 submtted to the commttee.
20 To be clear, Your Honor, we propose the way around
21| that, which was a 502(d) order, together with a cl awback
22| agreenent. The conpany, in its discretion, chose not to agree
23| to that. So ny understanding is that there is a privilege
24| review. That is being done by Vinson & Elkins.
25 Your Honor, from our perspective, we just want to
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1 ensure that that work starts so that the tinelines that are in
2| the consent order are still going to be net, or at |east the

3| conpany will be on its way to neeting those, and that we don't
4| not proceed while we are waiting for Your Honor's ruling. So
5| that's one issue.

6 And the second, Your Honor, | wanted to bring the

7| Court's attention to one provision of the consent order. And
8| that provision contenplates that to the extent as that

9| discovery process unfolds, we arrive at any issues that we are
10 not able, after good faith discussions consensually to resolve.
11 we have agreed in that order to cone back to Your Honor, but to
12| do so on an expedited basis without the need to shorten notice,
13| given the inportance of the of the tineline of the commttee
14| receiving this infornmation relative to the RSA

15 So of course, | wanted to bring to the Court's

16| attention that the parties are agreeing to get before Your

17| Honor on an expedited basis, just to --

18 THE COURT: |'mnot sure how that would work. | mean,
19| the Court keeps its own calendar. And you know, there may be
200 matters not on the public calendar. You m ght say, oh, you
21| know, June 15th is available. And it isn't because of personal
22| matters. | mght not even be in Al exandria on that date.
23 MR. QURESHI: Fair enough, Your Honor.
24 THE COURT: Right? So | nean, how does that work?
25 MR, QURESHI: Your Honor, we didn't purport to control
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the Court's calendar. Certainly. Instead, we sinply agreed
that either the commttee or the conpany may seek an expedited
hearing to the extent there is any di spute and shortened
response deadlines, without the need to file a notion with the
Court so that we collectively would --

THE COURT: OCh, | see, all right.

MR QURESHI: W'IIl get it briefed very quickly, and
then it'Il be up to Your Honor to give us a hearing date
whenever. That's it.

THE COURT: That's fine. | agree that nunber one, the
Court's taking the enploynent, the notion to reconsider the V&E
enpl oynment application under advi senent.

As | said, | understand the inportance of getting that
done. And nowthat's inin ny responsibility to get it done.
And 1'Il get it done pronptly. But there is not -- | nean,
you're going to submt a consent order, and the Court expects
all of the parties to conply with the ternms of the consent
order. And if any party seeks an extension or stay under the
consent order, they'll need to file a notion to do that.

MR QURESHI: Right. | nean --

THE COURT: That's point nunber one. Point nunber two
is | also agree as a general proposition that, you know, it
doesn't nmake any sense to ne. W're -- this actually was an
omi bus hearing date. And it didn't nmake any sense to ne to

say, if there's a dispute, you have to wait until July,
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1| whatever date, md-July, to have that heard. And the Court,

2| consistent with our brothers and sisters on the rocket docket

3| up the street, we can hear it very pronptly.

4 MR QURESHI: | appreciate that, Your Honor. And Your
5/ Honor, to be clear, right, the order that we were prepared to

6/ hand up did contenplate Vinson & El kins would continue to be

7| retained by the debtors, which, as Your Honor is well aware, is
8| the outcone the commttee hopes for.

9 W do understand that in the event that V& is no

10 longer debtors' counsel, that there will necessarily be sone

11| delay because it is V& that is undertaking the privilege

12| review. That would then need to be done by sonebody el se. So
13, we will have to revisit sone of the deadlines that are in the
14| order. W just want to ensure that --

15 THE COURT: And all that's fine. | don't -- | don't
16| have a problemw th that.

17 MR. QURESHI : Right.

18 THE COURT: Though it does seemto ne that in the

19 event that the notion to reconsider is denied, it would seemto
200 nme that that could fall to Baker & Botts. | nean, they're
21| perfectly capable of producing a privilege log. R ght. Al
22| right.
23 MR. MEYER  Sorry, |'mtalking out of turn.
24 THE COURT: M. Myers.
25 MR. MEYER. But they're not counsel to the conpany.

eScribers, LLC



Case 24-10453-BFK Doc 722 Filed 06/17/24 Entered 06/17/24 09:32:57 Desc Main
Document  Page 107 of 131

Colloquy
107

1| They're counsel to a special commttee of the board. They are
2| not counsel to the conpany in the first instance. So that's

3| why to your initial comments, it's not Baker -- M. Qreshi has
4| absolutely engaged with Baker Botts at various points in tine

5/ inthis case. And that's great. But as it relates to the

6| privilege review that has to be conducted by the conpany and

7| Baker Botts is not counsel to the conpany.

8 THE COURT: Are privileged docunents, privilege and

9| work product docunents -- well, let's just stick with privilege
10| for the nonment. Are they being produced to Baker Botts, or are
11 you doing a privilege review and not producing themto Baker

12| Botts?

13 MR. MEYER  These are Baker -- and Ms. Mdore was here
14| previously, but Baker Botts, as part of its work, received

15| extensive docunents fromthe conpany. It did not conduct any
16| privilege review

17 THE COURT: No, |'m asking you, is the conpany

18| producing privileged docunents to Baker Botts?

19 MR. MEYER. The conpany has produced -- the conpany
20| has produced privil ege docunents to Baker Botts. Yes.
21 THE COURT: Al right.
22 MR. MEYER Not with V&E' s invol venent.
23 THE COURT: Al right. So | don't need to make any
24 rulings on this today, but it seens to ne that Baker Botts can
25| conduct a privilege review. Wy couldn't they, if -- in the
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1| event that you're not in the case, so to speak
2 MR. MEYER | think fundanmentally, Your Honor, it's
3| that Baker Botts' client is not the conpany. It's the speci al
4 committee of the board that is leading this -- |eading the
5| investigation in the first instance. So if Baker Botts is --
6| if Baker Botts had a different role by way of exanple, then it
7 would be able to conduct that privilege review. But its client
8| is the special conmttee, it's not -- its client is not the
9| conpany.
10 THE COURT: Al right. Wll, as | say, | don't -- |
11 don't think I need to make any rulings today. |If it -- if it's
12| an issue, bring it before the Court, and what counsel for the
13| commttee, M. Qureshi, is asking for is fine with the Court in
14| terns of hearing these nmatters on an expedited basis. | think
15/ in nost cases it will be appropriate to hear it on an expedited
16| basis as opposed to sort of forcing you to wait for the next
17| ommi bus heari ng.
18 MR MEYER | don't think that there's any debate with
19| M. Qureshi or nyself or Your Honor on any of these points. |
200 think M. Qureshi was just pointing out a timng issue that
21| overlays all of this, and his representations as to getting in
22| front of the Court quickly. | don't think that there's any
23| issue with that.
24 THE COURT: Right. GCkay.
25 MR QURESHI : That's fine, Your Honor. And | ast
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1| thing, two ad hoc ad hoc groups, the MI|bank G oup and the

2| Davis Polk Goup had both requested to get access to whatever
3| the conmttee does through this process. For the record, Your
4| Honor, that's perfectly fine with the conmttee.

5 THE COURT: Ckay. Very good. | thank you for your
6| cooperation on both sides. | thank everybody for their

7| argunents today. And the Court stands adjourned. And have a
8| nice weekend.

9 MR. MEYER  Thank you, Your Honor.

10 THE CLERK: All rise. This Honorable Court is now
11| adj our ned.

12 (Wher eupon these proceedi ngs were concl uded at 4:20 PM
13
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