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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

Northwest Senior Housing Corporation, et al.,1 

Debtors. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 

Case No. 22-30659 (MLV) 

(Jointly Administered) 

FIRST AMENDED APPLICATION OF THE EDGEMERE RESIDENTS TRUST TO 
RESOLVE CONFLICTING DEMANDS, FOR INTERPRETATION OF 

THE RESIDENCY AGREEMENTS, AND TO ENSURE DISTRIBUTIONS 
ARE ACCOMPLISHED PURSUANT TO THE PLAN  

NOW COMES, Stephen A. McCartin, the Trustee of the Edgemere Residents Trust,2 and 

files this First Amended Application of the Edgemere Residents Trust to Resolve Conflicting 

Demands, For Interpretation of the Residency Agreements and to Ensure Distributions are 

Accomplished Pursuant to the Plan (the “Amended Application”), and in support thereof would 

respectfully show the Court as follows: 

 
1  The Debtors in these chapter 11 cases (the “Chapter 11 Cases”), along with the last four digits of each 

Debtor’s federal tax identification number, are Northwest Senior Housing Corporation (1278) and Senior Quality 
Lifestyles Corporation (2669) (together, the “Debtors”). The Debtors’ mailing address is 8523 Thackery Street, 
Dallas, Texas 75225. 

2  Capitalized terms not defined herein shall have the meaning ascribed in the Plan. 
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I. 
PRELIMINARY STATEMENT 

1. The Trustee of the Edgemere Residents Trust (the “Trust”) is responsible for the 

collection and distributions of Trust Assets (approximately $145,000,000 from the Lifespace 

Settlement Agreement) to the holders of Trust Interests pursuant to the terms of the Plan and the 

Trust Agreement. The Trust has received the first Lifespace Settlement payment of $52,460,094 

and distributions to Former Residents with independent living units that have been previously re-

leased are due this month.  The Trust Advisory Board has authorized the Trustee to defer those 

distributions pending a resolution of the issues outlined in this Amended Application. 

2. The terms of the Plan and Trust Agreement were negotiated before the Committee 

had an opportunity to review the Residency Agreements. Upon review of the Residency 

Agreements, numerous issues regarding the ownership of the Trust Interests and Trust distributions 

have arisen. The Trustee therefore files this Amended Application requesting the Court to 

determine the ownership of Trust Interests and Trust distributions, for interpretation of the 

Residency Agreements, and to approve proposed amendments to the Trust Agreement to clarify 

the ownership of Trust Interests and therefore who is entitled to Trust distributions. 

3. To understand these potentially conflicting claims, it is helpful to review how the 

Plan works: 

- the Residency Agreements were rejected on the Effective Date of the Plan, 

- many, but not all, of the rejected Residency Agreements contain Addendums in which 
the Residents instructed the Debtors to pay their refunds to third parties, usually trusts 
controlled by the Residents or outright to one or more of their children (the 
“Addendum Payee”), 

- rejection of the Residency Agreements created a Refund Claim against the Debtors; if 
an Addendum was executed prior to the Effective Date of the Plan, the Trustee requests 
the Court to determine if the Resident or the Addendum Payee became the legal owner 
of the Refund Claim upon rejection, and 
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- the Refund Claims were satisfied in full in exchange for a Trust Interest in the Residents 
Trust pursuant to the Plan; accordingly, the owner of the Refund Claim became the 
owner of a Trust Interest. 

4. For example, if a single occupancy Resident was alive on the Effective Date of the 

Plan, and had not executed an Addendum as of the Effective Date of the Plan (when the Trust 

Interest was provided in full satisfaction of the Refund Claim), the Resident owned the Refund 

Claim, and therefore became the owner of the Trust Interest exchanged for the Refund Claim.  If, 

however, that Resident executed an Addendum before the Effective Date of the Plan designating 

an Addendum Payee to receive the refund, the Trustee needs to know if the Addendum payee or 

the Resident (or his or her estate, if deceased) became the legal owner of the Refund Claim on the 

Plan Effective Date and therefore the legal owner of the Trust Interest exchanged for the Refund 

Claim. 

5. If the Addendums were simply “payable upon death” (“POD”) provisions, then on 

the effective date of the Plan (i) the living residents became the owners of the Trust Interest, and 

(ii) for a deceased resident, the designated beneficiary under the addendum (that is, the Addendum 

Payees) became the owners of the Trust Interests.  

6. Additional Trust issues arise under Residency Agreements that were executed by 

two parties for double occupancy units. Absent a “right of survivorship”, the first deceased resident 

might own a 50% interest in the Refund Claim, payable to his or her estate or assignees, and not 

to the surviving resident. However, it seems clear from the contract language that the parties 

intended the surviving resident (the “Last Surviving Resident”) to become the owner of 100% of 

the refund claim upon the death of the first resident. The Trustee requests this Court find that, if 

one of the Residents in a double occupancy agreement died before the Effective Date of the Plan, 

100% of the Refund Claim became the asset of the Last Surviving Residents pursuant to a “right 

Case 22-30659-mvl11    Doc 1674    Filed 08/16/23    Entered 08/16/23 09:53:15    Desc
Main Document      Page 3 of 21



 

4 
4880-9568-7285 

of survivorship” to the Refund Claim. If both Residents, or the Last Surviving Resident, did not 

execute an Addendum before the Effective Date of the Plan, the surviving Residents became the 

owner(s) of the Refund Claim and the Trust Interest exchanged for the Refund Claim. If both 

Residents while living, or the Last Surviving Resident after the death of the first Resident, executed 

an Addendum before the Plan Effective Date, the Trustee requests the Court determine if the 

Resident or the Addendum Payee became the owner of the Refund Claim and the Trust Interest 

exchanged for the Refund Claim (which will depend on whether the Addendum is a POD 

provision). 

7. If both double occupancy Residents were alive on the Plan Effective Date, and no 

Addendum was executed, or the Addendum is a POD provision, they jointly became the owners 

of the Trust Interest. The Trustee requests the Court find that double occupancy Residents who 

became the owners of the Trust Interest jointly also own the Trust Interest with a “right of 

survivorship”. 

8. There are numerous complex factual scenarios and results. The Trustee believes the 

following chart summarizes the various possible factual scenarios, and who is the legal holder of 

the Trust Interest under these facts depending on whether the Addendums are POD or not POD. 
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Proposed Contract Interpretation of Residents Trust 
 

I. Residents Entering Community in Single Occupancy 

As of Plan Effective Date Addendum Executed Before 
Effective Date of Plan 

Holder(s) of Trust Interest 
IF ADDENDUM IS NOT POD 

Holder(s) of Trust Interest 
IF ADDENDUM IS POD 

Resident Alive No Resident1 Resident1 

Resident Deceased No Estate of Deceased Estate of Deceased 

Resident Alive Yes Addendum Payee(s)2 Resident1 

Resident Deceased Yes Addendum Payee(s)2 Addendum Payee(s)2 

II. Residents Entering Community in Double Occupancy 

As of Effective Date of Plan Addendum Executed Before 
Effective Date of Plan 

Holder(s) of Trust Interests 
IF ADDENDUM IS NOT POD 

Holder(s) of Trust Interests 
IF ADDENDUM IS POD 

Both Residents Alive No Both Residents jointly 
(with right of survivorship) 

Both Residents jointly 
(with right of survivorship) 

Both Residents Alive Yes Addendum Payee(s)2 Both Residents jointly 
(with right of survivorship) 

Both Residents Deceased Yes Addendum Payee(s) 2 Addendum Payee(s) 2 

Both Residents Deceased No Estate of Last Surviving Resident Estate of Last Surviving Resident 

One Resident Deceased, One Alive No Last Surviving Resident1 Last Surviving Resident1 

One Resident Deceased, One Alive Yes Addendum Payee(s)2 Last Surviving Resident1 

 
1 After the Effective Date of Plan, Residents (but not Addendum Payees) who own Trust Interests may execute a one-time, effective upon death Trust Interest Assignment 

to a revocable trust pursuant to a proposed Trust Agreement amendment. 
2 Assumes Addendum Payees are “donee” beneficiaries. If there are multiple Addendum Payees, the Trustee proposes the Court find that they own the Trust Interests per 

stirpes, with no right of survivorship of other Addendum Payees.  
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II. 
ISSUES PRESENTED 

9. The Plan rejects all Residency Agreements, which created Refund Claims against 

the Debtors. Refund Claims are defined as Rejection Claims of “both Former Residents and 

Current Residents”. Addendum Payees are not mentioned as holders of Refund Claims in the Plan. 

The Plan then provides that Participating Former and Current Residents shall receive Trust 

Interests in the Trust in full and final satisfaction of their Allowed Refund Claims. The Trust 

Agreement provides that the holders of Trust Interests (identified as both Participating Former and 

Current Residents) shall receive distributions from the Trust in an amount equal to their Allowed 

Refund Claims upon their Refund Trigger Date (defined in the Plan). Addendum Payees are not 

mentioned as potential holders of Trust Interests in the Trust Agreement.  

10. Accordingly, the Trustee requests the Court determine the rights of the Residents 

and the Addendum Payees under the Residency Agreements, the Plan and the Trust Agreement. 

Double Occupancy Issues  

11. If an independent living unit was occupied by two (2) Residents, and one (1) died 

before the Plan Effective Date, did the surviving Resident have a “right of survivorship” and 

therefore became the owner of 100% of the Refund Claim under the Residency Agreement? If 

both double occupant Residents were alive on the Effective Date of the Plan, and they became the 

joint owners of the Trust Interests (depending on specific facts and determination of this Amended 

Application), do they each have a right of survivorship to the Trust Interests? The Trustee requests 

approval of amendments to the Trust Agreement to clarify that they do have a right of survivorship. 

12. Does the Refund Trigger Date, which requires that the “Resident” vacate the 

Community as one condition to Trust distributions becoming due, mean that the Last Surviving 

Resident must vacate the Community under double occupancy agreements before Trust 
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distributions are due? The Trustee thinks so, and requests approval of amendments to the Trust 

Agreement to clarify that condition to Trust distributions for jointly owned Trust Interests. 

III. 
JURISDICTION 

13. The United States Bankruptcy Court for the Northern District of Texas, Fort Worth 

Division (the “Court”) has jurisdiction pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing 

order of Reference from the United States District Court for the Northern District of Texas. 

14. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

15. The predicates for the relief requested herein are 11 U.S.C. §§ 105(a), the 

Confirmation Order and the Edgemere Trust Agreement. 

16. The Plan provides: 

SECTION 11. RETENTION OF JURISDICTION 

 Notwithstanding the entry of the Confirmation Order and the occurrence of 
the Effective Date, on and after the Effective Date, the Bankruptcy Court shall 
retain jurisdiction over the Chapter 11 Cases and all matters arising out of or related 
to the Chapter 11 Cases and this Plan, including without limitation, jurisdiction to: 
… 
(d) ensure that Distributions to holders of Allowed Claims are accomplished 
pursuant to the provisions of this Plan; 
… 
(n) adjudicate any and all disputes arising from or relating to Distributions under 
this Plan; 
… 
(r) hear and determine disputes arising in connection with the interpretation, 
implementation, or enforcement of this Plan or the Confirmation Order, including 
disputes arising under agreements, documents, or instruments executed in 
connection with this Plan; 

IV. 
STATEMENT OF FACTS 

a) The Residency Agreements 

17. A true and correct form of the Residency Agreement used by Lifespace and the 

Debtors (the “Residency Agreements”) is attached as Exhibit A. The Residency Agreements 
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provide, in summary: 

− the Residents were required to make a “non-transferable” Deposit (§5.7),  

− the Agreement is the entire agreement unless additional terms are in writing and 
signed by both parties (§8.10), 

− the Agreement provides there are no third-party rights created under the Agreement 
(§8.20), 

− some, but not all, of the Agreements have Addendums, which are in writing and 
signed by both parties, and which provide that the Deposit shall be paid to “the 
Estate of ____________” X (the “Addendum Payee”), usually to trusts or children 
(an example Addendum is attached hereto as Exhibit B). 

18. The Residency Agreements between the Debtors and the residents were rejected in 

the Plan. 

b) Double Occupancy Agreements 

19. The Residency Agreements provide in relevant part as follows: 

Effect of Double Occupancy. If your Residence is occupied by two (2) Residents and one 
(1) Resident dies, this Agreement will continue in full legal force and effect as to the 
surviving Resident, except the Monthly Service Fee will be adjusted to reflect the then 
applicable single occupancy rate payable for the type of Residence occupied. No refund of 
the Resident Deposit will occur until the surviving Resident leaves and all conditions of 
Section 7.4 are met. 
 
Refund of Resident Deposit. After termination of the Agreement in accordance with 
Section 7.2 or in the event of your death, or in the case of double occupancy, both 
occupants’ deaths, we will refund ninety percent (90%) of the Resident Deposit (without 
interest) that you paid for your Residence at Edgemere. Except as provided in the next 
paragraph, the refund will be paid on the later of: (i) ten (10) days after a new resident 
deposit has been received from a new resident and the new resident has taken occupancy 
of your former Residence, or (ii) termination of this Agreement. 
 
20. The Residency Agreements expressly provide that the Deposit will be refunded to 

“you” (defined as individually or collectively, the Residents). Page 1, Residency Agreement.  

c) Addendum Payees 

21. Many, but not all, of the rejected Residency Agreements contain an Addendum in 
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which the applicable Resident instructed the Debtors to pay his or her refund to third parties, 

usually trusts controlled by the Resident or to one or more of their children (the “Addendum 

Payees”). A true and correct copy of the form Addendum used by Lifespace and the Debtors is 

attached as Exhibit B.  The Residency Agreements, along with their Addendums, were rejected 

pursuant to the Plan, which created Allowed Refund Claims, which were then satisfied in full in 

exchange for Trust Interests in the Trust. Holders of Trust Interests in the Trust are defined in the 

Plan as Former Residents and Current Residents, and not the third-party Addendum Payees. 

22. The Residency Agreements provide that rights created under the Agreement are 

non-transferable: 

8.20 No Third-Party Rights. No other persons or entities other than Edgemere and the 
Residents have any rights or obligations under this Agreement. 
 
d) The Plan 

23. The Plan defines Rejected Refund Claims as the claims of Former Residents and 

Current Residents (not Addendum Payees), and provides: 

1.130  “Refund Claims” means Rejected Claims of both Former Residents 
and Current Residents against Edgemere in the amount of the contractual refund 
obligations of Edgemere under the rejected Residency Agreements. (Emphasis added). 
 
24. The Plan places Former Resident Refund Claims and Current Resident Refund 

Claims in Classes 5 and 6, and provides: 

3.2.5 Class 5 – Participating Former Resident Refund Claims.  Class 5 is Impaired 
and entitled to vote on this Plan. This Class consists of the Refund Claims of 
Participating Former Residents, who, for the avoidance of doubt, no longer reside 
at Edgemere as of the Voting Record Date. The Residency Agreements of Former 
Residents shall be rejected, and the holders of Allowed Class 5 Claims who OPT 
OUT of the Lifespace Settlement and the releases under Section 8 of this Plan shall 
receive a Class 4 General Unsecured Claim in an amount equal to their Refund 
Claim. Former Residents who do not OPT OUT of the Lifespace Settlement and 
the releases under Section 8 of this Plan (i.e., Participating Former Residents) shall 
receive payment in an amount equal to their Refund Claim no later than sixty (60) 
days after the Refund Trigger Date. (Emphasis added). 
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3.2.6 Class 6 – Participating Current Resident Refund Claims. Class 6 is Impaired 
and entitled to vote on this Plan. This Class consists of the Refund Claim of 
Participating Current Residents, who, for the avoidance of doubt, reside at 
Edgemere, as of the Voting Record Date. The Residency Agreements of Current 
Residents shall be rejected, and the holders of Allowed Class 6 Claims who OPT 
OUT of the Lifespace Settlement and the releases under Section 8 of this Plan shall 
receive a Class 4 General Unsecured Claim in an amount equal to their Refund 
Claim. Current Residents who do not OPT OUT of the Lifespace Settlement and 
the releases under Section 8 of this Plan (i.e., Participating Current Residents) shall 
receive Cash from the Residents Trust with sixty (60) days of the Refund Trigger 
Date in an amount equal to the Refund Claim.” (Emphasis added) 
 
25. The Plan then creates the Edgemere Residents Trust and provides for Participating 

Former and Current Residents (and not Addendum Payees) to receive Trust Interests in full and 

final satisfaction of their Allowed Refund Claims. The Plan expressly provides: 

Holders of Resident Trust Interests shall consist of Participating Former Residents 
and Participating Current Residents. (Emphasis added). See Section 4.3.1 of the 
Plan. 
 
26. The Plan does not mention that Addendum Payees may be the legal owners of 

certain Allowed Refund Claims and therefore issued Trust Interests in satisfaction of the Allowed 

Refund Claims. 

27. The Plan discharges the Allowed Refund Claims against the Debtors in exchange 

for the Trust Interests, which “shall be in full and final satisfaction … of all Claims …” See Section 

8.5 of the Plan. 

e) The Trust Agreement 
 

28. The Trust Agreement provides: 

The Residents Trust is being created on behalf of, and for the benefit of, the Residents 
Trust Beneficiaries, who are Participating Former Residents and Participating Current 
Residents of Edgemere that hold Allowed Class 5 and Class 6 Refund Claims under the 
Plan, and who shall hold beneficial interests in the Residents Trust (“Residents Trust 
Interests”).  (Emphasis added). 

 
29. The Trust Agreement also provides that the Trust Interests are not transferable or 
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assignable except by will, intestate succession, or operation of law. See Section 2.4(a) of the Trust 

Agreement. 

30. The Trust Agreement provides that the Bankruptcy Court shall have exclusive 

jurisdiction to determine conflicting claims or demands to distributions from the Trust: 

Conflicting Claims. If any conflicting claims or demands are made or asserted with 
respect to a Class 5 or Class 6 Claim, or to a Residents Trust Interest or a distribution to 
a Residents Trust Beneficiary, the Trustee shall be entitled, at the direction and with the 
approval of the Residents Trust Advisory Board, to refuse to comply with any such 
conflicting claims or demands. In so refusing, the Trustee, at the direction and with the 
approval of the Residents Trust Advisory Board, may elect to make no payment or 
distribution with respect to the Residents Trust Interest subject to the claims or demands 
involved, or any part thereof, and the Trustee shall refer such conflicting claims or 
demands to the Bankruptcy Court, which shall have exclusive jurisdiction over resolution 
of such conflicting claims or demands. In so doing, the Trustee shall not be or become 
liable to any party for its refusal to comply with any of such conflicting claims or 
demands. The Trustee shall be entitled to refuse to act until either (i) the rights of the 
adverse claimants have been adjudicated by a Final Order of the Bankruptcy Court (or 
such other court of proper jurisdiction) or (ii) all differences have been resolved by a 
written agreement among all of such parties and the Trustee, which agreement shall (x) 
include a complete release of the Residents Trust and the Trustee, and (y) be subject to 
the approval of the Residents Trust Advisory Board if the proposed agreement results in 
a Class 5 or Class 6 Claim Allowed Claim equal to or in excess of $100,000 (the 
occurrence of either (i) or (ii) of this Section 2.1 being referred to as a “Dispute 
Resolution”). Promptly after a Dispute Resolution is reached, the Trustee shall transfer 
the payments and distributions, in accordance with the terms of such Dispute Resolution, 
the Plan and this Trust Agreement. (Emphasis added). 

V. 
LEGAL ANALYSIS 

a) Does the Resident or Addendum Payee own the Trust Interest? 

31. If a Former or Current Residents did not execute an Addendum, the owner of the 

Refund Claim and the holder of the Trust Interest exchanged for the Refund Claim is clearly the 

Former or Current Resident, or his or her estate if deceased.  

32. If the Resident executed an Addendum, the Trustee requests a judicial 

determination of the rights of the Resident (or his or her estate) versus the Addendum Payees in 
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the Trust Interests on the Effective Date of the Plan.  

33. If the Addendum was a POD provision, the Addendum Payees do not acquire any 

interest in the Refund Claim until the death of the Resident. Accordingly, if this Court determines 

the Addendum to constitute a POD provision,  the Current and Former Residents living on the 

Effective Date of the Plan owned the Refund Claim and therefore the Trust Interest exchanged for 

the Refund Claim. 

34. If the Addendum was effective during the life of the Residents, and the Addendum 

Payee is a “donee beneficiary” (see below), then the Addendum Payee owned the Refund Claim 

and the Trust Interest exchanged for the Refund Claim on the Effective Date of the Plan, 

irrespective of whether the Residents were alive or deceased on the Plan Effective Date.   

b) Is the Addendum a POD or Lifetime Transfer Provision? 

35. The Addendums do not expressly provide that they are payable only upon death, 

but the Residency Agreement does contain provisions which indicate an intent for the Addendum 

to be POD. These include:  

(i) the Addendum form provides for refunds to be paid to “The Estate of _______” 
or “____________________________” which indicates a POD intent since an 
estate is only created upon death of the Resident; 

(ii) the deposit is “a non-transferable” (section 5.7); 

(iii) there are no third-party rights under the Agreement (section 8.20); and 

(iv) Current and Former Residents were allowed to vote for or against the Plan, and 
not the Addendum Payees, indicating they owned the Refund Claims before 
their deaths. 

36. Basic principles of contract interpretation are stated as follows: 

“In construing a written contract, the primary concern of the court is to ascertain the true 
intentions of the parties as expressed in the instrument.” Coker v. Coker, 650 S.W.2d 391, 
393 (Tex. 1983). When discerning the contracting parties’ intent, courts must examine the 
entire agreement in an effort to harmonize and give effect to each provision so that none is 
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rendered meaningless. Seagull Energy E & P, Inc. v. Eland Energy, Inc., 207 S.W.3d 342, 
345 (Tex. 2006). “No single provision taken alone will be given controlling effect; rather, 
all the provisions must be considered with reference to the whole instrument.” Coker, 650 
S.W.2d at 393.04-10-00620-CV 

37. If the Addendum is determined to be a POD provision, that provision is in harmony 

with, and does not render the other provisions meaningless. A POD provision does not contradict 

the “no third party rights” provision of section 8.20, nor the “non-transferable deposit” provision 

of section 5.2 of the Residency Agreement. 

38. Contract interpretation rules also dictate an ambiguous contract be interpreted in 

light of usage in the industry. Upon information and belief, the Ventana residency agreement (a 

CCRC down the street from Edgemere), for example, makes it clear that its “Designation of 

Beneficiaries of Entrance Deposit Refund” (the equivalent of our Addendum) is only effective 

upon the death of the Resident, or both Residents if double occupancy. The Ventana contract 

provides: 

If the Residence is initially occupied by one (1) Resident, the amount due will be paid to 
you, if alive. If you are not alive, the refund will be paid in accordance with the 
Designation of Beneficiary of Entrance Deposit Refund execute by you, or if non, to the 
personal representative of your estate. (Emphasis added). 

39. The Ventana contract may be an example of what parties to CCRC contracts 

normally intend for their refund assignments in CCRCs.  

40. If the Addendum is effective when executed prior to the Plan Effective Date, the 

Court must determine if the Addendum Payees are “incidental” or “donee” third-party 

beneficiaries. If donee beneficiaries, the Addendum Payees acquired the Refund Claims and Trust 

Interests.  If they are only incidental beneficiaries, they did not, and the Resident (or his or her 

estate) acquired the Refund Claims and Trust Interests. The Trustee believes they are donee 

beneficiaries. 
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c) Double Occupancy/Right of Survivorship 

41. The Trustee requests the Court to find that the Last Surviving Spouse as of the 

Effective Date of the Plan in double occupancy agreements became the owner of the Refund Claim. 

The Texas statutes applicable to the right of survivorship for double occupancy agreements are: 

Texas Estates Code Sec. 111.001.  RIGHT OF SURVIVORSHIP AGREEMENTS 
AUTHORIZED.   
 
(a)  Notwithstanding Section 101.002, two or more persons who hold an interest in property 
jointly may agree in writing that the interest of a joint owner who dies survives to the 
surviving joint owner or owners. 
(b)  An agreement described by Subsection (a) may not be inferred from the mere fact that 
property is held in joint ownership. 
 
Texas Estates Code Sec. 111.002.  AGREEMENTS CONCERNING COMMUNITY 
PROPERTY.   
 
(a)  Section 111.001 does not apply to an agreement between spouses regarding the spouses' 
community property. 
(b)  An agreement between spouses regarding a right of survivorship in community 
property is governed by Chapter 112. 
 
Texas Estates Code Sec. 112.051. AGREEMENT FOR RIGHT OF SURVIVORSHIP 
IN COMMUNITY PROPERTY.  
 
At any time, spouses may agree between themselves that all or part of their community 
property, then existing or to be acquired, becomes the property of the surviving spouse on 
the death of a spouse. 
 
Texas Estates Code Sec. 112.052.  FORM OF AGREEMENT.   
 
(a)  A community property survivorship agreement must be in writing and signed by both 
spouses. 
(b)  A written agreement signed by both spouses is sufficient to create a right of 
survivorship in the community property described in the agreement if the agreement 
includes any of the following phrases: 

(1)  "with right of survivorship"; 
(2)  "will become the property of the survivor"; 
(3)  "will vest in and belong to the surviving spouse";  or 
(4)  "shall pass to the surviving spouse." 

(c)  Notwithstanding Subsection (b), a community property survivorship agreement that 
otherwise meets the requirements of this chapter is effective without including any of the 
phrases listed in that subsection. 
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(d)  A survivorship agreement may not be inferred from the mere fact that an account is a 
joint account or that an account is designated as JT TEN, Joint Tenancy, or joint, or with 
other similar language. 
 
Texas Estates Code Sec. 112.152.  NONTESTAMENTARY NATURE OF 
TRANSFERS UNDER AGREEMENT.   
 
(a)  Transfers at death resulting from community property survivorship agreements made 
in accordance with this chapter are effective by reason of the agreements involved and are 
not testamentary transfers. 
(b)  Except as expressly provided otherwise by this title, transfers described by Subsection 
(a) are not subject to the provisions of this title applicable to testamentary transfers. 

 
d) Analysis for Right of Survivorship 

 
42. Under the Texas Estates Code, unmarried persons or married persons dealing with 

their separate property may agree in writing that the interest of a joint owner who dies survives to 

the surviving joint owner or owners. Married persons dealing with their community property may 

also agree between themselves that all or part of their community property becomes the property 

of the surviving spouse on the death of a spouse. The Texas Estates Code provides sample phrases 

that create a right of survivorship in community property, but stipulates that a community property 

survivorship agreement may be effective without including any of the sample phrases listed. 

43. Regardless of whether joint occupants under the Residency Agreement are (i) 

unmarried, (ii) married persons dealing with their separate property, or (iii) married persons 

dealing with their community property, the Residency Agreement provides language indicating 

that the intent of the parties was to create a right of survivorship between the joint tenants. The 

Residency Agreement states that, “[i]f your Residence is occupied by two (2) Residents and one 

(1) Resident dies, this Agreement will continue in full legal force and effect as to the surviving 

Resident.” This language indicates a clear intent to create a survivorship right and to transfer all 

rights under the Residency Agreement to the surviving Resident, including the right to modify 

and/or add an Addendum Payee with respect to the refund of the Resident Deposit. 
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44. Upon information and belief, the Ventana form residency agreement makes it clear 

that the last surviving resident has a right of survivorship, and provides that the refund is only 

payable upon the death of the last surviving resident. The Ventana contract provides: 

If the Residence is initially occupied by two (2) Residents, the Entrance Deposit shall be 
paid jointly to each of you, if both are alive. If only one of you is alive, the amount due 
will be retained for the surviving Resident. If neither of you is alive, the refund will be 
paid in accordance with a Designation of Beneficiary of Entrance Deposit Refund 
executed by the Resident who last occupied the Residence, or if no Designation of 
Beneficiary has been executed, to the personal representative of your estate. (Emphasis 
added). 

No refund of your Entrance Deposit will occur until the surviving Resident ceases to 
reside at Ventana and all conditions of the Agreement are met.  

45. The Trust requests confirmation that the Residency Agreements do in fact provide 

for survivorship rights to the Last Surviving Resident, and that the Last Surviving Resident became 

the owner of the Refund Claim, and that the Last Surviving Resident was legally allowed to 

unilaterally control the disposition of the Refund Claim pursuant to any properly executed 

Addendum or modification of the Residency Agreement prior to the Effective Date of the Plan. 

e) Addendum Payees As Third-Party Beneficiaries 

46. If the Addendum is legally effective on the Plan Effective Date (for example, even 

if the Addendum is POD, it was effective for deceased Residents), the Court must determine that 

the Addendum Payees were donee beneficiaries in order to allow the Addendum Payees to own 

the Refund Claims and Trust Interests provided in satisfaction of the Refund Claims. 

47. Generally, the benefits and burdens of a contract belong solely to the contracting 

parties. First Bank v. Brumitt, 519 S.W.3d 95, 102 (Tex. 2017). Third-party beneficiaries are an 

exception to that general rule. Id. Donee and creditor beneficiaries (both being third-party 

beneficiaries to a contract) may sue for breach of a contract to which they are not parties. Id.; S. 

Tex. Water Auth. v. Lomas, 223 S.W.3d 304, 306 (Tex. 2007). Unless a statute or other legal rule 
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provides otherwise, a person's status as a third-party beneficiary depends solely on the contracting 

parties' intent. First Bank, 519 S.W.3d at 102. 

48. A donee beneficiary is an individual or entity named in a contract to receive a gift 

or benefit from one of the parties to the contract. Lomas, 223 S.W.3d at 306. A donee beneficiary, 

as a third-party beneficiary, is  not a party to the contract itself but has a vested interest in the 

contract. First Bank, 519 S.W.3d at 102. Donee beneficiaries have the right to enforce the contract 

and seek legal remedies if the contracting parties fail to fulfill their obligations. Id. 

49. In Brunner v. Exxon Co., USA Div of Exxon, 752 S.W.2d 679 (1988), the Court 

outlined third party beneficiary law in Texas as follows: 

Beneficiaries, Claims & Enforcement 

The general rule is that only the parties to a contract have the right to complain of a breach 
thereof; and if they are satisfied with the disposition which has been made of it and all 
claims under it, a third person has no right to insist that it has been broken. A well defined 
exception to the general rule is that one who is not in privity to the written agreement may 
demonstrate that the contract was actually made for his benefit and that the contracting 
parties intended that he benefit by it so that he becomes a third-party beneficiary and is 
eligible to bring an action on the agreement. 
 
Types of Third Party Beneficiaries, Creditors 
 
There are three types of third-party beneficiaries: done beneficiaries, creditor beneficiaries, 
and incidental beneficiaries. Only the first two may enforce contracts to which they are not 
parties. An incidental beneficiary, one who will be benefitted only incidentally by the 
performance of the contract, cannot maintain an action thereon; an incidental beneficiary 
acquires, by virtue of a promise, not right against the promisor of the promise. 
 
Contracts Law, Contract Interpretation 
 
Parties are presumed to contract for themselves and it follows that a contract will not be 
construed as having been made for the benefit of a third person unless it clearly appears 
that such was the intention of the contracting parties. Any doubt should be resolved against 
such an intent. The intent of the parties should be determined from the language used in 
the instrument itself, as disclosed within the four corners of the instrument. 
 
…  
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A. Third-Party Beneficiaries 
 
A third party may enforce a contract it did not sign when the parties to the contract entered 
the agreement with the clear and express intention [**12] of directly benefitting the third 
party. MCI Telecomms. Corp V. Tex Utils. Elec. Co., 995 S.W.2d 647, 651 (Tex. 1999). 
When the contract confers only an indirect, incidental benefit, a third party cannot enforce 
the contract. … (“An incidental beneficiary acquires no right either against the promisor or 
the promise by virtue of the promise.”). Traditionally, Texas courts have maintained a 
presumption against third-party beneficiary agreements… Therefore, in the absence of a 
clear and unequivocal expression of the contracting parties’ intent to directly benefit a third 
party, courts will not confer third-party beneficiary status of implication. MCI., 995 S.W.2d 
at 651. 

VI. 
PROPOSED INTERPRETATION OF RESIDENCY AGREEMENTS 

AND TRUST AGREEMENT AMENDMENTS 

a) Double Occupancy  

50. The Trustee requests this Court review the double occupancy Residency 

Agreements and find that the Residents owned their interests under the Residency Agreements 

with a right of survivorship.  Thus, if one resident died, the Last Surviving Resident became the 

100% owner of the Refund Claim and had the legal authority to sign an Addendum covering 100% 

of the Refund Claim.  In addition, The Trustee request that this Court review the double occupancy 

Residency Agreements and find that:  

• if no Addendum was executed prior to the Effective Date of the Plan and  

o (i) both Residents were alive on the Effective Date of the Plan, then both 
Residents own the Trust Interest jointly (which was received in exchange for 
the Refund Claim) with a right of survivorship,  

o (ii) one Resident is deceased and the Surviving Resident was living on the 
Effective Date of the Plan, then the Surviving Resident owns 100% of the Trust 
Interest (which was received in exchange for the Refund Claim), or 

o (iii) the Surviving Resident was deceased on the Effective Date of the Plan, then 
the Estate of the Surviving Resident owns 100% of the Trust Interest (which 
was received in exchange for the Refund Claim); 

• if an Addendum was executed prior to the Effective Date of the Plan by both Residents 
or the Surviving Resident only, and the Addendum is determined to be effective during 
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life of both Residents or the Surviving Resident as of the Plan Effective Date, then the 
Addendum Payees own the Trust Interest; and 

• if an Addendum was executed prior to the Effective Date of the Plan by both Residents 
or the Surviving Resident only, and the Addendum is determined to be a POD that is 
only effective at the death of the Surviving Resident, then: 

o both Residents own the Trust Interest jointly if both Residents were living on 
the Effective Date of the Plan, 

o the Surviving Resident owns 100% of the Trust Interest if the Surviving 
Resident was living on the Effective Date of the Plan, or  

o the Addendum Payees own the Trust Interest if the Surviving Resident died 
before the Effective Date of the Plan. 

b) The Trustee requests that this Court review the single occupancy Residency 
Agreements and find that: 

• if no Addendum was executed prior to the Effective Date of the Plan, and 

o (i) the Resident was living on the Effective Date of the Plan, then the Resident 
owns the Trust Interest (which was received in exchange for the Refund Claim), 
or 

o (ii) the Resident was deceased on the Effective Date of the Plan, then the Estate 
of the Resident owns 100% of the Trust Interest (which was received in 
exchange for the Refund Claim); 

• if an Addendum was executed prior to the Effective Date of the Plan by the Resident, 
and the Addendum is determined to be effective during life of the Resident, then 
irrespective of whether the Resident is alive or deceased as of the Effective Date of the 
Plan, the Addendum Payee owns the Trust Interest; and 

• if an Addendum was executed prior to the Effective Date of the Plan by the Resident, 
and the Addendum is a POD (which is only effective at the death of the Resident), then: 

o the Resident owns the Trust Interest if the Resident was living on the Effective 
Date of the Plan, or 

o the Addendum Payee owns the Trust Interest if the Resident died before the 
Effective Date of the Plan. 

c) POD or Lifetime Transfers 

51. The Trustee requests this Court review and interpret the Residency Agreements and 
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the Addendums, and determine if the Addendums were POD only provisions or effective when 

executed during the life of the Resident.  See chart on page 5 and 6 hereof for results if Addendums 

are POD or not POD provisions.  

d) Donee Beneficiaries 

52. The Trustee also requests this Court review and interpret the Residency Agreements 

and the Addendums, and to find that the Addendum Payees in Addendums executed prior to the 

Effective Date of the Plan are “donee beneficiaries”. 

e) Trust Amendments 

53. Trust Interests are currently not assignable under the terms of the Trust Agreement. 

In order to assist Residents who own Trust Interests to avoid probate for that asset, the Trustee 

requests the Court approve an amendment to the Trust Agreement which will allow the Resident 

holders of Trust Interests (and not the Addendum Payee holders) to execute one-time only,  

notarized “Trust Interest Assignments” assigning their Trust Interests to a revocable trust effective 

upon the death of the Resident. The proposed amendments to the Trust Agreement will not allow 

holders of Trust Interests to assign their Trust Interests to any other individuals or legal entities. 

The Trust Interest Assignment must be limited to a revocable trust of which the holder(s) of the 

Trust Interests (and their spouses, if applicable) are the current beneficiaries, as it would be too 

costly and burdensome for the Residents Trust Trustee to review and verify transfers and 

assignments of Trust Interests to potentially numerous assignees, potentially additional assignees 

of original assignees, or heirs of deceased assignees. Any Trust Interest assignments shall be 

effective only upon (i) delivery of the fully executed and notarized Trust Interest Assignment, and 

(ii) delivery of the revocable trust, and as amended from time to time, to the Residents Trust 

Trustee. 
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54. If the Trust Interest is determined to be owned by a Resident, and if the  Resident 

does not execute and deliver a valid Trust Interest Assignment, before his or her Refund Trigger 

Date, all Trust distributions, shall be distributed to: (i) the Resident, or (ii) if the Resident 

(including Last Surviving Resident) is deceased on or before the applicable Refund Trigger Date, 

to the estate of the Resident (including Last Surviving Resident), c/o the executor or administrator 

of the estate upon receipt of Letters Testamentary, Letters of Administration, or other appropriate 

documentation. 

VII. 
RELIEF REQUESTED 

55. The Trustee requests the Court resolve these potential conflicting demands, 

interpret the provisions of the Residency Agreements and Addendums as requested above, approve 

the proposed Trust amendments to ensure distributions are provided to the proper parties, and 

provide such other and further relief as is appropriate. 

 

Dated: August 16, 2023 Respectfully submitted, 
 
/s/ Stephen A. McCartin  
Stephen A. McCartin (TX 13344700) 
Thomas C. Scannell (TX 24070559)  
Foley & Lardner LLP 
2021 McKinney Avenue, Suite 1600 
Dallas, TX 75201-3340 
Telephone: 214.999.3000 
Facismile: 214.999.4667 
smccartin@foley.com  
tscannell@foley.com  
 
 
COUNSEL TO THE EDGEMERE 
RESIDENTS TRUST 
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	I.  PRELIMINARY STATEMENT
	1. The Trustee of the Edgemere Residents Trust (the “Trust”) is responsible for the collection and distributions of Trust Assets (approximately $145,000,000 from the Lifespace Settlement Agreement) to the holders of Trust Interests pursuant to the ter...
	2. The terms of the Plan and Trust Agreement were negotiated before the Committee had an opportunity to review the Residency Agreements. Upon review of the Residency Agreements, numerous issues regarding the ownership of the Trust Interests and Trust ...
	3. To understand these potentially conflicting claims, it is helpful to review how the Plan works:
	4. For example, if a single occupancy Resident was alive on the Effective Date of the Plan, and had not executed an Addendum as of the Effective Date of the Plan (when the Trust Interest was provided in full satisfaction of the Refund Claim), the Resi...
	5. If the Addendums were simply “payable upon death” (“POD”) provisions, then on the effective date of the Plan (i) the living residents became the owners of the Trust Interest, and (ii) for a deceased resident, the designated beneficiary under the ad...
	6. Additional Trust issues arise under Residency Agreements that were executed by two parties for double occupancy units. Absent a “right of survivorship”, the first deceased resident might own a 50% interest in the Refund Claim, payable to his or her...
	7. If both double occupancy Residents were alive on the Plan Effective Date, and no Addendum was executed, or the Addendum is a POD provision, they jointly became the owners of the Trust Interest. The Trustee requests the Court find that double occupa...
	8. There are numerous complex factual scenarios and results. The Trustee believes the following chart summarizes the various possible factual scenarios, and who is the legal holder of the Trust Interest under these facts depending on whether the Adden...

	II.  ISSUES PRESENTED
	9. The Plan rejects all Residency Agreements, which created Refund Claims against the Debtors. Refund Claims are defined as Rejection Claims of “both Former Residents and Current Residents”. Addendum Payees are not mentioned as holders of Refund Claim...
	10. Accordingly, the Trustee requests the Court determine the rights of the Residents and the Addendum Payees under the Residency Agreements, the Plan and the Trust Agreement.
	11. If an independent living unit was occupied by two (2) Residents, and one (1) died before the Plan Effective Date, did the surviving Resident have a “right of survivorship” and therefore became the owner of 100% of the Refund Claim under the Reside...
	12. Does the Refund Trigger Date, which requires that the “Resident” vacate the Community as one condition to Trust distributions becoming due, mean that the Last Surviving Resident must vacate the Community under double occupancy agreements before Tr...

	III.  JURISDICTION
	13. The United States Bankruptcy Court for the Northern District of Texas, Fort Worth Division (the “Court”) has jurisdiction pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing order of Reference from the United States District Court for the North...
	14. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
	15. The predicates for the relief requested herein are 11 U.S.C. §§ 105(a), the Confirmation Order and the Edgemere Trust Agreement.
	16. The Plan provides:

	IV.  STATEMENT OF FACTS
	17. A true and correct form of the Residency Agreement used by Lifespace and the Debtors (the “Residency Agreements”) is attached as Exhibit A. The Residency Agreements provide, in summary:
	18. The Residency Agreements between the Debtors and the residents were rejected in the Plan.
	19. The Residency Agreements provide in relevant part as follows:
	20. The Residency Agreements expressly provide that the Deposit will be refunded to “you” (defined as individually or collectively, the Residents). Page 1, Residency Agreement.
	21. Many, but not all, of the rejected Residency Agreements contain an Addendum in which the applicable Resident instructed the Debtors to pay his or her refund to third parties, usually trusts controlled by the Resident or to one or more of their chi...
	22. The Residency Agreements provide that rights created under the Agreement are non-transferable:
	23. The Plan defines Rejected Refund Claims as the claims of Former Residents and Current Residents (not Addendum Payees), and provides:
	24. The Plan places Former Resident Refund Claims and Current Resident Refund Claims in Classes 5 and 6, and provides:
	25. The Plan then creates the Edgemere Residents Trust and provides for Participating Former and Current Residents (and not Addendum Payees) to receive Trust Interests in full and final satisfaction of their Allowed Refund Claims. The Plan expressly p...
	26. The Plan does not mention that Addendum Payees may be the legal owners of certain Allowed Refund Claims and therefore issued Trust Interests in satisfaction of the Allowed Refund Claims.
	27. The Plan discharges the Allowed Refund Claims against the Debtors in exchange for the Trust Interests, which “shall be in full and final satisfaction … of all Claims …” See Section 8.5 of the Plan.
	28. The Trust Agreement provides:
	The Residents Trust is being created on behalf of, and for the benefit of, the Residents Trust Beneficiaries, who are Participating Former Residents and Participating Current Residents of Edgemere that hold Allowed Class 5 and Class 6 Refund Claims un...

	29. The Trust Agreement also provides that the Trust Interests are not transferable or assignable except by will, intestate succession, or operation of law. See Section 2.4(a) of the Trust Agreement.
	30. The Trust Agreement provides that the Bankruptcy Court shall have exclusive jurisdiction to determine conflicting claims or demands to distributions from the Trust:

	V.  LEGAL ANALYSIS
	31. If a Former or Current Residents did not execute an Addendum, the owner of the Refund Claim and the holder of the Trust Interest exchanged for the Refund Claim is clearly the Former or Current Resident, or his or her estate if deceased.
	32. If the Resident executed an Addendum, the Trustee requests a judicial determination of the rights of the Resident (or his or her estate) versus the Addendum Payees in the Trust Interests on the Effective Date of the Plan.
	33. If the Addendum was a POD provision, the Addendum Payees do not acquire any interest in the Refund Claim until the death of the Resident. Accordingly, if this Court determines the Addendum to constitute a POD provision,  the Current and Former Res...
	34. If the Addendum was effective during the life of the Residents, and the Addendum Payee is a “donee beneficiary” (see below), then the Addendum Payee owned the Refund Claim and the Trust Interest exchanged for the Refund Claim on the Effective Date...
	35. The Addendums do not expressly provide that they are payable only upon death, but the Residency Agreement does contain provisions which indicate an intent for the Addendum to be POD. These include:
	(i) the Addendum form provides for refunds to be paid to “The Estate of _______” or “____________________________” which indicates a POD intent since an estate is only created upon death of the Resident;
	(ii) the deposit is “a non-transferable” (section 5.7);

	(iii) there are no third-party rights under the Agreement (section 8.20); and
	(iv) Current and Former Residents were allowed to vote for or against the Plan, and not the Addendum Payees, indicating they owned the Refund Claims before their deaths.
	36. Basic principles of contract interpretation are stated as follows:
	37. If the Addendum is determined to be a POD provision, that provision is in harmony with, and does not render the other provisions meaningless. A POD provision does not contradict the “no third party rights” provision of section 8.20, nor the “non-t...
	38. Contract interpretation rules also dictate an ambiguous contract be interpreted in light of usage in the industry. Upon information and belief, the Ventana residency agreement (a CCRC down the street from Edgemere), for example, makes it clear tha...
	39. The Ventana contract may be an example of what parties to CCRC contracts normally intend for their refund assignments in CCRCs.
	40. If the Addendum is effective when executed prior to the Plan Effective Date, the Court must determine if the Addendum Payees are “incidental” or “donee” third-party beneficiaries. If donee beneficiaries, the Addendum Payees acquired the Refund Cla...
	41. The Trustee requests the Court to find that the Last Surviving Spouse as of the Effective Date of the Plan in double occupancy agreements became the owner of the Refund Claim. The Texas statutes applicable to the right of survivorship for double o...
	42. Under the Texas Estates Code, unmarried persons or married persons dealing with their separate property may agree in writing that the interest of a joint owner who dies survives to the surviving joint owner or owners. Married persons dealing with ...
	43. Regardless of whether joint occupants under the Residency Agreement are (i) unmarried, (ii) married persons dealing with their separate property, or (iii) married persons dealing with their community property, the Residency Agreement provides lang...
	44. Upon information and belief, the Ventana form residency agreement makes it clear that the last surviving resident has a right of survivorship, and provides that the refund is only payable upon the death of the last surviving resident. The Ventana ...
	45. The Trust requests confirmation that the Residency Agreements do in fact provide for survivorship rights to the Last Surviving Resident, and that the Last Surviving Resident became the owner of the Refund Claim, and that the Last Surviving Residen...
	46. If the Addendum is legally effective on the Plan Effective Date (for example, even if the Addendum is POD, it was effective for deceased Residents), the Court must determine that the Addendum Payees were donee beneficiaries in order to allow the A...
	47. Generally, the benefits and burdens of a contract belong solely to the contracting parties. First Bank v. Brumitt, 519 S.W.3d 95, 102 (Tex. 2017). Third-party beneficiaries are an exception to that general rule. Id. Donee and creditor beneficiarie...
	48. A donee beneficiary is an individual or entity named in a contract to receive a gift or benefit from one of the parties to the contract. Lomas, 223 S.W.3d at 306. A donee beneficiary, as a third-party beneficiary, is  not a party to the contract i...
	49. In Brunner v. Exxon Co., USA Div of Exxon, 752 S.W.2d 679 (1988), the Court outlined third party beneficiary law in Texas as follows:

	VI.  PROPOSED INTERPRETATION OF RESIDENCY AGREEMENTS AND TRUST AGREEMENT AMENDMENTS
	50. The Trustee requests this Court review the double occupancy Residency Agreements and find that the Residents owned their interests under the Residency Agreements with a right of survivorship.  Thus, if one resident died, the Last Surviving Residen...
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