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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

  Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

CITY OF DETROIT’S REPLY IN SUPPORT OF MOTION FOR THE 
ENTRY OF AN ORDER ENFORCING THE BAR DATE ORDER AND 

CONFIRMATION ORDER AGAINST MARK CRAIGHEAD 

The City of Detroit, Michigan (“City”) files this Reply in support of its Motion 

for the Entry of an Order Enforcing the Bar Date Order and Confirmation Order 

Against Mark Craighead (“Motion,” Doc. No. 13803) and in response to Creditor 

Mark Craighead’s Response in Opposition to City of Detroit’s Motion for Entry of 

an Order Enforcing the Bar Date Order and Confirmation Order (“Response,” Doc. 

No. 13824).  In support of its Reply, the City respectfully states as follows. 

I. Introduction 

Mark Craighead’s (“Craighead”) main arguments are that he did not need to 

file a proof of claim in the City’s bankruptcy case because (1) his claims did not 

mature until his conviction was overturned, and (2) he did not know that the City 

allegedly had a practice of police misconduct.  He also argues that the District Court 

should be allowed to adjudicate his claim because it has expertise in liquidating these 

types of claims. 

13-53846-tjt    Doc 13860    Filed 12/11/23    Entered 12/11/23 11:55:38    Page 1 of 35

¨1¤CFN7,+     %T«

1353846231211000000000005

Docket #13860  Date Filed: 12/11/2023



41462339.3/022765.00213 
 

 

 2  
 

For the first point, Craighead cites older cases from other jurisdictions to try 

to convince this Court that it and the District Courts that have considered the 

question settled on the wrong test for determining whether claims arose pre- or post-

petition.  However, Craighead does not mention that the accrual test upon which his 

older cases rely “has been widely rejected since it was adopted by the Third Circuit 

. . . and the Third Circuit itself later rejected this test,” as this Court has pointed out.  

In re City of Detroit, Mich., 548 B.R. 748, 762 (Bankr. E.D. Mich. 2016).  None of 

the judges in the Eastern District of Michigan have adopted the accrual test.  Instead, 

all have adopted the “fair contemplation” test, following this Court.   

Assuming this Court continues to follow the “fair contemplation” test, 

Craighead only makes one erroneous argument as to why he should prevail–he says 

he could not contemplate that he had a claim against the City as opposed to the 

individual defendant officers.  That argument is, however, contradicted by 

Craighead’s state and appellate court filings where he directly asserted claims 

against the City years before the City filed for bankruptcy.    

Finally, the District Court’s expertise in liquidating claims such as those 

asserted by Craighead would only be relevant if Craighead could first show that he 

still possessed a claim to be liquidated.  He cannot make this showing, though, for 

the reasons noted above. 

Thus, the City’s Motion should be granted. 
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II. Arugment 

A. Application of the “fair contemplation” test shows that 
Craighead’s claims arose pre-petition. 

1. Courts selected the “fair contemplation” test to determine if 
a claim arose prepetition after careful consideration. 

The “fair contemplation” test is the key issue in this matter.  This Court 

previously described the fair contemplation test in some detail, stating 

[A]s explained in In re Senczyszyn, 426 B.R. 250 (Bankr. 
E.D. Mich. 2010), aff’d, 444 B.R. 750 (E.D. Mich. 2011): 

The most widely adopted test, followed by Parks 
and Dixon, has been alternately termed the “fair 
contemplation,” “foreseeability,” “pre-petition 
relationship,” or “narrow conduct” test.  It looks at 
whether there was a pre-petition relationship 
between the debtor and the creditor, “such as 
contract, exposure, impact or privity,” such that a 
possible claim is within the fair contemplation of 
the creditor at the time the petition is filed. 

Under this test, a claim is considered to have arisen pre-
petition if the creditor “could have ascertained through the 
exercise of reasonable due diligence that it had a claim” at 
the time the petition is filed.  This test, which the Court 
will refer to as the “fair contemplation test,” has the 
advantage of allowing the Court to examine all of the 
circumstances surrounding a particular claim—the 
debtor’s conduct, the parties’ pre-petition relationship, the 
parties’ knowledge, the elements of the underlying 
claim—and use its best judgment to determine what is fair 
to the parties, in context.  As the Huffy court points out, 
“one approach may not fit all circumstances.”  

In re City of Detroit, Mich., 548 B.R. 748, 763 (Bankr. E.D. Mich. 2016) (some 

citations omitted).  As noted in Senczysyn, a claim arises pre-petition under the fair 

13-53846-tjt    Doc 13860    Filed 12/11/23    Entered 12/11/23 11:55:38    Page 3 of 35



41462339.3/022765.00213 
 

 

 4  
 

contemplation test if “a possible claim is within the fair contemplation of the creditor 

at the time the petition is filed.”  Id. (quoting Senczyszyn, 426 B.R. at 257) (emphasis 

added).  The test does not require a creditor to know with certainty that it has a claim, 

nor know its exact details.  The fair contemplation test balances the needs of 

bankruptcy law to resolve as many claims as possible with the requirements of due 

process.  If a creditor “fairly contemplates” having a claim against a debtor, it must 

timely file a proof of claim so that bankruptcy law can achieve its goals. 

Courts did not settle lightly on the fair contemplation test.  Id. at 762; 

Signature Combs, Inc. v. United States, 253 F. Supp. 2d 1028, 1032-38 (W.D. Tenn. 

2003).  They rejected numerous alternatives along the way, including the accrual or 

“right to payment” test, before settling on the fair contemplation test (also known as 

the “foreseeability standard”) as the most appropriate.  City of Detroit, 548 B.R. at 

762 (noting that the accrual test has been “widely rejected”); see also Signature 

Combs, 253 F. Supp. 2d at 1033; In re Dixon, 295 B.R. 226, 230 (Bankr. E.D. Mich. 

2003).  Under the fair contemplation test, a claim arises pre-petition if the acts giving 

rise to it occurred pre-petition and if the creditor has reason to be aware that a claim 

might lie against the debtor.  Signature Combs, 253 F. Supp. 2d at 1037-38.  Note 

that “awareness” of a possible claim is less than the “certainty” of having one.  

Where a creditor knows it has a contingent claim pre-petition, courts do not need the 

fair contemplation test to require it to file a proof of claim.  The need to file is black-
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letter bankruptcy law.  E.g., Fidelity & Deposit Co. of Md. v. Hendon (In re Lays 

Packing Co., Inc.), 350 B.R. 420, 428-429 (Bankr. E.D. Tenn. 2006).    

Courts have repeatedly applied this test.  E.g., Senczyszyn, 426 B.R. at 257 

(finding a claim arose prepetition because “a possible claim was within the fair 

contemplation of the State of Michigan at the time the petition was filed ”) (emphasis 

added)); City of Detroit, 548 B.R. 748 (finding claims by Tanya Hughes and the No 

Fault Insurance Act claimants arose pre-petition because each clamant could fairly 

contemplate from its relationship with the City that it might have a claim).  Indeed, 

since 2019, this Court has applied the test at least twice in circumstances similar to 

those here.  Doc. Nos. 13025 (Ricks), 13751 (Chancellor).  Transcripts of those 

hearings are attached to the Motion as Exhibits 6L and 6M. 

2. The District Court properly applied the fair contemplation 
test in the Sanford, Monson, and Burton cases. 

The District Court has faithfully applied the fair contemplation test in 

circumstances similar to those here.  Sanford involved a plaintiff whose conviction 

had been vacated.  Sanford v. City of Detroit¸ No. 17-13062, 2018 WL 6331342 at 

*5 (E.D. Mich. Dec. 4, 2018).  Sanford’s claims were within his fair contemplation 

because he knew he was injured pre-petition, as evidenced by his repeated assertions 

of innocence.  Id.  Further, he insisted his confession was falsely coerced by City 

police officers, similar to the allegations now leveled by Craighead.  Id.  Thus, he 

should have fairly contemplated that he had a claim against the City when the City 
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filed its bankruptcy petition.  Id.  Because he did not file a proof of claim, he was 

barred from participating in the City’s bankruptcy case. 

Monson is a similar wrongful conviction case.  Monson v. City of Detroit¸ No. 

18-10638, 2019 WL 1057306 at *6 (E.D. Mich. Mar. 16, 2019).  Like Sanford, 

Monson had asserted his innocence; thus “the eventual invalidation of his conviction 

was within Monson's fair contemplation prior to the bankruptcy.”  Id. at *8.  Like 

Sanford, his claim also was discharged. 

In a third similar case, Burton also asserted his innocence pre-petition, so he 

was aware that his conviction was wrongful.  Burton v. Sanders¸ No. 20-11948, 2021 

WL 168543, at *4, 6 (E.D. Mich. Jan. 19, 2021).  It is not clear from the opinion 

whether Burton knew that it was the actions of the Detroit Police that led to his 

conviction, but the Court had no problem concluding that Burton, knowing of his 

innocence, should have fairly contemplated that the City might be involved.  See id. 

In short, all three District Court cases agreed that prisoners allegedly 

wrongfully convicted pre-petition in proceedings involving the City of Detroit Police 

Department should have fairly contemplated that they had claims against the City 

and filed proofs of claim if they wished to participate in the City’s bankruptcy case, 

and that having failed to do so, their later asserted claims were barred. 
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3. Craighead admits the fair contemplation test is the correct 
test, then proceeds to cite cases that do not apply that test, 
effectively arguing for a return of the “accrual” test. 

Craighead readily admits that the fair contemplation test is the one used by 

courts in this circuit.  Response, p. 6.  But soon after that, his argument goes awry.  

He correctly quotes 11 U.S.C. § 101(5) for the definition of a claim in a bankruptcy 

case, then states that he “had no claim against the City, be it contingent or otherwise, 

unless and until his conviction was overturned.”  Response, p. 7.  The issue is that 

Craighead misapprehends the definition of “contingent.”  As this Court explained, 

A “contingent debt is ‘one which the debtor will be called 
upon to pay only upon the occurrence or happening of an 
extrinsic event which will trigger the liability of the debtor 
to the alleged creditor.’”  Thus, a right to payment need 
not be concurrently enforceable in order to constitute a 
claim that is dischargeable in bankruptcy. 

City of Detroit, 548 B.R. at 762 (quoting In re Parks, 281 B.R. 899, 901-02 (Bankr. 

E.D. Mich.)).  Here, Craighead held a contingent claim against the City when it filed 

for bankruptcy, with the “extrinsic event” being the overturning of his conviction.  

Because he held a contingent claim against the City, Craighead needed to file a proof 

of claim to preserve and realize on it.  He did not. 

Craighead continues down this path, noting that, outside of the bankruptcy 

context, a malicious prosecution claim does not accrue until a conviction has been 

set aside.  Response, pp. 7-8 (citing Heck and related cases).  He then cites to cases 
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from other jurisdictions, all but one from 2012 or prior,1 to suggest that, even for 

bankruptcy purposes, a malicious prosecution claim only arises when it accrues.  

Response, p. 9-10.  All of these cases rest on some form of the “right to payment” 

or “accrual test,” though, which this Court noted has been repeatedly rejected.  As 

this Court wrote, 

Th[e “right to payment”] test has been widely rejected 
since it was adopted by the Third Circuit in Avellino & 
Bienes v. M. Frenville Co., Inc. (In re Frenville Co., Inc.), 
744 F.2d 332 (3rd Cir.1984), and the Third Circuit itself 
later rejected this test.  See Jeld–Wen, Inc. v. Van Brunt (In 
re Grossman’s, Inc.), 607 F.3d 114, 120 (3rd Cir.2010) 
(citations omitted) (overruling the “right to payment” test, 
and noting that “[t]he courts of appeals that have 
considered Frenville have uniformly declined to follow 
it”). 

City of Detroit, 548 B.R. at 762-63.  The assertion that malicious prosecution claims 

cannot exist for bankruptcy purposes until they accrue is, by definition, an argument 

for a return to the accrual test.  Craighead’s citation to older cases cannot reinstate 

the accrual test, however. 

Indeed, Craighead concedes that “The City cites a number of cases that come 

out the other way” (Response, p. 11), though he glosses over the fact that all are from 

this district.  Craighead claims these cases are all distinguishable.  His argument 

 
1 The exception is McAtee v. Morrison & Frampton, PLLP, 405 Mont. 269 (2021), 
cited at ECF 22, PageID.1165.  The case, however, draws its holding from Johnson 
v. Mitchell, No. CIV S-10-1968 GEB, 2011 WL 1586069 (E.D. Cal. Apr. 25, 2011), 
which is among the other cases Craighead cites.  McAtee, 405 Mont. at 274-75. 
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appears to run as follows:  (1) after applying the fair contemplation test, the Sanford 

opinion cites the Motors Liquidation bankruptcy case as an example to reinforce its 

point; (2) Craighead believes Motors Liquidation can be distinguished from his case; 

(3) therefore, the accrual test should not be applied to Craighead’s claim instead of 

the fair contemplation test.  This argument fails for a number of reasons. 

First and foremost, Craighead ignores that this Court chose the fair 

contemplation test without relying on Motors Liquidation.  Thus, whether Motors 

Liquidation is distinguishable is irrelevant. 

Second, Craighead’s attempt to distinguish Motors Liquidation fails on its 

face.  The claims asserted against “Old GM” in Motors Liquidation were based on a 

theory of respondeat superior to hold Old GM liable for the actions of its employees.  

In re Motors Liquidation Co., 576 B.R. 761, 767 (Bankr. S.D.N.Y. 2017).  Craighead 

claims that his situation is different because he alleges that both the City’s employees 

and the City itself engaged in offensive conduct.  Response, p. 11.  But, this 

difference (if it is one) would only give Craighead even more reason to believe he 

had claims against the City, not less.  The attempt to “distinguish” Motors 

Liquidation makes no sense. 

Third, the Sanford court determined that Sanford’s claim was within his fair 

contemplation, citing Motors Liquidation only as an explanatory example.  Sanford 

did not rely on Motors Liquidation alone for its holding.  Thus, even if Motors 

Liquidation were distinguishable (and it is not), it would not change the outcome of 
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the Sanford opinion.  Sanford, 2018 WL 6331342, at *5-6.  And, of course, even if 

Sanford were wrongly decided (and it was not), that would have no effect on this 

Court’s selection of the fair contemplation test. 

Craighead’s attempt to undercut the fair contemplation thus falls short.  His 

claims against the City are barred by the City’s bankruptcy because they arose 

prepetition.    

4. Craighead’s contention that he could not know he might 
have a claim against the City is belied by his arguments to 
the state courts over a decade prior to the City’s 
bankruptcy filing. 

Craighead next tries (unsuccessfully) to show that his claims are not barred 

under the fair contemplation test.  Response, p. 12.  He claims that he only could 

contemplate having a claim against the City if he knew that the City had a 

“widespread practice” of employing inappropriate police procedures.  But the claims 

in his complaint show that he should have contemplated having a claim against the 

City prepetition.  Further, his prepetition trial and appellate court arguments show 

that he was making these arguments prior to the City’s bankruptcy filings.  

Craighead rejoins that his prior court filings don’t mean what they seem to say.  His 

arguments fail. 

Craighead alleges in his complaint and in his Response that he knew he was 

innocent and that City police officers improperly arrested and extracted a confession 

from him.  Response, p. 5 (“[A]s he had maintained all along, he was working in a 
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locked warehouse at the time of the murder and could not have had anything to do 

with the crime.” (citing Complaint, ¶¶ 115-16)); see also Complaint, ¶¶ 18, 112-13.  

This shows that he had to have imagined it was possible he would have a claim 

against the City as the employer of these officers.   

Indeed,  as  the  City  noted  in  its  Motion,  he  did.    Craighead  argued  to  the 

Michigan Court of Appeals in 2002 that the City had widespread issues in its police 

force, claiming there was evidence that “it was acceptable practice to arrest suspects 

without probable cause” [Motion, p. 11], that “[t]he facts of this case bear out all too 

well  the  problems  that  were  infecting  the  Detroit  Police  Department[;]  Officers 

Fisher and Jackson engaged in a textbook list of illegal tactics in order to extract an 

incriminating  statement  from  Mr.  Craighead”  [Id.,  p.  12],  and  that  “Jackson’s 

statement underlies the problems besieging the Detroit police department and the 

citizens of the City whose rights are being trampled every day by a cavalier attitude 

toward the constitution” [Id., pp. 12-13].  The City also recently received a copy of 

a motion Craighead filed with the state trial court which reinforces this conclusion2 

(“Motion to Suppress”, Exhibit 1).  In the Motion to Suppress, dated April 27, 2001 

(a dozen years before the City filed for bankruptcy protection), Craighead argued 

extensively  and  forcefully  that  the  City’s  police  force  was  engaged  in  improper 

practices.  Motion to Suppress, ¶¶ 11-22.  Craighead thus cannot plausibly claim 

that 

 
2 The City sought these filings in early October; it took two months to receive them. 
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“he had no reason to foresee a claim against the City” when he repeatedly asserted 

claims against the City prior to the bankruptcy filing (Response, p. 12).   

Craighead tries to downplay what these statements mean, asserting that they 

only relate to Fourth Amendment claims for false arrest, which claims he asserts 

would have lapsed prior to the City’s bankruptcy filing.  Response, pp. 12-13.  This 

also fails, as his allegations and prior arguments implicate far more than just false 

arrest claims.  First, in his Complaint, he alleges practices that go far beyond false 

arrest, e.g., that his confession was illegally extracted from him.  Response, p. 5.  

Second, his statements to the Court of Appeals alleged problems throughout the City 

police force; they were not limited to false arrest claims.  Finally, and the most 

problematic for Craighead is that the fair contemplation test only requires the Court 

to decide whether a claim against the City was within Craighead’s fair contemplation 

at the time the City filed for bankruptcy protection—i.e., whether with reasonable 

due diligence, he could have determined that he had a claim.  City of Detroit, 548 

B.R. at 763.  It does not require that Craighead actually knew he had a claim.  Here, 

the facts alleged in the complaint and Craighead’s arguments to the state courts show 

that he should have contemplated that he might hold a claim against the City beyond 

false arrest—e.g., for the confession he alleges was illegally extracted and for the 

conviction that resulted from it.  Craighead needed to file a proof of claim in the 

bankruptcy case if he wished to preserve these claims and possibly collect something 
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from them.  He did not, and the time for doing so is long past.  His claims are now 

barred; the City’s Motion should be granted. 

B. Because Craighead has no claim, allowing the District Court to 
“adjudicate the merits” is a waste of judicial time and resources. 

Craighead closes his Response by asking this Court to allow the District Court 

to adjudicate the merits of his claim. If the Court agrees with the City (as it has in 

similar previous cases), then Craighead has no claim, and thus there is no need for 

the District Court to render an advisory opinion or expend further effort.   

Craighead also accuses the City of making an “undeveloped argument” 

regarding this Court’s exclusive jurisdiction to decide matters in the City’s 

bankruptcy case and asserts that the City’s jurisdictional argument is waived.  

Response, pp. 13-14.  Craighead overlooks paragraph 11 of the Motion, where the 

City explains (with references to the Plan) this Court’s jurisdiction over such 

matters.  In any event, subject matter jurisdiction arguments “can never be forfeited 

or waived.”  United States v. Satterwhite, 893 F.3d 352, 356 (6th Cir. 2018).  The 

City could not waive this argument any more than it can waive its discharge by 

silence.  In re City of Detroit, Mich., 642 B.R. 807, 812-13 (Bankr. E.D. Mich. 2022) 

(citing Hamilton v. Herr (In re Hamilton), 540 F.3d 367, 373-76 (6th Cir. 2008)).  

Craighead is wrong. 

III. Conclusion 

For the reasons stated above, the City asks that its Motion be GRANTED. 
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Dated: December 11, 2023  MILLER, CANFIELD, PADDOCK AND 
STONE, P.L.C. 
 
By: /s/ Marc N. Swanson  

Marc N. Swanson (P71149) 
Ronald A. Spinner (P73198) 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
Telephone: (313) 496-7591 
Facsimile: (313) 496-8451 
swansonm@millercanfield.com 
Attorneys for the City of Detroit 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

  Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

EXHIBIT LIST 

Exhibit 1  Motion to Suppress 

Exhibit 2  Certificate of Service
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EXHIBIT 2 – CERTIFICATE OF SERVICE 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

  Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on December 11, 2023, he served a copy 

of the foregoing City of Detroit’s Reply in Support of Motion for the Entry of an 

Order Enforcing the Bar Date Order and Confirmation Order Against Mark 

Craighead with the court using the Court’s ECF system which will provide notice 

of the filing to all counsel of record and also served the Reply upon counsel for Mark 

Craighead, via email:  

Rachel Brady 
Loevy & Loevy 
311 N. Aberdeen St., 3rd FL 
Chicago, IL 60607 
Email: brady@loevy.com 

DATED:  December 11, 2023      By: /s/ Marc N. Swanson  
Marc N. Swanson (P71149) 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
Telephone: (313) 496-7591 
Facsimile: (313) 496-8451 
swansonm@millercanfield.com 
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