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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re: Chapter 11
Case No. 09-13038(KG)
Jointly Administered

Ref. Docket Nos. 258 & 935

CD LIQUIDATION CO., LLC, f/k/a

CYNERGY DATA, LLC, et al.,
Debtors, Objection Deadline: 6/17/2011

Hearing Date: 6/24/2011 at 11:00 AM

N’ N’ N’ N’ N’ N’ N’ N’

MOTION REQUESTING AN ORDER COMPELLING COMPLIANCE WITH THE

SALE ORDER (DOCKET NO. 258) AND THE SETTLEMENT
ORDER (DOCKET NQO. 935)

Eden Cosmetics, LL‘C (“Eden”), Total Mobile Control, LLC (“Total Mobile”), Natural
Body Scapes, LLC (“Natural Body”), and Buyers Advantage Solutions, Inc. (“Buyers
Advantage”) (collectively, the “Merchants”), through their undersigned counsel and pursuant to
Section 105(a) of the Bankruptcy Code, hereby respectfully submit this Motion (the “Motion™)
requesting an Order compelling Cynergy Holdings, LLC (“New Cynergy”) to comply with the
Order Pursuant to 11 US.C. §§ 105(a), 363 and 365 and Federal Rules of Bankruptcy
Procedure 2002, 6004 and 6006 Authorizing and Approving (A) the Sale of Transferred Assets
Free and Clear of Liens and Encumbrances and (B) Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases (the “Sale Order”) (Docket No. 258) and the Order
Approving, Pursuant to Section 105(4) of the Bankruptcy Code and Federal Rule of Bankruptcy
Procedure 9019, the Settlement Between and among the Debtors, Harris, N.A., Moneris
solutions, Inc., Term B Parties and Second Lien Parties, Term A Parties, Cynergy Holdings, LLC

and Cynergy Data, LLC Regarding Reconciliation of Amounts Related to the Rolling Reserve

0913038110517000000000001


¨0¤{>F+%1     !2«

0913038110517000000000001

Docket #1350  Date Filed: 5/17/2011


Funds and for Certain Related Relief (the “Settlement Order”) (Docket No. 935), and directing
New Cynergy to disburse $197,656.90 to the Merchants, and as grounds therefore states as

follows:

I. INTRODUCTION

1. In connection with this bankruptcy proceeding, New Cynergy assumed numerous
Merchant Processing Agreements that were previously entered into between the Debtors and the
Merchants (the “Merchant Agreements”), and the accompanying repayment obligations
contained therein. Shortly thereafter, however, New Cynergy terminated each Merchant
Agreement and refused to return the Merchants’ funds in breach of its repayment obligations
under the Merchant Agreements and orders of this Court. To that end, on September 13, 2010,
this Court entered its Settlement Order, providing a procedure by which a merchant could
request a repayment of its funds from New Cynergy. In accordance with this procedure, the
Merchants properly requested a return of their funds, but New Cynergy has refused to return the
funds and continues its wrongful withholding of funds belonging to the Merchants. Based on
the foregoing, the Merchants request that this Court enter an order compelling New Cynergy to
release the Merchants’ funds, in compliance with its assumed obligations under the Merchant
Agreements, the commands of the Sale Order, and the procedures set forth in the Settlement
Order.

II. FACTUAL BACKGROUND

A. The Merchant Agreements

2. The Merchants are engaged in the business of selling and marketing various

consumer products sold over the internet through their various tradenames.
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3. In 2008 and 2009, the Merchants entered into seven identical Merchant
Processing Agreements (previously defined as the “Merchant Agreements”) with Cynergy
Data, LLC n/k/a CD Liquidation Co., LLC (“CD Liquidation™), for processing services related
to the Merchants’ internet product sales. See Merchant Agreements, attached hereto collectively
as Exhibit A.

4. Specifically, on November 7, 2007, CD Liquidation entered into a Merchant
Agreement with Total Mobile d/b/a Precision Niche Products and established MID:
3899000000982783 for processing services related to its tradename “Age Invisible.”

5. On April 1, 2008, CD Liquidation entered into a Merchant Agreement with Total
Mobile d/b/a Precision Niche Products and established MID: 3899000001081031 for processing
services related to its tradename “ColoSlim.”

6. On May 15, 2008, CD Liquidation entered into a Merchant Agreement with Eden
and established MID: 3899000001139193 for processing services related to its tradename
“Mineral Elements.”

7. On December 11, 2008, CD Liquidation entered into a Merchant Agreement with
Natural Body d/b/a BerrySLIM 86666743960V and established MID: 3899000001311826 for
processing services related to its tradename “BerrySlim.”

8. On December 15, 2008, CD Liquidation entered into a Merchant Agreement with
Natural Body d/b/a GreenTea8006249971-V and established MID: 3899000001313251 for

processing services related to its tradename “GreenTea.”



9. On March 11, 2009, CD Liquidation entered into a Merchant Agreement with
Buyers Advantage d/b/a IDSECURE8667960118 and established MID: 3899000001371457 for
processing services related to its tradename “ID Secure.”

10. Finally, on March 16, 2009, CD Liquidation entered into a Merchant Agreement
with Buyers Advantage d/b/a MYFATSAVE8668512501 and established MID:
3899000001381357 for processing services related to its tradename “My Fat Savings.”

11.  Under each Merchant Agreement, CD Liquidation agreed to hold aside a
percentage of every transaction processed (the “Reserve Funds™) for temporary placement in
each Merchant’s designated reserve account (collectively, the “Merchants’ Rolling Reserves”).

12.  Pursuant to Section 7(B) of each Merchant Agreement, “[Reserve Funds] will
remain in the [r]eserve [a]ccount until 270 calendar days following the later of termination of
this [a]greement or [a Merchant’s] last transmission of a sales draft.” See e.g., Ex. A at p. 6.

13.  Each Merchant Agreement was accompanied by a Rolling Reserve Agreement,
which provided that “[Reserve Funds] will be held...for a period of not less than 180 days from
the date of the last card transaction processed and a reasonable period thereafter. Bank will return
the balance... to [the] Merchant after Bank reasonably determines that the risk of chargebacks
and other fees...has ended.” See e.g.,, Ex. A at p. 9. When read in tandem with the 270 day
provision (together the “Post-Termination Repayment Obligation”), it was clear that each
Merchant would receive repayment of their Reserve Funds no later than 270 days post
termination and reasonable period thereafter to cover any subsequent chargebacks (the “Post-

Termination Repayment Period”).



B. The Cynergy Bankruptey

14.  On August 26, 2009, CD Liquidation, Cynergy Data Holdings, Inc., and Cynergy
Prosperity Plus, LLC n/k/a CD Liquidation Co. Plus, LLC (collectively, the “Debtors™), entered
into an Asset Purchase Agreement (the “APA”) with New Cynergy, pursuant to which New
Cynergy agreed to purchase the assets of the Debtors (the “Asset Sale”). The APA, along with
its schedules, is attached hereto as Exhibit B.

15. As part of the Asset Sale, New Cynergy agreed to assume each of CD
Liquidation’s merchant processing agreements and its obligations as set forth therein. See
Exhibit B at p. 8-11. Specifically, the APA provided that:

Assumed Liabilities. At the Closing [New Cynergy] shall assume
and in due course pay, discharge, perform or otherwise fully satisfy
only the following liabilities of [the Debtors] arising out of,
relating to or otherwise in respect of...the Transferred
Assets'...[including:]...(c) all liabilities of [the Debtors] under the
Assumed Contracts, solely to the extent arising, relating to and to

be performed on or after, and in respect of periods following, the
[c]losing [d]ate.

See Ex. B atp. 10-11, §2.3.

16.  On September 1, 2009 (the “Petition Date”), the Debtors filed their voluntary
petition for relief under Chapter 11 of the United States Bankruptcy Code, initiating the current
matter (the “Cynergy Bankruptey”). See Petition (Docket No. 1).

17. On the Petition Date, the Debtors also filed Debtors’ Motion for an Order

Pursuant to Sections 105, 363, 365, 503, and 507 of the Bankruptcy Code and Bankruptcy Rules

! Under the APA, the “Transferred Assets” specifically include “Assumed Contracts.” The Merchant Agreements
fall squarely within the APA’s definition of “Assumed Contracts,” which includes “all Contracts, including, without
limitation. ..any merchant agreements, whether active, inactive or cancelled.”
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2002, 6004, 6006, 9007 and 9014 (I)(a) Authorizing and Scheduling an Auction at Which the
Debtors will Solicit Higher and Better Offers in Connection with the Sale of Certain Assets, (b)
Approving the Bid Procedures for Such Assets, (c) Approving Break-Up Fee and Expense
Reimbursement and (d) Approving the Form and Scope of Notice of the Bid Procedures and
Auction; (I) Approving the Sale of Assets Free and Clear of All Liens, Claims, and
Encumbrances; (I11I) Approving Procedures for Assumption and Assignment of Certain
Executory Contracts and Unexpired Leases; and (IV) Granting Related Relief as Requested
Herein (the “Sale Motion™), requesting that this Court approve the proposed Asset Sale. See
Sale Motion (Docket No. 13).

18. On September 8, 2009, New Cynergy entered its Notice of Appearance in the
Cynergy Bankruptcy, submitting itself to the jurisdiction of this Court. See Notice of
Appearance and Demand for Notices and Papers (“New Cynergy’s Appearance”) (Docket No.
69).

19. On October 6, 2009, Moneris, the Term B Parties, and other creditors filed
objections to the proposed sale process and/or the treatment of Cure Amounts as defined in the
Sale Motion (the “Cure Objections”).2

20.  On October 9, 2009, this Court entered the Sale Order approving the Asset Sale as
contemplated in the APA and the Sale Motion. The Sale Order provided that the Debtors would

reserve an amount “sufficient to pay in full all Cure Amounts” (the “Cure Reserve”), including

2 See Objection by Moneris Solutions, Inc. to the Proposed Assumption and Assignment of Assumed Contracts and
Proposed Cure Amounts, dated October 6, 2010 (Docket No. 207); Objection of Term B Parties and Second Lien
Parties to the Debtor’s Notice of Intent to Assume And Assign Certain Unexpired Leases and Executory Contracts
and Settling Cure Amounts, dated October 6, 2009 (Docket No. 204).
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the full amount of Reserve Funds withheld by the Debtors pursuant to active merchant
processing agreements. See Sale Order at p. 13 (Docket No. 258).

21.  The Sale Order also contained a retention of jurisdiction clause, whereby the
Court retained jurisdiction to “among other things, interpret, implement, and enforce the terms
and provisions of the [Sale Order], the APA...and the Assumed Contracts,’... including but not
limited to, retaining jurisdiction to...compel distributions from the Cure Reserve.” See Sale
Order at p. 25.

22.  Furthermore, the Sale Order states that, upon closing of the sale, New Cynergy
will have assumed and assigned the merchant processing agreements. Sale Order at p. 25, §11.
The Merchants’ Merchant Agreements were assumed and assigned by New Cynergy. See
Settlement Order, Ex. B (Docket No. 93 5.

23.  In accordance with the terms of the Sale Order and in response to the Cure
Objections, the Debtors established an escrow (the “Cure Escrow”) to hold the funds necessary
to satisfy the Cure Reserve. With the establishment of the Cure Escrow, the Asset Sale closed on
October 26, 2009 (the “Closing Date”), with New Cynergy assuming. CD Liquidation’s
obligations under each merchant processing agreement.

24. On June 2, 2010, the Debtors, New Cynergy, Harris/Moneris, the Term B Parties,

and the Term A Parties entered into the Settlement Term Sheet (the “Term Sheet”), whereby the

3 As defined by the APA, the “Assumed Contracts” include “all Contracts, including, without limitation...any
merchant agreements, whether active, inactive or cancelled.”

4 Six of the seven Merchant Agreements are expressly included in Exhibit B of the Settlement Order. The Merchant
Agreement for ColoSlim - MID: 3899000001081031 — is not found expressly included. However, Merchants
believe the ColoSlim Merchant agreement was assumed and assigned by New Cynergy because said agreement was
not included on the Excluded Liabilities schedule of the APA. See Ex. B, Schedule 2.2(d).
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parties settled a majority of the Cure Objections. See Term Sheet, attached hereto as Exhibit C.

25. On August 10, 2010, the Debtors filed their Motion for Entry of An Order
Approving, Pursuant to Section 105(4) of the Bankruptcy Code and Federal Rule of Bankruptcy
Procedure 9019, the Stipulation and Order Between and Among the Debtors, Harris, N.A.,
Moneris Solution, Inc., Term B Parties and Second Lien Parties, Term A Parties, Cynergy
Holdings, LLC, and Cynergy Data, LLC Regarding Reconciliation of Amounts Related to the
Rolling Reserve Funds and for Certain Related Relief (the “Settlement Motion™), whereby the
Debtors requested that this Court authorize the settlement as set forth in the Term Sheet. See
Settlement Motion (Docket No. 863).

26. In connection with the Settlement Motion, the Debtors produced a list of the
amounts withheld in the Cure Escrow pursuant to each rolling reserve account as of the Closing
Date (the “Cure Balance List”). See Settlement Motion, Ex. B. Importantly, the Cure Balance
List contained an accounting of the amounts withheld pursuant to each of the Merchants’ Rolling
Reserves. See Cure Balance List attached hereto as Exhibit D.

27.  The Settlement Motion also outlined a specific procedure whereby a merchant
could request the return of its reserve funds from New Cynergy (the “Merchant Repayment
Procedure”). Specifically, the Merchant Repayment Procedure provided that:

Merchants seeking return payment of a reserve, which was
designated as a Rolling Reserve and deposited into the Cure
Reserve as defined in the Sale Order, may contact a representative
at [New Cynergy] requesting such return in accordance with the
applicable merchant processing agreement. Payment of any such
reserve to a merchant is subject to the terms and conditions of the
applicable merchant processing agreement by and among the

merchant, the Debtors, [New Cynergy], as assignee, and Moneris.
Accordingly, a merchant with unfunded rolling reserves as of
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October 26, 2009 may proceed in accordance with its contractual

rights under an assumed merchant processing agreement to obtain

payment of funds remaining in the Settlement Escrow Account.
See Settlement Motion at p. 10; Ex. C at 11.

28.  On September 13, 2010, this Court granted the Settlement Motion through the
entry of the Settlement Order. See Settlement Order (Docket No. 935).

29. In the Settlement Order, this Court fully adopted and incorporated the terms and
conditions of the Term Sheet, which also included the Merchant Repayment Procedure. See
Settlement Order at p. 3.

30.  Additionally, the Settlement Order included a retention of jurisdiction clause,
which provided that “[t]his Court shall retain jurisdiction to the full extent permitted by law to

determine any disputes concerning or relating to the Settlement.” See Settlement Order at p. 3.

C. New Cynergy’s Current Withholding

31. As of January 10, 2010, New Cynergy unilaterally terminated each of the
Merchant Agreements, triggering New Cynergy’s assumed obligations to remit payment to each
Merchant on or before the Post-Termination Repayment Period as provided therein.

32.  The final Post-Termination Repayment Period expired on October 7, 2010, 270
days after the final Merchant Agreement was terminated, and the final chargeback received in
connection with any of the Merchants’ accounts was issued on May 31, 2010.

33.  However, to date, and despite demand, New Cynergy has yet to release any of the
Merchants’ Reserve Funds.

34.  Specifically, in accordance with the Merchant Repayment Procedure, the

Merchants have made numerous requests to New Cynergy for the release of their respective
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Reserve Funds, which collectively total $197,656.90. New Cynergy agreed to release certain
funds withheld pursuant to a single, unrelated Eden merchant agreement, but has ignored every
other request by the Merchants.’

35.  Recently, the Merchants delivered a letter to New Cynergy’s ISO Compliance
Manager, Danette G. Smith, requesting repayment of the entire amount of collective Reserve
Funds. See Merchants’ Letter dated April 22, 2011, attached hereto as Exhibit E. New Cynergy
similarly ignored this request.

III. RELIEF REQUESTED

36. By this Motion, the Merchants seek entry of an order (i) compelling New
Cynergy to comply with the Merchant Repayment Procedure and its obligations under the
Merchant Agreements, the APA, the Sale Order, and the Settlement Order; and (ii) directing the
disbursement of $197,656.90 in the Merchants’ collective Reserve Funds, which are currently
withheld in connection with each Merchant’s Rolling Reserve, and which rightfully belong to
each respective Merchant pursuant to its contractual rights under each Merchant Agreement.

IV. JURISDICTION

A. Subject Matter Jurisdiction

37.  This Court has proper subject matter jurisdiction to hear the dispute outlined in
this Motion as a “core proceeding” under 28 U.S.C. § 157(b)(2)(N). This Court “may hear and
determine...all core proceedings arising under title 11, or arising in a case under title 11...and

may enter appropriate orders and judgments.” 28 U.S.C. §157(b)(1); In re Resorts Int’l, Inc., 372

> Eden requested the release of its Reserve Funds withheld pursuant to MID: 3899000001139193 in a letter dated
January 24, 2011 and again in a letter dated March 25, 2011. Both letters were ignored by New Cynergy.
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F.3d 154, 162 (3d Cir. 2004). As such, the District of Delaware has previously held that “Orders
granting the sale of assets . . . are core proceedings.” In re FormTech Industries, LLC, 439 B.R.
352, 357 (Bankr. D. Del. 2010) (citing 28 U.S.C. § 157(b)(2)(N)). More to this point, the
“eJnforcement and interpretation of orders issued in core proceedings are also considered core
proceedings within the bankruptcy court’s jurisdiction.” Id. (emphasis added); see also Travelers
Indemn. Co. v. Bailey, 129 S.Ct. 2195, 2205 (2009) (“the Bankruptcy Court plainly ha[s]
jurisdiction to interpret and enforce its own prior orders.”); In re Trans World Airlines, Inc., 278
B.R. 42, n.16 (Bankr. D. Del. 2002) (“[C]ore proceedings under § 157(b)(2)(N) are those which
arise from, concern, or have some impact on orders approving the sale of property”).

38. By way of this Motion, the Merchants are asking this Court to enforce its prior
rulings under the Sale Order and the Settlement Order. The Sale Order approved the APA, and
thus confirmed the sale of property, the assignment of the Merchant Agreements, and the
assignment of all obligations therein to New Cynergy. See Sale Order at p. 15. Additionally, in
the Settlement Order, this Court adopted the Merchant Repayment Procedure, which outlined the
steps for collecting payments from New Cynergy. In this sense, the Sale Order and Settlement
Order did not merely confirm the sale of assets and assignment of contracts to New Cynergy; the
bankruptcy court also set the parameters of how the Merchants should be paid, and the
bankruptcy court retains the power to enforce both orders where a party does not comply. See In
re FormTech Industries, LLC, 439 B.R. at 357. Accordingly, the Merchants ask this Court to
“give effect to its previous sale orders,” which render this a core proceeding. In re Allegheny
Health Educ. & Research Found., 383 F.3d 169, 175-76 (3d Cir. 2004). In other words, the

dispute at issue in this Motion specifically “arise[s] from” the Court’s orders concerning the
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Merchant Agreements and the payment procedures. See In re Trans World Airlines, Inc., 278
B.R. at n.16. Because the Merchants are asking the Court to enforce its Sale Order and
Settlement Order, this is a “core proceeding” under 28 U.S.C. § 157(b)(2)(N).

39. In addition, as evidenced by the Sale Order and the Settlement Order, this Court
recognized its retention of subject matter jurisdiction to decide this matter. Specifically, pursuant
to the Sale Order, the Court provided that it “retains jurisdiction, pursuant to its statutory powers
under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and enforce the terms
and provisions of ...the APA... and the Assumed Contracts...including but not limited to,
retaining jurisdiction to...compel distributions from the Cure Reserve.” See Sale Order at p. 25.
Similarly, in the Settlement Order, the Court provided that it “shall retain jurisdiction to the full
extent permitted by law to determine any disputes concerning or relating to the Settlement.” See
Settlement Order at p. 13. In this Motion, the Merchants are asking this court to enforce, infer
alia, the APA and the Merchant Agreements (as “Assumed Contracts”) in a dispute that concerns
and relates to the Sale Order and the Merchant Repayment Procedure of the Settlement Order.
Accordingly, this dispute falls squarely within the Court’s jurisdiction as contemplated under
either retention of jurisdiction clause.

B. Personal Jurisdiction

40.  This Court has proper personal jurisdiction over New Cynergy, as it entered into
the APA and previously entered an appearance in the Cynergy Bankruptcy. Specifically, a party
consents to the bankruptcy court’s jurisdiction when it enters into an asset purchase agreement
with a debtor-in-possession. In re Victor Dye Works, Inc., 48 B.R. 943, 946 (Bankr. D. Pa.

1985) (“The general principle of law . . . that one who contracts with a trustee or receiver in
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bankruptcy contracts with the court itself and submits himself to the jurisdiction of that court for
all purposes flowing out of the contract is well supported.”) (internal quotations omitted); see
also In re Rouge Indus., Inc., 326 BR. 55, 60 (Bankr. D. Del. 2005); Edgcomb Metals Co. v.
Eastmet Corp., 89 B.R. 546, 550 (Bankr. D. Md. 1988). In the instant matter, New Cynergy
entered into the APA with the Debtors, and the APA specifically provides that New Cynergy
“irrevocably and unconditionally consent[s] to submit to the jurisdiction of the Bankruptcy Court
for any litigation arising out of or relating to [thie APA].” See Ex. B at § 12.6. Accordingly, this
Court has personal jurisdiction over New Cynergy, as this is a dispute flowing out of New
Cynergy’s assumption of the Merchant Agreements under the APA.

41.  Even assuming, arguendo, that New Cynergy’s status as a party to the APA is not
sufficient for this Court to retain personal jurisdiction, proper personal jurisdiction over New
Cynergy was obtained after New Cynergy submitted itself to the jurisdiction of this Court by
entering an appearance in the Cynergy Bankruptcy on September 8, 2009. See New Cynergy’s
Appearance (Docket No. 69).

V. ANALYSIS

42.  The issue presented in this Motion is whether the Merchants are entitled to an
order of this Court compelling New Cynergy to release the entire amount of withheld Reserve
Funds based on: (1) New Cynergy’s obligations under the assumed Merchant Agreements; (2)
New Cynergy’s obligations under the APA and the Sale Order; and (3) by virtue of the Merchant
Repayment Procedure adopted by this court and incorporated into the Settlement Order. The
entry of such an order is necessary for the reasons set forth below:

43. Pursuant to the APA and this Court’s authorization and direction in the Sale
13



Order, New Cynergy expressly assumed responsibility for all contractual obligations arising
from the Merchant Agreements, including the Post-Termination Repayment Obligation owed to
each Merchant. See Ex. B at p. 10-11, 92.3; Sale Order at p. 20.

44, In connection therewith, upon termination of a Merchant Agreement, New
Cynergy owed the Merchant a contractual duty to release the full amount of any withheld
Reserve Funds on or before the expiration of the corresponding Post-Termination Repayment
Period.

45. Similarly, pursuant to the Settlement Order and the Merchant Repayment
Procedure established by this Court, New Cynergy was ordered to comply with the terms and
conditions of each Merchant Agreement and release each Merchant’s Reserve Funds upon
request.

46.  Hence, when New Cynergy arbitrarily terminated the Merchant Agreements and
refused to return any of the Merchants’ Reserve Funds on or before the expiration of the Post-
Termination Repayment Period, New Cynergy breached: (1) its obligations under each Merchant
Agreement; (2) its fiduciary duties owed to each Merchant; (3) its obligations under the APA;
and (4) its obligations under the Sale Order.

47.  Likewise, when New Cynergy ignored the Merchants’ requests for repayment and
continued to wrongfully withhold the Reserve Funds, New Cynergy disregarded the Merchant
Repayment Procedure in violation of this Court’s Settlement Order.

48.  As of the date of this Motion, New Cynergy has yet to release any of the
Merchant’s Reserve funds and remains in wrongful possession of $197,656.90, collectively owed

to the Merchants. A full accounting of the specific amount owed to each Merchant is set forth in
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the Merchant Rolling Reserve Breakdown, attached hereto as Exhibit F.

49.  This continued withholding is groundless and egregiously exceeds the Post-
Termination Repayment Period. Specifically, more than 480 days have passed since New
Cynergy’s termination of the final Merchant Agreement, the processing of the final card
transaction, or the final transmission of a sales draft. Additionally, more than 340 days have
passed since the last chargeback was received on any of the Merchants’ accounts.

50.  Based on New Cynergy’s refusal to comply with its contractual obligations and its
disregard for the procedures set forth by the Court, the Merchants ask that this Court give effect
to its previous rulings and enter an order (i) compelling New Cynergy to comply with the
Merchant Repayment Procedure and its obligations under the Merchant Agreements, the APA,
the Sale Order, and the Settlement Order; and (ii) directing the disbursement of $197,656.90 in
the Merchants’ collective Reserve Funds.

VI. NOTICE

51.  Notice of this Motion has been given to the Office of the United States Trustee
and those requesting service pursuant to Rule 2002.

WHEREFORE, By this Motion, the Merchants seek entry of an order (i)
compelling New Cynergy to comply with the Merchant Repayment Procedure and its obligations
under the Merchant Agreements, the APA, the Sale Order, and the Settlement Order; (ii)
directing the disbursement of $197,656.90 in Reserve Funds, which are currently withheld in
connection with the Merchants’ Rolling Reserves and rightfully belong to the Merchants

pursuant to their contractual rights under the Merchant Agreements.
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Date:

Respectfully submitted this 17th day of May, 2011.

May 17, 2011

PHILLIPS, GOLDMAN & SPENCE, P.A.

Jrfe )

Lisa C. McLaughbin, Esqlw
Stephen W. Spence, Esquire (#2033)
Stephen A. Spence, Esquire (#5392)
1200 North Broom Street
Wilmington, DE 19806

Telephone: 302.655.4200

Facsimile: 302.655.4210
lcm@pgslaw.com

sws@pgslaw.com

sas@pgslaw.com

-and-

BERG HILL GREENLEAF & RUSCITTI LLP

Giovanni M. Ruscitti, Esquire
1712 Pearl St

Boulder, CO 80302

(303) 402-1600
gmr@bhgrlaw.com

Counsel for the Merchants
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
Inre Chapter 11
Case No. 09-13038 (KG)
Jointly Administered
Ref. Docket Nos. 258 7 935
Objection Deadline: 6/17/2011
Hearing Date: 6/24/2011 at 11:00 AM.

CD LIQUIDATION CO., LLC, f/k/a
CYNERGY DATA, LLC, et al.,

N’ N N N e e

Debtors.
NOTICE OF MOTION

Eden Cosmetics, LLC, Total Mobile Control, LLC, Natural Body Scapes, LLC, and Buyers
Advantage Solutions, Inc.(collectively, the “Merchants”), through their undersigned counsel, have
filed a motion to force Cynergy Holdings, LLC to comply with the Order Pursuant to 11 U.S.C. §§
105(a), 363 and 365 and Federal Rules of Bankruptcy Procedure 2002, 6004 and 6006 Authorizing
and Approving (A) the Sale of Transferred Assets Free and Clear of Liens and Encumbrances and
(B) Assumption and Assignment of Certain Executory Contracts and Unexpired Leases (Docket No.
258) and the Order Approving, Pursuant to Section 105(A) of the Bankruptcy Code and Federal Rule
of Bankruptcy Procedure 9019, the Settlement Between and among the Debtors, Harris, N.A.,
Moneris solutions, Inc., Term B Parties and Second Lien Parties, Term A Parties, Cynergy
Holdings, LLC and Cynergy Data, LLC Regarding Reconciliation of Amounts Related to the Rolling
Reserve Funds and for Certain Related Relief (Docket No. 935), and directing New Cynergy to
disburse $197,656.90 to the Merchants (the “Motion”).

You are required to file a response to the Motion on or before June 17, 2011.

At the same time, you must also serve a copy of the response upon Movant’s counsel:

Lisa C. McLaughlin, Esquire (#3113) Giovanni M. Ruscitti, Esquire
Stephen W. Spence, Esquire (#2033) Berg Hill Greenleaf & Ruscitti LLP
Stephen A. Spence, Esquire (#5392) 1712 Pearl Street

Phillips, Goldman & Spence, P.A. Boulder, CO 80302

1200 North Broom Street

Wilmington, DE 19806

HEARING ON THE MOTION WILL TAKE PLACE ON JUNE 24, 2011 AT 11:00 A.M.
BEFORE THE HONORABLE KEVIN GROSS, U.S. BANKRUPTCY COURT, 824 NORTH
MARKET STREET, 6TH FLOOR, COURTROOM 3, WILMINGTON, DE 19801.

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT
MAY GRANT THE RELIEF DEMANDED BY THE MOTION WITHOUT FURTHER NOTICE
OR HEARING.



Date: May 17, 2011

PHILLIPS, GOLDMAN & SPENCE, P.A.

N e,

Lisa CMLaugfin, Esquire (#
Stephen W. Spence, Esquire (#2033)
Stephen A. Spence, Esquire (#5392)
1200 North Broom Street
Wilmington, DE 19806

Telephone: 302.655.4200

Facsimile: 302.655.4210

lcm slaw.com

SWS slaw.com

sas slaw.com

-and-

BERG HILL GREENLEAF & RUSCITTI LLP
Giovanni M. Ruscitti, Esquire

1712 Pearl St

Boulder, CO 80302

(303) 402-1600

gmr@bhgrlaw.com

Counsel for the Merchants



CERTIFICATE OF SERVICE

I, CELESTE A. HARTMAN, Senior Paralegal, do hereby certify that I am over the age of
18, and that on May 17, 2011, I caused a copy of the foregoing Motion Requesting a Court Order
Compelling Compliance with the Sale Order (Docket No. 258) and the Settlement Order (Docket
No. 935) to be served on all those parties receiving service by the Court’s ecf notification and on
all parties on the attached list via U.S. First Class Mail.

Under penalty of perjury, I certify the foregoing to be true and correct.

Uil Xty

CELESTE A. HARTMAN




NIXON PEABODY LLP
MARK N BERMAN ESQ
437 MADISON AVE
NEW YORK NY 10022

PEPPER HAMILTON LLP
DAVID B STRATTON ESQ
1313 MARKET ST STE 5100
HERCULES PLZ
WILMINGTON DE 19899-1709

KURTZMAN CARSON CONSULTANTS LLC
CYNERGY CLAIMS PROCESSING CENTER
2335 ALASKA AVE
EL SEGUNDO CA 90245

ANDRES ORDONEZ
PO BOX 638
ALPHARETTA GA 30009

BARNES & THORNBURG LLP
DAVID M POWLEN
1000 N WEST ST STE 1200
WILMINGTON DE 19801

'BUCHANAN INGERSOLL & ROONEY PC
MARY F CALOWAY
1105 N MARKET ST STE 500
WILMINGTON DE 19801

CYNERGY DATALLC
LORRAINE B OSSOLINSKI!
1270 AVENUE OF THE AMERICAS STE
2340
NEW YORK NY 10020

DELAWARE SECRETARY OF STATE
DIVISION OF CORPORATIONS FRANCHISE
TAX
PO BOX 7040
DOVER DE 19903

FIRST DATA
MARTY SASS
6902 PINE ST PS 11
OMAHA NE 68106-2855

GODWIN RONQUILLO PC
DONALD E GODWIN
1201 ELM ST STE 1700
RENAISSANCE TOWER
DALLAS TX 75270

NIXON PEABODY LLP
DENNIS J DREBSKY ESQ
437 MADISON AVE
NEW YORK NY 10022

PEPPER HAMILTON LLP
EVELYN J MELTZER ESQ
1313 MARKET ST STE 5100
HERCULES PLZ
WILMINGTON DE 19898-1709

AKERMAN SENTERFITT LLP

ATTN SUSAN F BALASCHAK

335 MADISON AVE STE 2600
NEW YORK NY 10017

ASHBY & GEDDES PA
GREGORY A TAYLOR ESQ
500 DELAWARE AVE 8TH FL
PO BOX 1150
WILMINGTON DE 19899

BODMAN LP
MARC M BAKST
1901 ST ANTOINE ST 6TH FL AT FORD
FIELD
DETROIT MI 48226

CAPITAL ONE BANK
A/C NO 5224006733
20 02 FRANCIS LEWIS BLVD
CLEARVIEW BRANCH
WHITESTONE NY 11357

DANIEL B FAIZAKOFF PC
DANIEL B FAIZAKOFF
750 3RD AVE FL 29
NEW YORK NY 10017-2710

DELAWARE SECRETARY OF THE
TREASURY
PO BOX 7040
DOVER DE 19903

FOX ROTHCHILD LLP
MICHAEL G MENKOWITZ ESQ
2000 MARKET ST 10TH FL
PHILADELPHIA PA 19103-3291

GODWIN RONQUILLO PC
JON BERNARD SCHWARTZ
1201 ELM ST STE 1700
RENAISSANCE TOWER
DALLAS TX 75270

NIXON PEABODY LLP
LEE HARRINGTON ESQ
437 MADISON AVE
NEW YORK NY 10022

PEPPER HAMILTON LLP
JOHN H SCHANNE I ESQ
1313 MARKET ST STE 5100
HERCULES PLZ
WILMINGTON DE 19899-1709

AKERMAN SENTERFITT LLP
MARTIN BURKETT
ONE SE 3RD AVE 25TH FL
MIAMI FL 33131

ASHBY & GEDDES PA
KAREN B SKOMORUCHA ESQ
500 DELAWARE AVE 8TH FL
PO BOX 1150
WILMINGTON DE 19899

BODMAN LP
ROBERT J DIEHL JR
1901 ST ANTOINE ST 6TH FL AT FORD
FIELD
DETROIT Mi 48226

COMMONWEALTH OF PENNSYLVANIA
DEPT OF LABOR & INDUSTRY
CALVIN WILDER FOR DENISE A MERTZ
READING BANK. & COMPLIANCE UNIT
625 CHERRY ST RM 203
READING PA 19602-1184

DELAWARE DEPT OF JUSTICE
ATTN STUART DROWOS
DEPUTY ATTORNEY GENERAL
820 N FRENCH ST 6TH FL
WILMINGTON DE 19801

FIRST DATA
PO BOX 2025
ENGLEWOOD CO 80150

FRENCH & HAMILTON
CHARLES M HAMILTON
1011 SURREY DR NO 200
FLOWER MOUND TX 75202-4234

GODWIN RONQUILLO PC
R ALAN YORK
4 HOUSTON CTR
1331 LAMAR STE 1665
HOUSTON TX 77010



GODWIN RONQUILLO PC
STEFANIE K MAJOR
1201 ELM ST STE 1700
RENAISSANCE TOWER
DALLAS TX 75270

HUNTON & WILLIAMS LLP
ANDREW KAMENSKY
1111 BRICKELL AVE STE 2500
MELLON FINANCIAL CTR
MIAMI FL 33131

INTERNAL REVENUE SERVICE
ED LAUBACH ESQ
OFFICE OF CHIEF COUNSEL
1000 LIBERTY AVE RM 112
PITTSBURGH PA 15222

JAGER SMITH PC
STEVEN C REINGOLD ESQ
1 FINANCIAL CTR
BOSTON MA 02111-0000

KLESTADT & WINTERS LLP
TRACY L KLESTADT ESQ
570 FASHION AVE FL 17
NEW YORK NY 10018-1624

LAW OFFICES OF MITCHELL € SHAPIRO
MITCHELL C SHAPIRO
15 CUTTER MILL RD NO 207
GREAT NECK NY 11021

MILBANK TWEED HADLEY & MCCLOY LLP

ATTN GREGORY A BRAY
601 S FIGUEROA ST 30TH FL
LOS ANGELES CA 90017

MORRIS NICHOLS ARSHT & TUNNELL LLP
DEREK C ABBOTT
1201 N MARKET ST
PO BOX 1347
WILMINGTON DE 19801

OFFICE OF THE UNITED STATES
TRUSTEE DELAWARE
THOMAS PATRICK TINKER
844 KING ST STE 2207
LOCKBOX 35
WILMINGTON DE 19801

PACHULSKI STANG ZIEHL & JONES LLP
MARK M BILLION
919 N MARKET ST 17TH FL
PO BOX 8705
WILMINGTON DE 19801

HIERSCHE, HAYWARD, DRAKELEY &
URBACH PC
JASON M KATZ
15303 DALLAS PKWY STE 700
ADDISON TX 75001

HUNTON & WILLIAMS LLP
CRAIG V RASILE
111 BRICKELL AVE STE 2500
MIAMI FL 33131

JAGER SMITH PC
BRUCE F SMITH ESQ
1 FINANCIAL CTR
BOSTON MA 02111-0000

JONES DAY
PEDRO A JIMENEZ
222 E41ST ST
NEW YORK NY 10017

LANDIS RATH & COBB LLP
ADAM G LANDIS
919 MARKET ST STE 1800
WILMINGTON DE 19801

LEWIS AND ROCA LLP
SCOTT K BROWN ESQ
40 N CENTRAL AVE STE 1900
PHOENIX AZ 85004

MILBANK TWEED HADLEY & MCCLOY LLP

LENA MANDEL
1 CHASE MANHATTAN PLZ
NEW YORK NY 10005

MUNCK CARTER LLP
J ROBERT ARNETT 1
600 BANNER PLACE TOWER
12770 COIT RD
DALLAS TX 75251

OFFICE OF THE US ATTORNEY GENERAL
JOSEPH R BIDEN il
CARVEL STATE OFFICE BUILDING
820 N FRENCH ST
WILMINGTON DE 19801

PACHULSKI! STANG ZIEHL & JONES LLP
TIMOTHY P CAIRNS
919 N MARKET ST 17TH FL
PO BOX 8705
WILMINGTON DE 19801

HIERSCHE, HAYWARD, DRAKELEY &
URBACH PC
RUSSELL W MILLS
15303 DALLAS PKWY STE 700
ADDISON TX 75001

INTERNAL REVENUE SERVICE
CENTRALIZED INSOLVENCY OPERATION
PO BOX 21126
PHILADELPHIA PA 19114-0326

JAGER SMITH PC
MICHAEL J FENCER ESQ
1 FINANCIAL CTR
BOSTON MA 02111-0000

KLESTADT & WINTERS LLP
JOSEPH C CORNEAU ESQ
570 FASHION AVE FL 17
NEW YORK NY 10018-1624

LANDIS RATH & COBB LLP
WILLIAM E CHIPMAN JR
919 MARKET ST STE 1800
WILMINGTON DE 19801

MESSANA ROSNER & STERN LLP
FREDERICK B ROSNER
1000 N WEST ST STE 1200
WILMINGTON DE 19801

MORRIS NICHOLS ARSHT & TUNNELL LLP

CURTIS S MILLER
1201 N MARKET ST
PO BOX 1347
WILMINGTON DE 19801

MUNCK CARTER LLP
ZAHARA ALARAKHIA
600 BANNER PLACE TOWER
12770 COIT RD
DALLAS TX 75251

PACHULSKI STANG ZIEHL & JONES LLP
LAURA DAVIS JONES
919 N MARKET ST 17TH FL
PO BOX 8705
WILMINGTON DE 19801

PAUL HASTINGS JANOFSKY & WALKER
LLP
515 S FLOWER ST 20TH FL
LOS ANGELES CA 90071



PAUL HASTINGS JANOFSKY & WALKER
LLP
JESSE H AUSTIN Il ESQ
600 PEACHTREE ST NE STE 2400
ATLANTA GA 30308

PICK & ZABICKI LLP
DOUGLAS J PICK ESQ
369 LEXINGTON AVE 12TH FL
NEW YORK NY 10017

POLSINELLI SHUGHART PC
JUSTIN K EDELSON ESQ
222 DELAWARE AVE STE 1101
WILMINGTON DE 19801

PROSKAUER ROSE LLP
ATTN PETER J ANTOSZYK
1 INTERNATIONAL PL
BOSTON MA 02110-2600

RICHARDS LAYTON & FINGER PA
DREW G SLOAN
ONE RODNEY SQ
920 N KING ST
WILMINGTON DE 19801

STATE OF DELAWARE DIVISION OF
REVENUE
RANDY R WELLER
820 N FRENCH ST 8TH FL
CARVEL STATE BUILDING
WILMINGTON DE 19801-0820

TORYS LLP
ATTN ALISON D BAUER
237 PARK AVE
NEW YORK NY 10017

UNITED STATES ATTORNEY GENERAL
ERIC HOLDER ESQ
UNITED STATES DEPARTMENT OF
JUSTICE
950 PENNSYLVANIA AVE NW
WASHINGTON DC 20530

WHITFIELD & EDDY PLC
JONATHAN KRAMER
317 6TH AVE STE 1200
DES MOINES IA 50309-4195

PAUL HASTINGS JANOFSKY & WALKER
LLP
KRISTINE SHRYOCK ESQ
75 E 55TH ST
NEW YORK NY 10022-3205

PIPELINE DATA INC
SHELIA CORVINO
4400 N POINT PKWY
ALPHARETTA GA 30022

POTTER ANDERSON & CORROON LLP
R STEPHEN MCNEILL ESQ
HERCULES PLZ 6 TH FL
1313 N MARKET ST
WILMINGTON DE 19801

PROSKAUER ROSE LLP
SCOTT K RUTSKY
1585 BROADWAY

NEW YORK NY 10036

RICHARDS LAYTON & FINGER PA
ROBERT J STEARN JR
ONE RODNEY SQ
920 N KING ST
WILMINGTON DE 19801

STEVENS & LEE PC
ALEC P OSTROW
485 MADISON AVE

NEW YORK NY 10022

U S ATTORNEYS OFFICE
ELLEN W SLIGHTS ESQ
1007 ORANGE ST STE 700
THE NEMOURS BUILDING
WILMINGTON DE 19899-2046

WALLER LANSDEN DORTCH & DAVIS LLP

DAVID E LEMKE ESQ
511 UNION ST STE 2700
NASHVILLE TN 37219

PAUL HASTINGS JANOFSKY & WALKER
LLP
PETER BURKE ESQ
515 S FLOWER ST 20TH FL
LOS ANGELES CA 90071

POLSINELLI SHUGHART PC
CHRISTOPHER A WARD ESQ
222 DELAWARE AVE STE 1101
WILMINGTON DE 19801

POTTER ANDERSON & CORROON LLP
THERESA V BROWN-EDWARDS ESQ
HERCULES PLZ 6TH FL
1313 N MARKET ST
WILMINGTON DE 19801

RICHARDS LAYTON & FINGER PA
DANIEL J DEFRANCESCHI
ONE RODNEY SQ
920 N KING ST
WILMINGTON DE 19801

SECURITIES & EXCHANGE COMMISSION
MARK SCHONFELD
NEW YORK REGIONAL OFFICE
3 WORLD FINANCIAL CTR
NEW YORK NY 10285

SWEDELSON & GOTTLIEB
ATTN ALYSSA KLAUSNER
11900 W OLYMPIC BLVD STE 700
LOS ANGELES CA 90064

U S DEPARTMENT OF JUSTICE
JAN M GEHT ESQ TRIAL ATTORNEY
TAX DIVISION
PO BOX 227
WASHINGTON DC 20044

WALLER LANSDEN DORTCH & DAVIS LLP
KATIE G STENBERG ESQ
511 UNION ST STE 2700
NASHVILLE TN 37219



Exhibit “A”



* PRIV TAL Merchantit:

O New Location O
PAYMENTS

Sales Code:

BUSINESS INFORMATION

Name of Gwnership Entity {Legal Name):
EDEN CoSMETICS, LLC

Corporate / Biling Address:

015 LingLestow s Y, W 254

Name of Business (Doing Business As / Same as Signage):

Location Address (Attach Additional Locations - No PG, Box):
M4 N, CAMERON ST 476 3

City: ”A’QQ\SB\JQG |Stale:PA ll’xp: 2 City: H/(’EQ\SBUQG Stale:PA IZip: (71083
Telephene #: 26(9"5“" 8‘?‘-]0! Federal Tax ID: th '2"107521 Telephone #: 3("{9“—5}"{"‘8?1{9 Fax #; <17 - 2’?)’6‘?7_7
Web Address: ‘

E 4 Address:
HITPy/f RoeviEn, MINERALELEMENTSBYEDeN. oM . | = o CATHY @ EDEN- CoOSMENCS .COMA
Have you been placed on the ‘CTMF (Combined Terminated Merchent Fle)? (1 Yes o | Heve you ever dedlared bankrupicy? O Yes (UG

Haw long in present business? Years INCOoRPORATED {J Must Chogse One Mating Address: Morpurate Address O Location Address
Months 3.3-0% Attenlio: CATHY  BURGER ~6BAY
OWRNERS OR OFFICERS {Ownership must be equal to or grealer than 50%4)
Titke: Percent Qwnership:
e PD-ESIDE'NT' cent Cemership 100 9%
Last Name: First Name: Midagle Initial: Diate of Birth: {mam/ :

m 802552 . GR#’(\} C&-‘—H\l | idale Initia A e o {mm/ddfypy) 0%+ 20. 1452
Resldence Address: 18 aTINE R | Danwinr& Siale: DA | 7P 1782
Resid Tel. Mo.: S5 #: Driver's Lic. #: 3

esidence ] 5-]0_‘13-7__35’0 [ “"7"‘“"’7282- l nver's Lic 15 qzs ‘,’-]7 |State. PA
Tule: Percent Dwnership: [
Last Name: l First Name; l Middle Initial: | Date of Birth: (mm/ddfyyy):
Residence Address: l City; State: ] Zip:
lesidence Tel. No.: I BEEH | Driver's Lic. #: State:
BUSINESS PROFILE . " SALES PROFILE
Type of Ownership: WMerchant Type: Visa/MasterCard Sales Profile (he accurate):
O Sole Praprietorship 0O Parnership 00 Not for Profit O Retail Card Swipe: %
m/ljmhed Liabifity Company O Corporetion O PAorPC O Restaurant 0.0
0 Lodging Manuwal Key Entry with Imprint, Card Present: 0.0 ®
SIC Code: i

T ofGuads soc: VN 7Y PRoWiers E 0 Senvice Mai Qrder / Telephane Drder: m

- a Mam ® ' 0.0
Do you currently accept Visa/MasterCard? 17 Yes (& Fo O Intemet internet: ! DO 00 %

- O Home Based

Name of Current Procassor: O Other 100 Total 100%
Average G.C. Ticket Size: § LIO Average C.C. Monthly Volume: § 5 0 l 600 Total Sa!es/mth: 1 s 1) [ OO

Each person centifies that the average ticket size and sales volume indicated is zccurate and &

grees that any transaction or menthly volume that exceeds either of the abave amounts could result in
delayed end/or withheld settlement funds,

TRAOE / REFERENCES .

Neme  PADICAL COSMETICS. LU, Conact: _ FenTort BATZTIMNATH
Addess  Z50 COMSTOC K 5'\/,, New REBUNSWICOC NT' qu@l Phone Number: =72 9 222-91387
Name; Contatt:

Address: Phone Number:

ELECTRONIC DEBIT / CREOIT AUTHORIZATION

Merchant authorizes Processor or Bank 1o present Automsted Clearing House credits, Aulomated Clearing House debils, wire Wransfers or depository Uansfer checks ta and from the following account and
to and from any other account for which Frocesser or Bank ere authorized to pedorm such functions under the Berchant Pracessing Agreement, for the purposes set forth in the Merchant Processing
Agreement. This autherization extends to such entries in said acoount conceming lease, renta) or purchase agreements for POS terminals and/or accompanying equipment and/or check guarantee fees
and amounts due for suppies and materials, This Automated Clearing House euthorization cannat be revoked until all Merchant obkgations under this Agreament sre setisfid, and Merchant gives Cynergy
Dala waitien notice of revocation. INVESTIGATIVE/CONSUMER REPORT: an investigative or consumer report may be made in connection véh appcation, Merchant autherizes Bank or any of its
agents 1o Investigale the references provided or any other sietements or data obtained from Merchant, from any of the undersigned indvidual credit or fnandial responsiolty. You have right, upan
wAitlen request, fo a complete and accurete disdosure of the nature and scope of the invesigation requested.

Ao Wl CRASTONE Bake [BFME 0T oy fpgq R iRk ppe i oocyene g
::‘::r:(cx::“ Address: 12 MARKET ST City: HAQ?.\SBU% State: 'pA Zip: 17 LOL
must be TransH DDA

attached, Na, 03 1318‘71 O_}Hu- ,6&00151 1[5

CYNQZ/0S/APR Pavotal Paymients is a registered 1SO/MSP for Bank of America, NA., Chadotte, NC SE]—:' A’TTA-CHED FOR WIQ’UJG INSTRUC“Q?%ES




RATES

*se / MesterCerd Standard Retsit & High Rizk Retell Retes Meil / Phone / fmamel / Touchione Retes
derchant Chooses to Accept the Following: N Merchant Chooses to Accept the Following:
Visa CKCD [iscount Rate: 0.0 % | MC CKCD Discount Rate; 0.0 % [ Visa CKCD Discount Rate: % § MC CKCD Discount Rate: %
Visa C.C. Discourt Rate: 0.0 % | MasterCard C.C. Oiscount Rate: 0,0 % | Visa C.C. Discount Rate: % | MasterCard C.C. Discount Rate; %
VS/MC MID Qualfied {+) 0.0 % | VS/MC Non Quafed:(+) 0.0 &% | VS/MCMIO Quatified:(+} & | VS/MC Non Quekied(+) %
AMEX Discount Rate: 0.0 % | Discover Discount Rate: 0.0 % | AMEX Discount Rate: % | Discover Discount Rate: %
Fees: Fees!
VS/MC Transaction Fee: $ Perftem | VS/MC Trensaction Fea: $ Per ltem
Non-Bankeard Transaction Fee: $ Perltem | Non-Bankeard Transaction Fee: $ Per flem
Statement Fee: $ Monthly | Statement Fee: $ Monthly
Onfine Reporting Service: $ Monthly | Ontine Reporting Service: $ Monthly
Menthly Minimum: $ 25 Wonthly 5 Monthly Minimum: $ Monthly
Annugl Fee: ¢ Per Year | Annual Fea: $ Per Year
Debit (PiN-based) Transaction + Network Fees: $ Perltem | MO/TO/Internet Surcharge: $ Per ltem
AVS Surcharge: $ Per ltem | AVS Surcharge: $ Per ltem
EBT Transaction Fea: $ Pecltem ] Batch fFee: $ Per Batch
EBT Statement Fee: $ Monthly | Chergeback Fee: $ Per ltem
Balch Fee: $ Per Batch | ACH Reject Fee: $25 Per hem
Chargeback Fee: % 25 Perltem | Relrievel Fee: 45 Per ltem
ACH Relect Fae: $25 Pecltem | Valce Authorization Fee: $0,95 PerCsl
Retrieval Fee: §5 Porilem | Gateway Fee: $ Menthly
Voice Authorization Fee: $0.95 PerColl | Gatewsy Transaction Fee: $ Per liem
Terminal Protection Plan: $ Monthly  § Other (please specify):
Merchant Club: $ N Monthly
Gther (pleasa specity): i

1% @ primary inducement to Processor and Bank to enter int this Agreement, the undersigned Guarantor{s), by signing this Agreemen. jointly and severally, uncondiionally and irrevocably, personaly
gueranty the continuing fll snd feithfl performance and payment by Merchant of each of isAheir duties and ob¥galions Lo Processor and Bank under this Apreement or any other agresment cumently
in effec of in the future entered into between Merchant of its principals and Processor or Bank, as such egreements now exist or ere smended from time ta time, with or withowt notice. Guarantor{s)
understands further that Pracessor or Bank may procsed directly against Guarantor{s) without first exhausting thelr remedies against any other persan or entity responsible to it or any setury held by
Processor and Bank or Meschent. This guarenty will not be dscharged of affecled by the death of the undersigned, will bind e heirs, edminisirators, representatives and assigns, end may be enforced

by or for the benefit of any successor of Processar and Bank Guarantor (s} understend that the inducement to Processor and Bank to enter into this sgreement is considerstion for the guazanty, and that
this guaranty remains in ful force and effect even if the Guarantor(s) receive no additionsl benefit from the guarenty.

CATHY BURGCER-~-GRAY

Name of Personal Guarantor (please prin) Name of Co-Personal Guaranter (please priny)
MW Date: 57,/r/08 Date:
7 ki

Signatwre (me/ddiyyy)

By signing betow, | represent that the informatien | heve provided on this epplication is complete and sccurate and | authorize Americen Express Travel Related Services Company, bne. (American Bxpress™) to
verfy the information on this application and to receiva and exchanga information alsout me, inchiding, requesting reports from conswmer reporting agendies. | [ ask American Express whether of not a
consumer report was requested, American Express willtell me, end i American Bxpress received o report, American Bxpress will gve me the name and address of the egency that furnished it | understand
that upon American Express’ approval of the business enlity indicated above to actept the Amenican Express Card, the Terms and Condions for American Express®Card Acceptance (“Terms and Congitions™
wll be sent to such business entity along with 8 welcome letter, By accepting the American Express card for the purchase of goods andfor services, you agree to bs bound by the said Terms and Conditions.

Sigmtura.ﬁgéz;@'\) %4 — Date: ‘-(7/3,7/000'

Iagfeatoamzi};swveﬁ Netweork Cards. Discover Network wl deliver a starter Kt with my merchant servioes agreementond materdls, -
Signature MW J:/ / f;/ﬁ J) {mm/ddivyyy)

ot

Date:
ra ) FAN |
FOR AL COPORANIONS- CORPORAFERESOLUTION {/ ~~ — "™~ "~
The officer{s) identfied in numbers 1 end/or 2 below represent that each have the right and authority 1o executes the Merchant Processing Agreement on behalf of the Merchant
MERCHANT UNDERSTANDS THAT THIS AGREEMENT SHALL NDT TAKE EFFECT UNTIL MERCHANT HAS BEEN APPROVED BY BANK AND A MERCHANT NUMBER IS 1SSUED,

| HAVE READ AND UNDERSTAND THE TERMS OF THIS AGREEMENT, AS SET QUT ABOVE AND [N THE SUBSEQUENT MERCHANT PROCESSING AGREEMENT (COLLECTIVELY, AGREEMENT,
AS INDICATED BY MY SIGNATURE BELOW, | ACCEPT THE OFFER AS QUTLINED IN THE AGREEMENT,

EDEN (COSMETIcs, LLC Loz [Bruses :
7 #1 From Appﬁcatioﬁiqﬁatur’e 2/ J 1

“vint Legal Name of Merchant Business
#2 fFrom Application - Signature

Accepted by Pivotsl Payments, Inc.

Accepted by Processor Accepled by Benk of America, NA., Charlotie, NC

CYNOT/OB/APD Piwotsl Payments is 8 registered ISQ/MSP for Bank of America, NA, Charotte, NG 28




Mercham Processing Agreement

: Merchant Processing Agreement (CAgreement”) is emered imo on the Effective Date defined
wi3ection 13.A, below, between the business indicated on the Mercharg Appcation ("Mercham™
o “you'), Pvotal Payments, Inc. CPP7), Cynergy Data ('CD), BA Merchant Senvices, LLC.
("BAMS™) {CD and BA Merchant Senvces, LLC. are collectively refermed to as Processor), and
Bank of America, NA (Bank’).

Recitals
Merchant desires to accepl Debit Cards and/or Other Cards, as indicated on the Merchant
Application, vakdly issued by members of Visa USA, Inc. ("isa”) and MasterCard
International, Incorporeted ("MasterCard”). *Debit Cerd™ means &l \sa or MasterCard cands
issued by a non-U.S. bank, a Visa or MasterCard card that accesses a consumer's assel
acoount vAithin 14 days after purchase, induding but not imited to Visa or MasterCard issued
slored valus, prepald, payroll, EBT, gift, and consumer check cards, end debit cards validly
issued by the debit card networks indicated in Section 4.G below ("Debit Networks™), such
as onine (PIN-based) cards, "Other Cards” means all cards issued by a non-U.S. bank snd
afi Visa or MasterCard cards other than Debit Cards, induding but notfm'g&ed to busingss and
" consumer credi cards and business deb# cards. The category of card acceplance you have
indicated on the Merchant Application will collectively be referred 10 as "Cards”, Bank and
Processor desire to provide Card processing services 10 Merchant. Therefore, Merchanl,
Processor and Bank agree as follows:
Terms and Condnions
1. Honoring Cands.

A Without Discrimination. You wik honor, without discrimination, any Debit Card and/or Gther
Card, as indicated by you on the Merchant Application, properly tendered by a Cardholder,
“Cardholder™ means a person preserting a Card and purporting to be the person in whose
name the Card i issued. If you elect to accept ondy one of the card atteplance categories
bun leter submit a transaction from a card in e different calegory, you egrea that Pracessar end
Bank may process the transaclion and sssess the appropeiate fea, and that e terms of this
Agreement will apply 1o that ransaclion. You wil not estsbhish @ minfmum or maximum
transaciion amount as a condition for honoring e Cerd. Cardholders will be entitled to the
same services gnd retum privileges you extend to cash customers, and you vill not impose
any spedal conditions (undess permitted by the Card Assadiations) in connedtion with the
1cceplance of a Card. “Card Association” means Visa, MasterCard, Discover, American
Express, Japanese Credit Bureau, and/or a Debit Network, as applcable,

B. Cardholder Identfication. You wifl identity the Cerdholder and check the explration date and
signature on each Card, You will not honor arry Card : () the Csrd has expired; (i) the
signature on the sales draft does not commespond with the signature on the Card; (i8) the
account number embossed on the Gard does not match the account number on the Card's
magnelic strip {85 printed in glectrenic form) or the eccount number is Fsted on a cument
Hectronic Weming Buletin file, You may not require a Cardholder to provide personal
information, such as a home or business telephone rumber, a home or business address,
or a driver's license number as a condition for honoing a Card unless permitted under the
Lews snd Rules (defined in Section 14, below), You may not require a Caggholder to complete
a posteard or simiar device that Inchsdes the Candholder’s account number, Card expiration
date. signature, or any other Card eccount data in plain view when maied,

C. Card Recovery. You wil use your reasonable, best efforts to recover any Ceard: () on Msa Cards
if the primed four digits sbove the embossed acoount number o not match the first four
digis of the embossed account umber; (@ if you are advised by Processor or Bank (or a
designee) the issuer of the Card or the designated voice authorization center to retein it; (i) #
you have reasonable grounds to befieve the Card Is counterleft, irsudulent or stolen, or not
authorized by the Cardhoider; or (W) for MasterCard Cards, the embossed account mumber,
indent printed account number and or encoded account number do not agree or the Card
does not have a MesterCard hologram on the kewer fight comer of the Card face,

D. Surcharge:. You wik not add any amount to the posted prica of goods or services you offer as
a condition of paying with & Card, extept as permitted by the Rules. This paragraph does not
prohibit you from offering a discount from the stendard price 10 induce a persen to pay by
cash. check or simdar means rather than by using a Card.

E Retum Poicy. You Wi propery disclose to the Cardholder at the time of the Card lransaction
and in accondance with the Rules, any Emitation you have on accepting retumed merchandise.

F. No Claim Against Cardholder, You will not hawe ary daim agamst or right to receive payment
from a Cerdholder unless Frocessor and Bank refuses to etcept the Sales Draft (as defined in
Sedlion 3) or revokes a prior scceplance of the Sales Draft sfier receipt or a chargeback or
olherwise. You will not accept ey payments from & Cardholder relating to previous charges for
nerchandise or senvices induded in a Sales Dreft, and if you receve any such payments you
promptly will remil them ta Progessor and Bank,

G. Disputes With Cardhotder. AR disputes between you and sy Cardholder rekating to any Card
transaction wil be sefled between you and the Cerdholder. Nefther Processor or Bank bear
any responsiblity for such transactions.
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2, Authorization,

A Required on af Transaclions. You wil obtain a prior authorization for the tatel amourt of a
vransaction via electronic terminal or device before completing any transaction, end you wil not
process any transaction that has not been authorized, You wil foiow any insiructions received
during the awtharization process. Upon receipl of authorization you may consumemate only the
ransaction authorized and must nole on the Sales Draft the autherization number, Where

authorization is obtalned, you wll be deemed to warrant the true identity of the customer 25
the Cardholder.

B. Effect. Awthorizations are not 8 guaraniee of acteplance or payment of the Sales Orft
Authorizations do not walve any provisions of this Agreement or othenvise validate a fraudulent
transaction or a transaction involving the use of an expired Card.

C. Unreadable Magnetic Stripes. When you present Card transactions for authorization electro-
nically, and if your terminal is unable to read the magnetic slripe on the card, you wil
obtain an imprint of the card and the Cardholder's signature on the imprinted draft before
presenting the Sales Dreft to Processor and Bank for processing. Failure to do so may
result in the assessment of a ransaction surcharge on non-gualiying transactions.

3. Presentmem of Sales Drefts.

A Forms. You wil use a Sales Drafi ("Sales Draft’) or other form approved by Processor and
Bank to document each Cerd Urensaction. Each Sales Draft will be legibly imprinted with: (@
merchant's name, location and accourt number; (i) the information embossed on the Card
presented by the Cardhalder (efther electronically or manually, and truncated, if applicable);
{iii) the date of the transaction; (v) a brief description of the goods or services involved);
() the transsction authotization number; (v) the total smount of the sale including any
applicable texes, or credit transaction; and () adiacent to the signature ling, & notation
that all sales are final, f apphicable,

B. Signatures. Sales Drafts must be signed by the Cardholder unless the Card transaction is a
valid mai/ielephone order Card transaction, or PIN-based Debit Card transaction, which fuly
complies with the requirements set forth in this Agreement. You may not require the Cardholder
to sign the Sales Draft before you enter the final transaction ameunt in the Sales DrafL

C. Reproduction of Information. i the folowing information embossed on the Card and the
Merchant's name is not legibly imprinted on the Sales Dratt, you will legbly reproducs on the
Sales Draft before submitting i to Processor and Bank: (7) the Cardholder’s name; () eocount
number (runcated, if applicable); (i8) expiretion date end () the Merchant's name and place
of business. Additionally, for MasterCard {ransactions you wil legibly reproduce the name of
the Bank issuing the Card as it appears on the face of the Cord.

D. Delivery and Retention of Sales Drafts. You wil deliver a complete copy of the Sates Draft or
credit voucher to the Carditolder at the tme of the transaction. You will retain the “merchant
copy” of the Sales Draft or credt memorendum for at least 3 years folewing the date of
completion of the Cand transaction (or such longer period as the Rutes require).

E. Electronic Transmission. In using electronic auntherization and/or dats capture services,
you will enter the data related to a seles or credit transaction into a compurter terminal or
magnetic stripe reading terminal no later than the dose of business on the date the
trensadtion is completed (unless otherwise permitted by the Rules). Failure to do so may
resutt in the essessment of a transaction surcharge on non-quslifying transactions. If you
provide your own elsctronic terminal or similar device, such terminals must meet
Processor's and Bank's requirements for processing trensactions. information regarding
a sales or credit transaction Yansmitlted with 8 computer of magnetic stripe reading
terminal will be transmitted by you 1o Processor and Bank or their agent in the form
Pracessor and Bank fiom time to time specifies or as required under the Rules. If
Processor or Bank requests a copy of a Sales Draft, credit voucher or other transaction
evidence, you will provide it within 24 hours folowing the requesL.

4. Deposit of Sales Drafts and Funds Due Merchant.
A Deposit of Funds.

i Deposits. You agree that this Agreement is a contract of finangial accommodation within
the meaning of the Bankuupicy Code, 11 US.C § 365 a5 amended frem time to ime.
Subject to this Section, Bank will deposit to the Designated Account (defined in Section
6 below) funds evidenced by Seles Drafts (whether evidenced in wiiling or by elecironic
means) eomplying with the terms of this Agreement and the Rules and will provide you
provisicnal oredh for such funds (less recovpment of sy credi(s), sdustments, fines,
chargebacks, or fees). You understand and agree that Bank may withhold deposit and
payment 10 you without notice untl the espiration of any chargebadk period for: @) mad
order, telephone oxder, or Intemet ansadtions on Cards issued by non-LJS. finandial
institutions, and b) if Processor or Bank detenrine, in their solz and reasonable discretion,
thet a trensaction of batch of transactions poses & risk of foss. Nefther Processor nor Bank
are responsible for any losses you may incur, induding but not Emited to NSF fees, dueto
such defayed deposi of funds. You acknovdedge that your ebigation to Processor and
Bank for ol amounts twed under this Agreement adse out of the same ransacdion as
Processor end Bank(s obligation to deposit funds to the Designated AccounL
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i Provdsional Credit. Not withstanding the previous sertences, under no craumstance will
Processor or Bark be responsible for processing crediis or adjusiments refated 1o Sales
Drafis not originatly processed by Processor and Bank. All Sales Drafts and deposits are
subject 1o audit and final checking by Processor and Bank and may be adjusted for
fnaccurades. You acknowdedge that all credits provided to you are provisional and
sublect to chargebacks and adjustments: () In accordance with the Rules; (8) for any of
your obbgations to Processor and Bank: end (@) in any other siuation constituing
suspected freud or a breach of this Agreement, whether of nota transaction is charged
back by the Card issuer. Processor and Bank may elect to grant conditional eredit for
indvigual or groups of any funds evidenced by Sales Drafis. Final credit for those
conditionat funds will be granted within Processor end Bank's sole discretion.

fi. Frocessing Limits. Processor and Bank may impose a cap on the volume and tickel
amount of Sales Drefts that they wil process for you, ssindicated to you by Processer and
Bank. This Fmit may be changed by Processor and Bank upon written nalics 10 you,

B. Chargebacks. You are fully Rable for &l transactions retumed for whatever reason, athenwise
kv as “chargebacks”, You wik pay on demand the value of all chargebacks. Authorization
is granted 1o offset from incoming transactions and 1o debit the Designaled Accourt, the
Reserve Account (defined in Section 7, below) or any other account held st Bank or at any

vther financial institwtion the amaount of & chargebacks. You wil fully cooperate in complying
with the Rules regarding chargebacks.

C. Excessive Activity. Your presentation to Processor and Bank of Excessive Activity will be
8 breach of this Agreement end cause for immediate termination of this Agreement.
“Excessive Aclivity” means, dusing ary monthly period: (1) the doflar amount of charge-
backs and/or retrieval requests in excess of 1% of the average monthly dollar emount of
your Card transactions:; (i) sales activity that exceeds by 25% of the doBiar volume indicated
on the Application; or (&) the dokar amount of retums equals 2090 of the everage monthly
doflar amourt of your Card transactions. You authoxize, upon the occurmence of Excessive
Activity, Processor and Bank to take any action they deem necessary indluding but not Emited
to, suspension or termination of processing privleges of creation or maintenance of a
Reserve Account in 8ccordance with this Agreement.

. Credit. B

L Cred? Memaranda. You will issue a credit memorandum in any approved form, instead
of making & cash advance, a disbwsemert or 8 refund on ary Card transection. Bank
will debit the Desipnated Account for the totat face amount of each credt mamorandum
submitted to Bank You will not submit 2 credit relating to any Sales Draft not ariginally
submitted to Bank, nor will you subimit 8 credi that exceads the amount of the original
Sales Draft. You will within the tme period specified by the Rules, provide 8 oredit
memorendum of credit stalement for evesy retum of goods of forgheness of debt for
services which were the subject of 8 Cerd transaction,

il. Revocation of Credit. Processor or Bank may refuse 10 accept any Sales Draft, and
Processor and Bank may revoke prior acceptence of a Sates Draftin the followdng
crcumstances: (a) the Wmnsaction giving rise to the Sales Draft was not mada in
comphance with this Agreement, the Lews or the Rules; (b) the Cardnolder disputes
his Fability to Processor and Bank for any reason. indluding but not limited to a
contention that the Cardholder did not receiva the goods or services, that the
goods or services provided were not as ordered or pursuant to those chargeback
rights enumerated in the Rules; or (c) the fransaction giving rise to the Sales Draft
was not directly between you and the Cerdholder. You will pay Processor and Bank
any amount previously credited to you for e Sales Dreft not accepted by Processor
and Bank or where accepted, is revoked by Processor and Bank

E. Reprocessing. Not withstanding eny euthorization or request from a Cardhalder, you Wil not
re-enter or Teprocess any trensaction which has been charged back

F. Miscellaneous. You wil nol present for processing or credit, directly or incirectly, amy transaction
not oniginated as a resut of & Card transaction directly between you end a Cardholder or any
trensaction you know or shoutd know to be fraudulent or not authorized by the Cardhalder. You
wil not sefl or discdose to thed parties Card stcount information other then in the course of
performing your obligations under this Agreement.

L

G. Debit Card Precessing. *

1. "Debit Networks” means those debit card networks accepted by Processor, induding but
not Brfled to the foloaing organzations and theyr successors: Star, NYCE, Pulse, interfink,
AFFN, Alaska, Jeanie, Accel and Money Station

ii, Credit Refunds. You will attempt to settle in good faith any dispute between you and
a Gardholder involving a transaction. You will establish s fair, consistent poficy for
the exchange and return of merchandise and for the adjusiment of amounts due on
Debit Card sales. You will promptly initiate & refund to the customer {which may be
made in cash, by en adjustment draft or wilh a check or cashier's check, es permitled
by the Rules) whenever you determine that a Debit Card trensaclion should be
canceled or reversed.
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fi. Adjusiments. Except 8s the Debit Networks may permit, you wiil not make any cash
refunds or payments for retlums or sdiusiments on Debit Card transactions but wil
Instead complete an adjustment form provided o approved by Processor, The Debit
Card Sales Draft for which na refund or retum wil be accented by you must be dearly
and conspicuously marked (induding on the Cardholder's copy) 8s “final sale” or “no
retum” and must comply with the Rutes.

iv. Error Resohution. You wil refer Debit Card Candholders with questions or problems ta the
institution that issued the Debit Card. You wil cooparate with Processor ang with each
appkcable Debit Network and s other members to resalve any steged erors relating to
transactions. You wll permit and will pay afl expenses of pericdic examination and auc
of functions related to each Debft Network, at such frequency 8s the appicable Debit
Netwiork deems appropriate, Audis will meet Debit Network standards, and the resulis
will be made avalable to the Debit Network,

5, Other Types of Trensactions.
A Me¥/Telephone Order. Processor and Bank taution against mal orders of telephone orders or

any transaction in which the Cardholder and Card are not present (maltelephone orders™)
due 1o the highindidence of customer disputes. You will perform AVS and oblgin the expiration
date of the Cerd for a malelephane order and submit the expiration date when obisining
authorization ¢f the Cérd transaction. For ma/ tefephone order transactions, you wil typs or
print fegibly on the signature Ene the follewing s applicable; telephene onder or “TO® or mat
erder of "WMO" You must premptly notfy Processor and Bank if your relail/mal orderfedephone
order mix changes from the percentages represented to Processor and Bank i the Merchant
Application. Processor and Bank may cease acoepting maAelephone order transactions, or
kmit its acceptance of such Wansactions, o increase their fees, or terminate this Agreament, or
impose a Reserve Accour, (defined in Section 7A), if this mix changes. You may net deposit

- amatAelephone order Sates Draft before the product is shipped.
B. Recurring Transactions. For recurring transactions, you must obtain a written request from

the Cardhoider for the goods and services to be charged to the Cardholders accoual. the
frequency of the recurring charge, and the duration of tme during which such charges
may be made. You wi not complete any recurming transaction after receiving: () a cancel-
lation notice from the Cardholdar (i) nolice from Pracessor or Bank, or (iil) @ response that

the Card is not to be honored, You must print legibly on the Sales Draft the words
“Recuming Transaction”,

C. Mutiple Sales Drafts. You will inchudz a desaription snd totsl amount of goods and services

purchased in a single transaction on a singte Sales Draft of transaclicn record, unless () partiat
payment ks entered on tne Sales Draft or transaction record and the batance of the transaction
amount is paid in cash or by chegk at the ime of transaction, of (7) a Sales Dreft represents an

advance depostt in a Card wransaction completed in accordance with this Agreement end the
Rufes.

D. Partial Completion.

i, Prior Consent. You will not accept for payment by Card any amount representing a
deposit or partial payment for goods or senvices 1o be delivered in the fulure withow
the prior witten consent of Frocessor or Bank. Such consent will be subject 1o
Bank's final approval. The acceptance of a Card for payment or partia! payment of
goods or services 10 bs delivered in the future without prior consent vl be deemed
@ breach of this Agreement and cause for immediate termination, in addition 10 any
other remedies available under the Laws or Rules,

ii. Acceptance. If you have obtained prior wiitten consers, then you wil completa such Card
transactions in aocordance with the terms set forth in this Agreament, the Rules, and the
Laws. Cardholders must exetute one Sales Draft when making a deposit with 8 Card and
a second Sales Draft when paying the batance. You wil note upon the Sales Draft the
words “deposit” of "balance” as appropriate. You will not deposit the Sales Draft abelad

“batance” untd the goods have been delivered to Cardhokler or you have fully perfommed
the services.

E. Fulure Defivery, You will not present any Sales Draft or other memorandum to Bank for

processing (whether by electronic means or otherwise) which relates to the sale of
goods or servicas for future delivery without Processor or Bank's prior written authori-
zation. Such consent will be subject 10 Bank's finat approvat, if Processor or Bank hava
given such consent, you represent and warrant to Processor and Bank thal you will not
rely on eny proceeds or credi resylling from sugh transactions to purchase or furnish
goods or services. You will maintain sutficient working capite! to provide for the delivery
of goods or services at the agreed upen future dste, independent of any credit or

proceeds resulting from sales drafts or other memoranda teken in conneclion with
future delivery transactions,
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F. Blecirenic Commerce. You may process electronic commerce ("ECT) transactions only if you have
2 Indhcated en the Appheation, and only if you have obleined CD's consent, ¥ you submit EC
ansaciiens without such consent, Frocessor may mmedalely terminate this Agreement. Hyou
have indicated on the Application that you wil be submiting EC transactions, you acnewdedge
that you have received a copy of the Visa Cardholdes Inforrmation Security Program (“CISP7)
manugl. If you present EC transactians, such transactions must comply with the CISP require-
menis gnd al other appicable Rules and Lew, You understand that transactions progsssed via
EC are high risk and subject to & higher inddence of chargebacks. You are Yable for afl charge-
backs and fosses related to EC transactions, whether or nol: §) EC transactions have been
encrypted; and i) you have obtained consent to engage in such transactions. Encryption Is nal a
guarantee of payment and wAl not waive any provision of this Agreement or otherwise vadate a
fraudulent transaction. You must offer Cardholders 8 secure ransaction methed, such as Secure
Sockets Layer (551 or 3-D Secure. Al communication costs related to EC transactions are your
responsbity, You undersiand that Processor will not mansge the EC telecommunications knk and
that 1 is your responsibBty to manage that nk. Al EC transactions wit be setiled by Bank into a
depositery institution of the United States in U.S. cumency.

L Requirements. For goods to be shipped on EC transactions, you may obtain authoriza-
tion up to 7 calendar days prior 10 the shipmer date. You need notto oblain 8 second
authorization if the Sales Draft emount is within 15% of the authorized amount, provided
that the additional smount represents shipping costs. Further, your web ste must contain
all of the follcewing information: &) complete description of the goods or senvices offered,
b) retumed merchandise end refund poficy, ©) customer service contadt, inchiding
electronic mail address and/or telephone number, d) transaction cumrency (such asU.S.
of Cangdian dollars}, €) export or legal resirictions, if known, 1) defvery policy, consumer
data privaty pobcy, g) your security method for Uansmission of payment data, and h) the
Msa flag symbot in fill color,  you store cardhelder accourt rumbers, expration dates,
and other personal cardholder data in a database, you must follow Visa and MasterCard
guidelines on securing such data. You shall immediately notify Processor of any
suspected or confirmed loss or theft of any transaction information. In addition, you
must provide reasonable access to Vise, MasterCard, a Debit Network or independent
third party to verify your ability to prevent future security breaches in a manner
consistent with the requirements of any Rule.

i Cardholder Informetion Security, You agree that you are. and will remain, fully compliant
with the Paymem Card Industry Data Security Standard requived by the Card
Assotiations, induding but not Emited to undertaking the required annual or quarterty
self-assessments and Web infrastruciure scans, as appropriate. If you eccept EC
lransactions, you must: insiall and maintain a working network firewall to protect data
accessible via the Intemet; keep security patches up-to-date; encrypt stored data and
data sent over open networks; use and update anivirus software; restrict aceess to
dala by business “need-ta-know"; assign a unique (D to each person with computer
access 1o data; not use vendor-supplied defaults for system passwords and other
security parameters; track access to dals by unique 13; regularty test security systems
and processes; maintain & policy that sddresses information security for employess
and contractors; and restrict physical eccess to cardholder information. When out-
sourding administration of information assets, networks, or data you must retain legal
contrel of proprietary information end use Imited “need-to-kndw" access to such
assets, networks or deta. Further, you must reference the protection of cardholder
information and compliance with the Visa CISP Rules in contracts with other service
previders. You agree to indemnify and teimburse Processor and Bank immediately for
sy loss, fiability, assessment or fine incured due to your breach of this Section.

G. American Express, Discover, JCB and Diners Chub Transaction. Upon your request, Processor
end Bank vl provide euthorization and/or data capture senvice, for Discover, JCB, Diners
Ciub and American Express trensactions. By signing this Merchant Agreement. Verchant
agrees 1o abide by the terms and conditions of Diners Club, American Express and Discover,
| understand that the Diners Club Agreement will be $ent 1o the business entity indicated on
this application. By accepling the Diners Gub card for goods and/or services Merchant
agress to be bound by the terms and conditions of the Agreement. Processor and Bank are
not respensible for furicing such transactions. inftial setup fees may apply,

H. Cash Advances. You will not deposit any transaction for purpose of obtaining or providing a
cash advance. You agree that any such deposit shall be grounds for immediate termination.

1. Prohibited Transactions. You will not accept or deposit any fraudulent transaction and you
may not, under any circumstances, present for depostt directly o indireclly, a transacton
which originated with any other merchant or any other source. You will not, under any
circumstance. engage in any transsction prohibited by the Rules or deposit telemarketing
transactions unless you obtain Bank or Processor's prior written consent. Such consent

+ill be subject to Bank's final spproval, if you process any such transactions, you may be
.nmediately terminated and Bank may hold funds and/or require you to establish g
Reserve Account. Further, you may be subject to Card Assodiation reporting require-
ments, You will not: accept cash, checks or other negotiable items from any Cardholder
and forward a eredit through any Card Association or Debit Network (Le., as a purported
payment or deposit to an account meintained by the Cardholder); forward any transaction
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o inftiate any reversal of a transaction that did not originale between you and the
Cargholder; complete any vansaction that you know or should have known to be fraudulent
or not authorized by the Cardholder; accept any Debit Card in payment for any legal
services or for expenses related to the defense of any crime (other than a raffic viotation),
of eny domestic relations matler where senvices or expenses sre furnished by & person
whose name is not embossed on the Debit Card or any bankrupley, insolvency, or other
proceeding affeciing the creditors of any Cardholder; present for processing s trensaction
that does not represent a sale of goods or service directly between Cardholder and you,
You will fully cooperate with Processor and with each Card Assodiation in the event that
Processor or any Card Assodiation determines that there is a substantial risk of fraud anising
from your acoess to the Card Associalion. You will take whatever actions Prosessor or Card
Assgciations reasonebly deem necessary in order to protect such Card Assodation, its
members, and its Cardnolders, Neither the Gard Assoclations, Processor, nor zny of their
respective personnel will have any Fablity to you for sny action teken in good faith,

J. Debit Card Transactions,

i. For each PIN-based Debil Card sale, the Cardholder must enter his Personal
Identification Number (*PIN7] through a PiN pad located st the point of sale,

ii. Each PIN pad will be situated to permit Cardholders to input their PINS without
revealing them to other persons, including your personnel.

fil. You wil instruct personnel that they may not ask any Cardholdgr to disclose the
PiN and that in the event that any of your personnel nevertheless becomes aware
of any Cardholder's PIN, such personnel will not use such PIN or create or maintain
any record of such PIN, and will not disclose such PIN to any other person.

tv. The PIN messaga must be encrypted from the PIN pad 1o the point of sate device
connetled to a Debit Network used to intiate Irensactions {"Terminal™) and from
the Terminal to the Debit Network and back so that the PIN message will not be in
the clear at any point in the transaction.

v. You will comply with any other requirements relating to PIN security as required by
BAMS or by any Debit Network.

Vi. A trensaclion receipt in conformity with Regutation E snd the Rules will be mada
avaitable 1o the Cardholder.

vil, You may not establish a minfmum or maximum trensaction amount 85 a condition
for use of & Debit Cerd.

Vill. You may not charge any Cardholder for the use of any Debit Card unless the Rules
SO permit.

ix. You may not collect tax as & seperate cash lransaction.

K Debit Card Terminats. Debit Card terminals, including hardware and software, must be cenffied

for use by BAMS and by &fl of the Debit Networks. Terminals must incude encrypted PIN pads
which aBow entry of up 10 sideen charcter PiNS, prnters and a keyboard lock function. You
are responsible for complance with &l Rules regarding the use of Terminals, regardiess of
whether such Tenminals are obtained through CD of through a third party

6, Deslgneled Account,
A Establishment and Authority. Merchant will establish and maintain an sccount at an ACH

Teceiving deposilory institution spproved by Bank (‘Designated Account™). Merchant
will maintain sufficient funds in the designated Account to satlsfy all ebligations, induding
fees, contemplated by this Agreement. Merchant imevocably authorizes Bank to debit the
Designated Account for chargebacks, fees and any other penalies of amounts owed
under this Agreement. This authority wif remain in effect for at least 2 years after termina-
tion of this Agreement whether or not you have notified Processor and Bank of a changa
to the Deslgnated Account. Merchant must cbtain prior writlen consent from Bank or
Protessor Lo change the Designated Account. if Merchant does not gel that consent,
Processor and Bank may immediately terminate the Agresment and mey take other
action necessary, as determined by them within thekr sole discretion,

. Deposit. Bark willinftiate a depositin an amourt. represented on Sales Drafts to the Designated
Account subject 1o Section 4 of this Agreement upon receipt of funds from Visa, MesterCard,
or a Debit Network. Typicatl, the deposit will be intisted 3 business days folowing Processor's
recelpt of the Sales Draft, except for mal orderftelaphone order end electrone commerce
ansactions, which wil be intiated 5 business days following receipt of the Sales Draft
“Business Day™ means Monday through Friday, excluding holidays observed by the Federsl
Reserve Bark of New York. Merchan! autharizes Bank and Processor'to initiate reverse! or
adiustment entries and infiate or suspend such entries 8s may b necessary to grant Merchant
conditional credit for any entry, Bank, in s sole discretion, may grent you provisional credi for
transaction amounts in the process of cofection, subject to receipt of final payment by Bank
and subject 1o &l chargebacks.
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€. Asserted Emors. You must promptly exammine all statements refating to the Designated Account,
wnd immedistely notify Processor and Bank in waiting of ary errors, Your waitten nolice must
ncdude: (1) Merchant name and account number; (1) the doflar amount Q(!he asserted emor,
(#) a description of the asserted emor, and (v} an explanation of why you bigleve an error exists
and the cause of L, if knowne That wiitlen notice must be received by Processor and Bank
within 30 calendar days after you received the perindic stalement containing the esserted
enmor, You may not make any caim against Processor or Bank for any koss or expense relating
1o any asserted emmor for 60 calendar days immediately folosing Processor's receipt of your
writlen notice. During that 60 day period, Processor and Bank wia be entitled to imvestigate the
asserted emor.

D, indemnity. You wAll indemnify and hold PR, Processor and Bank hamless for any action they
take against the Designated Account, the Reserve Account, or ary other accout pursuant to
this Agreement.

E ACH Authorization. You authorize Processor and Bank to infliate debit/credit entries to the
Designated Account, the Reserve Account, ar ary other account maintained by you at arry
institution, all in accordance with this Agreement. This authorization wil remain in effect
beyond termination of this Agreement In the event you change the Designated Account, this
awthorization wil apply to the new account,

7. Security Inerests, Reserve Account, Recoupment and Set-0fL
A Secuity Irterests.

i. Security Agreement. This Agreement is 8 security agreement under the Uniform
Commercial Code. You grant to PP, Processor and Bank a security interest in and fien
upon; (1) ell funds at any time in the Designated Account, regardiass of the source of
such funds; (i) all funds a1 any time in the Reserve Account, regardiess of the source
of such funds; (i) present and future Sales Draft; and (i) any and al amounts which
may De due to you under this Agreement induding, without, Bmitation, all rights to
teceive any payments of credits under this Agreement (collectively, the “Secured
Assets”). You agree to provide olher collateral or security to PP, Processor and Bank
to secure your obfigations under this Agreement upon PR Processor or Bank's
request. These security interests and liens will secure al of your obfgations under this
Agreement and eny other agreements now existing or tater entered into batween you
and Processor and Bank. This security interest may be exercised by PR Processor and
Bank withoul notice or demand of eny kind by meking an immediale withdrawal or
freezing the secured assets.

. Perfection. Upon request of PP, Processor or Bank, youwill exetute one or more financing
sitements or other documents to evidence this security interest, You represent and
wamrart that no other person o entity has a security interest in the Secured Assels.
Further, with respect to such security interests and Eens, Processor and Bank wit have sl
rights afforded under the Uniform Commerdial Code, eny other applicable kew and In
equity. You will obtsin from Processor end Bank waitten consent prior to granting a secu-
rity interest of eny kind in the Secured Assels to e third party. You agree that this s a
contract of recoupment and Processor and Bank are net required to file a motion for refief
from a bankruptoy aclion automatic say for Processor or Bank to realize on any of fts
eollateral (ncuding ey Resene Account). Nevertheless you agree not 1o contest of
object to any motion for refief from the eumomatic stay fled by Processor or Bank. You
authorize Processor or Bank and appoint Processos or Bank your attomey in fact to sign.
your name 1o any finanting statement used for tha perfection of any security interest or
fien grented hereunder.

B. Resenve Account

i, Estabfishment. You will establish end maintain a non-interest bearing deposit account
("Reserve Account”) et Bank Initiaky or at ary time in the fiture as requested by
Processor and Bank, with sums sufficient to satisfy your current end fiure obligations
as determined by Processor and Bank You authorize Bank 10 debil the Designated
Account or ary other sccount you have et Bank or any other financiat institution to
establish or mainigin funds in the Reserve Actount Bank may deposit into the
Reserve Account funds it would othenwise be obligated to pay you, for the purpose of
establishing, maintaining or increasing the Reserve Account in agcardance with this
Section, i it determines such action is reasonably necessary to protect its interests,

i, Autharizations. Bank may, without notice 1o you, apply deposits in the Reserve Acoount
against any outstanding amounts you owe under this Agreement or any other egreement
batween you and Processor or Bank Also, Processor and Dank may exercise thekr ighls
under this Agreement against the Reserve Account to colledt eny smounts due to
Processor or Bank induding, without kmitation, rights of set-off and recoupment.

iii. Funds. funds in the Reserve Account will remain in the Reserve Account until 270
calendar days following tha later of termination of this Agreement or your last
transmission of sales drafts 1o Processor or Bank, provided, however, that you will
semain lisble to Processor and Bank, for all Yabilities occurting beyond such 270
day period. After the expiration of such 270 day period you must provide Processor
with written netification indicating you desire a refease of eny funds remaining in
the Reserve Account in order to receive such funds, You agree that you vdll not use
these funds in the Reserve Account for any puspose, induding but not Emited to
paying chargebacks, fees, fines or other amounts you owe Processor and Bank

under this Agreement. Bark (and nat Merchant) shall not have sole controd of the
Reserve Account.

iv. Assurance. [n the event of a bankruptcy proceeding and the determination by the court
that this Agreement is assumable under Bankruptcy Code § 365, as amended from ime

1o time, you must establish or maintain 8 Reserve Account in an amount satisfactory to
Processor and Bank,

C. Recoupment and Set-Off, Processor and Bank have the right of recoupment and set-off.

This means that they may offset or recoup any outstending/uncoliected amounts owed
by you from: (i) ary amounts they would otherwise be obligated to deposit into the
Designated Account; (i) any other amounts Bank or Processor may owe you under this
Agreement or any other agreement; end (i) any funds in the Designated Account or
Reserve Account. You acknowledge that in the event of a bankrupley proceeding, in
order for you {0 previde adequete protection under Bankruptcy Code § 362 10 Processor
and Bank, you must create or maintain the Reserve Account as required by Processor
and Bank, and Processor and Bank must have the right to offset ageinst the Reserve
Account for eny and efl obligations which you may owe 10 Processor and Bank. without
regard to whether the obligations relate to Sales Drafis initiated or created before or sfter
the filing of the bankruptcy petition.=<z=-se-

D. Remedies Cumulative. The fights and remedies conferred upon Processor and Bank in this

Agreemert, at law or in equity, are not intended 1o ba exclusive of each other, Rather, each and
every fight of Processor and Bank under this Agreement, &t law or in equity, wi be cumulative
and concurrent and in addition 1o every other right.

8, Fees and Other Amounts Owed Bank.
A_Fees and Taxes. You wilt pay Processor and Bank fees for services, forms and equipment

in accordance with the rates set forth on the Application. Such fees wit be calculated and
debited from the Designated Account once each business day or month for the previous
business day's or month's activity, or will be netied out from the funds dus you attributable
to Seles Drafts presented to Processor and Benk. Processor and Benk reserve the right to
adjust the fees sel forth on the Application and in this Section, in accordance with Section
16, below, provided thet Bank must epprove, in advance, any fee to or obfigation of
Merchant arising from or refated to performance of this Agreement. You are also obligated
to pay all taxes, and other charges imposed by any governments! autheity on the sendces
pravided under this Agreement. Bank may not assign or otherwise transfer an obligation

to pay or reimbyrse Merchant arising from, or related 1o, performance of this Agreement
to Processor,

B. Other Amounts Owed. You will immediately pay PP, Processor and Bank any amount incured

by PP, Processor and Bank attibutable to this Agreement induding but not Emited to charge-
backs, fines imposed by Visa or MasterCard, non-sufficient fund fees, and ACH debits that
averdraw the Designated Accourt, Reserve Account or are othenwise dishonored., You autho-
rize Bank to debit via ACH the Designated Account, Merchant, Account, or any other socont
you have at Bank or 8t any other financial institution for any smaeunt you owe Protessor or Bank
under this Agreemertt or undsr arty other contracl, note, gusranty, instrument or desling of any
Kind now existing or later entered into between you and Processor or Bank, whether your
obligation Is direct, indirect, primary, secondary, fixed, contingen, joirt or several. in the event
Processor or Bank demand sums dus or such ACH does not fully reimburse Processor and
Bank for the amount owed, you wili immediately pay Procassor and Bank such amount,

9
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8. Appllcation, iIndemnification, Limitation of Liability,

\pplication. You represent and wamant to PP, Processor and Bank that gl information in the
Application is cotrect and complete. You must notify PP and Processer in weiting of ey
changes 1o the information in the Appeation, induding but nol Emited to: amy additional
location or new business, (the identity of prindpals and/or gwmers, the form of business
organizatien (i.e., sole, proprietorship partnership, etc), type of goods and services provided
and how sales, are completed (Le. by telephone, mal, or ih person at your place of business),
The notice must be received by PP and Processor within 10 business days of the change. You
wil previde updsted information 1o PP and Processor within a reasonable ime upon request
You are Eable to PP and Processor for el losses end expenses incurred by PP and Processor
arising out of your feflure to report changes to it, PR, Bank and Processor may immediately
terminata this Agreement upon notification by you of a change to the information in the
Application.

B. Indemnification. You will hold harmless and indemnify the Card Associations, PP, Processor
and Bank, their employees and agents (1) against all daims by third partes arising out of
this Agreement, snd (i) for el ettorneys’ fees and other costs and expenses paid or
incurred by PP, Processor or Bankin the enforcement of the Agreemets, induding bt not

limited to those resuting from any breach by you of this Agresment and those related to
any bankruptcy proceeding.

C. Limitalion of Liabifity, Ary kebdity of PP, Processor or Bank under this Agreement, whether to
you of any other party, whatever the basis of the Esbility, shall not exceed in the aggregate the
difference bstween () the amount of fees paid by you to Processor and Bank during the
menth in which the transaction o of which the iabTity arose occumed, end (@) assessmerts,
chargebacks, end offsets against such fees which arose during such month. Inthe event more
than one month is invoved, the aggregate amount of PP's, Processor's and Bank's EabTty shall
nol exceed the lowest amount determined in accord with the foregoing calculation for amy
one month involved, Neilher PP, Processor, Bank nor their agents, officers, direCtors, or
emplayees shall be Rable for indirect, special, or consequential damages.

D, Performance. Pmcessor and Bank will perform all sences in accordance with this Agreement,
Processor end Bank make no warmanty, express of impled, regarding the senvices, and nothing
contained in the Agreement will consliule such a warranty. PP, Processor and Bank
discdalm alf implied warranties, including those of merchamability and fitness for &
particular purpose. No party wll be kable 1o the others for eny faure or delay in ils perfor-
mange of this Agreement i such falure or delay arises out of causes beyond the conlrot and
without the, fauk or negligence of such party. Neither PR, Processor nior Bank shall ba Eable for
the acts or orissions of any thind party. For purposes of this Agreement, PP and Processor are
the exclusiva agents of Bank and Bank is 6t afl times entirely responsible fer, and in control of
PP's and Processor's performance.

10. Representetions and Warranties, You represent and warrant o PP, Processor and Bank at
the ime of execution and during the term of this Agreement the foliowing:

A Information. You are & carporation, Tinited Fabiity company, partnership or sole propristorship
valdly existing and organized in the United Ststes. All information contained on the
Appkcation or any other document submitied to Processor or Bank is true and complete
and properly reflects the business, financisl condition, and principel periners, owners, or
officers of Merchant. You are not engaged o effifated with any businesses, products or
methods of selling other than thosa set forth on the Application, unless you obtain the prior
written consent of Processor and Bank,

B. Entity Power. Merchar and the person signing this Agreement have the authority to execute
and perform this Agreement. This Agreement will nol violate ary kw, or corfbicl with any other
sgrecment to which you are subjett.

C. No Liigation or Terminatipn, There is no action, suit or proceeding pending of 10 your
knowledge threatened which if decided adversely would impair your ability to camy on your
business substantially 8s now conducted of which would adversely atfect your financial
condilion or operations. You have never entered into en agreement with a third party to
perform credit or debit card processing which has been terminated by that third party,

D. Transactions. Al transactions are bona fide. No trensaclion involves the use of & Card for ey
purpose other than the purchase of goods or senvices from you nor does 1t involve &
Cardholder obtaining cash from you unless allowed by the Rules and agreed in writing with
Processor and Bank.

E. Rule compEance, You wil comply with the Lews and Rules.

11. Awdit and Finandal Information.

A Audit. You authorize Processor or Bank to audit your records, systems, processes or

procedures to confirm compliance with this Agreement, as amended from time 10 time,

You will obtain, and will submit a copy of, an audit of your business when requested by
Progessor of Bank.

L3~QVNEIHBE‘JI._IQ Pivotal Payments is & registered ISO/MSP for Bank of Amené N.A, Charotie, NC

B. Fnangial Infermation.

i. Authorizations. You authorize Processer or Bank 1o make any business or personal
credi inquiries they consider necessary 10 review the acceptance and continuation of
this Agreement. You also authodize sny person of credit reporling agency to compite

information to answer those credit inquiries and to fumish thal information to
Pracessor and Banik.

i, Documents. You will provide Processor or Bank personal and business financial
stetements and other financial infosmation as requested from time to Gme, i
requested, you will fumish within 120 calendar days after tnhe end of each fiscal year
1o Processor and Bank a finangial statement of profit and loss for the fiscal year and
a balance sheet as of the end of the fiscal year.

12, Third Partles.

A Services. You may be using spedal senvices of software provided by e third party to assist you
in processing ransactions, induding authorizations and settlements, or accounting functions.
You are responsible for ensuring complance with the requirements of any thind party in using
their products. This indudes making sure you have and comgly with any software updates.
Processor and Bank have no responsibiity for ary transaction untl that point in time Processor
or Bank receive data about the transaction.

B. Use of Terminals Previded by Others., You will notify Processor and Bank immediately if you
decide to use elecironic authorization or data captyre terminals or software previded by
ary entity ather than Processor and Bank or its authorize designee ("Third Party Terminals”)
to process transactions. if you elect to use Third Party Terminals you agree (g} the third party
providing the terminals will be your agent in the delivery of Card trensactions to Processor
end Bank; and {ii} to assume full responsiblity and liabifity for any failure of that third party
to comply with the Rules or this Agreement. Neither Processor nar Bank will be responsible
for any losses or additional fees incumed by you es a resul of any emor by a third party
agent of & matfunction in a Third Party Terminal.

C. Debit Network Requirements. In order to inform Cardholders that Debit Cards may be
accepted at your locations, you will prominently display the rademark of each Debit
Network at each location and will display signage of each Debit Network at the entrance,
near i Terminals and on the window of such location. All uses by you of any Debit
Network trademark will comply with the Rules. You acknowledge and agree that in
displaying any such trademark, you wil be subject to approval by the applicable Debit
Network. You wilt under no circumstances be deemed 1o be a Heensee or sublicensee
of any trademark of any Debit Network, nor will you otherwise be deemed 1o have or
to acquire any right, title or interest in such rademarks,

13, Yerm and Terrmination

A Term. The Agreement will become effeciive on the date Bank executes this Agreement
("Effective Data”). pravided, however that if you sutamil 8 trensaction prior to the Etfecive Date,
you wil ba bound by all terms of this Agreement. The Agreement will remain in effed for a
period of 3 years (lnitial Tenm™) and wHl renew for successive 1 year temms (Renewal Term”)
uriess terminated as sel {orth below.

B, Termination, The Agreement may be terminated by PP, Bank or Merchant to be effective at
the end of the Initial Term or sny Renewal Term by giving written notice of an intention not
to renew al least 90 calendar days before the end of the current terrn Further, this
Agreement may be terminated at any time with or without notice and with of withoul cause
by Processor and Bank. Processing under & particular Debit Network may be suspended
or terminated (without terminating this entire Agreement) if; () the Debit Network deter-
mines to suspend or terminate processing; or (i) aulomaticaly, upon termination of expira-
tion of Processor's or your access to such Debit Network whether caused by termination
or expiration of Processor's agreement with such Debit Network or otherwise, In addition,
in the event that Processor's participation in such Debit Network is suspended for any
reason, processing through such Debit Network by you will be suspended for the period
of tme of such suspension and BAMS or CD will immediately notfy you of that event.
Neither Processor, Bank, nor any Debit Network wit have any liability to you as a result of
any such suspension or termination.

C. Action upon Termination.

| Terminated Merchant Fle. You ecknowiedge that Bank is required to report your business

name and the neme of Merchant’s principals to Visa and tasterCard when Merchant is
terminated due to the reasons £sted in the Rules,

ii. Designated Account. Al your obligations regarding accepted Seles Drafts will survive
temmination. You must maintain in the Designated Account and the Reserve Account
enough funds to cover all chargebacks, deposd, charges, refurds and fees incumed
by you for a reasonable time, but in any event not lass than the time specified in this
agreement. You authorize Bank to charge those accounts, or any other account
mainteined under this Agreement, for &% such amounts. If the amount in the
Designated Account of Reserve Account Is not adequate, you wi pay Processor and
Bank the amount you awe it upon demand, together with all costs and expenses
incurred to collect that smount, including reasonable attomeys' {ees.
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i, Equipment. Within 14 business days of the date of temination, you mwst retumn al
equipment owmed by Processor end immediately pay Protessor and Bank any amounts
you owe them for equipment cosls.

D, Early Termination

i. Merchant acknowledges and egrees that in addition to sft other remedies available to
Bank and Processor under this Agreement, of as cthervidse evaflable at law or equity,
if this Agreement is terminated by Merchant prior to the expiration of the applicable
Term of the Agreement, or for any reason other than for a matenial, uncured breach by
Bark or Processor, Merchant agrees to pay Bank or Processor damages {the
*Damages”) determined by (a) computing the number of months remaining from the
date of termination to the end of the then current Initial or Renewal Term; and [B)
multiphing that number by the average monthly processing fees,

il. Merchant agrees that such Damages shall also be due PP or Bank or Processor if
Merchant discontinues submitting card transactions during the Term for a peniod of
ninety (90) consecutive days, and is not designated as a seasonal merchant or as
otherwise agreed 1o by Bank o Processor.

>

i, Merchant acknowiedges that the Damages are not a penslty but rather are a
reasonable computation of the finandial harm caused by the termination of this
Agreement by MerchanL

14. Compliance With Laws and Rules.

You agree 1o comply with ait nules and operating regulations issued from time 1o time by a Debit
Network, Diners' Club, JCB, any other issuer of Cards, MasterCard, and Msa end any poficies
snd procedures provided by Processor or Bank, including those set forth in the Merchant
Processing Handbaok ("Rules”). The Rules are incorporated irto this Agreement by reference
as ¥ they were fully set forth in this Agreemen. You further agres 1o comply with e appicable
state, federal and Yoca! laws, niles and regutations (Laws™), as amended from time to ime. You
will assist Processar and Bank in complying with at Lews and Rules now or herealter applicabls
to ary Card transaction or this Agreement. You will execute and defiver to Processor and Bank
al instruments A may from time to time reasonably de.gm Necessary.
15. Use of Tredemarks and Confidentiality.

A Usa of Trademarks. Your use of Visa and MasterCard trademarks must filly comply with the
Jules. Your use of Visa, MasterCard or other cards’ promotional materizls wil not indicate
drectly or indrectly thal Visa or MasterCard endorss any goods or senvites other then ther
own and you may not refer to Visa of MaslerCard in stating eligibiity for your products or
senvicss, f you have requested signage for the purpose of indicating acceptance of Debit
Cards, you must cisplay such signage for a minkmum of 3 morths. All port of sale displays or
websites must indude efther appropriate Visa-ovned marks lo indicate acceptance of Debil
and Other Cards or Visa aporoved Signage to indicate acceptance of the Tmited acceptance
category you have selected,

B. Confidentialty.

i. Cardholder Information, You wii not disclose to eny third party Cardholders’ atccount
information or other personal information except to an agent of yours assisting in
completing a Card transaction, 8 Card Association, of es required by law. You must
keep all systems and media containing account, Cardholder, or transaction information
(physica) or electronic, including but not fimfted to account numbers, card imprints,
and TIDS) in & secure manner, to prevent access by or disclosure 10 anyone cther then
your authorized personnel. You must destroy 8l material containing Cardnolders'
account numbers, Card imprints, Seles Drafls, Credit Vouchers {axcept for Sales
Drefts maintained in accordance with this Agreement, Laws, and the Rules). Further,
you must \ake all steps reasonably necessary 1o ensure Cardholder information is nod
disctosed or otherwise misused. You may nol retain or store magnetic siripe or CW2
data after authorization.

T

ii. Prohibitions. You will not use for your own pumoses, wil not disdose 1o any third party.,
and wil retain in strictest confidence all information and data belonging 10 or relating to
the business of Precessor and Bank (induding without Emitation the terms of this
Agreemend), and Will safeguard such information and data by usingshe same degres of
care that you use to protect your own corfidential information. H you have requested BIN
information, you must only use this BIN information for product identification purposes al
the point of sale, and not disdiose this proprietary and confidentia! Visa BIN information
to any third party withaut prior written permission from Visa.

E. Disdosure. You suthorize PP, Processor and Bank to disclose your name and address to
any third party who requests such information or otherwise has a reason to kngw such
information.

Return to Bank. Al promotional meterials, adverlising displays, emblems, Sales Drafts,
credit memoranda and other forms suppied to you and not purchased by you of consumed
in use will remain the property of Processor and Bank and wil be immediately retumed to
Processor upon termination of this Agreement. You will be fully liable for el loss, cost, and
expense suffered or incumed by Processor and Bank arising out of the faikure to retum or
destray such materials following termination.

(}6 CYNO7/06/LI0 Pivotal Payments is a registered 1S0/MSP for Baok of America, NA, Charoite, NC

16. General Provisions.

A Entire Agreement. This Agreemext as amended from time to Ume, indluding the Rules, the
Merchant Processing Handbook, and the completed Merchant App¥cation, af of which are
incorporated into this Agreement, constitule the entire agreement between the parties, and
all prior or other agreements or representations, vaitten or oral, are superseded. This

Agreement may be signed in one or more counterparts, aft of which, taken together, wil
constitule one agreement.

B. Goverming Law, This Agreement wil be govemed by the laws of the State of New York Proper
venue for ary dispule edsing from this agreement shall be in any Slate or fedesl count of
competent juristiction In Queens County, New Yerk Merchant and Guarantor(s) agree to
subniit to the personal jurisdiction of courts located in Queans County, New York.

C. Excustvily. Duning the Infiial and ary Renewal Term of this Agreament, you will not enter into
8n ggreement vAth arry other entity that provides Card processing services simiar to those
provided by Processor and Bank as contemplated by this Agreement withott Processor and
Banks writlen consent.

D. Canstruction. The headings used in this Agreement are inserted for convenience only and wil
not affect the inerpretation of any provision. The language used will be deemed to be the
language chasen by the parties to express their mutual intent, and no ade of strict construction
wi be appled apainst any party. Any ehtersion or strikeover in the text of ths pre-printed
Agreement wil have no binding effect. and wa not be deemed 10 amend this Agreement, This
Agreement may be executed by facsimile, end facsimie copies of signatures (o this Agreement
shat be deemed 10 be originals and may be refied on to the same exent as the orginals,

E. Assignabiity. This Agreement may nat be assigned by Merchanl directly or by operation of law,
wilhout the prior written consert of Processor. f Merchard nevertheless assigns this Agreement
without the consertt of Processor, the Agreement shall be binding upon the assignee. Bank wil
be informed of any such assignment.

F. Notices, Ay wiitten notice under this Agreement wi be deemed received upon the earfer of;

(1) actua receipt or (@) five calendar days efter being deposited in the United States mad, and
addressed 1o the kst address shown on the records of the sender.

G. Bankruptoy. i your business fails, induding bankruptcy, insolvency. or cther suspension of
business operations, you must not sedl, transfer, or disclose any materials that contain
Cardholder sccount numbers, personal information, or other Visa trensaction information
to third parties. You must either retum this information to Processor of provide acceptable
proof of destruction of this information, You wif immediately notify Processor end Bank of
any bankruptcy, recelvership, insolvency or similar action or proceeding inftisted by or
against iMerchant of any of its principals. You will indude Processor and Bank on the Eist
and matrix of creditors as filed with the Bankruptey Count, whether or not a claim may
exist at the Yime of fifing. Faillure to comply with either of these requirements will be cause
for immediale terrnination or any other aclion available to Processor and Bank under
applicable Rules or Laws,

H. Attomeys' Fees. Merchant will be Eable for end will indemnify and reimburse PP, Processor and
Bank for al atlomeys’ fees and other costs and expenses paid or incured by PP, Processor
and Bank or their agents in the enforcement of this Agreement, or in coflecting any amounts
due from Merchant or resutting from any breach by Mercham of this Agreement.

I. Amendments. Bank and Processor may amend this Agreement al any time upon notice
to you, With regard to increases in existing fees, or imposition of new fees, except for any
fes increases imposed by Visa, MasterGard, or & Debit Network, you may cancel the
Agresment if you object to the fee changes in writing within 3@ days. If you do not object,
and continue to process for 30 days after receiving notice of the fee change, you will be
deemned to assent to the new fees.

J. Saverablity and Waiver. I eny proviston of this Agreement is Begal, the invalidity of that provision
wil not affect any of the remaining provisions and this Agreemen will be constued as if the
flegal provision is not contained in the Agreement. Neither the fadure nor delay by Processor or
Bank to exercise, or partial exerdiss of, any right under this Agreemeri will operate as a waiver
or estoppel of such right, nor shall it amend this Agreement. AN waivers must be signed by the
wahing party.

¥ Independent Conlractars. PP, Processor, Bank and Merchant will be deemed indepen-

dent contractors and will not be considered agent, joint venture or pariner of the other,

L Employee Actions. You are respansible for youx employeas’ actions while in your employment,

M, Survival, Seclions 4.A.4.8,6,7.8,9,13,C.15,16.8 and 16.H will survive termination of this
Agresment.

N, Bank Contact. You may contact Bank at the following address:
Bank of America, NA
1231 Dorment Lane
Louisve, KY 40285-0001
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ROLLING RESERVE AGREEMENT

THIS ROLLING RESERVE AGREEMENT is entered into by
and between Eden Cosmetics, LLC (*Merchant™)_and Bank of
America (“Bank™),

WHEREAS as a condition for the provision of payment processing

services, Cynergy Data and Bank require that Merchant enter into
this agreement; and

WHEREAS Merchant wishes to receive such services;

NOW THEREFORE, Merchant and Bank agree as follows:

1. RESERVE ACCOUNT

L.} Establishment. Merchant hereby agrees to deposit into a non-
interest bearing account meintained by Bank (the “Reserve
Account”) ten percent (10%) of each transaction processed under
the Merchant Processing Agreement (“MPA™). Following the 7®
month of initial funding of the Reserve Account (and every month
thereafier) the 10% in deposits generaied from the 1% month (and
every month thereafter) may be released to Merchant, if
Merchant’s risk profile so warrants, as determined by Bank.

1.2 Additional Deposits. Based upon Merchant's processing
history and/or anticipated risk of loss to Bank, Bank may require
Merchant to deposit additionel amounts into the Reserve Account,
or ta furnish other security.

1.3 Deposits and Deductions, Merchant hereby authorizes Bank to
ACH to Merchant’s account monies due and payable to Merchant,

and to ACH funds due and payable to Bank in accordance with this
agreement,

Bank Name: CRYSTON E .BA-NK

Bank ABA Number:  ©3) 3] 3907
Bank AccountNo.;_ [l ©O BYES

Account Name: Eden CosmeTic <

1.4 Merchant hereby warrants to Bank that Merchant shall
maintain jts banking information current with Bank and shall

MERCHANT (Eden Cosmetics, LL.C)

@1% /@‘\M%/t(j"—‘-‘r\

{Signature)” |77 )7 {J :
/Qrf‘(/d%-?“ i aﬂy chﬁer—é ey
(Name and Title of Signory V4 7

§, Roor
(Dg)/ 7

conduet its business affairs in accordance with the terms and
conditions of the MPA, and all applicable State, and Federal laws

and regulations, as well as all operating rules governing credit
card, debit card and check transactions.

2, TERM

2.1 Term. This agreement shall be effective commencing on the
date of execution and continue in effect for a period coterminous
with the MPA, subject to Section 2.3 below.

2.2 Immediate Tepmination. Merchant’s failure to pay any
amount requested by Bank in accordance with this agreement will

resuli in the immediate termination of Merchant's MPA without
advance notice.

2.3 Survival. Bank may continue to hold or deposit funds in the
Reserve Account after termination of the MPA, regardless of who
terminates the MPA.  Upon such termination, Bank may retain
sufficient funds to satisfy any and all processing fees, chargebacks,
damages, and any and all additional fees, fines, penalty amounts
and charges due the Card Associations, third-party suppliers or%
Bank. Reserve Account funds will be held by Bank for a period of |
not less than 180 days from the date of the last card transaction i
processed under the MPA and a reasonable period thereafter i
during which cardholder disputes may remain valid under '\‘"
applicable Card Association rules. Bank will return the balance inl}
the Reserve Account to Merchant after Bank reasonably
determines that the risk of chargebacks and other fees, EXpEnses or
losses has ended and after deducting all amounts that Merchant
owes under this agreement, the MPA or any related agreement.

3 GENERAL

This agreement constitutes the entire valid and legally binding
agreement between the parties periaining to the matter herein and
supersedes  all  prior  agreements, representations  and
understandings of the parties. This agreement shall be governed
by and construed exelusively in accordance with the laws of the
State of New York whose courts shall have exclusive jurisdiction.
If any provision of this agreement is held invalid or unenforceable
by any court of final jurisdiction, it is the intent of the parties that
all other provisions of this agreement be construed to remain fully
valid, enforceable and binding on the parties.

BANK OF AMERICA

(Signature)

(Name and Title of Signor)

{Date)
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O New Location [ Additional Lecation [ Existing Location
PAYMEMNTS
Sales Code:

| BUSINESS INFORMATION
{ame of Ownership Entity (Legal Name):
Tota! Mobile Control, LLC

Corporate / Billing Address:

Name of Business (Doing Business As / Same as Signage):
Precision Niche Products

Location Address (Attach Additiona! Locations - No P.O, Bax):

6059 Allentown Bivd, Ste 311 1414 N. Cameron Street
Ciy:Harrisburg Swe:PA | Zpi 17112 City: Harrisburg | State: PA I Zn: 17103
Telephone #:747.213-6699 Federal Tax \D: 205878466 Telephone #:747-213-6899 Fax #1747.828-1002

Web Address: http://preview.coloslim.com/site/freefindex.html | email Address: bwr@totalmobilecontrol.com

Have you been placed on the ‘CTMF {Combined Terminated Merchant File)? OYes BNo | Have you ever declared bankruptey? OYes HMNo

How long in present business?  Years 1 year Must Choose One Mailing Adgress: Il Corporete Address [ Location Address
Momte § months Attenton: Barry Rynearson

'OWNERS OR OFFIGERS (Ownefship mustbe equst o or greater than 50%6)

Tile: President Percent Dvmetship: 100 »
Last Name: Rynearson First Name: Barry | Widdle Initial: W Date of Bith: (mm/ddyyy): 01702 /1968
Residence Address: 132 Kestrel Ct , Cy: Hummelstown Stete: PA Zo:17036
Residence Tel. No.: 717-566-9536 554:145-52-4710 ] Driver's Lic. #: 23-580-274 State: PA
Title: Percent Qvmership: %
Last Name: First Name: J Middle Inftial: Dateof Bith; (mm/ddysl: / /
Residence Address: I City: State: ‘ Zip:
“dence Tel No.: SS#: Driver's Lic. #: i State:
t
| BUSINESS PROEILE _ _ | SALES PROFILE o .

e of Ovmership: Merchant Type: Visa/MasterCard Sales Profile (ba accurate):

[ Sole Proprigtorship [ Parinership [ Not for Profit O Aetsi Card Svipe: -
M Limited Liabiity Compeny [0 Corporalion O PAorPC O Restaurant

00 Lodgin Manusl Key Entry with Imprint, Card Present: %

Tvoe of Goods Sold: YaNity products S1C Code: Os o

o : ervce Mzt Order / Te!ephone Oeder: 5%

0O MOmo
Do you currently sccept Visa/MasterCord? Ml Yes O No I Internet Internet: 100 o
s O Home Based i

Name of Current Processor: Pivotal O Other otal 100%
Average C.C. Ticket Size: § 40 Aversge C.C. Monthly Volume: $ 50000 Total Sgles/mth: $ 50000

Each person certifies that the averspe ticket size and sales volume indicated Is acoursie and egrees that any trensaction or monthly volume that exceeds either of the above emounts could result in
delayed end/or withhekd setilement funds

TRADE / REFERENCES . . L A

Name: Vitaquest international contac: Mark Stanisci

address: 8 Henderson Drive, West Caldwell NJ, 07006 Phone Humber: 973-575-9200

Name: The Planet Contact:
Address: Houston TX Phone Number; 866-362-5478

Mefdwnl authonzes Procamor Bank to p!ese:nt Autunated Cleanng House credis, Automated Clearing Hnuse debwts wire transfers o deposiory transfer checxs 10 and frem lhefo!]w.m gccount and
to and from any other eccount for which Processor o Bank are autherized 1o perform such functions under the Merchant Pracessing Agreement, for the purposes set forth in the Merchant Processing
Agreement. This authorization extends to such entries in said account concerning lease, rental of pirchasa agreements for POS terminals snd/or sccompanying equipment and/or check guarantes fees
and amounts due for supplies and materiats. This Automated Clearing House authorization cannot be revoked until e Merchant ebligations under this Agreement are satisfied, and Merchant gives Cynergy
Data written nolice of revocation. INVESTIGATIVE/CONSUMER REPORT: an investigative of consumer renort may be made in connection with apphication, Merchant euthorizes Bank or any of its

agents to investigate the references provided or any other statements or data ebiained from Merchant from eny of the undersigned indwidust cred? or finenciel responsibity. You heve a right, upon
written request, to a complete and accurate discosure of the nature and scope of the investigation requested.

olded Bank Name: Graystone Bank Tetephone #: 717-724-4657 Name on DOA Account: Preclsion Niche Produ
Im .
N uneck from Address: 412 Market Street : Cy: Harrisburg Stele: PA Zip: 17101
this account
must be Transh DDA
atlached, . (013 1 (3 |1 (89 [0 |7 iHe, |1 |6 |1 |0 (0 {1 ]2 |2 i7 |8
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RATES

2 / MasterCard Standard Retail & High Risk Retall Rates Mail / Phone / Internet / Touschtone Retes

i schent Chooses to Accept the Following: Merchant Chooses to Accept the Following:

! visa CKCD Discount Rate: % | MC CKCD Discount Rate: % | Visa CKCD Discount Rate: 3.25 % | MC CKCD Discount Rate: 3.25 %
Visa G.C. Discount Rata: & | MastetCard C.C. Discaunt Rate: % 1 Visa C.C. Discount Rate: 3.25 % | MasterCard C.C. Discount Rate: 3,25 o
VEMC MID Quatied:(4) 8 1 VS Non Quaifed (1) % | VS/MCMID Cuctted{s) 0.75 o | VS/MC Non Quafed-(+) 1.72 &
AMEX Discount Rate: % | Discover Discount Rate: % | AMEX Discount Rate: % | Discover Discount Rate: %
Fees: Fees:

VS/MC Transaction Fee: Pertem | VS/MC Transaction Fee: 0.30 Per ltem
Non-Bankeard Transaction Fee: Per ltem | Non-Bankeard Transaction Fee: 0.30 Perliem
Ststement Fee: Monthly | Statement Fee: 10.00 Monthty
Online Reporting Service: tonthly | Onfine Reporting Service: 5.00 Montnly
Menthly Minimum: Manthly | WMonthly Minimum; 20.00 Monthly
Annugl Fee: Per Year | Annusl Fes: 75.0 Per Year
Debit (PIN-based) Transaction + Network Fees: Per dtem | MO/TQfinternet Surcherge: 0.10 Perttem
AVS Surcharge: Peritem [ AVS Surcherge: 0.00 per ttem
EBT Trensection Fea: Per ltem | Batch Fee; 0.05 Per Batch
EBT Statement Fee: . Monthly | Chargeback Fee: . 35.00 Peritem
Batch Fee: Per Batch | ACH Reject Fee: $25 Per ltem
Chargeback Fee: Pertem | Retrieval Fee: §5 Perliem
ACH Reject Fee: $25 Perliem | Voice Authorization Fee: £0.95 Per Cal
Retrieval Fea: $5 Perlftem | Gateway Fee: Monthly
Vaoics Autherization Fee: $0,95 Per Cell | Gateway Transaction Fee: : Per ltem
Terminal Pratection Fan: Monthly | Other (please specify):

erchant Club: Monthly

Other (please spechy):

= primary inducement to Processar end Bank (o enter into this Agreement. the undersigned Guarantor(s), by signing this Agreement, jointly and severally, uncondiionally and imevocably, persenatlty
puarenty the continuing full end faithfut perfermance and payment by Merchant of each of itstheir dunies end obiigations to Processor and Bank under this Agreement or any other egreement curently
in effect ar in the future entered into between Merchant or its principals and Processor or Bank, as such agreements now exist or are amended from time to time, with or without notite. Guarentor(s)
understands further that Processor or Bank may proceed directly against Guarantor(s) without first exhausting their remedies against any other person or entity fesponsible to o amy security held by
Processor end Bank or Merchant. This guaranty wil not be discharged or effected by the death of the undersigned, vl bind e heirs, administrators, representatives and assigns, and may be enforced
by or for the benefit of any successor of Processor and Bank, Guarantor(s) understand that the inducement to Processer and Benk te enter inta Lhis agreement i consideration for the guaranty, and that
this guarenty remains in full force and effect even if the Guarantor(s) receive no additionsl benefit from the guaranty.

Barey  RynveARso s

Nama ¢ Personal Guarantor {please print) Name of Co-Personal Guarantor (please print)

B o Dale:_03/12/08 Date:
Signalye” _77 _ _(movadAy) Signature (ramvdlAy)
AMERIGAN EXPRESS i B

By signing balow, § represent that the information | have provided on this application is complete and accurate and | autharize American Exoress Trave! Related Servites Company, inc. {"American Bxpress to
varify the information on this appEcation and ta receive and exchange information about me, induding, requesting reparts frem consumer reporting agencies. IT 1 ask Amesican Express whether or not e
consumer feport was requested, Ameritan Express will e me, and if American Express received e repornt, Amenican Express wil give me the name and address of the agency that furnished . | understand
that upon American Express’ approval of the business enlity indicated above ta accept the American Expeess Card, the Tesms and Conditians for Amedican Express®Card Acceptence (Terms and Conditions™)
wi be sent to such busness entity along with a welcome letter, By accepling the American Express card for the purchase of goods and/or senices, you agree 1o be bound by the said Terms and Condtions,

Signature B»’ L
'DISCOVER © . .. . . _ .

| agres 10 accapl Disctver® Network Cards, Discover Network will defiver a stanter kit with my merchant senvices agreement and materials,

sqse___Der ¥’ L Oete: 0311208

FOF ALL CORPORATIONS = GORPORATE RESOLUTION _ -

The officer(s) identified in numbets 1 and/or 2 below represent thet each have tha right and sulhority to execute the Merchant Processing Agreement on behalf of the bMerchant.
MERCHANT UNDERSTANDS THAT THIS AGREERMENT SHALL NOT TAKE EFFECT UNTIL MERCHANT HAS BEEN APPROVED BY BANK AND A MERCHANT NUMBER 1S ISSUED,

I HAVE READ AND UNDERSTAND THE TERMS OF THIS AGREEMENT, AS SET QUT ABOVE AND IN THE SUBSEQUENT MERCHANT PROCESSING AGREEMENT {COLLECTIVELY," AGREEMENT™),
AS INDICATEQ BY MY SIGNATURE BELOW, | ACCEPT THE OFFER AS OUTLINED IN THE AGREEMENT,

Total Mobile Contro), LLC B SO

Do 03/12/08 rvdy)

{mem/ddfyyyy)

= *=1 Leggal Name of Merchent Business aﬂ}aﬁ Application - Signature
1
Actepted by Fivotal Payments, Inc. #2 From Apphcation ~ Signature
Accepted by Processor Accepted by Bank of America, NAA, Charlotie, NC

CYNO7/G6/APD Pivotal Payments is e registered 1SO/MSP for Bank of America, NA, Chardotte, NC 48




Merchant Processing Agreement

ferchant Processing Agreement (Agreament”) is emered ito on the Effective Date defined
_tion 13.A, below, between the business indicated on the Merchant Application [Merchant”™
or “you”), Pivotal Payments, Inc. {"PP7), Cynergy Data ('CD"). BA Merchant Services, LLC.
*BAMS" (CD end BA Mearchant Senvices, LLC. are cofectively referred to as Processor), and
Bank of America, NA, ["Bank).
Recitals
Merchant desires to accept Debit Cards and/or Other Cards, as indicated on the Merchant
Application, validly issued by members of Visa USA, Inc. (Vise?) and MasterCard
Internationel. Incerporated ("MasterCard™). *Debit Card” means sll Visa or MasterCard cards
issued by a non-U.S. bank, a Visa or MaslerCard card that accesses B consumer’s asset
account within 14 days after purchase, induding but not imited to Visa or ivtasterCard issued
stored vatue, prepaid, payrol, EBT, gift, snd consumer check cards, snd debit cards validly
issued by the debit card networks indicated in Section 4.G below ("Debit Networks™), such
as anline (PIN-based) cards. *Other Cards™ means all cards issued by a non-U.S. bank and
all Visa or MasterCard cards other than Debit Cards, induding bt not imited 1o business and
consumer credit cards and business debit cards. The category of card acceptance you have
indicated on the Merchant Application wAl collectively be referred to ss “Cards”. Bank and
Processer desire 10 provide Card processing services 10 Merchanl. Therefore, Merchant,
Processor and Bank agree s follows:
Terms and Conditions
1, Honoring Carids.

A Without Discrimination. You wit honor, without discrimination, sny Debit Card and/or Other
Card, a5 indkcated by you on the Merchant Application, properly tendered by a Candhoider,
*Carcholder” means a person presenting 8 Card and purporting 1o be the person in whaose
name the Card is issued. if you elect to accept only one of the ¢ard acceplance calegories
but Jater submit 8 transaction from a card in a different category, you agree that Processor and
Bank may process the vensaction and assess the appropriate fee, and that all terms of this
Agreement wil apply to that transaction. You will not establish @ mirimum or maximum
rensaction amount as a condition for honoring a Card, Cardholders will be entitled to the
seme senvices and retum privileges you extend to cash customers, and you will not impose
=ny special conditions (unless permitted by the Card Associalions) in connection with the

‘eptance of a Card, "Card Assoclation™ means Visa, MasterCard, Discover, Amencan
_~piess, Japenese Credit Bureau, and/or a Debit Network, es applcable.

3, Cardholder Identification. You wll identify the Cardholder and check the expiration date and
signature on each Card. You will not honor any Casd if: () the Card has expired; (i) the
signature on the sales dreft does not comespond with the signature on the Card; () the
aecount number embassed on the Card does not match the account number on the Card's
magnetic strip (as printed in electronic form) or the account number Is fisted on a cument
Elecironic Warning Bulletin file. You may not require 8 Cardholder to provide personal
information, such as 8 home or business telephone number, 8 home or business address,
or a driver's keense number as a condition for honoring a Card untess permitted under the
Laws and Rutes [defined in Section 14, below). You may not require a Cardnolder to complete
a posteard or simiar device that indudes the Cardholder's account number, Card expiration
date, signature, or any other Cend account data in phain view when maied,

C. Card Recovery. You wil use your reasonable, best effarts to recover any Card: () on Visa Cards
il the printed four dighs above the embossed account number do not match the first four
digits of the embossed account number: () if you are advised by Processor or Bank (or a
designee) tha issuer of the Card or the designated voice aulhbrizalion center to relain it; ()
you have reasonable grounds to befieve the Card is counterfelt, frauduient or sidten, or not
authorized by the Cardhelder; or (v) for MasterCard Cards, the embossed account number,
indent printed account number and or encoded actount number do not agree or the Cerd
doas not have a MasterCard hologram on the kwer right comer of the Card face.

D, Surcharge. You wil not add any emount to the posted price of goods or services you offer as
a condition of paying véth a Card, excepl as permitied by the Rules. This paragraph does not
prohibit you from offering a discount from the standard prics to induce a person to pay by
cash, check or simlar means rather than by using a Card.

E. Retumn Pofcy. You wil propery disclose to the Cardholder at the lime of the Card transaction
and in accondance with the Rules, any Emitation you have on accepting retumed merchandise,

F. No Claim Against Cercholder, You wil nol have any daim against or right 1o receive payment
from g Cardhoider unbess Processor and Bank refuses to accept the Sales Drah (s defimed in
Section 3) or revokes a prior acceplance of the Setes Draft after receipt or a chargeback or
otherwise, You will not aceept any payments from a Cardholder relating Lo previous charges for

~handise or services induded in a Sales Draft, and if you receive any such payments you
fpty wil remit them to Processor and Bank

3. Disputes With Cardholder. AY disputes between you and ey Cardholder refating to any Card
transaction wil be ssttled between you and the Cardholder, Neither Processor or Bank bear
any responstiity for such transactions.

CYNOZ/06/LIQ  Pivolal Payments is a registered ISO/MSP for Bank of America, N.A, Charlolte, NC

2, Authorization.

A Reqguired on all Transacions. You wil obtain a prior authonzation for the total amount of a
lransactiort via electronic terminal of device before completing any transaction, and you wil nat
pratess eny Lransaction that has not been authorized. You will follow any instructions received
during the authorization process. Upon receipl of euthorization you may consumimate only the
transaction authonized and must note on the Sales Draft the authorization number. Where

authorization is obtained, you wil be deemed to warmant the true identity of the customer as
the Cardholder.

B. tflect. Authorizations are not @ guarantee of acceplance or payment of the Sales Drsfl
Authorizations do not waive any provisions of this Agresment or olthenwise vakdate a fraudulent
transaction or a transaction invoiving the use of an expired Card.

C. Unreadable Magnetic Stripes. Whenyou present Card transaglions for authorization eleciro-
rically, and if your terminal is unable 1o read the magnetic stripe on the card, you will
obtain animpyrint of the card and the Cardholder's signature on the imprinted draft before
presenting the Sales Draft to Processor and Bank for processing. Failure to do so may
result in the assessment of a transaction surchazge on non-qualifying transactions.

3., Presentment of Sales Drafis,

A_Forms. You vl use e Sales Draft (Sales Draft”) or cther form approved by Processor and
Bank to document each Card transaction, Each Sales Drafl wll be legibly imprinted with: (1)
merchan{’s name, bocation and account number; (i) the information embossed on the Card
presented by the Cardholder (either elecironically or manually, and truncated, if applicable):
(i) the date of the transaction; ) a brief description of the goods or services invohved);
{¥) the transaclion authorizalion number; (1) the total smount of the sale including any

applicable taxes, or credi transaction; and (Vi) ediacent to the signature line, & notation
\hat all sales are final, if applicable,

B Signatures. Sales Drafls must be signed by the Cardholder unless the Card transaction is a
valid malfelephione order Card trensaction, or PIN-based Debi Card transaction, which fully
compiies with the requirements set forth in this Agreement. You may nol require the Cardholder
1o sign the Sales Draft before you enter the fina! transaction amount in the Sales Draft.

C. Reproduction of Information. Y the folowing information embossed on the Card and the
Merchant's name is not legibly impnated on the Sales Deatt, you will legbly reproduce on the
Sales Dyaft before submitling # 1o Processor and Bank: (7) the Cardholder's name; (§) account
number {rencated, if appicable); (H) expiration date and () the Merchant’s name and place
of business. Adcitionally, for MasterCard transactions you wil legibly reprotuce the name of
the Bank lssting the Card as i appears on the face of the Card.

0. Delvery and Retention of Sales Drafts. You wi defiver a complete copy of the Sales Draft or
credit voucher to the Cardholder at the ime of the transaction, You wil retain the “merchant
copy” of the Sales Draft or credit memorandum for at least 3 years following the date of
completion of the Card transaction {or such lenger period as the Rules requirg).

E. Electronic Transmission. In using electronic authonzalion and/or data capture services,
you wit enter the data related to a sales or credit trensaclion into 8 computer terminal or
magnetic stripe reading terminal no later than the close of business on the date the
trensaction is completed (unless otherwise permitied by the Rules), Failure to do so may
result in the assessment of a transaction surcharge on non-gualifying transactions. if you
pravide your own elecironic termina! or similar device, such terminels must meet
Processor's and Bank’s requirements for processing transactions, Information regarding
a sales or credit transaction trensmitted with a computer or magnelic stripe reading
terminatl will be transmitted by you to Processor and Bank or their agent in the form
Processor and Bank from time to time specifies or as required under the Rules. If
Processor or Bank requests a copy of a Sales Draft, credit voucher or other transaction
evidence, you will provide it within 24 hours following the request.

4, Deposit of Sales Drafis and Funds Due Merchant.
A Deposit of Funds.

i, Deposits. You agree that this Agreement is 8 contract of finandial accommodation within
the meaning of the Bankrupley Code, 11 US.C § 365 as amended from tme to time.
Subject 1o this Section, Bank vl deposit to the Designated Account {defined in Section
6 below) funds evidenced by Sales Drafis (whether evidenced in writing or by electronic
means) complying with the terms of this Agreement and the Rules and will privide you
provisional credit for such funds ess recoupment of any credit(s), adiustments, fines,
chargebacks, or fees), You understand and agree that Bank may withhold depostt and
payment to you without notice until the expiration of ary chargeback period for: a} mat
arder, telephone order, or Intemet transactions on Cards issued by non-US, financial
institutions, and b) if Processor or Bank determine, in their sole and reasonable discretion,
that a transaction or batch of iensactions poses a risk of toss. Nedther Processor nor Bank
are responsibie Tor any losses you may incur, inchuding but not Emited 1o NSF fees, due to
such delayed deposit of funds You adnowledge that your cbigation to Processer and
Bank for all amoums owed under this Agreement arise out of the same lrensaction s
Processor and Bank's obigation to depost funds 1o the Designated Accounl
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ii. Provisional Credit. Not withstanding the previous semtences, wnder no circumstance will
Processor or Bank be responsle for procassing creddts or adjustments related to Sales
Drafts not originally processed by Processor and Bank All Sales Drafis and deposils are
subject 1o audit and final checking by Processor end Bank and may be adjusted for
accuradies. You acknowledge that ell credits provided to you ere provisional and
subject to chargebacks and adustments: () in accordance with the Rules; () for any of
your cbligations to Processor and Bank; end () in any other situation constituling
suspecied fraud or a breach of this Agreement, whether or not a transaction is charged
back by the Card issuer. Processor and Bank may elect 1o grant conditiona! credtt for
individuat or groups of any funds evidenced by Sales Drafis. Final credht for those
conditional funds will be granted within Processor and Bank's sole discretion

i&. Processing Limits. Processor end Bank may impose a cap oh the volume and ticket
amount of Sales Drafts that they will process for you, as indicated to you by Processorand
Bank, This Emit may be changed by Processor and Bank upon witten nolkce 1o you.

B. Chargebacks. You are fully Eable for al transactions retumed for whatever reason, athensise
known as “chargebacks”. You wil pay on demand the value of akt chargebacks. Authorization
is granted 1o offeet from incoming trensactions and 10 debit the Designated Accounl, the
Resesve Ascount (defined in Section 7 below) or sny other account held at Bank or at ey

other financial institution the amount of al chargebacks. You wil fully cooperate in complying
with the Rules regarding chargebaciks.

€. Excessive Activity, Your presentation to Processor and Bank of Excessive Activity wilt be
a breach of this Agreement and cause for immediate termination of this Agreement.
*Excessive Activity” means. during amy monthly peried: (0) the doflar amount of charge-
backs and/or retrieval requests in excess of 155 of the everage monthly dollar amount of
your Card transactions; (i) sates sctivity that exceeds by 25% of the dofiar volume indicated
on the Appecation; or (i) the dofar amount of retums equals 2% of the aversge monthly
dollar amount, of your Cand transactions. You authorize, upon the occumence of Excessive
Activity, Processor and Bank to take sny ection they deem necassary induding but not Emited
to, suspension or termination of processing privileges or creation or maintenance of a
Reserve Actourt In accordance with this Agreement.

D, Cred.

i. Credt Memoranda, You wall issue a credit memorandum in any approved fomm, instead
of making a cash advanca, a disbursement or a refund on any Card trenssction. Bank

" will debit the Designated Account for the tola! face amount of each credit memorandum
submitted to Bank. You wil not submit a credit refating to any Sales Draft not originelly
submitted to Bank, nor will you submit a credit that exceeds the amount of the origins!
Sales Drefl You wil within the tme period specified by the Rules, provide a credit
memorandum or credit statement for every retum of goods of forgiveness of delt for
sanvioes which were the subject of a Card trensaction

it. Revocation of Credit. Processor or Bank may refuse 10 accept any Sales Draft, and
Processor and Bank may revoke prior acoeptance of e Seles Draft in the following
circumstences: () the transaction giving rise to the Sales Draft was not made in
compliance with this Agreement. the Laws or the Rufes; (b) the Cardholder dispules
his #ahility to Processor and Bank for any reason, inghuding but not limited to &
contention that the Cardnolder did not receive the goods of senvices, that the
goods or senvices provided were not as ordered o pursvant to those chargeback
rights enumerated in the Rules; or (€) the transaclion giving rise 1o the Sales Draft
was not direcily between you and the Cardholder, You will pay Processor and Bank
any amount previcusly credited to you for a Sales Draft not accepted by Processor
and Bank or where accepted, is revoked by Processor and Bank,

E Reprocessing. Not withstanding any authorizetion or request from a Cardholder, you wiii not
re-enter of feprocess any trensaction which has been charged back.

F. MisoeBaneous. You wil not present for processing of credit, drectly or indhrectly, any Uransaction
not oniginated as a resuk of 8 Card transagtion dectly between you and a Cardholder or any
transaction you know or should know ta be fraudulent or not euthorized by the Cardholder, You
wil not sel or discdose 1o third parties Card eccount information other than in the course of
performing your cbigatians under this Agreement.

(. Debit Card Processing.

i “Debit Networks™ means those debit card networks accepted by Processor, induding but
not kmited to the following orpanizations and their successors: Star, NYCE, Pulse, Interink.
AFFN, Alaska, Jeanie, Accel, and Money Station,

ii. Credit Refunds. You will attempt to settle in good faith any dispute batween you and
a Cerdholder involving a transection, You will establish a fair, consistent policy for
the exchange and return of merchandise and for the adiustment of amounts due on
Debit Cerd sales. You will promptly initiste a refund to the customer (which may be
made in cash, by en adjustment drefl or with & check or cashier's check, as pemmitted
by the Rules) whenever you determine that a Debit Card transaclien shouid be
canceled or reversed,

CYN07/08/L1Q Pivotal Paymients is a registered 150/MSP for Bank of America, N.A, Charlotle, NC

B, Adustments. Bxcept as the Debit Networks may penmit, you wil not make any cash
refunds or payments for retums or adustments on Debit Card transaclions but will
instead complele an adjustment form provided or approved by Processer The Debit
Card Sales Drafi for whith no refund or returm wal be eccepted by you must be deary
and conspicuously marked (nduding on the Cardholder's copy) as “fingl sale” or “no
return” and musl comply with the Rules.

iv. Ermor Resolution. You wil refer Debit Card Cardholders with questions or problams to the
institution that issued the Debit Card, You will cooperate with Frocessor and with each
applicable Debit Network and its other members to resoive any steged emors relating to
transactions. You wi perrmit and wil pay all expenses of periodic examinalicn and audt
of funclions related 1o each Debit Network, at such frequency es the appicable Debit
Network desms appropriate. Aucts will meet Debit Network standards, and the results
vl be made avaiable to the Debit Network.

5. Other Types of Transactions.
A Mai/Telephone Order, Processor and Bank caution against mel orders or telephone orders or

any transaction in which the Carcholder and Card are not present (malltelephens orders”)
due to the high incidence of customer disputes. You wilk perform AVS and obtain the expiration
date of the Card for a mailhelephone order and submit the expiration date when oblaining ’
authorization of the Card transaction. For mai/ telephone order transactions, you wil type of
print legibly on the signature iine the following a5 applicable: telephone order or “TO" or ma
order or “MO™ You rmust prompty notify Processor and Bank if your relal/mei order/telephone
order mix changes from the percemtages represented to Processor and Bank in the Merchant
Application. Processor and Bank may cease accepling ma#ielephone order transactions, or
EmiLits acceptance of such Liensactions, or morease ther fees, or terminate this Agreement, or
impose a Reserve Account (defined in Section 7A), if this mx changes. You may nol deposit
a madhelephone order Sales Draft before the product Is shipped,

B. Recurming Transactions. For recuring transactions, you must obtain a wrilten request from

the Cardholder for the goods and senvices 1o be charged to the Cardholders sccount, the
frequency of the recuring chargs, and the duration of ima dusing which such charges
may be made. You will not complete any recurring transaction after receiving: (@) a cancel-
lation notice from the Cardgholder (i) notice from Processor or Bank, or (iii) a response that

the Card Is not to be honored. You must print legibly on the Sales Draft the words
"Recurning Transaction”,

C. Muttiple Sales Drafts. You wil include a description and total amount of goods and sendcas

purchased in a single transaction on a single Sales Draft or ¥ensaction record, unless (7) pariial
payment is entered on the Sales Drafi or ransaction record and the balance of the transaction
amourt is paid in cash or by check g1 the time of transaction, or (¥) a Sales Draft represents an

advance deposit in a Card transaction completed in ecoordance with this Agreement and the
Rules.

D. Partial Completion.

i. Prior Consent. You will not accept for payment by Card any amount representing a
deposit o partiat payment for goods or services to be deliverad in the future without
the prior written consent of Processor or Bank. Such consent wll be subject to
Bank's fina! approval. The acceptance of 8 Card for payment or partia! payment of
goods or services to be delivered in the future withoul prior consent will be deemed
a breach of this Agreement and cause for immediate termination, in addition to eny
other remedies available under the Laws or Rules.

& Acceptance. if you have cbiained prior written conset, then you wit complete such Card
Usnsactions in accordance with the terms set forlh in this Agreement, the Rules, and the
Lews. Cardholders must exequte ene Sales Draft when making a deposit with a Card and
a second Sales Draft when paying the balance. You wil nole upon the Sales Draft the
words “deposit” or “balance” as appropiiate. You will not deposit the Sales Draft labeled

“balance” untl the goods have been defivered to Cardhoider or you have fully perfomed
the services.

E. Future Delivery. You will not present eny Sales Draft or other memorandum to Bank for

processing (whether by electronic means or otherwise) which relates to the sale of
goods or services for future delivery without Processor or Bank's prior waitten authori-
zation. Such consent vAll be subject 1o Bank's final approval, If Processor or Bank have
given such consent, you represent and warrant to Processor and Bank that you will not
rely on any proceeds or credit resulting from such transactions to purchese or furnish
goods or services. You will maintain sufficient working capital 10 provide for the defivery
of goods or services at the agreed upon future date, independent of any credil or

proceeds resulling from sales drefts or other memoranda taken in connection with
future delivery transactions.
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F. Hectronic Commerce. You may process elecironic commerce (EC”) transactions only if you have
«n indicated on the Application, and only il you have oblained CD's consent, H you submit EC
“aclions without such consent, Processor may immediately terminate this Agreement. i you
...v@ indicated on the Application that you wil be submitting EC transactions, you acknowledge
that you have received a copy of the Visa Cardholder Information Security Program (TCISPT)
manual If you present EC transactions, such fransactions must comply with the CISP reauire-
ments and al other apphicable Rules and Law. You understand that trensaclions processed via
EC are high risk and subject to a higher incidence of chargebacks. You are Fable for all charge-
backs end losses rdated 1o EC transactions, whether or not: ) EC transactions have bean
encrypled; and #) you have obtained consent to engage in such trensactions. Encryption isnot a
quamantee of payment and will nol walve any provision of this Agreement or otherwise vaidate a
fraudutent transaction. You must offer Cardhotders a secure transaction method, such as Secure
Sockets Layer (SSL) or 3-D Secure, AR commmunication costs related to EC transactions are your
responsibiity, You understand that Processor wil not manage the EC telecommunications fnk and
that it is your responsibllity to manage that ink. Al EC transactions Wi be setiled by Bank into a
depository institution of the United States in US. currensy,

i. Requirements. For goods to be shipped on EC transactions, you may obtain authoriza-
tion up to 7 calendar days prior to the shipment date. You need not to oblain a second
authodization if the Sales Draft amount is within 15% of the authorized smount, provided
that the additienal amount represents shipping casts. Further, your web site must cenlain
all of the follgrwing information: e) completa descriplion of the goods or senvices offered.
b) retumed merchandise and refund policy, ©) customer sendce contact, induding
electronic mai address and/or telephone number, d) irensaction currency (such ss US.
or Canadian dofars), €) export or fegal restrictions, if known, f) delivery polcy, consumer
data privacy pokcy, g) your security method for transmission of payment data, and h) the
Visa flag symbal in full color. I you slore cardholder account numbers, expiration dates,
and other personal cardnolder data in a dztabase, you must folow Visa and MasterCard
guidelines on securing such data. You shall immediately notify Processor of any
suspected or confirmed loss or theft of any transaction information. in eddition, you
must provide reasonalie access to Visa, MasterCard, a Debit Netwaork orindependent
third party to verify your ability to prevent future security breaches in 8 manner
consistent with the requirements of any Rule.

Cardhotder information Security. You agree that you are, and wi remain, fully comphant
with the Payment Card Industry Deta Security Standard required by the Card
Assodations, induding but not Eimited to undertaking the required snnual or quarterly
sel-sssessments and Web infrastruclure scans, as eppropriste. | you eccept EC
transactions, you must: install and maintain & working network firewali to protect data
acoessible via the internet; keep security patches up-to-date; encrypt stored data and
date sent over open networks; use and update antivinds software; restrict access to
data by business “naed-to-know"; assign a unique ID 1o each person with computer
access to date; not use vendor-supplied defeults for system passwords and other
security paremeters; track access 1o data by unique 1D; reguiady test secunity systems
and processes; mainiain a policy that addresses informalion security for employess
and contractors; and restrict physical access to cardholder information. When out-
sourcing administration of information essets, networks, or dala you must retain fsgal
control of proprietary information end use limied “need-to-know”™ access to such
pssets, networks of data. Further, you must reference the protection of cardholder
information and complance with the Visa CISP Rules In contracts with other senvice
providers. You agree to indemnify end reimburse Processor and Bank immediately for
any loss, liabity, assessment or fine incured due to your braach of this Section.

G. American Express, Discaver, JCB and Diners Club Transaction. Upen your request, Processor
and Bank wil provide authorization end/or dals capture service, for Discover, JCB, Diners
Club and American Express transactions, By signing this Merchant Agreement, Merchant
agress 1o abide by the terms and conditions of Diners Club, American Express and Discaver.
| undarstand that the Oiners Club Agreement will be sent to the business entity indicated on
this application. By accepting the Diners Ciub ¢ard for goods andfor senices Merchant
agrees to be bound by the terms and conditions of the Agreement. Processor and Bank ave
not responsible for funding such Lransactions. Initial setup fees may apply.

H. Cash Advances. You will not depostt amy transaction for purpose of obtgining or providing a

cash advance. You agree that any such deposi| shal be grounds for immediate termination.

. Prohibited Transactions. You wilf not accept or deposit any fraudulent transaction and you
may not, under any circumstances, present for deposit directly or indirectly, & transaction
which originated with any other merchant or any other source. You Wil not, under any
drcumstance, engage in any transaclion prohibited Dy the Rules or deposit telemarketing
transactions unless you obtain Bank or Processor's prior written consent. Such consent
will be subject to Bank's final approval. if you process any such trensactions, you may be

‘ediately terminated and Benk may hold funds snd/or require you to establish a
. serve Account. Further, you may be subject to Card Assodiation reperting reguire-
ments. You will not: accept cash, checks or other negotiable items from ary Cardholder
and forward a credit through any Card Association or Debit Network (i.e., as a purported
payment o deposit to an eccount maintained by the Cardholder); forward any transaction

-
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or infifate any reversal of a transaction that did not aviginale between you and the
Cardnolder; complete any transaction that you know or should have known 1o be fraudulent
or not autherized by the Cardhetder; accept eny Debit Card in payment for any legal
services or for expenses refsted to the defense of any crime (other than a traffic violation),
or any domestic relations matter where services or expenses are furnished by a person
whose name is not embossed on the Debil Card or any bankruptcy, insolvency, or other
proceeding effecting the ¢redilors of any Cardholder; present for processing a transaction
that does not represent a sale of goods or service directly between Cardholder and you.
You wilt fully cooperate with Processor and with each Card Association in the event that
Processor of any Card Association determines that there is a substantial risk of fraud arising
from your access 1o the Card Associztion. You wall take whatever actions Processor or Card
Associalions reasonably deem necessary in order to protect such Card Association, its
members, and its Cardhalders. Neither the Card Associations, Processex, nor any of their
respective personnel will have any lisbility to you for any ection taken in good faith,

J. Debit Card Transactions.

i For each PIN-based Debit Card sale, the Cardhelder must enter his Personal
Identification Number ("PIN") through a PIN pad ioceted at the point of sale.

i Each PIN pad vl be situated to permit Cardholders to inpul their PiNs without
revealing them to other persons, including your personnel.

ifi. You will instruct personnel that they may not ask any Cardholder to distiose the
PIN and that in the event that any of your personnel nevertheless becomes aware
of any Cardholder's PIN, such personne! will not use such PIN or create or malntain
any record of such PIN, and will not disclose such PIN to any other person,

iv. The PIN message must be encrypted from the PIN pad to the point of sale device
connected to a Debit Network used to inftiate transactions (“Terminal”) and from
the Terminal to the Debit Network and back so that the PIN message will not be in
the clear at any point in the trensaction,

v. You will comply with any other requirements relating to PIN security as required by
BAMS of by any Debit Network,

vi. A transaction receipt in conformity with Regulation E and the Rules will be made
available 1o the Cardholder.

vii, You may not establish & minimum or maximum transaction amount as a condition
for use of a Debit Card,

vifl. You may not charge ary Cardhofder for the use of any Debit Card unless the Rules
50 permiL

. You mey not coliect tex as a separate cash transaction.

K Debit Card Terminals. Debit Card terminals, induding hardware and software, must be certified

for use by BAMS and by ad of the Debit Networks, Terminals must indude encrypted PIN pads
which atow enlry of up 1o sideen characler PN, printers and a keyboard Jock function. You
are responsible for complance with & Rules regarding the use of Terminals, regardless of
vhether such Terminels are obtsined through CD or through a third party

6. Designated Account.
A Establishment and Authority, Merchan! witt establish and maintain an account at an ACH

receiving depository institution approved by Bank (“Designated Account™), Merchant
will maintain sufficient funds in the designated Account to satisfy all oblfigations, including
fees, contemplated by this Agreement. Merchant irrevocably authorizes Bank to debit the
Designated Account for chargebacks, fees and any other penalties or amounts owed
under this Agreement. This authority will remaln in effect for at least 2 years after termina-
tion of this Agreement whether or not you have notified Processor end Benk of a change
1o the Designated Account. Merchant must obtain prior written consent from Bank ot
Processor to change the Designated Account. If Merchent does not get that consent,
Processor end Bank may immediately terminate the Agreement and may iske other
action necessary, as determined by them within their sole discretion.

B. Deposit. Bank wil intiate a depositin an amount represented on Sakes Drafts tothe Designated

Account subject to Section 4 of this Agreement upon receipt of funds from Visa, MasterCard,
or 8 Debit Network. Typicaly, the deposit will be inftiated 3 business days folowing Processor's
receipt of the Sales Drefl, except for mal orderelephone order and elecnonic commerce
transaciions, which wil be intisted 5 business days folowing recept of the Sales Drafl
“Business Day” means Monday through Friday, excluding holidays observed by the Federsl
Reserve Bank of New York. Merchant autharizes Bank and Processor to inftiate reversd of
adustment entries and indiate or suspend such entries as may be necessary o grant Merchant
conditional credt for any entry. Bank, in ils sole discretior. may grant you provisional credd for
transacion amounts in the process of collection. subject to reseipt of final payment by Bank
and subject 1o aft chargebacks.
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C. Asserled Errors. You must promptly examine af statements relating to the Designated Accaunt,
‘~d immediately nolify Procassor and Bank in writing of any emors. Your written notice must
ude: () Merchant name and account number; () the doflar amount of the asserted error,
\) a description of the assented emor, and (v) an explanation of why you beleve an emor exists
and the cause of iL. if knowr That wiitten notice must be receied by Processor and Bank
within 30 calendar days after you recetved the periodic slatement conteining the asserted
error, You may not make any daim against Processor or Bank for eny koss or expense rekating
to any asserted eror for 60 calendar days immediately fofowing Frocessor's recelpt of your
wiitten notice. During that 60 day period, Frocessor and Bank wil be entitled 1o imvestigate the
asserted emor.

D. Indemsity, You wil indemnéfy end hold PP, Processor and Bank hamiess for any action they
\ake against the Designated Account, the Reserve Accounl, or any other account pursuant to
this Agreement.

£ ACH Authorization. You authorize Processor and Bank to initiste debit/credit entries to the
Designated Account, the Reserve Aceount, of any other account maintained by you at any
institution, all i accordance with this Agreement, This auvthorization will remain in effect
beyoend termination of this Agreement. In the event you change the Designated Account, this
authorization Wi epply 1o the new account.

7. Security interests, Reserve Account, Recoupment and Set-0ff.
A Security Interests

1, Secwsity Agresment. This Agreement is 8 security agreement under the Uniform
Commercial Code. You grant to PR, Processor and Bank e security interest in and Fien
vpen: (1) afll funds st any time in the Designated Account. regardless of the source of
such funds; (i) all funds at any time in the Reserve Account, regardiess of the source
of such funds; (i) present and future Sales Draft; and @) any and afl amounts which
may be dve 10 you under this Agreement including, without fimitation, alt rights to
receive gny payments o credits under this Agreement (collectively, the *Secured
Assets). You agree to provide other collaters! or security to PP, Frocessor and Bank
to secure your obfigations under this Agreement upon PP, Processor of Bank's
request. These security interests end liens wil secure alf of your obkgations under this
Agreement and any other agreements now existing o later entered into between you
and Processor and Bank. This security inerest may be exercised by PP, Processor and
Bark without notice or demand of any kind by making an immediate withdrawal or

" freezing the secured assels.

ii. Perfection. Upon request of PP, Processor or Bank, you wi execute one of more financing
stztements or other documents to evidence this security interest You represent end
wamsnt that no other person or entity has a security inlerest in the Secured Assets,
Further, with respect to such segurity interesis and Eens, Procassor and Bank will have e
rightss afforded under the Uniform Commerdial Code, eny other appéicable Iaw and in
equity. You vwAll obtain from Processor and Bank writlen consent prier to granting a secu-
rity inlerest of eny kind in the Secured Assets to a third party. You agree that thisis e
contract of recoupment and Processor and Bank are not required to flle a motion for refief
from & bankruptcy action automatic stay for Processor o Bank to realize on any of its
catersl (incduding any Reserve Accound). Nevertheless you agree not to contest or
ocbject to any motion for refief from the eutematic stay fled by Rrocessor or Bank. You
authorize Rrocessor or Bank and appoint Processor or Bank your attomey in fact to sign
your name o any financing statement used for the perfection of any security interest or
fien granted hereunder.

B. Reserve Account.

i, Establishment. You vAll establish end maintain a non-interest bearing deposit account
{“Reserve Account) at Bank inflially or at any time in the future as requested by
Processor and Bank, with sumns sufficient to satisfy your cument and future obligations
as determined by Processor and Bank. You authorize Bank to debit the Designated
Account or any other accolint you have et Benk or any other financial institution 1o
establish or maintain funds in the Reserve Account. Bank may deposit into the
Reserve Account funds it would otherwise be obkgated 10 pay you, for the purpose of
estebiishing, maintaining or increasing the Reserve Account in accordance with this
Segtion, if it determines such action is reasonably necessary 1o protect fts interests.

i. Autharizetions. Bank may, without nolica ta you, apply deposits in the Reserve Account
against any oulstending amounts you owe under this Agreement or any other agreement
between you and Processor or Banie Also, Processor and Bank may exerdse their rights
under this Agreement ageinst the Reserve Account to cofiect eny emounts due to
Protesstr or Bank induding, without Emitetion, rghts of set-off and recoupment
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iti, Funds. Funds in the Reserve Account will remain in the Reserve Account until 270
calendar days following the later of termination of this Agreement or your last
transmission of seles drafis Lo Processor or Bank, provided, however, that you will
remain fiable to Processor and Bank, for all liabilities occurring beyond such 270
day period. After the expiration of such 270 day period you must provide Processor
with written notification indicating you desire a release of any funds remaining in
the Reserve Account in order to receive such funds. You agree that you vill not use
these funds in the Reserve Account for any purpose, incfuding but not mited to
paying chargebacks, fees, fines or other amounts you owe Processor and Bank

under this Agreement. Bank (and not Merchant) shall not have sole control of the
Reserve Account

iv. Assurance. in the event of a bankvuptoy proceeding and the delemination by the court
that s Agreement s assumable under Bankruptcy Code § 365, as amended from time
to time, you myust establish or maintain a Reserve Account in an amount satisfaclory to
Processor and Bank.

C. Recoupment and Set-Dff. Processor and Bank have the right of recoupment and set-off.

This means that they may offset or recoup any outstanding/uncollected amounts owed
by you from: () any amounts they would otherwise be obfigated to depostt into the
Designated Account; (i) any other amounts Bank or Processor may owe you under this
Agreement or eny other agreement; and (iif) any funds in the Designated Account or
Reserve Account You acknowledge that in the event of @ bankniptey proceeding, in
order for you to provide adequate protection under Bankruptcy Code § 362 to Frocessor
and Bank, you must create of maintain the Reserve Account as required by Processor
and Bank, and Processor and Bank must have the right to oftset against the Reserve
Account for any and afl obligations which you may owe to Processor and Bank, withou

regard to whether the obligations relate to Sales Drafts infliated or created before or after
the fiing of the bankruptcy patition.

D. Remedies Cumutative. The fights and remedies conferred upon Processor and Bank in this

Agreement, et kaw or in equity, are not intended 1o be exclusive of each other, Rather, each and
every right of Frocessor and Bank under this Agreement, et law or in equity, wil be cumiative
and concurrent and in addition 1o every other right

8. Fees and Other Amounts Owed Bank.

A, Fees and Taxes. You will pay Processor and Bank fees for senvices, forms and equipment

in accordance with the rates set forth on the Application. Such fees will be calculated and
debited from the Designated Account oncs each business day or month for the previous
business day's or month's activity, or will be netted out from the funds due you atiributable
1o Seles Drefts presented to Frocessor and Bank. Processor and Bank reserve the right to
adjust the fees set forth on the Application and in this Section, in accordance with Section
16.l, betow, provided that Bank must approve, in advance, eny fee to or obfigation of
Merchant arising from or related to performence of this Agreement. You are also obfigated
1o pay ali taxes, and other charges imposed by any govemmental aulhority on the senvices
provided under this Agreement. Bank may not assign or otherwise transfer an obligation

to pay or reimburse Merchant arising from, or related to, performance of this Agreement
to Processor,

B. Other Amounts Owed. You will immediately pay PP, Procassor and Bank any smount incurred

bry PP, Procasstr and Bank attibulable to this Agreement incheding but not imited to charge-
backs, fines imposed by Visa or MasterCard, non-sufficient fund {ees, and ACH debits that
overdraw the Designated Accoun), Reserve Account or are athenwise dishonored, You autho-
rize Bank to debil via ACH the Designated Accoun!, Merchart Account, or any other account
you have at Bank or at any other finangia! institution for ary amount you owe Processor or Bank
under this Agreement or urder any other contract, note, guaranty, instrument or deaing of any
kind now existing or later entered into between you and Processor or Bark, whether your
obligation is direct, indirect, primary, secondary, fixed, contingent, joint or several, In the evert,
Processor or Bark demand sums due or such ACH does not fully reimburse Processor and
Bark for the emount owed, you will immediately pay Processor end Bank such emount.
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9, Application, indemnification, Umitation of Uability.

“kcalion. You represent and warrant to PP, Processor and Bank that al information in the
_pleation Is comrect and complete. You must nolify PP and Progessor in vatting of any
changes to the information in the Applcation, induding but not fimited to: any additionat
tocalion or new business, (the identity of prindpals and/or ovmers, the form of business
opanization {i.e., sole, proprietorship parinership, ete), type of goods and sensces provided
and how sales, are completed (L.e. by telephone, mai, or in person at your place of business).
The natice must be received by PP and Processor within 10 business days of the change. You
wil provide updated information to PP and Processor within a reasonable me upon request.
You are liable to PP &nd Processar for all losses and expenses incutred by PP end Processor
arising oul of your falure to repoit changes to it. PP, Bank and Processor may immediately
terminate this Agreement upon netification by you of a change o the information in the
Appication.

B. Indemnfication. You will hold harmless and indemnify the Card Associations, PP, Processor
and Bank, their employees and agents () against all claims by third parties arising ount of
this Agreement, and (D for all attorneys’ fees and other costs and expenses paid of
incurred by PP, Protessor or Bank in the enforcement of the Agreement, including but not
fimited 1o those resuling from any breach by you of this Agreement and those related 1o
any bankruptcy proceeding.

C. Limitation of Liability. Ary Ealiltiy of PP, Processor or Bank under this Agreement, whether to
you o any other party, whatever the basis of the fabilty, shall not exceed in the aggregete the
difference batween (T} the amount of fess paid by you to Processor and Bank during the
manth in which the ransaction o of which the liabifity arose occurred, and (§) assessments,
chargebacks, and offsets against such fees which arose during such month, Inthe event more
than one month is invaived, the eggregate amount of PP's, Processor’s and Bank's kabdty shall
not exceed the fowest amount determined in accord with the foregeing calculation for any
ane month involved. Nefther PR, Processor, Bank nor their agents, officers, directors, or
employees shall be Fable for indtect, special, or consequentiat damages.

D. Perfomance. Processor and Bank will perform ell services in accordiance wilh this Agreement.
Frocessor and Bank make no wamenty, express or impled, regarding the services, and nothing
contained in the Agreement wil constitute such e wamanty. PP, Processor and Bank
discdsim slf implied warmanties, ncluding those of merchantability and fitness for a
~wrticular purpose. No party wil ba iable to the others for eny faure or delay i is perfor-

‘e of this Agreement 1 such falure o delay erises out of causes beyond the control and
wihout the, fault o negligence of such party. Nefther PP, Processor nor Bank shall be Table for
the acts or omissions of any third party. For purposes of this Agreement, PP and Processor are
the exclusive agents of Bank and Bank is ot al times entirely responsible for, snd in conlrdl of
PP's and Processor's performance.

10, Representations and Warranties. You represent and warrant to PP, Processor and Bank at
tha time of execution and during the term of this Agreement the following:

A Information, You are a corporation, Emited fiabity company, parinership or sole proprietorship
validly existing and organized in the United States. AR information contained on the
Application or any other document submitled to Processor or Bank Is true and complete
and properly reflects the business, finangial condition, and principal partners, owners, or
officers of Merchant You are not engaged or affitated with any businesses, products or
msthods of seling other than those set forth on the Application. unless you oblain the prior
waitten consent of Processor end Bank,

B, Entity Power, Merchant and the person signing this Agreement have the authority o execute
and perform this Agreement. This Agreement wil not viclate any taw, or conflic with erry other
agreement to which you are subject

C. No Litigation or Termination. There is no action, sult or proceeding pending or to your
knowledge threatened which if decided adversely would impair your abilty to camry on your
business substantially es now conducted or which would adversely affect your financial
condtion or operslions, You have never entered into an egreement with a third party to
pertorm credit o debit card processing which has been terminated by that third party.

D. Transactions. All lrensactions ere bona fide. No transaction imvoives the use of a Card for any
purposs other then the purchase of goods or senvices from you nor does 1t imvolve a
Cardhoider oblaining cash from you unfess allowed by the Rules and agreed in wriling with
Processor and Bank,

E Rule complance. You will comply with the Laws end Rutes.
11. Aedh and Finendal Information,

A_ AudiL You authorize Processor or Bank to audil your records. syslems, processes of
nrocedures to confirm complianca with this Agreement, as amended from time to time,

1 vAll obtain, and will submit a copy of, an audit of your business when requested by
Jeessor or Bank.
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B. Financial information.

L Authorizalions. You authorize Processor or Bank to meke any business of personal
credit inquiries they consider necessary 1o review the acceptance and continuaticn of
this Agreement. You also authorize any person of credit reporting agency to compile
information 1o answer those credil inguiries and to furnish that information to
Processor end Bank.

i Documents. You wil provide Processor of Bank personal and business financis!
statements and other financial information as requested from time to Ume. If
requested, you wik furnish within 120 calendar days after the end of each fiscal year
to Processor and Bank a financial statement of profit and loss for the fiscal year and
a balance sheet as of the end of the fiscal year.

12. Third Partes.

A Senvices. You may be using spedial senices or software provided by a third party 10 assist you
in processing transactions, nduding authorizations and setlements, or accounting functions.
You are responsible for ensuring compliance with the requirements of eny third party in using
thel products. This incdludes making sure you have and comply with any software updates.
Processor and Bank have na responsibiity for any transaction unf that point in time Processor
or Bank receive data about the transaction.

B. Use of Terminals Provided by Others. You wil nolify Processor and Bank immediately if you
dedde to use elecironke authorization or dala capture terminals or software provided by
any entity other than Processor end Bank or its suthorize designee ["Third Party Terminals™)
to process ransactions. if you elect to use Third Party Terminals you agree (i) the third party
providing the terminals wil be your agent in the defivery of Card transactions to Processor
and Bank; and (i) to assume full responsibiity and lability for amy falure of that third party
ta comply with the Rules or this Agreement. Neither Processor nor Bank will be responsible

for any Yosses or addiional fees incurred by you as a result of any emer by & third party
agent or a malfunction in a Third Party Terminal.

C. Debil Network Requirements. In order to inform Cardholders that Debit Cards may be
actepted at your Tocations, you will prominently display the trademark of each Debit
Network at each location and will display signage of each Debit Network gt the entrance,
near all Terminals and on the window of such location. All uses by you of eny Debit
Netwark trademark will comply with the Rules. You acknowledge and apree that in
displaying any such trademark, you will be subject to approval by the applicable Debit
Network. You will under no circumstances be deemed 1o be a licensee of sublicensee
of any trademark of any Debit Network, nor will you otherwise be deemed to have or
to acquire any right, title or interest in such trademarks,

13. Term and Termination

A Term. The Agresment will become efietive on the date Bank exetutes this Agreement
(Effective Date™), provided, however that if you submit a transaction prior to the Effective Date,
you Wi be bound by of terms of this Agreement. The Agreement wil remain in effect for o
pesiad of 3 years (Tinitiat Term™) and will renew for successive | year termns (Renewal Term™)
urdess terminated as set forth below.

B. Termination. The Agreement may be terminated by PP, Bank or Merchant to be effective at
the end of the Initiat Term or any Renewal Term by giving written nolice of an intention not
to renew at least 90 calendar days before the end of the current term, Further, this
Agresment may be terminated at any lime with or without notica and with or without cause
by Processor and Bank. Processing under a particular Debit Network may be suspended
or terminated (without terminatng this entire Agreement] if: 7} the Debit Network deter-
mines to suspend or terminate processing: or () automaticall, upon termination or expira-
tion of Processor’s or your access to such Debit Network whether caused by termination
or expiration of Processor's agreement with such Debit Network or otherwise. In addition,
in the event that Processor's participation in such Debit Network is suspended for any
reason, processing through such Debit Network by you will be suspended for the period
of time of such suspension and BAMS or CD will immediately nolify you of that event.
Neither Processor, Bank, nor any Debit Network will have any Eabiliy to you s a result of
any such suspension or temination.

C. Ation upon Termination.

L Terminated Merchant Rie. You ad-crbe.iad-ge that Bank is required to repon your business

name and the name of Merchant's principals to Visa and MasterCard when Merchant is
terminated due to the reasons Fsled in the Rules.

il. Designated Account. Al your obligations regarding accepted Sales Drafis will surnvive
termination. You must maintsin in the Designated Account and the Reserve Account
enough funds to cover all chargebecks, deposit charges, refunds end fees incurred
by you for & reasonable Ume, birt in any event not less than the time specified in this
agreement. You authorize Bank to charge those accounts, or any other account
maintained under this Agreement, for all such emounts. If the amount in the
Designated Accourt or Resenve Account is not adequate, you will pay Processor and
Bank the amount your owe it upen demand, together with all costs and expenses
incurred to collect that amount, induding reasonable atlorneys' fees.
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ii. Equipment. Within 14 business days of the date of termination, you must retum a4
equipment owned by Processor and immediately pay Frocessor and Bank any amounts
you gwe them for equipment costs.

D, Early Termination

i. Merchant acknowledges and egrees that in addition to 21 other remedies available to
Bank and Processor under this Agreement, or 85 otheredse available at kv or equity,
i this Agreement is terminated by Merchent prior to the expiration of the applicable
Term of the Agreement, or for any reason other than for 8 material, uncured breach by
Bank or Processor, Merchant agrees to pay Bank or Processor damages {the
‘Damages”) determined by (g} computing the number of months remaining from the
date of termination 10 the end of the then current Intial or Renews! Term; and ()
muttiphying that number by the everage monthly processing fees.

ii. Merchant agrees that such Damages shall also be due PP or Bank or Processar il
Merchant discontinues submitling card transections during the Term for a period of
ninety (90) consecutive days, ard is nat designated es a seasonal merchant of as
otherwise agreed 1o by Bank o Processor.

iil. Merchant acknowledges that the Damages are not a penalty but rather are a
reasonable computation of the financial harm caused by the termination of this
Agreement by MerchanL

14, Compliance With Laws and Rules.

You agree to comply with all rules and operating regulations issued from tme 1o time by e Debit
Network, Diners” Club, JCB, any other issuer of Cards, MasterCard, and Visa and any pokcies
and procedures previded by Processor o Bank, induding those set forth in the Merchant
Procsssing Handbook {"Rules™). The Rules are incorporated inlo this Agreement by reference
as il they were fully set forth in this Agreement. You further agree to comply with aB applicable
state, federal and local laws, rules and regulations (Laws”), s smended from tme to lime. You
wl assist Processor and Bank in complying with el Lews end Rules now or heresftar applicable
to any Card transaction or this Agreement. You wil execule and deliver to Processor and Bank
al insiruments it may from time to tima reasonably desm netessary.

15. Use of Trademarks and Confidentiality.

A Use of Trademarks. Your use of Visa and MasterCard tredemarks must fully comply with the
Yes. Your use of Visa, MasterCard or other cards’ promotional materials will nol indicate
belly or indrectly that Visa or MasterGard endorse eny goods or services other than heir

own and you may not efer to Visa or MasterCard In stating efigbiity for your produdts of
senvices. If you have requested signage for the pupose of indicating acceptancs of Debi
Cards, you must display such signage for & minimum of 3 months. AR poirt of sale displays or
websites must indude efther appropriala Visa-gwned marks to indeate scceptance of Debt
and Other Cards or Visa approved signage 1o indicate acceptance of the limited acceptance
category you have selected,

B. Confidertiaiity.

i Cardholder Information. You will not disclose to any third party Cardhaiders’ account

_ information or other personal information except ta en agent of yours assisting in
completing a Card transaction, 8 Card Assogiation, or as required by law. You must
keep sl systems and media conteining sccounl, Cardhalder, o transaction information
(Physical or elecironic, Including out not #mited to account numbers, tard imprints,
and TIDs) in a secure manner, to prevent access by or disclosure to anyene other than
your authorized personnel. You must destroy af material containing Cardholders
sccount numbers, Card Imprints, Seles Drafts, Credit Vouchers (except for Sales
Drafts maintained in accordance with this Agreement. Laws, and the Rules). Further,
you must 1ake all steps reasonably necessary to ensure Gardholder information is not

disctosed or otherwise misused. You may not relain or store magnelic stripe or CVW2
data sfter authorization.

i Prohibitions. You will ot use for your own purposes, vl not disdose to any thid party.
and wall retain in strictest corfidence af information and data belonging to or relating to
the business of Processor and Bank (nduding without ¥mitation the terms of this
Agreement), and vAll safeguard such information and data by using the same degres of
care that you use 1o protect your g confidential information. If you have requested BIN
inforrnation, you must only use this BIN infermation for product identification purposes at
the point of sale, and not disdose this proprgtary and confidential Visa BIN information
to anyy third party without prior written permission from Visa,

i Disclosure. You authorize PR, Processor and Bank to disdlose your name end address to

any third party wha requests such information of otherwise has a reason to know such
information.

um to Bank. A% promotional materials, advertising displays, emblems, Sales Drafis,
wredt memoranda and other forms supplied ta you and not purchased by you or consumed
in use wil remain the property of Processor snd Bank and wil be immediately retumed to
Prosessor upon termination of this Agreement, You will be fufly fiable for alf foss, cos\, and
expense suffered or incurred by Frocessor and Benk arising out of the fature to retum o
destroy such materials followdng termination.

GYMO7/06/LIC Pivotal Payments is 8 registered 150/MSP for Bank of America, N.A., Charlotte, NC

18, General Provislons.

A Entire AgreemenL. This Agreement as amended from time 10 time, induding the Rules, the
Merchant Processing Handbook, end the completed Merchant Application, aft of which are
incorporated into this Agreement, constitute the entire agreement batween the parties, and
gl prior or other agreements or represenielions, wiitten of oral, are superseded, This

Agreement may be signed in one of more counterparis, all of which, taken together, will
constitute one agreement. :

B, Governing Law, This Agreement wil be govemned by the laws of the State of New York Proper
verwe for eny dispute arising from this agreement shall be in any state or federal courl of
competent jurisdiclion I Queens County, New Yorke Merchant and Guarantor(s) agree to
submit to the personal jurisdiction of courls focated in Queens County, New York,

C. Exclusivty, During the Initial and ary Renewal Term of this Agreement, you wli nol enter into
an agreement with any other enlty that provides Card processing senvices simiar to those
provided by Processor and Bank as contemplated by this Agreement without Processer and
Bank's writlen consent.

D. Construction. The headings used in this Agreement are inserted for convenlence only and wil
not affect the interpretation of any provision. Tha language used wit be deemed to be the
language chosen by the parties to express their mutual intent, and no rule of strict construction
will be appied against any parly, Any alteration or strikegver in the text of this pre-printed
Agreament w have no binding effect, &nd will not be deemed o smend this Agreement. This
Agreement may be executed by facsimie, and facsimile copies of signatures to this Agreement
shall be deemed to be originals and may be refied on to the seme extent as the ofiginals.

E. Assignabty, This Agreement may not be assigned by Merchant directly or by operation of law,
without the prior wiitten consen of Processor, H Merchant nevertheless assigns this Agreement

without the consent of Pracessar, the Agreement shall be binding upon the assignee. Bankwil
be informed of any such assignment.

F. Notices. Any wiitten notice under this Agreement will be deemed received upen the earfer of:
() sctua receipt or () five calendar days efter being deposited in the United States mad, and
addressed to the iast addeess shown on the records of the sender,

(3. Banknuptoy, if your business fals, induding banknuptcy, insolvency, or other suspension of
business operalions, you must nel sell, transfer, or disclose any materials that contain
Cardholder eccount numbers, personal information, or other Vise trensaction information
1e third parties. You must either return this infermation to Processor or provide acceplable
proof of destruction of this information. You wall inmediately notify Pracessor and Bank of
any barkruptcy, recelvership, insolvency or similar action of proceeding intiated by of
against Merchant o any of its principats. You will include Processor and Bank on the list
and malrix of creditors as filed with the Bankruptcy Court, whether or not a claim may
exist at the time of fiing. Failure to comply with either of these requirements will be cause

for immediate termination or eny other aclion avaiable to Processor end Bank under
applicable Rules or Laws.

H. Attomeys' Fees, Merchant wil ba kable for and will indemnfy and reimburse PP, Processor end
Bank for a sttomeys’ fess and other costs and expensas pald or incured by PP, Processor
and Bank or their gents in the enforcement of this Agreement, or in collecling any amounts
due from Merchant or resulting from any breach by Merchant of this Agresment.

1. Amendments. Bank and Processor may amend this Agreement at any ime upon notice
to you, With regard to increases in exisling fees, or imposition of new fees, except for any
fee increases imposed by Visa, MasterCard, or & Debit Neiwork, you may cancel the
Agreement if you object to the fee changes in waiting within 30 days. i you do not object,

and conlinue to process for 30 days after recelving notice of the fee change, you will be
deemed to assent to the new fees.

J. Severablty and Waiver, |f any provision of this Agreement is Tlegal, the invaldity of that provision
will not affect any of the remaining provisions and this Agreement wil be construed as i the
tlegal provision is not contained in the Agreement. Neither the faure nor delay by Processor or
Bank to exencise, or partial exendss of, any right under this Agreement will operate as a waiver
or estopped of such right, nor shal it amend this Agreement. All waivers must be signed by the
walving party

K independent Conlractors. PP, Processor, Bank and Merchant will be deemed indepen-

dent contractors and vkl not be considered agent, joint venture or pariner of the other.

L Employee Adtions. You sre responsible for your employees' aclions whie in your employment.

M, Survival, Sections 4.A.4,B.8,28,9,13.8,15,16.B and 18H will survive termination of this
Agreement.

N. Bank Contact. You may conlact Bank at the follewing address:
Bank of America, NA,
1231 Dumett Leng
LouisvIe, KY 40285-0001

iniials of Merchant % 8/8
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THIS ROLLING RESERVE AUTHORIZATION AGREEMENT Is entered
info between Pivolal Payments, having a place of business at 6800
Jericho Tumpike, Sulle 120 West, Syossel, NY 11791 (“Pivotal”) and you
the Merchant (*Merchant™).

WHEREAS ihe Merchant has eniered into a Merchani Processing
Agreament with Bank of America for acceplance of credit card
transactions;

AND WHEREAS PIVOTAL shall provide anciilary setvices to the

Merchant Processing Agreement between Bank of America and
Merchant;

NOW THEREFCRE, for good and valuable consideration, the parties
herelo agree as follows:

1. RESERVE ACCOUNT

1.1 Established; Merchant expressly authorizes PIVOTAL, at any fime
and from time to lime, to deduct from remittances or, upon request a
deposit, fo establish a reserve account to ensure PIVOTAL' recovery of
any liabllitles owed it or reasonably anlicipated to be owed fo it. The
amount of the reserve account shall initially be as set at  10% of each
transaction under the Merchant Processing Agreement. Following the
seventh (7th) month of the term of this Agreement (and every month
thereafier), the security deposits generated from the first (1st) month of
operation (and every month thereafler) may be forwarded to Merchant.
Depending on the level of risk, as determined solely by PIVOTAL, of
transactions submitted by Merchant, PIVOTAL may, at its sole discration,
at eny time and upon immediate notlce to Merchant {i} increase the
amount held In the reserve account; and/or {ii} retain the reserve account
for an exiended pediod of time.

1.2 No Interest: The reserve account shall not bear interest and
Merchant shall not be entitled to payment of the funds in the reserve
account until ail of Merchant's obligations under this Agreement and any
related agreements have been salisfied. Upon the terminafion of this
Agreement or any related agreements for any reason whatsoever,
PIVOTAL reserves the right to maintain in ils possession in the reserve
account any and all amounts then held by PIVOTAL, or its agents, until
such time as all actual and polential returns, refunds, voids chargebacks
and ofher amounis owing under this Agreement and any related
agreemenis have been settled to the full satisfaction of PIVOTAL.

1.3 Set-off: PIVOTAL shall have, and Merchant acknowledges that
PIVOTAL shall have, the right to set off against or debit from Merchant's
account and setflement amounts, any amount payable by PIVOTAL to
Merchant under any provislon of this Agreement or any related
agreement, any amounfs owed by Merchant to PIVOTAL, or any
damages, chargebacks, fines or penalties PIVOTAL Is responsibie for as
a result of Merchant's violatlon, breach, aclion or non-performance of its
obligations or lts cusiomers. Merchant shali promplly reimburse
PIVOTAL for any ACH returns, chargebacks or other losses, fees or
penaitles resulling from invalid transactions.

1.4 Merchant hereby authorizes PIVOTAL to ACH to Merchant's account
monies due and payable to Merchant and to ACH funds due and payable
fo PIVOTAL in accordance with this Agreement,

Bank Name: GQA“{%NE B‘.}JK

Bank ABA Number: _+0LLow INSTRACTIONS  INCLVYhED w! JroAly e

Bank Account Number: __ (010015180

Account Name:

CovoStim
2. INDEMNIFICATION

2.1 Indemnification: Merchant shail defend, indemnify and hold harmiless
PIVOTAL against and in respect to any and all dlaims, demands, losses,
cosls, expenses, obligations, liabilites, damages, redbveﬂes, and
deficiencies, including interest, penallies and reasonable attorney fees
that PIVOTAL shall incur or suffer, thal arise, result from, or relate o any
breach of or failure by Merchant to perform any of its representations,

warranties, covenanis or obligations in this Agreement or any related
agreement.

Rolling Reserve Authorization

22 PIVOTAL only provides Services: MERCHANT UNDERSTANDS
AND AGREES THAT PIVOTAL HAS NO DIRECT FINANCIAL
INTEREST IN THE TRANSACTION SERVICES PROVIDED BY BANK
OF AMERICA, AND 1S PROVIDING A SERVICE TO MERCHANT
ONLY. ALL RISK OF LOSS AND LIABILITY TO ANY PERSON OR
ORGANIZATION ARISING OUT OF THE SERVICES FURNISHED
HEREUNDER SHALL BE THAT OF MERCHANT,

3. Limitatlon on Liability, Damages: PIVOTAL' TOTAL LIABILITY TO
MERCHANT WITH RESPECT TO ANY AND ALL ACTIONS UNDER
THIS AGREEMENT SHALL UNDER NO CIRCUMSTANCES EXCEED
THE AMOUNT REPRESENTED BY THE AGGREGATE OF THE
RESERVE HELD BY PIVOTAL OVER THE MDST RECENT MONTH.

4. Limitation on Liabillty. Amount: PIVOTAL, ITS AFFILIATES, AGENTS
AND LICENSORS SHALL NOT BE LUIABLE FOR ANY SPECIAL,
INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, MULTIPLE OR
OTHER INDIRECT DAMAGES, OR FOR LOST PROFITS, LOSS OF
USE DAMAGES OR LOSS OF DATA IN ANY WAY CONNECTED WITH

OR ARISING OUT OF THE SERVICES PROVIDED BY PIVOTAL
HEREUNDER,

§. TERM. This Agreemeni shail be effective commencing on ihe dale
executed by PIVOTAL and continue in effect coterminous with the Bank
of America Merchant Processing Agreement with Merchant, however,
upon lermination of the Merchant Processing Agreement, this Agreament

shail continue to be in effect for the run off period stipulated in Seclion
1.1 above,

6. REPRESENTATIONS, WARRANTIES AND COVENANTS. Merchant
hereby represenis, waranls and covenants to PIVOTAL that Merchant
shall malntain #ts Information current with PIVOTAL and shall conduct its
business affalrs in accordance with the terms and condilions of the
Merchant Processing Agreement, end In compliance with all applicable
State, and Federal laws and regulatlons, as well as the operating rules
governing credit card, debit card and check transaclions.

7. GENERAL

7.1 Fomation of Contracl: This Agreement constitutes the entire valid
and legally binding agreemeni between the partles perlaining to the
matter herein and supersedes all prior agreements, representaiions and
understandings of the parties. This Agreement shall be governed by and
construed in accordance with the laws of the Stale of New York and
whose courls shall have exclustve jurisdiction. 1f any provision of this
Agreement is held invalid or unenforceable by any courl of final
jurisdiction, it Is the intent of the parlies that all other provisions of this

Agreement be construed fo remain fully valid, enforceable and. binding
on the parlies.

7.2 Remedies: All remedies of either parly hereunder are cumulative and
may be exerclsed concurrenlly or separately. The exercise of any one
remedy shall not be deemed to be an election of such remedy and shall
not preclude the exerclse of any other remedy. No failure on the pari of
aither parly to exercise and no delay In exerclsing any right or remedy
hereunder shall operate as a waiver of such right or remedy.

IN WITNESS WHEREOQF, the parlies have execiuted this Agreement.

CoLSUM
TITAL Modteg Gonreol DBA

Pivotal Payments

{Merchant Name}
W
fnature) (Signaiure)
Bagey Rynveagsod
{Name of Signatory) {Name of Signatory)
Presiven [wrnginst Menaee
{Title of Signatory} (Tille of Signatory)
4.1.08
{Date) (Dale)

RRA 022206




Barry Rynearson

From: Brittney Bond [brittney@primuspayment.com]
Sent: Wednesday, March 26, 2008 6:21 PM

To: ‘Barry Rynearson' ‘

Subject: aRolling_Reserve_Authorization_0206.pdf
Attachments: aRolling_Reserve_Authorization_0208.pdf

Hi Barry, Precision Niche has been conditionally approved at Pivotal:

Here are the conditions:

*
1. The merchant must have a functional website with its own shopping cart and with all policies in place. This site
will be reviewed by UW to ensure that it meets bank requirements.

2. Please provide a 10% rolling reserve agreement. (attached)

Please let me know if you have any questions,
Thank you,

Brittney Bond

Primus Payment Solutions, inc.
13841 Irvine Center Drive, Suite 130
Irvine, CA 92618

949.748.7360




Merchant#:

‘i PIVOTAL

PAYMENTS

O New Location [ Additional Location [J Existing Location
Sales Code:

BUSINESS INFORMATION

Name of Ownership Entily (Legal Name):

ToTAL MOBILE CONTROL, LLC

Name of Business {Doing Business As / Same a5 Signage):

PRecxsTON NTcHe Predupr s

Corporate / Biling Address: . Location Address [Attach Additional Locations - No P.0. Box):

0054 Aenwn BLYD, Ste 3il IHIY N. CAMeron €T
City: HAQESBU% ‘Staleipff IZJ'DZ 17112 City: ”MQ.ISBUI‘{G |Sme:PA Zp: T 03
e £ 917 -218 -b8AA [EATI 20 -6994b0 | HHE 1 -2 4894 |F 9)7- 828 -Jbo2
e SIS H TP /1 POEVIEW- AGEINVISBLE  Com JParised.. N0S0 ) BeX B 1. BWR & ISTAL MBBILE CONTRIL - COM

Have you been placed on the ‘CTMF {Combined Terminated MerchanUle)? DlYes NG |

Have you ever declared bankiuptey? OYes ONo

How long in present business? Years
Months

1y

Must Choosg One Maling Address; D‘L(orpara{e Address O location Address

Atiention: B,AQR\[ ZYNEA-RSOI\‘

OWNERS OR OFFICERS (Ownership must be equal to or greater than 50%)

Title: ip:

e pRESl D‘ENT Percent Owmership: OO
Last Name: QYNEA'QSON First Name: BARRY l Middie Initial: w Date of Bih: (nwr#dd&m]:o, .'Da! Hbﬂ
Residence Address: 132 KESTREL CT 1 City: HUMMELSTZ)W"J State: PA’ I 7ot 17036

i . No.: #; i ic, #: N
Residence Tel. No. 77 - Sbé“m%% 85 /&5" 52.1.{7’0 IDﬂver'sUc.# 23 B®gp 274 I&ale. pA
Titke: Percent Cwnership: %
Last Name: | First Name: l Middle Initigh: Date of Brth: (mm/cdAnp): ! /
Residence Address: | City: State: l Zip:

'llw'dence Tel. No.: l SS#: l Driver's Lic. #: | State:
BUSINESS PROFILE SALES PROFILE )
Type of Qwnership; Merchant Type: Visa/MasterCard Sales Prafife (be accurate):
0O Sole Proprictorship 0O Partnership O Not for Profit O Retail Card Swipe: W
Uimfted Lisbifty Company 3 Corparation 0O PAor PC O Restaurant
[J Lodging Manual Key Entry with Imprint, Card Present: %
SIC Coda:
Type of Goads Sold; _SKI CARE :
ype of Goods § E 588";; Mai Order / Telephone Order: %
Da you currently accept Visa/MasterCard? T Yes =2 J:temet Infernet: 100 %
; o - O Home Based
Name of Current Frocessor: —— 3 Other Total 100%
Average GG, Ticket Size: § L’ 7 'q D Average C.C, Monthly Volume: $ 50 00 () Total Seles/mth: $ So Fote’s)
i ]

delayed and/or withheld setllement funds.

Each person certifies that the eversgs ticket size and sales volume indicated is accurete end agrees that any transaction or monthly volume that exceeds either of the above emounts coukd resull in

TRADE / REFERENCES . . _

Name: T'Hg ME‘\/ Conlact: &DM ELI %ONDO

Address: HNGTbUJ T Phone Number: 214~ 792~ 78‘}3
Name: ConNTACT COMPL]A.NC; cerveRrR Contact:

Address: BANTA %" . CA qsqbl} l?hone Number: 86@ - 362 - Sj.f? 8

ELECTRONIC DEBIT / CREDIT AUTHORIZATION

wriften request, to a complete and accurate discdosure of the nature and scope of the investigatios

Merchant authorizes Frocessor or Bank to present Aulemated Clearing House credits, Aulemated Clearing House debils, wire transfers of depository transfer checks 1o and from the folowing account and
10 and from any other account for which Processor or Bank are authorized 1o perform such funclions under the Merchant Processing Agreement, fo the purposes sat forth in the Merchant Frocessing
Agreement. This euthorization extends te such entries in said account conceming lease, rental or purchase agreements for POS terminals and/or accompanying equipment andfor check guarantes feas
and emounts du for suppbes and materials. This Automated Cleating Hotsse euthorization tannot be revoked untd af Merchant obligations under this Agreement ere satisfied, snd Merchant gives Cynergy
Dala written notice of revocation. INVESTIGATIVE/CONSUMER REPORT: an investigalive or consumer feport may be made in connection with appcation. Merchant autherizes Bank or any of its
agents to investigate the references provided or any other statements of data obtained from Merchant, from any of the undersigned indvidual credit o financial responsibiity. You have a righl. upon

n requested.

A voided ok tame GRM STONE Bawie| e E g1 24- 457 |*" %“no%ﬁg‘ﬂt Nicre PeodverS
::ic:n:':::; i Address: \12 UAQ\CGT' S‘r Ciy: I'm \SB\)% State: ? )‘ Zip: 710)
must be Transit DDA
attached. N (O 3[1]21018[9]0 M | M| O[O 1212|718

CYNO7/0a/APP Pivotal Paymients is & registered 1SO/MSP for Bank of America, NA, Chardotte, NC % k ED .FDK ‘NCOMI% Wlp-’g
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Em-zs

9ga / MasterCard Standard Retall & High Risk Retail Rates Mail 7 Phone / Internet / Touchtone Rates

.Aerchant Chooses to Accept the Following: Merchant Chooses to Accept the Foliowing:
Visa CKCD Discount Rate: & | MC CKCD Discount Rate: g5 | Visa CKCD Discount Rate: 3.25 % | MC CXCD Discount Rate: 325w
Visa C.C. Discount Rate: % | MasterCard C.C. Discount Rate: 5y ] Visa C.C. Discount Rate: 3,25 % | MasterCard C.C. Discount Rate:  3.25 ¢
VS/WC MID Quaded:(+) oh | YSAMG Non Queiied () t | VS/MCMID Quatfed:(+) 0.75 o | VS/MC Non Queited:(+) 172 v
AMEX Discount Rate: % | Discover Discount Rate: o | AMEX Discount flate: % | Discover Discount Rate: %
Fees: Faes:
VS/MC Transaction Fee: Perftem | VS/MC Transaction Fee: 0.30 Perliem
Nen-Bankeard Transaction Fee: Perltem | Non-Bankeard Transaction Fee: 0.30 Perltem
Stetement Fee: Monthly | Statement Fee: 10.00 onthly
Onkne Reporting Service: Manthly | Onfine Reporting Service: . 5.00 Monthty
Monthly Minimum: Monthly | Monthly Minimum: 20.00 Monthly
Annual Fee: Per Year | Annual Fee: T5.0 Per Year
Debit (PiN-Dased) Transaction + Network Fees: Perftem | MO/O/nternet Surcharge: 0.10 Perlem
AVS Surcharge: Perltem | AVS Surcharge; 0.00 perlem
EBT Trensaclion Fee: Per liem | Batch Fee: 0.05 PerBaich
EBT Statement Fee: Monthly | Chargeback Fee: 35.00 Perliem
Batch Fes: Per Batch | ACH Reject Fee: $25 Perltem
Chargeback Fee: Perllem | Relrizvel Fee: &5 Perllem
ACH Reject Fee: $25 Perltem | Voice Authorization Fee: $0.95 Per Cal
Retrieval Fee: ' $5 Perttem | Getewsy Fea: fMonthly
Voice Autnorization Fes: $0.95 Per Call | Gateway Transaction Fee: Per liem
Tenminal Protection Plan: Monthly | Other (please specify):
Merchant Club: Monthly
Other (please specify):

AUARANTY '

,\s a primary inducement to Processor snd Bank to enter into this Agreement, the undersigned Guarantor(s), by signing this Agreement. Jointly and severally, uncondiiionzlly and imevocably, pessonaly
pueranty the continuing ful and faithful performance and payment by Merchant of each of fis/their duties and obligations 10 Processor end Bank under this Agreement of any other agreement currenty
in effect of in the future entered into between Merchant of its principals and Processor of Bank, as such agreaments now exist of are amended from Uime to lime, with of withowt notice. Guarantor(s)
understands further that Processes of Bank may proceed directly against Guarantor{s) without first exhausting their remedies against any other person of entity responsitle 10 & or any security held by
Processar and Bank or Merchant This guaranty wi not be discharged or effested by the death of the undersigned, wil bind al helrs, administrators, representatives and assigns, and may be enforced
by or for the benefit of any successol of Processor and Bank. Guarantor(s) understand tha

t the inducement 16 Processor and Bank to ener into this egreement is consideration for the guarenty, snd that
this guaranty remains in full force and efiect even if the Guaranior(s) receive no additional benefit from the guaranty.

372.4 »

Naoe of Personal Guarantor (please pring) Name of Co-Personal Guarantor (please print)

BMQ@V Q\"NEA'RS OfJ Date: ; l ' 0(9 ‘ 2007 Date:

Signature (mm/dafyyyy) Signature (mm/ddAyyyy)
AMERIGAN EXPRESS ' : :

By signing belaw, | represeat that the information | have pravided on this spplication is complete and accurate and 1 authorize American Express Travel Related Senvices Company, Inc. {American Bxpress’) to
verify the information on this epphcation end 10 receive and exchange information about me, inchading. fequesting reports from consumer teporting agencies. If | ssk American Express whether or not
Consumer repor was requested, Amesican Express wil 1ed me, and i American Express received a report, American Express vl give e the name and sddress of the agency that furnished it | understand
that upen American Bxpress’ approval of the bushess entity indicated abave to actept the American Express Card, the Terms end Conditions for American Express®Card Acceptance (“Terms and Condiions’)

wlibesemtosud\businessmfaysongvﬁmawdcmnetenenByampﬁwglheNna-m&presswdiwme purchase of goods and/or senvices, you afiee to be bound by the said Terms and Condiions.

Signature _&(“/ V‘ Date: J{ 0?7 2007 {rmm/ddyyy)
DISCOVER R ' _ ' R '

1 agree (o accept Discover® Network Cards, Discover Network will defiver a starter it with my merchant services agreement and matedals.

Signature Date: {rm/ddfyyyy)

FOR ALL CORPORATIONS ~ CORPORATE RESOLUTION

The officer(s) identified in numbers 1 andfor 2 below represent \hat each have the right and suthority o execule the Merchant Processing Agreement on behall of the Merchant
MERCHANT UNDERSTANDS THAT THIS ABREEMENT SHALL NOT TAKE EEFECT UNTIL MERCHANT HAS BEEN APPROVED BY RANK AND A MERCHANT NUMBER 13 ISSUED.

1HAVE READ AND UNDERSTAND THE TERMS OF THIS AGREEMENT, AS SET OUT ABOVE AND IN THE SUBSEQUENT MERCHANT PROCESSING AGREEMENT (COLLECTIVELY, AGREEMENT').
ASINDICATED BY MY SIGNATURE BELOW, ] ACCEPT THE OFFER AS QUTLINED IN THE AGREEMENT. s

TeTAl MoBiLe QNTROL |, UG 4

Erint Legal Name of Merchant Business #)&om Application ~ Signature

Accepted by Pivotal Payments, Iac. %2 From Application - Signature

Accepted by Processor Accepled by Bank of America, NA, Chatlotle, NC

CYRDXDEARP Pivotal Payments is a registered 180/MSP for Bank of America, NA, Charotte, NC 2/8
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Merchant Processing Agreement

:Merchant Processing Agreement CAgreement”) is entered into on the Effeciive Date defined

. section 13 A, below, between the business indicated on the Merchant Application (" Mierchant”

or “you’), Fvoia! Payments, Inc. TP}, Cynesgy Data (CD7), BA Merchant Services, LLC.

(“BAMS™ (CD and BA Merchant Services, LLC. are colectively referred 10 as Processar), and
Bank of America, N.A. (Bank’).

Recitels

Merchant desizes to accept Debit Cards and/or Other Cards, as indicated on the Merchant
Application, velidly issued by members of Visa USA, Inc. (Visa") and MasterCard
Intemational, Incorporated ("MasterCard™), *Oebil Card” means all Visa or MasterCard cards
issued by a non-ULS. bank, a Visa or MasterCard card that accesses a consumer's asset
account within 14 days after purchase, incuding bul not fimited 1o Visa or MasterCard issued
stored value, prepald, payroll, EBT, gift. end consumer check cards, and debil cards vefidly
issued by the debit card networks indicated in Section 4.G below ("Debit Networks?), such
as or-line (PIN-based) cards. “Other Cards™ means all cards issued by a non-U.S. bank and
all Visa of MasterCard cards other than Debi Cards, induding but not Emited to business and
eonsumer credit cards Bnd business debit cards. The category of card aceeptance you have
indicated on the Merchant Application will coflectively be referred to as “Cards”. Bank and
Pracessor desire to provide Card processing services 1o Merchanl. Therefore, Merchent,
Progessor and Bank agree as follows:

Terms and Conditlons

1. Honoring Cards.

A Without Discrimination. You will honor, without discrimination, any Debit Cerd and/or Other
Card, as indicated by you on the Merchant Application, property tendered by a Cardholder,
“Cardnolder” means a person presenting a Card and purporting to be the person in whose
name the Cand is issued., If you elect 10 accept only one of the card acceptance categories
but later submit a trensaction from a card in a different category, you agree that Processar end
Bank may process the transaclion end essess the appropiiate fes, and that aff terms of this
Agreement will epply to that ransaction. You will not establish 8 minimum or maximum
transaction amount as a condition for honing a Card. Cardholders will be entitled to the
same Services and retum privileges you extend to cash customers, and you will not impose
any special conditions {unless permitted by the Card Assodiations) in connection with the
iacceplance of a Card. “Card Association” means Vise, MasterCard, Discover, American
Express, Japanese Credtt Bureau, end/or a Debit Network, as applicable.

B, Cardholder Identification, You will identify the Cardholder and check the expirgtion date and
signature on each Card, You will not honor any Card if: () the Card has expired; (i) the
signature on the sales dreft does not comespond with the signature on the Card; (i) the
account number embossed on the Card does not match the account number on the Card's
magnelic stip (as printed in electronic form) or the sccount number is lisled on a current
Electromic Warning Bulletin fie. You may not require a Cardholder 1o provide personal
infarmation, such as a home or business telephone number, 8 home or business address,
or & driver’s license number as a condition for honoring & Card unless permitied under the
Laws and Rules (defined in Section 14, below). You may not require a Cardnolder to complete
a postcard or similar device that indudes the Cardholder's apcount number, Card expiration
date, signature, or eny other Card sccount data in plain view when maled.

C. Card Recovery. You wil use your reasornatie, best efforts to recover any Card: () on Visa Cerds
if the printed four digfls above: the embossed account number do not match the first four
digits of the embossed account number,; (8 if you are sdvised by Processor or Bank (or a
designee) the Issuer of the Card or the designated voioe authorization center to retain it; (&)
you have reasonable grounds to befieve the Card Is counterfeit, fraudlent or siclen, or nol
autharized by the Cardhokder; or (W) for MasterCard Cards, the embossed account number,
indent, printed acoount number and or encaded account mumber do not agree of the Card
does nol have a MasterCard hologram on the lower night comer o the Card face.

D. Surcharge. You will not add any amount 10 the posted price of goods or services you offer as
a condition of paying with a Card, except as permitted by the Rules. This parsgraph does nol
prohibit you from offering a discount from the stendard price 1o induce 8 person to pay by
cash, check or simBar means rather than by using e Card.

E. Retumn Pokcy. You will propedy disclose to the Cardholder at the time of the Card transaction
and in accordance with the Rulas, ary imitation you have on sccepling retumed mefchandise.

F. No Claim Against Cardholder. You wil not have any dlaim against or right 1o receive payment
fram 8 Cardholder untess Processor and Bank refuses 10 secept the Seles Drefl (s defined in
Seation 3) or revokes a prior acceplance of the Sales Draft after receipt or a chargeback or
athervwise. You will not accep! any payments from a Cardhorder relating 1o previous charges for
merchandise or sendces induded in a Sales Draft, and il you receive sny such payments you
promptly will remit them to Processor and Bank

G. Disputes With Cerdholder. Al disputes between you and any Cardholder relaling to any Card
wansaction will be setlled between you and the Cardholder. Neither Processor or Bank bear
any responsibility for such transactions.
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2, Authorization.

A Required on eff Transactions, You wil obtain a prior authonzation for the total amourt of a
transaction via electroréc terminal or device before completing any transaction, and you wil not
process ary transaction hat has not been authorized. You wi follow any instruttions receved
during the authorization process. Upon receipt of euthorization you may consummate only the
transacion authorized and must note on the Sales Draft the euthorization number. Where

authorization is obtained, you wii be deemed to wamant the Lrue identity of the customer as
the Cardholder,

B. Effect. Authorizations are nol 8 guaraniee of scceplance or payment of the Sales Dreft

Aatthorizations do not wabve arry provisions of this Agreement or othenwise vabdate a fraudident
transaction or a ransaction imvolving the use of an explred Card.

C. Unreadable Magnetic Stripes. When you present Card transactions for authorization electro-
nicatly, and if your terminal is unable to read the magnetic stripe on the card, you will
obtain animprint of the card and the Cardholder’s signature on the imprinted draft before
presenting the Sales Drah to Processor and Bank for processing. Failure to do so may
result in the assessment of a transaclon surcharge on non-qualifying transaclions.

3. Presentment of Sales Drafis,

A Forms. You will use a Sales Draft {"Sales Drafi”) or other form approved by Processor end
Bank to document each Card transaclion. Each Sales Drafl will be legibly imprinted with: ()
merchant's name, focation and account number; (i) the inforrnation embossad en the Card
presented by the Cardholder (efther electronically of manually, and truncated, if applicable):
(i) the dete of the wansaction; (W) a biief description of the goods ar services involved);
(V) the transaction authorization number; (M) the total amount of the sate including any

apphcable taxes, or crech Wenseclion; and (vl edjacent to the signature fine, & notation
that afl sales are final, if applicable.

B. Signatures. Sales Drafis must be signed by the Cardholder unless the Card transaction is 8
velid maltelephone order Card transaction, or PIN-based Debit Card transaction, which fully
complies with the requirements sel forth in this Agreement. You may not require the Cardhotder
to sign the Sales Drat before you enter the final transaction amount in the Sales Draft

C. Reproduction of Information. If the folowing information embossed on the Card and the
Merchant's name Is not legibly imprinted on the Sales Drafl, you wil leghbly reproduce on the
Sakes Draft before submitting it 1o Processor end Bank: () the Cardholder's name; (1) sccount
number (truncated, ¥ applicable); (@) expiration date and () the Merchant's name and place
of business. Additionally, for MasterCard transactions you will legibly reproducs the name of
the Bark #ssuing the Cerd Bs it appears on the face of the Card.

D. Delivery and Retention of Sales Drafls. You wil defiver 8 complels copy of the Sales Dref or
credit voucher to the Cardholder at the time of the vansaction. You wi retain the “merchant
copy” of the Sales Dreft or credit memorandum for at least 3 years following the date of
completion of the Card transaction {or such longer period as the Rules requirg).

E. Elsttronic Transmission. In using electronic authorizetion and/or date caplure senvices,
you will enter the data refated to a sales or credil lransaction into a compatter terminal or
magnelic stipe reading terminal no later then the close of business on the date the

" transaction is completed (unless otherwise permitied by the Rules). Failure to do so may
result in the assessment of a transaction surcharge on nori-qualifying transactions. if you
provide your own efectronic terminal or similar device, such terminals must meet
Processor’s and Bank's requirements for processing transsctions. Information regarding
8 sales or credit tansaction uensmitted with a compuler or megnetic siripe reading
terminal will be transmitted by you to Processer and Bank of their agent in the form
Processor and Bank from time to time specifies or as required under the Rules. if
Pracessor or Bank requests a copy of a Sales Dratt, credit veucher or other transaclion
evidence, you will provide it within 24 hours following the request.

4, Deposit of Sales Drafts and Funds Due Merchant
A Deposit of Funds.

i Deposits. You agree that this Agresment is a contract of financial accommadation within
the mearing of the Bankruptcy Code, 11 USC § 365 as smended from tme 10 time.
Subject to this Section, Bank wil depost 10 the Designated Accourt (defined in Section
6 below) funds evidenced by Seles Drafis (whether evidenced in wriling or by electronic
means) comphing with the terms of this Agreement and the Rules and wil provide you
provisiona! aredt for such funds (ess recoupment of ary crediifs), adsiments, fines,
chargebacks, or fees). You undarsiand and agree that Bank may withhold deposit and
paymant to you withot notice untd the expirstion of eny chargeback period for: 8) mad
order, telephone order, or Intemet transactions on Cards issued by non-US. financial
institutions, and b if Processer or Bank determine, in their sole and reasonable discretion,
that a Lrensaction or balch of transactions poses a risk of loss. Nefther Pracessor nor Bank
are responsible for any lasses you may ingur, inguding but not Emited 1o NSF fees, due to
such delayed deposil of funds. You acknow#dedge that yeur obligation to Processor and
Bank for 8% amounts owed under this Agreement arise out of the same transaction as
Processor and Bank's obigation to deposit funds o the Designated Account,
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. Provisional Credit. Nol withstanding the previous sentences, Under no Greumstance wil
Processor or Bank be responsible for processing credits or adjustments related to Sales
Drafts not oginally processed by Processor and Bank. All Szles Drafts and depasits are
subject to audit and finat cheaking by Processor end Bank and may be adjusted for
inaccurades. You scknowledge that el credis provided to you are provisional and
subject to chargebacks and adjusiments: () in accordance vith the Rules; (7) for any of
your cbEgations to Processor and Bank; and (&) in eny other sfuation constiluling
suspected fraud or a breach of this Agreement, whether o not a transaction is charged
back by the Card issuer. Processor and Bank may elect to grant conditional cred for
individua! or groups of any funds evidenced by Seles Drafts. Final credit for those
conditional funds will be granted within Procassor and Bank's sole discretion.

. Processing Limits. Processor end Bank may impose 8 cap on the volume and ticket
amount of Sates Drafts that they vl process for you, as indicated 1o you by Processor and
Bank, This [t may be changed by Processor and Bank upon writlen notice 1o you.

B. Chargebacks. You are fully Eabls for a transactions retumed for whatever reason, olhenvdse
known a8 “chargebacks”. You wil pay on demand the value of sl chargebacks. Authorization
is granted 10 offset from incoming ransactions and 10 debit the Designated Account, the
Reserve Account (defined in Section 7, below) of any other account hield et Bank or at any
ather finandal institution Lhe amount of all chargebacks, You wil fully coopersie in complying
with the Rules regarding chargebacks.

C. Excessive Aciivity. Your presentation to Processor and Bank of Excessive Activity will be
a breach of this Agreement and cause for immediate termination of this Agreement.
*Excessive Actiity” means, during any monthly peried: (i) the dollar amount of charge-
backs and/or retrieval requests in excess of 16 of the average monthly dollar amount of
your Card transactions; (f) sales sctivity that exceeds by 25% of the dolar volume indicated
on the Application; or () the dofar amount of retums equals 20% of the average monthly
dokiar amount of your Card transactions. You authorize, upan the occuence of Excessive
Activity, Processor and Bank 10 take any action they deem necessary induding but nol Emited
to. suspension or tenmination of processing privieges of creation or maintenance of a
Reserve Account i accordance with this Agreement,

D. Credit

i, Credit Memoranda. You wil issue a credit memorandum in any approved form, inslead
of making a cash advance, a disbursement o a refund on any Card ransaction. Bank
will debit the Designated Account for the total face amount of each credt memorandum
submitted to Bank. You wil nct submit 3 credft relating to any Sales Draft not originally
submitted to Bank, nor wil you submit a credit that exceeds the amount of the original
Sales Draft, You wil within the time period specified by the Rules, provide a credit
memorandum or credit Statement for every fetum of goods of fergiveness of debt for
services which were the subject of a Card transaction.

fi. Revocation of Credit. Processor or Bank may refuse 10 accept any Sales Draft, and
Processor and Bank may revoke prior accepiance of a Sales Drafi in the following
circumstences: (@) the transaclon giving rise to the Seles Draft was not made in
complizncs with this Agreement, the Laws or the Rules; (5) the Cardholder dispurtes
his Fability to Processor and Bank for any reason, induding but not limited to a
contention thet the Cardholder did not receive the goods or services, that the
goods or services provided were not as ordered or pursuent to those chargeback
rights enumerated in the Rules: or (¢) the transaction giving rise to the Safas Draft
was not direclly between you and the Cardholder. You will pay Processor anc Bank
any amount praviously credited to you for a Sales Drefi not accepted by Processor
and Bank or where accepled, is revoked by Processor end Bank.

E Reprocessing. Not withstanding any eutharization of request from a Cardholder, you will not
Te-enter of reprocess any transaction which has been charged back

E fiscefanecus. You will not present for processing of credit, directly or indirectly, any transaction
ot ariginated es a result of & Cerd transaction direclly between you and & Carghoider or any
transacion you know or shoukl knew to be fraudulent or not authorized by the Carcholder, You
wil not sef or discdose to third parties Card scoount information other than in the course of
perfarming your obligatiens under Ihis Agreement.

. Debit Card Processing.

i "Debit Networks™ means those debil card networks accepted by Precessor, induding bt
not imited to the following crganizations and their successors: Star, NYCE, Pulse, Interlink.
AFFN, Alaska, Jeanie, Accel, and Money Station.

ii. Credit Refunds. You will attempt to settle in good faith any dispute between you and
a Cardhelder involving a trensaction, You will establish a fair, consistent policy for
the exchange and return of merchandise and for the adjustment of amounts die on
Oebit Card sales. You will prompily initiate a refund to the customer {which may be
made in cash, by an edjustment drafl or with a check ot cashier’s check, as permitted
by the Rules) whenever you determine that a Debit Card transaclion should be
canceled or reversed.
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i Adjustments. Except as the Debit Networks may pemit, you wik not make any cash
refunds or payments for retums or adjusiments on Debit Card transactions bt wal
instead complete an adjusiment form provided or epptoved by Processor, The Debit
Card Sales Drafl for which no refund or retum wAll be sccepted by you must be dearly
and conspicuously marked (induding on the Cardholder's copy) es findl sale” of “no
refurn” and must comply with the Rules.

. Error Resolution. You wil refer Debit Card Cardhold ers with questions or probiems o the
institution that issued the Debit Card. You will cooperate with Processor and with each
sppEcable Debit Network and its other members to resoive arky sfeged emors relaling to
transactions. You wl permit and vl pay al expenses cf periodic examination and sudit
of functions relzted 1o each Debit Metwork, at such frequency Bs the eppicatls Debit
Network deems appropriate. Audis wall meet Debit Network standards, end the results
wil be made avaiable to the Debit Network.

5. Other Types of Transactions.
A Mairelephone Order. Processor and Bank caution sgainst malt orders of telsphone arders o

any transaction in which the Carhalder and Card ere not present ("malfelephone orders™)
due to the high incidence of customer dispules. You will perform AVS end obitain the expiration
date of the Card for a mathelephone order and subimit the expiralion date when obtaining
authorization of the Card transaciion. For mad/ telephone order transactions, you wil type of
print legioly on the signature Ene the folowing as applicable; telephone order or TTO" or mad
order or "MD" You must promptly notify Pracessor and Bank i your retallmadl arderAelephone
order mix changes from the percerilages represented to Processor and Bank in the Merchant
Apphication. Processor and Bank may cease accepting malielephone ardar transactions, or
Emé its acceplance of such transaclions. of increase thedr fees, of teminate this Agreement, or
impose a Reserve Account (defined in Section 74), if this mix changes. You may not deposit
a mat/telephone order Sales Draft befors the product ks shipped.

B, Recurring Transactions. For recurrng transactions, you must obtain & written request from
the Cardholder for the goods end sences 1o be charged to the Cardholders account, the
frequency of the recurring cherge, and the duration of time during which such charges
may be made. You wil nol complete any recurring transaction after recening: (1) e cancel-
lation atice from the Cardholder (#) notice from Processor or Bank, of (i) a respanse that
the Card s not te be honored. You must print legibly on the Sales Drafl the words
“Recuming Transaction”.

C. Muliiple Sales Drafts You wil indude 8 desaription and total amount of goods and senvices
purchased in s single transaction on a single Sales Drafl or transaction record, unfess () partial
payment is entered on the Sales Draft or transaction record and the balancs of the transaction
amount is paid in cash or by check al he lime of trensaction, or () a Sales Draft represents an
sdvance deposit in a Card trensaction completed in accordance with this Agreement and the
Rules,

D. Partial Completion.

i. Prior Consent. You will not accept for payment by Card any emount representing a
deposit or partial payment for goods or services to be delivered in the future without
the prior written consent of Processor or Bank Such consent will be subject 1o
Bank's final approvat. The acceptance of a Card for payment o partial payment of
goods or services Lo be delivered in the future withoul prior consent will be deemed
a breach of this Agreement and cause for immediate termination, in addition to eny
other remedies avafiable under the Laws or Rules,

i Acceptance. Ifyou have ohlained prior writlen consent, then you will complete such Card
transactions in accordance with the terms sed forth in this Agreement. Lhe Rules, and the
Laws. Cardholders mus, execute one Sales Draft when making a depasit with a Card and
a second Sales Drafl when paying the batance. You wil note upon the Sales Drafl the
wards "deposit” or “balance” as appropriate. You wi not deposit the Sales Draf labeled

“halance” unti the goods have been delivered to Cargholder or you have fully perormed
the senvices.

E. Fulure Delivery, You will not present any Sales Draft or other memorandum to Bank for
processing (whether by elecironic means or otherwise) which relates to the sale of
goods ar services for future defivery without Processor or Bank(s prior writlen authori-
zatior. Such consent will be subject to Bank's final epproval. If Processor or Benk have
given such consent, you represent and warrant to Processor and Bank that you will not
rely on sny proceeds of credit resulling from such Yansactions (o purchase of furnish
goods or Services, You will maintain sufficient weorking eapite to provide for the delivery
of goods or services at the agreed upon future date, independent of any credit or
praceeds resulting frem seles drafis or other memoranda taken in connection with
future delivery ransactions.
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F. Electronic Commerce. You may process eleciranic commerce {TECT) transactions ondy f you have
<o indicated on the Application, and only ¥ you have oblained CD's consent. if you submit EC
nsactions without such consent. Processor may imimediately terminate this Agreement. If you
have indicated on the AppFication that you will be sabmitting EC transactions, you sckngwiedpe
thatl you have received @ copy of the Visa Cerdholder Information Secuity Program (CIS®)
manual If you present EC transactions, such transactions must comply with the CISP require-
ments and &Y olher applicable Rutes and Law, You understand that transactions processed via
EC are high risk and subject to a higher incidence of chargebacks. You are Fable for a charge-
backs and losses related 1o EC transactions, whether or net: ) EG tansactions have been
encrypted: and if) you have obigined consent 1o engage in such transacians. Eneryption is not a
guarantee of payment and will not waive any peovision of this Agreement or othenvise vatidale 8
frauchent transaction. You must offer Cargholders a secure ransaction method, such as Secure
Sockets Layer (SSL) or 3-D Secure. A communication costs Telated 10 EC vransactions are your
responsibty. You understand that Processor wil ngt manage the EC telecommunications bak and
that it is your responsibTty to manage that ink Al EC transactions wil be settled by Bank into a
depository institution of the United States in .S, cumency.

L Requirements. For goods to be shipped on EC transactions, you may oblain authoriza-
ticn up to 7 calendar days prier to the shipment dale: You need not to obtain a second
authorization if the Sales Draft amount is within 15% of the authorized amount, provided
that the additional amount represents shipping costs. Further, your web site must conlain
all of the folkewing information: a) complete description of the goods or services offered,
b) returned merchandise and refund poficy, €) customer senice conlagt, induding
electronic mai address and/or telephone number, d) trensaction currency {such as U8,
or Canadian dollars), €) expon or legal restrictions, # known, 1) defivery poficy, consumer
dals privacy poficy, ) your security method for trensmission of payment dala, end h) the
Visa flag symbol in full color. Hf you slore cardholder account numbers. expiration dates.
and other persona! cirdholder data in 2 detabese, you must follow Visa and MasterCard
guidelines on securing such data. You shall immediately notify Processor of any
suspected or confirmed loss or theft of eny transaction information. in addition, you
must provide reasonable acoess 10 Visa, MasterCard, a Debit Network or independent
third party to verify your ability to prevent future securily breaches in a manner
consistent with the requirements of any Rule.

Cardholder information Security. You agree that you are, and wil remain, fully comptant
with the Payment Cand Industry Deta Secuity Standard required by the Card
Assodations, incuding but not Fmited to undertaking the required annwal or quarterdy
self-assessments and Web infrestruclure scans, as appropriate. f you sccept EC
transactions, you must: install and mainlaln & working network firewal to protect data
accessible via the Internet; keep sequnity patches up-to-date; encrypt stored data and
data sent over open networks; uss and update antivirus software; restricl access to
data by business “need-to-know"; assign a Unique |0 10 eath person with computer
access 1o dals: not use vendos-suppfied defaults for system passwords and other
security parameters; track access 10 date by unique D: regularly test security systems
and processes; maintain a policy that addresses information security for employees
and conlractors; and Testrict physical access to cardholder information. When out-
sourcing administration of information assets, networks, or data you must retain legal
control of proprigtary information and use limited “need-to-knerw™ access to such
assels, networks o data. Further, you must reference the protection of cardholder
information and compliance with the Visa CISP Rules in contracis with other senvice
providers. You agree to indemnify and relmburse Processor and Bank immediately for
any lass, liability, essessment or fine ingurred due to your breach of this Section.

G. American Express, Discover, JCB and Diners Club Transaction. Upon your request, Processor
and Bank wil provide euthorization sndfor data caplwre senvice, for Discover, JCB, Diners
Club and American Express transactions. By signing this Merchant Agreement, Merchant
agrees to abide by the terms and condiions of Diners Club, Amesican Express snd Discover,
| understand that the Diners Club Agreement il be sent to the business entity indicated on
this application. By accepling the Diners Club cond for goods and/or servites Merchant
agrees to be bound by the terms and conditions of the Agreement. Processor and Bank are
niol responsible for funding such Uansactions. Initial setup fees may apphy.

H. Cash Advanoes. You wi not depostt ary transaction for purpose of oblaining or provicing &
cash advance, You agres that any such deposit shal be greunds for Immediate termination.

1. Prohibited Transactions. You will not accept or deposit any fraudulent transaction and you
may not, under any circumstances, present for deposit directly or indirectly, a transacticn
which originated with any other merghant or any other source. You wili not, under any
circumstance, engage in any transaction prohibited by the Rules or deposit telemarkating
transactions unless you obtain Benk or Processor's prior writlen consent. Such consent
wll be subject to Bank's final spproval. f you process eny such transactions, you may be

nmediately terminated and Bank may hold funds and/or require you to establish 8
Reserve Account. Further, you may be subject to Cerd Associalion reporting require-
ments, You will not: sccept cash, checks of other negotiable items from any Cardholder
and forward a credit threugh any Cerd Association or Debit Network (.e.. 85 a purported
payment ar deposit to an account maintained by the Cardholder); forward any transaction

=t
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o initiate any reversal of 2 transaction that did not originste betwsen you and the
Cardholder; complete any transaction that you know or shoukd have known to be fraudutent
ot not authorized by the Cardholder: accepl any Debit Catd in payment for any Jegal
services or for expenses refated to the defense of any crime (other than a treffic violation),
or any domestic relations matler where services or expenses are furnished by a person
whose name is not embossed on the Debit Card or any bankrupicy, insolvency, or other
proceeding affecting the creditors of any Cardhelder; present for processing a transaction
that does not sepresent a sale of goods or senvice direclly between Cardholder and you.
You will fully cooperate with Processor and with each Card Association in the event that
Processor of any Card Association determines that there is a substantial risk of fraud arising
from your access to the Card Assaciation, You will Lake whatever actions Processor or Card
Associations reasonably deem necessary in ofder to proteci such Card Associalion. its
members, and its Carcholders. Neither the Card Assatiations, Procassor, nor any of thelr
respective personnel will have any liability 10 you for any action taken in good faith.
J. Debit Cerd Transactions.

i. For each PIN-based Debit Card sale, the Cardholder must enter his Personal
Identification Number (“PIN") through a PIN pad located at the point of sale.

ii. Each PIN pad will be situated to permit Cardholders to input their PINs without
revealing them to other persons, including your personnel.

iil, You will instruct personnet that they may not ask any Cardholder 1o disclase the
PIN and thet in the event that any of your personnel nevertheless becomes aware
of any Cardholder's PIN, such personnelwill not use such PIN or create of maintaln
any record of such PIN, and will not disclose such PIN to any other person.

iv. The PIN message must be encrypted from the PIN pad to the point of sale device
connecled 1o a Debit Network used to initiate lransactions ((Terminal™) and from
the Terminal to the Debit Network and back so that the PIN message will not be in
the clear at any point in the lransaction,

v. You will comply with any ather requirements relating 1o PIN security Bs reguired by
BAMS or by any Debit Network.

vi. A transaclion receipt in conformity with Regulation E and the Rutes wii be made
avaitable to the Cerdholder.

vil. Yo may not esleblish 8 minimum or maximum transacticn amount as a condition
for use of e Debit Card,

viil, You may not charge any Cardholder for the use of any Debit Card unless the Rules
S0 permit.

ix. You may not collec tax 8s & separate cash transastion.

K. Debit Card Terminals, Debit Card terminals, incuding hardware and software, must be cartified
for use by BAMS and by all of the Debit Networks. Terminals must indlude encrypled PIN pads
véich aBow entry of up to siteen characler PINS, printers and 8 keyboard lock funclion. You
are responsible for compiance with 8 Rules regarding the use of Terminals, regardiess of
whether such Terminals are oblained through CD or through a third party

6. Designated Account.

A Establishment and Authority, Merchant wAk establish and maintain an account st an ACH
tecehving depository institution approved by Bank (“Designated Account”). Merchant
will maintain sufficient funds in the desipnated Account 1o salisfy all obligations, including
fees. contemplated by this Agreement. Merchant irrevotably suthorizes Bank 1o debdt the
Designated Account for chargebacks, fees and any other penalties or amounts owed
under this Agreement. This authority will remain in effect for at least 2 years after termina-
tion of this Agreement whether or not you have nolified Processor and Bank of a change
to the Designated Account. Merchant must obtein prior writlen consent from Bank of
Processor to change the Designated Account. If Merchant does not get that consent,
Processor and Bank may immediately terminate the Agreement and may tske other
action necessary, as determined by them within thelr sole discretion.

B. Deposit. Bank will inftiste a depositinan amourd represented on Sales Drafis to the Designated
Acoount subject to Section 4 of this Agreement upon reveipt of fuads from Visa, MasterCerd,
or a Debit Network Typicall, the deposit will be initiated 3 business days follewing Processor’s
receipt of the Seles Draft, except for mad orderAelephone order and elettronic commerce
transactions, which wil be nitiated 5 business days fooaing receipt of the Sales Draft
“Business Day” means Monday through Friday, excluding hofidays observed by the Federst
Reserve Bank of New York. Merchant authorizes Banik end Processor 1o inftiate reversal or
adjustment entsies and infate or suspend such entries as may be necessary 1o grant Merchant
conditional credit for any entry. Bank, in its sole discretion, may grant you provisional credi for
transaction amounts in the process of collection, subject to receipt of final payment by Bank
and subjert to all chargebacks.
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(. Asserted Errors. Yo must promplly examing af stziements refating to the Designated Account,
and immediately notify Processor and Bank in waiting of any emors. Your wifiten nolice must
dude: () Mercham name and account number; (H) the dofar amount of the asserted error,
(&) & description. of the asserted error, and (v} an explanation of why you beleve an eror exists
and the cause of iL if knowrL That vaitten notice must be received by Processor and Bank
within 30 calendar days after you received the periodic statement containing the asserlad
ervor. You may nol make any daim against Processor or Bank for any loss or expense relating
10 any asserted emor for 60 calendsr days immediately fofawing Processor's receipt of your
witten nolice. During that 60 day pesiod, Processor and Bank will be entitled to investipale the
asserted emor,

D. Indemnity, You wi indemnfy end hold PP, Processor and Bank hamless for any action they
1ake against the Designated Account. the Reserve Account, or any other account purstant 10
this Agreement.

E. ACH Authorization. You atthorize Processer and Bank to infliate debit/credit entries to the
Designated Account, the Reserve Account, of any other account mairitained by you at any
institution, 8§ i accordance vith this Agreement. This authorization wil remain in effect
beyond termination of this Agreement. In the event you change the Designated Account, this
authorization wi apply o the new account.

7. Secanity Interests, Reserve Account, Recoupment and Set-Off,
A Security Interests.

i Security Agreement. This Agreement is a securiy agreement under the Lnifarm
Commercial Code. You grant to PP, Protessor and Bank a security interest in and lien
upon: (@ afl funds et any tima in the Designated Account, regardiess of the source of
such funds; (i) a¥ funds at any time in the Reserve Account, regardless of the source
of such funds; (i) present and future Sales Draft; and (v) eny and ak amounts which
may ba due to you under this Agreement induding, without limitation, 2fl rights to
receive any payments of credits under this Agreement (collectively, the “Secured
Assels’). You agres to provide other colleteral or security to PP, Processor and Bank
to secure your obligations under this Agreement upon PP, Processor or Bank's
request. These security imerests and fiens will secure afl of your obligations urwler this
Agreement and any other agreements now edsting or (ater entered into between you
and Prosessor and Bank. This security interest may be exercised by PP, Processor and
Bank without notice or demand of eny kind by making an immediate withdrawal or
fregzing the secured assets.

£. Perfection. Upon reauest of PR, Processor or Bank, you wll execute one of more financing
slatements or other documents o evidence this security intefest. You represent and
wanarit that no other person o entity has a security if{erest in the Secured Assels.
Further, with respect 1o such security interests end biens, Processor and Bardi wil have el
righits afforded under the Uniform Commercial Code, any other applicable kw and in
equity. You will obtain from Processor and Bank writien consert priof to granting 8 secu-
rityintaresto(anybdndinmeSewredAwelstoamirdpaty. You agree that this is a
contract of recoupment and Processor and Bank ere nol required Lo file a maotion for refief
fram a bankruptey adlion sutomatt stay for Processor of Bank to reafize on any of its
collateral (nduding ay Resenvs Account). Nevertheless you agree not 10 contest or
object 1o any motion for refiel zom the eutomatic stay fled by Processor or Bank. You
guthorize Processor or Bank and appaint Processor or Bank your attomey in fact 1o sign
your name 1o any finanding statement used for the perfection of any security interest o
fien grented hereunder,

B. Reserve Account.

i, Establishment. You will establish and maintain & non-interest bearing deposit account
("Reserve Account”) at Bank initially or at any time in the future as requested by

Processor and Bank, with sums sufficient 1o satisfy your current end future obligations-

as determined by Processor and Bank You suthorize Bank to debit the Designated
Account or any other account you have et Bank or any other financial institution to
establish or maintain funds in the Reserve Account Bank may deposit into the
Reserve Account funds it would otherwise be obligated to pay you, for the purpose of
establishing, maintaining of increasing the Reserve Account in accardance with this
Section, i it determines such action ls reasonably necessary to proted! its interests,

i Authorizations. Bank may, without notice to yous, epply deposits in the Reserve Account
aganst amy culstanding amounts you owe under this Agreement or any olher agreement
between you and Processor or Bank Also, Processor and Bank may exerdise their rights
under this Agreement against the Reserve Account to coldedt any amounts due to
Processor or Bank induding, without limitation, rights of set-off and recoupment.
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iii. Funds. funds in the Reserve Account will remain in the Reserve Ageount until 270
calendar days following the later of termination of this Agreement or your last
transmission of sales drafts to Processor or Banl, provided, however, that you will
remain fiable to Processor and Bank, for all liabilities ocourring beyond such 270
day period. After Lhe expiration of such 270 day period you must previde Processor
with written nolification indicating you desire a release of any funds remaining in
the Reserve Account in order o receive such funds, You agree that you wili not use
these funds in the Reserve Account for any purpose, incduding but not limited to
paying chargebacks, fees, fines or other amounts you owe Processor and Bank

under this Agreement, Bank (and not Merchant) shal not have sole control of the
Reserve Account

iv. Assurance. In the event of a bankruptcy proceeding and the detenmination by the cour
that this Agreement is assumable under Bankruptcy Code § 365, as amendad from time

to lime, you must establsh or maintain a Reserve Account in an emount satisfactory to
Processor and Bank,

. Recoupment and Sei-Off. Processor end Bank have the right of recoupment and set-ofl

This means that they may offset or recoup any outstanding/uncollected amounts owed
by you from: ({} any amounts they would othenvise be obligated to deposit into the
Designated Account; (i} any other amounts Benk or Processor may owe you under this
Agreement or any other agreement; end () any funds in the Designated Account o
Reserve Account You acknowiedge thet in the event of a benksupley proceeding, in
order for you to provide adequate protection under Bankruptey Gode § 362 to Processor
and Bank, you must create or maintsin the Reserve Account as required by Processor
and Bank, and Processor and Bank must have the right o offset against the Reserve
Account for any and afi obligations which you may owe to Processor and Bank, without
regard to whether the obligations relate to Sales Drafts inttiated or created before or after
the filing of the bankruptcy petition.

.D. Remedies Cumulative, The rights and remedies confemred upon Processor and Bank in this

Agresment, at law of in equity, are not intended to be exclusive of each other. Rather, each and
every rignt of Processor and Bank under this Agreement, at law or in equity, wE be cumulative
and congurrent and i addtion to every other nghl.

8. Fees and Other Amounts Owed Banh.

A Fees and Taxes. You will pay Processor and Bank fees for services, forms and equipment

in accordance with the rates set forth on the Application. Such fees will be calculated and
debited from the Designated Account once each business day or month for the previous
business day's or month’s activity, of vall be netted out from the funds due you atiributable
1o Sales Drafts presented to Processor and Bank. Processor and Bank reserve the right to
adjust the fees set forth on the Appfication and in this Section, in accordance with Section
16, below, provided that Bank must approve, in advance, any fee to or obfigation of
Merchant erising from of refated 1o performance of this Agreement. You are also obligated
to pay all texes, and other charges imposed by any governmental euthority on the services
provided under this Agreement. Bank may not assign or otherwise transfer an obligation

1o pay of reimburse Merchant prising from, of related 1o, performance of this Agreement
1o Processor.

B. Other Amounts Owed. You will immediately pay PP, Processor and Bank any amount incurred

by PP, Procassor and Bark attributable to this Agreement including but not limited to charge-
backs, fines imposed by Visa or MasterCard, non-sufficient fund fees, and ACH debits that
overdrew the Designated Account, Reserve Acoount of are otherwise dishonored. You autho-
rize Bank to debit via ACH the Designated Account, Mexchant Accourt, or ary other acoount
you have at Bank or at amy other financial institution for ary amount you owe Processor or Bank
under this Agreement or under sny other contract, note, guaranty, instrument o dealing of any
kind now existing of later entered into between you and Processor or Bank, whether your
obligation [s direct, indirect, primary, secondary, fied, conlingent, joit or severat. In the event
Processor or Bani demand sums due or such ACH does not fisly reimburse Processor and
Bank for the smount owed, you will immediately pay Processor and Bank such amount.
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8. Application, Indemnification, Limhation of Liability,

application, You represent and warrant to PP, Processor and Bank that all information in the
Appication is comect and complete. You must notify PP and Processor in wiiting of any
changes Lo the infermation in the Application, induding bul rot fmAed to: any additional
location or new business, (the identity of prindipals and/cr owners, the form of business
organization (L6, sole, proprigtorship partnership, ete), ype of goods and senvices provided
and how sates, are completed (e, by telephone, mak, or in person &l your place of business).
The nolice must be recelved by PP and Processor within 10 business days of the change. You
Wil provide updated informatien to PP and Processor within 8 reasenable ime upon request
You are liable to PP and Processor for ol losses and expenses incurred by PP and Processor
arising oul of your falure to report changes to it, PP, Bank and Protessor may immediately
terminate this Agreement upon nolification by you of a change 1o the information in the
Anpication. i

B. Indemnification. You will hotd harmiess and indemnify the Card Assccialions, PP, Progessor
and Bank, ther employees and agents () against all daims by third parties arising out of
ihis Agreement, and (i) for 8l attomeys’ fees and other custs end expenses paid or
incurred by PP, Processor or Bank in the enforcement of the Agreement, incuding but not
fimited to those resulting from any breach by you of this Agreement and those refated to
eny bankruptey proceeding.

G, Limitaicn of Liability. Ary iabfity of PP, Processor or Bank under this Agreement, whether 1o
you or any other party, whatever the bas's of the Fabiity. shal not exceed in the aggregate the
difference between () the amount of fees paid by you to Processor and Bank during the
month in which the trensaction oun of which the liability arose occurred, and (g} assessments,
changebacks, and offsels against such fees which arose during such month, In the event more
than one month s invaved, the apgregale emaount of PP's, Processor's snd BanK's Tabdity shat
not exceed the lowest amotnt determined in accord with the foregoing calculation for any
one manth iwoived. Neither PR, Processor, Bark nor their agents, officers, drectars, or
empiloyeas shall be Eable for indrect, special, or consequential damages.

D. Performance. Processor enxd Bark will perform g senvices in accordance vath this Agreement.
Processor ard Bank make nowamanty, express of knplied, regarding the senvices, and nathing
contained in the Agreement wil constitule such @ wananty. PP, Processar and Bank
disclaim all implied warmanties, induding those of merchantability and fitness for a
panticular purpose. No party wil be fsble to the others for any felure or delay in ils perfor-

“mance of ihis Agreement if such falure or delay arises out of causes beyond the controt and
without the, faul or negligence of such party. Neither PR, Progessor nor Bank shall be able for
the acls or omissions of any third party, For purposes of this Agreement. PP and Processor are
the exchusivg agents of Bank snd Bank is at al tmes entirely responsible for, and in controt of
PP's and Processor’s performance.

10. Reprasentalions and Warranties. You represent and warrant to PP, Processor and Bank at
the tme of execution and during the terra of this Agreement tha following:

A Information. You are a corporstion, fimited Hablity company, parinership of sole proprietorship
validly existing and organized in the United States. ARl information contained on the
Application o any other document submitted 1o Processor or Bank is true end complete
and properly reflects the business, financial condition, and principal partners, owners, of
officers of Merchant. You are not engaged or affiliated with any businesses, producls or
methads of selling other than those set forth on the Application. unless you oblain the priof
written consent of Processor and B:cmk

B. Eniity Power. Merchant and the person signing this Agreement have the authority 10 execule
and perform this Agreemert. This Agreement will not violale ary law, or ponfiict with ary othey
agreement 1o which you arg subject.

C.No Litigation or Termination. There is no action, suit or proceeding pending or 1o your
knowledge threatened which if decided adversety would impair your ability to cary on your
business substantially as now conducted or which would adversely eflect your financial
condition or operalions. You have never entered into en agresment with a third party 1o
perform credit or debit card processing which has been terminaled by that third party.

D. Trensaclions. Al iransactions are bona fide. No transaction ivotves the use of a Card for any
purposed.herthanthepwdmseofgoodsorsmicesﬁmywmrdoeshnma

Cardhcider ohtaining cash from you unless allowed by the Rules and agreed in writing with
Processor and Bank

E. Rule complance. You Wik comply with the Laws and Rifes.
11, Audtt and Finandal Information.

A Audit. You suthorize Processor or Bank to audit your records, Syslems, processes of
procedures to confirm ¢ompliance with this Agreement, as amended from time to time.

You will obtain, and wilt submit a copy of, an eudi of your business when requested by
Processor or Bank.
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8. Finandial Information.

i Aulhorizalions. You authorize Processor or Bank 1o make any business or personal
credi inguiries they consider necessary to review he acceptance and continuation of
this Agreement. You also authorize any person of credil reporting agency to compils

information to answer those credit inquifes and to furnish that information to
Processor and Bank.

ii. Documents. You will provide Processor or Bank personal and business financial
statements and other finandial information as requested from time o time, If
requested, you will fumish within 120 calendar days sfter the end of each fiscal year
to Processor and Bank a financial statement of profit and joss for the fiscal year and
a balance sheet as of the end of the fiscal year.

12. Third Parties.

A Services. You may be using special senvices or sofiware provided by a third party to assist you
in processing transactions, induding authorizations and setllements, or acoounting functions.
“You are responsble for ensuring comptance with the requirements of amy third party in using
ther products. This indudes making sure you have and comply with any software updates.
Processor and Bank have na responsibiity for any transaction unti that point in ime Processor
or Bank receive dala about the transaction.

B. Use of Terminals Provided by Others. You w nolity Processor and Bank immediately f you
decide to use electronic authorizalion or data capture terminals or software provided by
any entity other then Processor and Bark or its authorize designee (Third Party Terminals?)
1o process transactions, if you elect 1o use Third Party Terminals you agree (1) the third party
praviding the terminals will be your egent in the delivery of Card transactions to Pracessor
and Bank: end () 10 assume fuli responsibility and fiabflity for any faliure of that third party
10 comply with the Rules or this Agreement. Neither Processor nor Bank will be responsible

for any losses or addiienal fees incurmed by you as a result of eny emor by a third party
agent or @ malfunction in a Third Party Terminal,

C. Debit Network Requirements. In order to inform Cardholders that Debit Cards may be
accepled at your locations, you will prominently display the trademark of each Debit
Network a1 each location and will display signage of each Debit Network at the entrance,
near all Terminals and on the window of such location. A uses by you of any Debit
Netwark trademark will comply with the Rules. You acknowledge and agree that in
displaying any such trademark, you will be subject 1o approval by the appficable Debit
Network. You will under no circumstances be deemed to be a licensee or sublicenses
of any trademark of any Debit Network, nor will you otherwise be deemed to have or
to acquire any right, tile or interest in such rademarks.

13. Term end Termination

A Term. The Agresment wl become effective on the date Bank executes this Agreemen
(Etfective Date™), provided, however that if you submit a transaction prier o the Effective Date,
you wik ba bound by all terms of this Agreement. The Agreement wil remain in effect for a
pericd of 3 years (initial Term”) and wil renew for successive ) year terms (Renewal Term™)
urless terminated as set forth below.,

B. Termination. The Agreement may be terminated by PP, Bank or Merchant to be effective at
the end of the nitial Term or any Renewat Term by giving written nolice of an intention nat
to renew at least 90 calendar days before the end of the current term. Further, this
Agreement may be terminated at any time with of without notice end with or vAthoul cause
by Processor and Bank. Processing under a particular Debit Network may be suspended
or terminated (Wwithout terminating this entire Agreement] if: () the Debit Network dater-
mines 1o suspend or terminzte processing; or (i) aulomatically, upon termination or expire-
tion of Processor's of your access to such Debit Network whether caused by terminalion
or expiration of Processor's agreement with such Debit Network or ethenwise. In addition,
in the event that Processor’s participation in such Debit Network is suspended for any
reason, processing through such Debit Network by you will be suspended for the period
of time of such suspension and BAMS or CD will immediately notity you of that event.
Neither Progessor, Bark, nor any Debit Network will have any liabiity to you s a result of
eny such suspension or termination.

C. Action upon Termnation,

I Terminated Merchan Fle. You acknovdedge that Bank is requiced to repon your business

name and the name of Merchant's principats 1o Msa and MasterCard when Merchant is
terminated due to the reasons fisted in the Rules.

ii. Designated Account. Al your obligations regerding accepted Sales Drafts will survive
termination, You musi maintain in the Designated Account end the Reserve Account
enough funds to cover 8l chargebacks, deposit charges, refunds and fees incurmed
by you for a reasonable time, but in any event not less than the time spedified in this
agreement. You authorize Bank to charge those sccounts, or eny other eccount
mantained under this Agreement, for all such amounts. if the amount in the
Designated Account or Reserve Account is not adequete, you will pay Frocessor and
Bark the amount you @we it upon demand, together with ail costs and expenses
incurred to coflect that smount, induding reasonsble attorneys’ feas.
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E Equipment. Within 14 business days of the date of termination, you must return al
equipment owned by Processor and immediately pay Procassor and Bank any amounts
you owe them for equipment costs.

D. Early Termination

i. Merchant acknowledges and agrees that in addiiion to all other remedies avallable to
Bank and Processor under this Agreement, or as olhenvise evalable &t law or equity,
i this Agreement is terminated by Merchant prior to the expiration of the appiicable
Term of the Agreement, of for any reason other than for a material, uncured breach by
Bank or Processor, Merchant agrees to pay Bank or Processer damages (the
*Damages”) determined by (8) computing the number of months remaining fram the
date of termination to the end of the then current Initial or Renewal Term; and ()
mutiplying that number by the average monthly processing fees.

ii. Merchant agrees that such Damages shzll also be due PP or Bank or Progessor if
Merchant discontinues submiling card transactions during the Term for a period of
ninety (90) consecutive days, and is not designated as a- seasonal merchant of as
olherwise agreed to by Bank or Processor

jii, Merchant acknowledges that the Damages are not a penalty bul rather ere a
reasonable computation of the finandial harm caused by the termination of this
Agreement by Merchant.

14, Compliance With Laws and Rulss

You agree to comply with af nules and operating regulations issued from time o time by a Debit
Network, Diners' Club, JCB, any other issuer of Cards, MasterCard, and Visa and any policies
and procedures provided by Processor or Bank, Including those set forth in the Merchant
Processing Handbook (Rules”). The Rules are incorporated into this Agreement by reference
as i they wese fully set forth in this Agreement. You further agree to comply with all appkcable
state, federal and locat aws. rules and regulations (*Laws™), as amended from time to time. You
wil assist Processor and Bank in complying wilth all Lens and Rules now or hereafter applcable
10 any Cerd transaction o this Agreement. You wil execute and defiver 10 Protessor and Bank
allinstruments it may from ime 10 time Teasanably deem necessary.

15. Use of Trademarks and Confidentiality.

A Use of Trademarks. Your use of Visa and MasterCard trademarks must fuly comply with the
Rules. Your use of Visa, MasterCard or ather cards’ promotional materials will not indicate
‘drectly of indirectly that Viss or MasterCard endorse any geods or senvices other than their
own and you maymueferloVsaofMasterCardhslaﬁngeﬁgbinyforymxpmdimur
senvices. If you have requested signage for the purpose of indicating acceptance of Debil
Cards, you must display such signage for 8 minimyum of 3 months. Al point of sale displays or
wehsites must incude either appropriate Visa-owned marks 10 indicale acceptance of Debit
and Other Cards or Visa approved signage to indicate acceptance of the imited acceptance
calegory you have selected.

B. Confidentiakty.

i, Cardholder Information. You wil not disclose to any third party Cardnolders’ account
information or other persona! information except to an agent of yours assisting in
complating a Card lransaction, a Card Assodiation, or 8s required by taw, You must
keep all systems and media containing account, Cardhoider, or trensaction information
(physical or electronic, Including but not Emfied to account numbers, card imprints,
end TIDs) in & secure mannet, o prevent access by or disclosure to anyone other than
your authorized personnel. You must destroy al material containing Cardholders’
acoount numbers, Cerd Imprints, Seles Drafls, Credit Vouchers (except for Sales
Drafts maintained in eccordance with this Agreement, Laws, and the Rutes). Further,
you must take all steps reasonably necessary to ensure Cardholder information Is not
disdlosed or otherwise misused. You may not retain or slore magnetic stripe or CVv2
data after authorizalion.

3. Pronibitions. You wit not use for your own purposes, will not disclose ta any third party,
and wil retain in strictest corfidence all information and date belonging 10 or relating to
memshmdﬁomswm&m(wﬁudngmmmmmetmduﬁs
Agreement}, and will sefeguard such information and data by using the same degres of
care that you use o protect your own confidentia! information. if you have requested BIN
information, you must only use this BIN information for product Kentification purposes at
the point of sale, and not distlose this proprielary and confidential Visa BIN information
to ey third party without prior witten permission from Visa,

1. Distlosure. You suthorize PP, Processer and Bank to disclose your name and address to
By third party who requests such information or otherwise Ias a reason 1o knew such
information.

"Retyrn to Bank Al promotional materials, advertising displays, emblems, Sales Drafts,

credit memoranda and ather forms supplied to you and nol purchased by you or consumed
in use wil remain the property of Processor and Bank end will be immediately retumned to
Processor upon terminglion of this Agreement. You wi be fully liable for afl loss, cost, and
expense suffered of incurred by Processer and Bank arising out of the failure to retum or
destroy such materials following termination.
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16. General Provisions,

A Entre Agreement. This Agreement as amended from Uime to time. including the Rules, the
Merchant Processing Handbook, and the completed Merchant Application, all of which are
incorporated into this Agreement, constitute the entire agreement between the parties, and
aYl prior or other agreements of representetions, waitten or oral, are superseded. This

Agreement may be signed in one or more counterparts, all of which, taken together, wif
constilule one agreement.

B. Governing Law, This Agreement wi be govemed by the laws of the State of New York, Proper
verue for ey dispute arising from this agreement shall be in any state or federal courl of
competent jrsdiction in Queens County, New York. Merchant and Guarantor(s) agres 10
subrmit to the personal jurisdiction of counts located in Queens County, New Yark,

C. Exdushaty. During the tnitial and any Renawal Temn of this Agreement, you will not enter into
an sgreement with any other entity that provides Card processing senvices simiar 1o those

provided by Processor and Bank as contemplated by this Agreement without Processor and
Bank's written consent.

D. Construction. The headings used in this Agreement are inserted for convenience onty and wil
not affect the interpretation of any provisior. The language used wif be deemed to be the
tanguage chosen by the pariies to express their mutual ient, and no rle of strict construction
v be appied against any party, Any sheration or strikeower in the text of this pre-printed
Agreement will have no binding effect, and wi not be deemed to amend this Agreement. This
Agreement may be execited by facsimile, and facsimie copies of sipnatures to this Agreement
shal be deemed 10 be originals and may be refied on to the same extert as the originals.

E. Assignabiity. This Agresment may not be assigned by Merchant dieectly or by operation of law,
without the pricr written consert of Processor, i Merchant nevertheless assigns this Agreement
wilhout the consent of Processcr, the Agreement shall ba binding upon the assignee. Bankwil
be informed of ary such assignmert.

F. Notices. Any written notice under this Agreement will be deemed received upon the earfer of:
[ actual receipt or () five calendar days efter being deposited in the United States mad, and
addressed to he las| address shown on the records of the sender,

G. Bankruptcy. H your business falls, including bankruptay. insalvency, o other suspension of
business operations, you must not sed, transfer, or disclose any matesials that contain
Cardholder account numbers, personal information, or other Visa transaction information
1o third parties. You must either return this information to Progessor of provide acceplable
proof of destruction of this information. You will immedietely notify Processor and Bank of
any bankruptey, receivership, insoivency of similar action or proceeding infliated by or
against Merchant or any of fis principals. You will include Frocessor and Bank on the list
snd matrix of creditors as filed with the Bankruptcy Gourt, whether o not & daim may
exist al the ime of fiing. Fallure to comply with gither of these requirements wii be cause

for immediate terminalion or any other action available 10 Processor end Bank under
applicatle Rules or Laws.

H. Attomeys' Fees. Mercharit will be iable for and will indemnify and reimbuxse PP, Processor and
Bank for af atlomeys’ fees and other costs and expenses paid or incurred by PP, Processor
end Bank or thelr sgents in the enforcement of this Agreement, or in cobecting any amounts
dua from Merchanl o resulting from any breach by Merchant of this Agreament.

1. Amendments. Bank end Processor may emend this Agreement 8l any time upon notice
10 you, With ragard to increases in existing fees, o imposition of new fees, except for any
fee increases imposed by Visa, MasterCard, or a Debit Network, you may cancel the
Agreement if you object to the fee changes in writing within 30 days. If you do not ebjed!,
and conlinue 1o process for 30 days afler receiving notice of the fee change. you will be
deemed to assent to the new fees.

J, SeverabTy and Waiver, If any provision of this Agreement is Blegal, the irvalidity of that provision
wil not affect any of the remaining provisions and this Agreement wil be constued as if the
flegal provision is not conteined in the Agreement. Nefther the fabure nor delay by Processor or
Bark 1o exereise, or parlial exercise of, ary right under this Agreement will operate as & waiver
or estoppel of such right, nor shall it amend this Agreement. All waivers must be signed by the
wating party.

¥ Independent Contractors. PR Processor, Bank and Merchant will be deemed indepen-

dent contractors and wll not be considered agent, joint venture or partner of the other.

L. Employee Actions. You ere responsible for your employees' actions whie in your employment.

M. Survival. Seclions 4.4,4.8,6,7.8.9,13.C.15,16.8 &and 16.H will survive termination of this
Agreemenl.

" N. Bank ComatL You may contact Bank at the following address:
Bank of America, NA
1231 Dumell Lana
Louisvile, KY 40285-0001

@
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4IS ROLLING RESERVE AUTHORIZATION AGREEMENT is entered
nte between Pivota! Paymenis, having a place of business at 6800
Jericho Turnpike, Sulte 120 West, Syosset, NY 11791 ("Pivotal”) and you
the Merchant {"Merchant’}).

WHEREAS the Merchant has entered into a Merchant Processing
Agreement with Bank of America for acceplance of credil card
{ransactions;

AND WHEREAS PIVOTAL shalt provide ancillary services o lhe

Merchant Processing Agreement between Bank of America and
Merchant;

NOW THEREFORE, for good and vatuable consideration, the parlies
hereto agree as follows:

1. RESERVE ACCOUNT

1.1 Eslablished: Merchant expressly authorizes PIVOTAL, al any time
and from time o lime, to deduct from remittances or, upon request a
deposit, 1o establish a reserve account to ensure PIVOTAL' recovery of
any liabilities owed it or reascnably anticipated to be owed to it. The
amount of the reserve account shall initially be as setat  10% of each
{ransaction under the Merchant Processing Agreement. Followlng the
seventh (7th) month of the term of this Agreement {and every month
thereafier), he security deposits generaled from the first (1st) month of
operation {and every month thereafter) may be forwarded to Merchant.
Depending on the levet of risk, as determined solely by PIVOTAL, of
transaclions submilled by Merchant, PIVOTAL may, at ils sole discretion,
al any time and upon immediale nolice io Merchant {i} Increase the
amount held In the reserve account; andfor {ii) retain the reserve account
for an extended period of time.

1.2 No Interest: The reserve account shall not bear interest and
Merchant shall no! be entitled o payment of the funds in the reserve
"sccount untit all of Merchant's obligallons under this Agreement and any
.alated agreements have been satisfied. Upon the termination of this
Agreement or any refated agreements for any feason whalsoaver,
PIVOTAL reserves the right to maintain in its possession in the reserve
account any and alt amounts then held by PIVOTAL, or its agents, undil
such time as all aclual and potential relums, refunds, voids, chargebacks
and other amounts owing under this Agreement and any related
agreements have been settied to the full satisfaction of PIVOTAL.

1.3 Set-of: PIVOTAL shali have, and Merchant acknowledges that
PIVOTAL shall have, the right to set off agalnst or debit from Merchant's
account and seftlament amounis, any amount payable by PIVOTAL 1o
Merchant under any provision of this Agreement or any related
agreement, any amounts owed by Merchant to PIVOTAL, or any
damages, chargabacks, fines or penalties PIVOTAL is responsible for as
a result of Merchant's violation, breach, action or non-performance of its
obligations or its customers. Merchant shall prompily reimburse
PIVOTAL for any ACH returns, chargebacks or olher losses, fees or
penallies resulling from Invalid {ransaclions,

1.4 Merchan! hereby authorizes PIVOTAL to ACH fo Merchant's account
monies due and payable to Merchant and to ACH funds due and payable
to PIVOTAL in accordance wilh this Agreement.

Bank Nama: Graystone Bank

Bank ABA Number; Need to follow Instructions included with applicajiy

Bank Account Number: 1610012278

Accouni Name; Precision Niche Products

2. INDEMNIFICATION

2 1 Indemnification: Merchant shall defend, indemnify and hold hammless
PIVOTAL against and in tespedl 1o any and all claims, demands, losses,
=osls, expenses, obligations, liabllities, damages, recoveries, and
Jeficlencies, including interest, penalties and reasenable atlomey fees
that PIVOTAL shall incur or suftfer, that arise, resull from, or refale to any
breach of or failure by Merchant to perform any of ils representations,
warranties, covenanis or obligalions in this Agreement or any related
agreement,

12:5.077

Rolling Reserve Authorization

2.2 PIVOTAL only provides Services: MERCHANT UNDERSTANDS
AND AGREES THAT PIVOTAL HAS NO DIRECT FINANCIAL
INTEREST IN THE TRANSACTION SERVICES PROVIDED BY BANK
OF AMERICA, AND IS PROVIDING A SERVICE TO MERCHANT
ONLY. ALL RISK OF LOSS AND LIABILITY TO ANY PERSON OR
ORGANIZATION ARISING CUT OF THE SERVICES FURNISHED
HEREUNDER SHALL BE THAT OF MERCHANT,

3. Limilation on Liability. Damages: PIVOTAL' TOTAL LIABILITY TO
MERCHANT WATH RESPECT TO ANY AND ALL ACTIONS UNDER
THIS AGREEMENT SHALL UNDER NO CIRCUMSTANCES EXCEED
THE AMOUNT REPRESENTED BY THE AGGREGATE OF THE
RESERVE HELD BY PIVOTAL OVER THE MOST RECENT MONTH.

4. Limitation on Liability. Amount; PIVOTAL, ITS AFFILIATES, AGENTS
AND LICENSORS SHALL NOT BE LIABLE FOR ANY SPECIAL,
INCIDENTAL, GCONSEQUENTIAL, EXEMPLARY, MULTIPLE OR
OTHER INDIRECT DAMAGES, OR FOR LOST PROFITS, LOSS OF
USE DAMAGES OR L.OSS OF DATA IN ANY WAY CONNECTED WITH

OR ARISING QUT OF THE SERVICES PROVIDED BY PIVOTAL
HEREUNDER.

5. TERM. This Agreement shall be effeciive commencing on the date
executad by PIVOTAL and continue in effect coterminous with the Bank
of America Merchant Processing Agreement with Merchant, however,
upon termination of the Merchant Processing Agreement, this Agreement

shall continue to be in effect for tha run off period stiputated in Seclion
1.1 above.

6. REPRESENTATIONS, WARRANTIES AND COVENANTS. Merchant
hereby represents, warrants and covenants lo PIVOTAL that Merchant
shall maintain its Information current with PIVOTAL and shall conduct ifs
business aHalrs in accordance with the lerms and conditions of the
Merchant Processing Agreemant, and in compliance with all applicable
Siate, and Federal laws and regulations, as well as the operating rules
governing credit card, deblt card and check Iransactions.

7. GENERAL

7.4 Formation of Gonlract: This Agreement constitules the entire valid
and legally binding agreement between the parlies perlaining 10 the
matter herein and supersedes ali prior agreements, representations and
understandings of the parties. This Agreement shall be govemed by and
conslrued in accordance wilth the laws of the State of New York and
whose courls shall have exclusive jurisdiction. if any provision of this
Agreement is held invalid or unenforceable by any cour of final
jurisdiction, it is the intent of the parlies that all other provisions of 1his

Agreement be construed to remain fully valid, enforceable and binding
on the parlies.

7.2 Remedies: All remedies of either parly hereunder are cumulalive and
may be exercised concurrenlly or separately. The exercise of any one
remedy shali nol be deemed to be an elestion of such remedy and shall
not preclude the exercise of any other remedy, No failure on the parl of
elther party to exerclss and no delay in exerclsing any right or remedy
hereunder shall operate as a waiver of such right or remedy.

N VATNESS WHEREOF, the parlies have executed this Agreement.

Tolal Mobile Control dba Predsoru_
{Merchant Mame}

B 2

ASignatura)

Pivotal Payments

{Signature}

Barry Ryneaison
(Name of Signatory)

(Name of Signatory)

Managing Member/President
(Title of Signatory)

(Title of Signatory)

12.5.07
(Date) {Date)

RRA 022206
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P I V TA L terchant#:

CAYMENTE : [ New Location DAddnmnaI Location [ Existing Location
Sales Code:

IINESS INFORMATION
Name of Ownership Entity (Legal r\am%

Neme of B (Duing B As/S 3
Natural Body Scape, L BerrySLIM 8668743860V e
Corporate / Billng Address; Location Address (Altach Additionat Locations - No P.O. Box):
1152 Mae Street, PMB 226 147 N. Cameron St.
Gty Hummelstown Stte:pA | Zi: 17036 Cty: Harrisburg Stete: PA | Zip: 17101
Telephone £: §66-674-3960 Federa! Tax ID: | 5 | s 1 5 15l 0|7 6] 6] 7 | Teleohone #:717.724-9362 Fex#:717.307-3365

Web Address: http:f/preview.berryslimmd.com/corporate_site emai Address: dhemmerich@naturalbodyscape.com

Hava you been placed on the 'CMINF (Censortium Merchant Negative Fi'e) or the CTMF
(Combined Terminated Merchant Fie)? Ives EMNo

Has merchant or eny assodisted principal disclosed below fited bankruptcy or been subject
to involuntary bankruptcy? [Yes Date:

W No
Must Choose One Mailing Address: Il Corporate Address [ Location Address
Attention: D, Benjamin Hemmerich
Place of Legal Formation: p p Country of Primary Business Operations: USA
OWNERS OR OFFICERS (Ownership must be equal to or greater than 50%h)
Trle: President

How fong in present business? Years
Months 1

Percent Ownership: 100 %
Lest Neme: Hammerich First Name: papiel Middle Initlal: g Date of Bith: (mevddAyy): 42743 /4978
Residence Address: 309 Lafayette Drive ©: New Cumberland Stete: pA 2P 17070
Residence Tel No.: SS#: US Gov't issved ID#: 24734872 Typa of 1D: Country of citizenship
717-214-2684 176607363 ——— PA DL if not US:
Expiration date: 12/14/2010
Title: ' Percent Ownership: [
Last Name: First Name: Middle Initial: Date of Brth: (mmviddAyyy): /7 /
Residence Address: l City: State: Zip:
i3ence Tel No.: 85 #: US Gov'tissued |D#: Type of ID: Cauntry of citizenship
Expiratien date: finat US:
BUSINESSPROFILE. . ~ .~. .. . ..~ . . .. . |SALESPROFILE N _
Tvpe of Qwmership: iMerchant Type: Visa/Discover Network/iasterCard Sales Profile (be accurate):
[ Sole Proprietorship [ Partnership [0 Assoc/Estates/Trusts T Joint Venture O Retail
[ Goverament {1 Corporation (Privately Traded) [ Carporation (Publicly Traded) O Restaurant Card Swipe: %
[0 Medical or Legal Corp [0 Yax Exempt Crg M Single Member LLC :
O tMutti-Member LLG [ Civic Asseo [0 Limited Partnership [ Political Drg O Lodging Manual Key Entry with Imprint, Card Present; %
[ Other: [ Senrvice
. [ Moo "
Tyme of Goods Sold: SIC Code: ) B (nemet tail Order / Telephone Qrder; t
Do you currently accept Visa/Discovers Network/MasterCard? O Yes DO No [ Home Based Internet: 100 »
Name of Current Processor: B Qther Total 100%
Average CC. Ticket Size: 3 35.00 Average C.C. Monihly Volume: $ 50,000 Total Sales/mth: § 50,000

Each person certifies that the average ticket size and sales volume indiceted Is accurate and agrees that any transaction of monthly volume that exceeds either of the sbove smounts couid result in deiayed and/or
wilhheld setthernent funds. .

TRADE / BANK REFER NCES

Neme: Vitaquest International Conact: Mark Stanisci
Address: § Henderson Drive, West Caldwell NJ, 07006 Pnone Number: 973-575-9200
Name: Contact:

Address: Phane Number:

ELECTRONEC DEBIT 7/ CREDIT AUTHORlZATlON

wmmﬁmwsarmqpmtﬁmwwmmueﬂsMmteddmuHmdebﬁmﬂmkmmdepmwmbrdm‘cmmm&»eblwnrgmmandtomm other account
emmchwo;Mammw:ummmmmwmmﬁmwwmmmmmmmmmmmmenmsmwmmnsmaw

800U CONCETEng lease, rentel or purthase sgreements for POS temminals andfor acoompanying eqmremawofdmmmfeessmmummmmammzmmmmwuemwmﬂmmmm
bt revoked uitl all Merchant obbgatiors underlhsA.gfeementsmsabsﬁed and Merchant gives Cynergy Deta written aotice of revocation. INVESTIGATIVE/ZCONSUMER REPDRT: an rvestigative or consumer report may be made in
connection with appication. Merchan! suthorizes Bank or any of ks agents lo irvestigate the references provided o amy other statements of data obtained from

Merchant, {i ndersigned individual
responshitty, You have 8 right, upen writlen request, to @ comprete and acourate disslosure of the natwe end scopa of the investigation requested. el ffom sny of the = credtertmmal
“wided Bark Name: Graystone Bank Tlephone #: 747.-724-4657 eme on DDA Acoounl: B g pry SLIM
check from . - N .
this account A3 142 Market Street ™ harrisburg S p A 2P 17101
must be
Transit DDA
ettached. N, (0 {3 (1 |3 (11819 (0 (7 in (11611101011 62|70
DCYN11/08/APP Paotal Payments is a registered 1SO/MSP for Harris Bank, NA, Chicago, IL.
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RATES

Visa/Discover Network/MesterCard Standard Retall & High Risk Retait Rates Mail/Phone/Internet/ Touchtone Rates
" =chant Chooses to Accept the Fellowing: Merchant Chooses 10 Accept the Following;

CKCD Discount Rate: % { MC CKCD Discount Rate: % | Visa CKCD Discount Rate: 2.70 % | MC CKCD Discount Rate: 2.70 w
Visa C.C. Discount Rate: % | MasterCard C.C. Discount Rate: % | Visa C.C. Discount Rate; 2.70 % | MasterCard C.C. Discount Rate:  2.70 &
VS/MC MID Qualified: (+) % { VS/MC Non Qualified: {+) b | VS/MC MID Qualified: {+) I8 % | VS/MC Non Qualified: (+} T7 %
Discover Network Discount Rate: % | AMEX Discount Rate: % | Discover Network Discount Rate:  2.44 % | AMEX Discount Rate: 350 »
Fees: Fees:

VS/MC Trensaction Fee: Per tem | VS/MC Transaction Fee: 0.30 Perltem
Non-Bankcard Transaction Fee: Peritem { Non-Bankcard Transaction Fee: 0.30 Perltem
Statement Fee: Monthly | Statement Fee: © 10.00 monthty
Online Reporting Service: Monthly | Online Reporting Service: 5.00 Monthly
Manthly Minimurn; Monthly | Monthly Minimum: 20.00 Monthy
Debit (PIN-based) Transaction + Network Fees: Perltem | MO/TO/Internet Surcharge: 0.40 Perltem
AVS Surcharge: Per ftem | AVS Surcharge: 0.05 Perttem
EBT Trensaction Fee: Per [tem Batch Fee; Per Batch
EBT Statement Fee: Monthly | AMEX Monthly Service Fee; 55,95 (only Ecomm/MOTO)
Batch Fee: Per Batch | Gateway Fee:
Terminal Protection Plan: Menthly | Other (please specify):
Merchant Club; Monthly
Other (please specify): )
PCI* AND PAYMENTS APPLICATION COMPLIANCE ‘
1. Do you store creda card nmbers? [ Yes [ No [ 1Don't Know
2. Do you use a Ihird party payment appticauon that stores, ransmits, of processes cardholder data? [ Yes [ No gﬁﬁgg&;ﬁ%%?gﬁgg?ﬁﬁ%
(Eampis: Aloha version 6.1, lparc version 24, elc} WiLL BE PERMITTED,
3. yes, please provide name & version #: Alist of velid appications is evatable at:
 foe: $30 per LP, per month (Ecormn end WOTO i spphcable).: $6 per MID Ror Rt snd ROTD f eppicsble per monh, v peiseCuryslendards o

GUARANTY S

As a primary Inducement to Processor and Bank 1n ender into this Agreement, the undersigned Guarantor(s), by signing this Agreement, jointly and severally, unconditionaly and irrevocably, personaly guaranty
the continuing full and faithful performanice and payment by Merchant of each of is/their duties and obigations to Processor and Bank under this Agreemerd o any other agreement currently in elect or in

ihe future entered inlo between Merchant or its principals and Processor or Bank, s such agreements ntwy exist of are amended from time 1o time, with or withotd notice. Guarantor{s} understands further that
Processor or Bank may proceed directly against Guarantor(s) withoul first exhausting their remedies against any other persen or entity responsible 10 L of any security beld by Processor and Bank or Merchant
This guatanty wil not be discharged or affected by the death of the undersigned, will bind e helrs, adminlstrators, representatives and 2ssigns, and may be enforced by or far the benefit of any successor of
Processor end Bank. Guaranto:(s) understand that the inducement 1o Processor end Bank to enter into this agreement is consideration for the guaranty, and that this guamnty remains in full lorce and effect even

1f the Guarantot{s) receive no additional beneft from the guaranty, :

#13}.3&\»1“.-:.,\ uew\f\-—-ert_z\ #2

Nama of Personal Glarsntor (please prinD Name of Co-Personal Guarantor (please print)
/‘r/—-\ ,’/\/ Date:{?_/n/b‘é'

Date;
Signature / {fnmvddryyyy) Signature (nvadiyyy)
AMERICAN EXPRESS L o
By signing below, f represent that the ihformation | have provided on Lhis application ks complete and accurete and | authorize Amarican Express Trave! Related Services Company, Inc. (American Express”) to verify
the information on this application and to receive and exchange information aboud me, inchuding,

reqmslingM!mmmmmﬂxgam.illaskmmﬁmnmmﬂwfwmammm
was requested, American Express witl il me, and ifﬁum'hﬂnﬁqm'essrecei\.'edarepott.‘\merbanEtpmmw]gmn\emewneandaddmsofmeegemyumhmishedideerslarﬂll‘natuponﬁmriwn&pras‘
approval of the business enlly hdicated abave 10 accepl the American WM,MWWWMWWWW('Tetmandecﬁuons')w]besemtosmhbmi'memky
slong with 8 welcome letler, By accepting the American Express card for the purchase of goods and/or senvices, you agree to be bound by the seid Terms and Conditions.

Check one: O Retall =$0.10 Trans Fee + 0.30% CNP downgrade O Services, Wholesale & 28 olher = §0,15 Trans Fee

Signature

Oate: (mm/dd/yyyy)

FOR ALL BUSINESSES - BUSINESS RESOLUTION .

Each person signing below on behalf of the business designated on (hés AppEcation ("Merchant™) certifies that he/she: () bss Gue euthority Lo enter
ang reviewed all information submitied along wih this Appication and agreed to the rales fsted on this Appbication; and (&) has teceived and fead the ettached Merchant Processing Agreement and Merchant Opersting
Guide before signing. Menchan sgress 1o be bound by the provisions steted within this AppBcation, the Merchant Processing Agreement and the Merchant Opereting Guide, Ary unzters! change in the pinted terms
shatl be red and wid.{mkéappmed i waring by en officer of the Bank and/o Protessor,

into this agreement and bind the Merchant; () has compleled, suppted

Woihcal Rody Sccpe tec e G S i)
Print Legal Name of Merchant Bufiness f 7 2 pr v /

(mddiyy)
. Date: Data:
l pted by Pivotsl Payments, Inc. (mm/dd/yvyy) #2 From Applcation - Signature (mm/ddAyyy)
Date: Dzte;
| Accepted by Processor (menvddryyyy) Actepted by Haris Bank NA, Cricago, IL (mmiddryy)
DCYN11/08/APP Pivotal Payments is a registered 1S0/MSP for Karris Bank, N A, Chicago, 1L

28




Merchant Processing Agreement

Thvis Merchant Processing Agreement (Agreement’) is entered into on the Effective Date defined
i ™ ~tion 13.A, below, between the business indicated on the Merchant Application " Merchant”

A, Cynergy Data, LLC and Pivotal Payments Inc. (cofeclively *Processor), Pivotal
Payments Inc. (SO and Hanis, NA ("Bank?).

Rechtals

Merchant desires to accept Debit Cards and/or Gther Cards, as indicated on the Merchant
Application, validly issued by members of Discover® Network, Visa USA, Ine (Visa") and
MasterCard Intemational, Incorporaled ("MasterCarg?). “Oebit Card” means all Discover
Network Visa or MasterCard cards issued by a non-US. bank, a Discover Network, Visa or
MasterCard card thet accesses a consumer’s assel accoun! within 14 days after purchase, including
but not limited 1o Discover Network, Visa or MasterCard issued stored value, prepaid, paymof, EBT,
gift, and consumer check cards, and debk cards velidly issued by the debfi caid networks indicated
in Seclion 4,G below ("Debit Networks™), such ss on-Ene {PIN-based) cards. “Other Cards” means
el cards issued by a non-U.S. bank and sl Discover Network, Visa or MasterCard cards other than
Debit Cards, inchuding bt not fmited 1o business and consumer credit cards and business debit
cards. The category of card acceptance you have indicated on the Merchant Application wi
collectively bs referred 10 as “Cands’, Bank, and Processor desire to provide Cand processing
senvices 1o Merchant. Therefore, Merchant. Processor and Bank agree as follows:

Terms and Conditions
1. Honoring Cards.

A Without Discimination. You will honor, without discrimination, any Deb2 Card and/or Cther
Card, es indicated by you on the Merchant Applcation, property tendered by a Cardholder.
“Cardholder” means a person presenting a Card end purporting 10 be the person in whose
name the Card is kssued., Hyou elect to accept only one of the card acceptance categories but
later submil & Lransaction from a ¢arg in a different category, you agree that Processor and
Bank may process the transaction and assess the appropriate fee, and that all terms of this
Agreement wil apply to that transaction. You will not establish a minimum or maximum Lransaction
amount s a condttion for honering a Card. Cardholders wil be entitled to the same services and
retum privileges you extend to cash customess, and you will not impose aryy special conditions
(uniess permitted by the Card AssogiaBons) in connection with the acceptance of a Card. “Cand
Association™ means Visa, MasterCard, Discover Network, American Bxpress, Japanesa Credt
" weau, and/or a Debit Network, as apphcabla,

Jaholder identification. You will identy the Cardholder and check the explration date and
signature on each Card. You will not honor any Card if: (i) the Card has expired: (i) the
signature on the seles draft does not correspond with the signature on the Card; () the
account number embossed on the Card does not mateh the account number on the Card's
magnetic strip (as printed in electronic form) or the account number is fisted on a current
Electronic Warning Bulletin fie, You may not require a Cardholder to provide personal information,
such as a home or business telephone number, a home or business address; or a driver's feense
number as a condtion for honoring @ Card unless penrétted under the Laws and Rules {defined
in Section 14, belew), You may not require a Candholder to complete 8 posteand or simar device
that includes the Cardnotder's account mumber, Card explration date, signature, or any other Cand
sccount data in plain view when maled,

C. Card Recovery, You wil use your reasonable, best effonts to recover any Cand: (@ on Visa Cards
if the printed four digits above the embossed account number do net match the first four
digits of the embossed account number; () i you are edvised by Processor or Bank {or a
designee) the issuer of the Card or the designated voice authorizalion center to retain it; (it} if
you have reasonable grounds to befieve the Card is counterfett, freudulent or stolen, or not
authorized by the Cardhelder; or (v) Tor MasterCand Cards, the embossed account number,
indent printed account number and or encoded account number do not agree or the Cand
does not have a MasterCard hologram on the lower right comer of the Cand face.

D. Surchange. You wil not add any amount to the posted prica of goads ar services you offer as
a condition of paying with a Card, except as penmitted by the Rules. This paragraph does not
prohit, you from offering e discount from the standard price to induce a personto pay by cash,
check of simflar means rather than by using a Card.

E. Retum Policy. You will properly disciose to the Cardhotder et the time of the Card transaction
and in accordance with the Rules, any Emilation you have on accepling retumed merchandise,

F. o Claim Against Cardholder. You will not have any claim against of right 1o receive payment
from a Cardholder uniess Processor and Bank refuses to sccept the Sales Draft (8s defined in
Section 3) or revokes a prior acceptance of the Sales Draft afier receipt or & chargeback or
olhenwise. You wil not accept any payments from a Cardholder relaling to previous cherges for
merchandise or senvices included in a Sales Draft, and if you recelve any such payments you

Tptly will remit them to Processor and Bank

L .putes With Cardholder. Al disputes betwean you and any Cardholder refating fo any Card
transaction will be setiled between you and the Cardholder. Neither Processor or Bank bear
- any responsibitty for such transaclions,

-
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2. Authorization.

A Required on af Transaclions. You will obtain a prior authorization for the total amount of a

trensaction via electronic terming! or device before compleling sny transaclion, and you wik nat
process any transaction that has not been authorized, You wAl folow any instructions received
during the authorization process. Upen receipt of authorization you may consummale only the
transaclion authotized and must note on the Sales Oreft the authorization number. Where

authorization i obiained, you wil be deemed 1o wamant the true identity of the customer as
the Cardholder,

B. EffecL Authorizations are not a guarantee of acceptance or payment of the Sales Dreft

Authorizations do not waive any provisions of this Agreement o otherwise validate a fraudulent
transaction or a transaction ivolving the use of an expired Card,

C. Unreadable Magnetic Stripes. When you present Card transactions for authorization

electronically, and 1 your terminal is unable to read the magnetic stripe on the card, you will
obtain an imprint of the card and the Cardholder's signature on the imprinted draft before
presenting the Sales Drefito Processor and Bank for processing. Fafure to do so may result
in the assessment of a transaction surcharge on non-qualifying trensactions.

3. Presentment of Sales Drafts.
A Forms. You wil use 2 Sales Draft ("Sales Drafi™) or other form approved by Processor and

Bank to document each Card transaction. Each Sales Drafi will be legibly imprinted with: ()
merchant’s name, location and account number; () the information embossed on the Card
presented by the Cardholder (efther electronically or manually, and truncated, if applicable);
(ii]) the date of the transaction; (V) a brief description of the goods or services invelved); (V)
the transaction authorization number; (W) the total amount ofthe sale including any applcable

taxes, or credil transaction; and {vi) adjacent to the signature Ene, a nolation that ai sales are
final, if applicable.

B. Signalures. Sales Drafts must be signed by the Candholder unless the Csnd ransaction is a

valid mad/ielephone order Card transaction, or PIN-based Debk Cand transaction, which fully
complies with the requirements set forth in this Agreement. You rmay not require the Cardholder
to sign the Sales Drafi before you enter the final transaction amount in the Sales Draft.

C. Reproduction of Information. 1If the following information embossed on the Cand and the

Iierchant's name s not legibly imprinted on the Sales Drafl, you wil legibly reproduos on the
Sales Draft before submitting #t to Processor and Bank (i) the Cardholder's name; (§) account
number (truncated, if applicable); () explration date and (V] the Merchant's name and place
of business, Additionaly, for MaesterCard transactions you will legity reproduce the name of
the Bank issuing the Cand as it appears on the face of the Card.

D. Delivery and Retention of Sales Drafis. You will deliver a complete copy of the Sales Dreft or

credil voucher to the Cardholder at the time of the transaction. You wil reteln the “merchant
copy” of the Sales Drall or credit memorandum for at least 3 years following the date of
completion of the Card transaction (or such fonger period as the Rules require).

E Electronic Transmisston. In using electronic authorization and/or data capture services, you will

enter Lhe data related 1o a sales or credit transaciion into a computer terminal or magnetic stripe
reading terminal no later than the cose of business on the date the ansaction is completed
{unless othenvdse pemmitted by the Rules). Falure to do 50 may resuft in the sssessment of a
transaction surcharge on non-quatfying transactions. Hyou provide your own electronic terminal
or simdar device, such tenmingls must meet Processor’s and Bank's requirements for processing
transactions. Information regarding a sales or credit transaction ransmitted with a compiser or
magnelic stripe reading terminal will be transmitted by you ta Processor and Bank or thelr agent
in the form Processor end Bank from time to time specifies or es required under the Rules, i
Processor of Bank requests a copy of a Sales Draft, credit voucher or other trensaction evidence,
you wil provide it within 24 hours following the request.

4, Deposit of Sakes Dratis and Funds Due Merchant
A Deposit of Fmnds.

i Deposits. You agree that this Agreement is a contract of financial aotommodation within
the meaning of the Bankruptcy Code, 11 US.C § 365 as amended from fime to time,
Subject to this Section, Bank will deposit to the Designated Account (defined in Section
6 below) funds evidenced by Sales Drefts (whether evidenced in writing or by electronic
means) complying with the terms of this Agreement and the Rules and will provide you
provisional eredi for such funds (iess recoupment of any credi(s), adustments, fines,
chargebacks, or fees). You understand and agree thet Bank may withhold depast and
payment 10 you without notice untdl the explation of any chargeback period for: 2) mail
order, telephone order, or intemet transactions on Cards issued by non-U.S, financial
institutions, and b} if Processor or Bank determine, in their sole and reasonable discretion,
1hat a Uansaction or batch of trensactions poses a risk of loss. Neither Processor nor Bank
are responsfole for any losses you may incur, induding but not Bmited to NSF fees, due to
such delayed deposit of funds. You acknowiedge thel your obligation to Processor and
Bank for 2l amounts owed under this Agreement arise out of the same ransaction as
Processor and Bank’s obkgation to deposil funds to the Designated Account.
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ji. Provisiona! Credit. Not withstanding the previous sentences, under na circurstance wil
Processor or Bank be responsble for processing credits or adiustiments related to Sales
Drafts not originally processed by Processor and Bank Al Sales Drafts and deposils are
subject to audit and final checking by Processor and Bank and may be adjusted for
inaccuracies. You acknowledge that all credits pravided to you are provisional and
subject to chargebacks and adjustments: (i} in accordance with the Rules; (i)} for any of
your obligations to Processor and Banl; and (&) in any other situation constiuting
suspected fraud or a breach of this Agreement, whether or not a ransaction is charged
back by the Card issuer. Processor and Bank may elect to grant conditional credit for
indidual or groups of any funds evidenced by Sales Drafts. Fnal credil for those
conditional funds will be granted within Processor and Bank's sole discretion.

il Processing Limits. Processor and Bank may impose a cap on the volume and ticket
amount of Sales Drafts that they will process for you, as indicated to you by

Processor and Bank This limit may be changed by Processor and Bank upon written
notice 1o you.

B. Chargebacks. You are fully lisble for ak transections returned for whatever reason, otherwise
knowmn as “changebacks”. You vl pay on demand the value of 21 chargebacks. Authorization
is granted to offsel from Incoming transactions and to debit the Designated Account, the
Reserve Aoccount {defined in Section 7 below) or any other sccount held at Bank or at any
other financial institution the amount of all chargebacks. You wil fully cooperate in complying
with the Rules regarding chargebacks.

C. Excessive Activity, Your presentation to Processor and Bank of Excessive Activity will be a
breach of this Agreement and cause for immediate termination of this Agreement. "Excessive
Activity" means, during any menthly period: () the dollar amount of chargebacks and/or
relrieva! requests in excess of 184 of the average monthly dotar amount of your Card transactions;
() sales activity thet exceeds by 25 % of the dofiar volume indicated on the Application; or
(ii)) the dollar amount of returns equals 20% of the average monthly dolar amount of your
Card transaclions. You euthorize, upon the ccourence of Excessive Activity, Processor and
Bank to take any action they deem necessary-including but not fimited 10, suspension or
termination of processing privileges or creation or maintenance of a Reserve Account in
accordance with this Agreement.

D. Credil.

i. Credit Memoranda. You will issue a credt memorandurm in any approved formn, instead

. of making a cash advance, a disbursement or a refund on any Card transaction. Bank
wAl debit the Deslgnated Account for the total face amount of each credit memorandum
submitted to Bank, You will not submil a credit refating to any Sales Draft not originally
submitied to Bank. nor wil you submit a credit that exceeds the amount of the origina!
Sales Draft. You wil within the time period specified by the Rules, provide & credit
memorandum or credit statement for every retum of goods of forgiveness of debt for
senvices which were the subject of a Card transacton.

ii. Revocation of Credit Processor or Bank may refuse to accept any Sales Draft, and
Processor and Bank may revoke prior acceptance of a Sales Dreft in the following
cireumstances: (a) the transaction giving rise 1o the Ssles Drefl was not made in
complience with this Agreement. the Laws or the Rules; (b) the Cardholder disputes
his liabfity to Processor and Bank for any reason, incheding but not imited 1o a contention
that the Cardholder did not receive Lhe goods or services, that the goods of senvices
provided were niot as ordered of pursuant to those chargeback rights enumerated in the
Rutles; or (6} the transaction giving rise to the Sales Draft was not directly between you
and the Cardholder, You wil pay Processar and Bank any amount previously crediled to

you for a Seles Draft nol accepted by Processor and Bank or where accepted, Is revoked
by Processor and Bank

E Reprocessing. Not withstanding any authorization or request from a Cardhotder, you wil not
re-enter or reprocess any transaction which nas been changed back.

F. Miscellaneous. You will not present for processing or eredit, direcily o indirectly, any ransaction
not originated as a resut of a Cand transaction directly batween you and a Cardholder or any
transaction you know or should know 1o be fratduient or not autherized by the Cardholder. You
wil not selt or disclose to third parties Card acoount information other then in the course of
performing your oblgations under this Agreement.

G. Debit Card Processing.

L “Debit Networks” means those debf card networks accepted by Processor, incluging but
ot fimited 1o the follewing organizations and their succassors: Star, NYCE, Pulse, Interink.
AFFN, Alaska, Jeanie, Accel, and Money Station.

il. Credit Refunds. You will attempt to settle in good faith any dispute between you and a
Cardholder ivobing a transaction. You wil establish a falr, consistent policy for the
exchange and return of merchandise and for the adjustment of amounts due on Debit
Card sales, You will promplly initiate a refund to the customer (which may be made in
cesh, by an adjusiment draft or with a check or cashier's check, as permitled by the

Rutes) whenever you determine that a Debit Card transaction should be canceled or
reversed.
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H Adjustments. Except as the Debit Networks may permit, you wi not make any cash
refunds or payments for teturns or adjustments on Debit Card transactions but wit
instead complele an adjustment formn provided or approved by Processor, The Debi Card
Sales Draft for which no refund of retum wil be accepted by you must be clearly and

conspicuously marked Gncliding on the Cardholder's copy) as “final sa'e” of “no retum”
and must comply with the Rules,

vi. Ermor Resoution. Youwill refer Debit Card Cardholders with questions or problems to the
instution that issued the Debit Card. You wil cooperate with Processor and véth each
applicable Debit Network and its other members to resaive any aleged emors relating 1o
transactions. You wil permit and will pay all expenses of periodic examination and audit
of functions related to each Debit Network, at such frequency as the applcable Debit
Network deems eppropriate. Audits will meet Debit Network standards, and the resufts
wifl be made avalable 1o the Debit Network.

5, Other Types of Transactlons.
A Mai/Telephone Order, Processer and Bank caution against mak orders or telephone orders of

any transaction in which the Cardholder and Cand are not present ("mailfelephone orders™)
dueto the high incidence of customer disputes. You vl perform AVS and oblain the expiration
date of the Card for a maitelephone order and submit the expimtion date when oblainky
authorization of the Cerd transaction. For mail/ telephone order transactions, you wil type or
print legibly on the signature Tine the folowing as applicable: telephone order or "TO" or mai
order or "MO” You must prompily notify Processor end Bank if your retaiVmall orderfielephane
arder mix changes from the percentages represented 1o Processor and Bank in the Merchant
Appication. Processor and Bank may cease accepting mal/telephane order transactions, or
limi fts acceplance of such transactions, or increase their fees, or terminate (his Agreement, of
impose a Reserve Account (defined in Section 7.4), if this mix changes. You may not deposit
a makAelephona order Sales Draft before the product is shipped.

. Recuming Trnsactions. For recurring trensactions, you must obtain a written request from

the Cardholder for the goods and services to be charged to the Cardholders account, the
frequency of the recurrng charge, and the duration of time during which such charges may
be made. You wil not complete any recurring transaction after receiving: (i) a cancelation
notice from the Cardholder {H) notice from Processor or Bank, or (1) a response that the

Card is not to be honored. You must print legibly on the Sates Draft the words “Recurring
Transaction”,

C. Multiple Sales Drafts. You will include a description and total amount of goods and services

purchased in a single iransaclion on a single Sales Draft or trensaction record, undess (1)
partial payment is entered on the Sales Draft or trensaction record and the balance of the
transaction amount is paid in cash or by check at the time of transaction, or () & Sales Draft

represents an advance deposit in a Card transaction completed i accordance with this
Agreement and the Rules.

D. Pantial Completion.

L Prior Consent. You vwAl not accept for payment by Card any amount representing a
deposk or partial payment for goods or sendces to be delivered in the future without the
prior writlen consent of Processor or Bank. Such consent wil be subject to Bank's final
approval. The acceplance of a Cerd for payment or parizal payment of goods or services
1o be delivered in the fulure without prior consent will be deemed a breach of this
Agreement and ceuse for immediate termination. in addition te any other remedies
available under the Laws or Rules.

B. Acceplance. If you have obtained prior written consent, then you wil complete such Card
transactions in accordance with the terms sel forth in this Agreement. the Rules, and the
Laws. Cardholders must exectte one Sales Drait when making a deposit with a Card and
a seoond Sales Draft when paying the balance. You wil note upon the Sales Drafi the
words “deposi” or “batance” as appropriate. You wili not depostt the Sales Draft fabeled

"balance” unld the goods have been delivered to Cardholder or you have fully performed
the services.

E Future Delivery, You will not present any Sales Draft or other memorandum to Bank for

processing {whether by eleclranic means or otherwise) which refates to the sale of goods
or services for future delivery without Processor or Bank's prior writlen authorization. Such
consent wil be subject to Bank's final appraval If Processor or Bank have given such
consent, you represent and wamrant to Processor and Bank that you will not rely on any
proceeds o cred resutiing from such transactions 1o purchase or fumish goods or services.
You will maintain sufficient working capital to provide for the delivery of goods or services et
the agreed upon future date, independent of any credit or proceeds resuking from sales drafts
of other memoranda 1eken in connection with future defivery transactions.

F. Bectronic Commerce. You may process electronks commerce (ECY) transactions only if you

have: 0 indicated on the Apphcation, and only if you have ablained CD's consent. 1f you submit
EC transactions without such consent, Processor may immediately tenminate this Agreement,
you have indicated on the Appication that you will be submitting EC transactions, you acknowt-
edge that you have received a copy of the Visa Csrdholder Information Security Program
("CISP7) manual f you present EC transactions, such transactions must comply with the CISP
requirements and ali other applicable Rules and Law. You understand that transactions

4/8




processed via EC are high risk and subject to a higher incidence of chargebacks. You are
fiable for af chargebacks and losses refated to EC transactions, whether or not: i) EC transactions
have been encrypted; and i) you have oblained consent to engage in such transactions.
~ryplion is not a guarantee of payment and will not waive sy provision of this Agreament or
Jenwise validate a fraudulent transaction. You must offer Cardholders a secure transaction
method, such as Secure Sockets Layer (SSL) or 3-D Secure, All communication costs related 1o
EC transactions are your responsiby. You understand that Processor will not manage the EC
telscommunications fnk and that Tt is your responshitty to manage that Bnk. All EC transactions
vl be settled by Bank into a depostory institution of the United States in U.S. cumency.

i Requirements. For goods to be shipped on EC transactions, you may obtain authorization
up to 7 calendar days prior 1o the shipment date. You need not to obtain a second
authorization if the Sales Dref amount is within 15% of the authorized amount, provided
that the add tional amount represents shipping casts. Further, your web site must contain
afl of the following information: a) complete description of the goods or senvices offered,
b} retumed merchandise and refund policy, ©) customer sendce contact, including
electronic mail address and/or telephone number, d) transaction currency (such as U.S.
or Canadian doltars), €} export of kegal restrictions, il known, 1) delivery polity, consumer
data privacy policy, g) your security method for transmission of payment data, and h} the
Visa flag symbot In full color. If you store cardholder account numbers, expiration dates,
and other personal cardho'der data in a database, you must follow Discover Network,
Visa and MasterCard guideines on securing such data. You shall immeditely notify
Processor of any suspecied o confirmed loss or thefi of any transaction information, in
addition, you must provide reasonable access to Discover Network, Visa, MasterCard, a
Debit Network or independent third party to verify your abilty to prevent future security
breaches in a manner consistent with the requirements of any Rule,

i. Cardholder Information Security. You agree that you are, snd wit remain, fully complant
with the Payment Card Indusky Data Security Standard required by Discover Network
and the Card Associations, nchuding bt not fimited to underiaking the required annus!
or quarterly seff-assessments and Web infrastructure scans, as appropriate. If you
accept EC transactions, you must: install and maintain a working network firewall o
protect data accessitle via the Intemnet; keep security patches up-to-date; encrypt
stored data and data sent over open networks; use and update antivirus software;
restrict access to data by business "need-to-know™; assign a unique 1D to each person
with computer access to data; not use vendor-supplied defaults for system passwords
and other security parameters; reck access to data by unique [D; regutary test security
systems and processes; maintain a policy that addresses information security for
employees and contraciors; and reskrict physical access to cardholder information.
When outsourcing administation of information assets, networks, or dala you must
retain legal contro! of proprietary information and use imited “need-1o-know™ access to
such assets, networks or data. Further, you must reference the protection of cardholder
information and compliance with the Visa CISP Rules In contracts with ether service
providers, You agree to indemnify and reimburse Processor and Bank immediately for
any loss, fiabiity, assessment or fine incurmed due to your breach of this Section.

G. American Express, and Diners Club Transaction. Upon your request, Processor and Bank vl
provide authorization end/or data captre senvce, for Diners Club end American Expross
transactions. By signing this Merchant Agresment, Merchant agrees to abide by the terms and
conditions of Diners Club and American Express. | understand that the Diners Club Agreement
will be sent to the business entity indicated on this app¥calion. By accepting the Diners Club
card for goods and/or services Merchant agreas 1o be bound by the terms and conditions of
the Agreement. Processor and Bank are not responsible for funding strch transactions, Initial
setup fees may apply.

H. Cash Advances. You will not deposit any transaction for purpose of oblaining or providing a
cash advance. You agree that any such depostt shall be grounds for immediste termination,

1. Prohibited Transactions. You will not acoept of deposit any fraudulent transaction and you may
not, under any clrcumstances, present for deposit direclly or indirectly, a transaction which
originated with any other merchant of any other source, You will not, under any crcumstance,
engage in any transaction prohibited by the Rutes or depostt telemarketing transactions unjess
you ofrain Bank or Processor's prior wiitlen consent. Such consent will be subject to Bank's
final approval. If you process any such transactions, you may be immediately terminated and
Bank may hold funds and/or require you to establish a Reserve Accounl Further, you may be
subject o Discover Network or the Card Association reporling requirements. You vl not:
aocept cash, checks or other negotiable tems from any Cardholder and forward a credit
through Discover Network or any Card Association or Debit Network (ie., 25 a purported pay-
ment or deposit to an account meintained by the Cardholder); forward any transaction of initiate
any reversal of  ransaction that did not originate between you and the Cardholder; complete
= transaction that you know or should have known 1o be fraudulent or not authorized by the

thotder; accept any Debit Card in payment for any legal services or for expenses related to
e defense of any crime {other than a traffic vickation], or any domestic relations matter where
senices or expenses are fumished a person whose name is nol embossed on the Debit Card
or any banluplcy, insolency, or olher proceeding affecting the creditors of any Candholder;
present for processing a transaction that does not represent a sale of goods or service directly
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between Cardholder and you. You will fully cooperate with Processor, Discover Network and
with each Card Association in the event that Processor, Discover Network or any Card
Assoclation determines that there is a substential risk of fraud arising from YOUr access to
Discover Network and the Card Association. You will take whatever actions Processor, Discover
Network or Card Associations reasonably deem necessary in order to protect Discover
Network, such Card Association. its members, and its Cardholders. Neither Discover Network,

the Card Assodiations, Processor, nor any of their respective personnel val have any liability to
you for any action taken in good faith

J. Debi Card Transactions.

I For each PIN-based Debil Card sale, the Cardho'der must enter his Personal identification
Number CPINT) through a PIN pad located at the point of sale.

& Each PIN pad will be situated to permit Cardholders te input their PINS without revealing
Inem 1o other persons, induding your pessonne!,

i You will Instnuct personnel that they may not ask any Cardholder to disciose the PIN and
that in the event that any of your personnel nevertheless becomes aware of any
Cardhelder's PIN, such personnel will not use such PIN or create or maintain any record
of such PIN, and will not disciose such PiN 1o any other person.

i. The PIN message must be encrypted from the PIN pad to the paint of sale device
connected to a Debit Network used to inftiate transactions (Termingl”) and from the
Terminal to the Debit Network and back so that the PIN message wil net be in the
clear at any point in the transaction.

v. You wit comply with any other requirements relating to PIN securiy as required by
Procassor or by any Debit Network.

i Atransaction receipt in conformity with Regulation E and the Rules will be made available
10 the Cardnolder.

V. You may not establish & minimum or maximum lransaction amount as a conddion for use
of a Debit Cerd,

viil. You may not charge any Gardhalder for the use of any Debit Card uniess the Rules
S0 permit.

B You may net colflect tax as a separate cash transaction.

K Debit Card Terminals, Debit Card terminals, including hardware and software, must be certified

for use by Processor and by al of the Debit Networks. Terminals must include encrypted PIN
pads which allow entry of up to sixteen character PINs, printers snd a keyboard lock function.
You are responsible for compliance with &ll Rutes regarding the use of Tenminats, regardiess of
whether such Terminals are obtained through CD or through a third party

6. Deslgnated Account.
A Eslablishment and Authority. Merchant wil estabish and mamntain an account at an ACH

receiving deposttory institution epproved by Bank (Designated Account™). Merchant wil
mairtain sufficient funds in the designated Account to satisty all ohigations, including fees,
contemplated by this Agreement Merchant imevocably awthorizes Bank to debit the
Designated Accourt. for chargebacks, fees and any other penalties or amounts owed under
this Agreament. This authority will remain in effect for at least 2 years afier termination of this
Agreement whether or not you have notified Processor and Bank of a change to the
Designated Account. Merchant must obtain prior writlen consent from Bank or Processor to
change the Designated Account. If Merchant does not get that consent, Processor and

Bank may immedhalely terminate the Agreement and may teke other action necessary, as
dstermined by them within their sole discretion.

B. Deposit. Bank walirfiiate a deposit inan amount represented on Sales Drafts to the Designated

Account subject to Section 4 of this Agreement upon receipt of funds from Visa, MasterCard,
or 2 Debit Network. Typically, the deposit wil be Intiated 3 business days foreing Processor's
receipt of the Sales Draft, except for mail order/telephone order and electronic commercs
transactions, which wil ba initiated 5 business days following receipt of the Sales Draft
“Business Day* means Monday through Friday, exdluding holidays observed by the Federal
Reserve Bank of New York Merchant authorizes Bank and Processor 1o inftiate reversal or
adjustment entries and infliate or suspend such enlies as may be necessary 1o grant Menchant
condional credil for any enty, Bank, in its sole discretion, may grant you provisiona! credit for
transaction amounts in the process of collection, subject 1o receipt of final payment by Bank
and subject to all chargebacks,

C. Asserted Bmors. You must promptly examine aff statements relating to the Designated Account,

and immediately noiify Processor and Bank in writing of any emors. Your writlen notice must
inciude: () Merchant name and account number; (i) the doltsr amount of the asserted eTor,
() a description of the asserted eror, and () an explanation of why you beleve an enor exists
and the cause of it if known That writlen notice must be received by Processor and Bank
withén 30 calendar days afler you received the periodic stetement contzining the asserled error.
You may not make any foss or expense relaling to any asserted eror for 60 calendar days
immediately following Processor’s receipt of your waitien notice. During that 60 day period,
Processor and Bank wi be enlited to iwestigate the asserted ermor,
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D. Indemnity. You wil indemnify and hold Processor end Bank harmless for any action they  C, Recoupment and Set Off. Processor and Bank have the right of recoupment and set-off, This
take against the Designated Account, the Reserve Account, or any other acgount pursuant means that they may offset or recoup any outstanding/uncoliecied amounts owed by you from:
to this Agreement. (0 any emaunts they would othenwise be obligated to deposit into the Designated Account;

H Authorization. Your authorize Processor and Bank to inftiate debit/eredit enlries to the (i) any other amounts Bank or Pn?oessor may Gwe you under this Agreement or any other
vesigated Account, the Ressrve Account, o any other account mainteined by you atany ~ 29reement: and (ii) any funds in the Designated Account or Reserve Account. You
inslitution, all in accordance wiith this Agreement. This authorization wAl remain in effect acknowiedge tha} in the event of @ bankruptcy proceeding, in order for you to provide
beyond termination of this Agreement. in the event you change the Designated Account, this adeql{ate.prolecuon under Bankruptey Code $ 362 to Processor and Bank, you must create
authorization wil apply o the new accounL or maintain the Reser.ve Account as rgqmred by Processor and Bank, and Proces§or and

Bank must have the right to offset against the Reserve Account for any and all abligations

7. Security Interests, Reserve Account, Recoupment and Set-Off. which you may owe 10 Processor and Bank, vithout regard to whether the obligations
relate to Sales Drafts inftisled or created before or after the filing of the bankrupicy petition.

D. Remedies Cumufative, The righis and remedies conferred upon Processor and Bank in this

Commercial Code. You grant to Processor and Bank a security interest in and fien upon: Agreement, at tavy or in equity, are not intended to be exclusive of each other. Rather, each and

(1) all funds at any time in the Designated Account, regardless of the source of such funds; every right of Processor and Bank under this Agreement, at law or in equity, wil be cumulative

{3 ali funds at any time in the Reserve Account, regardless of the source of such funds; and concurrent and in addition to every other right

i) present and fulure §ales Draft; and () any iand al ammm \mioh maybedustoyol g Fees and Other Amounts Owed Bank

:n;irsuﬁ dggﬁlmmﬁn?m\;]ﬁm iﬁﬁmrgdgms?\x :rgepea:;n:nr;sﬁdo; A Feesand Taxeg. You will pay Processor and Bank_ fegs for services, forms and equipment in

other collaterel or secudty to Processor and Bank lo secure your obligations under this amQance vilh the rales set flonh on the Appli‘cauon &nd in the below paragraph. Such

Agreement upon Processor or Banks request. These security interests and fiens wa fees will be calculatec! and depﬂed ffon:. the Destgr.lated.ﬁ‘\coount.once each business day

secure alf of your obligations under this Agreement and any other agreements now or month for the p_ra\nous business day's or month's activity. or wil be netled out from the

existing or later entered into between you and Processor and Bank. This security interest funds due you attribuiable 10 Sales Drafts presented to Processor and Bank. Processor and
may be exercised by Processor and Bank without natice or demand of any kind by Bank reserve 1:he rlgh? to adjust the fees s.et forth on the Application anfi in this Section, in
making an immediate withdrawal or freezing the secured assets, accordance with Section 16, below, provided that Bank must approve, in advance, any fee

] . to or obligation of Merchant arising from or related 1o psrformance of this Agreement. You
il. Perfection. Upon request of Processor ar Bank, you will .execute one or more financing are gis0 obligated 10 pay all 1axes, and other charges imposed by any govermments! sutharty
statements or other documents 1o evidence this seeurity interest. You represent and on the senices provided under this Agreement. Bank may not assign of otherwise transfer
warmant thet no otber person or enliy has a security interest in the Secured Assets. an cbligation 1o pay or reimburse Menchant arising from, of related to, performance of this
Further, with respect 1o such security interesls and liens, Processor and Bank wili have Agreement 10 Processor.
all rights afforded under the Uniform Commercial Cede, any other appficable \aw and in R L
equ:gy. You vl obtain from Processor and Bank written consent prior to granting a & Other Fees Wrere appicable, Merchant Sf‘a‘ also pay the foliowing fees: SSL, Authorization
sectiity interest of any kind in the Secured Assets to a thind party, You agres that this is Suraﬂa.r._c,ae. $0.03 per euthorization request; WWARUWEM $0.95 per euthorization
a contratt of recoupment and Processor and Bank are not required to fle a motion for request; Ansuiaf M@MP_F%‘ $99 per year pet MID: ACH Retum: §25 per retum;
refief from & banknuptey action aulomatic stay for Processor of Bank to resfiza on any of Operafor @ted Wm Auth: $2.95 per cal, AVS 4010 per request Wiraless: $0.10 per
fts colleteral (ncluding any Reserve Account). Nevertheless you agres not to contest or EILﬁhDI'.lzatPn request: 1P T $0.05 per auuma-tm. request; Sectife Gatevay. $0.05 per
object to any motion for rekef from the automatic stay fled by Processor or Bank, You authorization request; Dispute Resoiution Fee: $25; Third Party Helpdesk Calis: $5.00 per cal;
" authorize Processor or Bank and appoint Processor or Bank your attomey in fact o sign Unsupported Terminals. §20 per call. Upon 10 days writen notice to Merchant, Bank may

your name 1o any financing statement used for the perfection of any security interest or n;grefse fees for any adverse change to Merchant's risk profie. &5 reasonably determined by
lien granted hereunder. n

B. Reserve Acount C. Gther Amounts Owed. You wil immediately pay 1SO, Processor and Bank any amount
' incurred by 1SC, Processor and Bank attrioutable to this Agreement including but not fimited
1. EstablishmenL You will estsblish and maintain a non-interest bearing deposit account to chargebacks, fines imposed by Visa or MasterCand, non-sufficient fund fees, and ACH
(Reserve Account’) at Bank initially or at any tme in the fulure as requested by dehits that overdraw the Designated Account, Reserve Account or are olherwise dishenored,
Processor and Bank, with sums sufficient to satisfy your cument end future obfigations You authorize Bank to debit via ACH the Designated Account, Merchant Accownt, of ey
as determined by Processor and Bank. You autharize Bank to debit the Designated ather account you have at Bank or at any other financial instiution for 2ny amount you cwe
Account o any other account you have at Bank or any other financial institution to 10, Processor or Bank under this Agresment of undes any other contract, nole, guaranty,
establish or maintein funds in the Reserve Account Bank may deposit into the Reserve instrument or dealing of any kind now existing or Yater entered Inta batween you and ISD
Account funds it would othenvise be obligated to pay you, for the purpose of mtab&stmg of Processor or Bank, whether your obligation is direct, indirect, primary, secondary, fixed,
maintaining or increasing the Reserve Account in sccordance wih this Section, 1t coniingent, oint or several. In the event SO, Processor or Bank demand sums dus or such
determines such aclion is reasonably necessary 10 proled s interests. ACH does nat fully reimburse 1SO, Processor and Bank for the amount owed, you wil
fi, Authorizations. Bank may, without notice 1o you, apply depasits in the Reserve Account immediately pay |SO, Frocessor and Bank such amount
against any outstanding amounts you owe u;rvder this Agﬁf;g::km or any other auirwn:'; 9. Application, Indemnification, Limiation of Liability,
Kg:ﬂiﬂ;gm&mk&emn? to mmma:nix :?;st dg to A Application. You represent snd warmant to Processor and Bank that all information in the
Processor or Bank including, without imitation, rights of set-off and recoupment Application ks comect and complete, You must notify Processor in writing of any changes to
the information in the Application, including but not limited to: any sdditional lacation o new
ji. Funds, Funds in the Reserve Account will rernain in the Reserve Account untd 270 business, (the identity of principals and/or cwners, the form of business organization (e,
calendar deys following the later of termination of this Agreement or your last sole, proprietership parinership, etc), type of goods and services provided and how sales,
transmission of sales drafts to Processor or Bank, provided, however, that you will are complated (i.e. by telephone, mail, or in person at your place of business)., The notice rmust
remain Hable to Processor and Bank, for allliabilities eccurdng beyend such 270 day be received by Processor within 10 business days of the change. You wil provide updated
period, After the expiration of such 270 day period you must provide Processor with information to Processor within @ reasonable time upon reques!, You are Bable to Processor
written notification indicaling you desire & release of any funds remaining in the for a kasses and expenses Incued by Processor arising out of your fallre to report changes
Reserve Account in order to receive such funds. You agree that you vall not use to it Bank or Processor may immediately tefminate this Agreement upon notification by you
these funds in the Reserve Account for any purpose, including but not limited 1:: of a change 10 the information in the Application.
aying chargebacks, fees, fines or other amounts you owe Processor and Banl L . R ) .
Sn)dne?this A%reemenl. Bank (and not Msfchant) shall not have sole contral of the B. lndemnl!‘lcauoln. You will hold harmless and ;r]dernmfy Lpe Card {\ssocaz{uons: E’rooessor
and Bank, their employees and agents (1) ageinst all claims by third parties arising out of
Reserve Account. . .
. this Agreement, and (i) for 211 attorneys’ fees and olher costs and expenses paid o
iv. Assurance. In the event of a hankrupley preceeding and the detenmination by the court incurred by Processor of Bank in the enforcement of the Agreement, including but not
. that this Agreement is asstmable under Bankruntcy Code § 365, as amended from time limited to those resulling from any breach by you of this Agreement &nd those refated to
to time, you must establish or mainlain a Reserve Account in an amount satistaciory to any bankruptey procesding,
Processor and Bank.

C. Uimitation of Liability, Any liabffity of Processor or Bank under this Agreement, whether to you
or any other party, whatever the basis of the Eabflity, shall not exceed in the aggregate the

A. Security Interests.
i Security Agreement This Agreement is a security egreement under the Uniorm
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difference between (1) the amount of fees paid by you to Processor and Bank during the
month in which the transaction ot of which the liability arose occured, and (i) assessments,
chargebacks, and offsets against such fees which arose during such month. in the event more
1n ene month & nvolved, the aggregate amount of Processor's and Bank's Fabflity shall not
..ceed the lowest amount determined in accord with the foregoing caleulation for any one
month imvolved, Neither Processor ner Bank or their respective agenls, officers, directors, or
employees shall be table for indirect, special, or consequental damages.

D, Performance. Pocessor and Bank will perform all services in accordance with this
Agreement. Processor and Bank make no warranty, express or implied, regarding the
services, and nothing conlained in the Agreement will constitute such a warrenty,
Processor arid Benk disciaim ak implied warranties, including those of merchantabilty and
fitness for a particular purpose. No party wilt be fable to the others for any failure or delay
in its performance of this Agreement if such faiure or delay arises out of causes beyond
the control and without the, fauit or negligence of such party. Nehher Pracessor nor Bank
shall be liabte for the acls or omissions of any third party. For purposes of this Agreement,

* Processor is the exclusive agent of Bank and Bank is at all times entirely responsible for,
and in control of Processor's performance.

10. Representations and Warranties.

You represent and warrant 1o Processor and Bank at the time of execution and during the term
of {his Agreement the following:

A Information. You are a corporation, kmited Eabiity company, parinership or sole proprietorship
validy existing and organzed in the United States. A} information contained on the
Application or any other document submitted to Processor or Bank is true and compiete and
property reflects the business, financiat condition, and principal partners, owners, or officers
of Merchant. You are not engaged or affiiated with any businesses, praducts or methods
of sefling cther than those set forth on the Application, unless you obtain the prior written
consent of Processor and Bank.

B. Entity Power. terchant and the person signing this Agreement have the authority 1o execute
and perform this Agreement. This Agreement wil nat violate any law, or confiict with any other
agreement to which you are subject

C. No Utigation or Termination. There is no action, suil of proceeding pending or to your
knowledge threatened which if decided adversely would Impair your abifity to carry on your
husiness substantially as now conducted or which woukd adversely affect your financial

“wdition or operatians. You have never entered into an agresment with a third party to
warform credit or debit card processing which has been terminated by Lhat third party.

"). Transactions. All transactions are bona fide. No transaction involves the use of a Card for any
purpose other than the purchase of goods or sendces from you nor does i involve a
Cardhoider obiaining cash from you unless alowed by the Rules and agreed in wriling with
Processor and Bank.

E. Rule compliance. You will comply wéth the Laws and Rules.

11, Audit and Financial Information.

A. Audit, You authonze Processor or Bank to audit your records, systems, processes or
procedures to confirm compliance with this Agreement, as amended from time to time.
You will obtain, and will submit a copy of, an audit of your business when requested by
Processor or Bank.

B, Rinandial Information.

|. Authorizations, You authorize Pocessor or Bank to make any business o personal
credit inquines they consider necessary to review the acceptance and continuation of
this Agreement. You also authotize any persen or eredit reporting agency to compile
information to answer those credit inquiries and to furnish that information to Processor
and Bank

ii. Documents, You will provide Processor or Bank personal and business financial
statements and other finencial information as requested from time to time, If
requested, you will fumish within 120 calendar days afier the end of each fiscal year
to Processor end Bank a financial statement of profit and loss for the fiscal year and
a batance sheet as of the end of the fiscal year,

12, Third Parties.

A Senvices, You may be using special services or software provided by a thind party to assisl you
in processing transactions, including authorizations and setlements, or accounting funclions,
You are responsible for ensuring comphlance with the requirements of any third party in using
their prclucts. This includes making sure you have and comply with any software updates.
Processor and Bank have no responsiblity for any transaction untd that point in time Processor

3ank recelve data about the transaction.

b. .« of Terminals Provided by Others. You vl notify Processor and Bank immediately if you
decide to use electronic authorization or data capture terming's or software provided by eny
entity other than Processor and Bank or its authorize designee (“Third Party Terminals™) 1o
procass transactions. If you elect to use Third Party Terminals you agree (1) the third party
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providing the terminals wil be your agent in the delivery of Card transactions 1o Processor and
Bank; and (8} to assume full responsiiity and Fabillity for any fature of that third party to
comply with the Rules or this Agreement. Neither Processer nor 8ank vwil be responsible for

any losses or addilional fees incured by you as a resutt of any error by a third party agent or
a maffunction in a Third Party Terminal,

C. Debit Network Requirements. In order to inform Cardholders that Debit Cards may be
accepted at your kotations, you will prominently display the trademark of each Debit
Network at each location and wil! display signage of each Debit Network at the entrance,
near &l Terminats and on the window of such focation, All uses by you of any Debit Network
trademark will comply with the Rules. You acknowledge and agree that in displaying any
sueh redemark, you will be subject to approval by the applicable Debil Network. You will
under no circumstances be deemed to be a licensee or sublicensee of any trademark of
any Debit Netwaork, nor will you otherwise be deemed to have or to acquire any right, tille
of interest in such trademarks.

13, Tenm and Termination

A Term. The Agreemerd will become effeciive on the date Bank executes this Agreement
(tffectie Date”), provided, however that if you submil a transaction prior to the Effective Date,
you v be bound by all terms of this Agreement. The Agreement wil remain in effect for a

period of 3 years (iniial Term”) and wil renew for successive 1 year terms (“Renewal Term”)
unless terminated as set forth below,

B. Termination. The Agreement may ba terminated by Bank or Merchant to be effective at the
end of the Inflial Term or any Renewal Term by giving written notice of an intention not to
renew at least 90 calendar days before the end of the curment temm. Further, this Agreement
may be terminated at any ime with or without notice and with of withost cause by Processor
and Bank Processing under a particular Debit Network may be suspended or terminated
{without terminating this entire Agreement) if: (7} the Debit Network determines to suspend
or terminate processing; or (i) automaticaly, upon termination er expiration of Processor's of
your access 10 such Debit Network whether caused by termination of expirallon of
Processor's agreement with such Debit Network or otherwise. In addition, in the event that
Processor's parlicipation in such Deblt Network is suspended for any reasen, processing
through such Debit Network by you will ba suspended for the period of time of such suspension
and Processor wit immediately notify you of that event. Neither Processor, Bank, nor any Debit
Network wi have any kabiity to you es a resuit of any such suspension of temmination.

C. Action upon Termination.

L Terminated Merchant Fle, You acknowdedge that Bank is required to report your business

name and the name of Merchant's prindpalé to Discover Network, Visa and MasterCard
when Merchant is terminated due to the reasons ksted In the Rules.

. Designated Aceount. All your obligations regarding accepted Sales Drafts will survive
termination. You must maintain in the Designsted Account snd the Reserve Account
enough funds 1o cover ak chargebacks, deposit charges, refunds and fees incurred
by you for & reasonable time, but in any event not less than the time specified in this
agreement. You authorize Bank to charge those accounts, or any other eccount
makilained under this Agreement, for all such emounts. If the amount in the
Designated Account or Reserve Account is not adequate, you will pay Processor and
Bank the emount you owe it upon demand, together with all costs and expenses
incurred to coliect thet amount, including reasonabla attomeys' fees.

ii. Equipment. Within 14 business days of the date of termination. you must retum ef
equipment owned by Processor and immediately pay Processor and Bank any amounis
"you tave tham for equipment costs.

iv. Earty Tarmnination. I. TheMerchant agrees that in addition to afl other remedies available
10 Bank and Processor under this Agreement, or as otherwise avaiable at law of
equity, if this Agreement is either terminated by Merchant prior to the expirstion of the
then-current term, or for any reason other than a material uncured breach by Bank or
Processor, Merchant shafl pay ISO damages {the "Damages™ determined by: (g)
computing the number of months remaining from Lthe date of termination to the end of
the Initiel or Renewal Term, as applicatie; and (b) multiphing that number by
Merchant's average monthly prosessing fees. - Merchant agrees that such Damages
shat also be dus to ISO T Merchant discontinues submitting Card transactions during the
Term for & peiod of ninety (90) consecutive days, uniess Merchant has been designated
a seasonal merchant or es otherwise agreed to by Bark or Pocessor, i Merchant
acknowledges and agrees thel the Demages are not a penslty b\t rather a reason-
able computation of the financial harim caused by the termination of this Agreement
by Merchant.

14, Compliance With Laws And Rules.

You agree to comply with all rules and eperating reguiations issuied from time to time by a Gebil
Network, Diners’ Club, Discover Network, MasterCard, and Visa and any policies and procedures
provided by Processor o Bank, inchuding those sel forth in the Merchant Operating Maniual
(Ruies”). The Rules are incomporated into this Agreament by reference as if they were fully set
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forth in this Agreement. You furlher egree 1o comply with all appicable state, federzl and local
laws, rules and regulations (“Laws™), as emended from time 1o time. You wil assist Processor end
Bank in complying with all Laws and Rules now or hereafter applicable to any Card transacticn
is Agreement. You will execite and deliver to Processor and Bank all insiruments it may from

. 1o time reasonably deem necessary.

15. Use of Trademarks and Confidentiality.

A Use of Trademarks. Your use of Discover Network, Visa and MasterCard trademarks must
fully comply with the Rules. Your use of Discover Network, Visa, MasterCard or other cards’
promotional meterials wil not indicate direcily or indirectly that Discover Network, Visa or
MasterCard endorse any goads or senvices other than their own and you may not refer to
Discover Network, Visa or MasterCard in stating eligibility for your products or services. Hyou
have requested signage for the purpose of indicaling acceptance of Debi Cards, you must
display such signage for a minimum of 3 months. AR point of sale displays or websiles must
include either appropriste Discover Network or Visa-owned marks to indicate acceptance
of Debh ard Other Cards or Visa approved signage to indicate acceptance of the limiled
acceplance category you have selected.

B. Confidentiality.

i. Cardhelder Information. You wili not disclose to any third party Cardholders’ account
information or other personal information except 1o an agent of yours assisting in
completing a Card transaction, a Card Association, or as Tequired by law. You must
keep all systems and media containing account, Cardhotder, or transaction information
(physical or electronit, including but not fimited to sccount numbers, card imprints,
and TIDs} ina secure manner, 1o prevent access by or disclosure to anygne other than
your authorized personnel. You must destroy all material containing Cardholders’
aceount numbers, Card Imprints, Sales Drafis, Credit Vouchers (except for Sales Drafis
maintained in accordance with this Agreement, Laws, and the Rules). Further, you
must take all steps reesonably necessary to ensure Cardholder information is not
disclosed or othenwise misused. You may not retain or store magnetic stripe, Discover
Network CID or CW2 date after authorization.

i, Profybitions. You will not use for your own purposes, will not disclose 1o any third party,
and wili retain in strictest confidence all information and data belonging to or refating to
\he business of Processor and Bank (including without limitation Lhe terms of this
Agreament), and will safeguard such information and data by using the same degree of
care that you use to prolect your own confidential informaton. If you have requested BIN
infarmation, you muslt enly use this BIN information for produdt identification purposes at
the point of sals, and not disciose this proprietary and confidential Visa BIN information
10 2ny thind party without prior written permission from Visa,

iil. Disclosure. You authorize Processor and Bank to disclase your name and address to any
third party who requests such information or otherwise has a reason to know such
information.

C. Retrn 1o Bank Al promotional materials, advertising displays, emblems, Sales Drafis,
credit memoranda and other forms supplied to you and not purchased by you or consumed
in use will remain the property of Processer and Bank and will ba immediately returmed to
Protessor upen temmination of this Agresment. You will be fully liable for 21 loss, cast, and
expense suffered or incurred by Processor and Bank erising out of the failure to retum or
destroy such materials following termination.

16. General Provisions.

A Entire Agreement. This Agreement as smended from time to lime, induding the Rules, the
verchant Operating Manual, and the completed Merchant Apgplication, af of which ane
incorporated into this Agreemen, constitute the entire agreement between the parties, and
all prior or other agresments or representations, written or oral, are superseded. This
Agreement may be signed in one or more counterparts, ek of which, taken together, will
constitute one agreement

B. Goveming Lew. This Agreement will be govemed by the laws of the State of New York, Proper
venue for any dispute arising from this egreement shall be in any state or federal count of
competent jurisdiction in Queens County, New York. Merchant and Guarantor(s) agree o
submit to the personal jurisdiction of courls located in Clueens County, New York,

C. Exclusivity. During the Initial and any Renewal Term of this Agreement, you wil nol enter into
an agreement with ny other enlity that provides Casd processing services similar to those
provided by Processor and Bank as conternplated by this Agreement without Processor and
Bank's written consent.

D. Construction. The headings used in this Agreement are inserled for convenience only and wil

not affect the interpretation of any provision. The language used will be deemed 1o be the

~guage chosen by the parties 1o express their mutual Intent, and no nule of strict construction

. be appled against any party. Any alteration of stikeover in the text of this pre-printed

Agreement wil have no binding effect, and vl not be deemed 10 amend this Agresment. This

Agreement may be executed by facsimie, and facsimie copies of signatures to this Agreement
shall be deemed to be originals 2ng may be refied on to the same extent as the originals,
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E. Assignabiity, This Agreement may not be assigned by Merchant direcily or by operation of law,
without the prior written consent of Processor. i Merchant nevertheless essigns this Agreement

vilhout the consent of Processor, the Agreement shall be binding upon the assignee. Bankwil
be informed of any such assignment,

F. Notices, Any writlen notice under this Agreement will be deemed received upon the earfer of:

() actual receipt or (i) fve calendar days afier being deposited in the Urited States mat, and
addressed to the last address shown on the records of the sender.

G. Bankruptey. If your business falls, including bankruptey, insolvency, o other suspension of
business operations, you must ot seli, transfer, or disclose any materials that contain
Cardholder account numbers, personal informalion, or ather Visa transaclion information
to third parties. You must either return this information 10 Processor or provide acceptable
proof of destruction of this information. You will immediately notify Processor and Bank of
any benkruptey, recsivership, insolvency or similar action or proceeding intiated by or
against Merchant or any of its principats. You will include Processor and Bank on the fist
and merix of ereditors as filed with the Bankruptcy Court, whether or not a claim may exist
at the time of filing. Failure to comply with either of these requirements will be cause

for immediate termination or any other action available to Processor and Bank under
applicable Rules or Laws.

H. Attorneys’ Fess. Merchant will be Bable for and wif indemnify and reimburse Processor and
. Bank for all attomeys' fees and other costs and expenses paid or incurmed Dy Processor and
Bank or thelr agents in the enforcement of this Agreement, or in collecting ary amounts due
from Merchant or resufting from any breach by Merchant of this Agreement.

|. Amendments. Bank and Processor miay amend this Agreement at any time upon notice to you.
With regard to increases in existing fees, or imposition of new fees, except for any fee increases

_imposed by Discover Network, Visa, MasterCard, or a Debit Network, you may cance! the

Agreement if you object to the fee changes in waiting within 30 days. f you do not object, and

continue 1o procass for 30 days afier receiving notice of the fee change, you will be deemed to
assent to the new fees.

J. Severabifty and Waive, If any provision of this Agreement is ifegal, the invalidity of that provision
will not affect any of the remaining provislons and this Agreement will be construed as if the
flegal provision is not cortained in the Agreement. Neither he faiure nor delay by Processor of
Bank 10 exercise, or partlal exercise of any right under this Agreement will operate 85 a walver
or estoppal of such right, nor shall it amend this Agreement. AR waivers must be signed by the
walving party.

K Independent Contractors. Processor, Bank and Merchant will be deemed independent

contractors and will not be considered agent, joint venture or partner of the other

L. Emplgyee Actions. You are responsible for your employees’ actions whie in your employment,
M. Survival Sections 4.A,4.B.6,78,8, 13.C,15,16,B, and 16.H will survive termination of
this Agreement.
N. Bank Contact. You may contact Bank at the foliowing address and telephona number:
Hamis Bank, N.A.
150 N. Martingale, Suile 900
Schaumburg, 1inols 60173
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Mail, Telephone Order, & Internet Merchant Addendum

IMPORTANT NOTICE: Visa and MasterCard have set a minimurn standard requirerent for accepting credi cards on the Intemet. In order lo

aveld a significant delay in the settlement of your funds, please ensure that your website has the following seven (7) iems completed prior to the
commencement of your credit card processing:

Refund / Cancellation Pollcy

Privacy Policy

Terms & Conditions listed

Products & the Corresponding Pricing listed

128-bit S5L page(s) where personal and credit card information is obtained {usually provided by shopping cart or galeway)
Telephone Customer Service contact number

Shipping & Handling method and shipping delivery time after the sale
URGENT!'H You must conlact your sales represenlative immediately upon complsting the above 7 internal processing requmamenfsf

Underwritiiig & WMarketing Review: (Piease answertha following questiohs ds acturately 2% possible)
Submit sample(s) of product brochure, promolional materials, product catalogue, ete. How will product be advertised or promoted?

NOOReN

If advertiging on Intemet, list webslte address: www._PREVIEW DERRY SLIMMY . CoM r/ CRRPRATES (TE

" Prefermed 23 character (or less) DBA identifier (appears on customers' billing statement)
PlelclelvigiLitimiBlicicicm 4 3aleiol-TV] T ]

List name(s) and address{es) of vendor from whlch e product is purchased: 9‘7‘5 ~57S "?200
VITAQUEST WT'L € [endeRson DR WEST Crowll aT 67006 Ak Swnkel

List name(s) and address(es) of third paﬂy or fullilment organtzations, or parlies aside from your staff who will assist or participate with the
sales, marketing, processing of orders, or shipping of merchandlse

Dasp INC /660 S CAMERSDN ST HBG PA Dovith Dk Al /2 - 2564 — 3274
List geographical area(s) will the product be marketed and sold; J-s,

List carrier services that will deliver product: U.S. S,
What is your return or refund policy: S WASBRS) T
How does the customer order the product: | N TERAS

When you recsive an authorization, how jong before merchandize Is shipped: AT~ DAY
Do you perform recurring monthly billing? _\_{%s ——No ifYes, ___Monthly ___ Quarery _ Bi-annuet

__Annual

Is your datebase collecting entire credit card numbers? _v¥as __ No IfYes,are you PCl complient? \—Yes __ No

This amendment Is made by and between Harris, N.A., Chicago, IL (Bank’}, and the undersigned “MERCHANT™ and subject {o the approval of
BANK.

WHEREAS: Bank is engaged in lhe general banking business including the purchase of Credit Card Transactions from merchants and provide ceriain services
relaled to the procassing of Credit Card Transactlons to MERCHANT, and

WHEREAS: MERCHANT desires lo honor et this business location{s) Card Numbers presented in connecllon whh the Mali Order/Telephone Order sals of prod-
ucl/services to cuslomers; and

WHEREAS: BANK and MERCHANT has entered inlo Harris, N.A,, Chicage, IL (Bank’) VISAMasterCard Processing Agrsamant (‘Agreement’).
NOW THEREFORE, In consideration of the represantallons, covenants, and promises mede hereln, tha parties herelo agree to amend Agreenent e follows;

1. MERCHANT agrees fo use and retain proof of a racesble deflivery sysiem as means of shipment of product to customer,

2. MERCHANT agrees that transactions will not be processed untll products are shipped to Cardhotder,

3. MERCHANT aprees {o a charge of $0.05 per AVS transaction(s) when applicable.

4. Agreemeni may be Immediately terminated by BANK if MERCHANT falls fo comply with any of the terms,of this agresment,

/ DATE: _ 2—/(5— ©¥
/ Authorized Harris, N.A. Agent
L@M'\-"‘L Qs k/\

Print Name ./ Print Name

Pivots! Papnents s 8 fagrelacad ISOAISE for Hants Bandt NA Cheago, 1L CYH_ e




RESERVE AGREEMENT

THIS ROLLING RESERVE AGREEMENT is entered into by
and beftween

having a place of business at

(“Merchant™) and Pivotal Payments Inc. (“Pivotal”).

WHEREAS as & condition for the provision of payment processing
services under that certain Merchant Processing Agreement
(“MPA™), Pivotal and Harris Bank require that Merchant also enter
into this reserve agreement; and

WHEREAS Merchant wishes to receive such processing services;

NOW THEREFORE, Merchant and Pivotal agree as follows:

1. RESERVE ACCOUNT

1.1 Establishment. Merchant hereby agrees to initially deposit into
a non-interest bearing account maintained by Pivotal (the “Reserve
Account”) an amount equal to § .

1.2 Additional Deposits, Based upon Merchant's processing
profile and/or anticipated risk of loss to Pivotal, Pivotal may
require Merchant to deposit additional amounts into the Reserve
Account, or io furnish other security.

1.3 Deposits and Deductions. Merchant hereby authorizes Pivotal
to ACH to Merchant's account monies duec and payable to
Merchant, and to ACH funds due and payable to Pivotal in
accordance with this agreement.

Bank Name:

Bank ABA Number:

Bank Account No.:

Account Name:

1.4 Merchant hercby warrants to Pivotal that Merchant shaill
maintain its banking information current with Pivotal and shall
conduct its business affairs in accordance with the terms and
conditions of the MPA, and all applicable State and Federal laws
and regulations, as well as all Card Association rules.

MERCHANT

LA LE

(ngﬁ-n/‘-t‘?— @ //éthi‘

(Name and Title of Signorj

§~/> . .9
(Ere) 7

i PRES\DGH(

2. TERM

2.1 Term, This agreement shali be effective commencing on the
date of execution and continue in effect for a period coterminous
with the MPA, subject to Section 2.3 below.

2.2 Immediate Termination. Merchant’'s failure to pay any
amount requested by Pivotal in accordance with this agreement

will result in the immediate termination of Merchant’'s MPA
without advance notice.

2.3 Survival. Pivotal may continue to hold or deposit funds in the
Reserve Account after fermination of the MPA, regardless of who
terminates the MPA. Upon such termination, Pivotal may retain
sufficient funds fo satisfy any and all processing fees, charpebacks,
damages, and any other fees, fines, charges and penalty amounts
due the Card Associetion, third-party suppliers or Bank., Reserve
Account funds wilt be held by Pivotal for a period of not less than
180 days from the date of the last card {ransaction processed under
the MPA and a reasonable period thereafier during which
cardholder disputes may remain valid under applicable Card
Association rules. Pivotal will refumn the balance in the Reserve
Account to Merchant afier Pivotal reasonably determines that the
risk of chargebacks and other fees, expenses, losses or liabilities
has ended and after deducting all amounts that Merchant owes
under this agreement, the MPA or any related agreement.

3 GENERAL

This agreement constitutes the entire valid and legally binding
agreement between the parties pertaining to the matter herein and
supersedes all  prior apreements, representations and
understandings of the parties. This agreement shall be governed
by and construed exclusively in accordance with the laws of the
State of New York whose courts shail have exclusive jurisdiction.
If any provision of this agreement is held invalid or unenforceable
by any court of final jurisdiction, it is the intent of the parties that
all other provisions of this agreement be construed to remain fully
valid, enforceable and binding on the parties. In the event of a

conflict between this agreement and the MPA, the latter shell
prevail.

PIVOTAL PAYMENTS INC,

{Signature)

(Mame and Title of Signor)

(Date}




e | Processing Center
C o PIVITAL

FPAYHMENTE l 685 Cathcarl. Suite 1000
Monlreal. QC. H3B 1M7

Merchant Reserve Acknowledgment

This will acknowledge that as a condition of approval or continuance of the Merchant's (indicated below)
credit card processing account, Cynergy Data and its agents, including its processing bank, have the authority

to establish a reserve account in accordance with Section 7.B of the Merchant Processing Agreement
("MPA") and the following;

1. The reserve account will be established by:

M&é A. A cerlified check made payable to Cynergy Data in the

nilials amount of $

B. Withholding % from each gross deposit.
Initials

2. The reserve account will be used to offset any amounts owed by the Merchant under the MPA.

Merchant will forward to Cynergy Data funds to replenish the reserve account if any funds are
debited from it.

3. The balance of the reserve account, if any, will be returned to Merchant up to 270 days after
termination of the MPA or Merchant’s last transmission of sales drafts, whichever is later.

| acknowledge that if there is any confiict between the terms of this letter and the terms of the MPA,
the terms of the MPA will govern.

HERRY SLim M

Business Legal Name or D.B.A.

[T

: _
D BenTamin L/E/MémCH
7

Printed Name

S
Its: @e\nt/ /I Owner (Circle One

{2-19. 0%
Date

Pivotal Pavments is & regfstered ISOMASP fur Haris Bank N.A,, Chicago, IL.
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J

I:J I V ':vj} TA L_ Merchant#:

[ New Location {3 Additional Location {3 Existing Location
PAYMENTS
Sales Code:
‘NESS INFORMATION
Name of Ownership Entity (Legal Name&: Name of Business (Doing Business As / Same as Signage):
Natural Body Scape, LL GreenTeaB006249971-V
Corporste / Bifing Address: Location Address (Attach Additional Locations - No P.0, Box):
1152 Mae Street, PMB 226 147 N. Cameron St.
Cty: Hummelstown Sae:pA | Zip: 17036 Ciy: Harrisburg State: pA | Zi: 171014
Telephone #: 866-674-3960 Federal Tax |D: 2|let3lalolz]e|g] 7| TEephone #:717.724-9362 Fex #:717.307-3365
Web Address: http:/ipreview.greenteafit.com/site/index.htmi emal Address: dhemmerich@naturalbodyscape.com
Have you been placed on the 'CMNF (Consortium Merchant Negative File) or the CTMF Has merchant or any associated principal disclosed befow filed bankruptcy or been subject
(Combined Terminated Merchant File}? [dYes WNo to involuntary bankruptey? [OYes Date:
W No
How fong in present business? Years Must Choose One Matiing Address: Il Corporate Address [JLocation Address
Months 14 Atention: D, Benjamin Hemmerich
Piace of Legal Formation: PA Country of Primery Business Operations: USA
OWNERS OR QOFFICERS (Ownership must be equal to or greater than 505)
Tite: President Percent Ownership; 100 ®
Last Name: Hammerich First Name: Dyaniel Middle Initial: g Date of Brth: fmm/ddiywyik: 42/ 371978
Residence Address: 309 Lafayette Drive C%: New Cumberland State:pp 4P 17070
Residence Tel. No.: sS4 US Gov't issued iD4#: 24734872 Type of (D Country of citizenship
717-214-2684 17660736 " - PA DL if not US:
Expiration date: 42114/2010
Title: Percent Ownership: &
Last Neme: First Name: Middle Inial: Dets of Brth: (mmvddypy): tod
P-sidence Address: l City: State: Zip:
‘ence Tel, No.: 8S#: US Gov't issued ID#: Type of ID: Country of dilizenship
if :
Expiration date; ot US
BUSINESSPROFILE ... . . . - . . - |-sALes PROFILE L . o
Type of Cwnership: Merchant Type: Visa/Discover Network/MasterCard Sales Profile (be accurate):
3 Sole Proprietorship O Partnership [3 Assoc/Estates/Trusts [ Joint Venture [ Retail -
O Government O Corporation {Privately Traded) O Corporation (Publicly Traded) O Restaurant Card Swipa: %
O Medical or Legal Corp [0 Tex Exempt Org M Single Member LLC i
0 Muli-Member LLC 01 Ciic Assoc 01 Umited Partrership 01 Politica! Org 0 Lodging Manual Key Enlry with Imprint, Card Present: %
O Other: O Service
SIC Code: 0 MO0 wall Order / Telephone Order: o
Type of Goods Sald: W Internel
Do you currently accept Visa/Discovers Network/MasterCard? [ Yes [ Mo [0 Home Based Internet: 100 &
Name of Current Processor: 01 Other Total 100%
Average C.C. Ticket Size: $ 35.00 Average C.C. Monthly Votume: $ 50,000 Total Sales/mih: $ 50,000
Each person cenifies that the sverage Ucket size and sales volume indicated % accurate and grees that any transaction of rmanthly volume that exceeds either of the sbove amounts could resul in Gelayed end/ot
withheld setilement funds.

TRADE / BANK REFERENCES

Name: Vitaquest International Contact: Mark Stanisei
Address: 8 Henderson Drive, West Caldwell NJ, 07006 Phone Number: 873.575-8200
Name: Contact:

Address: . Phone Number:

ELECTRONIC DEBIT 7. CREDIT AUTHORIZATION . . . ) .
Werchant suthorizes Processor of Bank (o pmmmzwmledClwhgHon.tseuredts.}\ulomateduwingHowedeb‘vs,uke&amfersomepmytrmdwdemammmmmmlommwoﬂwfw
Agreement, fot the purposes set forth in the Merthent i Agreemment. This suthorization extends to such entiies in said
s0chunt conoking kease, fental of purchase sgreements for POS terminals andlor sooompanying aqmprwwwwdmedcguamwleesandamounxsmhapﬁammmk.%mmwde&mﬂommmnmm
beremkadwﬂalPv‘nerd'mlobﬁgaﬁomM%Agmtmsaﬁsﬁed.mMermamp‘*.esqmefwDatawr?na'\m:ﬂ.ibeo(remmt}m1NVES‘IIGAWE!CONSUMERREPORT:anmm'gat‘weofmmrepmmaybermdein
connection with appication. Mercham suthorizes Bank or any of ks agents to investigate the references provided or a0ty other siatements or data obtained from Merchant, from any of the undersigned individual credt or finangial
reenonsihiity. You have 8 right, upon writlen request, to 8 complete and sccurate disclosure of the nature and scope of the mvestigation requested,
At

Bank Neme: graystone Bank Tekephote &: 747.724-4657 Name o1 DDA Account: e 0 Tea FIT
check from X " . —
this acoount AT 112 Market Street * harrisburg StetEp A 2P 47101

must be
Transit DDA
ettached. N 0 3|13 [1 |8 |olo (7 [k |1 |6]1jofo 16287

DCYN11/08/APP Pivotel Payments Js a registered ISO/MSP for Harris Bank, NA, Chicago, 1L 1/8




RATES
Visa/ Discover Network/MasterCard Standard Retail & High Risk Retail Rates Mail/Phone / Internet / Touchtone Rates
shant Chooses 1o Accept the Foltowing: Merchant Chooses 1o Accept the Following:
..o GKCD Discount Rate: % | MC CKCD Discount Rate: % | Visa CKCD Discount Rate: 2.70 » [ MC CKCD Discount Rate: 2.70 w»
Visa C.C. Discount Rete: % | MasterCard C.C. Discount Rete: & | Visa C.C. Discount Rate: 2.70 % | MasterCard C.C. Discount Rate: 2,70 @
VS/MC MID Qualified: (+) % | VS/MC Non Qualified: (+) ty | VS/MC MID Quatified: (+) .75 % | VS/MC Non Qualified: (+) JT @
Discaver Network Discount Rate: % | AMEX Discount Rate: o | Discover Network Discount Rate: 2,44 % | AMEX Discount Rate: 3.50 =
Fees: Fees:
VS/MC Transaction Fee: Perltem | VS/MC Transacticn Fee: 0.30 eerltem
Non-Bankcard Transaction Fee: Perltem | Non-Bankcard Transaction Fee: 0.30 Perltem
Statement Fee: Monthly | Statement Fee: 10.00 Monthly
Cnline Reporting Service: Monthly | Online Reporting Service: 5.00 Monthly
tonthly Minimum: Monthly  § Monthly Minimum: 20.00 Monthly
Debit (PIN-based) Transaction + Network Fees: Perttem | MD/TO/Internet Surcharge: 0.10 Perltem
AVS Surcharge: Per ftem  § AVS Surcharge: 0.05 Perltem
EBT Transaclion Fee: Peritem | Baich Fee: Per Batch
EBT Statement Fee: Monthly | AMEX Monthly Senvice Fee: $5.95 (only Ecomm/MCTQ)
Batch Fea: Per Balch | Getewsy Fee:
Termingt Protection Plan: Monthly { Other (please specify):
Merchant Club: Monthly
Other (please specify):
PCH* AND PAYMENTS APPLICATION COMPLIANCE
1, Do you store credt card rumbers? OYs [Dho OlDoentKnow
2. Do you use & thid party payment appcation that stores, ansiits, o processes cardhokler data? [ Yes [ No NCTE: DNLY APPLICATIONS THAT COMPLY
(Bxamples: Aloha vezsion B.1, arc vesion 2.4, €1c) . WITH ASSOCIATION SECURITY STANDARDS
WiLL BE PERMITTED,
3.1 yes, please provide nams & version & A kst of vaid spphcations is avalable ot:
-_we:swpuLP,permmmammmmmﬁapm);sawmohwwuomnawmpam wavw priseCuriystandands.org

rGuARANTYf i

*As & primary inducement Lo Processor and Bank 1o enter inta this Agreemert, the undersigned Guaranior(s), by signing this Agreement, jointly and severatly, unconditionaty and rrevacably, personaty guaranty
"the continuing full and faithiul performance and payment by Merchand of each of isfthelr duties and obfgations to Processor and Bank under this Agreement of any olher agreement curently in effect or in

the fture entered into between Merchant of ils printipels and Processor of Bank, as such agreemants now exist of &re amended from tme to time, with or without notice. Guaranior(s) understands furthes that
Processor or Bank may proteed dieclly agalnst Guarantor(s) withaud frst exhausting their remedies against any olher person of entity responsible ta il or any security held by Pracessor and Bark or Merchant
This gruaranty wil not be discharged or affected by the Geath of the undersigned, will bind 8l heirs, administrators, representaiives and sssigns, and may be enlorced by or for the benelt of ary successor of
Processor and Bank. Guarantor(s) understand that the inducement to Processor and Bank 10 enter indo this egreement is consideralion for the guaranty, and that this guaranty remains b fud force and effect even

if the Buarantor(s) receive no additional benefit from the puaranty.,
S Mogama e
#1"‘.\@9"\\&#\'\.\/\ Mo, \ #2

)

Name of Personal Guamnigh (please pr Mame of Co-Personal Guarsntor (please print)
M M[e,1Jl§)Bg
/ - .

Date:

Signature fmen/difyy) Signature {mmvddryyyy)

AMERICAN, EXPRESS © ©~ ~ - o e
B)fs‘gf\lhgbeh-'f.|mp‘ﬁmmw‘ehmﬁonlmpmﬁedmmsapp!wtbnkmpbmandw:urateandlamhorhe:\nmmmve!RelatedSeMcesCorrpany.h‘c.(’MWn&prm‘)mwﬁﬁr
1.heirwosmmmﬁisapp&nﬁmandloreceheendexdwxgahrmﬁonabm.nm.m.ﬂm,wesmgmpuﬁﬁmnmumrepu&aagaﬂe&lﬂaskhmﬁmn&msmmammﬁwwmmpm
wasmmmﬁmE:q:-nesswllieﬂme.andifAnm-'mnEmmssrece:\-'edarepm.mnwﬁﬂgmrnelhemmmﬁad&mofﬂwagmﬁwtlwnbhedllmmmmwtupmm&m‘
approval of the business entk Mmledebuw.toaccep(lheArner'mnqu:ressCard,meTe:msandmmwmnWMWMammjﬂmmtommm&y
mﬁmamhnm.eympﬁngﬂwm&mmwﬂfwmmxdmmdgoodsarﬂwm.wuagmembemmwmsaﬁwmmm

Check one: [ Retal = 40,0 Trens Fee + 0.30% CNP downgrade O Senvices. Wholesale & el other = $0.16 Trans Fes

Signature Date:
FOR ALL BUSINESSES - BUSINESSRESOEUTION . .\ . e o s g o oy oot oo i e
Eachpersonsignhgbeiwmba‘mﬁo!ﬂnbushessd&a@xatedmﬁsﬁppﬁcaﬁmfmmm')oert'a‘nestmthe.rslw:mhasdueau.\wimomlerhtoﬁisagreemntardbmwmmm:(n)hasmnp&eled.wd
andm‘e.veda!linformaﬂonabnitledabngmwsApp!wﬁonmdagmedlomeralesﬁstedonﬂﬁshpp&:aﬁm:and(E)hasmoehedmmadmamddeemmﬁmassmhgmnaﬂaMMefMOpemm
Guidebeforesigling.Mafdnmegreestobeboundbyﬂ;eprwis&msstateduidwhﬁshppﬁmﬁmmeMa'd'ﬁnt?fwesérvghgreermmdme%dem‘\an ting Guide. Any undaters! change in the printed terms

null and void, unless L writing by, smvofficer of the Bank and/or Processor.

! r"/ = /{—1 /2 LL C A A /\'4 Date‘."l 1’/’)’/"'%’
Print Legal Name of Merchant Business / [ N %ﬁm_sw% / N Yo

(mn/ddyyyy)

l rvtpted by Pivolal Payments, inc. {mm/ddAyyyy) #2 From Application - Signature (mm/ddfywyy)
Date: Date:

| Accepted by Processor . (mm/ddfyyn) Accepted by Hamis Bank, NA, Chicago, IL (mm/ddAyyy)

DCYN11/08/APP Phvotal Payments is a registered IS0/MSP for Harris Bank, NA., Chicago, 1L

2/8




Merchant Processing Agreement

This Merchant Processing Agreement (Agreement™) is entered into on the Effective Date defined
i Yor 13.A, below, between he businessindicated an the Merchant Application ("Merchant”®
. A7), Cmergy Data, 1LC and Pivolal Payments Inc. (colleciively "Processor™), Pvotzl
Payments [nc. (ISO™) arxd Haris, NA ("Bank’).

ecitals

Merchant desires 1o accept Debit Cards and/or Other Cards, as indicated on the Merchant
Apohcation, validly issued by members of Discover® Network. Vsa USA, Inc. (Visa?) and
MasterCard intemational, Incorporated (MasterCard”). “Debit Cand™ means al Discover
Network Visa or MasterCard cards issued by a non-USS. bank, a Disoover Network, Visa of
MasterCard card {hat accesses a consumer's assel account within 14 days after purchase, including
but not Frréted to Discover Network, Visa or MasterCard issued stored value, prepaid, payroll, EBT,
gift, and consumer check cards, and debil cands validly issued by the debit card networks indicated
in Section 4G below (Debit Networks?, such as on-ine (PIN-based) cards, “Other Cards” means
all cards issued by a non-UL.S. bank and el Discover Network, Visa or MasterCard cards other than
Debit Cards, including but not limited to business and consumer credil cards and business debd
cards. The cetegory of card acceplance you have indicated on the Merchant Appcation wii
colleciively be refemed to as "Cards”. Bank, and Processor desire to provide Cerd processing
senvices 10 Merchant Therefore, Merchant, Processor and Bank agree as follows:

Terms and Conditions
1. Honoring Cards.

A Without Discrimination. You wii honor, without discrimination, any Debit Card endfor Othes
Card, as indicated by you on the Merchant Application, propery tendered by a Cardholder.
“Cardholder” means a person presenting a Card and pumating o be the persen in whose
name the Card is issued. Hf you elect to accept onfy one of the card acceptance categories bul
tater subMmt a transaction from a card in & different category, you agree thal Processor and
Bank may process the transaction and assess the appropriate fes, and 1hat all terms of this
Agreement will apply 10 that transacion. You vl not esteblish a énimum or maximum Uensaction
amount a5 8 condition for henoring a Card. Candholders wil be enfiled 1o the same sefvices and
retum priviges you extend 10 cash customers, and you Wil not impose any special condtions
{unless permitted by the Card Assogiations) in connection with the accepiance of 8 Card. "Card
Association” means Visa, MasterCard, Discover Network, American Express, Japanese Credt

fFau, and/or a Debit Network, as appkcable.

_dholder Hentification. You willidentify the Cardbolder and check the expiration date and
signature on each Card. You will not honor any Card if: (0 the Card has expired; (i) the
signature on the sales draft does not correspond with the signature on the Card; (i) the
8CcOUNt number embossed on the Carg does not match the account number on the Card's
magnetic strip (as printed In electronic form) or the account number is listed on a current
Hlecironic Waming Bulietin fée. You may not reguire a Cardholder to provide personal information,
such asa home or business telephone number, 8 home or business address; or a driver’s kcense
mnbarasamrﬂnbnbrhumngaCardum&sspemeedmdermemeaMRdes (defined
in Section 14, below). You may not require a Cardnolder to complete a postcard or simar device
{hat inckudes the Cardholder’s account humber, Card expiration date, signature, or any other Card
account data in plain view when mailed.

r

C. Card Recewery, You wi use your reasonable, best efforts to recover eny Card: () on Misa Cards
if the printed four digits above the embessed account number da not match the first four
digits of the embossed sccount nwmber; (i) f you are advised by Processor or Bank (or a
designes) the issuer of the Card or the designated volos authorizalion center to Tetain t; (8) if
you have reasanable grounds to befieve the Card is counterfet, fraudulent or stolen, or ot
authorized by the Cardhalder; of (v) for MasterCard Cards, the embossed account number,
indent printed account number and of encoded acoount number da not agree of the Card
does not have 8 MasterCard hologram on the lower right comes of the Card face.

D. Surchange. You will not add any amount to the posted price of goods or services you offer as
2 condition of paying with a Card, except as permitied by the Rules. This parsgraph does nol
prohibit you from offering e discount from the standard price 1o inducs & person to pay by cash,
check or simiar means rather than by using a Card.

E Retum Poficy. You wi propay disclose to the Cardholder ot the lime of the Cand transaction
and in apcordancs with the Rules, any Emitation you have on accepting retumed merchandise.

£ No Claim Against Cardhokder. You wil not have any claim against of right to receive payment

from a Candhoider uniess Processor and Bank refuses 10 accept the Sales Draft (ss defined in

Section 3) or revokes e prior acceptence of the Sales Dreft after receipt or a chamgeback or

otherwise. You will nat accept any payments fiom a Cardholder relating 1o previous charges for

merchandise of senvices indlded in a Sales Draft, and if you recelve any such payments you
aplly wil remit them to Processor and Bank.

b, ..sputes With Cardhoider, All disputes between you and eny Cardholder relating to any Card
transaction wi be settied between you and the Cardholder. Neithes Processor or Bank bear
any responsibfity for such transactions.

DCYN11/0B/APP Pivotal Payments is a registered ISG/MSP for Harris Bank, NA, Chicago, IL

2. Authorization.

A Required on al Transactions. You wil oblain a prior authorization for the 1otal ameunt of a
transaction via electronic terménal of device before completing any transaction, and you wifl not
process any transaction that has not been authorized. You wil folow any instructions received
during the authorization process. Upon receipt of authorizalion you may consummate only the
transacion authorized and must note on the Sales Draft the authorization number, Where

authorization is obtained, you wil be deemed to wamrant the trus idenlity of the customer as
the Cardholder.

B. Effect. Authorizalions are not a guarantee of acceptance or payment of the Sales Draft

Authorizations do not walve any provisions of this Agreement, of otherwise valicate a fraudulent
Lransaclion or a transaction rwolving the use of an expired Card.

C. Unreadable Magnetic Stripes. When you present Card transactions for authorization
electronically, and if your terminal is unable to read the magnetic stripe on the card, you will
obtsin an imprint of the card and the Cardholder's signature on the imprined draft before
presenting the Sales Draft to Processor and Bank for processing. Failure to do so may resuhl
In the assessment of & transaction surcharge on non-quelifying transactions.

3. Presentment of Sales Drafts.

A_Forms. You will use a Sales Draft ("Sales Drait?) or other forn approved by Processor and
Bank to document each Card transaction. Each Sales Draft wili be legibly imprinted with: (1)
merchant’s name, Jocation and acoount number; (i) the information embossed on the Card
presenied by the Cardholder (either electronically or manually, end tuncated, i applicable):
(i) the date of the transaction; (i) @ brief descripion of the goods or services involved): (¥)
the transaction authorization number; () the total amount of the sale including any appicable

taxes, or credit transaction; and (V) adjacent to the signature ne, a notation that a sales are
final, if applicable.

B, Signatures. Sales Drafis must be signed by the Cardnolder uniess the Card transaction is a
valid maiAelephone order Card transaction, or PiN-based Debit Cand transaction, which fully
complies with the requirements set forth in this Agreement. You may not require the Cardholder
to sign the Sales Draft before you enter the final transaction amount in the Sales Draft

C. Reproduction of tnformation. If the tollowing infermation embossed on the Cerd end the
Meschant’s name is not legibly imprinted on the Sales Draft, you wil legbly reproduce onthe
Sales Draft before submitting it to Processor and Bank: (1) the Cargholder's name: (i) account
number (uncated, if applicable): (i) expiration date and {v) the Meschant’s name and place
of business. Additionaly, for MasterCard transactions you witl iegbly reproduce the name of
the Bank lssuing the Card &s it appears on the face of the Card.

D. Delivery and Retention of Sales Drafts, You wil defiver a complete copy of the Sales Drefl or
credt voucher to the Cardholder &t the time of the transaction. You wil retain the “menchant
copy” of the Sales Draft or credit memorandum for at least 3 years folowing the date of
completion of the Card transadion (or suth longer period as the Rules require).

E Hectronic Transmission. In using electronic authorization and/cr data caplure services, you wil
enter the dala related to a seles of credi transaction into & computer terminal or magnelic stipe
reading terminal no later than the close of business on the date the ansaction is completed
{untess otherwise permitied by the Rules). Fafure 10 do so may resuit in the assessment of a
transaction surcharge en non-qualifying rensactions. Hf you provide your cwn electsonic terminal
o simdar devica, such terminals must meet Processor's and Bank's requirements for processing
transactions. Information regarding a ssles or credt transaction transmitled with a compurer of
magnetic slripa reading terminal will be transmitled by you to Processor and Bank or their agent
in the form Processor and Bank from time 10 time specifies or as required undar the Rules. If
Processor of Bank requests a copy of a Sales Drafl, credit voucher or olhes transaction evidence,
you wAl provide it within 24 hours {ellowing the request

4, Deposht of Sales Drafts and Furkds Due Merchamt

A Deposit of Funds.

i Deposis. You agree that this Agreement is 8 contract of financlal accommodation within
the mearing of tha Bankruptey Code, 11 US.C § 365 as smended from time to time.
Subject to this Section, Bank wil deposil 10 the Designated Account (defined in Seclion
6 betow) funds evidenced by Sales Drafis (whether evidencad In writing or by electronic
means) complying with the terms of this Agreement and the Rules and wil provide you
provisional credit for such funds (less recoupment of any credi(s), adustments, fines,
chargebacks, or fees). You undersiand and egree that Bank may withhold deposit and
payment to you without notice until the expiration of any chargeback period for: 8) mafl
order, telephone order, of Intemet transactions en Cards ssued by non-U.S. financial
institutions, and b if Processor or Bank determine, in their sole and reasonable discretion,
that s transaction of batch of transactions poses a fisk of foss. Neither Processor nor Bank
are responsivle for any Yosses you may incur, intuding but not imited 10 NSF fees, due to
such delayed deposit of funds. You acknowledge that your obligalion to Processor and
Bank for &1 amounts owed under this Agreement srise out of the same transaction as
Processor and Bank's ebligation to deposit funds to the Designated Account
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il Provisional Credil. Not withstanding the previous sentences, under no circumstance wil
Processor or Bank be responsible for processing credits of adiustments related to Sales
Drafls not criginally processed by Processar and Bank. All Sales Drafts and deposits are
subject to audit and final checking by Processor and Bank and may be adjusted for
inaccuracies. You acknowledge that ali credits provided 1o you are provisional and
subject to chargebacks and adjustments: () in accordance with the Rules; (i) for any of
your obligations 1o Processor and Bank: and (i) in any other situation constitutirg
suspecled fraud or a breach of this Agreement, whether or not a transaction is charged
back by the Card issuer, Processor and Bank may elect to grant conditional credit for
indiigual or groups of any funds evidenced by Sales Deafts. Final credit for those
conditional funds wilt be granted within Processor and Banlk's sole discretion.

fil. Processing Limits. Processor snd Bank may impose a cap on the volume and ticket
amount of Sales Drafts that they will process for you, as indicated to you by

Processor and Bank. This imil may be changed by Processor and Bank upon writlen
notice 1o you.

B. Chargebacis, You are fully Fable for all ransactions retumed for whatever reason, othervise
knawn as “chargebacks”. You will pay on demand the value of 1 chargebacks. Authorization
i granted to offset from Incoming transactions and 1o debil the Designated Account, the
Reserve Accourt {defined in Section 7, below) or any olfier account held at Bark or at any
other financial institution the amount, of all chamebacks. You wit fully cooperate in complying
with the Rules regarding chargebacks,

C. Excessive Acthvity. Your presentation to Precessor and Bank of Excessive Activity will be a
breach of this Agreement and cause for immediate terminalion of this Agreement. “Excessive
Activity” means, during any monthly period: (1) the dotiar amount of chargebacks and/or
retrieval requests in excess of 10 of the average monthly dofar amount of your Card transactions:
(i) sales activity that exceeds by 25 % of the dofar vofume indicated on the Application; or
(iil) the dollar amount of retums equals 20% of the average monthly doflar amount of your
Card transactions. You authorize, upon the occunrence of Excessive Activity, Processor and
Bank to take any ection they deem necessary including but not imited to, suspension or
termination of processing privileges of creation or maintenance of a Reserve Account in
accordance with this Agreement

D Credil.

i. Credit Memoranda. You wil issue a credit memorandum in any approved fonm, instead

- of making a cash advance, a disbursement or & refund on any Card transaction. Bank
wil debit the Designated Account for the tolal face amount of each credit memorandum
submitted 1o Bank. You wil not submit & credit relating to any Sales Draft not onginally
submitted to Bank, nor wil you submit a credil that exceeds the emount of the originel
Sales Draft You wilt within the time period specified by the Rules, provide a credit
memorandum of credit Slatement for every return of goods of forgiveness of debt for
services which were the subject of a Cand transaction.

fi. Revocation of Credit. Processor or Bank may refuse to accept any Sales Draft, and
Processar and Bank may revoke prior acceptance of a Sales Drafl in the following
circumstances: (8) the trensaction giving rise to the Sales Draft was not made In
compliance wilh this Agreement, the Laws or the Rules; (b) the Cardholder disputes
s Babiity to Processor and Bank for any reason. including but not Imited to a contention
\hat the Cardholder did nol receive the goods or services, that the goods or services
provided were not as ordered or pursuant to those chargeback rights enumerated in the
Rudes; or (c) the Uansaction giving rise to the Sales Draft was not directly between you
and the Cargholder, You wi pay Processor and Bank any emount previously credited to
you for 8 Sales Drafi not sccepled by Processor and Bank or where accepled, is revoked
by Processor and Bank

E. Reprocessing. Mot withstanding any authorization of request from a Cardhokder, you wil not
re-enler of feprotess any transaction which has been charged back

E. Miscaltaneous. You will not present for processing or credi, directly or indirectly, any \ransaction
not originated as a resudt of a Card transaction directly betwesn you and a Cardholder of any
transaction you know of should know to be fraudient or not authorized by the Cardholder. You
will not sell of disciose to thid parlies Cand acoount information other than in the course of
performing your obbgations under this Agreement

G. Debit Card Processing.

i “Debit Networks® means those debit cand networks accepted by Processor, including bt
not imited to the foliowing organizations and their successors: Star, NYCE, Puise, Interink,
AFFN, Alaska, Jeanie, Accel, and Money Station.

i. Credit Refunds. Vou will attemp! to settle in good faith any dispute between you and a
Cardholder imvolving a transaction. You wil estebish a fak, consistent poficy for the
exchange and retum of merchandise and for the adjustment of amounts due on Debit
Card sales. You wil promptly infiate a refund to the customer (which may be mada in
cash, by an adiustment deft or with a check or cashier’s check, as permitled by the
Rules) whenever you detemine that a Debit Card transaction should be cancsisd or
reversed,
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fil. Adiustments. Excepl as the Debil Networks may permit, you will not make any cash
refunds or payments for relums or adjusiments on Debd Cand transactions but wil
instead complete an adjustment form provided or approved by Processor, The Debit Card
Sales Draft for which no refund or retum will be accepted by you must be cleardy and

conspicucusly marked (including on the Cardholder's copy) as “final sale” or “no return”
and must comply with the Ruies.

i Ernor Resolution. You wili refer Debit Card Cardholders with questions or problems to the
instiution that issued the Debit Card. You will cooperate with Processor and with each
applicabre Debit Network and its other members to resoive any afleged emors relaling to
transacticns. You will permit and wal pay &l expenses of periodic examinaticn and audit
of tunctions related to each Debit Network, at such frequency as the applicable Debit
Network deems appropriate, Audits will meet Debit Network standards, and the results
wil be made avaiiable to the Debd Network.

8. Other Types of Transactions.

A Wail/Telephone Drder. Pocessor and Bank caution against emall orders or telephons orders or
any transaction in which (he Cardholder and Card are not present "mailfielephone orders™)
due 10 the high incidence of customer dispules. You will perform AVS and obtain the expirtion
date of the Card for a meielephone order and submit the expiration date when oblaining
authorizalion of the Card transaction. For matl/ telephone onder transactions, you will type or
print fegibly on the signature fine the following as applicable: telephone order or TO" o mail
order or *MO" You must promplly notify Processor and Bank if your relaimad order/Aelephone
order mix changes from the percentages represented 1o Procassor and Bank in the Merchant
Applcation, Processor and Bank may ceasa accepting mai/telephone order transactions, or
limit its acceptance of such transactions, of increase their fees, or terminate this Agreement, of
impose a Reserve Account (defined in Section 7A), # this mix changes. You may not deposit
a maiAelephone order Sales Draft before the produc! is shipped.

B. Recurming Transaclions. For recurring transactions, you must obtain a vaitlen request from
the Cardholder for the goods and senvices to be charged to the Cardholders account, the
frequency of the recurring charge, and the duration of time during which such charges may
be made. You will not complete any recuming transaction afler recelving: () a cancellation
notice from the Cardhelder (i) notice from Processor or Bank, or (if) a response that the

Card is not 10 be honored. Yous must print legibly on the Seles Draft the words "Recuming
Transaclion”.

C. Multiple Seles Drafts. You will Include a description and tota! amount of goods and services
purchased in a single transaction on 8 single Sales Draft or transaction record, unless (1)
partial payment is entered on the Sales Drefl or ransaction record and the balance of the
transaction amount is paid in cash or by check at the Ume of transaction, of () & Sales Draft
represents en advance depostt in a Card transaction completed in accordance with this
Agreement and the Rules.

D. Partial Completion.

i, Prior Consent. You will not accept for payment by Card any amount representing a
depostt or partial payment for goeds or services to be delivered in the future without the
prior writlen consent of Processor or Bank. Such consent will be subject to Bank's final
appraval. The acceptsnce of a Card for payment or partzal payment of goods or services
to be defvered In the fulure without prior consent will be deemed a breach of this
Agreement ard cause for immediate termination, in addiien to any other remedies
available under the Laws or Rules,

¥, Acceptance, i you have obtalned prior wiitten consent, then you will compiete such Card
transaciions in acoordance with the terms set forth in this Agresment, the Rules, and the
Laws. Cardholders miust execite one Sales Diefl when making a deposit with a Card and
a second Sales Drefl when paying the balance. You wil note upon the Sakes Draft the
words "deposit” or “balance” as appropriate. You will not depostt the Sales Draft tabeled
“batance™ until the goods have been delivered to Cardholder or you have fully performed
the services.

E. Future Delivery. You will not present any Selas Draft or other memorandum to Bark for
processing (whether by electronic means or otherwise) which relates 1o the sale of goods
or services for futura delvery without Processor of Bank's prior writlen authorization. Such
consent will be subject to Bank's final approval. f Processor or Bank have given such
consent, you represent and warrant to Processor end Bank that you will not rely on any
proceeds or credd resutting from such yansactions to purchase or fumish goods or senvices.
You wil maintain sufficient working capital 1o provide for the delivery of goods or senvices at
the agreed upon future date, independent of any credit or proceeds resulling from seles drafis
or other memoranda 1aken in connection with fulure delivery transactions.

F. Bectronic Commerce, You may process electonic commesce {ECT) vansactions only if you
have so indicated on the Apphcation, and only if you have obtained CD's consent. H you submit
E£C transactions without such consent, Processor may immediately terminate this Agreement. If
you have indicated on the Appiication that you will be submitting EC transactions, you acknow-
edge that you have received a copy of the Visa Cardholder information Security Program
{"CiSP™) manual. i you present EC transactions, such transactions must comply with the CISP
requirements and alfl ather applicable Rules and Law. You understand that transactions
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pracessed via £ are high risk and subject to a higher incidence of chargebacks. You are
Table for el chargeba cls and fosses refated to EC wansactions, whether or not: §) EC transactions
have been encrypted; and i) you have cbisined consent to engage in such transactions,

yplion is not a guarantee of payment and wil not waive any provisian of this Agreement of
esereise validate a fraudulent transaction. You must offer Cardholders a secure transaction
method, such as Secure Sockets Layer (SSL) or 3-D Secure, Al communication costs relaled to
EC transactions are your responsibty. You understand that Processor wil not manage the EC
telecommurications Enk and that it is your responsibiity to manage that ink. AR EC transactions
will be settled by Bank into a depository insiitution of the Unfted States in U.S. cutmency.

L Requirements. For geods to be shipped on EC transactions, you may obtzin authorization
up to 7 calendar days priof 1o the shipment date. You need not 10 obtain a second
authorization if the Sales Draft amount is within 15% of the authorized amaunt, provided
{hat the edditional amount represents shipping costs. Further, your web site must contain
all of the folkeaing information: a) complete description of the goods or senvices offered,
b) retumed merchandise and refund policy, €) customer service contact, including
elactronic mail address and/or telephone rumber, d) transaction curmency {such as U.S.
or Canadian dollars), €) export or legal restrictions, if known, 1) delivery pocy, consumer
data privacy pokcy. g) your securty methed for transmission of payment data, and h) the
Visa flag symbol in full color, If you store cardnoider account numbers, expiration dates,
and other personal cardholder data in a database, you must foliow Discover Network,
Visa and MasterCard guidefines on secwing such data. You shall immediatefy notffy
Processor of any suspected or confirmed toss o theft of eny trensaction information, In
addition, you must provide reasonable access to Discover Networl \isa, MasterCard, &
Debit Network or independent thind party to verify your abiliy to prevent fulure security
breaches in a manner consistent with the requirements of any Rule,

ii. Cardnolder Information Security, You agree that your are, and wil remain, fully compEant
with the Payment Card Industry Data Security Stendard required by Discover Network
and the Card Associations, including but not limited to undertaking the required annual
or quarlerly seff-assessments and Web infrastructure scans, as appropriate, If you
accept £C transactions, you must: install and maintain & working network firewall to
protect dala accessibie via the Intemet; keep securily palches up-to-date; encrypt
slored data and data sent over open networks; use and update anlivirus software;
restricl access 10 dala by business “need-to-know™; assign a urique 1D to each person
with comptrter access to dala; not use vendor-supplied defaulls for system passwords
and other security parameters; rack access 1o data by uniqua |D; regutarty test security
syslems and processes; mainlain a policy that addresses information securtty for
employees and convactors; and festrict physical access to cardholder informiation.
When outsourcing administration of information assets, networks, of data you must
relain tegal control of proprietary infermation and use mited “need-to-know” access to
such essels, networks or data, Further, you must referenca the protection of cardholder
information and compliance with the Visa CISP Rules in contracts with other sendce
providers. You agree to indemnify and reimburse Processor and Bank immediatefy for
any loss, fabiiity, assessment of fine ncurred due to your breach of this Section.

. American Express, and Diners Club Transaction, Upon your request, Processor and Bank wil
provide authorization and/for data caplure service, for Diners Club and American Express
wansactions. By signing this Merchant Agreement, Merchant agrees to abide bytheterms and
conditions of Diners Club and American Express. | understend that the Diners Club Agreement
il be sent to the business entity indicated on this appication. By eccepling the Diners Club
catdforgmdsarvdlorsaMcesMemﬁantagremlobebomdbyﬂ'teterrnsandcm'ldiﬁonsof
the Agreement. Processor and Bark are not responsible for funding such transactions. initial
selup fees may appy.

H. Cash Advances. You Al not depasit any transaction for purpose of obtaining or providing &
cash advance. You agree that any such deposit shall be grounds for immediate termination.

|. Prohibited Transactions. You will not actept or depostt any fraudulent transaction and you may
not, under any creumsiances, present for deposit direclly or indirectly, 8 mnsaction which
originated with any other merchant or any other source. You v not, urder any dircumstance,
engage in any ransaction prohibited by the Rules or depos? telemarketing ransactions unless
you obtaln Bank or Processor’s prior wiitlen consent. Such consent will be subject to Bank’s
final approval. If you process any such transactions, you may be kmmediately terminated and
Bank may hokd funds and/os require you to establish a Reserve Acoount Further, you may be
subject to Discover Network or the Card Assoclation reporting requicements. You wil not:
aocept cash, checks or other negotable ftems from any Cardholder and jorward a credt
thrugh Discover Network or any Card Association or Debit Network (ie., a5 a purported pay-
ment or depostt to an sccount meintained by the Cardhotder); forwand any transaclion of infliste
any reversal of & transaction that did not exiginate between you and the Cardnelder, complete
- -yransaction that you know or should have known o be fraudulent or not authorized by the
older; accept any Debit Card in payment for any legal sesvices or for expenses related to

tre defense of any crime (other than a traffic violation), o any domestic relatons matler where
senvices of expenses are fumished a person whose name is not embossed on the Debit Card
o any banknipicy, insolvency, or other proceeding affecting the creditors of any Cardholder:
present for processing a transaction thet does not represent a sale of goods or service directly
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between Cardhiolder and you. You wil flly cooperate with Processor, Discover Network and
with each Card Assogialion in the evenl that Processor, Discover Network or any Card
Assodiation determines that there is a substantial risk of fraud arising from your access 10
Discover Network and the Card Association. You vdl iake whatever actions Processor, Discover
Network or Card Associations reasonably deem necessary in order to protect Discover
Network, such Card Association, its members, and its Cardnelders. Neither Discover Network,
the Card Associations, Processor, nor any of thelr respeciive personnel will have any fabiity to
you for any action taken in good faith.

J. Debt Card Trensactjons.

i. For each P{N-based Deb?t Card sale, the Cardhotder must enter his Personal Identification
Number (PIN™ through a PIN pad located at the point of sale.

§. Each PIN pad wil be siluated to permit Cardholders to input their PINs without revealing
them to other persons, including your personnel.

B You will instruct personnet that they may not ask any Cardholder to disclose the PiN and
that in the event that any of your personnel neverlheless becomes aware of any
Cardholder's Pild, such personnel wil not use such PIN or create or maintain any record
of such PIN, and wil not distlose such PIN to any other person.

. The PIN message must be encrypied from the PIN pad to the point of sale device
connected to a Debit Network used to inftiate transaclions (TTerminal™) and from the
Terminal to the Debit Network and back so that the PIN message will not be in the
clear at any paint in the transaction.

v. You will comply with any other requirements relating to PIN security as required by
Processor or by any Debit Network

Wi A trensaction receipt in conformity with Regulation € end the Rules will be made available
to the Cardhoider,

va. You may not establish a minimurm or maximum transaction amount as a condition for use
of a Deblt Card.

viil. You may not charge any Cardhaoider for the use of any Debit Card unless the Rules
§0 pennit.

i You may not collect tex 85 a separale cash Uransaction

K Debi Card Terminals, Debit Card terminals, including hardware and software, must be certified
for use by Processor and by ati of the Debit Networks. Terminals must inciude encrypted PiN
pads which aliow entry of up to sixteen characler PIN, printers and a keyboard lock function.
You are responsible for complance with afl Rutes regarding the use of Teminals, regandiess of
whether such Terminals are oblained through CD or through a third party

6. Deslgnated Account

A Estabshment end Authority. Merchant will establish and maintain an account at an ACH

recelving deposiory instituion approved by Bank ("Designated Account’). Meschant wil
maintain sufficient funds in the designated Account to setisty il obligations, including fees,
contempiated by this Agreement Merchant imevocably authorizes Bank to debit the
Designated Account for chargebacks, fees and any other penalties or amounts owed under
this Agreament This authority will remain in effect for et least 2 years aftes termination of this
Agreement whether or not you have nolified Precessor and Bank of a change to the
Designated Account. Merchant must ebtain prior written consent from Bank or Processor to
change the Designated Accounl. if Merchant does not get that consent, Processor and

Bank may immediately terminate the Agreement and may take other action necessary, as
determined by them within their sole discretion.

B. Deposi. Bank wiiinfliate a deposit in an emount represented on Sales Drafis to the Designated
Account subject 1o Section 4 of this Agreement upon receipt of funds from Visa, MasterCard,
or a Debit Network. Typicaly, the deposit will ba inftisted 3 business days following Processor’s
receipt of the Sales Drefl, except for mail orderftelephone onder end elecironic commerca
transactions, which wit be initiated 5 business days following receipt of the Sales Draft
*Business Day™ means Monday through Friday, excluding holidays observed by the Federal
Reserve Bank of New York Merchant eutherizes Bank and Processor 1o initiate reversal or
adjustment entries and indtiate or suspend such entries as may be necessary to grant ivlerchant
conditional credh for any entry, Bank, in its sole discretion, may grant you provisiona! credit for
transaction amounts i the process of cofection, subject to receipt of final payment by Bank
and subject to afl chargebacks.

C. Assented Ermors, Youmust promptly sxamine all statements relating to the Designated Acoourt,

and immediately notify Processor and Bank in writing of any emors. Your written notice must
include: () Merchant name and account number; (i) the doliar amount of the asserted ermor,
(3 a description of the asserted ermor, and (i) en explanation of why you beleve an eror exists
and the cause of i, if knowr That writlen notice must be received by Progessor and Bank
within 30 calendar days efter you received the periodic statement containing the asserted ermor.,
You may not make any loss of expense relating to any asserted emor for 60 calendar days
immediately following Processor’s receipt of your written notice. During that 60 day period,
Procassor and Bank wil be entitted to ivestigate the asserted error,
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D. Indemnity. You will indemnify and hold Processor and Bank harmless for any action they
take against the Designated Account, the Reserve Account, or any other account pursuant
1n this Agreement.

§ Autharization. You authorize Processor and Bank to iniliate debit/credit entries to the
Designated Account, the Resene Account, or any other account maintained by you at any
instittion, 2il In accondance with this Agreement. This authorization will remain in effet
beyond termination of this Agreement. In the event you change the Designated Account, this
authorization Al apply to the new account

7. Security Interests, Reserve Account, Recoupment and Set-Off.
A Security Interests.

i Securty Agreement. This Agreement is a security agreement under the Uniform
Commercial Code. You grant to Processor and Bank a security interest in and lien upon:
() aftfunds at any time in tha Designated Acoount, regardiess of the source of such funds;
(®) &l furds at any tme in the Resenve Account, regardless of the source of such funds;
(i) present and futuse Sales Draft; and () any and all amounats which may be due to you
under this Agreement indhuding, without fimitation, a1 rights 10 receive any payments of
credits under this Agresment {calectively. the "Secured Assets”), You agree to provide
other collateral or security to Processor and Bank to secure your abligations under this
Agreement upon Processor or Bank's request. These security inlerests and liens wil
secure all of your obligalions under this Agreement and any other agreements now
exisling or later entered into between you and Processor and Bank This security interest
may be exercised by Processor and Bank without nolics or demand of any kind by
making an immediate withdrawal or freezing the secured assets.

ii. Perfection. Upon request of Processor or Bank, you will execute one or more financing
statements or other documents to evidence this security interesL You represent and
warrant thet no other person or enlity has a security interest in the Secured Assets.
Further, with respect to such security interests and Eens, Processor and Bank wil have
all rights afforded under the Uniform Commercial Code, any olher applicable law and in
equity. You wil obtain from Processor and Bank wiitten consent prior to granting a
security interest of any kind In the Secured Assels to 2 third party. You agree that this is
a contract of recoupment and Processor and Bank are nol required to file a mation for
refief from a bankruptoy action automatic stay fer Processor or Bank ta realize on any of
its collateral Gncluding ary Reserve Account). Nevertheless you agree not 1o contest of
object to any mation for refief from Lhe automatic stay fled by Processor of Bank You
authorize Processor or Bank and appoint Processor or Bank your attomey in fact 1o sign
youT name 1o any financing statement used for the perfection of any security interest or
lien granted hereunder,

B. Reserve Actount

i Establishment. You wil establish and maintain a non-interest bearing deposit account
("Reserve Account”) 2 Bank intialty or at any time in the fulure as requested by
Processor and Banik, with sums sufficient to satisfy your current and fulure obligations
as determined by Processor and Bank. You authorize Bank to debit the {Designated
Account o any other account you have at Bank or any other financial institution to
establish or maintain funds in the Reserve Acoount. Bank may deposit into the Reserve
Ascount funds it wouid othenwise be obigated to pay you, for the purpose of establishing,
maintaining or increasing the Reserve Account in accondence with this Section, if it
determines such action is reasonably necessary to protect its interests.

i Authorizations. Bank may, wilhout notice to you, apply deposils in the Reserve Account
against any outstanding 8mounts you owe under this Agreement of any other agreament
between you and Processar or Bank. Also, Processor and Bank may exercise their rights
under this Agresment against the Reserva Account 1o collect any amaunts due to
Processar or Bank including, without Tmitation, rights of set-off and recoupment.

&, Funds. Funds in the Reserve Accourt will remain in the Reserve Account until 270
calendar days foliowing the later of termination of this Agreement or your last
transmission of sales drafts to Processor or Bank, provided, however, that you wili
remain liable to Processar and Bank, for ll ligbilities oceuning beyond such 270 day
period. After the expiration of such 270 day period you must provide Processor with
written notffication indicating you desire a retease of any funds remaining in the
Reserve Account in order to receive such funds. You agree that you will not use
these funds in the Reserve Account for any purposs, including bl not limited to
paying chargebacks, fees, fines or other amounts you owe Processor and Benk
under this Agreement. Bank (and not Merchant) shall not have sole control of the
Reserve Account

i, Assurance. In the event of a bankruptey proceeding and the determination by the court
that this Agreement is sssumatie under Bankruptey Code § 365, as amended from time
to time, you must estabish or maintsin & Reserve Account in an amount salisfactory 10
Processor and Bank.
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C. Recoupment and Set Off. Processor and Bank have the right of recoupment and set-off. This

means that they may offsel of fecoup any cuistanding/uncaliected 2mounts owed by you from:
() any amounts they wou'd othervise be obligated to deposit into the Designated Account:
(ih any other amounts Bank or Processor may owe you under this Agreement of any other
agreement; and (i) any funds in the Designated Account or Reserve Account You
acknowledge that in the event of a bankiuptey proceeding, in order for you to provide
adequate protection under Bankruptey Code § 362 to Processor and Bank, you must create
or maintain the Reserve Account as fequired by Processor and Bank, and Processor and
Bank must have the right 1o offset against the Reserve Account for any and 8 obligations
which you may owe to Processor and Bank, without regard 1o whether the cbligations
relate to Sales Drafts Inftisted or created before or after the fling of the bankrupicy patition.

D. Remedies Cumulative, The rights and remedies confermed upon Processor and Bank in this

Agreement, at law or in equity, &fe not intended to be exclusive of each other. Rather, each and
every right of Processor and Bank under this Agreement, at law or in equity, vl be cumulative
and concument and in additian to every other right.

B. Fees and Other Amounts Owed Bank.

A Fees and Taxes. You will pay Processor and Bank fees for services, forms and equipment in

accordance with the rates set forth on the Application and in the below paragraph. Such
fees will be calculated and debited from the Designated Account ence each business day
or month for the previous business day's or month's activity. or will be netted out from the
funds due you attribulable to Sales Drafts presented to Processor and Bank, Processar and
Bank reserve the right 1o adiust the faes set forth on the Application and in this Seclion, in
accordance with Section 16, below, provided that Bank must approve, in advance, eny fee
to or obligation of Merchant arising from or related to performance of this Agreement. You
are akso obfigated 1o pay 2 taxes, and other chaiges imposed by any governmental authority
on the sendces provided under this Agreement Bank may not assign or otherwise transfer
an obligalion to pay of reimburse Merchant arising from, or refated 1o, performance of this
Agreement to Processor.

B. Other Fees. Where applcable, Merchant shall also pay the foflowing fees: S5L Authorization

Surcharge: $0.03 per authorization request; Whice/ARL Authorization: $0.95 per euthorization
request; Annual Membership Fee: $99 per year per MID: ACH Retunr. $25 per retum;
Operator Assisted Volce Auth: $2.85 per cal; AVS: $0.10 per request; Wiedess $0.10 per
authorization request; 1P The $0.05 per autharizalion request; Secure Galsway: $0.05 per
authorization request; Dispte Resolution Fee; $25: Third Party Helpdesk Caffs. $5.00 per cafl
Unsupooried Termineks: $20 per call. Upon 10 days written nolice to Merchand, Bank may

increasa fees for any adverse change to Merchant's risk profite, as reasonably determined by
Bank,

C. Other Amounts Owed. You will immediately pay 150, Processor and Bank any amount

incumed by 1S, Processar and Bank attributable to this Agreement including but not fimited
10 chargebacks, fines imposed by Visa or MasterCend, non-sufficient fund fees, and ACH
debits that evendraw the Designated Account, Reserve Account or are otherwise dishonored.
You authorize Bank to debit via ACH the Designated Account, Merchant Account, or any
other account you have at Bank or at eny other financial institution for any amount you owe
IS0, Processor or Bank under this Agreement or under any other contract, nole, guaranty.
instrument or dealing of any kind now existing of later entered into between you and 150
or Processor of Bank, whether your obligation is direct, indirect, primary, secondary, fixed,
contingent, joint or several. In the event 150, Processor or Bank demand sums due or stich
ACH does not fully relmburse SO, Processor and Bank for the amount owed, you wil
immediately pay 150, Processor and Bank such amatmt.

9. Application, Indemnification, Limitation of Liabiity.
A Application, You represent and warrant to Processor and Bank that 21 information In the

Application is comect and complete. You rmust notify Processor in wiiting of any changes to
{ha infarmation in he Application, induding but not limked to: any addiional location of new
business, {the identity of principals and/or owners, the form of business onganization (ie.,
sole, propristorship partnership, etc), type of goods end services provided and how sales,
are completed (.e. by telephone, ma, o in person at your place of business). The notice must
be received by Processor within 10 business days of the change. You will provide updated
infarmation to Processor within a reasonable lime upon request. You are fiable to Processor
for all losses and expenses incumed by Processor arising out of your failure to report changes
to it. Bank or Processor may immediately terminate this Agreement upon notification by you
of a change to the information in the Application.

B. Indemnification. You will hold harmless and indemnify the Card Assodiations, Processor

and Bank, their employees and agents {7) against all claims by third perties arising out of
this Agreement, and (i) for all attorneys’ fees and other cosis and expenses paid or
incurred by Processor or Bank in the enforcement of the Agreement. including bul not

limited to those resutting from any breach by you of this Agreement and those related to
any bankruptey proceeding.

C. Limitation of Libdlity. Any Rability of Processor or Bank under this Agreement, whether to you

or any other parly, whatever the basis of the fabifity, shall not exceed in the aggregate the
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difference between () the amount of fees paid by your to Processor and Bank during the
month in which the transaction out of which the fiability arose pecurred, and (i) assessments,
rhamebacks, snd offsets ageinst such fees which arose during such month. In the event more

n one month is involved, the aggregate amount of Processor’s and Bank's liabilty shall not
_xceed the lowest amount determined in accord with the foregeing calculation for any one
month involved. Nelther Processar nor Bank or thelr respeciive agents, officers, direclors, or
employees shall be tiable for indirect, special, or consequential damages.

D. Performance. Processor and Bank wil perform & services in accordance with Lhis
AgreemenL Processor and Bank make no warranty, exptess or implied, regarding the
services, and nothing contained in the Agreement will constitute such a warranty.
Processor and Bank disclaim allimplied warranties, indluding these of merchantability and
fitness for a paricular purpose. No party wifl be fiable to the others for any faflure or detay
in its performance of this Agreement if such failure or defay anses oul of causes beyond
the contral and withaut the, fautt or negligence of such party. Neither Processor nor Bank
shall be Fable for the scls or omissions of any Lhird party. For purposes of this Agreement.
Processor Is the exclusive agent of Bank and Bank is at all times entirely responsible for,
and in conteol of Processor’s performanca,

10. Representations and Warmanties.

You represent and wearrant to Processor and Bark at the fme of execution end during the temm
of this Agreement the following:

A Information. You afe a corporation, imited Eebllity company, parinership or sole proprietorship
valicty existing end organized in the United States. ARl information contained on the
Application or any other document submitted to Progessor o Bankis true and complete and
property reflects the business, financial condition, and principal parlners, owners, or officers
of Merchant. Yau are not engaged or affifiated with any businesses, products or methods
of selling other than those set forth on Lhe Application, unfess you obtain the prior wiitten
consent of Processor and Bank.

B, Enlity Power. Merchant and the persan signing this Agreement have the authority 10 execile
&nd perform this Agreement. This Agreement wil nol viokate any taw, or confiict with any other
agreement, 10 which you are subjecl.

€. No Litigation or Termination. There is no action, suit or proceeding pending or to yous
knowledge threatened which if decided adversely would impar your ability to carry on your
“1siness substantiaty as now conducted or which would adversely afiect your financial

hdition or pperations, You have never entered into an agreement with a thind party 10
perform credh or debit card processing which has been terminated by that third party.

D. Transactions. Al ransections are bona fide. No transaction involves 1he use of a Card for ary
purpose other than the purchasa of goods or senvices fom you nor does Tt involve &

Cardhalder cbteining cash from you unless alowed by the Rules and agreed in wriling with
Processor and Bank.

E Rute compEance. You wil comply with the Laws end Rules.
11. Audit and Financial Information.

A AudiL You authorize Processor or Bank to audit your records. systems, processes of
procedures to confirm compliance with this Agreement, as amended from time to time,
You wil obtain, and will submit a copy of, an audit of your business when requested by
Procsssor or Bank.

B, Finandial Information.

i Authorizations. You authorize Processor or Bank 1o make eny business of personal
credit inquiries they consider necessary to review the acceptance and continuation of
this Agreement You also authorize eny persen of credil reporting agengy to comple
information to answer those cred inquiries and to fumish that informatian 1o Processor
and Bank

. Documents. You will provide Progessor or Bank personal and business financial
statements and other financial information &s requested from time to time. If
requested, you will furish within 120 ealendar days afier the end of each fiscal year
to Processor end Bank a financial statement of profit and toss for the fiscal yeer and
a balance sheet as of the end of the fiseal year.

12. Third Parties.

A Senvices. You may be using special senvices or software provided oy a third party 1o assist you
in processing transadlions, induding authorizations and settlements, or accounting functions.
Yau are responsibie for ensuring complance with the requirements of any Lhird party in using
their products. This includes making sure you have and comply with any software updates.
Processor and Bank have no responstiity for any transaction untd that point in time Processor

3ank receive dala about the transaction.

B, use of Terminals Provided by Others, You wil nolify Processor and Bank immediately ff you
decide 1o use electronic authorization or data capture terminals or software provided by eny
enfity other than Processor and Bank or ils authorize designee (Third Party Terminais”) to
process transactions. If you eled! to use Third Party Terminals you agree () the third party

DCYN11/08/APP Pivolal Payments is a registered ISO/MSP for Harris Bank, NA, Chicago, 1L

providing the termingls wil be your agant in the delivery of Card Uransections 1o Processor and
Bani and (@) to essume full responsiiity and fiabiity for any failure of that third party 10
comply with the Rules or this Agreement. Neither Processor nor Bank will b responsible for

any losses or additional fees incured by you as a result of any eror by a third party agent or
a matfunction in a Third Party Termina!,

(. Debi Network Requirements. In order 1o inform Cardholders that Debit Cards may be
accepted at your localions, you wil prominently display the rademark of each Debit
Network at each location and will display signage of each Debit Network at the entrance,
near all Terminals and on the window of such location, All uses by you of any Debit Network
tredemark will comply with the Rules, You acknowledge and agree that in displaying any
suich rademark, you will be subject to approval by the applicable Debil Network. You will
under no cireumstances be deemed {o be a licensee or subfcensee of any trademark of
any Debit Network, nor will you othenwise be deemed to have or 1o acquire any right, title
or interest in such trademarks.

13. Term and Termination

A Term. The Agreement will become effective on Lhe dale Bank executes this Agreement
(Effective Date™), provided, however that if you submit a transaction prior to the Effective Date,
you w& be bound by all terms of this Agresment. The Agresment wil remain in effect for a
period of 3 years ("initial Term™) and will renew for successhve 1 year terms ("Renewal Term)
unless terminated as set forth below,

B. Tenmination. The Agreement may bs terminated by Bank or Merchant to be eflective st the
end of the Initial Term or any Renewal Ternm by giving written notica of an inteaticn not to
renew st least 90 calendar days befora the end of the current term. Further, this Agreement
may be terminated at any time with or without netice and with or withot cause by Processor
and Bank Processing under a particdar Debit Network may be suspended or terminated
{without terminating this entire Agreement) 1i: ) the Debit Netwark determines 1o suspend
or terminate processing: of (i) automatically, upon termination or expiration of Processor's or
your access to such Debit Network whether caused by terminalion or expiation of
Processor's agreement with such Debit Network or otherwise. In agdition, in the event that
Processor's parlicipation in such Debil Network is suspended for any reason, processing
through such Debit Network by you witt be suspended for the period of time of such suspension
and Processor wAl immedBately notify you of that event. Neither Processor, Bank, nor any Debil
Network wil have any abfity to you as a resuk of any such suspension of tenmination.

C. Action upon Termination.

i Termnated Merchant Fle, You acknowiedge that Bank s required to repost your business
name and the name of Merchant's principals to Discover Network, Visa and MasterCard
when Merchant is terminated due 1o the reasons Ested in the Rufes.

#. Designated Account, All yous obligations regarding accepted Sales Drafts will survive
termination. You must maintain in the Deskgnated Account and the Reserve Account
enaugh funds to cover all chargebacks, deposit charges, refunds and fees incurred
by you for a reasonable time, but in any event not less than the time specified In this
agreement You authorize Bank to charge those accounts, or any other account
maintained under this Agreement, for all such amounts. if the amount in the
Designated Account or Reserve Account is not adequate, you wil pay Processor and
Bank the amount you owe Tl upon demand, together with all cosls and expenses
incurred to collect thet amount, including reasonable attorneys’ fees.

i, Equipment. Within 14 business days of the date of lermination, you must retumn 2l
equipment owned by Processor and immediately pey Progesser and Bank any amounts
you owe them for equipment costs.

iv. Earty Termination. i. TheMerchant agrees thal in eddition to all olher remedies available
to Bank and Processor under this Agreement, or as otherwise evalable at law or
equity, if this Agreementt is either terminated by Merchant prier to the expiration of the
then-current temm, or for any reason other than a material uncured breach by Bank or
Processor, Merchant shall pay (SO damages (the “Darnages™} determined by: (a)
compiting the number of months remalning from the date of termination to the end of
tha Initial or Renewal Term, ss applicatle; and () multiphing that number by
Merchant's average monthly processing fees. B Merchant agrees thet such Damages
shall also be dus 10 150 il Merchant discontinues submiting Card transactions duning the
Term for & period of ninety (90) consecutive days, uniess Merchan has been designated
a seasonal merchant or as otherwise agreed to by Bank or Processor B Memchant
acknovdedges and agrees that the Damages are not a penalty but rather a reason-
able computation of the financial harm caused by the 1ermination of this Agreement
by Merchant.

14, Compliance With Lews Ami Rules,
You agree to comply with af rules and operating regulations issued from time 1o ime by a Debit
Network, Diners' Club, Discover Network, MasterCand, and Visa and any poficies and procedures

provided Dy Processor or Bank, including those set forth in the Merchant Operating Manual
(Rules™). The Rufes are incorporated into this Agreement by reference es il they were fully set
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forth in this Agreament. You futher agree to comply with all appiicable state. federal and local
laws, rules and reguiations ("Laws”), as amerxled from time to time. You will assist Precessor and
Rank iy complying with all Laws and Rutes now or hereatler applicable to any Card trensadion

Agreement. You will execute and defver to Processor and Bank afl instrumens 4 may from
thies (0 lime reasonably deem necessary.

15. Use of Trademarks and Confidentiality.

A Use of Trademarks. Your use of Discover Network, Visa and MasterCard trademarks must
fufly comply wilh the Rules. Your use of Discover Natwork, Visa, MasterCard or other cards’
promotional materials wil not indicate directly or indirettly that Discover Network, Visa o
MasterCard endorse any goods of services other than their own and you may not refer to
Discover Network, Visa or MasterCard in stating eligiofity for your products or services. if you
have requested signage for the purpose of indicating acceptance of Debit Cards, you must
display such signage for a minimum of 3 months. Al point of sale displays or websiles must
inciude ether appropriate Discover Network or Visa-owned marks to indicate acceptance
of Debit and Other Cards o Visa approved signage to indicate acceptance of the limited
acceptance category you have selected.

B. Confidentiaiiy.

i, Cardhalder Information. You will not disciose to any third party Cardholders’ account
information or other perscnal information except to an agent of yours assisting in
completing a Card transaction, 8 Card Assotiation, or as required by law. You must
keep all syslems and media containing account, Cardholder, or transaciion information
{physical or electronic, including bul not limited to account numbers, card imprinls,
and TIDs) in 8 secure manner, to prevent sccess by or disclosure to anyone other than
your authorized personnel. You must destroy all materal containing Cardholders’
account numbers, Card Imprints, Sales Drafts, Credit Vouchers (except for Sales Drals
maintained In eccordance wath (his Agreement, Laws, and the Rules). Further, you
must take ef steps reasonably necessary 10 ensure Cardholder information is not
disclosad or otherwise misused. You may not retain or store magnetic stripe, Ciscover
Network CID or CvV2 data after authorization.

i, Prohibitions. You will not use for your own purposes, will not disclose to any third party,
and wil relain in striclest confidence & information and cata belonging 1o or refaling L
the business of Processor and Bank ({inciuding without limitation the terms of this
Agreement), and wi safeguard such information and data by using the same degres of

- care that you wse to protect your own confidential information., if you have requested BIN
information, you must only use this BIN information for product identification purposas at
the point of sale, and not disclosa this proprietary snd confidential Visa BIN information
1 any third party without prior written permission from Misa.

L Disdlosure. You attharize Processor and Bank to disclose your name and address to any
uirdpanywhorequeslsstmmfunmaLbnofwewdsemsareasontomvm
information.

C. Retumn to Bank Al promotional materials, advertising displays, emblems, Sales Drefts,
credit memoranda and other forms supplied to you and not purchased by you or consumed
i use will remain the property of Processor end Bank and wilt be immediately retumed to
Procassor upon termination of this Agreement. You will ba fully liable for all loss, cost, and
expense suffered or incumed by Processor and Bank erising out of the faiture to retum or
destray such materials following termination.

16, General Provisions.

A Entre Agreement. This Agreement es amended from time to time, inciuding the Rufes, the
Merchant Operating Manual, and the completed Merchant Application, all of which are
incorporated into this Agreement, constiiute the entire agreement between the parties, and
all prior or other agreements of representations, vaitten or oral, are superseded, This
Agreement may be signed in ong of more counterparts, all of which, 1aken together, will
constitte one agreement

B. Governing Law. This Agreement vall be governed by the laws of the State of New York. Proper
venue for any dispute arising from this agreement shall be in any stete or federal court of
competent jurisdiction in Quesns County, New York. Merchant and Guarantor(s) agree 10
submit 1o the personal jursdiction of courts located in Gueens County, New York

C. Exclusivity. During the Initial end any Renewal Term of this Agreement, you will not enter into
an agreement with ary other entity that provides Cerd processing services simiar to those
provided by Processor and Bank as contemplated by this Agreement without Procassor and
Bank's written consert.

D. Construction The headings used in this Agreement are nserted for convenience only and wit
not affect the interpretation of any provision. The tenguage tsed wil be deemed to be the

juage chosen by the parties to express their mutual intent, and no nule of slrict construciion

.4 be sppled against any party. Any sheration of strikeover in the text of this pre-printed

Agreement will have no binding effect, and will not be deemed to amend this Agreement This

Agreament may be executed by facsimie. and facsimie coples of signatures to this Agreement
shall be deemed to ba originas and may be refied on to the same extent as the onginals.
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E. Assignabiity, This Agreement may not be assipned by Merchant directly or by operation of law,
without the prior witten consent of Processor. if Merchant nevertheless assigns this Agreement

without the consent of Processor, the Agreement shall be binding upon the assignee. Bank vl
be informed of any such assignment.

£ Nolices. Any written natice under this Agreement will be deemed received upon the earfier of:
{0 sctual receipt of (¥) five calendar days after being deposited in the United States mail, and
addressed to the last address shown on the records of the sender.

G. Bankruptey, If your business fats, including bankruptcy, insolvency, or other suspension of
business operations, you must not sell, transfer, or disclose any materials that contain
Cardnotder account numbers, persona! information, or ather Visa transaction information
to third partles. You must either return this informalion to Processor or provide acceptable
peoof of destruction of this information. You will immediately nofify Processor and Bank of
any bankauptcy, receivership, insolvency or similar aclion or proceeding initiated by or
against Merchant or any of its principals. You vall include Protessor and Bank on the fist
and matrix of ereditors as filed with the Bankruptcy Court, whether or not e ciaim may exist
at the time of filing. Failure to comply with either of these requirements will be cause

for immediate termination of sny other action available to Processor and Bank under
applicable Rules or Laws,

H. Attomeys' Fees. Merchant wdll be fable for and wil indemnify and reimburse Processor and
Bank for &l attomeys' fees and other costs and expenses paid or incurred by Procassor and
Bank or their agents in the enforcement of this Agresment, or in colledting any amounts due
from Merchart of resulting from any breach by Merchant of this Agreement.

|. Amendments. Bank and Processor may amend this Agreement at any lime upon notice 10 you.
With regard to increases in existing ees, o Imposition of new fees, except for eny fee increases
imposed by Discover Network, Visa, MasterCerd, o 8 Debit Network, you may cance! the
Agreement if you object 1o the fes changes in writing within 30 days. If you do not object. and

continue 10 process for 30 days efter receiving notics of tha fee change, you w be deemed to
assent to the new fees.

J. Severabifty and Waiver, If any provision of this Agreement s ilegal, tha invalidity of that provision
wil not affect any of the remaining provisions and this Agreement wil ba construed as if the
flegal provision is not contained in he Agreement. Neither the failure nor delay by Processor or
Bank to exercise, of pariial exercise of any right under this Agreement vt operaie a5 a walver
or estoppel of such right, nor shall it amend this Agreement. All watvers must be signed by the
waiving party.

K independent Contractors. Processor, Bank and Merchant will be deemed independent
contractors and will not ba considered agent, joint venture or partner of the olher.

L Employee Actions, You ere responsible for your employess’ actions while in your employment
M. Survival. Sections 4.A.4.8.6,78.8, 13.C,15,16.B, and 16.H will survive termination of
this AgreemanL.
N, Bank Contaci. You may contacd Bank et the foliowing address and telephone number:
Harris Bank. NA

150 N. Martingale, Suite 800
Schaumburg, finols 60173

Initiats of Merchant a/8
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Mail, Telephone Order, & Internet Merchant Addendum

IMPORTANT NOTICE: Visa and MasterCerd have set a minimum slandard requirement for accepting credit cards on the Intemet in orderto
avoid a significant delay in the selilement of your funds, please ensure that your website has the following seven (7) items completed prior {o the
commencement of your credit card processing:

Refund / Cancellation Policy

Privacy Policy

Temns & Condtions lisled

Producis & the Gomespanding Pricing lisled

12B-bit SSL page{s} where personal and credit card information Is obtained {usually provided by shopping cart or gateway}
Telephone Customer Servica contact number

Shipping & Handling method and shipping delivery tlme after the sale
URGENTH" You must contact your sales represenfalive :mmed:a!efy upon complating the above 7 internel processing requiremants!
‘Undenwriting & Marketing Review! (Plesse answet-ihe following questionsas accutately a5 possitle)’ :

Submit sample(s) of product brochure, promotionat materials, product catalogue, ete, How will product be adveriised or promoted?

Nomh NS

If advertising on inlemet, list website address: www. PREV EW . GRESNTEATRTT. Conh /S l"G / INDE)(/ HTM i

‘Preferred 23 character {or loss) DBA identifier {appears on customers’ hﬂllng statemeni)
-
Gl fe fe lalTlela IR0 lo [812]4q1 1711 [~iV] |
List name{s) and address{es} of vendor from which the product is purchased;
ViTAQuEsT INTERNADoNAL 8 HEnDedsod Dowe , Wt CALDWENL N 0700k Mrtic Sranisay 973+~ 924

List name(s) and address(es} of third party or fulfiliment organizations, or pariies aside from your staff who will assist or particlpate with the
_sales, markefing, processing of orders, or shipping of merchandiae

DASHER INC___ 1obd S CAMeon ST_HBG PA  Dovaa Diexmans _717- 234 . 3274
List geographicat area(s) will the product be marketed and sold: P.S.
List canier servicas that will deliver product: U.s.ps.
What Is your return or refund policy: S weRSE
How does ihe customer order the product; INTERNET
When you receive en authorization, how Iong‘b}fore merchandise is shipped: NEYT DAY
Do you perform recurdng monthty biling? _YYes ___No IfYes, __ Monthly __ Quarterly ___ Bi-annual __ Annual
1s your database collecting entire credit card numbers? 1 Yes ___ No I|fYes, are you PCi compliant?

¥ Yes __ No

This amendment is made by and between Hamis, N.A., Chicago, i {Bank'), and the underslgned *MERCHANT* and subject to the approval of
BANK.

WHEREAS: Bank is engaged In the general banking business including the purchase of Credit Card Transactions from merchants and provide cettain services
related fo the processing of Credit Card Transactions lo MERCHANT; and

WHEREAS: MERCHANT desires to honor at this business locatlon{s) Card Numbers presented in connection with the Mait Order/Telephona Order sale of prad-
uct/services to customers; and

WHEREAS: BANK and MERCHANT has enlered into Hamls, N.A., Chicago, IL {Bsnk') VISAMasterCerd Processing Agreement {'Agreement).
NOW THEREFORE, In consideration of the representations, covenants, and promises made herein, the parties hereto agree to amend Agreement as follows:

MERCHANT agrees to use and retain proof of s traceeble dellvery syslem as means of shipment of produc to customer,
MERCHANT agrees that fransaclions will not be processed until products are shipped to Cardholder.

MERCHANT agrees to & charge of $0.05 per AVS transection(s) when epplicable.

Agreement may be immedistely lerminated by BANK H MERCHANT fails to comply with any of the terms of this agreement.

bl ol ol

%AGREVQCEPTED %’\/ DATE: D_[ /5‘/ o ¥

IGV\% i OFF!CER / Authorized Rarris, N.A. Agent
Cé PR SRV N - R L L

f\.. i A l at
Print Name -J Print Name

voedls! Foys : 1+ Bas .
Piwtdst Foymens e ¢ seauctorad ISOUNESP [or Heoid Base. NA Chacago, L. SYH_ 1172008




RESERVE AGREEMENT

THIS ROLLING RESERVE AGREEMENT is entered into by
and between

having a place of business at

{(“Merchant”) and Pivotal Payments Inc. (“Pivotal™).

WHEREAS as a condition for the provision of payment processing
services under that certain Merchant Processing Agreement
(“MPA™), Pivotal and Harris Bank require that Merchant alsc enter
into this reserve agreement; and

WHEREAS Merchant wishes to receive such processing services;

NOW THEREFORE, Merchant and Pivotal agree as follows:

1. RESERVE ACCOUNT

1.1 Esiablishment. Merchant hereby agrees to initiaily deposit into
a non-interest bearing account maintained by Pivotai (the “Reserve
Account”) an amount equal 1o § .

1.2 Additional Deposits, Based upon Merchant's processing
profile and/or anticipated risk of loss to Pivotal, Pivotal may
require Merchant to dcposit additional amounts into the Reserve
Account, or to furnish other security.

1.3 Deposits and Deductions. Merchant hereby authorizes Pivotal
to ACH to Merchant’s account monies due and payabie to
Merchant, and to ACH funds due and payable to Pivotal in
accordance with this apreement,

Bank Name:

Bank ABA Number:

Bank Account No.:

Account Name:

1.4 Merchant hereby warrants to Pivotal that Merchant shall
maintain its banking information current with Pivotal and shall
conduct its business affairs in accordance with the terms and
conditions of the MPA, and all applicable State and Federal laws
and regulations, as well as all Card Association rules,

MERCHANT

LT

{Signatyfe)'e”

/. 7 4
e, & b 9—\ g ! UQWM——A(UL‘,PRE-Mbﬁﬂ*
(Nare and Title of Signor)
] /lg/zod‘?‘
(Dak)

2. TERM

2.1 Term. This agreement shall be effective commencing on the
date of execution and continue in effect for a period cotermincus
with the MPA, subjeci to Section 2.3 below.

2.2 Immediate Termination. Merchant’s failure to pay any
amount requested by Pivotal in accordance with this agreement

will result in the immediate termination of Merchant's MPA
without advance notice.

2.3 Survival. Pivotal may continue to hold or deposit funds in the
Reserve Account afier termination of the MPA, regardless of who
terminates the MPA. Upon such termination, Pivotal may retain
sufficient funds to satisfy any and ail processing fees, chargebacks,
damages, and any other fees, fines, charges and penalty amounts
due the Card Association, third-party suppliers or Bank, Reserve
Account funds will be held by Pivotal for a period of not less than
180 days from the date of the last card transaction processed under
the MPA and a rcasonable period thereafler during which
cardholder disputes may remain valid under applicable Card
Association rules. Pivotal will return the balance in the Reserve
Account to Merchant after Pivotal reasonably determines that the
risk of chargebacks and other fees, expenses, losses or liabilities
has ended and after deducting all amounts that Merchant owes
under this agreement, the MPA or any related agreement.

3. GENERAL

This agreement constitutes the entire valid and legally binding
agrecment between the parties pertaining to the matter hercin and
supersedes  all  prior  agreements, representations  and
understandings of the parties. This agreement shall be governed
by and construed exclusively in accordance with the laws of the
State of New York whose courts shall have exclusive jurisdiction.
If any provision of this agreement is held invalid or unenforceable
by any court of final jurisdiction, it is the intent of the parties that
all other provisions of this agreement be construed to remain fully
valid, enforceable and binding on the partics. In the event of a

conflict between this agreement and the MPA, the latter shall
prevail,

PIVOTAL PAYMENTS INC.

(Signafure)

(’
(Name and Title of Signor)

(Date)




4 S PIVE CTAL I Processing Center

685 Cathcart, Suite 1000
Montreal, QC. H3B 1147

PAYMENTE

Merchant Reserve Acknowledgment

This will acknowledge that as a condition of approval or continuance of the Merchant's {indicated below)
credit card processing account, Cynergy Data and its agents, including its processing bank, have the authority
to establish a reserve accounl in accordance with Section 7.B of the Merchant Processing Agreement
{*MPA") and the following:

1. The reserve account will be established by:

M‘_ A. A certified check made payable to Cynergy Data in the
Initiats amount of $

B. Withholding % from each gross deposit.
Inilials -

2. The reserve account will be used to offset any amounts owed by the Merchant under the MPA.

Merchant will forward to Cynergy Data funds to replenish the reserve account if any funds are
debited from it.

3. The balance of the reserve account, if any, will be returned to Merchant up to 270 days after
termination of the MPA or Merchant's {ast transmission of sales drafts, whichever is later.

| acknowledge that if there is any conflict between the terms of this letter and the terms of the MPA,
the terms of the MPA will govern.

GPReimen v

Business Legal Name or D.B.A.

ure D érﬂ’ﬁr\m N

//»/aumefllcu
S

Printed Name

lts:@ { Owner (Circle One)

{2-19. 0%
Date

Pivolal Feyments is & registered ISOMSF for Hamis Bank, N.A.. Chicago, IL.

CYN_11/2008
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PAYMENTS R Nesw Location [0 Additional Location [ Existing Location
Ssles Code:

SINESS INFORMATION
Mame of Ownership Entity (Legal Name):

] Name of Business (Doing Business 4s / 5 Si N

Buyers Advantage Solutions INC IDSECURESGE7960118 0"

Corporate / Billing Address: _ Location Address {Attach Addiional Locations - No P.O. Box);

6301 Grayson Rd. #221 2745 N. Front St

Cty: Harrisburg Sate:pA 1 2P 17111 Ciy: Harrisburg State: pA | Zi: 17410
Telephone #: 866-796-0118 Federal Tax 1D: 2lelalolz]sls|alo Telephone #866-796-0118 Fax #:747.307-3462

Web Address: www.idsecuresolutions.com emaii Address: rschroeder@buyersadvantagesolutions.com

Has merehant or any associated principal disclosed below filed bankruptey or been subject
to involuntary bankruptey? EIYes Date:

N
Must Choose One Malling Address: W Corporate Address [ Location Address
Attention: Raymond Schroeder

Country of Pimary Business Operations: LUSA

Have you been placed on the ‘CMNF (Consortivm Merchant Nepative File) or the CTMF
(Combined Terminated Merchant Fle)? Oves MINp

How long in present business? Years ()
onths 1

Pizce of Lega! Formation: PA

OWNERS OR OFFICERS {Ownership must be equal to or greater than 50%)

Title: President Percent Ovmership: 100 ®
LastName: gchroeder Fust Name: Raymond Middle Initial: g Date o Birh: (mvdddyn): 05 /24 /1984
Residence Address: g5 Dellinger Rd | 5 Mount Wi Stete: pA 7017347
Residence Tel. No.: §s#&: US Gov'tissued 1D#: 25645645 Type of ID; Country of citirenship

- -62- P P X

717-309-3245 164-62:2204 | A DL f not US: USA
Title: Parcent Ownership: %
Last Name: First Name: ) Middle knitial: Date of Bith: (mewiddvwy): 7/
masidence Address: | City: State: Zip:
Yidence Tel No.: SS#: US Gov't issued 10#; Type of ID: Country of citizenship
Expiration date: H not US:
BUSINESS. PROFILE . {-SALES PROFILE
Type of Ownership: Merchant Type: Visa/Discover Network/MasterCard Sales Profite {be eccurale):
[ Sote Proprietorship O Partnership [ Assoc/Estates/Trusts [ Joint Venture O Retail -
O Government M Corporation (Privately Traded) L1 Corporation (Publicly Traded) 0 Restaurant Card Swipe: %
O medical o Legal Corp O3 Tax Exempt Org O Single Member LLC A
O Mutii-Member LLC [3 Civic Assoc O Limited Parnership D) Pofitical Org 0 Lodging Manual Key Entry with Imprint, Card Presern "
0O Other; — 0 Service
. . 1 MO0 P .

Type of Goods Soid; Jdentity The S}%ggfe' B Infemet Mail Order / Telephone Order: %
Do you currently eccept Visa/Discovers Network/MasterCerd? [ Yes @l No I Home Based Intesnet: 100 %
Name of Current Processor: NJA D1 Other Total 100%
Averege C.C. Ticket Size: $ 15,00 Average C.C. Monthly Volume: § 29 44 Total Sates/mth: $ 50,000
Each person certifies that the averege tickel sze and sales volume indicated is acowrate and agrees that any transaction or monthly volume that exceeds efther of the above amounts coud result in delzyed and/os
wilhheld setllement funds,
TRADE / BANK REFERENCES

hame: Privacy Solutions, LLC

Address: 4209 Lakeland Drive, Ste. 234 Flowood, MS 39232

name: Graystone Bank

Addiess: 112 Market St. Harrishurg, PA 17101

ELECTRONIC DEBIT/ CREDIT AUTHORIZATION ~ . . . L
MmmauummProoewuBamgtnpraemm.nmtedCMHWU%.Mmlemmdm.mm&mwdemeiamloamﬂramﬂmiom&ageowmtandtuandirom other #count
sy e G R e P S e e et e S D

4 A ! upples snd materials. This Automated Clearing House suthorization
be revoked untd sl Merchant cb¥pations under this Agreement ere setsfied, and Merchant gies Cynergy Data vwritten notice of revocation., INVESTIGATIVE/CONSUMER REPORT: an investigative or consumer repan may be m
connection with appScation. Merchant suthorizes Bank or any of its agents to nvestigate the references provided oF ey olher slatements or dala obtained from M

Contact: Kirby Lewis

Phone Number: 877-886-3116
Contact: Lynn Wirrick

Phone Number: 747-724-4657

esnonsiolity, You have e right, upon written request, 1o a complete and acourate distosure of the nature and scopa of the investigation requested. Frcan.from any of e undessigned indvidual cred o renciel
A volded Bark Nere: Graystone Bank Tephone £: 717.724-4657 Nems on DA Acoourt Ing e cureSolutions
check from ) e R )
this a%oounl Address: 6059 Allentown Blvd. Ste. 308 * Hummelstown Stele pa 4P 47036
must be
Transit DDA
aitached. N 311318910 {7 |n {1 (6811 101020 0o |9 |0

DCYN11/0B/APP Pivotal Payments is 2 registered 150/MSP for Hatris Bank, N.A., Chicago, IL. 18




RATES

Visa/Discover Netwark/MasterCard Standard Retail & High Risk Retall Rates

Meail / Phone / Internet/ Touchtone Rates

‘rchant Chooses to Accept the Following:

Merchant Chooses to Accept the Following:

.8 CKCD Discount Rate: % | MC CKCD Diseount Rate: % | Visa CKCD Discount Rate: 2.50 ® | MC CKCD Discount Rate: 2.50 ®
Visa C.C. Discount Rate: % | MasterCard GC. Discount Rate: % | Visa C.C. Discount Rate; 2,50 % | MasterCard C.C. Discount Rate: 2,50 %
VS/MC MID Qualified: (+) % | VS/MC Non Qualified: (+) ¢ | V8/MC MID Quatfied: (+) 0.75 & | VS/MC Non Qualified: (+) 077
Discover Netwark Discount Rate: % | AMEX Discount Rate: t% | Discover Metwork Discount Rete: 2,44 % | AMEX Discount Rate; NIA »
Fees: ) Fees:

VS/MC Transaction Fee: Peritem | VS/MC Transaction Fee: 0.30 Perttem
Non-Bankcard Transaction Fee: Per llem | Non-Bankcard Transeclion Fee: 0.30 Peritem
Statement Fee: Monthly | Statement Fes: 9.95 Monlhly
Onltine Reporting Service: Monthly | Online Reporting Service: 5.00 Monthly
Monthly Minimum: Monthly | Monthly Minimum: 20.00 Montnly
Debit (PIN-based) Transaction + Netwark Fees: Per ftem | MO/TO/Internet Surcharge: 0.05 Perltem
AVS Surcharge: Peritem | AVS Surcharge: 0.05 Perltem
EBT Transaction Fee: Per ltem Batch Fee: 0.00 PerBatch
ERT Stwtement Fee: Monthly | AMEX Monthly Service Fee: $5.95 (only Ecomm/MOTO)
Batch Fee: Per Batch | Gateway Fee:

Terminal Protection Pian: Menthly | Other (please specfy):

Merchant Club: Monthty

Other (please specify):

PCI* AND PAYMENTS APPLICATIDN COMPLIANCE

1. Do you stofe credt cad numbers?  Jl Yes [0 Mo O 1DontKnow

(Examples: Aloha version 6.1, Iparc version 2.4, ete)
3. lFyes, please provide name & version #; Verifi

2. Do you use & thind party payment application that stores, Lanamits, or processes camdholder data? [l Yes [ No

1 tee: §10 per LP, per month {Eoomm end H10T0 Tapploable): §6 per MID for Retall erd MOTO 7 eppleeble per month.

NOTE: DNLY APPUICATIONS THAT COMPLY
WITH ASSOCIATION SECURITY STANDARDS
WILL BE PERMITTED.

A sl of vaid applications is evaiable ot
vy peiseciritystandards.ong

GUARANTY .

As a primary intucement ta Processor and

if the Guaranar(s) receive no addiions! beneft from the guaranty.

kil 'RAV:H#—-CL f. SoAraeAbr'

Bank to enter into this Agreement, the undersigned Guarentor(s), by signing this Agreemend, jointly and severaty, unconditionally and trrevocably, personally guarenty
the conlining full and fathful performance and payment by herchant of each of its/thelr duties and obigations to Processor end Bank ungder this Agreement or any other agreernent currently in effect or in

the future enered Into between Merchani of s principals and Processor of Bank, a5 suth agieements ngew exist or are emended from time to time, with or without notice. Guarantot (s} understands further thal
Processor of Bank may proteed dreclly against Guarmnton(s) witheut frst exhausting their remedies against eny other person or enlity responsiole 10 & of eny security held by Processor and Bank or Merchant.
This guaranty vl not be discharged of affected by the death of the undersigned, vall bind ol heirs, administralors, representatives end assigns, and may be enfarced by or for the beneft of any successor of
Processor and Bank. Guarenior(s) understandg that the inducement to Processor end Bank to enter into this agreement is consideration for the guaranty, end that this guaranty remains in full force and effec even

#2

Name of Personal Guarantor (please print)

Date: 03/11 /¥ 3029

Name of Co-Personal Guarantor (please print)

Date:

?%MM

(mmv/dd/yyyy)

Signature

AMERICAN -EXPRESS

(menv/de/yyyy)

By signing below, | represent that the information | have provided on this sppication is complete and acturate andlaMeMwﬁwnB@ressde Related Senvices Company, Inc. (American Express™) Lo verily

the information on this appitation and to receive and exchange inlormation about me, inchuding, requesting reports from consumer reporting agencies. If | ask American Express whether of not & consumer report
wasremes‘led,mmricenExprmwineﬂrne.andHArneﬁcanExpmssrwehedarepon.AmerimnExpresswillgivernethemmesrtdad&eﬁdﬂwagawwtﬁmhwllummrwdﬁmmmm&mss‘
eppcwalofmebusinessamMmtedabow\oaweptﬁmeﬂwbanbcpmssﬂard.l?nTmaﬁd Conditions for American Express®&Card Acceptance [TTerms and Condtions™) will be sent to such business entity
alongvﬁthawebomaIeﬂecﬂyampﬁngmeM'-ericenExprmcardbrhewrd\aseMgmdsandfofsewices.wuagmelobebmmwmesaldTmdeordtbm

Checkone: [ Reladl=$0.10 Tens Fee + 0.30% CNP downgrade O Services, Wholesela & &l other = $0,15 Trans Fes

Signature Date:

{mm/ddyyyy)

FOR ALL BUSINESSES - BUSINESS RESOLUTION . T S . .
EﬂchpersonSigf‘iﬁQbebﬂonbMofmebusimssdesk;naledmm'shppswﬁmCMeru‘\anDceﬂjﬁesU\atwshe:mrmduemwm enter into this sgreement and bind the Merchant; () has completed, supplied
and reviewed e information submitied along with this Applcation end agreed to the rales ksted on this Appication: end (E) hes recelved end read the atteched Merchant Processing Agreemert and Merchant Opersting
Guide before signing. Merchant egrees to be bound by the previsions slated within this Application, the Merchant Processing Agreement end the Merchant Dpersting Guids. Any unBaters! change in the printed tems

shat be nuf and void, Unless eppeoved in wriling by an officer of the Bank andfor Processor.
#l%!;plp{mﬁm-&gnature

Bm{crks AJ"IM.]L‘MP —Ss[u'f'-‘ms' Tac Date: O?/H/aaaq

Print Legal Name of Merchant Business T
’ Date: Date:
. ~0epled by Potal Payments, Inc. {mm/dd/yyyy) #2 From Applcstion - Signature ediym)
Date: Date:
Accepted by Processor {mmd/ddfyyyy) Actepted by Harris Bark, N.A, Chicago, 1L (mnvddAywyy)
DCYN11/0B/APP Pivotal Payments is a registered S0/MSP for Harris Bank, N.A, Chicago, iL.
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Merchant Processing Agreement

This Merchant Processing Agreement (CAgreement”) is entered inta on the Effective Date defined

cbion 13 A, below, between the business indicated on the Merchant Application ("Merchant”
- you'), Cynergy Data, LLC and Pivotal Payments Inc. {colectively "Processor), Pivotal
Payments Inc, (S0O") and Hanis, NA ("Bank?).

Rechals

Merchant desires to accept Debit Cards andfor Cther Cards, as indicated on the Merchant
Application, validly issued by members of Discover® Network, Visa USA, Inc. (Visa”) and
MasterCard Intemational, Incorporated (“MasterCard?). “Oebit Card” means all Discover
Network Visa or MasterCard cards issued by a non-US. bank, a Discover Network, Visa of
WasterCard card thet aceesses a consumer’s assel acoount within 14 days after purchase, incuding
buA not limited to Discover Network, Visa or MasterCand issued stored value, prepaid, payrod, EBT,
gift, and consumer check cards, and debit cards validly issued by the debat card nstworks indicated
in Section &.G below [Debit Networks™), such as on-ine (PIN-based) cands. “Other Cards” means
ol cards issued by a non-U.S. bank and all Discover Network, Visa or MasterCard cands other than
Debit Cards, inchuding but not Emited to business and consumer credd cards and business debit
cards. The category of card acceptance you have indicated on the Merchant Appication will
collectively b referred 1o as "Cards”. Bank and Processor desire to provide Card processing
senvices 1o Merchant. Therefare, Merchant, Processor and Bank agree as follows:

Terms amd Condilons
1. Henoring Cards.

A Without DiscAmination. You wid honor, without discrimination, any Debit Card and/or Gther
Cand, as indicated by you on the Merchant Applcation, property tendered by a Candholder.
“Catdholder” means a person presenting a Cand and purporting to be the person in whose
name the Card is issuad. If you efect 10 accept only one of the card scceptance categories bit
{ater submit a transaction from a cand in a different calegory, you agree that Processor and
Bank may process the Lransaclion and assess the appropriate fea, and that all terms of this
Agreement will apply 1o that transaction. You will not establish a minimum or maximum {ransaction
amound as & condttion for honoring a Card. Cardholders vl be entiled to the same services and
retun privileges you exlend to cash customers, and you wil not impose any special conditions
(uriess permitted by the Card Assotiations) in connection with the acceplance of a Card. *Cerd
Association” means Visa, MasterCard, Discover Network, American Express, Japanese Credit

1reau, and/or a Debi Network, as applicable.

b. Cardholder Identification. You will identify the Cardholder and eheck the explration date and
signature on each Card. You wilt not honor any Cerd if: ) the Card has sxpired: (i) the
signature on the sales draft does not correspond with the signature on the Card; (i) the
account number embossed on the Cand does not metch the account number on the Card's
magnetic stip {as prnted in electrenic form) or the account number Is #isted on a cument
Electronic Waming Bufietin file. You may not require a Cardholder to provide personal information,
such es a home or business telephone numbey, a home or business address; of & driver's fcense
number as a condition for honoring a Cand unless permitted under the Laws and Rules (defined
in Section 14, below), You may not require a Cardholder to complete a posteard or similar device
{hat includes the Cerdholder's sccount number, Card expiration date, signature, or any other Card
account data in plain view when maied,

C. Card Recovery. You will use your reasonable, best efforts to recover any Cand: (1) on Visa Cards
if the printed four digits above the embossed account number do nol malch the first four
digits of the embossed account number; (i) H you are advised by Processor or Bank (or a
designes) the Issuer of the Cand or the designated voice authorzation center (o retain t; (8) it
you have reasonable grounds to believe the Card is counterfedt, fraudulent or stolen, or not
authorized by the Cardholder; or () for MasterCard Cards. the embossed account number,
indent printed account number and or encodad account number do net agree o the Card
does rot have a MasterCard hologram on the lower tight comer of the Card face.

D. Surcharge. Yot will not add any amount to the posted price of goods of services you offer as
a condition of paying with a Gard, axcept as penmétted by the Rules. Tris paragraph does not
prohibit you from offering a discount from the standard price 10 induce & person to pay by cash,
check or similar means rather than by using a Card.

E Relum Posicy. You will properly distdose to the Cardholder at the time of the Card transaction
and in accordance with the Rules, eny Smitation you have on accepting retumed merchandise.

F. No Clalm Against Cardholder, You vl not have any claim against or right to receive payment
from a Cardholder unless Processor and Bank refuses to accept the Sales Draft (as defined in
Section 3) or revokes a priof acceptance of the Sales Draft after receipt or a chargeback or
otherwise, You will not accept any payments from a Cardholder relating to previous charges for
merchandise or senvices included in a Sales Draft, and if you recelve any such payments you

imptly will remit them to Processor end Bank

1. Disputes With Cardhoider. All disputes between you and any Cardholder retating to any Card
tmnsaction will be setlled betwaen you end the Candhoder. Nefther Processor or Bank bear
any responsibility for such transactions.

DCYN11/08/APP Pivolal Payments is a registered |SO/MSP for Harris Bank, N.A, Chicago, IL.

2, Authorization.

A Required on 8t Transactions. You vl cblain a prior authorization for the total amount of a
transaclion via electronic terminal or device before compieting any transaction, and you will not
process any transaction that has not been authorized. You will foligw any instructions received
dwing the autherizalion process. Upon receipt of euthorizetion you may consummate only the
lransaction authorized and must note on the Sales Drafl the authorization number, Where

authorization is obtained, you will be deemed 10 wamant the tnue identity of the customer as
the Cardholder.

B, Effect. Authorizations are not a guarantee of acceptance or payment of the Sales Dreft
Authorizations do not walve any provisions of this Agreement or othenwise validate a fraudulent
lransaction or a transaction irroling the use of an expired Cand.

C. Unreadable Magnetic Stripes, When you present Card iransactions for authorization
electronically, and if your terminalis unable to read the magnetic stipe on the card, you will
oblain an imprint of the card and the Cardhelder's signature on the imprinted drafi befere
presenting the Sales Drafi to Processer and Bank for processing. Faiture to do so may result
in the assessment of a trensaction surcharge on non-qualifying transactions.

3. Presentment of Sales Drafts.

A Forms. You wil use a Sales Draft ("Sales Dreft”) or other form approved by Processor and
Bank to document each Card transaction. Each Sales Draft wil be legibly imprinted with: (i)
merchant's name, location and account number; (i) the infarmation embossed on the Card
presented by the Candholder (efther electrorically or manually, and truncaled, if applicable);
(i) the data of the transaction; () a brief description of the goods or senvices ivalved): (V)
the trensaction authorization number; () the 1otal amount of the sale indluding any applicabla

taxes, or credit transaction; and (vi) adjacent to the signature tne, a notetion that all sales are
final, if applicable.

B, Signatures. Sales Drafis must be signed by the Cardholder unless tha Cand transaction is &
velid maitielephone order Card transaction, of PiN-based Debit Card transaction, which futy
comples with the requirements set forth in this Agreement. You may not require the Cardholder
10 sign tha Sales Draft before you enter the fingl transacgion amount in the Seles Draft

C. Reproduction of Information. If the following information embossed on the Card and the
Merchant's name i not legibly imprinted on the Seles Draft, you will legibly reproduce onthe
Sales Draft before submitling it to Processor and Banke () the Candholder's name; () acoount
number (runcated, if applicable}; () expiration date and () the Merchant's name and place
of business. Additionally, for MasterCand transactions you vt legibly reproduce the name of
the Bank issuing the Card as 1t appears on the face of the Cand.

D. Delivery and Retention of Sales Drafis. You wil defiver a complete copy of the Sales Draft or
credit voucher 10 the Candholder at the time of the transaction. You wil retain the “merchant
copy” of the Sales Drafi or credit memorandum for at least 3 years folawing the date of
completion of the Cand transection {or such longer period as the Rules require).

E Bectronic Transmission. In using elecironic authorization and/or data capture senvices, you will
enter the data related to a Sales or credt transaction into a computer terminat or magnetic stripe
reading terminal no fater than the dose of business on the date the transaction is completed
{unless otherwise permitted by the Rules). Falure to do so may resutt in the assessment of a
transaction surcharge on non-quatfying transacticns. {f you provide your own electronic terminal
o: simftar device, such terminals must mest Processor'’s and Bank's requirements for processing
Iransactions, Information reganding a sales or oredit trensaction ransmitted with @ compates or
magnelic siripa reading terminal will be transmitted by you to Processor and Bank or thelr agent
in the form Processor and Bank from Uma to time specifies or as required under the Rules. i
Processor or Bank requests a copy of a Sales Draft, credi voucher or other transaction evidence,
you will provide it within 24 hours following The request.

4. Deposit of Sales Drafts and funds Due Merchant

A Deposit of Funds,

L Depostts. You egree that this Agreement s a contract of financial acoommodation within

the meaning of the Bankeruplcy Code, 11 USC § 365 as amended from tme to time.
Subiect to this Section, Bank will depostt to the Designated Account {defined in Section

6 below) funds evidenced by Sales Drafis (whelher evidenced in wiling or by electronic

means) complying with the terms of this Agreement and the Rules and will provide you
provisional credit for such funds (ess recoupment of any credit(s), adustments, fines,
chargebacks, or fees). You understand and agres that Bank may withhold deposit and
payment to you witholt notice untd the expiration of any chargeback period for: a) mail
onder, telephone order, or Internet transactions on Cards Issued by non-bS, finandial
nsttutions, and b) if Processor or Bank determine, in their sole and reasonable discretion,
that s transaction or batch of transactions poses & fisk of loss, Neither Processor nor Bank
are responstble for any losses you may incur, induding burt nat imited 1o NSF fees, due to
such delayed deposit of funds. You acknowiedge that your obbgation to Processor and
Bark for af amounts owed under this Agreement arise cut of the same transaction as
Processor and Bank's obligation to deposit funds to the Designated Account

3/




ii. Provisional Credit. Not withstanding the previous sentences, under no circumstance wil
Processor o Bank be responsible for pracessing credits or adjustments related to Sales
Drafts not originally processed by Processor and Bank. Al Sales Drafis and deposits are
subject to audit and fina! checking by Processor and Bank and may be adjusted for
inaccuraties. You acknowledge that all credits provided to you are provisional and
subject to chargebacks and adjustments: (i) in accordance with the Rules; () for any of
your oblgations 1o Processor and Bank; and (i) in any other skuation constiiuting
suspected fraud of a breach of this Agreemenl, whether of not a Wransaction is charged
back by the Card issuer, Processor and Bank may elect 1o grant conditional credit for
individual or groups of any funds evidenced by Sales Drafis. Fnal cred? for those
conditionat funds will be granted véthin Processor and Bank's sole discretion.

i Processing Limits. Processor and Bank may impose a cap on the volurme and ticket
amount of Sales Drafts thet they will process for you, as indicated to you by
Processor and Bank. This limit may be changed by Processor and Bank upon written
notice to you,

B, Charpebacks. You are fully Table for al tansactions relumed for whatever reason, othentise
known as “chargebacks”. You wil pay on demand the value of il chargebacks. Authorization
is granted to offses from incoming transactions and to debit the Designated Account, the
Reserve Account [defined in Section 7 below) or any other account heid at Bank or at any
other finandial ihstitution the amount of all chargebacks. You wil fully cooperate in complying
valh tha Rules reganding chargebacks.

C. Excessive Activity, Your presentation to Processor and Bank of Excessive Activity will be a
breach of this Agreement and cause for immediaie termination of this Agreement. "Excessive
Activity” means, during any menthiy period: () the dollar amount of chargebacks and/or
relrieval requests in excess of 1% of the average moniily dofar amount of your Card transactions;
(i) sales activity thet exceeds by 25 % of the dofar volume indicated on the Application; or
(iif the dofler amount of retums equals 20% of the average monthly doBar amount of your
Card transactions. You authorize, upon the occumence of Excessive Activity, Processor and
Bank to 1ake any action they deem necessary including but not limited to, suspension or
termination of processing privileges or creation or maintenance of a Reserve Account in
accordance with this Agreement.

0. CrediL

L Credit Memoranda. You wil issue a credit memorandum in any approved form, instead
of makjn'g a cash advance, a disbursement or a refund on any Card transaction. Bank
wil debit the Designated Account for the tolal face amount of each credit memorandum
cubmitted to Bank. You wl ot submit a credil relating to any Sakes Draft not originally
submitted to Bank, ner will you submit a credit that exceeds the amount of the original
Sales Draft You will within the time period specified by the Rules, provide a credit
memorandum or credit statement for every retum of goods of forgiveness of debt for
services which were the subject of a Card transaction.

i. Revocation of Credit. Processor or Bank may refuse to accept any Sales Draft, end
Processor and Bank may revoke prior acceptance of a Sales Draft in the following
sircumstances: (8) the transaclion giving nise to the Sales Draft was not made in
comptiance with this Agreement, the Lews of the Rules; (b) the Cargholder dispunes
his Fabity 1o Processor and Bank for any reasan. including but not Emited 10 a contention
that the Cardholder did not receive the goods of senvces, thet the goods or senvices
provided wene nol s ordered or purswant to those chamgeback rights enumerated in the
Rufes; or (€) the transaction giving rise to the Sales Draft was not dinectly batween you
and the Cardholder. You will pay Processor end Bank any amount previously credited to

you for a Sales Draft not sccepled by Procassor and Bank or whiere accepted, is revoked
by Processor and Bank

E Reprocessing. Not withstanding any authorization or request trom a Cardhelder, you witt not
re-enter of reprocess any transaction which has been charged back.

E Miscellaneous. You wik niot preseni for processing or credit, diretlly or indirectly, any transaction
not originated as 3 result of & Card transaction directly between you and a Cardholder or any
wransaction you know or shaukd know to be fraududent or not authorized by the Candholder. You
vill not sell or disclose to thid parties Card acoount information other than in the course of
performing your obkgations under this Agreement.

G. Debit Card Processing.

i "Debit Networks" means those debit cand networks accepted by Processor, including but

not limited to the folowdng onganizations and their successors: Star, NYCE, Pulse, intedink,
AFFIN, Alaska, Jeanie, Accel, and Money Station.

i, Credit Refunds. You wif attempt to settie in good faith any dispute betweenyou and a
Cardholder imolving a transaction. You wi establish e fak, consistent polcy for the
exchange and retumn of merchandise end for the adjustmant of amounts due on Deblt
Card sales. You will promplly iniate a refund to the customer (which may be made in
cash, by an adjustment draft or with & check or cashler's check as pemmitied by the
Rules) whenever you determine that a Debit Card transaction shouid be canceled of
reverseg.

DCYN11/08/APP Phsole! Payments is a registered 1SO/MSP for Harris Banl, NA, Chicage, IL.

il Adjustments, Except as the Debit Networks may permit, you wil not make any cash
refunds or payments for returns or adjustments on Debit Card transactions bul wil
instead complete an adjustment form provided or approved by Processor. The Debil Card
Sales Draft for which no refund or retum v be accepted by you must be clearly and
conspicuously marked (incuding on the Cardholder's copy) as “final sale” or “no reum”
and must comply with the Rules.

vi, Ermor Resohution. You will refer Debit Card Cardholders with questiens or problems to the
instilution thet issued the Debit Card. You will cooperate with Processor and with each
applicable Debit Network and its olher members to resolve any efleged ermors relating lo
transactions. You wAl pemmit and will pay all expenses of periodic examination and audit
of functions reialed to each Debit Network, 8t such frequency es tha appicable Debit
Network deems appropriate. Audis wil meet Debit Network standards, and the results
vil be made avatable 10 the Debit Network

5, (ther Types of Transactlons,

A Mail/Telephone Onder. Processor and Bank caution against matt orders or telephone orders or
any fransacion in which the Cardholder and Card ere not present ("mail/telephone orders”)
due to the highincidence of customer disputes. You wil perform AVS and obtain the explration
date of the Card for a mai/telephione order and subimil the expition date when obtaining
authorization of the Card transaction. For meil/ telephone order tensactions, you will type or
print legibly on the signature Ine the following as applicable: telephone order or "TO" of mat
order or "MD" You must promptly nolify Processor and Bank if your retaitymai orderAelephone
order mix changes from the percentages represented to Processor and Bankin the Merchant
Appkcation, Processor and Bank may cease accepting maltelephone order transactions, or
kimit its acceptance of such transactions, or increase their fees, of terminate this Agreement, or
impose a Reserve Account (defined in Section 7A), if this mix changes. You may not deposil
a mai/ielephone order Sales Draft before the product is shipped.

B. Recurring Transactions. For recumng transactions, you must obtain a written request from
the Cargholder for the goods and services to be charged to the Cardholders account, the
frequency of tha recurring charge, and the durstion of time during which such charges may
be made. You wilt not complete any recurring transaction after receiving: () & cancelation
nolice from the Cardholder (@) notice from Processor or Bank, or (i) e response that the

Card Is not to be honored. You must print legibly on the Sales Draft the words “Recurring
Transaction”

C. Muttiple Sales Drafis. You wil include a description and total amount of goods and senvices
purchased in a sihgle transaction on a single Sales Draft or transaction record, unless (i)
pariial payment is entered on the Sales Draft of transaction record and the balance of the
transaction amaount ks paid in cash or by check at the time of transaction, or (i} a Sales Drafi
represents an acvance deposit in a Card transaction completed in accordance with this
Agreement and the Rules.

D. Partial Completion.

L. Prior Consent You will not accept for payment by Card any amount representing a
deposit or partial payment for goads or services to be delivered in the future without the
prior wiitien consent of Processor or Bank. Such consent wil be subject to Bank's final
approval, The ecceptancs of s Card for payment or partial payment of goods or senvices
to be delivered in the fulwe without prior consent will be deemed a breach of this
Agreement and cause for immediate termination, in addition to any other remedies
available under the Laws or Rules.

i, Acceplance. Il you have obtained prior written consent. then you wil completa such Card
transactions in accordance with the terms set forth in this Agreement, the Rues, and the
Laws. Cardhoiders must execute one Sales Draft when making a deposit with a Card and
a second Sales Draft when paying the balance, Yois wil note upon the Sales Drafi the
veords "deposit” or "balance” as appropriate. You wi nat depost, the Sdles Draft labeled
“balance” unid the goods have been defivered 1o Cardholder or you have fully performed
tha services.

E Rnure Delivery. You will not present any Sales Draft or other memorandum to Bank for
processing (whether by electronic means or otherwise)} which relates to the sale of goods
or services for future delivery withoul Processar or Bank's prior written authanization. Such
consent will be subject 1o Bank's final approval. If Processor or Bank have given such
consent, you represent and wamant to Processor and Bank that you will not rely on any
proceeds or cregit resulting from such transactions 1o purchase of furnish goods or senvices.
You will maintain sufficient working capital to provide for the defivery of goods or services et
the agreed upon future date, independent of any credit or proceeds resulling from sales drafis
of other memoranda taken in connection with future defivery transactions.

F. Blectronic Commerce. You may process electronic commerce (ECT) transactions only if you
have sa indicated on the Application, and only if you have obtained CD's consent. Hf you submit
EC transactions withott such consent, Processor may immediately terminate this Agreement. t
you have indicated on the Appication that you vdl be submitting £C transactions, you acknowt-
edge that you have received & copy of the Visa Candholder Information Security Program
("CISP*) manual.  you present EC transactions, such transaclions must comply with the CISP
requirements and all other applicable Rules and Law. You understand that transactions
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processed via EC are high nsk and subjedt to a higher incidence of chargebacks. You are
kable for all chargebacks and losses related ta EC transactions, whether or nat: i} EC transaclions

we been encrypled; and 7) you have obtained consent 1o engage in such transaclions.

cfyplon i not a guarantes of payment and will nat wave any provision of this Agresment or
othenwise valdate a fraudulent transaction You must offer Cardholders a secure trensaction
method, such as Secure Sockets Layer (SSL) or 3-D Secure. Al commurtcation costs relaled to
EC transactions are your responsbitty, You undersland that Processor will not manage the EC
telecommunications Enk and that 1L is your responsitéty to manage that Bnk. Al EC transactions
wil be setiled by Bank into a depository instiution of the United States in US. cuTency.

L Requirements. For goads to be shipped on EC transactions, you may oblain authorization
up to 7 calendar days prior to the shipment date. You need not to obtain & second
authorization if the Sales Drafl amount is within 15% of the authorized amount, provided
that the additional amount represents shipping costs. Further, your web site must contain
all of the following information: a) complete description of the goods or senvices offered,
b) retumed merchandise and refund policy, ¢} customer senvica comact, including
electronic mail address and/or telephone number, d) trensaction cumency (such as US.
or Canadian doliars), €) export or legal restrictions, if knawn, f) delivery poticy, consumer
data privacy policy. g) your security method for trensmission of payment data, and 1) the
Visa fiag symbol in fufl color. Hf you store cardholder account numbers, expiration dates,
and other personal cardholder data in a database, you must foflow Discover Network,
Misa and MasterCard guidelnes on securing such data. You shall immediately notify
Processor of any suspected or confimmed oss or theft of sy transaction information. In
addilion, you must provide reasonable access to Discover Network, Visa, MasterCard, &
Debit Network or independent third party to verity your abifity 1o prevent future security
breaches in a manner consistent with the requirements of any Rule.

fi. Cardholder Information Security. You agree that you are, and wil remain, fully compliant
with the Payment Card Industry Data Secuiity Standard required by Discaver Network
and the Card Associations, including bt not Bmited to undertaling the required annusal
o quanterly seff-assessments and Web infrastructure scans, as appropriate. if you
accept EC transactions, you must: instafl and maintaln a working network frewa! to
protect dala accessible via the Internet; keep security patches Lp-to-date; encrypt
slored deta and dala seni over open networks; use and update anlivinus softwans;
restricl eccess to data by business “need-to-know™; assign a unique |D to each person
with computer 3ccess 10 dala; not use vendor-supplied defeults for system passwords
and other security paremeters; track actess to data by uniqus |D; regularly test security
systems and processes; maintain a policy that addresses Information security for
empioyees and contraclors; and restict physical ecoess o cardholder information.
When oulsourcing administration of information assets, networks, of data you must
retain legal controt of propristary information and use limited "need-to-know™ access 1o
such assels, networks or data, Further, you must reference the protection of cardhotder
information and compliance with the Visa CISP Rules in contracls with other senvics
providers. You agree 10 indemnéty and reimburse Processor and Bank immediately for
any loss, Eability, assessment or fine incuired due to your breach of this Section.

G. American Express, and Diners Club Transaction. Upon your request, Processor and Bank wil
provide authorization and/or date caplure service, for Diners Ciub and American Express
transactions. By signing this Merchant Agreement, Merchant agrees to abide by the terms and
conditions of Diners Gub and American Express. | understand that the Diners Club Agreement
wil be sent 10 the business entity indicated on this apphcation, By accepting the Diners Ciub
card for goods and/or services Merchant agrees to ba bound by the terms and conditions of
the Agreement. Processcr and Bank are not responsible for funding such transactions. Inial
setup fees may apply.

H. Cash Advances. You will not deposit any transaction for purpose of oblatning or providing a
cash advance. You agree that any such deposit shall be grounds for immediate termination,

I Prohibited Transactions. You wil not accapt or deposil any fraudulent transaction and you may
not, under any cireumstances, present for depost directly or indirectly, a transaction which
originated wath any other merchant of any cther source. You wil nol, under any circumstance,
engage in any ransaction prohibfied by the Rules or deposit telemarketing transaclions unless
you obtain Bank or Processar's prior witten consent. Such consent wil be subject to Banks
firel approval. Il you process any such transactions, you may be immediately terminated and
Bank may haid funds end/or require you to establish a Reserve Account. Further, you may be
subject to Discover Network or the Cand Associalion reporling requiremients. You will not:
acoept cash, checks or other negotiable #tems from any Candholder and forward a credi
through Discover Network or any Card Assodiation or Debit Network. (ie., as a purported pay-
ment or deposil to an scoount maintained by the Cardholder); forward any trensaction or inftiate
any reversal of e transaction hat did not criginate between you and the Cardhelder; complete

+ransaciion that you know or shotid have known to be fraudulent or not suthorized by the
dhoider, accept any Debit Card in payment for any legal services ot for expenses related 1o
the defense of any crime (other than a traffic violation), or any domestic relations matler where
sefvices or expenses are fumished a person whose name ks not embassed on the Debit Cand
of any bankvuptey, insolvency, or other proceeding affecting the creditors of any Cardholder:
present for processing a tansaction that does not represertt s sale of goods or senvica directly
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between Cardholder and you. You wil fully cooperate with Prosessor, Discover Network and
vith each Card Assoclation in the event that Processor, Discover Network or any Card
Assoclation datermines thet Lthere is & subslantal risk of fraud arising from YOUr access to
Discover Network and the Card Association. You wil 1ake whatever actions Processor, Discover
Network or Card Associaions reasanably deem necessary in onder to protect Discover
Netwrork, such Card Association, s members, and its Cardholders, Neither Discover Neteork,
the Card Assodialions, Processor, nor any of their respective personnel wil have any Fability 1o
you for any action taken in good faith.
J. Debit Card Transactions.

1. For each PiN-based Debit Card sale, the Cardholder must enter his Personal Identification
Number ("PIN7) through a PIN pad located at the point of sale,

. Each PIN pad wé be situated 1o permit Cardheiders to input their PINs without revealing
them to other persons, including your personnel,

Fi. You wal instrue! personne! that they may not ask any Cardholder 10 distiose the PIN and
that in the event that any of your pefsonne! nevertheless becomes aware of any
Cardholder’s PIN, such personnel will not use such PIN or create or maintsin any record
of such PiN, and wil nat disclose such PIN to any other person

. The PIN message must be encrypted from the PIN pad to the point of sale device
cannested 1o a Debit Network used to initiate transactions (Terminal™) and from the
Terminal to the Debit Network and back o that the PIN message will not be in the
clear at any point in the transaction.

¥.You wil comply with any other requirements relating to PiN security as required by
Processor of by any Debit Network.

Wi A lransaction receipt in conformity with Regutation E and the Rules will be made avallabla
{0 the Cardholder,

vil. You may not establish a minimum or maxmum transaction amount as a condition for use
of a Debit Card.

Viii. You may not charge any Cardholder for the use of any Debil Card unless the Rules
SO permit.

ix. You may not colect tax as a ssparate cash transaction.

K Debit Card Terminals. Debit Card terminals, inchuding handware and software, must be certiiied
for use by Processor and by al of the Debit Networks. Terminals must includs encrypled PIN
pads which aliow enly of up to sidesn charaater PiNs, printers and a keyboard lock function,
You are responsible for compliance with all Rules regaiding the use of Terminals, regardless of
whether such Terminals are obtained through CD or through a third party

6. Designated Account.

A\ Estabishment and Authority, Merchent will estebish and maintain an account at sn ACH
receiing depository institution approved by Bank (‘Designated Account™). Merchant v
maintain sufficient funds in the designated Account to satisfy 8 obfigations, including fess,
contemplated by this Agreement Merchant irevocably authorizes Bank to debit the
Designated Account for chargebacks, fees and any other penaties or amounts owed undet
this Agreement. This authority wi remain in effect for at least 2 years after tenmination of this
Agreement whether or not you have notified Processor and Bank of a change 10 the
Designated Account. Merchant must obtain prior written consent from Bank or Processor tc
change the Designated Account. If Merchanit does not get that consent, Processor ane
Bank may immediately terminate the Agreement and may take other action necessary, as
determined by them within their sole discretion.

B. Deposit. Bank willinftiate & depost in an amount represented on Sales Drafis to the Designatec
Acoolnt subject 10 Section 4 of this Agreement upon receipt of funds from Visa, MasterCard,
or a Deblt Network Typloall, the deposit will be inttated 3 business days folwing Processor's
receipt of the Sales Draft, except for mall ordertelephone order and electronic commence
trensactions, which wil be initisted 5§ business days folowing receipt of the Sales Dreft
“Business Day” means Monday through Friday, excluding hotidays obsened by the Federa
Reserve Bank of New York. Merchant authorizes Bank and Processcr 1o intiate reversal o
adjustment entries and inffiate or suspend such entries as maybe necessary to grant Merchan!
conditional credit for any entry. Bank. in its sole discretion, may grant you provisional credit for
transaction amounts in the process of collection, sublect to receipt of final payment by Bank
and subject to all chargebacks.

C. Asserted Eiors, You must promptly examine ad statements relaling to the Designated Account,
and immediately notify Processor and Bank in writing of any emors. Your written notice: musi
inciude: () Merchant name and scoount number: (§) the dallar emount of the assered emor,
(i) @ description of the asserted error, and () an explanation of why you beleve an emor exists
and the cause of &, f known. That witten notice must be received by Processor and Bank
within 30 calendar days after you recelved the periodic statement contairdng the asserted ervor,
You may not make any loss or expense relating to any asserted emor for 60 calendar days
immedistely following Processar's receipt of your written notice, Duaring that 60 day period,
Procassor end Bank wil be entitled o investigate the asserted eror,
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D. Indemnity. You will indemnify and frold Processor and Bank harmless for any action they

1ake against the Designated Account, the Reserve Account, or any other account pursuant
*0 this Agreement.

AGH Autherization, You authorize Processor and Bank to inftiate debit/credit entries to the
Designated Account, the Reserve Account, or any other account maintained by you at any
instiution, all in accordance with this Agreement. This authorization wil remain in effect
beyond termination of this Agreement. In the event you change the Designated Accourt, this
authorization will apply to tha new account

7 Security Interests, Reserve Account, Recoupment and Set-Off,
A Secuity interests.

i Security Agreement This Agreement is a securlty agreemert under the Unform
Commercial Code. You grant to Processor snd Bank a security interest in and fien upon:
(1) &f funds at any time in the Designated Account, regardiess of the source of such funds;
(&) all funds at any time in the Reserve Account, regardiess of the source of such funds;
() present and fulure Sakes Drafl: and (v) any and all amounts which may be due to you
under this Agreement including, withoun limitation, ai fights 10 receive any payments or
credits under this Agresment (cofectively. the “Secured Assets™). You agree 1o provide
other cofiateral or security 1o Processor and Bank to secure your obligations under this
Agresment upon Processor or Bank's request. These security interests and liens wil
secure all of your oblgations under Lhis Agreement and any other agreements now
existing or later entered into between you and Processor and Bank. This security interest
mey be exercised by Processor and Bank without notice or demand of any kind by
making an immediate withdrawal or freezing the secured assets.

ii. Perfection. Upon request of Processor or Bank, you will execute one or more finanging
slatements or other documents to evidence this security interest You represent and
warant thet no other person or enlity has a security interest in the Secured Assets.
Further, with respect to such security interests and liens, Processor and Bank wil have
all rights afforded under the Uniform Commencial Code, any other applicable faw and in
equity. You wil obtain from Processor and Bank wiitten consent prior to grenting a
security interest of any kind in the Secured Assets to a third party. You agree that this is
a conlract of recoupment and Precessor and Bank are not required to fe a motion for
relief from a bankruptey action aulomatic slay for Processor or Bank (o reatize on any of
fis coflateral (ncluding any Reserve Account). Nevertheless you agree not 1o contest or
object 1o any motion for rekef from the automatic stay fied by Processor or Bank. You
authorize Processor or Bank and appoint Processor or Bank your attorney in fact to sign
your name to any financing statement used for the perfection of any security interest or
lien granted hereunder.

B. Reserve Account

i. Estabiishment. You will establish and maintain a nen-interest bearing depasit account
("Reserve Account’) at Bank inftially or at any time in the future as requested by
Processor and Bank, with sums sufficient to satisfy your cument and futura obligations
as determined by Processor and Bank. You suthorize Bank to debh the Designated
Account of any other account you have at Bank or any other finandial institution 1o
establish or maintain funds in the Reserve Account. Bank may deposit into the Reserve
Acoourt funds  would otheneise be cbligated to pay you, for the purpase of estabishing,
maintaining or increasing the Reserve Account In accordance with this Section, if it
determines such action Is reasonably necessary to protect fis interests,

& Authorizations. Bank may, without notice 10 you, apply deposits in the Resesve Account
against any outstanding amounts you Gwve under this Agreement or any other agreement
between you and Processor of Bank. Also, Processor and Bank may exercise therr rights
under this Agreement against the Reserve Acoount to cofiect any amounts due to
Processor o Bank including, without kmitation, rights of set-off end recoupment.

ii, Funds. Funds in the Reserve Account will remain in the Reserve Account until 270
calendar days following the later of termination of this Agreement or your last
transmission of sales drafis 1o Processor or Bank, provided, however, that you vill
remain fiabla to Processor and Bank, for all iabilities occurring beyond such 270 day
period. Afler the expiration of such 270 day period you must provide Processor with
written notification Indicating you desire e release of any funds remaining in the
Reserve Account In order to recelve such funds. You agree that you will not use
these funds in the Reserve Account for any purpose, including but not #mited to
paying chargebacks, fees, fines or other amounts you owe Processor and Bank

undey this Agreement. Bank {and not Merchant) shall not have sole control of the
Reserve Account.

v, Assurance. In the event of a bankruptoy proceeding and the deteminatisn by the court
thet this Agreement is assumable under Bankrupicy Code § 365, as amanded from time
to ime, you must establish or maintain a Reserve Account in an amount satislaclory to
Procassor and Bank
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C. Recoupment and 8et Off. Processor and Bank have the right of recoupment and set-ofl. This

means that they may ofiset of recoup any oulstanding/uncollected ameunts owed by you from:
{0 any amounts they woutd otherwise be obigated 1o deposit into the Designated Account;
(&) any other amounts Bank or Processor may owe you under this Agreement or any olher
agreement; and (i) any funds in the Designated Account or Reserve Accounl You
acknowledge that in the event of a bankruptey proceeding, in order for you to provide
sdequate protection under Bankruptcy Code §362 o Processor and Bank, you must create
or maintain the Reserve Account as required by Processor and Bank, and Processor and
Bank must have the right to offset against the Reserve Account for any and all obligations
which you may owe to Processor and Bank, without regard to whether the obligations
relate 1o Sales Drafis infliated or crealed bafore o after the filing of the bankuptey petition,

1. Remedies Cumulative. The rights and remedies eonferred upon Processor and Bank in this

Agreement, at law or in equity, are not intended 10 be exclusive of each other. Rather, each and

every right of Processor and Bank under this Agresment, at faw o in equity, will be cumuiative
and concurment and in addition 10 every other right.

8. Fees and Other Amounts Owed Bank.

A Fees and Taxes. You wifl pay Processor and Bank fees for services, forms and equipment in

accordance with the rates set forth on the Application and in the below paragraph. Such
fees will ba calulated and debited from the Designated Account onoe each business day
or month for the previous business day’s or month's activity. or will be netted out from the
funds due you atiributable to Sates Dratts presented 10 Processor and Bank. Processor and
Bank reserve the right to adjust the fess set forth on the Application and In this Section, in
accordance with Seclion 16.), bekow, provided that Bank rust approve, in advance, any fee
to or obligation of Merchant arising from or related to performance of this Agreement. You
are also obligated to pay af laxes, snd other charges imposed by any govenmental authority
on the services provided under (his Agreement. Bank may not assign or othenwise transfer

an obligation to pay or relmburse Merchant rising from, or related to, performance of this
Agreement to Processor.

B. Other Fees. Where applicable, Merchant shall also pay the following fees: SSL Authorization

Surcharge: $0.03 per authorizalion request; Woice/ARL Authorization: $0.85 per authorization
request; Annual Membership Fee: $99 per year per MID: ACH Refum. $25 per retum:
Opesator Asssted Voice Awth: $295 per call; AVS: $0.10 per request; Wireless: $0.10 per
authorization request; IP. T $0.05 per authorization request; Secure Gateway: $0.05 per
authorization request; Dispute Resoftion Fee: $25; Third Party Helpdesk Calk: $5.00 per call;
Unsupported Terminals: $20 per call Upon 10 days writlen notice to Merchant, Bank may

increase fees for any edverse change to Merchant's risk profile, as reasonably determined by
Bank

C. Other Amounts Owed. You will immediately pay 1SO, Processor and Bank any amount

incurmed by 150, Processor end Bank atwibutable to this Agreement incuding but not lmited
to chargebacks, fines imposed by Visa or MasterCard, non-sufficient fund fees, and ACH
debils that overdraw the Designated Acoount, Reserve Accomnt or are otherwise dishonored.
You authorize Bank 10 debit via ACH the Designated Account, Merchant Acoount, or any
other account you have at Bank or at any other financial institution for any amount you owe
150, Processor or Bank under this Agreement or under any other contrac, note, guaranty,
instrument or dealing of any kind now existing or later entered into between you and ISG
of Processor or Bank, whether your obligation Is direct, Indirect, primary, secondary, foed,
contingent, joint or several, In the event ISO, Processor or Bank demand sums due or such
ACH does not fully reimburse 1S0, Processor and Bank for the amount owed, you will
immediately pay IS0, Processor and Bank such amount.

9. Application, Indemnification, Limhation of Liability,
A Application. You represent and warment to Processor and Bank that s information in the

Appiication is comect and complete. You must notify Processor in writing of any changes to
the information In the Application, incuding but not mited to: any additional location of new
business, (Lhe identity of principals and‘or owners, the form of business organization (ie.,
sols, proprietorship partnership, ele:), typs of goods and senvices provided and how sales,
are completed (Le. by telephone, maf, or in person at your place of business). The notice must
be received by Processor within 10 business days of the change. You will provide updated
information 1o Processor within a reasonable Ume Lpan request. You are lisble to Processor
for all losses and expenses incurmed by Processor arising out of your failure to report changes
to i Bank or Processor may immediately terminate this Agreement up on notifieation by you
of a change to the information in the Application.

B. Indemnification. You will hold harmless and indemnify the Card Associations, Processor

and Bank, thelr employees and agents (i) against il ctaims by third parties anising out of
this Agreement, end (i} for all attorneys’ fees and other costs and expenses paid or
incurred by Processor or Bank in the enforcement of the Agreement, including but not

fimited 10 those resulting from any breach by you of this Agreement and those tefated to
any bankruptey proceeding.

C. Limiation of Liabity. Any habiity of Processor or Bank under this Agreement, whether o you

or any other party, whatever the basis of the Habilty, shall not exceed in the aggregate the
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difference between ()} the amount of fees paid by you to Processor and Bank during the
month in which the transaction oul of which the Rability arose occurred, and (i) assessments,
“hargebacks, and offsets against such fees which arose during such month. In the event more

an one menth is ivolved, the aggregate amount of Processor’s and Bank's fiabfity shall not
exceed Lhe kowest amount determined i accord with the foregoing calculation for any one
month invoived. Nefther Processor nor Bank or Lhelr respeclive agents, officers, direciors, or
emplayees shall be fiable for indirect, special, or consequential damages.

D. Performance. Processor and Benk wil perform all services in accordance with this
Agreement, Processor and Bank make no warranty, express or implied, regarding the
services, and nothing contained in the Agresment will constitute such a warmnty.
Processor and Bank disglaim all imptied warranties, including those of merchantability and
fitness for a particular purpose. No party will be fable to the others for any fallure or delay
in #ts performance of this Agreement if such faflure or delay arises out of causes beyond
the control and without the, fault or negligence of such party, Neither Processor nor Bank
shall be liable for the acts or omissions of any third party. For purposes of this Agreement,

Processor is the exclusive agent of Bank and Bank Is at all times entirely responsible for,
and in control of Processor’s performance.

10. Representations and Warranties.

You represent and warrant to Processor and Bank at the time of execution and during the term
of this Agreament the folkowing:

A Information. You are 8 corporation, Emited Eability company, parinership or sole proprietorship
validly existing end organized in the Uniled States. Al information contained on the
Application or any other document submitted 1o Processor or Bank is true and complete and
properly reflects the business, finencial condition, and pringipal partners, owners, or officers
of Merchanl. You are not enpaged or afffiated with any busiesses, producis or methods

of selling other than those set forth on the Application, unless you cobtain the prior written
consent of Processor and Bank.

B. Entity Power. Merchant and the person sigring this Agreement have the authority to execide
and perform this Agreement. This Agreement will not violate any law, or confict with any other
agreement to which you are subject

C. No Litigation or Termination. There is no action, suit o proceeding pending of to your
knarwledge threatened which if decided adversely would impeir your ability to carmy onyour

ysiness substantially 8s now conducted or which would adversely affect your financial
bndition or operalions. You have never entered into an agreement with a third party to
perform credit or debit card processing which has been terminated by that third party.

D. Transactions. All iransactions are bona fide. No transaction involves the use of a Card for any
purpase other than the purchase of goods o services from you nor does i invole o

Cardholder obiaining cash from you unless aliowed by the Rules and agreed in wiiting with
Processor and Bank.

E Rule complance. You will comply with the Laws and Rules.
11. Audit and Financial Information.

A Audit You authorize Processor or Bank to audit your records, systems, processes or
procedures to confirm comphiance with this Agreement, as amended from time to time.
You will obtain, and wAll submit a copy of, an sudit of your business when requested by
Processor or Bank,

B, finandal Information.

i. Authorizations. You suthorize Prosessor or Bank to make any busivess or personal
credit inquiries thay consider necessary 1o review the acceptance and continuation of
this Agreement. You also authorize any person or credi reporting agency o compie

information to answer those credit inquiries and to fumnish that information to Processor
and Bank

ii. Documents. You will provide Processor or Bank personal and business finencial
slatements and other financial information as requested from {ime to time. If
requested, you will furnish within 120 ealendar days after the end of each fiscal year
to Processor and Bank e finencial statement of profit and loss for the fiscal year and
a balanca sheet as of the end of the fiscal year,

12. Third Parties,

AL Senvices. You may be using special services or software provided by a third party 1o assist you
in processing transactions, nduding atthorizations and settlements, or accounting functions.
You are respensibe for ensuring complance with the requiremants of any third party in using
thelr products. This includes making sure you have and comply with any software updates.
"rocessor and Bank have no responsiblity for any transaction unt that point in time Processor

Bsnk receive dala sbout the tfransaction,

B. Use of Terminals Provided by Others. You wil notify Processor and Bank immediately  you
decide to use electronic authorization or date capiure terminals or software provided by any
entity other than Processor and Bank or fis authorize designee ("Third Party Terminals™) o
process transactions. If you elect 10 use Thind Party Tenminals you agree (1) the third party
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providing the terminals wit be your agent in the delivery of Card transactions 1o Processor and
Banl and () to assume fulf responsibiity and labifity for any fafure of that third party to
comply vith the Rules ar this Agreement. Neither Processor nor Bank will be responsible for
any fosses of addiional fees incumed by you as a resu't of any enor by a third party agent or
3 malfuncticn in a Third Party Terminal,

C. Debit Network Requirements. In order to inform Cardholders that Debit Cards may be
accepled at your locations, you will prominently display the trademark of each Debit
Network at each location and wil display signage of each Debit Netvaork at the entrance,
near all Terminals and on the window of such loeation. All uses by you of any Debit Network
trademark will comply with the Rules. You acknowledge and agree that in displaying any
stich trademark, you will be subject to approval by the applicable Debit Network, You wil
under no gircumstances be deemed to De s licensee or sublicensee of any trademark of
any Debit Network, nor will you otherwise be deemed to have or to acquire any right, tille
or interest in such trademarks.

13. Term and Termination

A Term. The Agreement wil become effeclive on the date Bank exesutes this Agreement
(Effective Date”), provided, however that if you submit a transaction prior to the Effective Date,
you wil be bound by &l terms of this Agreement. The Agreement wil remain in effect for a
period of 3 years (Cnfiiat Term™) and will renew for successive 1 year terms ("Renewal Term")
unless terminated as set forth below,

B. Termination. The Agresment may be termineted by Bank or Merchant to be eflective at the
end of the Infal Term or any Renewal Term by giving written natice of an intention nat to
renew ot least 80 calendar days before the end of the current term, Furlher, 1his Agreement
may be terminated at any time with or withots notice and with of without causs by Processor
and Bank Processing under a panticular Debit Network may be suspended or terminated
{withotn terminating this enlire Agreement) if: I the Debit Metwork detenvines 1o suspend
or terminate processing; or (i) automatically, upon termination or expiration of Processor's or
your sccess to such Debt Network whether caused by terminalion or expiration of
Processor's agreement with such Debit Network or otherwise, In addition, in the event that
Processor’s participation in such Debit Network Is suspended for &ny reason, processing
through such Debit Network by you wil be suspended for the period of time of such suspension
and Processor wil immedhately notify you of that event. Neither Procassor, Bank, nor any Debit
Network wil have any Eabdity to you as 8 resut of any such suspension or temmination.

C. Action upon Termination,

i Terminated Merchant Fee. You acknoadedge that Bank is required to report your business

name and the name of Merchant's principals to Discover Network, Visa and MastecCard
when Merchant is terminated due 1o the reasons bsted In the Rules.

i. Deslgnated Account All your obligations regarding accepied Sales Drafis will sucvive
termination. You must maintain in the Designated Account and the Reserve Account
enotigh funds to cover all chargebacks, deposit changes, refunds and fess incurred
by you for a reasonable lime, but in any event not less than the time specified in this
agreement. You authorize Bank to charge those accounts, or any other account
malintained under this Agreement, for all such amounts, If the amount In the
Designated Account or Reserve Account is not adequate, you wil pay Processor and
Bank the smount you owe it Upon demand, together with al costs and expenses
incurred to collect that amount, including reasonable attorneys’ fees.

. Equipment. Within 14 business days of the date of termination, you must retumn all
equipment oamed by Processer and immediately pay Processor and Bank any emounts
you owe them for equipment costs.

iv. Early Termination. i. TheMerchant agrees that in addition o all other remedias avaliable
to Bank and Processor under this Agreement, or as otherwise avaisble at law of
equity, if this Agreement is efther terminated by Merchant prior to the expiration of the
then-curment term, or for any reason other than a material uncured breach by Bank or
Processof, Merchant shall pay IS0 damages {the "Damages™ delermined by: (8)
computing the number of months remaining from the date of termination 1o the end of
the Intia! or Renews! Term, as appicable; and (b) multiphing that number by
Merchant's average monthly processing fees. i- Merchant agrees that such Damages
shali also ba due to 150 f Merchant discontinues submitting Card transactions during the
Termn for a period of ninety (30) consecutive days. Untess Menchant has been designated
a seasonal merchant or s otherwise agreed to by Rank or Processor, & Merchant
acknowledges end agrees that the Damages are not a penalty but rather a reason-

eble computation of the financial harm caused by the termination of this Agreement
by Meschant

14, Compliance With Laws And Rules.

You agree to comply with 8l nies and opesating regulations issued from time 10 time by a Debit
Netwark, Diners’ Club, Diseover Network, MasterCard, and Visa and any polidesand procedures
provided by Frocessor or Bank, including those set forth in the Memhant Operating Marial
('Rules”). The Rules are incorporated into this Agreement by reference es if thay were fully set
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forth in this Agreement. You further agree to comply with all applicable state, feders! and local
laws, rules and regulations ("Laws™), as amended from time to time. You will assist Processor and
"~ ~kin complying with all Laws and Rules norw or hereafier applicable 1o any Card transaction

5 Agreement. You will execite and delver to Processor snd Bank all instruments it may from
ume fo time reasonably deem necessary.

15. Use of Tmdemarks and Confidentiality.

A. Use of Trademarks. Your use of Discover Network, Visa and MasterCard trademarks must
fully comply with the Rules. Your use of Discover Network, Visa, MasterCand or other cards'
promolional materials will not indicate directly or indirectly that Discover Network, Visa or
MasterCard endorse any goods or services other than thelr own and you may not refer 10
Driscover Network, Visa or MasterCard in stating eligibiity for your products or services, i you
have requested signage for the purpose of indicating acceptance of Debit Cards, you must
display such signage for a minimum of 3 months, AR point of sale displays or websites must
include efther appropriate Discover Netwark or Visa-owned marks 1o indicate acceptance
of Debit and Gther Cards or Visa approved signage to indicate acceptance of the limited
acceptance eategory you have selected.

B. Confidentialiy,

1. Cardholder Information. You wil ot disclose 1o any third party Cardholders' account
information or other personal information except to an agent of yours assisting n
completing a Card transaction, a Card Association, or as required by law. You must
keep all systems and media containing account, Cardholder, or transaction information
(physicat or elecironkc, incuding but not ¥mited 10 account numbers, card mprints,
and TIDs) in a secure manner, to prevent access by or disclosure to anyone other than
your authorized personnel. You must destroy &ll material containing Cardholders’

account numbers, Card Imprints, Salas Drafts, Credit Vouchers (except for Sales Drafts -

maintained in accondance with this Agreement, Laws, and the Rules). Further, you
must take all steps reasonably necessary to ensure Cardhalder information is not
disclosed or etherwise misused. You may not retein or store magnetic siripe, Discewer
Network CID or CW2 data sfter authorization.

1. Prohibitions. Your wil not Use for your own purposes. wil not disciose to any third party,
and wii retaln in strictest confidence el ihformation and dala belonging to o relating to
the business of Processor and Bank (ncluding without fimitation the temms of this
Agresment}, and wil safeguard such information and data by using the same degree of
care tat you use 10 protec! your own confidential information. If you have requested BIN
information, you must only use this BIN information for product identification purposss et
the point of sale, and not disclose this proprietery and confidential Visa BIN information
to any thind party without prior written pemmission from Visa.

il Cisclosure. You authorize Processor and Bank to disdlose your name and address to any
thind party who requests such informalion or otherwise has a reason 10 know such
information,

C. Rewm to Bank Al promotional materials, advertising displays, emblems, Sales Drafts,
¢redi memoranda and other forms supplied to you and not purchased by you or consumed
in use will remein the property of Processor and Bank and will ba immediately returned to
Processor upon termination of this Agreement. You wll be fully fiable for afl loss, cost, and
expense suffered or incurred by Processor and Bank arising out of the fzilure to retum or
destroy such materials following termination.

16. General Provisions,

A. Entire Agresment. This Agreement as amended from tima 1o time, including the Rutes, the
Merchant Operating Manual, end the completed Merchant Application, eft of which are
incorporated into this Agreement, constituts the enlire sgreement between the parties, and
all prior or other agreements or represantetions, wiitten or oral, are superseded, This

Agreement may be signed in ene or more counterparts, al of which, taken together, wil
constitute cne agneement

B. Governing Law. This Agreement wil be govemned by the laws of the State of New York Proper
venue for any dispute arising from this agreement shall be in any stete or fedesal eourt of
competent jurisdiction in Queens County, New York, Merchant and Guarantor(s) agree 10
submit to the personal jurisdiction of courts located in Queens County, New York

C. Exdlusivity. During the Inftial and any Renewal Term of this Agreement, you will nol enter info
an sgreement with any other entity that provides Card processing services simiar to those
provided by Processor and Bank es contemplated by this Agreement without Processor and
Bank's written consentl

D. Construction. The headings sed in this Agresment are inserted for convenience only and wil

not affect Whe interpretation of any provision The language used wil be deemed to bs the

wguage chosen by the parties to express thelr muAuat intent, and no rule of strict conslruction

«i be appfed against any party. Any slieration or sirixeover in the texd of this pre-printed

Agreement will have no binding effect, and will not be deemed to emend this Agreement. This

Agreement may be executed by facsimie, and facsimie copies of Signatues 1o this Agresment
shall be deemec to be originals and may be refied on 1o the same extent as the originals,

DCYN11/0B/APP Pivotal Payments is a registered ISO/MSP for Harris Bank, NA., Chicago, IL.

E Assignabiity. This Agreement may not be assigned by Merchant directly or by operation of faw,
vithout the prior witten consent of Processor, If Merchant nevertheless assigns hés Agreement

wilhout the consent of Processer, the Agreement shall be bindin g upon the assignee, Bank wall
be informed of any such assignmenL

F. Notices, Any writlen notice under this Agreement wil be deemed received upon the earker of:
(0 actual recelpt or () fve calendar days after being deposited in the United States mai, and
addressed to the last atidress shown on the records of the sender,

G. Bankruptoy. If your business fails, including banksuptey, insoivency, or other suspension of
business operations, you must not sell, transfer, or disclose any materials that contain
Cardholder account numbers, personal information, or other Visa trensaclion information
to third parties. You must either return this information 1o Processor or provide acceptable
proaf of destruction of this information. You wil immediately notify Processor and Bank of
any bankruptey, receivership, insolvency or simitar action or proceeding initiated by or
against Merchant or any of its principals. You will include Processor snd Bank on the fist
and matrix of ereditors as filed with the Bankruptoy Court, whether or not & claim may exist
at the time of fifing, Failure to comply with either of these requirements will be cayse

for immediate termination or any other action avafiable to Processor and Bank under
applicable Rules or Laws,

H. Atlomeys’ Fees, Merchant wil be Table for and will indernify and reimburse Processor and
Bank for all attomeys’ fees ang other costs and expenses paid or incurred by Processor and
Bank or thelr agents in the enforcement of this Agreement, or in colecting any amounts due
from Merchant or resulting from any beeach by Merchant of this Agreement.

. Amendments. Bank and Processor may amend this Agreement at any ime upon nolica to you.
With regard to increases in existing fees, or imposition of new fees, except for any fee Increases
imposed by Discover Network, Visa, MasterCard, or a Debft Network, you may cancel the
Agresment f you object ta the fee changes In writing within 30 days. [l you do not object, and
continue to process for 30 days after receiving notice of the fee change, you will be deemed to
assent 1o the new fees.

J. Severabikty and Waiver. If any provision of this Agreement s itegal, the invalidity of that provision
will not affect any of the remaining provisions and this Agreement will be construed as 1 the
ilegal provision is not contained in the Agreement. Nefther the faithwe nor delay by Processor or
Bank 10 exerclse, or partia! exercise of any right under this Agreement wil operate as a waher
of estoppel ofsumrigru.norshalhmnendUisAgfeemenLAﬁwammbeﬁgned by the
wahing party.

K. Independent Contraclors. Processor, Bank and Merchant will be deemed independent
contractors and will not be considared agent, joint venture or pariner of the ather,

L. Employee Actions. You are responsible for your emplayees’ actions whie in Your empiayment.
M. Survival. Sections 4.A 4.8.6,78,9, 13.C.15,16.8, and 16.H will survive termination of
this Agreement.
N. Bank Contact. You may conlact Bank at the fofionwing address and telephone number;
Harmis Bank, NA
150 N. Martingale, Suite 900
Sehaumburg, [nois 0173

Initiats of Mercham__EL 8/




PAYMENTS

Mail, Telephone Order, & internet Merchant Addendum

IMPORTANT NOTICE: Visa and MasterCard have set a minimum standard requirement for accepting credit cards on the Internet. In order to
avoid a significant delay in the setflement of your funds, please ensure that your website has the following seven (7) items completed prior to the
commencement of your credit card processing:

Refund / Cancellation Policy

Privacy Policy

Terms & Conditions listed

Products & the Corresponding Piicing listed

128-bit SSL page(s) where personal and credit card information is obtained (usually provided by shopping cart or gateway)

Telephone Customer Service contact number

. Shipping & Handling method and shipping delivery time after the sale

URGENT!! You must contact your sales representalive immediately upon compleling the above 7 interne! processing requirements!

Noo kWD

FANUCTV ; g Révie (Pledse! SWET Ine 101 iois s sitturately 25 possible
Submit sample(s} of product brochure, promotional materials, catalogue, etc. How will product be advertised or promoted?

So athiched b bty

L%
if advertising on Internet, list website address: www._| d Secure £olutions. com

Preferred 23 character {or less) DBA identifier (appears on customers' billing statement)
(Tivisielclo [RIEfelefo 1oTalelo i i Tel [ T 1 1]

Lis{ name(s) and address{es) of vendor from which the product is purchased:
Prwmc\_f 5:'.&{0.\5’, LLC HJO"i LAI@J@J Df.'ue S 51"9. 93"; Flswnbd‘i NS 3423

" st name(s) and address(es) of third party or fulfillment organizations, or parties aside from your staff who will assist or participate with the
les, marketing, processing of orders, or shipping of merchandise:

Sce an-:ui w.er'

List geographical area(s) will the product be marketed and sold: USA
List carrier services that wilt deliver product__USPS

What is your return or refund policy;_See weheite

\
How does the customer order the product,_onliae

When you receive an authorization, how long before merchandise is shipped;_1-3 -i«ys

Do you parform recurring monthly biling? X" Yes ___ No 1f Yes, > Monthly ___Quarterly ___ Bi-annual ___Annual
Is your database collecting entire credit card numbers? _X _Yes __ No IfYes, are you PCi compliant? X Yes

No

This amendment is made by and between Harris, N.A,, Chicago, IL {'Bank’), and the undersigned *MERCHAN
BANK,

T" and subject to the approval of

WHEREAS: Bank Is engaged in the general barking business Including the purchase of Credit Card Transaclions from merchants and provide certaln services
refaled 1o the processing of Credit Card Transactions to MERCHANT, and

WHEREAS: MERCHANT desires to honor at this business location(s) Card Numbers presented in conneclion with the Mail O
uct/services {o customers; and

WHEREAS: BANK and MERCHANT has entered into Harris, N.A,, Chicago, IL (Bank?) ViSA/MasterCard Processing Agreement (‘Agreement’).

NOW THEREFORE, in consideralion of (he representations, covenants, and promises made herein, the parlies hereto agree to amend Agreement as follows:

rder{Telephone Order sale of prod-

1. MERCHANT agrees to use and retain proof of a iraceable delivery system as means of shipmen! of product to customer,
2.  MERCHANT agrees that transaclions will not be processed untit products are shipped to Cardholder. :
3. MERCHARNT agrees 1o a charge of $0.05 per AVS transaction(s) when applicable.
4. Agreemenl may be immediately lerminated by BANK if MERCHANT fails fo somply with any of the terms of 1his agreemen.
AGREED & ACCEPTED BY: DATE: _3/11/s4
UWNER / OFFICER Authorized Harris, N.A. Agent
Qﬂ-}'mmc! M Seérozz[ef
Print Name Print Name

Fivoist Payments is & 1egisterse ISOMRAEP tot Herrig Benk, N.A, Chicsga, IL. CYH_T1709E




ROLLING RESERVE AGREEMENT

THIS ROLLING RESERVE AGREEMENT is entered into by
and between BUYERS ADVANTAGE SOLUTIONS INC

having a p]ace of business at 2745 N FRONT ST, HARRISBURG, PA
17110

(“Merchant”) and Harris Bank N.A. (“Bank”).

WHEREAS as a condition for the provision of payment processing
services under the Merchant Processing Agreement (“MPA™),
Pivotal Payments Inc. and Bank require that Merchant enter into
this reserve agreement; and

WHEREAS Merchant wishes to receive such processing services;

NOW THEREFORE, Merchant and Bank agree as follows:

1, RESERVE ACCOUNT

1.1 Esiablishment. Merchant hereby agrees to deposit into a non-
interest bearing account maintained by Bank or Pivotal Payments
(the “Reserve Account”) an amount equal to 1¢ percent
(10.0 %) of each transaction processed under the MPA, Following
the 7% month of initial funding of the Reserve Account (and every
month thereafter) the 0.0 % in deposils generated from the 1*
month (and every month thereafter) may be released to Merchant,
if Merchant’s risk profile so warrants, as determined by Bank,

1,2 Additional Deposits. Based upon Merchant's processing
history and/or anticipated risk of loss to Bank, Bank may require
Merchant to deposit additional amounts into the Reserve Account,
or o furnish other security.

1.3 Deposits and Deductions. Merchant hereby authorizes Bank to
ACH to Merchant’s account monies due and payable to Merchant,
and to ACH funds due and payable to Bank in accordance with this
agreement.

Bank Name: Graystone Bank

Bank ABA Number: 031318907

Bank Account No.,: 1610020099

Account Name: IDSecureSolutions

1.4 Merchant hereby warrants {o Bank that Merchant shall
maintain its banking information current with Bank and shall
conduct its business affairs in accordance with the terms and
conditions of the MPA, and all applicable State, and Federal laws

MERCHANT

(lS‘l'gmf!ure)

ﬁtfmgd S 54 Lr’"@gc[aﬁ i fl‘ ga;rrlig 1
(Name and Title of Signor)
&f 30/ 9

(Date)

and regulations, as well as all operating rules goveming credit card
transactions.

2 TERM

21 Temm. This agreement shall be effective commencing on the
date of execution and continue in effect for a period coterminous
with the MPA, subject to Section 2.3 below.

22 Immediate Termination. Merchant’s failure to pay any
amount requested by Bank in accordance with this agreement will

result in the immediate termination of Merchant’s MPA without
advance notice.

2.3 Survival. Bank may continue to hold or deposit funds in the
Reserve Account after termination of the MPA, regardless of who
terminates the MPA. Upon such termination, Bank may retain
sufficient fands fo satisfy any and all processing fees, chargebacks,
damages, and any and all additional fees, fines, penalty amounts
and charges duc the Card Association, third-party suppliers or
Bank, Reserve Account funds will be held by Bank for a period of
not less than 186 days from the date of the last card transaction
processed under the MPA and a reasonable period thereafter
during which cardholder disputes may remain valid under
applicable Card Association rules, Bank will return the balance in
the Reserve Account to Merchant afier Bank reasonably
determines that the risk of chargebacks and other fees, expenses,
losses or liabilitics has ended and afier deducting ali amounts that
Merchant owes under this agreement, the MPA or any related
agregment.

3, GENERAL

This agreement constitutes the entire valid and legally binding
agreement between the parties portaining to the matter herein and
supersedes  all  prior  agreements, representations  and
understandings of the parties. This agreement shall be govemed
by and construed exclusively in accordance with the laws of the
State of New York whose courts shalt have exclusive jurisdiction.
If any provision of this agreement is held invalid or unenforceable
by any court of final jurisdiction, it is the intent of the parties that
all other provisions of this agreement be construed to remain fully
valid, enforceable and binding on ihe parties. In the event of a

conflict between this agreement and the MPA, the latter shall
prevail,

HARRIS BANK, N.A.

(Signature)

(Name and Title of Signor)

(Date)




{/a t . P IV‘-A_ TA I_ Merchant#:

B New Location [JAdditional Location [ Existing Location
PAYMENTE
Sales Code:
JSINESS INFORMATION
Name of Ownership Entity {Legal Name): Neme of Business (Doing Buslness As / Same as Signage):
Buyers Advantage Solutions INC MYFATSAVES668512501
Corporate / Biing Address: Location Address [Attach Additional Locations - No P.O. Box);
6301 Grayson Rd. #221 2745 N. Front St )
City:Harrisburg State: PA 2Zip: 17111 City: Harrisburg State; PA Zip: 17110
Telephone #: §66-851-2501 Federal Tax 1Dz | 5 [ & | 4 ol2ls!|8|s]|g]| Tlephone #:866-851-2501 Fax #: 717-307-3462
Web Addiess: http:/ipreview.myfatsavings.com/sitefindex.htmj | enal Addess: rschroeder@buyersadvantagesolutions.com
Have you been piaced on the ‘TMNF {Coasortium Merchant Negative File) or the CTMF Has merchant or any assoclated principal disclosed below filed bankruptey or been subject
(Combined Terminated Merchent File)? DOYes Mo to involuntary bankruptcy? ClYes Date:
H No
How long in present business? Years Must Choose One Mailing Address: Ml Corporate Address [ Location Address
Months 4 Attention: Ray Schroeder
Place of Legal Formation; BA Country of Primary Business Operations: USA
OWNERS OR OFFICERS (Ownership must be equal to or greater than 5080)
Tile: President Percent Gwnership: 100 %
Lest Mame: Schroeder First Name: Raymond Middle Initial: g Date of Birth: (mm/ddAyw): 05/24 /1981
Residence Address: g05 Dellinger Rd | % Mount Wolf State:pA Zi 17347
Residence Tel. No.: S5 #: US Gov't issued ID¥: ggca6645 Type of 1D: Country of citizenship
717-309-3245 164-62-2204 — - A DL if not US: USA
Expiration date: 5/25/09 .
Title: Percent Ownership: th
Last Name: First Name: Middle Initial: Date of Brih: {mm/ddAwy): / /
‘sidence Address: I City: . State: Zip:
.wsidence Te!l. No.: 85 & US Gov't issued ID#: Type of ID: Country of citizenship
- it not US:
Explration date;
BUSIN ESS'PROHLE ’ N . .- "SAL;ES:,PROI:_ILE L ) . )
Type of Ownership: Merchant Type: VisasDiscover Network/MasterCard Sales Profile (be accurate):
[ Sole Proprietorship O Partnership [J Assoc/Estates/Trusts [J Joint Venture [ Retail -
1 Government Ml Corporation {Privately Traded) 00 Corporation (Pubticly Traded) 0O Resteurant Card Swipe: o
O Medical or Legal Corp [0 Tex Exempt Org O Singls Member LLG j
O Mutti-Member LLC [J Civic Assoc [ Limited Partnership [ Poltical Org O Lodging Manual Key Entry with imprint, Cerd Present: %
O Other: O Service '
. . 0 Mo/T0 X

Type of Goods Sold: Product 'DISQO!!I_']I Club SIC Coxle: B lotemet Mait Order / Telephone Order; %
Do you currently accepl Visa/ Discovers Network/MasterCard? 0 Yes  #l No [] Home Based Internet: 100 w
Name of Current Processor; NJA 03 Gther Total 160%
Aversge C.C. Ticket Size: § 15.00 Average C.C. Monthly Volume: $ 29_41 Total Sales/mth: § 50,000
Each person certifies that the average licket size and sales volume indicated is accurate and agrees that any transaction of monthly vohume that exceeds either of the abave amounts could result in delayed and/or
withheld setliement funds.
TRADE./ BANK REEERENCES - I .
Name: Consumer Benefit Services, Inc, tontei: David Carlson
Address: 1620 Bond Street  Naperville, IL 60563 Phone Number: 706-369-5562
Name: Graystone Bank Contact: Lynn Wirrick
Address: 12 Market St. Harrisburg, PA 17101 Phene Number: 717-724-4657
ELECTRONIC DEBIT / CREDIT AUTHORIZATION o T o .
Merchant suthorizes Processor of Bank fo present Automated Clearing Hm.lsecredis,hmmtsdGleaﬂngHousedebi&s.u&emsefsotdeposwymwdmmard!mmmebﬂw.ingmmandtomd from any other scoount
for which Processor or Bank are authorized to perform suchfunc{im‘smdertmh‘aem‘amMWMWWWWthMWWmMathmemWmmmsﬁd
scoount concerming lease, renlal of purchase agreements for POS terminats and/or actompamying equipmént gnd/or check guarentee fees and amounts g far Suppbes and materials. Ths Aulomated Clearing Hotse suthorization cannot
be revoked untl all Merchant obfigations under this Agreement arg satished, and Merchant gives Cynergy Data writlen notice of revocation. INVESTISATIVE/CONSUMER REPORT: an imvestipative or consumer report may be made in
cormection wih eppécation PAechant authorires Bank or any of its sgents to fvestigate the reterences pronvided or any other statemens of data obtgined fram Merchal

nt, trom any of the imdersigned indsidual eredt of finangial
“onsibity. You have a rght, upon vitlen request, La a complets and acourate distiosure of the natire snd scope of the knvestigation requasted.

A voided Bank Neme: Graystone Bank Tlephone #: 747.724-4657 ame on DDA Awoount My FatSavings
check from - ; e . o
this account Al 6059 Allentown Blvd. Ste. 308 “ Hummelstown St pp %' 17036

must be E— DDA
attached. M. (0 {3 (1 (3 (1819 |0 1(7 | (11611170 1012170 0 (8 (4

DCYN11/08/APP Pivotal Payments is a registered ISO/MSP for Hamis Bank, NA, Chicago, IL.
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RATES

Visa/Discover Network/MasterCard Standard Retait & High Risk Retail Rates Maii/Phone/internet/ Touchtone Rates
rchant Chooses to Accept the Following: Merchant Chooses 1o Accept the Following:
visa CKCD Discount Rate: % | MC CKCD Discount Rate: % { Visa CKCD Discount Rate: 2,50 % | MC CKCD Discount Rate: 2.50 =
Visa C.C. Discount Rate: % | MasterCerd C.C. Discount Rate: ty | Visa C.C. Discount Rate: 2.50 % | MasterCard C.C. Discount Rate:  2.50 %
VYS/MC MILD Qualified: (+) % | VS/MC Non Qualified: (+) B | V8/MC MID Quatified: {+) 0.75 & | VS/MC Non Qualfied; (+) 077 @
Discover Network Discount Rate: % | AMEX Discount Rete: % | Discover Network Discount Rate: 2,44 9% | AMEX Discount Rate: NIA @
Fees: Fees:
VS/MC Transaction Fee: Per ltem | VS8/MC Transaclion Fee: 0.30 Perttem
Non-Bankeard Transaction Fee: Peritem | Non-Bankcard Transaction Fee: 0.30 Peritem
Statement Fee: Monthly | Statement Fee: 9.95 Monthy
Online Reporting Service: Monthly | Ontine Reporting Service: 5.00 Monthly
Monthly Minimum: Monthly | Moanthly Miimum; 20,00 Monthly
Debit (PIN-based) Transaction + Network Fees; Peritem | MO/TO/Internet Surcharge; 0.05 Per ltem
AVS Surcharge: Per ftem | AVS Surcharge: 0.05 Perltem
EBT Transaction Fee: Peritem | Batch Fee: 0.00 Per Batch
EBT Statement Fee: Monthly | AMEX Monthly Service Fee: $5.95 (only Ecomm/MOT0)
Batch Fee: Per Batch | Gateway Fee:
Terming! Protection Plen: Monthly | Other (please specify);
Merchant Club: Monthly :
Other {please specify):
PCI* AND PAYMENTS APPLICATION COMPLIANCE
1. Doyoustore credi card numbers? Jif Yes  [J No [ 10on't Know
 nahtpey st s e . W Jega o oo
: o o WILL BE PERMITTED.
3, i yes, please provide name & version #: Verifi A Bst of valid opplications s evatable ot:
o2 10 per LP, per moxth (Ecomm end MOTD T sppicablz) s $6 pec MID-foc Retal snd MOTO 7 epplcable per morth, Y peseaUTtyStEndards.ong

GUARANTY

As a primary inducement 1o Processor erd Bank 1o enter into this Agreement, the undersigned Guarantor(s), by signing this Agreement, joinlly and severaly, unconditionaly and krrevocably, parsonally guaranty
the contirwsing full and faithful parfoermance and payment by Merchant of each of ts/thelr duties Brd obligations 1o Processor and Bank under this Agreement or ary other sgreement currently In effect of In
the future entesed Inta between Merchant or its principals and Processor of Bark, 88 such agreements now exist or are amended from time to time, with of Withowt, notice. Guarantor(s) understands further that
Processor or Bank may procesd directly against Guaranior(s) withoul first exhausting thelr remedies againg any other person or entity responsitle (o 1 or any security held by Processor and Bank, or Meichant.
This guaranty witl nel be discharged or effected by the death of the undersigned, wii bind al beirs, sdministrators, representalives snd ssigns, and may be enforced by or for the beneft of eny successor of

Processor and Bank Guarantor(s) understand that the inducement 1o Processor end Bank to enter into this sgrezment ks consideration for the puarenty, end that this guarsnty remains in full force and effect even
f the Guarentor(s) receive no additional benefit from the guaranty,

#1 ad S, Chroeder #2

Name of Pe: { Guarantor (please prinl) : Nama of Co-Petsonal Gua_rarﬂor {please print)
7411-// J’M oo 3/ J'é/o‘? . Date:
Signatuire {mm/adfyyyy) Signature (mmvddfyyn)

AMERICAN EXPRESS

By slgning balow. I represent that the infarmation | have pravided on this appication is complete and sccunste and | authorize American Express Treve) Related Senvices Comparyy, Inc. ("American Express”) 1o verify
the inforrnation on this appication and to receie and exchange information abowt me, inchiding, requesting reports from consumer reporting agencies. If | ask American Express whether of not a consumer report
was retquested, American Bxpress will tell me, end if American Express received a report, American Bxpress will give me the name arﬂaddr&esofﬂwammmm‘edllundemmmmtuponﬁnwﬁmn Express’
approval of the business entiy indicated above to eccept the Ametican Expre&sCa:d.ﬂwTarn'sandCmﬂmwmmnmmmmmmmammmjmbemuombusinessenl.ity
glong with & welcome letter. By accepdng the American Express card for the purchase of goods andfor services, you agree 10 be bound by the seid Terms end Conditions.

Chetkone: O Reted=$0.10 Trans Fee + 0.30% CNP downgrade (3 Services, Wholesale & aff other = $0,15 Trans Fee

Signatwre Date:

FOR ALL BUSINESSES < BUSINESS RESOLUTION . .

Each person signing belotw on behal of the business designated on this Applcation [Merchant”) tertifies that he/she: (i) hes due authority to enter into this sgreement and bind the Merchant; (&) has mam. suppfed
and reviewed al information submitted along with this Application and agreed to the rites Fsted on this Application; and () has received and read the sliached Merchant Processing Agresment and Merchant Oparating

Guide before signing. Merchan agrees fo be bound by the provisions stated within this Applcation, the Merchant Processing Agreement and the Merchart Opetating Guide. Any urdaters! change in the printed fems
shial be noll and void, unless approved in vriling by an oieer of the Bank endfor Processor,

Buger's Muysluge Selutions, Tne, _clby Myt Sevis At PBLL oue: 316,425

(mm/dd/yyyy)

rint Legal Name of MerChant Business #1 From Appcation - Signature (mm/ddAyn)
Date: Date:
Accepted by Pivotal Payments, Inc. {mm/od/yyyy) #2 From Applcation - Signalure {mm/dd/yyyy)
Date: Date:
Accepled by Processor (mm/ddAyyy) Accepled by Harris Bank, NA, Chicago, iL (men/ddyyyy)
DCYN11/08/APP Puivotal Payments Is a registered 1SO/MSP for Harris Bank, N.A., Chicago, IL.
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ROLLING RESERVE AGREEMENT

THIS ROLLING RESERVE AGREEMENT is entered into by
and between Buyers Advantage Solutions INC

3

having a place of business at 2745 N. Front Si.,, Hamisburg, PA, 17110

(“Merchant”) and Harris Bank NLA. (“Bank”).

WHEREAS as a condition for the provision of payment processing
services under the Merchant Processing Agreement (“MPA™),
Pivotal Payments Inc. and Bank require that Merchant enter into
this reserve agreement; and

WHEREAS Merchant wishes to receive such processing services;

NOW THEREFORE, Merchant and Bank agree as follows:

1. RESERVE ACCOUNT

1.1 Establishment, Merchant hereby agrees 1o deposit into a non-
interest bearing account mainfained by Bank or Pivotal Payments
(the “Reserve Account”) an amount equal to 20 percent
20.0 %) of each transaction processed under the MPA. Following
the 7% month of initial funding of the Reserve Account (and every
month thereafier) the 200 % in deposits gencrated from the 1¥
month (and every month thereafter) may be released to Merchant,
if Merchant’s risk profile so warrants, as determined by Bank.

1.2 Additional Deposits. Based upon Merchant's processing
history and/or anticipated risk of loss to Bank, Bank may require
Merchant to deposit additional amounts into the Reserve Account,
or to furnish other security.

1.3 Deposits and Deductions. Merchant hereby authorizes Bank to
ACH to Merchant’s account monies due and payable to Merchant,
and to ACH funds due and payable to Bank in accordance with this
agreement,

Bank Name: Graystone Bank

Bank ABA Number: 031318907

Bank Account No.:; 1610020081

Account Name: MyFatSavings

1.4 Merchant hercby warrants to Bank that Merchant shall
maintain its banking information current with Bank and shall
conduct its business affairs in accordance with the terms and
conditions of the MPA, and all applicable State, and Federal laws

MERCHANT

fSignaZre)
a _Sehroudsr Prrs et

Name and Title of Signor)
'j//! sfod

(Date)

and regulations, as well as all operating rules governing credit card
transactions.

2 TERM

2.1 Term. This agreement shall be effective commencing on the
date of execution and continue in effect for a period coterminous
with the MPA, subject to Section 2.3 below.

2.2 Immediate Termination. Merchant's failure to pay any
amount requesied by Bank in accordance with this agreement wiil

result in the immediate termination of Merchant’'s MPA without
advance nofice.

2.3 Survival. Bank may continue to hold or deposit funds in the
Reserve Account after termination of the MPA, regardiess of who
terminates the MPA. Upon such termination, Bank may retain
sufficient funds to satisfy any and all processing fees, chargebacks,
damages, and any and all additional fees, fines, penalty amounts
and charges duc the Card Association, third-party suppliers or
Bank. Reserve Account funds will be held by Bank for a period of
not less than 180 days from the dale of the last card transaction
processed under the MPA and a reasonable period thereafter
during which cardholder disputes may remain valid under
applicable Card Association rules, Bank will return the balance in
the Reserve Account to Merchant after Bank reasonably
determines that the risk of chargebacks and other fees, expenses,
losses or liabilities has ended and afer deducting all amounts that

Merchant owes under this agreement, the MPA or any related
agreement,

3. GENERAL

This agreement constitutes the entire valid and legally binding
agreement behween the parties pertaining to the matter herein and
supersedes all  prior agreements, representations and
understandings of the parties. This agreement shall be governed
by and construed exclusively in accordance with the laws of the
State of New York whose courts shall have exclusive jurisdiction.
If any provision of this agreement is held invalid or unenforceable
by any court of final jurisdiction, it is the intent of the parties that
all other provisions of this agreement be construed to remain fully
valid, enforceable and binding on the parties. In the event of a

conflict between this agreement and the MPA, the latter shall
prevail.

HARRIS BANK, N.A,

(Signature)

{Name and Title of Signor)

{Date)




Merchant Processing Agreement

Tris Merchant Processing Agreement (CAgreement”) s entered into on the Effective Dete defined

ion 13.A, below, between the business indicated on the Merchant Applcation ("Meschant”
« you?), Cynergy Deta, LLC and Fivolal Payments inc. (colectively “Processor], Pivotal
Payments Inc. (S0 and Hamis, NA ("Bank’).

Recitals

Merchant desires to accept Debil Cards and/er Other Cards, as indicated on the Merchant
Application, validly issued by members of Discover? Network, Visa USA, Inc. (Visa™) and
MasterCard Intemational, Incorporated (“MasterCard™). “Oebit Card” means all Discover

Network Visa or MasterCard cards issued by a non-U.S. bank. a Discover Network, Visa or

MasterCard card that accesses a consumer's asset account withén 14 days alter purchase, including

bul not kmted ta Discover Network, Visa or MasterCard issued stored value, prepald, payroll, EBT,

gift, and consumer check cards, and debit cards validly issued by tha debit card networks indicated
in Section 4.G belew ("Debit Networks™), such as on-fne (PIN-based) cards, *Cther Cards” means
et cands issued by a non-U.S, bank and all Discover Network, Visa or MasterCsrd cards other than

Debit Cards, including but not Emited to business and consumer credt cards and business debt

cards. The category of card acceptance you have indicated on the Merchant Application wil

collectively be refemred 1o as "Cands”. Bank, and Processor desire to provide Card processing
services 1o Merchant. Therefore, Merchant, Processor sk Bank agres as follows:

Terms and Conditiotis

1. Honoring Cards, )

A Wihout Discrimination. You will henor, without discrimination, ary Debit Card and/or Other
Card, as indicated by you on the Merchant AppEcation, propery tendered by a Cardholder.
“Cardholder™ means a person presenting a Card and purporting to be the person in whose
name the Card 15 issued. i you elect to accept only one of the card acceptance categories bul
later submil a Usnsaction from a card in e different category, you agree that Processor and
Bank may process the transaction and assess the appropriate fee, and thal &lf terms of this
Agreement will apply to that trensaction. You will not establish 8 minimum or maximum transaction
amount as a condttion for honoring a Card, Cardholders wil be entitled to the same services sand
return privileges you extend to cash customers, and you wil not impose any special conditions
{unless parmitted by the Card Associations) in connection with the acceplance of a Card. "Card
Association” means Visa, MasterCard, Discover Network, American Express, Japanese Credit

preau, and/or a Debit Network, s appicable.

ts. Cardholder [dentification. You wilt identify the Cardholder and check the expiration date and
skgnature on each Card. You will not honor any Card if: () the Card has expired; () the
signature on the sales draft does not correspond wilh the signature on the Card; Gil) the
account numbes embossed on the Card does not match the account number on the Card's
magnetlic strip (as printed in electronic form} of the account number is fisted on a cument
Hlectronic Waming Bulistin file. You may not require a Cardholder to provide personal information,
such as a home or business telephone number, a home or business address; or a driver's ficense
number a5 a conditen for honoring & Card unless permitied under the Laws and Rukes (defined
in Section 14, below). You may not require a Cardholder 1o complete a posteard or similar device
that inctudes the Cardholder's account number, Card expiration date, signature, of any other Card
account date in plain view when maled.

C. Card Recovery. You wil use your reasonabie, best efforts to recover any Cand: (1) on Visa Cards
¥ the printed four digits above the embossed account number da not malch the first four
dighs of the embossed account numbey; () if you are advised by Processor or Bank (or a
designee) Lhe issuer of the Card or the designated voice suthorization center to retain it; @ i
you have reasonable grounds 10 believe the Card is counterfert, freudutent or stolen, of nat
authorized by the Cardnolder; or (V) for MasterCard Cards, the embossed account numbes,
indent printed account number and or encoded account number do ot ageee or the Card
does not have a MasterCard hologram on the lower night corner of the Card face.

D. Surcharge. You will not add any amoun! to the posted price of goods or services you offer es
a condition of paying with a Card, exoept as petmitted by the Rutes. This paragraph does not
prohibit you from offering a discount from the standard price to induce a person to pay by cash,
check or similar means rather than by using 8 Card.

E Retum Policy. You will preperdy disclose to the Cardholder at the time of the Card transaction
and in acoordance with the Rules, any Emitation you hava on accepting retumed merchandise.

F. No Claim Against Cardhoider. You will not have any claim against or right to recsive payment
from a Cardholder unless Processor and Bank refuses to accep! the Sales Dreft (as defined in
Section 3} or revokes a prior acceptance of the Sales Drafl after receipt or a chargeback or
otherwise. You will not accept any payments from a Cardholder relaling to previous charges for
merchandise or services inchuded in a Sales Draft, and if you receive any such payments you

mplly wil remil them 1o Processor and Bank

(. Disputes With Cardholder. All disputes between you end any Cardholder relating to any Card
transaction v be setlled between you and the Cardholder, Neither Processor or Bank bear
arty responsioity for such transactions.

DCYN11/0B/APP Pivotal Payments is a registeced 15O/MSP for Harris Bank, NA., Chicago, 1t

2, Authorization.

A, Required on af Transactions. You w4l obtain a prior authorization for the total smount of a
transaction via electronic tenminal or device before completing any iransaction, and you will not
pracess any transaction thal has not been authorized. You wAl follow ary instrustions received
during the autherization process. Upon recelpt of authorizalion you may consummate only the
transaction authorized and most note on the Sales Draft the autherization number. Whese

authorization is obtained, you will be deemed to wamant the true identity of the customer as
the Cardholder.

B. Effect. Authorizations ere not a guarantee of acoeptance or payment of the Sales Drafi
Authorizations do not waive any provisions of this Agreement or otherwise validate a fraudulent
transaction or a transaclien involving the use of an expired Cand.

C. Unreadeble Magnetic Stripes. When you present Csrd transactions for authonzation
electronically, and if your terminal is unable to read the magnetic stripe on the card, you will
obtain an imprint of the card and the Cardholder's signature on the imprinted draft before
presenting the Sales Orafi to Processor and Bank for processing, Failure to do so may resutt
in the assessment of a transaction surcharge on non-qualifying transactions.

3. Presentment of Sales Drafts,

A Forms. You wil use 3 Sales Draft ("Sales Draft™) o other form approved by Processor and
Bank to document each Card transaction. Each Sales Drafl wit be legibly imprinted with: ()
merchant’s name, kecation and account number; (i) the information embossed on the Card
presented by the Cardholder (either electronically or manually, and truncated, i applicable):
(i) the date of the transaction; () a brief deseriplion of the goods or senvices invoived); (V)
the transaction sutharization number; () the tolel amount of the sale including any applcable

texes, or credit transaclion; and (vi] adjacent 1o the signature ne, 8 notation that 2 sales are
final, if spplicable.

B. Signatures. Sales Drafts must be signed by the Cardholder unless the Catd trensaction is a
valid mailftelephone order Card transaction, or PIN-based Debit Card transaction, which fully
complies with the requirements set forth in this Agreement. You may not reguire the Cardholder
10 sign the Sales Draft before you enter the final wransaction amount in the Sales Draft

C. Reproduction of Information. If the feliowing Information embossed on the Card and the
Menchant's name is not legibly imprinted on the Seles Draft, you wil legibly reproduce on the
Sales Draft before subméting it to Processor and Bank: (7) the Cardholder's name: () account
number (Iruncated, i applicable): (i) expiration date and () the Merchant's name and place
of business. Additionally, for MasterCard transactions you will legioly reproduce the name of
the Bank issuing the Card 85 il appears on the face of the Card,

D. Dedivery and Retention of Seles Drafis. You wil defver a complate copy of the Sales Draft or
credil voucher 1o the Cardholder at the time of the transaction. You wil retain the “merchant
capy” of Lhe Sales Drafl or credtt memorandum for 8t least 3 years fofowing the date of
completion of the Card Lransaction (or such longer period as the Rules requing).

E. Elecironic Transmission. In using electronic authorization and/or data capture senvices, you wil
enter the data related to a sales or creditransaction into 8 computer termina! or magnetic stripe
reading termingl no later than the close of business on the date the trensaction is compleled
(unless olherwise permitied by the Rules). Fature 10 do s0 may resuit in the assessment of a
transaction surcharge on non-qualifying transactions. If you provide your own electronic termins!
or smitar device, suth terminals must meet Processor's and Bank's requirements for processing
transactions. Information regarding a sales or credd transaction trensmitted with a compister or
magnetic stripe reading terminal wi be transmitted by you to Processor and Bank or their agent
in the form Frocessor and Bank from time to time specifies o as required under the Rules, if
Processor or Bank requests a copy of a Sales Draft, credit voucher or other transaction evidence,
you vl provide it within 24 howrs folowing the reguest

&, Deposit of Sales Drafts and Funds Due MerchanL

A Deposit of Funds.

i Deposits, You agree that this Agreement is a conlract of financial sccommodation within
the meaning of the Bankruptey Code, 11 US.C § 365 as amended from lime to time.
Subject to this Section, Bank will deposit to the Designated Account (defined in Section
6 below] funds evidenced by Sales Orafis (whether evidenced in waiting or by electroric
means) complying with the terms of this Agreemeant and the Rules and wil provide you
provisional credil for such funds (ess recoupment of any crede(s), adjustments, fines,
chargebacks, or fees). You understand and agree that Bank may withho!d depostt and
payment 10 you witholt notice until the expiration of any chargeback period for: 8) mail
order, felephone order, or Intemet trensactions on Cards issued by non-U.S. finangal
instiutions, end b) i Processor or Bank determine, in thedr sole and reasonable discretion,
that a transaction or batch of rensactions poses a risk of foss, Neither Processor nor Bank
are responsibie for any losses you may incur, ncdluding but not timited to NSF fees, due to
such delayed deposit of funds. You acknowledge that your obligation to Processor and
Bank for all amounts owed under this Agreement arise out of the same Wransaction as
Processor and Bank's obligation to deposit funds to the Designated Account
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ii. Provisiona! Credit. Not withstanding the previous sentences, under no circumsiance will
Processor or Bank be responsible for processing credits or adjustments related to Sales
Drafis not originally processed by Processer and Bank. All Sales Drafts and deposits are
subject 10 audit and final checking by Processor and Bank and may be adpsted for
inacouracies. You acknowledge that alt credits provided 1o you are provisional and
subject to chargebacks and adjusiments: ([} in accordanca with the Rules; (i) for any of
your obligations to Processor and Bank; and (§) in any other situation constituting
suspected fraud or e breach of this Agreement, whether or not a transaclion is charged
back by the Card issuer, Processor and Bank may elect to grant conditional credit for
individual or groups of any funds evidenced by Sales Drafts. Final credit for those
conditional funds wall be granted within Processor and Bank's sole discretion,

i Processing Limits. Processor end Bank may impose & cap on the volume and ticket
amount of Sales Drafls that they will process for you, as indicated to you by
Processer and Bank. This limit may be changed by Processor and Bank upon written
notice to you.

B. Changebacks. You are fully liable for aj transactions retumned for whatever reason, othenwise
known as “changebacks”, You will pay on demand the value of all chamgebacks. Authorization
is pranted to offset from incoming transactions and to detil the Designated Account, the
Reserve Aocount (defined in Segtlon 7, belowd of any other account held at Bank or at any
other financial institution the amount of all chargebacks. You wil fully cooperate in complying
with the Rules regarding chargebacks.

C. Excassive Activity, Your presentation to Processor and Bank of Excessive Activity will be a
breach of this Agreement and cause for immediate termination of this Agresment “Excessive
Activity™ means, during any monthly period: () the dollar amount of chargebacks and/or
retrieval requests in excess of 16 of the everage monthly doltar amount of your Card transactions:
(#) sales aclivity that exceeds by 25 % of the dofar volume indicated on the Application; or
(@) the doftar amount of retums equals 20% of the average manthly dofiar amount of your
Card transacfions. You authorize, upon the occuimence of Excessive Activity, Processor and
Bank to take any action they deem necessary including but not limited to, suspension or
termination of processing privileges of creation or maintenance of a Reserve Account in
accordance with this Agreement

D. Credit

i. Credit Memoranda. You wil Issue a credit memorandum In any approved form, instead
of making a cash advance, a disbursement or a refund on any Card wrensaction. Bank
wil debit the Designated Account for the tote! face amount of each credit memorandum
submitted to Bank. You will not submit a credit relating 1o any Sales Draft not originaly
submitted to Bank, nor wAl you submit & credit that exceeds the amount of the ariginal
Ssles Dmft You will within the time period specified by tha Rules, provide a credit
memorandum of credit statement for every retum of goods of forgiveness of debt for
senvices which were the subject of 8 Cerd transaction

ii. Revocation of Credit Protessor or Bank may refuse to accept any Sales Drafl, and
Processor and Bank may revoke prior scegptance of a Sales Draft in the following
dreumstances: () the transaction giving nise 1o the Seles Draft was not mada in
compliance with this Agreement, the Laws or the Rules; {b) the Cardholder disputes
his kabiity 10 Pracessor and Bank for any reason, incuding but nol Emited to a contention
that the Cardholder did not receive the goods or senvices, that the goods or senvices
provided were not es ordered or pursuant to those chargeback rights enumerated in the
Rules; or () the transaction giving risa to the Sales Dreft was not direclly between you
and the Cardholder. You will pay Processor and Bank any amount previously credited to

you for a Sales Draft not accepted by Processor and Bank or where accepted, is revoked
by Pocessor end Bank

E. Reprocessing. Mot withstanding any suthorization or request from a Cardholder, you will not
re-enter of reprocess eny transaction which has been charged back,

F. tviiscellareous. You will not present for processing or credit, directly or indirectly, any Lransaction
not originated as a result of a Card transaction directly between you and a Cardholder of any
transaction you kncw or should know te be fraudufent or not authorized by the Cardholder. You
wil not sell or disclose o third parties Card account information other than in the course of
performing your cbkgations under this Agreement.

G. Debit Card Processing.

L “Debit Networks™ means those debil card networks accepled by Processor, including bul

not imited to the following organizations and their successors: Star, NYCE, Pulse, [nterlink,
AFFN, Alaska, Jeanie, Accel, and Mongy Swtion.

i. Credtt Refunds. You will atiempt to setlle in good faith any dispute between you and a
Cardholder invohving & transaction. You will establich a fair, consistent poficy for the
exchange and retum of merchandise end for the ediustment of amounts due on Debk
Card sales. You wil promptly infliate a refund to the customer (which may be made in
cash, by an adjusiment daft or with 8 check of cashier's check, es permitled by the
Rules) whenever you determine that 2 Debi Card ransaction should be canceled of
reversed.

Pivotal Paymenis is a registered ISO/MSP for Harris Bank, N.A, Chicago, IL

ii. Adjustments. Except as the Debit Networks may permit, you wil not make any cash
refunds or payments for retums or edjustments on Debit Card trensactions but will
instead complete an adjustment form provided or approved by Processor. The Debi Card
Sales Draft for which no refund or relum wil be accepted by yob must be dlearly and
canspicuousty marked (ncluding on the Cardholder's copy) as “final sale” o “fo retum”
and must comply with the Rules.

vi Error Resolution, You wai refer Debit Card Cardhoiders with questions or problems to the
instiwtion that issued the Debit Card. You wil conperate with Processor and with each
applicable Debit Network and its olher members to resoive any alieged ermors refeting to
transactions, You wil permit and wil pay all expenses of periodic examination and audil
of functions related 10 each Debit Network, at such frequency es the applicable Debit
Network deems appropriate. Audits wil meet Debit Network standards, and the results
will be made avaiiable 10 the Debit Network.

5, Other Types of Transactions.

A Mail/Telephone Order. Processor and Bank caution against mail orders or telephone arders of
any transagtion In which the Cardhelder and Card are not present ("mal/telephone orders™)
due to the high incidence of customer disputes. You will perform AVS and cbiain the expiration
dae of the Card for a mal/telephone order and submit the expiralion date whan obtaining
authorization of the Card transaclion. For mail/ telephone order Lransactions, you will type or
print legibly en the signature fine the follewing as applicable: telephone order or “TO" or mal
arder or "MO™ You must promptly notify Processor and Bank if your retall‘mat ordesAelephone
order mix changes from the percentages represented 1o Processor and Bank in the Merchant
Appication Processor and Bank may cease accepling malitelephone order transactions, of
Tk fis scceplance of such {ransactions, o increase Wheir fees, o terminate this Agreement, or
impose a Reserve Account (defined in Section ZA), if this mix changes. You may not deposit
a malielephone order Sales Drafi before the product is shipped.

B. Recurring Transactions. For recurming transactions, you must obtain a written request from
the Cardholder for the goods and services to be charged to the Cardholders account, the
frequency of the recurring charge, and the duration of time during which such charges may
be made. You vdll not complete any recuming transaction after receiving: () a cancetlation
notice from the Cardhokder () notice from Processor or Bank, of (1) a response that the
Card is not to be honored. You must print legibly on the Sales Drafl the words “Recurring
Transaction”.

C. Multiple Sales Drafts. You wil include e description and total amount of goods and services
purchased In a single \ransaction on a single Sales Draft or transaction record, undess (1)
partiaf payment is entered cn the Sales Draft or transaction record and the balance of the
transaction amount is pakd in cash of by check et the time of transaction, or (i) a Sales Dreft
represents an advance depost in & Cerd transaction completed in accordance with this
Agreement and the Rules.

D. Partial Completion.

I Prior Consent. You wi not accept for payment by Card any amolnt representing a
deposit or partal payment for goods of senvices to be delivered in the future without the
prior waitien consent of Processor or Bank. Such consent will be subject to Bank's final
approval. The scceptance of a Card for payment or partial payment of goods of services
to be defivered in the future without prios consent will be deemed a breach of this

Agreement and cause for immediate termination, in addition 10 any other remedies
available under the Laws or Rules.

B Acceptance. If you hawe obtained prigr written consent, then you wil complete such Card
transactions in sctondance with the terms set fonh in this Agreement, the Rules, and the
Laws. Cardhoiders must execute one Sales Draft when making a deposi with a Card and
a second Sales Drafl when paying the batance. You wil note upon the Sales Draft the
wonds “depost” o “batance” as appropriate, You will not depostt the Sales Draft labeled

"batance” untd the poods have been defivered to Cardhalder or you have fully performed
Lhe services.

E Rsture Delivery. You wil nol present any Sales Draft of other memorandum to Bank for
pracessing (whether by electionic means or othenwise) which relates to the sale of goods
or services for future delivery without Processor of Bank’s prior written autharization. Such
consent will be subject to Bank's final approval. If Processor or Bank have given such
consen, you represent and warmant to Processor and Bank that you will not rely on any
proceeds or credit resutting from such transactions 1o purchase or furnish goods or services.
You wil maintain sufficient working capital to provide for the defivery of goods or services at
the agreed upon future date, independent of any credR or proceeds resuting from sales drefis
of alher memoranda taken in connection with future delivery transactions.

F. Beclronic Cominerce. You may process electronic cammerce (ECY) transactions only if you
have so indicated on the Application, and only if you have obtained CD's consent. H you subwi
EC transactions wihout such consent, Processor may immedistely terminate this Agreement If
you have indicated on the Appleation that you wil be submitting EC trensactions, you acknowh
edge that you have received a copy of the Visa Cerdholder Information Secusity Program
("CL5P7) manual K you present EC wransactions, such transactions must comply with the CiSP
requirements and all other applicable Rules and Lew. You understend that transactions
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pracessed via EC are high sisk and subject 1o a higher incidence of chargebacks. You are
Fable for 81 chargebacks and kosses related to EC transactions, whether or not; §) EC transactions
“avg been encrypled: and i) you have oblained consent 10 engage in such transactions.

wryplion is nat a guarantee of payment and vl not walve any provision of this Agreement o
othenwise validete a freudulent Lransaction. You must offer Cardho'ders a secure transaction
method, such as Secure Sockets Layer (SSL) or 3-D Secure. All communication costs related 1o
EC transactions are your responsit®ty, You understand that Processor will not manage the EC
telecommunications ink and thal it Is your responsibiity to manage that Enk Afl EC transactions
wi be settled by Bank into a depository instaution of the United States in U.S. cumency.

1 Requiremenits. For goods 1o be shipped on EC transactions, you may obtain authorization
up to 7 calendar days prior to the shipment date. You need not to obtzin a second
authorization if the Sales Draft amount is within 1585 of the authorized amount, provided
that the additional amount represents shipping costs. Further, your web site must contain
all of the following information: a) complete description of the goods or senvices offered,
b) returned merchandise and refund policy, ¢) custemer senvice contact, including
electronic maf addness and/or telephene number, d) tansaclion cumency (such as US,
or Canadian dollars), €) export of legal restrictions, if knerwn, ) defivery pokcy, consumer
data privacy poficy. g) your security method for transmission of payment data, and h) the
Msa flag symbel in {ull color. I you store cardhotder account numbers, expiration dates,
and other personal cardholder data in a database, you must follow Discover Network,
Visa end MasterCard guidelines on securing such data. You shall immedistely notify
Processor of any suspecied of confimmed loss of theft of any transagtion information. In
addition, you must provide reasonable access to Discover Metwork, Visa, MasterCard, a
Debit Network or independent third party to verify your abifty to prevent future security
breaches in a manner consistent with the requirements of any Rule.

iL. Cardholder Information Security, You agree that you are, and will remain, fully complant
with the Payment Card Industry Data Security Standard required by Discover Network
and the Card Assogiations, inctuding bt not limited to undertaking the required annua!
of quarierly self-assessmenis and Web infrasiructure scans, as appropriate, I you
accept EC transactions, you must: install and maintain a working network firewall 1o
protect date accessible via the Inlemet; keep security patches up-to-date; encrypt
stored data and date sent over open networks; use and update entivirus software;
restric! access to data by business "nesd-to-know"™; sssign & unigue 1D to each person
with computer access 1o data; not use vendor-supplied defaulis for system passwords
and other securily parameters; lrack access 10 data by unique |D; regudarly test security
systems end processes; maintain a policy that addresses information security for
empioyees and contactors; and restrict physical access to cardholder Information.
When outsourcing adminisiation of information assels, networks, or data you must
retain legal control of proprietary informalion and use kmited “need-to-know”™ access to
such assels, networks of data. Further, you must reference the protection of cardholder
information and compliznce with the Visa CISP Rules in contracls with other service
providers. You agrea to indemnify and reimburse Processor and Bank immediately for
any koss, liablity, assessment o fing incurred due to your breach of this Section.

G. Amedican Express, and Diners Club Transaction. Upon your regquest, Processor and Bank will
prrade authorization and/or data capture sendce, for Diners Club and American Express
trensaclions. By signing this Merchant Agreement, Merchant agrees to abide by the terms and
conditions of Diners Club and American Express. | understand that the Diners Club Agreement
will be sent to he business enlity indicated on this applcation. By accepting the Diners Club
card for goods and/or services Merchant agrees to be bound by the terms end congitions of
the Agreement Processor and Bank are not responsible for funding such transactions. Initial
setup fees may apply.

H. Cash Advances. You wil not deposil eny transaction for purpose of cblatning or providing a
cash advance. You agree that any such deposil shali be grounds for immediate termination.

. Prohibited Transactions. You wi not accept or depostt any freudulent transaction and you may
not, under any crcumstances, present for depostt directly or indiredlly, a ransaction which
originated with any other merchant or any other sotrce. You will not, under any Circumstencs,
engage in any Lransaction prohibited by the Rules or depostl telemarketing transactions Unless
you obtain Bank or Processor’s prior waitten consent. Such consent wil be subject to BanK's
final approval. If you process any such transactions, you may be immediately temminated and
Bank may hold funds and/or require you to establish a Resenve Account Further, you may be
subjedt to Discover Network or the Card Association reporting requirements. You will not:
accept cash, checks or other negotisble items from any Cardholder and forward a credit
thvough Discover Network or any Card Associalion or Debil Network (Le,, as a purported pay-
ment or depasit to an account maintained by the Cardholder): forward any transaction of Inftiate
any reversal of a transaction that did no! originale between you and the Cardholder; complete

v transaction Lhat you know or should have knovan to be fraudulent or riot aithorized by the
,rdholder; accept any Debit Card in payment for any legal senvices or for expenses related to
the defense of any crime fother than a traffic viclation), or any domestic relations matter where
senvices or expenses are furnished a person whose name is nol embossed on the Debit Card
or any bankrupley, insolvency, or other proceeding affecting the creditors of any Cardholder,
present for processing a transaction that does not represent a sale of goods or service directly
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between Cardholder and you. You Wit fully cooperate with Processor, Disoover Network and
vilh each Card Association in the event that Processor, Disoover Network or any Card
Association determines that there is a substantial risk of fraud anising from your access to
Discover Network and the Card Association, You vill take whatever actions Processor, Discover
Newrork or Card Associations reasonably deem necessary in order to protect Discover
Network, such Card Association, its members, and its Cargholders. Neither Discover Network,
the Card Assadations, Processor, nor any of thsir respective personinel will have any Fabity 10
you for any action 1aken in good fath.

J. Debit Card Trensactions.

1 For each PIN-based Debit Card sale, the Cardholder must enter bis Personat [dentification
Number ("PIN") through & PN pad located at the point of sale.

iL. Each PIN pad v/ be situsted to permit Cardholders toinput ther PINs without reveating
them to ather persons, induding your personnel.

Fl You will instruct personne! that they may not ask any Cardholder to disclose the PIN and
that in the event that any of your personnel nevertheless becomes avare of any
Cardholcer's PIN, such personnel wilt not use such PN or create or malntaln any recond
of such PIN, and v/ not disclose such PIN to any other person

iv. The PIN message must be encrypted from the PIN pad ta the point of sale device
connected to a Debit Network used to initiate transactions (" Terminal”y and from the
Terminal 1o the Debit Network and back so that the PIN message will not be in the
clear at any point In the transaction.

v. You will comply with any other requirements relating to PIM security as Tequired by
Processor or by any Dabit Network

vi. Atransaction receipt in conformity with Regutation E and the Rules wil be made avallable
1o the Cardholder,

¥i. You may not eslablish a minimam or maximum transaction amount s a condition for use
of a Debit Card,

viil. You may not charge any Cardhokder for the usa of any Debit Card unless the Rules
S0 permiL

i You may not collect 1ax as a separate cash transaction

K Debit Card Terminals. Debit Card tenminals, including hardware and software, must be cerified
for use by Processor and by af of the Debit Networks, Terminals must include encrypted PIN
pads which sliow entry of up to sixteen charatler PiNs, printers and a keyboard lock funciion,
You are responsible for complance with all Rules regarding the use of Terminals, regardiess of
whether such Terminls are obtained through CO or through a third party

6. Designated Account

A Estabishment and Authority. Merchant wil estabfsh and maintain an account at an ACH
receiving depository institution approved by Bank ("Designated Account”). Merchant will
maintain sufficient funds in the designated Account to salisfy alf obligations, incuding fees,
conlemplated by this Agreement Merchant imevocably authorizes Bank to debit the
Designated Account for chargebacks, fees and any other penalties or amounis owed under
thés Agreement. This authority wil remain in effect for et least 2 years afier termination of this
Agreemenl whether or not you have notified Processor and Bank of a change to the
Designated Account. Merchant must obtain prior written consent from Bank or Processor to
change the Designated Account. f Merchant does not get that consent, Processor and
Bank may immediately terminate the Agreement and may take other action necessary, as
determined by them within thelr sole discretion,

B. Depost. Bank willinitiate a depostt inan amount represented on Sales Drafis to the Designated
Account sibject to Section 4 of this Agreement upon receipt of funds from Visa, MasterCard,
or a Debit Network. Typically, the deposit wil be initiated 3 business days folowing Processor's
recelpt of the Sales Drafl, except for mal orderftelephone order and electronic commerce
Lansactions, which wii be inftated 5 business days folowing receipt of the Sales Drafl
“Business Day” means Monday through Friday, exduding holidays observed by the Fexderl
Reserve Bank of New York Merchant authorizes Bank and Processor 1o inftate reversal or
adjustment entries and intiate or suspend such entries as may be netessary to grant Merchant
conditional credit for any entry. Bank, in fts sole discretion, may grent you provisional credkt for
transaction amounts in the process of coflection, subject 10 recsipt of finat payment by Bank
and subjed to all chargebacks.

C. Asserted Ermors. You must promplly examine af statements refating t6 the Designated Account,
ard immediately notlify Processor and Bank in writing of any emors. Your written notice must
include: () Merchant name and account number; (i) the dollar amount of the asserted enmor,
(€D & description of the asserled ermor, and () an explanation of why you bebeve an emor exists
and the cause of & il known That written notice must be reseived by Processor and Bank
within 30 calerdar days afier you received the periodic statement conlaining the asserted eror,
You may not make any loss or expense relaling to any asserted emor for 60 calendar days
immediztely fofowing Processor's recelpt of your written notice. Duning that 60 day period,
Processor and Bank wil be enlitled to investigate the asserted enor.
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D. Indemnity. You wil indemnify and hold Processor and Bank harmiess for any action they
take against the Designated Account, the Reserve Account, or any other account pursuant
* this Agreement.

CH Authorization. You authorize Processor and Bank o inftiate debit/credit entries to the
Designated Accounl, the Reserve Account, o any olher account maintained by you at any
instiution, all in accordance with this Agreement. This authorization vl remain in effect
beyond termination of this Agreement. in the event you change the Designated Account, this
authorization wAll apply to the new accounl.

7. Security Interests, Reserve Account, Recoupment and Sei-Off,
A Secuity Interests.

L Security Agreement. This Apreement Is a security agreement under the Unfform
Commercial Code. You grant to Processor end Bank a security interest in and lien upon:
() af funds at any time in the Designated Account, regardiess of the source of such funds;
(#) afl funds at any time in the Resenve Account, regardiess of the source of such funds:
() present and future Sales Drefl; and () any and al amgunts which may be due to you
under this Agreement including, withoul Emitation, ak rights to receive any payments o
credits under this Agreement (colectively. the “Secured Assets”). You agree to provide
other oofateral or security to Processor and Bank to secure your obligations under this
Agreement upon Processor of Bank's request These security interests and Tiens wil
secure all of your obligations under this Agreement and any other agreements now
existing or later entered into between you and Processor and Bank This security interest
may be exercised by Processor and Bank without notice or demand of any kind by
making an immediate withdrawal or freezing the secured assets.

it. Perfection. Upon request of Processor or Bank, you will execule one or more financing
statements of other documents to evidence this security interest. You represent and
warrant that no other person of entity has a security interest in the Secured Assels.
Further, with respect to such security interests and fiens, Processor and Bank vl have
all rights afforded under the Unfiorm Commercial Code, sny other applicable law and in
edquity, You will obtain from Processor and Bank writien consent prior to granting a
sacurity interest of any kind in the Secured Assets to a third party. You agree that this is
a contract of recoupment and Processor and Bank are not required to fie a motion for
relief from a bankrupicy action automatic stay for Processor or Bank 1o realize on any of
its collatesat (including any Reserve Acoount). Nevertheless you agree not to contest of
objedct 1o any motion for refief from the automatic stay filed by Processor or Bank You
authorize Processor or Bank and appoint Processor or Bank your atlomey in fact to sign
your name 1o any financing statement used for the perfection of any security interest or
fien grented hereunder.

- B. Reserve Account

i. Establishment. You will establish and maiatain a non-interest bearing deposil account
("Reserve Account”) at Bank intially or at any Uime in the future as requested by
Processor and Bank, with sums sufficient to satisfy your cumeny and {uiure obligations
as determined by Processor and Bank You suthorize Bank to debit the Designated
Account or any other account you have at Bank or any other finandial institution to
establish or maintain furkds in the Reserve Account. Bank may deposilinto the Reserve
Account funds it would otherwise be obigated to pay you, for the purpose of establishing,
maintaining or increasing the Reserve Account In accordance with this Section, if it
determines such action Is reasonably necessary io protec its interests.

i. Authorizations, Bank may, without notice 10 you, apply deposils in the Reserve Account
against any outstanding emounts you owe under this Agreement or eny other agreement
between you and Processor or Bank Also, Processor and Bank may exercise their rights
under this Agreement against the Reserve Accourt to collect any amounts due 10
Processor or Bank including, without limitation, nghts of set-off and recoupment.

i Funds. Funds in the Reserve Account wilt remain in the Reserve Account until 270
calendar days following the later of termination of this Agreement or your last
transmission of sales drafls to Processor or Bank, provided, however, that you will
remain liable to Processar and Bank, for allliabiliies occurring beyond such 270 day
period. Afler the expiration of such 270 day period you must provide Processer with
written notification indicaling you desire a elease of any funds remainirig in the
Reserve Account in order to receive such funds, You agree that you will not use
these funds in the Reserve Account for any purpose, including but not limited to
paying chargebacks, fees, fines or other amounts you owe Pocessor and Bank

under this Agreement. Bank (and not Merchant) shall not have sole conteol of the
Reserve Account.

iv. Assuranee. In the event of a bankruptey proceeding and the determination by the court
that this Agreement is assumable under Bankruptcy Code § 365, 85 amended from time
to lime, you must establish or maintain a Reserve Account in an emount satisfactory 1o
Processor and Bank.

Pivelal Payments is @ registered 150/MSP for Harris Bank, NLA, Chicago, IL.

C. Recoupment and Set Off. Processor and Bank have: the right of recoupment and set-ofl. This
means that they may offset o recoup any outstanding/uncoflected amounts owed by you from:
{i) any amounts they would otherwise be obligated 10 depasit into the Desigrated Account:
(i) emy other amounts Bank or Frocessor may owe you under Lhis Agreement or any cther
agreement; and (i) any funds in the Designated Account or Reserve Account You
acknowledge that in the event of a bankruptcy proceeding, In order fof you to provide
adequate protection under Bankruptcy Code § 362 to Processor and Bank, you must create
or maintain the Reserve Account as required by Processor and Bank, and Processor and
Bank must have the right to offset against the Reserve Account for any and ali obligations
whith you may owe 1o Processor and Bank, without regard 1o whether the obligations
relate 10 Sales Drafis infiated or created before or afier the filing of the bankruptey petition.

D. Remedies Cumulative. The rights and remedies conferred upon Processor and Bank in this
Agreement, at law or in equity, are not intended to be exclusive of each other. Rather, each and
every right of Processor and Bank under this Agreement, at law of in equity, will be comulative
and concurrent and in addition to every other right.

8. Fees and Other Amounts Owed Bank.

A Fees and Taxes. You will pay Processor and Bank fees for services, forms and equipment In
aocordance with the rates set forth on the Application and in the below paragraph, Such
fees will be calculated and debited from the Designated Account once each business day
or monih for the previous business day's or month's activity. of will be netted out from the
funds due you atisibutiable to Seles Drafis presented to Processor and Bank. Processor and
Bank reserve the right 1o adjust the fees set forth on the Application and in this Section, in
accorgance with Section 16, below, provided that Bank must spprove, in advance, sny fee
to or obligation of Merchant arising from or related to performance of this Agreement. You
are als0 obligated to pay al laxes, and other charges imposed by any governmental authority
on the services provided under this Agreement. Bank may not assign o otherwise transfer

an cbiigalion {o pay or reimburse Merchant erising from, or related to, pedommanice of this
Agreement to Processor.

B. Other Fees. Where applicable, Merchant shall also pay the following fees: SSL Authorization
Suicharge: $0.03 per authorization request; Woice/ARU Authonzation: $0.95 per authorization
request; Annual Membership Fee: $99 per year per MID; ACH Returm. $25 per retumn;
Operator Assited Voice Auth. $2.95 per co¥; AVS: $0.10 per request; Wirsess $0.10 per
suthorization request; 1P, Tho $0.05 per suthorization request; Secure Gateway. $0.05 per
authorization request; Dispute Resolution Fee: $25; Third Party Helpdesk Calls: $5.00 per call:
Unsupported Terminaks. $20 per call Upon 10 days written notice to Merchant, Bank may

increas fees for any adversa change to Merchant's risk profile, s reasonably determined by
Bank

C. Other Amounts Owed. You will immediately pay 1SO, Processor and Bank any amount
incured by 180, Processor end Bank etributable to this Agreement including but not fimited
to chargebacks, fines imposed by Visa or MasterCard, non-sufficient fund fees, and ACH
debils that overdraw the Designated Account, Reserve Account or are olthenwise dishonored.
You authorize Bank to debit via ACH the Designated Account, Merchant Account, or any
other account you have at Bank or st any other financial institution for 2ny amount you owe
150, Processor or Bank under this Agreement or under any other conlract, note, guaranty,
instrument or dealing of any kind now exisling of fater entered into between you and 1SO
or Frocessor or Bank whether your obligation Is direct, indirect, primary, secondary, fixed,
contingent, joint or several. ln the event 1SD, Processor or Bank demand sums due or such
ACH does not fully reimburse SO, Processor and Bank for the ameunt owed, you wili
immediately pay ISC, Processor and Bank such amount

9. Application, Inde mnification, Limiation of Lishility.

A Appleation. You represent and warrent 1o Processor and Bank that al information in the
Apphcation Is comect and complete. You must natify Processor in writing of any changes to
the infermation in the Application, including but nat imited 101 any additionat location ¢ new
business, (the identity of principals and/or owners, the form of business organization (.,
sole, proprietorship parinership, ete), type of goods and services provided and how sales,
are completed (i.e. by telephone, mafl, or in person at your place of business). The notice must
be received by Processor within 10 business days of the change. You vill provide updated
information to Processor within a reasonable ime upen request. You are liabls to Processor
for af losses and expsnses incured by Processor anising out of your failure to report changes

to & Bank or Processor may immediately terminate this Agreement upen notification by you
of a change to the information in the Appfication.

B, Indemnification. You wll hold harmless and indemnify the Card Assoclations, Processor
and Bank, thelr employees and agents (1) ageinst all claims by third parties arising out of
this Agreement, and () for al attorneys’ fees and other costs and expenses paid or
incurred by Processor or Bank in the enforcement of the Agreement, including but not
limited to those resulting from any breach by you of this Agreement and those related to
any bankruptey proceeding.

C. Limitation of Lizbility. Any Fability of Processor or Bank under this Agreement, whether to you
or arfy other party, whatever the basis of the Babifty, shefl not exceed in the aggregate the

6/8




diffierence between (0 the amaunt of fees paig by you to Processor and Bank duting the
month in which the transaclion ot of which the tiability arose cecomed, and (i) assessments,
-hargebacks, and offsets against such fees which arose during such meonth. In the event mare

an one month is involved, the aggregate amount of Processor's and Bank's fiabiiity shall not
exceed the lowest amount detenmined in accord with Lhe foregoing calculation for any one
month invelved. Neither Processor nos Bank or their respective agents, officers, direclors, or
empiyees shall be Tiable for indirect, specal, or consequential damages.

D. Performance. Processor and Bank wdl perform afl senvices in accordance with this
Agreement. Processor and Bank make no warranty, express or implied, regarding the
senices, and nothing contained in the Agreement will constitute such a warranty.
Processor and Bank disciaim e imp¥ed warrantes, inchuding those of merchantabifity and
fitness for a particular purpose. No party wll be kiable to the others for any faiture or delay
in its performance of this Agreement if such fallure or delay arises out of causes beyond
the control and without the, faull or negkgence of such party. Nelther Processor nor Bank
shall be liable for the acts or omissions of any third party. For purposes of thls Agreement,
Processor is the exclusive agent of Bank and Bank is et all times entirely responsible for,
and in conlrol of Processor’s performance.

10. Representations and Wamanties.

You represent and warrant 1o Processor and Bank at the time of execution and during the term
of this Agreement the following:

A Information. You are & corporation, imited Eabfity company, parinership o so'e proprietorship
validly existing and organized in the Unked States Al information contained on the
Application or any other document submitled to Processor or Bank is true and complete and
properly reflects the business, financial condition, and principal partners. owners, or officers
of Merchant. You are not engaged o afiisted with any businesses, products or methods
of selling other than those set forth on the Application, unless you obtain the prios writien
consent of Processor and Bank

B. Entity Power. Merchant and the person signing this Agreement have the authority to execute
and perform this Agreement. This Agreement will not violate anry law, or conflict with any other
agreement to which you are subjec.

C. No Litigation or Termination. There is no éction, suit or proceeding pending of to your
knowledge threatened which if decided sdversety would impair your ebility to carry on your
ysiness substantially as now conducted or which would adversely affect your financial
andition or operations. You have never enered into en agreement with a third party 1o
perform credit or debit card processing which has been terminated by that third party.

D, Transactions. All transactions are bona fide. No trensaction involves the use of a Card for any
purpose other than the purchase of poods or sendces from you nor does i involve a
Cardholder obtaining cash from you unless atowed by the Rules and agreed in wriling with
Processor and Bank.

£ Rule compiance, You wil comply with the Laws and Rules.

11. Audit and Financlal information.

A Audil. You authorize Processor or Bank o audil your records, systems, processes or
procedures to confirm compliance with this Agreement, as amended from time to time.
You viill obtain, and will submit & copy of, en audit of your business when requested by
Processor or Bank

B. Financial information.

i. Authorizations. You authorize Processor or Bank io make any business or personal
credit inquiries they consider necessary to review the acceplance and continuation of
this Agreement. You ako authorize eny person or credit reporting agency to compile

information to answer those credit inguiries and to fumish that information to Processor
and Bank

ii. Documents. You will provide Processor or Bank personal and business financial
stalements and other financial information as requested from time to time, If
requested, you will furnish within 120 calendar days afier the end of each fiscal year
to Processor and Bank a financial statement of profit and loss for the fiscal year and
a balance sheet as of the end of the fiscel year,

12. Third Parties.

A Services. You may be using special senvices or software provided by a third party to assist you
in processing transactions, inciuding authorizations and setllements, or accounting functions.
You are responsibla for ensuring compliance with the requirements of any third party in using
their producis, This indudes making sure you have and comply with any software updates.
Processor and Bank have no responsbiity for ary transaction untd that point in time Processor

Bank receive data sbout the trensaction.

B. Use of Termingls Provided by Others. You vl notify Processor and Bank knmediately if you
decide 1o use elacironic autharization or data capture terminals or software provided by ary
entity other than Processor and Bank or its authorize designee (TThind Party Terminals™) to
process transsctions. If you elect to use Third Party Terminals you agree () the third perty
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providing the terminals wii be your apent in the delivery of Card transactions to Procssser and
Bank: and (i) to assume fuli responsibifity and liability for any faiure of that third party to
comply with the Rules or (th's Apreement. Neither Pracessor nor Bank will be responsible for
any kosses or additional {ees incurred by you as a result of any ermor by a third party agent or
a malfunction in a Third Party Terminal,

C. Debit Newwork Requirements. In order to inform Cardholders that Debit Cards may be
accepted at your locations, you will prominenlly display the trademark of each Debit
Network at each location and wil display signage of each Debit Network at the entrance,
near afl Terminals and on the window of such location. All uses by you of any Debit Network
trademark will comply with the Rules. You acknowledge and agree that in displaying any
such trademark, you will be subject to approval by the applicable Debit Network You wiill
under no cireumstances be deemed to be a licensee or sublicensee of any rademark of
any Debit Network, nor will you otherwise be deemed to have or to acquire any right, title
or interes! in such trademarks,

13. Term and Termination

A Term. The Agreement wil become effective on the date Bank execttes this Agresment
("Eflective Date™). provided, however that if you submit a transaciion priof tothe Effective Date,
you w# be bound by all terms of this Agreement. The Agreement will remain in effect for a
period of 3 years (TInftial Term”) and wil renew for successive 1 year terms ("Renewal Term™)
unless terminated as set forth below,

B. Termination. The Agreement may be temminated by Bank or Merchant 1o be effective at the
end of the fnftial Term or any Renewal Term by giving writien notice of en intention not to
renew el least 90 catendar days before the end of the curment term. Further, this Agreement
may be terminated at any time with or without nolice end with or without cause by Processor
and Bank Processing under a partisular Debit Network may be suspended or terminated
(without terminating this entire Agreement) if: (f) the Debit Network determines to suspend
or terminate precessing; or (i) automaticaly, upon temmination or expiration of Processor's or
your access 10 such Debh Network whether caused by terminglion or explration of
Processor's agreement with such Debit Network or otherwise. In addition, in the event that
Processor's participation in such Debil Network is suspended for any reason, processing
through such Debit Network by you wil be suspended for the period of time of such suspension
and Processor will inmedialety notify you of that event. Neither Processor, Bank, nor any Debit
Network wil have any Rabiity to you as & result of any such suspension o temmination.

C. Aclion upon Termination. :

L Terminated Merchanl Fie. You acknovdedge that Bank is required 1o repost your businass

name and the name of Merchant's principals to Discover Network, Visa and MasterCard
when Merchant is terminated due to the reasons ksted In the Rules.

i. Designated AccounL All your obligations regarding accepted Sates Drafts will survive
termination. You must maintain in the Designated Account and the Reserve Account
enough funds to cover all chargebacks, deposit charges, refunds and fees incurred
by you for a reasonable time, but in any event not less than the time specified in this
agreemenl You authotize Bank o charge those accounts, or eny other account
mainteined under this Agreement, for ail such amounts. If the amount in the
Designated Account or Reserve Account s not adequate, you will pay Processor and
Bank the emount you ows it upon demand, together with all costs and expenses
incurred to collect that amount. including reasonable attomeys' fees.

fi. Equipment. Within 14 business days of the date of tenmination, you must retum all
equipment ownied by Processor and immediately pay Processor and Bank sny amounts
you owe them for equipment costs.

i, Early Termination. i. ThedMerchant agrees that in addition to a other remediss available
to Bank and Processor under thls Agreement, or as olherwise avaiable at law or
equity, # this Agreement is either terminated by Merchant prior to the explration of the
then-current term, or for any reason other than a material uncured breach by Bank or
Processor, Merchant shall pay IS0 damages (the "Damages™) determined by: (a}
computing the number of months remaining from the date of termination to the end of
the Infial or Renewal Term, as applicable; and (b) muktipling that number by
Merchanl's average monthly processing fees. i+ Merchant agrees that such Damages
shat also be dus to 130 if Merchant discontinues submitting Card Uansactions during the
Temm for a period of ninety {90) consecutive days, unless Merchant has been designated
& seasonal merchant or as otherwise agreed to by Bank or Processor, . Merchant
acknowiedges and agrees that the Damages are not a penalty but rather a reason-
able computation of the financial harm caused by the termination of this Agreement
by Merchant.

14. Compliance With Laws And Rules.

You agree to comply with el nules end operaling regutations issued from time to time by a Debit
Network, Diners' Club, Discover Network, MasterCard, nd Visa and eny polides ang procedures
provided by Processor or Bank, induding those set forth in tha Merchant Operating Manual
("Rules”). The Rules are incofporated into this Agreement by reference as il they vere fully set
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forth in this Agreement. You further agree to comply with ali applcable slate, federat and loca!
laws, rufes and reguiations ("Laws”), as amended from time 1o time. You will assist Processor and
*k in complying wilh ail Laws end Rules now or heresfler applicable to any Card transaction

is Agreement. You will execute and celiver to Processor and Bank all instruments it may from
time 10 time reasonably deem necessary,

" 16. Use of Trademarks and Confidentiality.

A Use of Tredemarks, Your use of Discover Network, Visa and MasterCard trademarks must
fully comply with the Rules. Your use of Discover Network, Visa, MasterCard or other cards’
promotionat materials w2l rot indicate drectly or indirectly that Discover Network, Visa or
MasterCard endorse any goods er services olher Lhan their cwn and you may not refer to
Discaver Network, Visa or MasterCard in stating eligibiity for your products or services. If you
have requested signage for the purpose of indicating scceptance of Debil Cards, you must
display such signage for 8 minimum of 3 menths. All point of sale displays or websites must
include either appropriate Discover Network or Visa-owned marks to indicate acceplance
of Debit and Cther Cards of Visa approved signage to indicate acceptance of the limited
acceptance category you have selecied.

B. Confidentiality.

i. Cardholder Information. Your will nol discose to any third party Cardholders' account
information o other personal information except to an agent of yours assisting in
tompleting a Card transaetion, a Card Association, or as required by Jaw. You must
keep alt systems and mecia containing account, Cardheider, or transaction Infomation
(physical or electronic, induding but not Emited to account numbers, card imprints,
and TIDs) in a secure manner, to prevent access by of disclosure to anyone other than
your authorized persoanel. You must destroy all material containing Cardholders'
account numbers, Card Imprints, Sales Drafts, Credit Vouchers (except for Sales Drafls
maintained in accordance with this Agreement, Laws, and the Rules). Further, you
must take all steps reasonably necessary to ensure Cardholder information Is not
disclosed or otharwise misused. You may not retain or store magnetic stripe, Discover
Network CID or CWW2 data afier awthorization.

. Prohibitions. You will not use for your own purposes, vall not disglose to any third party,
and wa retain in strictest confidence sl information and dala belonging to of relating 10
the business of Precessor and Bank (including without limitation the terms of this
Agreement), and wil saleguand such information and data by using the same degrea of
cane that your use to protect your own. confidential information. f you have requested BIN
information, ynu must only use this BIN information for product identification puposes st
the poirt of sale, and nol disciose this proprietary and confidential Visa BIN information
10 any third party without prior wiitlen permission from Visa.

#. Disclosure. You authorize Processor and Bank to discose your name and eddress to any
third party who reguests such information or olherwise has a reason to know such
information,

C. Retumn to Bank A¥ promotional materials, advertising displays, emblems, Sales Drafis,
credit memoranda and other forms supplied to you and not purchased by you or consumed
in use wilt remain the property of Processor and Bank and will be immediately relumed to
Processor upon temination of this Agreement You will be futly liable for all foss, cost, and
expense suffered or incured by Processor and Bank arising ourl of the failure to retum of
destroy such materials following termination,

16. General Provisions,

A Entire Agreament This Agreement as amended from time to time, including the Rules, the
Merchant Opereting Manual, and the completed Merchant Application, all of which are
incorporated inlo this Agreement, constiiute the entire agreement between the parties, nd
all pricr or other agreements of representations, written or oral, ara superseded. This

Agreernent may be signed in one or more counterparts, all of which, taken together, wil
constitute one agreement.

8, Goverring Law. This Agreement wil be govermed by the laws of the State of New York Proper
venue for any dispute erising from this agreement shall be in any state or feders! court of
competent jurisdiction in Queens County, New York, Merchant and Guarantor(s) agree to
submit to the personal jurisdiction of courts located in Queens County, New York

C. Exdlushvty. Quring the Initial and any Renzwal Term of this Agreement, you wall nol enter into
an agreement with any clher enlity that prenides Card processing services simiar 1o those
provided by Processor and Bank as contemplated by this Agreement without Proceseor and
Bank's writlen consent

[. Construction. The headings used in this Agreement are inserted for convenlence only and will

=0t affect the interpretation of any provision. The language used wil be deemed to be the

“iguage chosen by the parties 10 express their muual intent, and no nie of strict construction

val be epplied egainst any party. Any alteration or strikeover in the text of this pre-printed

Agreement will have no binding effiset, and will iot be deemed 1o smend this Agresment. This

Agreement may be executed by facsimile, and facsimile copies of signatures to this Agreement
shall be deemed to be originals and may be refied onto the same extent as the onginals.

DCYN11/08/APP Pivolal Payments is a reglstered ISO/MSP for Hamis Bank, NA, Chicago, IL

E Assignabity. This Agreement may not be assigned by Merchant directly or by operation of law,
wilhout the prior written consent of Processor. If Merchant nevertheless assigns (s Agreement
wilhaut the consent of Processor, Lhe Agreement shall be binding upon the assignee. Bank wil
be informed of any such assignment.

F. Notices, Any written notice under this Agreement will be deemed received upon the earker of:
(% actual receipt or [f) fve calendar days after being deposited in the United States mad. and
addressed 10 the last address shown on the records of the sender.

G. Bankrupicy, I your business fails, induding bankruptcy, insolvency, or other suspension of
business operations, you must not sel, transfer, or disclose any materals that contain
Cardhelder account numbers, parsonal information, or other Visa transaction information
to third parties. You must efther return this information to Processor or provide acceplable
proof of destruction of this information. You will immediately notify Processor and Bank of
any bankruptey, receivership, insovency or similar action or proceeding initiated by or
against Merchant or any of its prineipals, You will inchude Processor and Bank on the list
and matrix of creditors as filed with the Bankeuptey Court, whether or not a claim may exist
8t the time of filing. Feilure to comply with either of these requirements will be cause

for immediate termination or any other action available to Processor and Bank under
applicable Rules or Laws,

H. Attomeys' Fees. Merchant wil be Eable for and wil indemnify and reimburse Processor and
Bank for aft attomeys' fees and other costs and expenses paid of incurred by Processor ang
Bark or their agents in the enforcement of this Agreement, or in cofecting any amounts due
from Merchant or resulting from any breach by Merchant of this Agreement

|. Amendments. Bank and Processor may amend this Agreement at any time upon notice to you.
With regard to increases in existing fees, o+ impasition of new fees, except for any fee increases
imposed by Discover Network, Visa, MasterCard, or a Debit Network, you may cance! the
Agreement If you obiect to the fee changes in wiiling within 30 days. lf you do not obiset, and

continue to process for 30 days afler receiving notice of the fee change, you wil be deemed 1o
assent to the new fees.

J. Severabifty and Walver, If any provision of this Agreement is fiegal, the invalidity of that provision
vall not ffect any of the remaining provisions and this Agreement wil be construed as if the
Tlegal provision Is not contained in the Agreement. Neither the failure nor delay by Processor or
Bank to exercise, or partial exercise of, sny right under this Agreement will operste as a waiver
or estoppet of such right, nor shall it amend this Agreement. Al walvers must be signed by the
walving party.

K Independent Contraciors. Processor, Bank and Merchant will be deemed independent

Gontractors and wili not be considered agent, joint venture or partner of the other,

L Employes Aclions. You ere responsible for Your employess’ aclons while in your empleyment.
M. Survival, Sections 4.A,4.8.6,7.68,9, 13.C,15,16.B, and 16.H will survive termination of
this Agreement.
N. Bank ComtacL You may contact Bank at the Tollowing eddress and telephone number:
Harris Bank, NA
150 N, Marlingale, Suite 300
Schaumburg, (Bincis 60173

Initials of Merchant _gss‘ a/8
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PAYMENTS

Mail, Telephone Order, & Internet Merchant Addendum

IMPORTANT NOQTICE: Visa and MasterCard have set & minimum standard requirement for accepting credit cards on the Internet. In order to
avoid a significant delay in the settlement of your funds, please ensure that your website has the following seven (7) items completed prior to the
commencement of your credit card processing:
Refund f Canceltation Policy

Privacy Policy

Terms & Conditions listed

Products & the Corresponding Pricing listed
128-bit SSL page(s) where personal and credit card information is obtained {usually provided by shopping cart or gateway)
Telephone Gustomer Service contact number

Shipping & Handling method and shipping delivery time after the sale

URGENTIH! You must contact your sales representative immediately upon completing the above 7 intemnet pracessing requirements!

NO oD b

i -

N AT A i ;";t:*“'*"'z-"’“_ BT e T
B S e A T B O P D

promotional materia_is, r;roduct catalogue, etc. How will product be advertised or promoted?

| ik
Submit (s} of product
See wehsile

if advertising on Internet, list website address: www._pmy Eqi sgu?nés L

Preferred 23 character (or less) DBA identifier (appears on customers’ billing statement)
MY [plalrlsialv]elelelefelsiTalslo L ] T T 1]
List name(s} and address{es} of vendor from which the product is purchased:

Corsumer Beng€if Gl Fions, e ({20 Bind Strovt No{'ﬂ&ru; fle . TL 65543

tname(s) and address{es) of third party or fulfiliment organizations, or parties aside from your staff who will assist or participate with the
~uies, marketing, processing of orders, or shipping of merchandise:

See Veadsr Aboue
List geographical area(s) will the product be marketed and sold;__US#4
List carrier services that will deliver product,_U$ £$
What is your return or refund policy;_See wiebs'fe sud pr.‘ afu,ts
How does the customer order the product_4n ]:'\é’

When you receive an authorization, how long before merchandise is shipped: i-3 c‘a;/s
Do you perform recurring monthly billing? _X Yes ___ No ifYes, X Monthly ___ Quarterly ___ Bi-annual __Annua)

Is your database collecting entire credit card numbers? _X Yes ___No If
& un el AR R SRR
This amendment is made by and between Hanmis, N.A., Chicago, IL (‘Bank’), a

BANK.

WHEREAS: Bank is engaged in the general banking business Including the
related to the processing of Credit Card Transactions to MERCHANT; and
WHEREAS: MERCHANT desires to honor at this business location{s) Card Numbers
uct/services te customers; and

WHEREAS: BANK and MERCHANT has enlered into Haris, N.A., Chicago, iL (Bank) ViSA/MasterCard Processing Agreement {*Agreement’
NOW THEREFORE, in consideration of the representations, covenants, and promises made herein, the parties hereto agree to a

purchase of Credit Card Transaclions from merchants and provide certain senvices

presented in connection with the Mail Order/Telephene Order sale of prod-

).

mend Agreement as follows:

1. MERCHANT agrees to use and retain proof of a traceahle delivery system as means of shipment of product 1o customer.
2. MERCHANT agrees that ransactions will not be processed until products are shipped to Gardhoider,

3. MERCHANT agrees lo a charge of $0.05 per AVS {ransaction(s) when applicable.

4. Agreement may be immediately terminated by BANK if MERCHANT fails to comply vith any of the terms of this agreement,

AGREED & ACCEPTED BY: DATE: _3/ifo5
OWNER / OFFICER Authorized Harris, N.A. Agent

Ravmonc) S. S Aroéa(ér'

Print Name Print Name
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (the “Agreement”) is dated August 26, 2009, among
Cynergy Holdings, LLC, a Delaware limited liability company (the “Purchaser”), Cynergy Data,
LLC, a Delaware limited liability company (“Cynergy Data™) and Cynergy Prosperity Plus,
LLC, a Delaware limited liability company (“Cynergy Prosperity,” and together with Cynergy
Data, the “Seller”).

WHEREAS, the Seller is engaged in the business of payment processing and related
merchant services (the “Business™);

WHEREAS, Seller will file a voluntary petition for relief (the “Bankruptcy Case™) under
Chapter 11 of Title 11 of the United States Bankruptcy Code (the “Bankruptcy Code”) in the
United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court™) on
September 1, 2009;

WHEREAS, the Purchaser desires to purchase certain assets of the Seller and to assume
certain liabilities of the Seller, and the Seller desires to sell such assets to the Purchaser and to
assign such liabilities to the Purchaser, all on the terms and conditions set forth in this
Agreement and in accordance with sections 105, 363, 365 and other applicable provisions of the
Bankruptcy Code;

WHEREAS, the Transferred Assets will be sold pursuant to an order of the Bankruptcy
Court approving such sale under section 363 of the Bankruptcy Code, and such sale will include
the assumption by the Seller and concurrent assignment to the Purchaser of the Assumed
Contracts under section 365 of the Bankruptcy Code and the terms and conditions of this
Agreement;

WHEREAS, the Seller desires to sell the Transferred Assets and to assign the Assumed
Contracts and Assumed Liabilities to further its reorganization efforts and to enable it to
consummate a plan of reorganization in the Bankruptcy Case; and

WHEREAS, on the date hereof the Purchaser shall deposit the Deposit with the Escrow
Agent, in accordance with the terms of the Escrow Agreement.

NOW, THEREFORE, in consideration of the foregoing and the representations,
warranties and covenants herein contained, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

ARTICLE ]
DEFINITIONS AND RULES OF CONSTRUCTION

1.1.  Definitions. Unless otherwise defined herein, capitalized terms used
herein shall have the meanings set forth below:
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“Affiliate” means, with respect to any specified Person, any other Person
that directly, or indirectly through one or more intermediaries, controls, is controlled by
or is under common control with such specified Person.

“Assignment and Assumption Agreement” means the Assignment and
Assumption Agreement substantially in the form of Exhibit B hereto to be executed by
the Purchaser and the Seller on the Closing Date.

“Assignments of Intangible Property” means the Assignments of
Intangible Property substantially in the form of Exhibit C hereto to be executed by the
Seller on the Closing Date.

“Bill of Sale” means Bills of Sale substantially in the form of Exhibit A
hereto to be executed by the Seller on the Closing Date.

“BIN Sponsor Contract” means that certain BIN Sponsor Agreement
between Cynergy Data and Harris N.A. dated as of November 1, 2008, as amended from
time to time.

“Break-Up Fee” means $1,620,000.

“Business Day” means any day that is not a Saturday, Sunday or other day
on which banks located in New York are authorized or obligated to close.

“Claim” means a suit, claim, action, proceeding, inquiry, investigation,
litigation, demand, charge, complaint, grievance, arbitration, indictment, information, or
grand jury subpoena.

“Code” means the Internal Revenue Code of 1986, as amended.

“Confidential Information” means all information regarding a party's
business or affairs, including business concepts, processes, methods, trade secrets,
systems, know-how, devices, formulas, software including source codes, personally
identifying information of any kind, product specifications, marketing methods, prices,
customer lists, supplier lists, methods of operation or other information, whether in oral,
written or electronic form, that is not generally known to the public and that is either: (i)
of a nature such that a reasonable person would know that it is confidential; or (ii)
disclosed under circumstances such that a reasonable person would know it is
confidential.

“Confidentiality Agreement” means the Confidentiality Agreement, dated
July 14, 2009, between the Purchaser and Seller.

“Contract” means any written or oral agreement, arrangement,
understanding, purchase order, promissory note, lease or instrument or other contractual
or similar arrangement or commitment, to which Seller is a party.

“Disclosure Schedules” means Disclosure Schedules to this Agreement.

{M2844248,2}12667672.4 2



“Employee Benefit Plans” means each employee pension benefit plan as
defined in Section 3(2) of ERISA, employee welfare benefits plan as defined in
Section 3(1) of ERISA, and each deferred compensation, stock option, stock purchase,
bonus, medical, welfare, disability, severance or termination pay, insurance or incentive
plan, and each other employee benefit plan, program, agreement or arrangement,
(whether funded or unfunded, written or oral, qualified or nonqualified), sponsored,
maintained or contributed to or required to be contributed to by the Seller or by any trade
or business, whether or not incorporated, that together with the Seller would be deemed a
“single employer” within the meaning of Section 4001 of ERISA (a “Company ERISA
Affiliate”), for the benefit of any employee, terminated employee, leased employee or
former leased employee, director, officer, shareholder or independent contractor of the
Seller or any Company ERISA Affiliate.

“Encumbrances” means all Liens, Claims, conditional sales agreements,
rights of first refusal or options.

“ERISA” means the Employee Retirement Income Security Act of 1974,
as amended.

“Escrow Agent” means JPMorgan Chase Bank, National Association.

“Escrow Agreement” means the escrow agreement dated as of the date
hereof among the Purchaser, the Seller and the Escrow Agent, substantially in the form of
Exhibit F hereto.

“Excluded Records” means originals of all (i) stock records books and
stock certificates, (ii) all tax and financial accounting records of the Seller, (iii) all
minute books of the Seller; provided, however, that Purchaser shall be entitled to copies
thereof, and (iv) all files, records and similar information related to the Excluded Assets.

“Expense Reimbursement” means the actual documented out-of- pocket
expenses incurred in connection with the transactions contemplated hereby, not to
exceed $648,000.

“Governmental Body” means a domestic or foreign national, federal, state,
provincial, or local governmental, regulatory or administrative authority, department,
agency, commission, court, tribunal, arbitral body or self-regulated entity.

"Harris Bank" means, collectively, Harris, N.A. and Moneris Solutions,
Inc.

“Insider” means any executive officer, director, governing body member,
majority equity holder, partner in a partnership or Affiliate, as applicable, of Seller or any
predecessor or Affiliate of Seller or any individual related by marriage or adoption to any
such individual.

“Intellectual Property” means any and all (i) trade names, trademarks and
service marks, domain names, trade dress and similar rights and goodwill appurtenant
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thereto, and applications to register any of the foregoing; (ii) patents and patent
applications; (iii) copyrights (whether registered or unregistered) and applications for
registration; and (iv) confidential and proprietary information, including software, trade
secrets, inventions, ideas and know-how.

“IRS” means the United States Internal Revenue Service.

“Law” means any federal, state or local statute, law, rule, regulation, order
or other requirement of any Governmental Body.

“Liabilities” means any direct or indirect, primary or secondary, liability,
indebtedness, obligation, penalty, cost or expense (including costs of investigation,
collection and defense), Claim, deficiency, guaranty or endorsement of or by any Person
(other than endorsements of notes, bills, checks and drafts presented for collection or
deposit in the ordinary course of business) of any type, whether accrued, absolute or
contingent, liquidated or unliquidated, choate or inchoate, matured or unmatured, or
otherwise. Without limiting the foregoing, the term “Liabilities” includes and refers to
all liabilities and obligations for or with respect to Taxes, including liabilities for Taxes
of any Person under Treasury Regulation Section 1.1502-6 (or any similar provision of
any applicable Law), as a transferee or successor, by contract, or otherwise.

“Lien” means any security interest, mortgage, pledge, lien, encumbrance,
charge or claim (as defined in section 101(5) of the Bankruptcy Code).

“Material Adverse Effect” means a material adverse effect on the
business, financial condition or results of operations of the Business, taken as a whole, or
the Transferred Assets, taken as a whole, except any such effect resulting from (i) general
changes or developments in the industry in which the Business operates which do not
impact the Business disproportionately, (ii) changes in global or national political
conditions (including the outbreak of war or acts of terrorism) or in general economic
conditions or in national or global financial markets, in each instance which do not
impact the Business disproportionately, (iii) any actions required under this Agreement to
obtain any approval or authorization of the Bankruptcy Court or under any applicable
Law, (iv) changes in any applicable Law or applicable accounting regulations or
principles or interpretations thereof, (v) the announcement or pendency of this Agreement
and the transactions contemplated hereby, (vi) any action taken by the Seller which is
required in connection with this Agreement, (vii) any actions taken by or (or omitted to
be taken) at the written request of the Purchaser, or (viit) the Bankruptcy Case.

“Permitted Encumbrance” means: (i) Liens for Taxes and assessments not
yet payable; (ii) inchoate mechanics’ Liens for work in progress arising in the ordinary
course and not past due and payable or the payment of which is being contested in good
faith by appropriate proceedings; (iii) materialmen’s, mechanics’, carriers’, workmen's
and repairmen’s Liens arising in the ordinary course and not past due and payable or the
payment of which is being contested in good faith by appropriate proceedings; (iv) Liens
that will be released at or prior to the Closing; (v) Liens on the Restricted Cash in favor
of Harris Bank and First Data as provided for under the Bin Sponsor Contract and related
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merchant agreements; (vi) Liens on any equity interests included in the Transferred
Assets all of which are set forth in the Disclosure Schedules; and (vii) (A) easements,
rights-of-way, servitudes, permits, licenses, surface leases, ground leases to utilities,
municipal agreements, railway siding agreements and other rights, all as reflected in the
official records of the jurisdictions where any real property is located, (B) conditions,
covenants or other restrictions reflected in the official records of the jurisdictions where
any real property is located, and (C) easements for streets, alleys, highways, telephone
lines, gas pipelines, power lines, railways and other easements and rights-of-way on, over
or in respect of any real property, all as reflected in the official records of the
jurisdictions where any real property is located; in each case with respect to clauses (i)
through (vii) above, individually or in the aggregate, that do not or would not reasonably
be expected to materially and adversely affect the current use or value of the property
subject thereto or the operations of the Seller as it is currently conducted.

“Person” means any individual, corporation, partnership, limited liability
company, limited liability partnership, firm, joint venture, association, joint-stock
company, trust, unincorporated organization, Governmental Body or other entity.

“Representative” means, with respect to a particular Person, any director,
officer, manager, partner, shareholder, member, employee, agent, consultant, advisor,
lender or prospective lender, co-investor or potential co-investor, or other representative
of such Person, including legal counsel, accountants, and financial advisors.

“Restricted Cash” means funds held in connection with a Contract that
will be assumed by the Seller and assigned to the Purchaser, on deposit, which are
utilized to offset liabilities, losses, fines, penalties and/or uncured contractual
obligations, including but not limited to, as related to merchants, independent sales
organizations, executive partners, or other contractual relationships.

“Rolling Reserve” means the reserve by Cynergy Data (or any of its
independent sales organization or other representatives) and a merchant, either pursuant
to a reserve acknowledgement executed in accordance with Section 7B of the form of
“Merchant Processing Agreement” or otherwise documented, established, required or
accounted for (by Seller, a Merchant, Harris N.A., or otherwise) in connection with the
relationship with such merchant.

“Seller's Deposits” means, collectively, all of the Seller's security, vendor,
utility and other similar deposits related to the Transferred Assets.

“Securities Act” means the Securities Act of 1933, as amended.

“Seller's Knowledge” means the actual knowledge of Marcelo Paladini,
Charles Moore and Andres Ordonez without any duty of investigation. For the avoidance
of doubt, neither Charles Moore individually nor CM&D Management Services LLC and
its Affiliates shall have any incremental liability as a result of Charles Moore being part
of the knowledge group.
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“Subordinated Debt Loan Agreements” means the loan agreement with
respect to the Junior Indebtedness (as such term is defined in Exhibit G), the related
subordination and intercreditor agreements and any other agreements contemplated by

“Tax” or “Taxes” means all taxes, charges, fees, imposts, levies or other
assessments, including, without limitations, all net income, franchise, profits, gross
receipts, capital, sales, use, ad valorem, value added, transfer, transfer gains, inventory,
capital stock, license, withholding, payroll, employment, social security, unemployment,
excise, severance, stamp, occupation, real or personal property, and estimated taxes,
customs duties, fees, assessments and charges of any kind whatsoever, together with any
interest and any penalties, fines, additions to tax or additional amounts thereon, imposed
by any taxing authority (federal, state, local or foreign) and shall include any transferee
liability in respect of Taxes.

“Tax Returns” means all returns, declarations, reports, forms, estimates,
information returns and statements required to be filed in respect of any Taxes or to be
supplied to a taxing authority in connection with any Taxes.

“Third Party” means any Person other than the Seller, the Purchaser or any
of their respective Affiliates.

The following capitalized terms are defined in the following Sections of
this Agreement:

Definition Location
Agreement cevsorsssnssssresssessnsssstsasssnnsses Preamble
Antitrust Division 7.6(¢)
Antitrust Laws. v 7.6(d)
ASsumed COntraCts ....eerireeiersrccsseesssressencsnrsssassssssessssnesaseses 2.1(a)
Assumed Liabilities......cccccvvvrecercrencrsnncisseccsncsansssnessancnesnes 23
Bankruptcy Case(s)..... . ...Recitals
Bankruptcy Code Recitals
Bankruptcy Court .“ Recitals
Bidding Procedures...... ‘ 6.1
Bidding Procedures Order...........coceeureeseniercresarsncencs 6.1

Books and Records... 2.1(9H)
Business.......... Recitals
Closing...... cesesressennsae 10.1
Closing Date............... sereesessrerssnessnsasesessnneensessaeas 10.1
Commitment Letters. . 54
Competing Bid........coueeeveeriniinienniccnnrerienceneens 6.7

Cure CostS...ueennensnissnnssissssesanssansnees 2.1(a)
Cynergy Data........... resestesnresnisstnsssesstsansstesasaresasans Preamble
Cynergy Prosperity ...... tsesstsssressrossssssnssonasssnsasteeses Preamble
Debt Term Sheet ...... veeresserssseresastessstessanirnnees 5.4
Deposit...... . 3.1(a)
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Equity Commitment Letter 5.4

Excluded Assets 2.2
Excluded Contracts... 2.2(d)
Excluded Liabilities 2.4
FTC.......... S .7.6(c)
HSR Act aucneenireecencensncsnnsesanene 4.2.(¢c)
Leased Real Property ........cccceeevruerece. . 4.6(b)
Material Contract .. veresenessnnnes 4.5(a)
Ordonez Indebtedness reessersssessnsssnssansans 2.1(i)(ii)
Permits .......ccceeeererensencscscensasessaoncsens ..4.4
Prepaid and Accrued EXpenses .........cecenssercnnisssiosssssarssanes 3.2
Purchase Price 3.1
Purchaser.......... ...Preamble
Purchaser's Certificate .........cciererencsessersessncsccesencssssessonsses 9.1
Rehired EmMPIOYee.....ccccirecerirsescsesssissescserossscsonessnsssassssosees 7.13(a)
Requested Party ....coeiceicnsccsnssensnssessnssansssssasssersesssosassoeses 7.8(b)(ii)
Requesting Party. . 7.8(b)(ii)
Sale Approval Order............. . 6.1
Seller . Preamble
Seller's Certificate...... 8.1
Subordinated Debt Consideration 3.1(b)
Subordinated Debt Consideration Value.............ccouueeu.e 3.1(b)
Termination Date 11.1(b)
Transferred Assets 2.1
Transferred Claims teessssntsansanssensstsstssassstsnseseressssassaneses 2.1(j)
Transferred Equity ...... . 2.1(k)
Transferred IP. vensssesesesaresrntesenterssasssnnnas 2.1(c)
Transferred Permits .. ressesenssessssosssesrssssnnnsssnasssnsassanes 2.1(e)
Transferred Real Property. 2.1(b)

1.2.  Rules of Construction. The parties hereto have participated jointly in the
negotiation and drafting of this Agreement and, in the event an ambiguity or question of intent or
interpretation arises, this Agreement shall be construed as jointly drafted by the Parties hereto
and no presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of
the authorship of any provision of this Agreement. Unless otherwise expressly provided, for
purposes of this Agreement, the following rules of interpretation shall apply:

(a) Any reference in this Agreement to “dollars” or “$” shall mean
U.S. dollars.

(b)  All Exhibits and Schedules annexed hereto or referred to herein are
hereby incorporated in and made a part of this Agreement as if set forth in full herein. Any
capitalized terms used in any Schedule or Exhibit but not otherwise defined therein shall be
defined as set forth in this Agreement.

(c) Any reference in this Agreement to gender shall include all
genders, and words imparting the singular number only shall include the plural and vice versa.
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(e) all Permits used by Seller in the Business, to the extent assignable
(the “Transferred Permits™);

® all books of account, general, financial, accounting and personnel
records, files, invoices,.customers’ and suppliers’ lists, other distribution lists, billing records,
sales and promotional literature, manuals and customer and supplier correspondence owned by
the Seller relating to the Business (the “Books and Records™);

(2) all of Seller's bank accounts and Restricted Cash;
(h) all of Seller’s Deposits;

(1) all notes receivable and other indebtedness owed to Seller from (i)
independent sales organizations, (i) Andres Ordonez (“Ordonez Indebtedness™) and (iii)
Cynergy Prosperity;

()] any rights and Claims (including claims under chapter 5 of the
Bankruptcy Code) of Seller (i) relating to the Assumed Contracts; (ii) set forth on Schedule 4.8;
(iii) against counter parties to an Assumed Contract if such counter party is a merchant,
independent sales organization or Harris Bank; and (iv) relating to the Ordonez Indebtedness
(collectively, the “Transferred Claims”); and

(k) all investments, equity interests and other security owned or held
by the Seller, to the extent transferable (the “Transferred Equity™).

2.2.  Excluded Assets. Notwithstanding anything to the contrary in this
Agreement, the following assets of the Seller, shall be retained by the Seller and are not being
sold or assigned to the Purchaser hereunder (all of the following are referred to collectively as
the “Excluded Assets™):

(a) all of Seller's cash other than Restricted Cash;
(b)  all of the Seller’s bank accounts with any negative cash balances;

(©) all of the assets of the Seller listed or described in Schedule 2.2(c);

(d) all Contracts listed or described in Schedule 2.2(d) (the “Excluded

Contracts™);

(e) all notes receivable set forth in Schedule 2.2(¢), and all revenue or
other amounts earned by the Seller or due from an independent sales organization or a merchant
pursuant to merchant agreements in each case that arose or arise out of the operation of the
Business prior to the Closing (including any revenues under such merchant agreements not
accrued at Closing but that arise out of the operation of the Business prior to the Closing),
together with any unpaid interest or fees accrued thereon or other amounts due with respect
thereto payable by an independent sales organization or a merchant;
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® all rights of the Seller under this Agreement and any other Contract
entered into in connection with the transactions contemplated hereby;

(2) any interest or right to any refund of Taxes relating to the
Business, the Transferred Assets or the Assumed Liabilities for, or applicable to, any taxable
period (or portion thereof) ending on or prior to the Closing Date (which, for the avoidance of
doubt, shall not include refunds paid or due to any entity the equity of which is included in the
Transferred Assets);

(h) all security deposits related to an Excluded Asset;
(1) all Excluded Records;

Q) any rights or Claims of Seller with respect to the residual amount
of the Rolling Reserve as and when it becomes available for distribution,

(k) any rights or Claims against any current or former equity holder
(other than Andres Ordonez) and any Persons in which they hold a material or controlling equity
interest, including SignaPay, Ltd.;

D any Claims of Seller that are not Transferred Claims;

(m) any rights or Claims of Seller against those Persons that are subject
of Transferred Claims, to the extent arising out of either (1) counterclaims, setoffs, recoupment or
other similar defensive rights (but in no event seeking affirmative recoveries), (ii) objections by
such Persons to Seller’s assertion of appropriate Cure Costs or (iii) or relating to the Excluded
Assets provided for in Section 2.2(e); provided that nothing in this Section 2.2(m) shall be
interpreted to expand the definition of Assumed Liabilities;

(n) all of the assets relating to any Employee Benefit Plan sponsored,
maintained or contributed to by the Seller (other than the Seller’s 401K plan contract, which plan
itself shall be a Transferred Asset);

(0) all investments and equity interests owned by the Seller listed on
or described in Schedule 2.2(0); and

(p) other than as provided in Section 2.1(j)(iv) and subject to Section
7.17, any Claims of Seller against Andres Ordonez.

2.3.  Assumed Liabilities. At the Closing, the Purchaser shall assume and in
due course pay, discharge, perform or otherwise fully satisfy only the following Liabilities of the
Seller arising out of, relating to or otherwise in respect of the Business or the Transferred Assets
(the “Assumed Liabilities™):

(a) all Liabilities accruing, arising out of or relating to the conduct or
operation of the Business or the ownership, use, operation or maintenance of the Transferred
Assets, in any case solely to the extent arising, accruing and relating to periods after the Closing
Date and not including other Liabilities with respect to Excluded Assets (but expressly including
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any charge-back and Liabilities under the BIN Sponsor Contract arising or accruing in
connection with or relating to any activity or transaction prior to the Closing);

(b) fifty-percent of all transfer taxes applicable to the transfer of the
Transferred Assets pursuant to this Agreement;

(c) all Liabilities of the Seller under the Assumed Contracts, solely to
the extent arising, relating to and to be performed on or after, and in respect of periods following,
the Closing Date; and

(d) all Cure Costs as provided herein.

2.4.  Excluded Liabilities. Notwithstanding anything to the contrary contained
in this Agreement, the parties expressly acknowledge and agree that the Purchaser shall not
assume or be liable or responsible for any Liability of the Seller, other than the Assumed
Liabilities, except as required by applicable Law (such Liabilities being collectively referred to
herein as the “Excluded Liabilities”). Nothing herein shall limit any claims or defenses the
Purchaser may have against any party other than the Seller. The transactions contemplated by
this Agreement shall in no way expand the rights or remedies of any third party against the
Purchaser or the Seller as compared to the rights and remedies which such third party would
have had against the Seller absent the Bankruptcy Case had the Purchaser not assumed such
Assumed Liabilities.

2.5. Deemed Consents and Cures. For all purposes of this Agreement
(including all representations and warranties of the Seller contained herein), the Seller shall be
deemed to have obtained all required consents in respect of the assignment of any Assumed
Contract and to have cured all defaults thereunder if, and to the extent that, pursuant to the Sale
Approval Order the Seller is authorized and directed to assume and assign Assumed Contracts to
the Purchaser pursuant to section 365 of the Bankruptcy Code.

2.6.  Assignment and Assumption of the Assumed Contracts. Without limiting
Sections 2.1(a) and 2.3(c):

(a) as of the Closing, the Seller shall assume pursuant to
Section 365(a) of the Bankruptcy Code and concurrently assign to the Purchaser pursuant to
Sections 363(b), (f) and (m) and Section 365(f) of the Bankruptcy Code each of the Assumed
Contracts that are assumed pursuant to the Sale Approval Order; and

(b)  as of the Closing the Purchaser shall assume and thereafter in due
course pay, discharge, perform and fully satisfy, all further obligations under such Assumed
Contracts pursuant to section 365 of the Bankruptcy Code from and after the Closing, and shall
pay the Cure Costs as provided herein so that all applicable Assumed Contracts may be assigned
to the Purchaser pursuant to section 365 of the Bankruptcy Code, in each case, in a manner
consistent with the Sale Approval Order.
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ARTICLE IlI
PURCHASE PRICE '

3.1.  Purchase Price. Subject to the terms and conditions hereof, in full
consideration for the sale and purchase of the Transferred Assets, at the Closing, the Purchaser
shall assume the Assumed Liabilities and shall pay to the Seller $81,000,000 less the aggregate
amount of Cure Costs (the “Purchase Price”) consisting of and payable as follows:

(a) the earnest money deposit in the amount of $8,000,000 (the
“Deposit”) to be paid by the Purchaser upon the execution of this Agreement, which Deposit
shall be deposited into escrow pursuant to the Escrow Agreement and paid to the Seller at
Closing;

(b)  Junior Indebtedness of Purchaser on the terms provided for in
Exhibit G (“Subordinated Debt Consideration”), with a face value of $14,000,000
(“Subordinated Debt Consideration Value™); and

(c) the amount by which the Purchase Price exceeds the sum of the
Subordinated Debt Consideration Value and the Deposit in immediately available funds to be
paid by the Purchaser at Closing.

The Purchase Price shall be allocated in accordance with Schedule 10.4.

3.2.  Prorations; Prepaid Expenses. Prepaid rentals, security deposits, prepaid
utility charges, real property taxes, personal property taxes, similar assessments and other
prepaid expenses and accruals payable in respect of any of the Transferred Assets or Assumed
Liabilities (the “Prepaid and Accrued Expenses™), applicable to periods both prior to and after
Closing, shall be prorated as of the Closing Date. The estimated net amounts of such prorations
shall be subtracted from the cash portion of the Purchase Price if the Purchaser is entitled to a
credit therefor, or added to the Purchase Price if the Seller is entitled to a credit therefor. The
Purchaser and the Seller shall use their reasonable efforts to calculate all prorations and the
Prepaid and Accrued Expenses at or prior to the Closing and, at or about the Closing, the
Purchaser and the Seller shall take readings or other measurements of gas, water, electricity and
other utilities. Absent manifest error, such readings and measurements shall be binding,
conclusive and used for purposes of the apportionment provided herein. In the event that such
proration cannot be agreed to by the Purchaser and the Seller, a final determination of such
proration shall be referred to any independent public accounting firm designated jointly by the
Purchaser and the Seller, whose determination shall be binding upon the parties.

3.3.  Subordinated Debt Consideration. Except as otherwise exempt under the
Bankruptcy Code, following the Closing, Seller agrees that any Subordinated Debt Consideration
received by the Seller will only be distributed or transferred (i) pursuant to a valid exemption
from registration (or pursuant to a registration statement), and (ii) only upon Purchaser's receipt
of such documents, materials and information (or copies thereof) as the Purchaser may
reasonably request to ensure Purchaser's compliance with any applicable state and federal
securities laws.
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ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF SELLER

Except listed in the Disclosure Schedules to this Agreement delivered by the Seller,
which shall specify the Section to which each exception or disclosure relates and shall be
deemed to qualify the representations and warranties contained in such Section as well as all
other representations and warranties in this Article IV to which the applicability of such
exception or disclosure is reasonably apparent on its face, the Seller represents and warrants to
the Purchaser that the statements contained in this Article IV are true and correct as of the date
hereof.

4.1.  Due Organization and Authority. The Seller is a limited liability company
duly organized, validly existing and in good standing under the laws of the State of Delaware
and has all necessary limited liability power and authority to own, lease and operate the
Transferred Assets and to carry on the Business as it is now being conducted. Subject to the
entry of the Sale Approval Order, (a) the Seller has all requisite limited liability power and
authority to enter into this Agreement, carry out its obligations hereunder and consummate the
transactions contemplated hereby and (b) the execution and delivery by the Seller of this
Agreement, the performance by the Seller of its respective obligations hereunder and the
consummation by the Seller of the transactions contemplated hereby have been duly authorized
by all requisite limited liability action on the. part of the Seller. This Agreement has been duly
executed and delivered by the Seller, and, upon entry of the Sale Approval Order (assuming the
due authorization, execution and delivery hereof by the Purchaser and satisfaction of all
conditions to the Closing), this Agreement will constitute the legal, valid and binding obligation
of the Seller, enforceable against the Seller in accordance with its terms, except to the extent
enforceability may be limited by bankruptcy, insolvency, moratorium or other similar laws
affecting creditors rights generally or by general principles of equity (regardless of whether
enforcement is considered in a proceeding in equity or at law). Seller has previously made
available to the Purchaser true, accurate and complete copies of the certificate of incorporation
and bylaws, or comparable instruments, as in effect on the date hereof. Except as set forth on
Schedule 4.1, the Seller does not own, directly or indirectly, any capital stock of, or equity
ownership or voting interest in, any other Person.

42. No Conflicts. Subject to the entry of the Sale Approval Order, the
execution and delivery by the Seller of this Agreement, the consummation of the transactions
contemplated hereby, and the performance by the Seller of this Agreement in accordance with its
terms will not: '

(a) violate the governing documents or operating agreement of the
Seller or result in the creation of any Lien upon the Transferred Assets that is not cured,
remedied or otherwise accounted for pursuant to the Sale Approval Order, other than a Permitted
Encumbrance;

(b) violate any Law to which the Seller, the Business or any of the
Transferred Assets are bound or subject; or
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(©) violate, result in any breach of, constitute a default (or an event
that, with notice or lapse of time or both, would become a default) under, give any Third Party
the right to modify, terminate or accelerate any obligation under, or require any consent,
authorization, approval or any other action of any Person (including Governmental Bodies)
pursuant to, any Law, Assumed Contract or Transferred Permit, except (i) to the extent that any
such violation, breach or default is cured, remedied or otherwise accounted for pursuant to the
Sale Approval Order, (i) for consents, approvals or authorizations of, or declarations or filings
with, the Bankruptcy Court, and (ii1) for any such violation under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the “HSR Act”);

provided, however, that each of the cases set forth in clauses (b) and (c) above is subject to
exceptions that (A) would not reasonably be expected to have, either individually or in the
aggregate, a Material Adverse Effect or to prevent or materially delay the consummation by the
Seller of the transactions contemplated by this Agreement or (B) that arise as a result of any facts
or circumstances relating to the Purchaser or any of its Affiliates.

43. Compliance with Laws. The Business is being conducted in compliance
with all applicable Laws, except as would not reasonably be expected to have, either individually
or in the aggregate, a Material Adverse Effect. To the Seller’s Knowledge, no claims are
pending against (and no written notice has been received by) the Seller alleging the failure to
comply in any material respects with any applicable Law.

4.4, Permits. There are no material licenses, franchises, permits, variances,
exemptions, orders, approvals and authorizations of Governmental Bodies, including any
applications therefor, that are used by Seller or have been issued to Seller for use in the conduct
of the Business as currently conducted (collectively, the “Permits™).

4.5. Contracts.

(a) For purposes of this Section 4.5, the term “Material Contract” shall
mean any Contract to which Seller is a party, whether written or oral, that is a

(1) Contract relating to the licensing of Transferred [P by Seller to a
Third Party;

(i1) Contract related to or arising in connection with the Transferred
Equity which contains any material restrictions on Seller;

(1ii) Contract or series of related Contracts involving the receipt or

payment of $300,000;

(iv) BIN Sponsor Contract, Contract related to a processor or similar
Contract;

(v) material Contract entered into outside of the ordinary course of
business;

(vi) Contract with any executive partner;
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(vii)Contract with any material vendor;

(viii) Contract with any merchant that is in the top fifty (50)
merchants by revenue for the previous twelve (12) months; and

(ix) Contract with any independent sales organization that is in the top
fifty (50) independent sales organizations by revenue for the previous twelve (12) months.

(b)  Each Material Contract is valid, binding and in full force and effect
(except to the extent cured or remedied pursuant to the Sale Approval Order) upon Seller and, to
the Seller’s Knowledge, upon the counterparties thereto. Neither the Seller nor, to the Seller’s
Knowledge, any other party is in material breach of, or material default under, any Material
Contract (except to the extent that any such breach or default is cured or remedied pursuant to
the Sale Approval Order). Immediately after the Closing, each Assumed Contract will enable the
Purchaser to continue to transact business with the counterparties thereto pursuant to the terms of
such Contract. Seller has not assigned any material rights under any Assumed Contract and all
right, title and interest in and to each Assumed Contract is vested exclusively in Seller and, to
Seller's Knowledge, other Persons who are signatories thereto (except for collateral assignments
of rights therein to secured lenders which shall be extinguished at Closing).

4.6.  Real Property.

(a) The Seller does not own and has never owned any parcels of real
property.

(b) Schedule 4.6(b) lists the street address of each parcel of real
property leased, subleased or occupied by the Seller and used in connection with the Business
(the “Leased Real Property”). True, correct and complete copies of the leases for the Leased
Real Property have been delivered by Seller to the Purchaser. Upon the entry of the Sale
Approval Order, at the Closing, the Seller shall have a valid leasehold estate in all the Leased
Real Property, which shall be transferred to the Purchaser free and clear of all Encumbrances,
other than Permitted Encumbrances.

(c) To the Seller’s Knowledge, the Seller has not received, during the
two (2) year period prior to the date of this Agreement, any written notice alleging that the
operation and use of the buildings and other improvements constituting the Transferred Real
Property violates, in any material respect, any zoning, subdivision, building or other similar Law
or recorded plot or any certificate of occupancy issued with respect to the Transferred Real
Property.

(d) To the Seller’s Knowledge, there are no defects in the buildings,
improvements, structures or fixtures located on or at the Transferred Real Property which would
reasonably be expected to materially impair the conduct of the Business.

4.7. Intellectual Property.

(@) Schedule 4.7(a) attached hereto sets forth a complete and correct
list of all of the following that are owned by Seller and constitute Transferred IP:
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(i) all registered Intellectual Property and all applications for
registerable Intellectual Property; and :

(ii) material unregistered trademarks, unregistered service marks, trade
names, corporate names and Internet domain names.

(b)  The Transferred IP constitutes all Intellectual Property used by
Seller in the conduct of the Business. To the Seller’s Knowledge, Seller owns and possesses all
right, title and interest in and to all of the Intellectual Property. To the Seller’s Knowledge, the
Transferred IP is not subject to any Encumbrances, other than Permitted Encumbrances or
Encumbrances that will be removed at or prior to Closing.

(c) To the Seller’s Knowledge, Seller is not infringing,
misappropriating or otherwise conflicting with, in any material way, the Intellectual Property of
any Third Party. To the Seller’s Knowledge, Seller has not received any written notice regarding
any infringement or misappropriation of any Intellectual Property of any Third Party during the
last two (2) years.

(d) To the Seller’s Knowledge, no Third Party has infringed,
misappropriated, diluted or otherwise conflicted with any of the Transferred IP during the last
two (2) years in any material way. To the Seller’s Knowledge: (i) all of the registered
Transferred IP is valid and enforceable; and (ii) no claim by any Third Party contesting the
validity, enforceability, use or ownership of any registered Transferred IP has been made in
writing during the last two (2) years or is currently outstanding.

4.8. Litigation. Except as set forth on Schedule 4.8, the Bankruptcy Case and
any and all actions, adversary proceedings and litigation arising therefrom or related thereto,
there are no Claims pending or, to the Seller’s Knowledge, threatened against the Seller with
respect to the Business before any Governmental Body that, either individually or in the
aggregate, would reasonably be expected to have a Material Adverse Effect or prevent or
materially delay the consummation by the Seller of the transactions contemplated by this
Agreement.

4.9. Title to Assets.

(a) Upon the entry of the Sale Approval Order, at the Closing, the Seller shall have
good and marketable title to, or a valid and enforceable right by Contract to use, the Transferred
Assets, which shall be transferred to the Purchaser free and clear of all Encumbrances, other than
Permitted Encumbrances.

(b) Seller owns or has a valid right to use pursuant to Contract all buildings,
machinery, equipment, and other tangible assets necessary for the conduct of the Business in the
ordinary course. The Transferred Assets constitute all of the assets, agreements, licenses and
properties (other than the Excluded Assets) that are used in or otherwise necessary for the
conduct of the Business. Seller has not assigned any material right, title or interest in or to any
Transferred Asset, except for collateral assignments of rights therein to secured lenders, which
shall be extinguished at Closing.
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4.10. Taxes. Except for matters that would not have a Material Adverse Effect,
(1) to the Seller’s Knowledge, Seller has timely filed all Tax Returns required to be filed with the
appropriate Tax authorities in all jurisdictions in which such Tax Returns are required to be filed
(taking into account any extension of time to file granted or to be obtained on behalf of Seller);
(ii) all Taxes, to the Seller’s Knowledge, required to be paid by Seller, have been paid; and (iii)
the Purchaser will not be responsible or liable for any Taxes of the Seller or required to have
been withheld and paid by the Seller to any Governmental Body.

4.11. Labor and Employment. To Seller's Knowledge, no employee of Seller is
represented by a labor union. Seller is not a party to or bound by any labor or collective
bargaining agreement. To the Seller’s Knowledge, no labor organization or group of employees
has made any official written demand for certification and, to the Seller's Knowledge, no labor
union is seeking to organize any employees of the Seller. There are no (1) unfair labor practice
charges, grievances or complaints pending or, to the Seller’s Knowledge, threatened by or on
behalf of any employee or group of employees of the Seller, except in each case as would not
have a Material Adverse Effect, or (ii) strikes, work stoppages, work slowdowns or lockouts
pending or, to the Seller’s Knowledge, threats thereof against or involving the Seller.

4.12. Brokers. Except for the fees payable by the Seller to Stifel, Nicolaus &
Company, Incorporated and Peter J. Solomon Securities Company, LLC, and any other fees for
which Purchaser will have no Liability, the Seller has not paid or agreed to pay, or received any
Claim with respect to, any brokerage commissions, finders' fees or similar compensation in
connection with the transactions contemplated hereby.

4.13. Investment. The Seller understands and acknowledges that (i) the
Subordinated Debt Consideration is being issued without registration under the Securities Act in
a private placement that is exempt from the registration provisions of the Securities Act and (ii)
the availability of certain of such exemptions depends in part on, and the Purchaser will rely
upon the accuracy and truthfulness of, its representations set forth herein. On the date hereof and
on the Closing Date, Seller is and will be an Accredited Investor. Seller has such knowledge,
sophistication and experience in business and financial matters so as to be capable of evaluating
the merits and risk of the prospective investment in the Subordinated Debt Consideration and has
so evaluated the merits and risks of such investment to its satisfaction. Upon the confirmation by
the Bankruptcy Court, and consummation, of a chapter 11 plan of the Seller to be filed by the
Seller and confirmed by the Bankruptcy Court, Seller shall distribute the Subordinated Debt
Consideration only to those creditors of the Seller (i) who satisfy the requirements set forth in
Section 3.3 at the time of the distribution or (ii) as required by the Bankruptcy Court. Seller
acknowledges that it has been afforded (i) the opportunity to ask such questions of and to receive
answers from representatives of the Purchaser concerning the terms and conditions of the
issuance of the Subordinated Debt Consideration, the operations of the Purchaser and the merits
and risks of investing in the Subordinated Debt Consideration; (ii) access to information about
the Purchaser and its financial condition, results of operations, business, properties, management
and prospects sufficient to enable it to evaluate its investment; and (iii) the opportunity to obtain
such additional information which the Purchaser possesses, or can acquire without unreasonable
effort or expense, that is necessary to make an informed investment decision with respect to its
investment. Seller understands and acknowledges that all offers and sales of the Subordinated
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Debt Consideration shall be made only pursuant to an available exemption from the registration
requirements of the Securities Act or pursuant to registration under the Securities Act.

4.14. Financial Statements and Related Matters. Seller has delivered copies of
the unaudited consolidated balance sheets and related consolidated income statements, for the
Business as of and for the five month period ending May 31, 2009. These financial statements
were derived from the Books and Records.

4.15. Employee Benefit Plans. The electronic data room maintained by Seller
contains a list of all Employee Benefit Plans. The Seller does not participate currently and has
never participated in and is not required currently and has never been required to contribute to or
otherwise participate in any “multi employer plan,” as defined in Sections 3(37)(A) and
4001(a)(3) of ERISA and Section 414(f) of the Code or any “multiple employer plan” within the
meaning of Section 210(a) of ERISA or Section 413(c) of the Code, any "defined benefit plan”
as defined in Section 3(35) of ERISA nor any pension plan subject to the funding standards of
Section 302 of ERISA.

4.16. Affiliated Transactions. Except as set forth on Schedule 4.16, to the
Seller’s Knowledge, no Insider has any interest in the Transferred Assets or is a party to any
Contract used in or related to the Business. To the Seller’s Knowledge, no Insider has (i) any
economic interest in any Person which has engaged or does currently engage in competition with
Seller or (ii) any economic interest in any Person that purchases from or sells or furnishes to
Seller any services or products.

4.17. Insurance. Schedule 4.17 attached hereto lists all policies of insurance
currently in effect owned, held or insuring the Transferred Assets, including the type and amount
of coverage and the expiration dates of the policies. Except as set forth on Schedule 4.17
attached hereto, current premiums and any other obligation under such insurance have been paid
and all such policies are valid and enforceable and in full force and effect on the date hereof and
no Seller is in material default with respect to its obligations under any such insurance policies.

4.18. Absence of Certain Developments. Except as set forth on Schedule 4.18
attached hereto, and except as expressly contemplated by this Agreement, since May 31, 2009:

(a) To the Seller’s Knowledge, Seller has not suffered any chargeback,
damage or destruction in excess of $500,000 to any Transferred Assets, whether or not covered
by insurance;

(b) Seller has not, exclusively with respect to the Business, sold,
leased, assigned or transferred (including, without limitation, transfers to stockholders, holders of
ownership interests or any Insider) a material portion of its tangible assets, except for sales of
inventory which, prior to the commencement of the Bankruptcy Case, were conducted in the
ordinary course of business;

(c) Seller has not sold, assigned, licensed or transferred (including
transfers to stockholders or any Insider) any Transferred [P owned by, issued to or licensed to it
or disclosed any material confidential information with respect to the Business (other than
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pursuant to agreements requiring the receiving party to maintain the confidentiality of and
preserving all its rights in such confidential information); and

(d) Seller has not committed to do any of the foregoing.

4.19. Disclaimer. The representations and warranties made by the Seller in this
Article IV are the exclusive representations and warranties made by the Seller. The Seller
hereby disclaims any other express or implied representations and warranties. The Seller does
not make, and hereby disclaims, any representations or warranties regarding pro-forma financial
information, financial projections or other forward-looking statements of the Business. Except
as expressly set forth in this Agreement and the Disclosure Schedules, the Seller is selling the
Transferred Assets hereunder on an “as is, where is, with all faults” basis and the Seller makes
no representations or express or implied warranties as to the Business, the Transferred Assets or
the Assumed Liabilities, including as to their physical condition, usability, merchantability,
profitability or fitness for any purpose.

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PURCHASER

The Purchaser represents and warrants to Seller on the date hereof as follows:

5.1.  Due Organization and Authority. The Purchaser is a limited liability
company duly organized, validly existing and in good standing under the laws of the State of
Delaware and has all necessary power and authority to own, lease and operate its properties and
to carry on its business as now being conducted. The Purchaser has all requisite power and
authority to enter into this Agreement, carry out its obligations hereunder and consummate the
transactions contemplated hereby. The execution and delivery by the Purchaser of this
Agreement, the performance by the Purchaser of its obligations hereunder and the consummation
by the Purchaser of the transactions contemplated hereby have been duly authorized by all
requisite action on the part of the Purchaser. This Agreement has been duly executed and
delivered by the Purchaser, and, assuming the due authorization, execution and delivery hereof
by the Seller, this Agreement constitutes the legal, valid and binding obligation of the Purchaser,
enforceable against the Purchaser in accordance with its terms, except to the extent enforceability
may be limited by bankruptcy, insolvency, moratorium or other similar laws affecting creditors
rights generally or by general principles of equity (regardless of whether enforcement is
considered in a proceeding in equity or at law).

52. No Conflicts. The execution and delivery by the Purchaser of this
Agreement, the consummation of the transactions contemplated hereby, and the performance by
the Purchaser of this Agreement in accordance with its terms will not:

(a) violate the certificate of incorporation or by-laws (or comparable
instruments) of the Purchaser; or

(b)  violate any Law to which the Purchaser or its assets are bound or
subject to, except for any such violation under the HSR Act;
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provided, however, that the case set forth in clause (b) above is subject to exceptions that
(1) would not reasonably be expected to have, either individually or in the aggregate, a material
and adverse effect on the Purchaser or to prevent or materially delay the consummation by the
Purchaser of the transactions contemplated by this Agreement or (i1) that arise as a result of any
facts or circumstances relating to the Seller or any of its Affiliates.

5.3. Litigation. There are no Claims pending or, to the knowledge of the
Purchaser, threatened against the Purchaser before any Governmental Body that would prevent
or materially delay the consummation by the Purchaser of the transactions contemplated by this
Agreement.

5.4. Financing. Purchaser has delivered to Seller, prior to the date hereof, a
true, correct and complete copy of a (i) term sheet from one or more of Seller's senior secured
lenders (together, the “Debt Term Sheet”) and (ii) equity commitment letter from ComVest
Investment Partners III, L.P. (the “Equity Commitment Letter,” and together with the Debt Term
Sheet, the “Commitment Letters”). The Commitment Letters provide terms and commitments,
as applicable, by the financial institutions or the fund, as applicable, issuing such letters to
distribute to Purchaser immediately available funds in an amount, sufficient to consummate the
transactions contemplated hereby, including payment of the Purchase Price, related fees and
expenses and assumption of the Assumed Liabilities. Purchaser has no reason to believe that
such available cash under the Equity Commitment Letter will not be available. Such
Commitment Letters are in full force and effect on the date hereof. Subject to the foregoing, the
Purchaser is (or, upon the Closing, will be) capable of satisfying the conditions contained in
sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code with respect to each of the
Assumed Contracts.

5.5.  Adequate Assurances Regarding Executory Contracts. Purchaser is and
will be capable of satisfying the conditions in Sections 365(b)(1)}(C) and 365(f)(2)(B) of the
Bankruptcy Code with respect to the Assumed Contracts.

5.6. Brokers. The Purchaser has not paid or agreed to pay, or received any
Claim with respect to, any brokerage commissions, finders' fees or similar compensation in
connection with the transactions contemplated hereby.

5.7.  Capitalization. As of the Closing, the Purchaser shall have issued and
outstanding only the equity securities set forth on Exhibit G. All of the equity securities set forth
on Exhibit G, at the time of issuance, will be validly issued, fully paid and nonassessable.

5.8. ‘As s’ Transaction. PURCHASER HEREBY ACKNOWLEDGES AND
AGREES THAT, EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS
AGREEMENT, NEITHER SELLER NOR ANY OF ITS AFFILIATES MAKE ANY
REPRESENTATION OR WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, WITH
RESPECT TO ANY MATTER RELATING TO THE BUSINESS OR THE TRANSFERRED
ASSETS (INCLUDING THE VALUE, CONDITION OR USE OF THE TRANSFERRED
ASSETS) OR OTHERWISE WITH RESPECT TO ANY OTHER INFORMATION
PROVIDED TO THE PURCHASER, WHETHER ON BEHALF OF THE SELLER OR ITS
AFFILIATES, INCLUDING AS TO (A) MERCHANTABILITY OR FITNESS FOR ANY
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PARTICULAR USE OR PURPOSE, (B) THE OPERATION OF THE BUSINESS AFTER THE
CLOSING IN ANY MANNER OR (C) THE PROBABLE SUCCESS OR PROFITABILITY OF
THE OWNERSHIP, USE OR OPERATION OF THE TRANSFERRED ASSETS BY THE
PURCHASER AFTER CLOSING. WITHOUT IN ANY WAY LIMITING THE FOREGOING,
SELLER HEREBY DISCLAIMS ANY WARRANTY, EXPRESS OR IMPLIED, OF
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AS TO ANY
PORTION OF THE TRANSFERRED ASSETS. PURCHASER FURTHER
ACKNOWLEDGES THAT PURCHASER HAS CONDUCTED AN INDEPENDENT
INSPECTION AND INVESTIGATION OF THE PHYSICAL CONDITION OF THE
TRANSFERRED ASSETS AND ALL SUCH OTHER MATTERS RELATING TO OR
AFFECTING THE TRANSFERRED ASSETS AS PURCHASER DEEMED NECESSARY OR
APPROPRIATE. EXCEPT FOR ANY REPRESENTATIONS AND WARRANTIES
EXPRESSLY SET FORTH HEREIN, PURCHASER WILL ACCEPT THE PROPERTY AT
THE CLOSING “AS IS”, “WHERE IS”, AND “WITH ALL FAULTS”.

ARTICLE VI
BANKRUPTCY COURT MATTERS

6.1.  Bankruptcy Court Matters. On September 1, 2009, the Seller shall file (or
shall have filed) a motion or motions with the Bankruptcy Court seeking entry of (x) an order of
the Bankruptcy Court regarding the transactions contemplated by this Agreement, establishing
notice and service requirements to creditors and parties in interest with respect thereto, approving
the Break-Up Fee and Expense Reimbursement, and approving the bidding procedures (the
“Bidding Procedures” and such order (which shall be substantially in the form of Exhibit D
hereto, with such changes thereto as the parties shall mutually approve, being referred to herein
as the “Bidding Procedures Order”) and (y) an order of the Bankruptcy Court approving the sale
of the Transferred Assets and the Cure Costs pursuant to this Agreement substantially in the
form of Exhibit E hereto (with such changes thereto as the Seller and the Purchaser shall
mutually approve) (the “Sale Approval Order”). Seller shall give prompt notice to Purchaser of
(1) any written notice or other written communication from any Person alleging that the consent
of such Person which is or may be required in connection with the transactions contemplated
hereby is not likely to be obtained prior to Closing, and (ii) any written objection or proceeding
that challenges such transactions or the entry of the Sale Approval Order. Seller shall file the
Bid Procedures Motion on September 1, 2009 and shall use its best efforts to cause a hearing on
the Bid Procedures Motion within 10 days thereof.

6.2.  Bidding Procedures. The Bidding Procedures Order shall be substantially
in the form (with such changes thereto as the Purchaser shall approve) of Exhibit D hereto, and
shall, among other matters:

(1) approve the Break-Up Fee;
(i1)  approve the Bidding Procedures;

(iii)  schedule a hearing to consider entry of the Sale Approval Order
and provide that notice of such hearing be given to all of the Seller's creditors, interest holders of
record, the IRS, all state/local taxing authorities in jurisdictions where the Seller has or may have
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any tax liability, and potential other purchasers identified by the Seller and otherwise in
accordance with Bankruptcy Rule 2002; and

(iv)  approve the form of this Agreement.

6.3.  Sale Approval Order. The Sale Approval Order shall be substantially in
the form of Exhibit E hereto (with such changes thereto as the Seller and the Purchaser shall
mutually approve, which approval shall not be unreasonably withheld, conditioned or delayed).
The Purchaser agrees that it will promptly take such actions as are reasonably requested by the
Seller to assist in obtaining the Sale Approval Order, including, furnishing affidavits or other
documents or information for filing with the Bankruptcy Court for the purposes, among others,
of providing necessary assurances of performance by the Purchaser under this Agreement and
demonstrating that the Purchaser is a “good faith” purchaser under section 363(m) of the
Bankruptcy Code. The Purchaser shall not, without the prior written consent of the Seller, file,
join in or otherwise support in any manner whatsoever any motion or other pleading relating to
the sale of the Transferred Assets hereunder.

6.4.  Appeal. In the event the entry of the Bidding Procedures Order or the Sale
Approval Order shall be appealed, the Seller and the Purchaser shall use their respective
reasonable efforts to defend such appeal. Notwithstanding anything to the contrary set forth
herein, nothing herein shall negate or limit the requirement of a finding that the Purchaser is
entitled to 363(m) protections.

6.5. Assumed Contracts The Seller and the Purchaser shall use commercially
reasonable efforts to obtain an order of the Bankruptcy Court authorizing the Seller to assume
the Assumed Contracts and assign to Purchaser all Assumed Contracts and the Purchaser shall be
exclusively responsible for any and all obligations of the Seller under all such Assumed
Contracts, including, without limitation, the Cure Costs of all monetary defaults with respect to
all such Assumed Contracts, all in accordance with and to the extent provided in this Agreement
and the Sale Approval Order. No later than eight (8) Business Days after the date hereof, Seller
shall deliver to Purchaser a true and complete list of all Contracts to which it is a party, all of
which shall be made available to Purchaser on or prior to such date. Purchaser shall first
designate those Contracts it seeks to have Seller assume and assign ten (10) days prior to the
auction date established by the Bankruptcy Court. At any time and from time to time before the
Closing, the Purchaser may, by written notice to Seller, elect to exclude from the transactions
contemplated hereby any one or more of the Contracts or Permits that would otherwise be
Transferred Assets, in which case it shall immediately and for all purposes herein be deemed an
Excluded Asset. There shall be no adjustment to the amount payable by the Purchaser hereunder
as a result of the Purchaser’s election to exclude any one or more of the Contracts or Permits
pursuant to this Section 6.5 (it being understood that the Purchaser shall not be required to make
any payments for Cure Costs or any other amount for any Excluded Contract). Notwithstanding
any provision in this Agreement to the contrary, the Purchaser shall not be required to purchase,
acquire or assume any Assumed Contract or Permit (or any Liabilities thereunder) a true and
complete copy of which has not been provided by the Seller to Purchaser and any such Contract
shall be an Excluded Contract. Notwithstanding any provision in this Agreement to the contrary,
from and after the date hereof through the Closing Date, the Seller will not reject or take any
action (or fail to take any action that would result in rejection by operation of law) to reject,
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repudiate, terminate or disclaim any Assumed Contract without the prior written consent of the
Purchaser, such consent not to be unreasonably withheld.

6.6. Cure. The Purchaser shall, at or prior to the Closing and in accordance
with the Sale Approval Order and the terms of this Agreement, cure any and all defaults under
the Assumed Contracts, which defaults are required to be cured under the Bankruptcy Code, so
that such Assumed Contracts may be assumed by the Seller and assigned to the Purchaser in
accordance with the provisions of section 365 of the Bankruptcy Code. The Purchaser shall be
responsible for all Cure Costs required herein to be paid in connection with the assignment to the
Purchaser of all Assumed Contracts and such cure payments shall not result in corresponding
reductions in the amount payable by the Purchaser hereunder. To the extent necessary to obtain
authorization therefore or otherwise as required by the Bankruptcy Court, the Purchaser shall
promptly upon request provide evidence to the non-debtor party to the Assumed Contracts of
Purchaser's financial condition in order to satisfy the requirement under section 365 to provide
adequate assurance of future performance of each of the Assumed Contracts. The Seller, prior to
the Closing, shall use commercially reasonable efforts, including the filing and prosecution of
any and all appropriate proceedings in the Bankruptcy Court, to establish the amount of the Cure
Costs, if any, for each Assumed Contract.

6.7. Competing Bids. This Agreement is subject to approval by the
Bankruptcy Court and the consideration by the Seller of higher or better competing bids (each a
“Competing Bid”). From the date hereof (and any prior time) and until the transaction
contemplated by this Agreement is consummated, the Seller is permitted to cause its
Representatives and Affiliates to initiate contact with, solicit or encourage submission of any
inquiries, proposals or offers by, any Person (in addition to the Purchaser and its Affiliates,
agents and Representatives) in connection with any sale or other disposition of the Transferred
Assets. In addition, the Seller shall have the responsibility and obligation to respond to any
inquiries or offers to purchase all or any part of the Transferred Assets and perform any and all
other acts related thereto that are required under the Bankruptcy Code or other applicable Law,
including, supplying information relating to the Business and the assets of the Seller to
prospective purchasers. The parties agree that the Seller shall be entitled to consider and enter
into one or more transactions in connection with a Competing Bid consistent with their fiduciary
obligations as debtors in possession in the Bankruptcy Case. Seller and Purchaser acknowledge
that this Agreement is the culmination of an extensive process undertaken by Seller to identify
and negotiate a transaction with a bidder who was prepared to pay the highest or best purchase
price for the assets of Seller while assuming or otherwise satisfying certain liabilities, among
other material considerations, in order to maximize value and certainty for Seller's constituents.
The overbid provisions and related bid protections are designed to facilitate a full and fair
process designed to maximize the value of the Transferred Assets for the benefit of Seller's
stakeholders.

ARTICLE VII
COVENANTS

7.1.  Operation of the Business.
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(a) Subject to any restrictions and obligations imposed by the
Bankruptcy Court and as otherwise contemplated by this Agreement, the Seller will not engage
In any practice, take any action or enter into any transaction outside the ordinary course of
business between the date hereof and the Closing Date. In particular, between the date hereof
and the Closing Date, without the prior written consent of the Purchaser, not to be unreasonably
withheld, the Seller shall not, in respect of the Transferred Assets or the operation of the
Business:

(1) incur any material Liability (other than connection with the
performance of Assumed Contracts) that would be or would increase an Assumed Liability as of
or subsequent to the Closing;

(i1) lease, license, surrender, relinquish, convey, assign, transfer, sell or
otherwise dispose of any material portion of the Transferred Assets or any interest therein, other
than dispositions in the ordinary course of business;

(ili)  abandon any material rights under any of the Material Contracts,
terminate, amend, modify or supplement the material terms of any Material Contract, or fail to
honor or perform a material portion of the Material Contracts (including, without limitation,
failing to timely pay any residuals); subject to Encumbrances (other than Permitted
Encumbrances) any of the Transferred Assets, except as would not result in any Liability that
would be or would increase an Assumed Liability as of or subsequent to the Closing or as would
be remedied by the Sale Approval Order;

(iv)  enter into any employment, severance or similar Contract with any
officer, director or employee of Seller unless the Purchaser has provided prior written notice that
it does not intend to offer employment to such employee; provided Seller may provide bonuses
to officers, directors or employees for the purpose of retaining such individuals between the date
hereof and the Closing Date;

(v)  other than in accordance with the terms of this Agreement,
terminate any officer, director or employee if such termination would constitute an "employment
loss" under the WARN Act or any similar state law;

(vi)  make or rescind any material Tax election or take any material Tax
position (unless required by law) or file any Tax Return or change its fiscal year or financial or
Tax accounting methods, policies or practice, except in each case as would not reasonably be
expected to materially affect the Purchaser;

(vil) institute, settle or agree to settle any litigation, action or proceeding
before any court or Governmental Authority with any counterparty to an Assumed Contract,
unless each such settlement involves an amount less than $25,000 and in the aggregate all such
settlement in the aggregate involve an amount less than $100,000;

(viii) modify, rescind or terminate a material Permit relating to the
Transferred Assets;
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(ix)  dispose of or fail to keep in effect any material rights in, to, or for
the use of any of the Transferred IP, except for rights which expire or terminate in accordance
with their terms; or

(x)  enter into any Contract to do any of the foregoing.

(b)  Notwithstanding anything in this Agreement to the contrary, this
Section 7.1 shall not prevent the Seller from rejecting Contracts that are not Assumed Contracts.
Neither Purchaser nor any of its Affiliates shall be liable for any claims arising from the rejection
of such Contracts by Seller.

(c) Seller shall give prompt notice to Purchaser of (i) any written
notice of any material violation of Law applicable to any Seller and (ii) the commencement, to
Seller’s Knowledge, of any investigation or review by any Governmental Body with respect to
the Business.

7.2.  Confidentiality. Until the Closing Date, the Purchaser shall hold in
confidence, and shall cause its respective Affiliates and Representatives to hold in confidence, all
Confidential Information obtained by any of them from the Seller or its Affiliates or
Representatives relating to such party or the transactions contemplated hereby. Notwithstanding
the foregoing, the Purchaser may disclose such Confidential Information: (a) to the extent that
such disclosure was previously authorized in writing by the Seller; (b) to any Governmental
Body, with valid and competent jurisdiction thereof, if the Purchaser is directed to disclose (or
reasonably believes that it is appropriate in furtherance of the transactions contemplated hereby)
such Confidential Information to and by such Governmental Body, provided that the Purchaser
shall provide written notice of such disclosure to the Seller; (¢) to the Purchaser's Affiliates and
Representatives who have a need to know such information solely for purposes of assisting in
regard to this Agreement and the transactions contemplated hereby, and who are advised of the
confidentiality obligations hereunder; (d) to the extent that disclosure is required under any
applicable Law. Except as otherwise set forth herein, the Purchaser shall not disclose or make
use of, and the Purchaser shall cause its respective Affiliates and Representatives not to disclose
or make use of, Confidential Information without the prior written consent of Seller. In the event
that this Agreement is terminated, Purchaser shall, and shall cause its respective Affiliates and
Representatives to, promptly return to the Seller or destroy all documents (including all copies
thereof) containing Confidential Information Seller or its Affiliates or Representatives; provided,
however, that copies thereof may be retained (and would remain subject to the terms hereof) to
the extent they reside on hard drives or are otherwise required by contract or law to be retained.
The obligations contained in this Section 7.2 are in addition to and independent of the obligations
contained in the Confidentiality Agreement.

7.3.  Expenses. Except as otherwise specifically provided herein, the Purchaser
and the Seller shall bear their respective expenses incurred in connection with the preparation,
execution and performance of this Agreement and the transactions contemplated hereby,
including all fees and expenses of their Representatives. For the avoidance of doubt, as between
the Purchaser and the Seller, the Seller shall bear all of the costs of administration of any
Bankruptcy Case.
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7.4.  Public Announcements. No party to this Agreement shall make, or cause
to be made, any press release or public announcement in respect of this Agreement or the
transactions contemplated hereby or otherwise communicate with any news media without prior
written approval of the other party, which approval shall not be unreasonably withheld,
conditioned or delayed, unless such disclosure is required by applicable Law. The parties shall
cooperate, using commercially reasonable efforts, as to the timing and contents of any such
announcement, including any such announcement required by applicable Law.

7.5. Access to Information. From the date hereof until the Closing, upon
reasonable notice, the Seller shall (i) afford the Representatives of the Purchaser reasonable
access, during normal business hours, to the offices, plants, warehouses, properties, books and
records of the Seller relating to the Business, and (ii) furnish to the Representatives of the
Purchaser such additional financial and operating data and other information regarding the
operations of the Business as the Purchaser may from time to time reasonably request; provided
that the Purchaser shall be bound by and shall comply with the terms of the Confidentiality
Agreement and this Agreement with respect to the Purchaser’s ability to use or disclose any such
information. The Seller shall facilitate the Purchaser’s contact and communication with the key
employees and personnel of the Seller, suppliers, vendors and distributors of the Business, all as
requested upon reasonable notice by the Purchaser to the Seller and during normal business
hours after the date hereof. The Seller shall facilitate the Purchaser’s contact and communication
with the customers, independent sales organizations, and merchants of the Business; provided
that (x) Purchaser shall give Seller 24 hours’ notice prior to meeting with any such customer,
independent sales organization, or merchant; (y) Purchaser shall afford the Seller opportunity to
be included in any contact or communication with such customer, independent sales
organization, or merchant (including allowing Seller the opportunity to attend any in-person
meeting, participate by phone in any telephonic meeting, and be copied on all emails); and (z)
any such communication or contact shall be designed to maintain the value of the Business. The
Seller shall direct its employees and personnel to cooperate with the Purchaser in connection
with the foregoing. The Seller will use commercially reasonable efforts for thirty (30) days after
the Sale Approval Order is entered, to reject any Contracts related to any merchants, independent
sales organizations or customers as directed by Purchaser. Seller and Purchaser agree that they
will enter into and continue good faith discussions concerning the Business, including, but not
limited to, personnel policies and procedures, and other operational matters relating to the
Business.

7.6. Regulatory and Other Authorizations: Consents.

(a) Each of the parties hereto shall use its commercially reasonable
efforts to (i) take, or cause to be taken, all appropriate action, and do, or cause to be done, all
things necessary under any Law or otherwise to consummate and make effective the transactions
contemplated by this Agreement, (ii)obtain any consents, Permits, waivers, approvals,
authorizations or orders required to be obtained or made in connection with the authorization,
execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby, and (iii) make all filings and give any notice, and thereafter make any
other submissions either required or reasonably deemed appropriate by each of the parties, with
respect to this Agreement and the transactions contemplated hereby required under any Law
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(including promptly making all necessary filings, and thereafter making any other required
submissions, with respect to this Agreement required under the HSR Act).

(b)  The parties hereto shall work closely and cooperatively and consult
with each other in connection with the making of all such filings and notices, including by
providing copies of all such documents to the non-filing party and its advisors a reasonable
period of time prior to filing or the giving of notice. The Purchaser shall pay, or reimburse the
Seller, for all filing fees and other charges arising out of actions taken under this Section 7.6
(including the fees relating to the filing under the HSR Act by both parties).

(c) If necessary, Purchaser and Seller shall (a) make or cause to be
made all filings required of each of them or any of their respective subsidiaries or Affiliates
under the HSR Act or other Antitrust Laws with respect to the transactions contemplated hereby
as promptly as practicable but in no event later than five (5) Business Days after the date hereof,
(b) comply at the earliest practicable date with any request under the HSR Act or other Antitrust
Laws for additional information, documents, or other materials received by each of them or any
of their respective subsidiaries from Federal Trade Commission (the “FTC”), the Antitrust
Division of the United States Department of Justice (the “Antitrust Division”) or any other
Governmental Body in respect of such filings or such transactions, and (c) cooperate with each
other in connection with any such filing (including, to the extent permitted by applicable Law,
providing copies of all such documents to the non-filing parties prior to filing and considering all
reasonable additions, deletions or changes suggested in connection therewith) and in connection
with resolving any investigation or other inquiry of any of the FTC, the Antitrust Division or
other Governmental Body under any Antitrust Laws with respect to any such filing or any such
transaction. Each such party shall use commercially reasonable efforts to furnish to each other
all information required for any application or other filing to be made pursuant to any applicable
Law in connection with the transactions contemplated by this Agreement. Each such party shall
promptly inform the other parties hereto of any oral communication with, and provide copies of
written communications with, any Governmental Body regarding any such filings or any such
transaction. No party hereto shall independently participate in any formal meeting with any
Governmental Body in respect of any such filings, investigation, or other inquiry without giving
the other parties hereto prior notice of the meeting and, to the extent permitted by such
Governmental Body, the opportunity to attend and/or participate. Subject to applicable Law, the
parties hereto will consult and cooperate with one another in connection with any analyses,
appearances, presentations, memoranda, briefs, arguments, opinions and proposals made or
submitted by or on behalf of any party hereto relating to proceedings under the HSR Act or other
Antitrust Laws. The Seller and Purchaser may, as each deems advisable and necessary,
reasonably designate any competitively sensitive material provided to the other under this
Section 7.6 as “outside counsel only.” Such materials and the information contained therein
shall be given only to the outside legal counsel of the recipient and will not be disclosed by such
outside counsel to employees, officers, or directors of the recipient, unless express written
permission is obtained in advance from the source of the materials (the Seller or the Purchaser,
as the case may be).

(d) Each of the Purchaser and Seller shall use its commercially
reasonable efforts to resolve such objections, if any, as may be asserted by any Governmental
Body with respect to the transactions contemplated by this Agreement under the HSR Act, the
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Sherman Act, as amended, the Clayton Act, as amended, the Federal Trade Commission Act, as
amended, and any other United States federal or state or foreign statutes, rules, regulations,
orders, decrees, administrative or judicial doctrines or other laws that are designed to prohibit,
restrict or regulate actions having the purpose or effect of monopolization or restraint of trade
(collectively, the “Antitrust Laws™). In connection therewith, if any legal proceeding is instituted
(or threatened to be instituted) challenging any transaction contemplated by this Agreement is in
violation of any Antitrust Law, each of the Purchaser and the Seller shall cooperate and use its
commercially reasonable efforts to contest and resist any such legal proceeding, and to have
vacated, lifted, reversed, or overturned any decree, judgment, injunction or other order whether
temporary, preliminary or permanent, that is in effect and that prohibits, prevents, or restricts
consummation of the transactions contemplated by this Agreement, including by pursuing all
available avenues of administrative and judicial appeal and all available legislative action,
unless, by mutual agreement, the Purchaser and the Seller decide that litigation is not in their
respective best interests. Each of the Purchaser and the Seller shall use commercially reasonable
efforts to take such action as may be required to cause the expiration of the notice periods under
the HSR Act or other Antitrust Laws with respect to such transactions as promptly as possible
after the execution of this Agreement. In connection with and without limiting the foregoing,
each of the Purchaser and the Seller agrees to use commercially reasonable efforts to take
promptly any and all steps necessary to avoid or eliminate each and every impediment under any
Antitrust Laws that may be asserted by any Federal, state, local and non-United States antitrust
or competition authority, so as to enable the parties to close the transactions contemplated by this
Agreement as expeditiously as possible, including committing to or effecting, by consent decree,
hold separate orders, trust or otherwise the sale or disposition of such of its assets or businesses
as are required to be divested in order to avoid the entry of, or to effect the dissolution of, any
decree, order, judgment, injunction, temporary restraining order or other order in any suit or
preceding, that would otherwise have the effect of preventing or materially delaying the
consummation of the transactions contemplated by this Agreement.

7.7.  Further Action. Each of the parties hereto shall execute such documents
and take such further actions as may be reasonably required to carry out the provisions hereof
and give effect to the transactions contemplated hereby; provided that the Seller shall not be
obligated to incur or be liable for any expense, cost or obligation in connection therewith. From
time to time after the Closing, the Seller shall, at the Purchaser's expense, prepare all documents
and take all actions reasonably necessary to further the sale and assignment of the Transferred IP
to the Purchaser hereunder. At the Closing, the Seller shall turn over actual possession and
control of all of the Transferred Assets to the Purchaser by taking such action that may be
reasonably requested by the Purchaser to effect such transfer of possession and control. To the
extent that any Contract or Permit to be transferred to the Purchaser pursuant to the terms hereof
is not capable of being transferred to the Purchaser (after giving effect to the Sale Approval
Order) without the consent of a third Person, or if such transfer or attempted transfer would
constitute a breach thereof, nothing in this Agreement or in any document, agreement or
instrument delivered pursuant to this Agreement will constitute a transfer or an attempted
transfer thereof prior to the time at which all consents necessary for such transfer will have been
obtained unless an order of the Bankruptcy Court effects such transfer without consent. At the
time of Closing, and subject to the approval of the Bankruptcy Court pursuant to the Sale
Approval Order or such other order of the Bankruptcy Court and/or the consent of the applicable
counterparties to the extent necessary to effect the assignment in any case, the Seller shall
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assume (to the extent required) and then assign to the Purchaser and the Purchaser shall assume
from the Seller all the Assumed Contracts. If a consent of any Person which is required in order
to assign any Transferred Assets is not obtained prior to the Closing, or if an attempted
assignment would be ineffective or would adversely affect the ability of Seller to convey its
interest in question to the Purchaser, the Seller will cooperate with the Purchaser in good faith
and in a commercially reasonable manner in any lawful arrangement reasonably requested by
Purchaser to provide that the Purchaser shall receive the interests of Seller in the benefits of such
Transferred Asset. If any consent is not obtained before the Closing and the Closing is
nevertheless consummated, Seller agrees to continue to cooperate with the Purchaser in good
faith and in a commercially reasonable manner to obtain all such consents as have not been
obtained prior to such date. To the extent that any insurance policies owned or controlled by
Seller covers any loss, Liability, claim, damage or expense resulting from, arising out of, based
on or relating to occurrences prior to the Closing with respect to the Business and permits claims
to be made thereunder with respect to such losses, Liabilities, claims, damages or expenses after
the Closing, the Seller shall use commercially reasonable efforts to obtain an insurance
certificate naming the Purchaser as an additional insured thereunder. The Seller grants to the
Purchaser access to the Seller’s administrative contact for the Seller’s domain names and agrees
to make such person available to the Purchaser and its representatives and agents to effectuate
the transfer to the Purchaser of the domain names which constitute a Transferred Asset
hereunder. From and after the Closing, (i) Seller shall promptly forward to Purchaser any and all
payments received by Seller from customers or any other Persons, which constitute part of the
Transferred Assets and (ii) Purchaser shall promptly forward to Seller any and all payments
received by Purchaser from customers or any other Persons, which constitute part of the
Excluded Assets.

7.8.  Books and Records.

(a) If, in order to properly prepare documents required to be filed with
Governmental Bodies or its financial statements, it is necessary that either party hereto or any
successors thereto be furnished with additional information relating to the Business, the
Transferred Assets or the Assumed Liabilities, and such information is in the possession of the
other party hereto or any successor thereto or any of their respective Affiliates, such party agrees
to use commercially reasonable efforts to furnish or cause to be furnished such information to
such other party, at the reasonable cost and expense of the party being furnished such
information.

(b) For a period of six years after the Closing Date (or such longer
period as may be required by any Governmental Body or ongoing Claim):

) The Purchaser shall not dispose of or destroy any of the Books and
Records. If the Purchaser wishes to dispose of or destroy such Books and Records after
that time, or if the Seller wishes at any time to destroy any business records and files of
the Business held by it, the party proposing such disposition or destruction shall first give
30 days’ prior written notice to the other party, and such other party shall have the right,
at its option and expense, upon prior written notice to the notifying party within such 30
day period, to take possession of the records and files within 15 days after the date of
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such notice. The Purchaser shall bear the costs associated with preserving these Books
and Records.

(i)  Each party (the “Requested Party”) shall allow the other party (the
“Requesting Party”) and any of its Representatives reasonable access to all employees
and files of the Requested Party relating to the Business for the period preceding the
Closing Date which are reasonably required by the Requesting Party in anticipation of, or
preparation for, any existing or future legal proceeding involving the requesting party or
any of its Affiliates or tax return preparation, during regular business hours and upon
reasonable notice at the Requested Party’s principal place of business or at any location
where such records are stored, and the Requesting Party shall have the right, at its own
expense, to make copies of any such records and files; provided that any such access or
copying shall be had or done in such a manner so as not to interfere with the normal
conduct of the Requested Party’s business or operations and shall be subject to
reasonable confidentiality limitations.

7.9.  Tax Matters.

(a) Sales, Use and Other Transfer Taxes. The Purchaser shall provide
the Seller with resale exemption certificates as is appropriate. Seller and Purchaser shall each be
responsible for fifty-percent of all of the excise, sales, value added, use, registration, stamp,
franchise, transfer and similar Taxes incurred in connection with the transactions contemplated
by this Agreement and which are not otherwise exempt pursuant to the applicable sections of the
Bankruptcy Code. The parties hereto agree to cooperate in the filing of all necessary
documentation and all Tax Returns with respect to all such Taxes, including any available pre-
sale filing procedure.

(b) Cooperation. The parties hereto shall cooperate with each other
and with each other's respective Representatives, including accounting firms and legal counsel,
in connection with the preparation or audit of any Tax Return(s) and any Tax claim or litigation
in respect of the Transferred Assets and the Assumed Liabilities that include whole or partial
taxable periods, activities, operations or events on or prior to the Closing Date, which
cooperation shall include making available employees, if any, for the purpose of providing
testimony and advice, or original documents, or either of them.

(c) Bulk Sales Law. The Purchaser hereby waives compliance by the
Seller with the requirements and provisions of any “bulk-transfer” Laws of any jurisdiction that
may otherwise be applicable with respect to the sale and transfer of any or all of the Transferred
Assets to the Purchaser.

7.10. Notification of Certain Matters. Until the Closing, each party hereto shall
promptly notify the other party in writing of any fact, change, condition, circumstance or
occurrence or nonoccurrence of any event of which it is aware that will or is reasonably expected
to result in any of the conditions set forth in Article VIII or IX of this Agreement becoming
incapable of being satisfied.
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7.11. Required Notices. Seller shall give prompt notice to the Purchaser, of the
occurrence or non-occurrence of any event, the occurrence or non-occurrence of which would be
reasonably likely to cause any condition precedent herein not to be satisfied on or prior to the
Closing. Notwithstanding the foregoing, the delivery of any notice pursuant to this Section shall
not (x) be deemed to amend or supplement any of the Disclosure Schedules contemplated
hereby, (y) be deemed to cure any breach of any representation, warranty covenant or agreement
or to satisfy any condition or (z) limit or otherwise affect the remedies available hereunder to the
party receiving such notice. Nothing in this Agreement, including this Section 7.11, shall imply
that the Seller is making any representation or warranty as of any date other than the date of this
Agreement and the Closing Date.

7.12. Use of Name. From and after the Closing, the Seller agrees not to use any
trademarks or trade names included within the Transferred Assets or any names reasonably
similar thereto after the Closing Date in connection with any business related to, competitive
with, or an outgrowth of, the business conducted by the Seller on the date of this Agreement.
The Purchaser agrees to grant a license for a period not to exceed fifteen (15) days to the Seller
upon terms reasonably satisfactory to the Purchaser to use the “Cynergy” or "Prosperty Plus”
name solely in connection with the Bankruptcy Case, and the winding down of the Business. No
later than fifteen (15) days following the Closing, Seller shall, and shall cause each of its
Affiliates to, file amendments with the appropriate Governmental Bodies changing its corporate
name, “doing business as” name, trade name, and any other similar corporate identifier to one
that does not contain the name of any of the Transferred IP, the names "Cynergy," "Property
Plus" or any similar or confusing name.

7.13. Employment.

(@ As of the Closing, Purchaser shall in its discretion offer
employment to the employees of the Seller who remain employed immediately prior to the
Closing whom Purchaser desires to hire to commence immediately following the Closing. The
employees who become employees of the Purchaser are referred to collectively herein as the
“Rehired Employees”. The Purchaser shall make offers of employment to each existing
employee of the Seller with the exception of no more than twenty-five employees.

(b)  The employment of the Rehired Employees by the Purchaser shall
be on such terms of employment as Purchaser may determine, including, salaries and wages,
health, welfare and other benefits, which may be different than prior to the Closing. The
Purchaser may, but shall not be required to, (i) credit the Rehired Employees with their service
with the Seller for purposes of seniority, eligibility and vesting under the Purchaser benefit plans
and programs, (ii) credit the Rehired Employees with their accrued but unused vacation with the
Seller and (iii) credit the Rehired Employees with accrued but unused sick days.

7.14.  Assumed Liabilities. Subsequent to the Closing, upon the terms and
subject to the conditions hereof and the Sale Approval Order, the Purchaser agrees to pay
perform and discharge the Assumed Liabilities as they become due, including, without
limitation, the discharge and performance when due of each and every obligation of the Seller to
be satisfied or performed on or after the Closing Date, under the Assumed Contracts.
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7.15. Non-Competition; Non-Solicitation.

(a) As an inducement for the Purchaser to enter into this Agreement
and in consideration for the consideration to be paid under this Agreement to the Seller, Seller
agrees that from and after the Closing until the date that is the five (5) year anniversary of the
Closing Date, within the United States of America or anywhere else in the world in which the
Purchaser operates or has customers, Seller will not, directly or indirectly, engage or invest in,
own, manage, operate, finance, control or participate in the ownership, management, operation,
financing, or control of, be associated with, or in any manner connected with, or render services
or advice to any business that designs, distributes, sources, markets, sells or provides products or
services similar to the products or services manufactured, designed, distributed, sourced,
marketed, sold or provided by the Business currently or as of the Closing Date or attempt to
induce any customer, supplier, licensee or business relation of the Purchaser or the Business to
cease doing business with the Purchaser or the Business.

(b)  For a period of five (5) years from and after the Closing: (a) Seller
will not, directly or indirectly, (i) hire any employee of the Purchaser or any of its Affiliates, or
(i1) in any way interfere with the relationship between the Purchaser or any of its Affiliates and
any employees thereof.

(c) The parties hereto acknowledge that Section 7.15 applies only to
the Seller and not to any other Person (including any current or former equity holder, officer,
director or employee of Seller); provided this acknowledgement does not affect any separate
agreement of such Persons, if any, or diminish any other right that Purchaser may have against
such Person.

7.16. Purchaser Financing. Prior to the Closing, Purchaser shall (i) use its
commercially reasonable efforts to obtain financing necessary to complete the transactions
contemplated hereby pursuant to the Commitment Letters in accordance with the terms set forth
therein or pursuant to alternate financing arrangements in no lesser aggregate principal amount
and otherwise on substantially comparable terms or terms no less favorable to Purchaser in any
material respect (including the absence of any additional material closing conditions) and (ii)
furnish promptly to Seller such information, and copies of all documents, concerning or relating
to Purchaser’s funding for, or Purchaser’s ability to consummate, the transactions contemplated
by this Agreement as Seller reasonably may request from time to time in order to keep Seller
reasonably informed of the status of Purchaser’s arrangement of such financing.
Notwithstanding the foregoing, (x) Purchaser shall immediately notify Seller upon the
termination or material modification of the Debt Term Sheet provided to Seller and (y) Purchaser
shall not agree to any amendment to a Commitment Letter to amend any material term (including
amounts thereunder and the Closing conditions therein) without the prior written consent of
Seller which shall not be unreasonably withheld or delayed.

7.17. Covenant Not to Sue. From and after the Closing, the Seller shall not sue
or otherwise bring or initiate a Claim, and shall not permit any current lender or Person financed
by a current lender to bring or initiate a derivative Claim on behalf of the Seller, in each case
against Andres Ordonez with respect to the Excluded Asset provided for in Section 2.2(p);
provided, however, the foregoing covenant shall be of no further force and effect and shall
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otherwise not apply to Seller or the lenders referenced herein in the event of a breach by Andres
Ordonez under the agreement between Andres Ordonez and the Seller and as set forth as Exhibit
H.

ARTICLE VIII
CONDITIONS PRECEDENT TO OBLIGATIONS OF PURCHASER

The obligation of the Purchaser to consummate the transactions contemplated by this
Agreement is subject to the fulfillment on or prior to the Closing Date of each of the following
conditions, any one or more of which (to the extent permitted by applicable Law) may be waived
by the Purchaser:

8.1.  Representations and Warranties; Covenants. The representations and
warranties of the Seller contained in this Agreement that are limited or qualified by “Material
Adverse Effect” shall be true and correct both as of the date of this Agreement and as of the
Closing, other than such representations and warranties that are made as of a specified date,
which representations and warranties shall be true and correct as of such date. All other
representations and warranties of the Seller contained in this Agreement shall be true and correct
both as of the date of this Agreement and as of the Closing, other than such representations and
warranties that are made as of a specified date, which representations and warranties shall be true
and correct as of such date, in all material respects, taken as a whole (without giving effect to any
limitation or qualification as to “materiality” (including the term “material”) set forth therein),
except where such failure to be true and correct has been or will be cured, remedied or otherwise
accounted for pursuant to the Sale Approval Order. The covenants and agreements contained in
this Agreement to be complied with by the Seller at or before the Closing shall have been
complied with in all material respects. - The Purchaser shall have received a certificate of the
Seller (the “Seller’s Certificate™) to such effect signed by a duly authorized officer thereof, and
certifying (a) copies of resolutions of the board of managers (or equivalent governing body) of
Seller authorizing and approving the execution and delivery of this Agreement and the
transactions contemplated hereby and the performance by Seller of its obligations hereunder and
thereunder, certified by an officer of Seller, and (b) copies of the certificate of formation (or
equivalent governance documents) of Seller.

82. No Orderr No Governmental Body shall have enacted, issued,
promulgated, enforced or entered any statute, rule, regulation, injunction or other order (whether
temporary, preliminary or permanent) which is in effect and has the effect of (a) making the
transactions contemplated by this Agreement illegal or otherwise restraining or prohibiting
consummation of such transactions or (b) causing such transactions to be rescinded following the
Closing (in each instance, unless satisfied or resolved or preempted by the Sale Approval Order).
All terminations or expirations of waiting periods imposed by any Governmental Body necessary
for the transaction contemplated by this Agreement, if any, shall have occurred.

8.3.  Bankruptcy Condition. The Sale Approval Order shall have been entered
by the Bankruptcy Court. If the Sale Approval Order shall have been appealed from, the
Purchaser agrees to consummate the transaction notwithstanding the pendency of such appeal,
provided that no stay thereof shall be in effect. The Bankruptcy Case shall not have been
dismissed or converted to a proceeding under chapter 7 of the Bankruptcy Code and no trustee or
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examiner shall have been appointed. The Bankruptcy Court shall have authorized the assumption
and assignment of the Assumed Contracts and the Assumed Contracts shall have been actually
assumed and assigned to Purchaser such that the Assumed Contracts will be in full force and
effect from and after the Closing. The Sale Approval Order shall have become a Final Order and
the Cure Costs having been finally fixed.

8.4. Closing Documents. The Seller shall have delivered to the Purchaser on
the Closing Date the documents required to be delivered pursuant to Section 10.2.

8.5. Debt Term Sheet. Purchaser shall have received the funds in the amount
of $32,000,000 as contemplated by, and in accordance with, the Debt Term Sheet.

8.6.  No Material Adverse Effect. Since the date of this Agreement, there shall
not have occurred any Material Adverse Effect.

8.7. Cure Costs. The Purchaser shall have received written confirmation
sufficient to establish that the aggregate Cure Costs do not exceed $67,000,000.

ARTICLE IX
CONDITIONS PRECEDENT TO OBLIGATIONS OF SELLER

The obligation of the Seller to consummate the transactions contemplated by this
Agreement is subject to the fulfillment on or prior to the Closing Date of each of the following
conditions, any one or more of which (to the extent permitted by applicable Law) may be waived
by the Seller:

9.1. Representations and Warranties; Covenants. The representations and
warranties of the Purchaser contained in this Agreement shall be true and correct both as of the
date of this Agreement and as of the Closing, other than such representations and warranties that
are made as of a specified date, which representations and warranties shall be true and correct as
of such date, except where the failure to be so true and correct (without giving effect to any
limitation or qualification as to “materiality” (including the terms “material” and “material
adverse effect”) set forth therein) would not, individually or in the aggregate, reasonably be
expected to prevent or materially delay the consummation by the Purchaser of the transactions
contemplated by this Agreement. The covenants and agreements contained in this Agreement to
be complied with by the Purchaser at or before the Closing shall have been complied with in all
material respects. The Seller shall have received a certificate of the Purchaser (the “Purchaser’s
Certificate™) to such effect signed by a duly authorized officer thereof.

92. No_ Order. No Governmental Body shall have enacted, issued,
promulgated, enforced or entered any statute, rule, regulation, injunction or other order (whether
temporary, preliminary or permanent) which is in effect and has the effect of making the
transactions contemplated by this Agreement illegal or otherwise restraining or prohibiting
consummation of such transactions and which is not satisfied or resolved or preempted by the
Sale Approval Order. All terminations or expirations of waiting periods imposed by any
Governmental Body necessary for the transactions contemplated under this Agreement, if any,
shall have occurred.
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9.3. Bankruptcy Condition. The Sale Approval Order shall have been entered
by the Bankruptcy Court. The Bankruptcy Case shall not have been dismissed or converted to a
proceeding under chapter 7 of the Bankruptcy Code and no trustee or examiner shall have been
appointed. The Bankruptcy Court shall have authorized the assumption and assignment of the
Assumed Contracts and the Assumed Contracts shall have been actually assumed and assigned to
Purchaser such that the Assumed Contracts will be in full force and effect from and after the
Closing with non debtor parties being barred and enjoined from asserting against Purchaser,
among other things, defaults, breaches or claims of pecuniary losses existing as of the Closing or
by reason of the Closing. The Sale Approval Order shall have become a Final Order.

9.4. Payment. The Purchaser shall have paid the Purchase Price in accordance
with Section 3.1 hereof and shall have paid the fees and expenses of the Escrow Agent pursuant
to the Escrow Agreement and shall have delivered joint written instructions to pay the Deposit to
the Seller.

9.5. Closing Documents. The Purchaser shall have delivered to the Seller on
the Closing Date the documents and payments required to be delivered by it pursuant to
Section 10.3.

ARTICLE X
CLOSING

10.1. Closing. Subject to the terms and conditions of this Agreement and the
Sale Approval Order, the sale and purchase of the Transferred Assets and the assignment and
assumption of the Assumed Liabilities contemplated by this Agreement shall take place at a
closing (the “Closing™) to be held at the offices of Nixon Peabody LLP, 437 Madison Avenue,
New York, NY 10022 at 10:00 A.M., New York time, on the third (3rd) Business Day following
the satisfaction or waiver of all conditions to the obligations of the parties set forth in Article
VIII and IX (other than those conditions which by their nature can only be satisfied at the
Closing), or at such other place or at such other time or on such other date as the Seller and the
Purchaser may mutually agree upon in writing (the day on which the Closing takes place being

the “Closing Date”).

10.2. Deliveries by the Seller. At the Closing, unless otherwise waived in
writing by the Purchaser, the Seller shall deliver or cause to be delivered to the Purchaser:

(a) a duly executed Bill of Sale substantially in the form of Exhibit A
hereto;

(b)  a duly executed counterpart to the Assignment and Assumption
Agreement substantially in the form of Exhibit B hereto;

(c) duly executed Assignments of Intangible Property substantially in
the form of Exhibit C hereto;

(d) the duly executed Subordinated Debt Loan Agreements
implementing the terms of the Junior Indebtedness as set forth on Exhibit G;
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(e) a duly executed Seller's Certificate pursuant to Section 8.1;
® a receipt for the payment of the Purchase Price;

(2) a certified copy of the Sale Approval Order, as entered by the
Bankruptcy Court;

(h)  a certification pursuant to Treasury Regulations Section 1.1445-
2(b)(2)(1v)(B) that the Seller is not a foreign corporation, foreign partnership, foreign trust or
foreign estate or disregarded entity; and

@) such other customary documents and instruments of transfer,
assumptions and filings as may be reasonably required to be delivered by Seller to consummate
the transactions contemplated hereby or otherwise give effect to this Agreement.

10.3. Deliveries by Purchaser. At the Closing, unless otherwise waived in
writing by the Seller, the Purchaser shall deliver or cause to be delivered to the Seller:

(a) an amount equal to the Purchase Price by (i) wire transfer of
immediately available funds to account (or accounts) and (ii) the delivery of promissory notes
representing the Subordinated Debt Consideration issued in the name of the Seller, in each case
as designated by the Seller at least two (2) Business Days prior to the Closing Date;

(b)  a duly executed counterpart to the Assignment and Assumption
Agreement substantially in the form of Exhibit B hereto;

(c) the duly executed Subordinated Debt Loan Agreements reasonably
acceptable to Seller implementing the terms of the Junior Indebtedness as set forth on Exhibit G;

(d) a duly executed Purchaser's Certificate pursuant to Section 9.1; and

(e) such other customary documents and instruments of transfer,
assumptions and filings as may be reasonably required to be delivered by Purchaser to
consummate the transactions contemplated hereby or otherwise give effect to this Agreement.

10.4. Allocation of Proceeds. The Purchase Price (including any liabilities that
are considered to be an increase to the Purchase Price for federal income tax purposes) shall be
allocated among the Assets in accordance with the allocation set forth on Schedule 10.4 to be
agreed upon by the Purchaser and the Seller and attached hereto on or before the Closing Date.
The parties agree to file (or cause to be filed) (i) all required federal Forms 8594, Asset
Acquisition Statement under Section 1060, and (ii) all other Tax Returns (including amended
Tax Returns and claims for refund) in a manner consistent with such allocation of the Purchase
Price described herein. The parties agree to refrain from taking any position that is inconsistent
with such allocation, and to use their commercially reasonable efforts to sustain such allocation
in any subsequent Tax audit or Tax dispute.
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ARTICLE XI
TERMINATION: TERMINATION PAYMENT

11.1. Termination Prior to Closing. Notwithstanding anything herein to the
contrary, this Agreement may be terminated, and the transactions contemplated by this
Agreement abandoned, at any time prior to the Closing, upon notice by the terminating party to
the other party:

(a) by the mutual written consent of the Seller and the Purchaser;

(b) by either the Seller or the Purchaser if the Closing shall not have
occurred prior to the date sixty (60) days following the date hereof if the delay is not related to
the filings made under the HSR Act, otherwise one hundred fifty (150) days following the date
hereof (the “Termination Date”); provided, however, that the right to terminate this Agreement
under this Section 11.1(b) shall not be available to any party whose failure to fulfill any
obligation under this Agreement shall have been the cause of, or shall have resulted in, the
failure of the Closing to occur prior to such date;

() (1) by the Seller, if the Purchaser breaches or fails to perform in
any respect any of its representations, warranties or covenants contained in this Agreement and
such breach or failure to perform (A) would give rise to the failure of a condition set forth in
Article IX, (B) has not been cured within ten (10) Business Days following delivery of written
notice of such breach or failure to perform, and (C) has not been waived by the Seller; or (ii) by
the Purchaser, if the Seller breaches or fails to perform in any respect any of its representations,
warranties or covenants contained in this Agreement and such breach or failure to perform
(X) would give rise to the failure of a condition set forth in Article VIII, (Y) has not been cured
within ten (10) Business Days following delivery of written notice of such breach or failure to
perform, and (Z) has not been waived by the Purchaser;

(d) (i) by the Seller, if any of the conditions set forth in Article IX
shall have become incapable of fulfillment prior to the Termination Date, or (ii) by the
Purchaser, if any of the conditions set forth in Article VIII shall have become incapable of
fulfillment prior to the Termination Date; provided, however, that the right to terminate this
Agreement pursuant to this Section 11.1(d) shall not be available if the failure of the party so
requesting termination to fulfill any obligation under this Agreement shall have been the cause of
the failure of such condition to be satisfied on or prior to the Termination Date;

(e) by either the Seller or the Purchaser, if the Bankruptcy Court
approves a sale, transfer or other disposition by the Seller of all or substantially all of the
Transferred Assets of the Seller relating to the Business or all or a substantial part of any of the
Transferred Assets in connection with a Competing Bid,

® by either the Seller or the Purchaser, if Seller shall announce any
plan of reorganization or liquidation other than a plan that contemplates a sale of all or
substantially all of the assets of the Business to Purchaser, or if Seller shall withdraw or seek to
withdraw its motion seeking approval of the transactions contemplated hereby;
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(2) by either the Seller or the Purchaser, if the Case is converted from
a case under Chapter 11 of the Bankruptcy Code to a case under chapter 7 of the Bankruptcy
Code without the prior written consent of Purchaser; or

(h) by the Purchaser, if the Bidding Procedures Order (A) shall not
have been entered by the Bankruptcy Court on or prior to the twentieth (20™) day after the date
hereof or (B) shall fail to be in full force and effect after entry or shall have been stayed,
reversed, modified or amended in any material respect without the prior written consent of
Purchaser; or, by the Purchaser, if this Agreement shall not have been approved by the
Bankruptcy Court on or prior to the forty-fifth (45™) day after the date hereof.

11.2. Effect of Termination; Remedies.

(a) In the event of termination of this Agreement pursuant to
Section 11.1, this Agreement shall have no effect and no party hereto shall have any liability to
the other parties hereto or their respective Affiliates, directors, officers, employees,
Representatives or shareholders, except for the obligations of the parties to this Agreement
contained in this Section 11.2, Section 7.4, Article XII and the Confidentiality Agreement, and
except that nothing in this Agreement will relieve any party from liability for fraud or any
intentional breach of any representation, warranty, covenant or agreement set forth in this
Agreement prior to such termination, and provided that nothing in this Agreement shall prevent
Seller from seeking specific performance of the Agreement and/or the Equity Commitment
Letter.

(b) If this Agreement is terminated pursuant to Section 11.1(a) or
Section 11.1(d)(i) (subject to Section 11.2(d), for any reason other than the condition set forth in
Section 9.3 being incapable of fulfillment prior to the Termination Date), then, within two
Business Days after such termination, the Deposit, together with any interest accrued thereon,
shall be returned to Purchaser in accordance with the terms of the Escrow Agreement.

(c) If this Agreement is terminated pursuant to Section 11.1(b),
Section 11.1(d)(i) (to the extent that such termination results from the condition set forth in
Section 9.3 being incapable of fulfillment prior to the Termination Date), Section 11.1(d)(i1),
Section 11.1(g), or Section 11.1(h), then, within two (2) Business Days after such termination (i)
the Deposit, together with any interest accrued thereon, shall be returned to Purchaser in
accordance with the terms of the Escrow Agreement and (i1) Seller shall pay to Purchaser the
Expense Reimbursement; provided, however, if this Agreement is terminated pursuant to Section
11.1(g) and following such termination a subsequent transaction is consummated in which Seller
sells or disposes of a majority of its assets for value, Seller shall pay to Purchaser an amount
equal to the Break-Up Fee, simultaneously with the consummation thereof.

(d) If this Agreement is terminated pursuant to Section 11.1(c)(i), then,
within two (2) Business Days after such termination, the Deposit, together with any interest
accrued thereon, shall be delivered to Seller in accordance with the terms of the Escrow
Agreement.
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(e) If this Agreement is terminated pursuant to Section 11.1(c)(ii)
then, within two (2) Business Days after such termination after such termination, (i) the Deposit,
together with any interest accrued thereon, shall be returned to Purchaser in accordance with the
terms of the Escrow Agreement and (ii) Seller shall pay to Purchaser the Break-Up Fee and the
Expense Reimbursement.

() If this Agreement is terminated pursuant to Section 11.1(e) or
Section 11.1(f) then: (i) upon the earlier of (A) sixty (60) days after such termination or (B) the
consummation of any such sale, transfer, disposition, plan or liquidation, Seller shall pay to
Purchaser the Break-Up Fee and the Expense Reimbursement; and (ii) within two (2) Business
Days of such termination, the Deposit, together with any interest accrued thereon, shall be
returned to Purchaser in accordance with the terms of the Escrow Agreement.

(g)  The parties agree that the Purchaser would be substantially
damaged in any event requiring the payment of the Break-Up Fee, that the precise amount of
such damage would be impossible or difficult to determine, and that the amount of the Break-Up
Fee represents a reasonable estimate of such damages. Any payment of the Break-Up Fee
would constitute liquidated damages and not a penalty. The provisions herein as to the payment
of the Break-Up Fee and the Expense Reimbursement were material inducements to the
Purchaser entering into this Agreement. Any payments of the Breakup Fee or Expense
Reimbursement under this Section 11.2 shall be made by Seller by wire transfer of immediately
available funds to an account designated in writing by Purchaser.

11.3. Exclusive Remedy. The Purchaser’s sole and exclusive remedies for any
claim arising out of or in connection with this Agreement shall be termination and payment as set
forth in this Article X1 absent fraud or intentional breach.

11.4. Survival After Termination. Notwithstanding anything in this Agreement
to the contrary, the provisions of Sections 7.2, this Article XI and Article XII shall survive any
termination of this Agreement.

ARTICLE XII
MISCELLANEOUS

12.1. Amendment. This Agreement may not be amended, modified or
supplemented except by a written instrument signed by all of the parties to this Agreement.

12.2. Notices. Any notice, request, instruction or other document to be given
hereunder by a party hereto shall be in writing and shall be deemed to have been given, (a) when
received if given in person, (b) on the date of transmission if sent by facsimile or other wire
transmission (with answer back confirmation of such transmission), (c)upon delivery, if
delivered by a nationally known commercial courier service providing next day delivery service
(such as Federal Express), or (d) upon delivery, or refusal of delivery, if deposited in the U.S.
mail, certified or registered mail, return receipt requested, postage prepaid:

If to the Seller, addressed as follows:
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Cynergy Data, LLC

30-30 47™ Avenue, 9™ Floor
Long Island City, NY 11101
Attn: Stephen A. Aschettino

Fax: (917) 386-2561

with a copy to:

Nixon Peabody LLP

437 Madison Avenue

New York, New York 10022

Attn: Michael P. Murphy
Bradley C. Vaiana

Fax: (866) 261-9822

If to the Purchaser, addressed as follows:

The ComVest Group

CityPlace Tower

525 Okeechobee Blvd., Suite 1050
West Palm Beach, Florida 33401
Attn: Daniel Nenadovic

Fax: (561) 727-2100
with a copy to:

Akerman Senterfitt
One Southeast Third Avenue
Suite 2500 .
Miami, Florida 33131
Attn: Carl D. Roston
Martin G. Burkett

Fax: (305) 349-4762

or to such other individual or address as a party hereto may designate for itself by notice given as
herein provided.

12.3. Waivers. The failure of a party hereto at any time or times to require
performance of any provision hereof shall in no manner affect its right at a later time to enforce
the same. No waiver by a party of any condition or of any breach of any term, covenant,
representation or warranty contained in this Agreement shall be effective unless in writing, and
no waiver in any one or more instances shall be deemed to be a further or continuing waiver of
any such condition or breach in other instances or a waiver of any other condition or breach of
any other term, covenant, representation or warranty.
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12.4. Counterparts and Execution. This Agreement may be executed in two (2)
or more counterparts (delivery of which may be by facsimile or via email as a portable document
format (.pdf)), each of which will be deemed an original, and it will not be necessary in making
proof of this Agreement or the terms of this Agreement to produce or account for more than one
(1) of such counterparts.

12.5. Headings. The headings preceding the text of the Articles and Sections of
this Agreement and the Schedules hereto are for convenience only and shall not be deemed part
of this Agreement.

12.6. Applicable Law and Jurisdiction.

(a) This Agreement and all Claims with respect thereto shall be
governed by and construed in accordance with the federal bankruptcy law, to the extent
applicable, and, where state law is implicated, the laws of the State of New York without regard
to any conflict of laws rules thereof that might indicate the application of the laws of any other
Jurisdiction.

(b)  The Purchaser and the Seller irrevocably and unconditionally
consent to submit to the jurisdiction of the Bankruptcy Court for any litigation arising out of or
relating to this Agreement and the transactions contemplated hereby (and agree not to commence
any litigation relating hereto except in the Bankruptcy Court).

(©) Any and all service of process and any other notice in any such
Claim shall be effective against any party if given personally or by registered or certified mail,
return receipt requested, or by any other means of mail that requires a signed receipt, postage
prepaid, mailed to such party as herein provided. Nothing herein contained shall be deemed to
affect the right of any party to serve process in any manner permitted by Law or to commence
legal proceedings or otherwise proceed against any other party in any other jurisdiction.

12.7. Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY
JRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL
PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY.

12.8. Binding Nature; Assignment. This Agreement shall be binding upon and
inure to the benefit of the parties hereto and their respective successors and permitted assigns,
but neither this Agreement nor any of the rights, interests or obligations hereunder shall be
assigned by any of the parties hereto without prior written consent of the other parties (which
shall not be unreasonably withheld or delayed); except (a) that the Purchaser may assign any of
its rights (but not its obligations) hereunder to any Affiliate or wholly owned subsidiary, (b) the
Purchaser may grant a security interest in its rights and interests hereunder to its lenders, (c) the
rights and interests hereunder may be assigned to a trustee appointed under chapter 11 or
chapter 7 of the Bankruptcy Code, (d) this Agreement may be assigned to any entity appointed as
successor to the Seller pursuant to a confirmed chapter 11 plan and (e) as otherwise provided in
this Agreement.
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12.9. No Third Party Beneficiaries. This Agreement is solely for the benefit of
the parties hereto and no provision of this Agreement shall be deemed to confer upon third
parties any rights, remedies or Claims.

12.10. Termination of Representations, Warranties and Covenants.  All
representations and warranties made by the Seller and the Purchaser in this Agreement shall
terminate on the Closing Date upon the purchase of the Transferred Assets by the Purchaser and
the Seller shall have no liability after the Closing Date for any breach of any representation or
warranty. All covenants and agreements shall lapse at, and be of no further force and effect
following, the Closing unless otherwise specified by their terms.

12.11. Entire Understanding. This Agreement, the Exhibits and the Schedules
hereto and the Confidentiality Agreement (which shall remain in full force and effect) and the
Commitment Letters set forth the entire agreement and understanding of the parties hereto in
respect to the transactions contemplated hereby and the Agreement, the Exhibits and the
Schedules hereto supersede all prior agreements, arrangements and understandings relating to the
subject matter hereof and are not intended to confer upon any other person any rights or remedies
hereunder. There have been no representations or statements, oral or written, that have been
relied on by any party hereto, except those expressly set forth in this Agreement, the Exhibits and
the Schedules.

12.12. Partial Invalidity. Wherever possible, each provision hereof shall be
interpreted in such manner as to be effective and valid under applicable Law, but in case any one
or more of the provisions contained herein shall, for any reason, be held to be invalid, illegal or
unenforceable in any respect, such provision shall be ineffective to the extent, but only to the
extent, of such invalidity, illegality or unenforceability without invalidating the remainder of
such invalid, illegal or unenforceable provision or provisions or any other provisions hereof,
unless such a construction would be unreasonable.

12.13. Specific Performance. The Seller and Purchaser acknowledge and agree
that the other parties would be damaged irreparably in the event any of the provisions of this
Agreement or the Confidentiality Agreement are not performed in accordance with its specific
terms or are otherwise breached. Accordingly, each of the Seller and Purchaser agrees that the
other party shall be entitled to an injunction or injunctions to prevent breaches of the provisions
of this Agreement or the Confidentiality Agreement and to enforce specifically this Agreement
or the Confidentiality Agreement and the terms and provisions hereof in any action instituted in
any court in the United States or in any state having jurisdiction over the parties and the matter in
addition to any other remedy to which they may be entitled pursuant hereto.

(Signature Page Follows)
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08-20-08  0B:34PM  FROM-AKERMAN SENTERFITT 305-374-5095 T-184  P.02/05  F-344

IN WITNESS WHEREOF, the Parries have caused this Assel Purchase Agreement 1o
be duly execured, as of the date firsy above wrinen.

PURCHASER
CYNERGY HOLDINGS, L1.C
B \%Q\Z/(
Title:
fAdditiongt Sgnagure Page Folows]

Signawure Page 0 Asset Purchase Agreemens



SELLER

CYNERGY DATA, LLC

L/

By: -
?@‘me: Xiarcelo Paledini
itle: Chief Executive Officer

CYNERGY PROSPERITY PLUS, LLC

By: Cynergy Data, LLC, its managing
member

Ny

wc: celo Paladini
itle: hief Executive Officer

Signature Page 1o Asset Purchase Agreement




Schedule 2.2(¢)

Excluded Assets

(1) Promissory Note, dated November 15, 2007 by Marcelo Paladini in favor of Cynergy
Data, LLC.

(2) Promissory Note, dated November 15, 2007 by Gustavo Ceballos in favor of Cynergy
Data, LLC.
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Schedule 2.2(d)

Excluded Contracts

(1) Promissory Note, dated November 15, 2007 by Marcelo Paladini in favor of Cynergy
Data, LLC.

(2) Promissory Note, dated November 15, 2007 by Gustavo Ceballos in favor of Cynergy
Data, LLC.

(3) Letter Agreement, dated as of the date hereof by and between Andres Ordonez and
Cynergy Data, LLC.

(4) Any contract or obligation of any kind in connection with or related to Transworks, LLC
and any ownership interest in Transworks, LLC and obligation of the Seller to
Transworks, LLC.

(5) Lease Agreement 45 West 36st Street Realty company December 12, 2003 for 6th Floor
of 45 West 36th St., NY, NY and any contract or service associated with this exclusion.

(6) Plantation Carlisle LLC Lease March 26, 2009 Lease for 8751 West Broward Boulevard,
Plantation, FL and any contract or service in connection with or related to this exclusion.

(7) Any contract or lease of any kind in connection with or related to the properties located
at:

1133 S. University Drive, Suite 203, Ft Lauderdale, FL 10255
W. Higgins Road, Suite 500, Rosemont IL
1819 Main Street, Sarasota, FLL

(8) Any Employment Contracts

(9) Any Corporate Insurance Contracts including but not limited to commercial property,
commercial liability, directors and officers, errors and omissions, workers comp,
employment practices liability, automobiles (whether personal or corporate).

(10) Any Employee Benefit Plan Contract(s) including but not limited to medical,
dental, life, std, Itd. Notwithstanding the foregoing 401K plan shall be assumed.
(11) Any contract related to an obligation to an officer (GL# 20060) totaling
$1,202,124.35 as of May 31, 2009.
(12) Any contract with the following:
DOLPHIN CAPITAL CORP.

ACCRUAL FOR 2008 AUDIT FEES.

ACCRUAL FOR FLORIDA RENT- RETENTION OFFICE
ACCURINT

ALLIED TRAINING SOLUTIONS

AMERICAN EXPRESS

AMERICAN EXPRESS

B. R. FRIES & ASSOCIATES

BARGER & WOLEN LLP
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CARRUOLO, RALPH

CARTRIDGE WORLD - ASTORIA

COHEN & PERFETTO LLP

COLLEGE POINT BOARD OF TRADE, INC
CREST OFFICE PRODUCTS INC.

CROSS AND GUARD INC

DAVIES OFFICE REFURBISHING INC
DIRECTV

FTI CONSULTING, INC

GENESYS CONFERENCING

HTI ASSOCIATES LLC

INDIANA DEPARTMENT OF REVENUE
INTEREST RATE SWAP FEES CONTRACTS
ISTA NORTH AMERICA

J.H. COHN LLP

JAFFE RAITT HEUER & WEISS

KESSLER CREATIVE

MERCEDES BENZ CREDIT CORP.

NEW YORK SERVICE GROUP INC

NIXON PEABODY LLP

SOURCE MEDIA

STAPLES

STATE OF CONNECTICUT DEPARTMENT OF LABOR
STATE OF NEW JERSEY-LABOR & WORKFORCE DEPT
SUNNY’S LIMOUSINE SERVICE INC
THOMSON COMPUMARK

TIFFANY CARTING CORP.

TRAVELERS - ST. PAUL TRAVELERS
ULINE

BOND HOLDING CORP

WALDNER’S BUSINESS ENVIRONMENTS, INC.
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Schedule 2.2(e)

Excluded Notes Receivable

(1) Promissory Note, dated November 15, 2007 by Marcelo Paladini in favor of Cynergy
Data, LLC.

(2) Promissory Note, dated November 15, 2007 by Gustavo Ceballos in favor of Cynergy
Data, LLC.
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Schedule 2.2(0)

Excluded Investments

S. Name of the Entity Ownership
No.
1. | Cynergy Prosperity Plus, LLC 100%
2. Transworks, LLC 17%
3. | i-POS Systems, LLC 5.45%
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Schedule 4.1

Investments

S. Name of the Entity Ownership
No.

1. | Cynergy Prosperity Plus, LLC 100%
2. | Affiniscape Merchant Solutions LLC 47.5%
3. | Merchant Cash and Capital, LLC 31.5%
4. | Certified Equity Commerce, L.P. 20%
5. | USTransact, LLC 20%
6. | AmericaOne, LLC 20%
7. Transworks, LLC 17%

8. | Mosaic Interactive, LLC 1%
9. | i-POS Systems, LLC 5.45%

' Cynergy Data received a notice, dated August 19, 2009, from Merchant Cash and Capital, LLC asking Cynergy
Data whether it wishes to participate in a new subordinated credit facility. Failure to participate could potentially
result in the dilution of Cynergy Data’s equity interest.
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Schedule 4.6(b)

Leased Real Property

S. No. Lessor Street Address

1. LIC Crown Leasehold | 30-00 47" Avenue, Long Island City, Queens, NY 11101
Owner LLC

2. 45 W. 36" St. Realty | 45 West 36" Street, New York, NY 10018
Co.

3. Plantation Carlisle, 8751 West Broward Boulevard, Plantation, FL 33324
LLC
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Schedule 4.8
Litigation

(1) In June, 2009, Tribul Merchant Services, LLC, Second Source Funding, LLC and Sam
Chanin filed suit in state court in New York, New York against Cynergy Data, LLC,
Cynergy Data’s wholly owned subsidiary, Cynergy Prosperity Plus, LLC and three
individuals. Plaintiffs’ lawsuit was filed after Cynergy Prosperity Plus, LLC commenced
foreclosure proceedings with regard to an $8,000,000.00 loan to Second Source Funding,
LLC that was in default. Plaintiffs’ complaint seeks a judgment declaring that such
default did not occur, seeks an accounting of fees and costs charged by Defendants to
Plaintiffs and contains allegations of tortious interference with contractual relations. The
Complaint seeks in excess of $10,000,000.00 in compensatory damages.

(2) In March, 2009, Kassap Family Limited Partnership and several related parties
commenced a lawsuit against Cynergy Data and various other defendants in state court in
Baltimore, Maryland. Plaintiffs allege that Cynergy Data purchased a portfolio of
merchants and a corresponding commission income stream that were subject to a security
interest held by Plaintiffs. Those merchants are alleged to have served as a portion of the
collateral for a loan that Plaintiffs made to Shimgil Holding (“Shimgil”), one of Cynergy
Data's Independent Sales Organizations. The Complaint thus seeks a judgment declaring
that the Plaintiffs have a first-priority security interest in the merchant commission
income and that Cynergy Data must surrender proceeds generated from the income
stream until such time as the Plaintiffs loans to Shimgil are paid in full. Cynergy Data has
denied all allegations and contends that there was no evidence of a perfected security
interest at the time Cynergy Data purchased the merchant portfolio at issue. The
Plaintiffs’ loans to Shimgil total $2,150,000.00.

(3) On August 13, 2009, Cynergy Data received a Summons and Complaint from one
Merchant Processing Services Corp. (“MPS”), one of its Independent Sales Organizations
(“ISO™), referable to an action commenced in state court in New York, New York. MPS
alleges, inter alia, breach of its ISO Conduit Processing Agreement with Cynergy Data,
dated September 27, 2007, and breach of a Settlement and Modification Agreement,
dated June 24, 2009, and seeks damages amounting to $340,481.18. Although a final
determination has not yet been made, it is anticipated that Cynergy Data will, in its
answer to the Complaint, assert a counterclaim in the amount of approximately
$1,550,000 by virtue of MPS’s alleged failure to perform pursuant to a Residual Purchase
Agreement entered into between the parties on October 15, 2008.
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Schedule 4.16
Affiliated Transactions
(1) Promissory Note, dated November 15, 2007 by Marcelo Paladini in favor of Cynergy

Data, LLC.

(2) Promissory Note, dated November 15, 2007 by Andres Ordonez in favor of Cynergy
Data, LLC.

(3) Promissory Note, dated November 15, 2007 by Gustavo Ceballos in favor of Cynergy
Data, LLC.

(4) Operating Agreement of Transwork, LLC, dated April 2008 by and among i-POS
Systems, LLC, Cynergy Data, LLC and ITM (Information and Technology Management)
Holding Limited.

(5) Agreements with i-POS Systems, LLC and Cynergy Data Group Inc.

(6) Marcelo Paladini, Andres Ordonez and Gustavo Ceballos own equity interests in i-POS
Systems, LLC.

(7) The holder of a majority equity interests in Cynergy Data Group, Inc. is a brother-in-law
of Marcelo Paladini, and married to an employee of Cynergy Data.
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Schedule 4.17
Insurance

Please see the annexed report.
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Schedule 4.18

Absence of Certain Developments

(1) Unit Purchase Agreement, dated June 12, 2009 by and between Cynergy Data, LLC
and RS2 Software p.Lc.

(2) Unit Purchase Agreement, dated June 12, 2009 by and between i-POS Systems, LL.C
and RS2 Software p.l.c.

(3) On July 24, 2009 Cynergy Data, LLC and Cynergy Prosperity Plus, LLC entered into a
forbearance agreement with Marcelo Paladini, Comerica Bank, as co-lead arranger and
agent for itself, Harris, N.A. and other lenders identified therein, with respect to the
matters set forth therein.
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Schedule 10.4

Allocation of Proceeds

(M2844237;1}12665828.8



Exhibit “C”



SETTLEMENT TERM SHEET
SUMMARY OF PROPOSED TERMS AND CONDITIONS
JUNE 2, 2010

This summary of the principal terms and conditions (“Summary”) of a proposed
settlement has been prepared exclusively for consideration by those parties listed as Settling
Parties below (each a “Settling Party” and, collectively, the “Settling Parties). The proposed
settlement described in this Summary does not constitute a binding offer or agreement by any
Settling Party or any of their respective affiliates or subsidiaries, and the obligations of any of
these parties shall be only those obligations set forth in the definitive agreement approved,
executed and delivered by the Settling Parties (the “Settlement Agreement”) except that each
Settling Party agrees that (i) it will negotiate in good faith to consummate the Settlement
Agreement and all other documents contemplated thereby, and (ii) each Settling Party will seek
approval of the Settlement Agreement by the United States Bankruptcy Court for the District of
Delaware (the “Bankruptcy Court”).

Reference is made to that certain stipulation by and among the Settling Parties dated
December 18, 2009 and so ordered by the Bankruptcy Court on December 21, 2009 and any
subsequent stipulations and orders of the Bankruptcy Court related thereto (the “Stipulation™)
and to that certain Escrow Agreement dated October 26, 2009, between Cynergy Data, LLC
(now known as CD Liquidating Co., LLC) and Wilmington Trust Company as Escrow Agent
(the “Existing Escrow Agreement”).

Reference is also made to (1) the Objection of the Term B Parties and Second Lien
Parties to Debtors’ Notice of Intent to Assume and Assign Certain Unexpired Leases and
Executory Contracts and Setting Cure Amounts, (2) the Objection by Moneris Solutions, Inc. to
the Proposed Assumption and Assignment of Assumed Contracts and Proposed Cure Amounts
and (3) the Response of Cynergy Holdings LLC to (i) Objection of Term B Parties and Second
Lien Parties to Debtors’ Notice of Intent to Assume and Assign Certain Unexpired Leases and
Executory Contracts and Setting Cure Amounts and (ii) Debtors’ Motion for an Order Pursuant
to Sections 105, 363, 365, 503 and 507 of the Bankruptcy Code and Bankruptcy Rules 2002,
6004, 6006, 9007 and 9014, Among Other Things, (a) Approving the Sale of the Assets Free and
Clear of All Liens, Claims and Encumbrances; (b) Approving Procedures for Assumption and
Assignment of Certain Executory Contracts and Unexpired Leases; and (c) Granting Related
Relief as Requested (each an “Objection” and, collectively, the “Objections”).



Summary of Settlement Terms
Settling Parties: Harris/Moneris

Harris N.A. and Moneris Solutions, Inc., in
its capacity and as agent for Harris N.A. or
their successors or assigns as BIN Sponsor
to Purchaser (collectively, “Moneris”)

Term B Parties and Second Lien Parties
(collectively, “Term B Parties”)

Dymas Funding Company LLC,
individually and as agent for the Term B
Lenders and as agent for the Second Lien
Lenders (“Dymas”)

Ableco Finance LLC, as Term B Lender and
as Second Lien Lender

A3 Funding LLC, as Term B Lender and as
Second Lien Lender

Garrison Credit Investments I LLC, as Term
B Lender
Term A Parties

Comerica Bank, as a Term A Lender and as
agent for the Term A Lenders

Wells Fargo Capital Finance, LLC, formerly
known as Wells Fargo Foothill, LLC, as a
Term A Lender

Comerica Bank, as lender to Cynergy
Liquidation Co. Plus, LLC, f/k/a Cynergy
Prosperity Plus, LLC and as agent

Debtors
CD Liquidation Co., LLC, f/k/a Cynergy Data, LLC

Cynergy Data Holdings, Inc.
2



CD Liquidation Co. Plus, LLC, f/k/a Cynergy
Prosperity Plus, LLC

Purchaser

Cynergy Holdings, LLC and Cynergy Data, LLC or
each of their successors and assigns as ISO under the
BIN Sponsor Agreement (collectively “Purchaser”)

Settling Parties shall include the successors and assigns of
each of the foregoing entities.

Closing Date: No later than July 29, 2010 (the “Closing Date”); unless
otherwise agreed to by the parties.

Settlement Escrowed Funds: Upon the earliest of the following: the date on which an
order of the Bankruptcy Court is issued (x) confirming the
Debtors’ plan of reorganization, if this settlement is
incorporated into the plan or (y) approving the Settlement
Agreement; the Escrowed Funds, as such term is defined in
the Existing Escrow Agreement in the amount of
$20,004,327.49 less amounts released from the Escrowed
Funds prior to such date pursuant to the Stipulation (the
“Settlement Escrowed Funds™) shall be deposited into a
segregated, interest bearing (no risk), escrow account (the
“Settlement Escrow Account”) with an unrelated, third
party, escrow agent acceptable to each of the Settling
Parties (Wilmington Trust Company, being deemed an
acceptable escrow agent) subject to an escrow agreement in
form and substance acceptable to the Settling Parties (the
“Settlement Escrow Agreement”). The foregoing amount
includes rolling reserve releases which were included in
accounts payable of the Debtor but not paid prepetition in
the amount of $302,011.82. Until the time set forth in the
foregoing sentence, the Settlement Escrowed Funds shall
remain in the current Escrow Account as defined in and
pursuant to the Existing Escrow Agreement for distribution
under the existing Stipulation. The Settlement Escrowed
Funds shall be held in the Settlement Escrow Account to
be disbursed in accordance with the Indemnification
Coverage provisions herein and as cash collateral (“Cash
Collateral”) for (a) the secured claims of the Term A
Parties, and the Term B Parties for obligations outstanding
under the prepetition and postpetition financing facilities (to
be defined in the Settlement Agreement) in the amounts set
forth on a schedule attached to the Settlement Agreement
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which schedule shall be updated on and as of the
Determination Date (as defined below), respectively,
including for any potential revived secured claim on
account of payment by the Term A Parties or Term B
Parties under the guaranty of the Indemnifying Parties’
obligations (described below), and (collectively, the “Term
A Parties Claims” and collectively, the “Term B Parties
Claims”) (b) the secured claims of Moneris for the
Indemnification set forth herein.

Prior to and including November 3, 2014 (the
“Determination Date”), the only distributions that may be
made from the Settlement Escrow Account are (a) are
monthly disbursements from net accrued interest (net of
expenses under the Settlement Escrow Agreement) earned
on the Settlement Escrowed Funds in the Settlement
Escrow Account to Comerica Bank, as Agent for the Term
A Lenders, for application to the indebtedness of Debtors to
the Term A Parties until paid in full, and then to Dymas
Funding Company LLC, as Agent for the Term B Parties
for application to the indebtedness of Debtors to the Term
B Parties until paid in full (“Interest Payments”), and (b) on
account of Indemnification Payments to Moneris as set
forth herein.  Interest Payments and Indemnification
Payments continue after the Determination Date as set forth
below.

After the Determination Date, the only distributions that
may be made from the Settlement Escrow Account are to
Moneris, the Term A Parties or the Term B Parties as
provided below. After the Determination Date, the Term A
Parties, Term B Parties, Purchaser and Moneris will
determine the expected present value of the remaining Cure
Amount under a methodology acceptable to the parties and
distribution of the remaining Settlement Escrowed Funds,
as acceptable to such parties. Until such time as agreement
is reached and definitive documentation acceptable to
Moneris, Purchaser, the Term A Parties (unless paid in
full), and the Term B Parties is fully executed with respect
to the transaction in the foregoing sentence, the
Indemnification survives and Indemnification Payments
and Interest Payments shall continue to be made from the
Settlement Escrow  Account. So long as the
Indemnification survives, no other entity besides Moneris,
the Term A Parties, the Term B Parties and Purchaser to the
extent of Purchaser’s subrogation rights set forth herein,
will have an interest in the Settlement Escrow Account and
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the Settlement Escrow Account will not be disposed of or
encumbered other than as set forth herein.

The Settlement Escrow Agent’s fees and expenses shall be
provided for and paid first from the assets of the Debtor’s
estate other than the Settlement Escrowed Funds in the
Settlement Escrow Account pursuant to the confirmed plan,
and any shortfall shall be paid from accrued interest earned
on the funds in the Settlement Escrow Account. In no
event shall the principal amount of the Settlement
Escrowed Funds in the Settlement Escrow Account be used
to pay fees and expenses of the Settlement Escrow Agent.

Indemnified Parties: Indemnification of each of Moneris Solutions, Inc. and
Harris N.A. and each of their respective parents,
subsidiaries, affiliates and their respective shareholders,
partners (both general and limited), members, officers,
directors, employees and agents and each other person, if
any, controlling each of them or any of their affiliates (each
being an “Indemnified Party” and collectively, the
“Indemnified Parties™).

Indemnifying Parties: Debtors, on a limited recourse basis (recourse limited to
and capped at the principal amount of the Settlement
Escrowed Funds) (“Indemnifying Party”). If the Term A
Parties elect after the Determination Date, and subject to
definitive agreement executed by Moneris, the Term A
Parties, the Term B Parties, and Purchaser, to apply all or a
portion of the Settlement Escrowed Funds to their Term A
Parties Claims or Term B Parties Claims, as applicable, as
permitted under that definitive agreement, then the
obligations of the Indemnifying Parties under the
Settlement Agreement will be severally guaranteed by the
Term A Parties allocated as determined by the Term A
Parties, and the amount of such guaranty shall be capped at
the principal amount of the Settlement Escrowed Funds
(excluding the amount of the Interest Payments received by
the Term A Parties) applied by the Term A Parties to the
Term A Parties Claims. If at the time of such election or
any given time thereafter, either (i) Wells Fargo Capital
Finance, LLC is no longer a subsidiary of an FDIC insured
National Association providing banking services or
Comerica Bank is no longer an FDIC insured Texas
banking corporation or (ii) the rating by any of S&P,
Moodys or Fitch of the senior debt of any Term A Party (or
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its parent as applicable) is no longer investment grade, then
such Term A Party may not apply any of the Settlement
Escrowed Funds (other than Interest Payments as provided
above) to its Term A Party Claims unless such Term A
Party posts collateral, a letter of credit in favor of Moneris
or some other form of security agreeable to Moneris, in its
sole discretion. The Term B Parties may not apply any
portion of the Settlement Escrowed Funds unless and until
the Term B Parties post collateral, a letter of credit in favor
of Moneris or some other form of security agreeable to
Moneris, in its sole discretion. Following payment in full of
the Term A Parties Claims, the Term B Parties may
substitute and replace the Term A Parties as Guarantors
under an assumption agreement reasonably acceptable to
the Term A Parties, Term B Parties, Purchaser and the
Indemnified Parties (“Assumption Transaction”), including
both (a) a release of the Term A Parties, and (b) an
assumption by the Term B Parties of all of the obligations
of the Term A Parties in the Settlement Agreement,
including indemnification of the Indemnified Parties for
amounts applied by the Term A Parties to each of their
Term A Parties Claims from the Settlement Escrowed
Funds. If following payment in full of the Term A Parties
Claims, the Term B Parties do not timely enter into an
Assumption Transaction, all of the remaining Settlement
Escrowed Funds shall be released to Moneris and held in
accordance with the Bin Sponsor Agreement and each
applicable Merchant Agreement. The Term A Parties,
allocated as determined by the agreement of the Term A
Parties, will severally, and after an Assumption
Transaction, the Term B Parties will as determined by
agreement of the Term B Parties, severally, guarantee in
favor of Moneris the Indemnification Payments capped at
the principal amount of the Settlement Escrow Account
applied, respectively, by the Term A Parties or the Term B
Parties to their respective Term A Parties Claims or Term
B Parties Claims. Any payments by a Term A Party (or
Term B Party as the case may be) under its guaranty of
payment shall revive the secured claim against the Debtors
of the paying Term A Party (or Term B Party as the case
may be) to the extent of such payments.

Notwithstanding anything to the contrary (and without
expanding any obligation of any Term A Party or Term B
Party set forth above), in no event shall any Term A Party
or Term B Party have any monetary or indemnity
obligations to make any payments under its guaranty to
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Indemnification Coverage:

Moneris or a merchant (i) until such party elects after the
Determination Date to apply the Settlement Escrowed funds
to its respective Term A Parties Claims or Term B Parties
Claims or (i1) in excess of the Settlement Escrowed Funds
(exclusive of Interest Payments) that are applied in
satisfaction of the Term A Parties Claims of such Term A
Party or Term B Parties Claims of the Term B Party less
payments previously made under the guaranty, and with
respect to a particular merchant, in excess of the Settlement
Escrowed Funds designated for such merchant’s account;
provided that nothing herein, including the cap and
limitations on recourse with respect to Indemnification
Payments set forth herein, limits the rights and remedies of
Moneris at law or in equity for breach of the Settlement
Agreement.

Where (1) the applicable merchant has been identified as
having an unfunded rolling reserve in an amount per
merchant as set forth on an agreed to Schedule to the
Settlement Agreement which amount has been escrowed in
the Existing Escrow Account minus (i) any distributions
made on account of that merchant pursuant to the
Stipulation and (ii) any prior Indemnification Payments
made pursuant to the Settlement Agreement the difference
of which represents all or part of the amount sought as an
Indemnification Payment for that merchant, irrespective of
any ISO level reserves, sub-ISO level reserves, QM
reserves or any other reserves from the merchant to fund
those losses pursuant to any agreement related to the BIN
Sponsor Agreement, (2) the applicable merchant (i) has
processed transactions resulting in settlement proceeds
which are insufficient to cover such Merchant Loss
(defined below) (to the extent of such insufficiency); (ii)
was no longer processing transactions with the Debtors
and/or is not currently processing transactions with the
Purchaser, (iii) has closed merchant accounts with the
Debtors and/or the Purchaser or (iv) has requested a return
of, or Purchaser or Moneris consistent with their ordinary
course of business have determined to return, part or all of
such merchant’s reserves in accordance with and as
provided by the terms of the applicable merchant
processing agreement, and (3) the requested payment is of
the type of payment for a Merchant Loss (as defined herein)
that would be sought to be recovered from a reserve
account if such account was funded by the Debtors as of the
Petition Date, the Indemnifying Parties shall provide
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Timing of Indemnification

Payment

indemnification (the “Indemnification”) to the Indemnified
Parties for such merchant for all proceedings, actions,
claims, suits, liabilities, losses, costs or expenses of any
kind (including, but not limited to fees and expenses of
legal counsel) attributed to a merchant, including all
chargebacks, claims, fees, fines, returns, uncollected
amounts due from such merchant, fraudulent practices of
such merchant, attorneys fees incurred for collection, or
requests for repayment of reserves (each a “Merchant
Loss™).

If the Indemnified Parties fail to take timely action to seek
an Indemnification Payment (action within 7 Business Days
of receipt by Moneris of a certification by Purchaser of a
Merchant Loss would be considered timely), then Purchaser
may send written notice to Moneris identifying such failure
consistent with the terms of the Settlement Agreement and
providing details of any Merchant Loss certified by an
officer of Purchaser and if Moneris fails to take action
within 7 Business Days of such notice, then to the extent
such Merchant Losses otherwise would have been
indemnified by the Indemnifying Parties, Purchaser shall be
subrogated to the rights of the Indemnified Parties with
respect to such Merchant Loss.

Moneris will give notice to (a) the Settlement Escrow
Agent, (b) Purchaser, (¢c) Comerica, as agent for Term A
Parties, or, after an Assumption Transaction, Dymas, as
agent for the Term B Parties, and (d) one individual
designee of Comerica or, after an Assumption Transaction,
of Dymas, on any Business Day (a “Payment Date”), on
which Moneris wishes to collect a payment pursuant to the
Indemnification (an “Indemnification Payment”). If on any
such Payment Date, the Settlement Escrow Agent receives
not later than 11:30 a.m. (Chicago, Illinois time) a written
notice from Moneris, specifying (i) that an Indemnification
Payment is to be made on such Payment Date, (ii) the
principal amount of such Indemnification Payment and (iii)
to the knowledge of Moneris, all of the applicable
conditions to such Indemnification Payment have been
satisfied, the Settlement Escrow Agent will transfer from
the Settlement Escrow Account or, if for any reason funds
are insufficient in the Settlement Escrow Account, the Term
A Parties or Term B Parties, as applicable, will transfer by,
not later than 3:30 p.m. (Chicago, Illinois time), on such
Payment Date to Moneris’ demand deposit account, in
immediately available funds, an amount equal to such
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Security Provisions:

Litigation:

Consents:

Releases:

Indemnification Payment. In the event that such notice is
received by Settlement Escrow Agent later than 11:30 a.m.
(Chicago, Illinois time), such Indemnification Payment will
be made on the next succeeding Business Day by no later
than 3:30 p.m. (Chicago, Illinois time). Within 35 Business
Days after the applicable Payment Date occurs, Comerica
(or the Term B Parties’ Agent if applicable after an
Assumption Transaction), may provide notice of a request
for return and recovery from Moneris of all or part of any
such Indemnification Payment made on the Payment Date
only because such payment was paid in error and was not
otherwise due and owing to Moneris or a merchant. The
Settlement Agreement will provide for a dispute
mechanism if such a notice is delivered.

The obligations of Indemnifying Parties to indemnify the
Indemnified Parties shall be secured by a perfected first
priority security interest in the Settlement Escrow Account,
including execution of a Demand Account Control
Agreement, reasonably satisfactory to Moneris.

Hearing dates and other scheduling dates set forth in the
Stipulation remain until Bankruptcy Court approval of the
Settlement Agreement

Withdrawal of all Objections upon approval of Settlement
Agreement

Purchaser

Creditors Committee

Bankruptcy Court Approval

Must bind any trustee - chapter 7 or 11.

Full release of any and all claims against Moneris arising
on or before the date of the Bankruptcy Court order
approving the Settlement Agreement and related in any way
to the Settlement Escrowed Funds, Bin Sponsor Agreement
or the Debtors, by the Debtors, Term A Parties, Term B
Parties, Garrison Credit Opportunities Holdings, L.P. and
Committee, except with respect to: (i) claims as set forth in
the Settlement Agreement, (ii) claims for breach under the
Settlement Agreement and (iii) claims for disgorgement by
Moneris under the Order dated December December 21,
2009 (Docket No. 498) by the Bankruptcy Court in
Debtors’ bankruptcy cases regarding, among other things,
9



Legal Fees and Costs

releases of escrowed funds, provided, however, that claims
on account of such potential disgorgement obligations shall
be included in the claims released if none of Debtors, Term
A Parties, Term B Parties, or the Committee provide to
Moneris, within 35 Business Days after the date upon
which the Bankruptcy Court enters an order approving the
Settlement Agreement, a notice of request for return and
recovery of all or part of any payments received under the
Order. Release by Purchaser of claims against Moneris, but
solely to the extent relating to the Indemnification
Payments received and used by Moneris to cover a
Merchant Loss and not otherwise disgorged.

For the avoidance of doubt, the Settlement Agreement does
not release claims as between the Debtors and Purchaser.

Full release of any and all claims arising on or before the
date of the Bankruptcy Court order approving the
Settlement Agreement by Moneris of the Debtors, Term A
Parties, Term B Parties, Garrison Credit Opportunities
Holdings, L.P. and Committee related to the Settlement
Escrowed Funds, Bin Sponsor Agreement or the Debtors
except (i) claims as set forth in the Settlement Agreement,
and (ii) claims for breach under the Settlement Agreement
For the avoidance of doubt, the Settlement Agreement does
not release claims by Moneris against Purchaser for
liabilities of the Debtors which were assumed by Purchaser,
or adversely affect, in any way any rights, claims and
interests of the Purchaser under the Sale Order, provided
further that nothing in this sentence or in the other
provisions of the Settlement Agreement shall provide the
Purchaser with rights or remedies which are more
expansive than those that are currently held by the
Purchaser under the Sale Order except to the extent that
such rights or remedies are expressly provided for in the
other provisions of the Settlement Agreement.

Immediately upon Bankruptcy Court approval of the
Settlement Agreement, reimbursement from the Debtors’
estate as part of the cure of the assumption of the Bin
Sponsor Agreement of any and all attorney fees, expenses
and disbursements incurred by Moneris in connection with
Debtors’ bankruptcy cases after October 26, 2009 through
approval of the Settlement Agreement by a final,
nonappealable order issued by the Bankruptcy Court; which
amount shall not be deducted from the Settlement
Escrowed Funds.
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Permanent Injunction: Permanent injunction issued by the Bankruptcy Court of all
parties in interest in the Bankruptcy Cases against pursuit of
claims (i) released under the Settlement Agreement or (ii)
related to reserves identified in the Bankruptcy Cases as
part of the Settlement Escrowed Funds, except such
injunction shall exclude and not apply to (x) payments
provided for under the Settlement Agreement or requests
made by a merchant for return of a merchant reserve
pursuant to and in accordance with the terms of the
applicable merchant processing agreement by and among
the merchant, the Debtors and Moneris and the Bankruptcy
Court order approving the Settlement Agreement which
portion of a reserve was not previously paid (and not
otherwise disgorged) to Moneris and/or Purchaser as an
Indemnification Payment and (y) except as specifically
released herein by the Purchaser, any and all claims, rights
and interests of Purchaser arising under the Sale Order.

Merchants: For clarification, prior to and after a Determination Date,
merchants seeking return payment, in part or in full, of a
reserve which was designated as a Rolling Reserve and
deposited into the Cure Reserve as defined in the Sale
Order, may contact a representative at Purchaser requesting
such return in accordance with the applicable merchant
processing agreement. Payment of any such reserve to a
merchant is subject to the terms and conditions of the
applicable merchant processing agreement by and among
the merchant, the Debtors, Purchaser, as assignee and
Moneris.

Bankruptcy Court Approval: Except as otherwise provided for, the Settlement
Agreement is subject to the approval of the Bankruptcy
Court pursuant to a final and non-appealable order
therefrom.

Undersigned parties consent and agree to use best efforts to
obtain all court orders necessary to effectuate the
transactions contemplated in Settlement Agreement.

As soon as practicable, and in any event within 5 days after
the Settlement Agreement is executed, the Debtors will file
a motion in the Bankruptcy Court seeking approval thereof.

If the Bankruptcy Court denies the Debtors’ motion seeking
approval of the Settlement Agreement, the Settlement
Agreement shall terminate. In the event of a termination
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Representations and Warranties:

Covenants

pursuant to the preceding sentence, none of the terms and
statements of the Settlement Agreement, nor any part of
this Summary or any correspondence between or statements
of the Settling Parties related to the negotiation, drafting or
approval of this Summary or the Settlement Agreement
shall be argued or deemed to be an admission against such
party’s interest in any litigation between the Settling
Parties.

Customary for this type of transaction, including, the
Settling Parties shall each represent and warrant that: (a)
each such entity has full power and authority to enter into
and execute the Settlement Agreement and to carry out the
obligations and covenants created thereby; (b) the execution
and delivery of the Settlement Agreement and the
performance of the obligations and covenants created
thereunder have been duly authorized by all necessary
corporate action on the part of each such party, and no
shareholder or other approval is necessary in order to bind
each such party thereto; and (c) the execution and delivery
of the Settlement Agreement and the performance of the
obligations and covenants created thereby are in the best
interest of each such party and will not result in any conflict
with or breach or violation of, or default under, the
certificate of incorporation or by-laws of such party.
Representation by Garrison Credit Investments I LLC that
Garrison Credit Opportunities Holdings, L.P. was never and
is not a Term B Lender or Second Lien Lender and has no
claim against or interest in the Debtors.

Representation by Debtors that, except as set forth on the
Disclosure Schedules to the Settlement Agreement which
Disclosure Schedules shall include a listing of all unfunded
merchant reserves per merchant with a description of any
outstanding issues or disputes associated therewith, to their
knowledge and as of October 26, 2009, there are no monies
owing by the Debtors related to or arising out of unfunded
merchant reserves.

Settlement Escrow Account documents to provide for
certifications made by the Settlement Escrow Agent to each
Settling Party on the 5th Business Day of each month as to
the holdings and transactions with respect to the Settlement
Escrowed Funds for the prior months end, including interest
received during such month and the type and source of such
interest and disbursements of interest. Investments by
Settlement Escrow Agent must be acceptable to each of
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Conditions Precedent:

Events of Default:

Remedies for Default:

Acknowledgments:

Moneris, each Term A Party and after an Assumption
Transaction, Dymas Funding Company LLC.

Customary and appropriate for transactions of this type,
including, without limitation, (i) execution and delivery of
satisfactory definitive documentation customary for such
transactions, (ii) bankruptcy court approval, (iii) obtaining
necessary third party approvals (if any), (iv) prompt
delivery to Moneris of drafts of the Settlement Escrow
Agreement, Settlement Agreement, and pleadings to
approve the Settlement Agreement; and (v) withdrawal with
prejudice of objections by Garrison Credit Opportunities
Holdings, L.P.

Events of default customary and appropriate for a
transaction of this kind and nature, including breach of any
material obligation under the Settlement Agreement or
Stipulation; certain bankruptcy or insolvency events.

Customary and appropriate for a transaction of this kind
and nature, including payment of legal fees and expenses
for prevailing, non-breaching parties by breaching parties.

Each of the Settling Parties acknowledges and agrees (a)
that the Settlement Agreement, only to the extent it pertains
to each Settling Party, and the transactions and documents
contemplated thereby, only to the extent it pertains to each
Settling Party, are fair and reasonable and are not
unconscionable or the result of any fraud, duress, coercion,
pressure or undue influence exercised by any party upon the
others or by any person or persons; (b) that it has had the
opportunity to obtain independent legal advice from
counsel of its own selection with respect to the Settlement
Agreement and the transactions and documents
contemplated thereby and its respective rights and
obligations thereunder; and (c) that it understands its
respective rights and obligations thereunder and the
relevant facts.

Each of the Settling Parties acknowledge that the
Settlement Agreement is entered into solely because of
desire on the part of all concerned to bring to a close, and to
foreclose, mutually vexatious litigation and shall never be
treated as, or claimed to be, an admission of liability, fault,
wrongdoing, injury or damages, all of which are, and
remain, disputed.
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Challenges:

Business Day:

Governing Law:

Settlement Agreement Jointly Drafted. The Settling Parties
acknowledge that they jointly contributed to the drafting of
the Settlement Agreement. In the event of ambiguity, no
rule of contract interpretation or rule of contract
construction based on an allegation that one party to the
Settlement Agreement drafted the Settlement Agreement
shall be applied to construe the Settlement Agreement for
or against any party.

Any action relating to the Settlement Agreement shall be
brought in the Bankruptcy Court unless and until the
bankruptcy cases are closed by order of the Bankruptcy
Court, after which such actions may be brought in the
federal or state courts of New York and the Settling Parties
consent to the personal jurisdiction of such court for such
an action and to the venue of such court.

A day, other than a (i) Saturday, (ii) Sunday, or (iii) a day
on which the banks in Illinois are not open for business.

The Settlement Agreement shall be governed by, and
construed and interpreted in accordance with, the internal
laws of the State of New York, without regard to its choice

of law provisions.

[Signature pages follow.]
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Accepted and agreed to this 2nd day of June, 2010.

Error! Unknown document property name.

DYMAS FUNDING COMPANY LLC
individually and as agent for the Term B
Lenders and as agent for the Second Lien
Lenders

By:

Name & 27 le~

Title: /”4#047/ »77 %/ﬂff//a"‘
ABLECO FINANCE LI
By: M

Name Ly Hiher |
Title: Senen. (o ﬁ-’emieﬁ_/

By: %/%/

Name & .o /?#010er
Title: 0, e frmssde~T

GARRISON CREDIT INVESTMENTS I LLC

By:

Name
Title:
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10207055.27
3IM210-2015

CYNERGY HOLDINGS, LLC

CYNERGY DATA, LLC

7@%

Nam waw Pe L'm/»(

Title: O&e
COMERICA BANK
By:

Name

Title:

WELLS FARGO CAPITAL FINANCE, LLC
f/k/a WELLS FARGO FOOTHILL, LLC

By:

Name
Title;

OFFICIAL COMMITTEE OF UNSECURED

CREDITORS OF CD LIQUIDATION CO.
PLUS, LLC, et al.

By:

Name
Title;

INY104147;13 17



Error! Unknown document property name.

CYNERGY HOLDINGS, LLC

By:

Name

Title:
CYNERGY DATA,LLC
By:

Name

Title:
COMERICA BANK

g _’“'" e o

By: ~ =

= Name Viadinie 2. 6\«?-0(\
Title: \ice Seesident

WELLS FARGO CAPITAL FINANCE, LLC
f/li/a WELLS FARGO FOOTHILL, LLC

By:

Name
Title;

OFFICTAL COMMITTEE OF UNSECURED

CREDITORS OF CD LIQUIDATION CO.
PLUS, LLC, ef al.

By:

Name
Title:
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CYNERGY HOLDINGS, LL.C

By:

Name

Title:
CYNERGY DATA, LLC
By:

Name

Title:
COMERICA BANK
By:

Name

Title:

WELLS FARGO CAPITAL FINANCE, LLC
f/k/a WELLS FARGO FOOTHILL, LLC

Ve bgnadfna

P YETRERY

PARNACNG- D ReElroie

OFFICIAL COMMITTEE OF UNSECURED

__CREDITORS OF CD LIQUIDATIONCO.

Error! Unknown document property name.

PLUS, LLC, et al.

By:

Name
Title:
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Exhibit “D”



MID

3899000000000002
3899000000003036
3899000000003473
3899000000011203
3899000000020410
3899000000032399
3899000000032407
3899000000032423
3899000000035905
3899000000040012
3899000000041242
3899000000046985
3899000000048395
3899000000049898
3899000000050730
3899000000051209
3899000000055812
3899000000056554
3899000000057503
3899000000058048
3899000000058584
3899000000060499
3899000000060747
3899000000061299
3899000000063857
3899000000064384
3899000000065274
3899000000065514
3899000000067023
3899000000067353
3899000000068682
3899000000069086
3899000000071983
3899000000072544
3899000000073484
3899000000073914
3899000000075125
3899000000075141
3899000000075836
3899000000078525
3899000000078681
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11009322.7
31210-2015

Exhibit B

CYNERGY DATA TEST
SOMALAB

MAGAZINES 1 888 877 8655
BOSTROM INDUSTRIES
DORSIA

CNA 18004639954
DISCOUNT CLUB 8888778655
THEREADERSCHOICECOM
ANTI-AGING PLUS

ULTIMATE LIVING INTERIOR
MARKETING CONSULTANTS
LA BROCHE

L N CONSULTING

FPJ

MAGAZINES 1 888 877 8655
BILL WENDEL FLOORS

RPM CAR

MYPETFAT COM

XTREME TEXTURIZING ACADEMY
METRO DIVERSIFIED INVESTMENTS
DOLLY DEMITRO

MY IMPORT INC
WWW.SWITCHPHASE.NET
PERIODICALS

ZENIT

AFRICAN ART DEALERS

10 D SOLUTIONS

TEMPORAL DELIGHTS

WHY NOT

CARB CRACKERS USA
ENCHANTE

KEMP CHIROPRACTIC CENTER
NATIONAL SECURITY CENTER
LBA 800 258 6587

NEAR TOWN AND ASSOCIATES
TECHNOTOUCH

CLARK TAYLOR AND ASSOCIATES
ANCHOR DOOR

MASTER HP JEWELERS

FEA LIMOUSINES

UNITED BENEFITS ALLIANCE

R 72 Vo Vs S Vo R Vs AV V) SV RV SV ¥ S Vo S Vo SV o e ¥ SV V0 SV R V0 SV SV SV S 72 S Vo S Vo S Vo S W SE V0 S V0 S V0 TR V0 SV T V0 S V0 T V0 S V0 S V0 SV S V2 S Vo T VB

Closing Date 26-Oct-09

664.21
11,858.55
4,195.43
1,943.03
1,833.78
63,756.66
715.36
73,768.30
1,522.53
102.23
203,831.98
505.00
5,842.27
71.37
6,355.33
686.12
415.94
1,500.00
3.53
2,348.80
260.85
360.46
157.26
49,833.55
5,434.20
819.45
22.98
1.59

4.60
211.38
850.52
1,286.28
202.10
25,001.25
1,872.30
562.00
21.59
2,943.06
381.72
307.10
286.09



3899000000079705
3899000000080687
3899000000081081
3899000000081990
3899000000083871
3899000000084747
3899000000085223
3899000000085249
3899000000085264
3899000000085504
3899000000086676
3899000000086908
3899000000086924
3899000000087013
3899000000087195
3899000000087591
3899000000087617
3899000000088904
3899000000088987
3899000000089555
3899000000090173
3899000000091593
3899000000094464
3899000000095578
3899000000098986
3899000000100071
3899000000107530
3899000000112845
3899000000113264
3899000000117901
3899000000118024
3899000000119006
3899000000122919
3899000000123636
3899000000123784
3899000000128908
3899000000135275
3899000000135317
3899000000137354
3899000000137370
3899000000137701
3899000000140176
3899000000153294
3899000000154730
3899000000169712
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VITALCARE RX MEDSTAR USA
TWICE TRADING

CPLTRXCARD 8002530438

SENOR TEQUILA CANTINA GRILL
VICTORIAS GARDEN

AEROPRESS

SHOES 4 KIDS

SHOES 4 KIDS

NORTHWEST RUNNING BOARDS
FUEGO CUBANO

GOOD SAMARITAN MOVERS
MILLIONAIRE WEB CLUB

THE TIRE SHOPPE

CLEAR CREDIT.COM
KENDALL BODY 2000

NOVATECK NETWORKS

ADVANCED FABRICATIONS
EXCLUSIVE AUTO SOUND AND SECURITY
CARNAGE PAINT BALL SUPPLY
HEART START

RIVE GAUCHE NIGHTCLUB
COMPUTERS FOR PEOPLE
COMPUTER IMAGING SUPPLY

DENT CRAFT FFQ LLC

CAR BANK AUTOCENTER
NEXTWERK

INTERNATIONAL MAGAZINE SERVICE OF NO
NY RES

FUELZONE

AMERICAS CHOICE READERS SERVICE
AMERICAN NATIONAL COUNSELING SERVICES
OLOFIN COM
UNEMPLOYMENT BENEFIT SERVICES
ROLLOVER NOW

CONTORMAR

THE SPORTSMAN GENERAL STORE
NORTH AMERICAN CENTER

ROYAL PRESTIGE D CLASS

FONE 4 CHEAP COM

ECLIPSE PRODUCTS

AVILA STONE

LA PASSERELLA SHOES

TOP SAVINGS

DERLAIN SKIN CARE PLUS
SOFTWARE BY PCSAFE
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10.00
630.72
27.59
1,579.37
4,625.08
11.00
3,259.53
2,212.33
1,709.46
393.79
1,523.61
6,856.20
1,854.59
16,676.20
591.74
79.25
166.68
160.66
146.48
2,427.74
2,203.30
0.20
10,990.02
6,505.63
2,005.40
730.75
36,794.38
10,000.00
1,163.43
93,262.47
8.80
196.63
17,363.52
1.40
289.00
376.21
11,374.35
35.00
5,126.94
307.00
578.32
20.61
62,996.85
158.00
95,258.26



3899000000172864
3899000000176246
3899000000179711
3899000000182061
3899000000182327
3899000000184265
3899000000187177
3899000000188415
3899000000190643
3899000000190767
3899000000196111
3899000000198315
3899000000198976
3899000000201010
3899000000202653
3899000000209005
3899000000217917
3899000000218923
3899000000219335
3899000000220689
3899000000220879
3899000000221539
3899000000222412
3899000000222560
3899000000224491
3899000000226827
3899000000230332
3899000000234292
3899000000237345
3899000000247104
3899000000249431
3899000000253458
3899000000253920
3899000000262111
3899000000262145
3899000000262723
3899000000267433
3899000000268514
3899000000269595
3899000000274090
3899000000277358
3899000000281996
3899000000299873
3899000000304095
3899000000308062
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CHINA STOCK REPORTS
MAGAZINES 8004914778

MAX COMPUSA

MAGAZINES 8004914778

SPRAY VITAMINS

US ONLINE AMERICA GROUP
KDR ENTERPRISES LLC

MP PRODUCTS DIRECT

DNP

BUYING SERVICE

ULTRACARD 8008590237
OPTIMAL HEALTH FOR LIFE
HUNTINGFLIXS COM

F AND A CONCEPTS

PRECIOUS METTLES
SHOPPERSTIME LLC

NEW ERA SOLUTIONS
PRINTWEST CORPORATION
SOFTWAREDINER COM

IMAGE LIMOUSINE TRANSPORTATION
HABITAT PROMO LLC

MAGAZINE 8663231278

KIDS JUKE BOX

NATIONAL LAMPOON TOURS INC
SIBA ITALIA SHOES

ACE DION PAINTING

CAREER SUCCESS

STRUCTURAD

HPN 866 931 3483
WWW.THEBESTARTPRINTS.COM
MOSAIC PERFORMANCE CONSULTING
GALAXY COMMUNICATIONS GROUP
DIAMOND PRIDE CABINETRY
ANDREA MILLER FOUNDATION
MCCAMIES TRASH REMOVAL
AUTOMOTIVE WARRANTY SOLUTIONS
LASER AD GROUP

MED CAREER LAB

CELERES 8663432091

TEJAS JEWELRY

BODY EXTREME COM

ADULT MOVIES 2 GO

QPM SOLUTIONS
THREAD PIT INC

LOUIS FERRE
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27.48
37.37
1,589.39
3,341.46
101,271.45
400,134.69
218.83
6,686.68
1,136.50
2,318.35
39.96
320.79
13,873.39
6,757.13
32.53
158.55
150.00
1,078.96
40,955.88
310.00
2,123.88
38,733.29
9,371.90
77.60
339.60
761.06
917.72
656.07
1,289.83
8.85
292.64
242.00
73.00
4.50
7,383.68
2,740.58
4,704.10
2,731.29
4.21
18,952.70
286.05
12.50
5,000.00
3,638.30



3899000000309045
3899000000313005
3899000000321263
3899000000327757
3899000000329506
3899000000329845
3899000000331239
3899000000334001
3899000000347102
3899000000348316
3899000000354355
3899000000354363
3899000000355329
3899000000356236
3899000000363067
3899000000372043
3899000000376028
3899000000384360
3899000000393981
3899000000402261
3899000000402410
3899000000403616
3899000000406064
3899000000408052
3899000000428902
3899000000430247
3899000000432938
3899000000437986
3899000000438000
3899000000440949
3899000000448215
3899000000448637
3899000000456937
3899000000459220
3899000000460954
3899000000461366
3899000000478121
3899000000479103
3899000000480788
3899000000483832
3899000000485720
3899000000486348
3899000000487387
3899000000492973
3899000000497493
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FIFTH AWAKE

VP GALLERY
MYBARGAINLINK8662951658
JIZZLETECH 7187912207

PRIZE BOX COFFEE

CIMAJ

SNEAKER PALACE
AUTOSUPPORT 8004624804
BACK TO THE CARIBBEAN
PROACTIVE STUDIOS INC
OBZEET RESTAURANT AND BAR
OBZEET FURNISHINGS
SKILLBANC COM INC

WESTERN PROPERTY TRUST

LH FUNCTIONAL FITNESS
DREAMVIDEOS866 735 4117
VACATION SERVICES OF AMERICA
WEATHERLYS CLOCK WORKS
EIS USA

EXCLUSIVE TOYS AUTO RENTAL
LETHIA OWENS INTERNATIONAL
INNOVATIVE APARTMENTS
ARRECIFES ADVERTISING

SOLE

REMMARKETING GROUP LLC
ALL NIGHT LONG

SUBJEX CORPORATION

REAL ESTATE SUCCESS TRAINING
INTERNET SUCCESS TRAINING
ONE STOP BOB

QUALITY TRAINING COMPANY
HOODIAXR COM

NU WAY DEVELOPMENT

SLIM BODY LIFESTYLE
CELEBRITY ONE SERVICES
MVPSUCCESSSYSTEMS.COM
GLOBAL LINK

ART 4 GIVING
FIRSTDIBZ8882051611
YOONEW

ARGENTINA FLAT

GLOBUS VANLINES INC

POWER QUEUE INC
OLDGUYSRULE

LWW LIPPINCOTT
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1,964.14
8,000.00
10,392.72
84,446.05
2,767.15
51.15
261.15
0.20
39,521.50
92.70
727.96
252.42
560.00
58.50
82.88
860.70
16,436.53
538.68
31,194.99
4,991.25
1,123.24
424.38
3,164.45
127.00
1,560.43
6,626.50
1,411.11
53,550.86
61,096.67
8.49
39.51
1,447.06
1,637.83
0.10
38,482.47
5,264.69
735.46
1.50
26,094.00
25,919.58
18,033.76
3,834.45
39.80
5,138.85
111,596.11



3899000000499374
3899000000500239
3899000000506178
3899000000507804
3899000000513166
3899000000513489
3899000000518223
3899000000519502
3899000000519536
3899000000521052
3899000000525285
3899000000527125
3899000000527174
3899000000528032
3899000000529857
3899000000530574
3899000000532919
3899000000533701
3899000000539815
3899000000539898
3899000000541795
3899000000542108
3899000000543486
3899000000544500
3899000000544526
3899000000544575
3899000000545440
3899000000548832
3899000000549350
3899000000553139
3899000000553352
3899000000553451
3899000000553527
3899000000557411
3899000000567188
3899000000567444
3899000000567469
3899000000568798
3899000000571529
3899000000578037
3899000000579068
3899000000580579
3899000000580595
3899000000584829
3899000000584894
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ADERES

THUGFASHION COM

CRC OF FORT LAUDERDALE

BUZZ BOOSTER

ROBE WORKS INCORPORATED
FAMILY AND FRIENDS FINANCIAL
INS USA

LIVELEANTODAY COM

HCI TRUST LLC

PRICEGO

2002 AD

WINDOW FASHIONS BY DESIGN
ASCENTIAL BIOSCIENCE LLC
VOXOX

HORIZON CARD SVCS

TELCENTRIS INC

E LEARNING AMERICAN ACADEMY INC
EPM EMPOWERNET MKTS US INC
FAMILY HEALTHCARE

DCT DISCOUNT CLUB

COTTON COUNTY MERCANTILE
PATIO HAUS

MICHAELS LIGHT TOYS

PDM INTERNATIONAL INC

PDM INET YLW PGS

JEWELRY COLLECTION

TAYLORS RV AND AUTO REPAIR
ALL DREAM VENTURES

NATURA PAUSE LLC

WORLD VENTURES

SDFORME COM 877 7832339
HEALTHCARE SAVINGS

SMART SHOPPER

TRAVEL DEAL 8884405778
SUMMER VACATIONS SERVICES INC
WIN WIN EDUCATIONAL SERVICES
AUTOMATED MARKETING SYSTEMS LLC
P AND A SERVICES INC
CSRASHOPPER COM

JCS FASHION

CASA VIEJO

EMAGRECE 8002508995

ON SYSTEM

DISCOUNT SAVINGS CLUB

UNITED VACATION RESERVATIONS LLC

-5-
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249.23
20,007.18
14,345.87
31.07
8,237.72
26.48
8,200.40
1,742.59
4,551.38
41,400.34

303.94

4,393.66
28,312.09
101.68
500.81
5,565.15
6.01
89.53
0.41

0.40
929.68
264.77
75.85
72,841.16
24.85
8,225.30
875.01
6,147.70
10.35
260,000.00
18,015.66
23,606.17
72,484.04
55,110.64
11,131.63
2,475.46
666.33
25.00
0.60
20,078.91
569.21
81.60
276.65
123,268.15
18,326.55



3899000000584902
3899000000585461
3899000000586568
3899000000586618
3899000000586634
3899000000586667
3899000000588390
3899000000590263
3899000000590800
3899000000595619
3899000000602035
3899000000604833
3899000000604916
3899000000605533
3899000000605954
3899000000610566
3899000000614386
3899000000615987
3899000000616258
3899000000617066
3899000000618197
3899000000618213
3899000000618874
3899000000629764
3899000000637940
3899000000638187
3899000000638625
3899000000642130
3899000000642957
3899000000643096
3899000000643302
3899000000643906
3899000000644763
3899000000647055
3899000000653558
3899000000653756
3899000000654507
3899000000657674
3899000000658573
3899000000659019
3899000000673143
3899000000673408
3899000000677375
3899000000681575
3899000000685030
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HEALTHY LIVING 8002952135
GLOBAL STAR SERVICES INC

SD ENTERPRISES LLC

TI ENTERPRISES LLC

Al ENTERPRISES

HI ENTERPRISES LLC

NEXT LEVEL MARKETING INC

FIVE STAR MANAGEMENT GROUP
SIGNAL RITE

EZ RENT A VAN

ADVANCED SYSTEMS TELECOM LLC
TIMESHARE TRAVELER

FIRST PEOPLE ASSISTANTS CORPORATION

CONDO TRUST LA

LOFTON PUBLISHING LLC
KHARL GLOBAL

ST MARTIN ONLINE
SHOPHOMETOWNSAVER COM

ROBERT RENICK CUSTOM WOODWORK

DR FANG ULTIMATE CHEAT SHEET
BUYERS CLUB 8662517975
PREFERRED SUPER SAVERS
TERRIF TRAV 800 741 9124
VOYAGE ET CIE INC

DISCOUNT USA

CHRIS FOODMART

HANDI HOPE 6024244394
LOAN TILL PAYDAY LLC

SAVERS 866 780 2502

IX WEB HOSTING

NATIONAL UROLOGICAL GROUP INC
WEB HOSTING SERVICES
HORIZON CARD SERVICES

BDI

IMPERIAL MOVERS INC
POWERSTAR CORPORATION
BRAKE KING AUTOMOTIVE
SAN JOSE UNLIMITED KIRBY
TRAVEL PARTNERS USA LLC
FLORIDA PROMOTIONAL INC
ELATIONSHIP ENTERPRISES LLC
REISHIGO USA INCORPORATED
KEY BUSINESS STRATEGIES INC
RECOLL LLC

GLOBAL ONE TOUCH, LLC
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44,600.66
39.00
50,612.43
63,844.85
54,376.47
11,465.65
64,458.36
16,263.00
1,253.41
12,353.42
1,252.58
150.05
199.50
4,318.82
635.15
3,810.27
1,054.50
0.90
250.20
3,027.10
15,155.39
47,657.95
28,539.65
177.30
74,814.20
244.55
2,068.77
7.50

6.13
113,008.50
27,663.27
25,000.00
500.90
68,025.80
5,973.65
2,847.07
1,793.99
1,741.68
19,657.46
6,215.73
2,517.02
1,690.82
0.10
1,801.25
945.12



3899000000686657
3899000000690915
3899000000695229
3899000000696037
3899000000696565
3899000000697027
3899000000697555
3899000000697753
3899000000699783
3899000000700185
3899000000701076
3899000000702322
3899000000704872
3899000000709129
3899000000710382
3899000000711018
3899000000714103
3899000000718765
3899000000721520
3899000000722122
3899000000723971
3899000000724631
3899000000726446
3899000000727345
3899000000729499
3899000000733277
3899000000736601
3899000000738862
3899000000739936
3899000000744407
3899000000746287
3899000000750610
3899000000755239
3899000000757441
3899000000757458
3899000000757466
3899000000761211
3899000000764066
3899000000772663
3899000000778116
3899000000781276
3899000000784080
3899000000788941
3899000000789709
3899000000791010
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CINERGY HEALTH INC

GOOD TIMES TRAVEL 877 236 5786

TRAVEL SERVICES
KEYDISCOUNTSAVINGS COM

BDS

TOP SAFETY SYSTEMS
RUGSUSACOM

WHEELERS TRUCK REPAIRS

MC CONSULTING ASSOCIATES INC

LEGACY RESORT MANAGEMENT INC

FAMILY READERS CLUB INC
TIM CURTIS COMPANY
INTERCONTINENTAL CARGO

TRILOGY ESSENTIALS INTERNATIONAL INC

SURESIGHT LLC

SHINING STAR CAFE

BACK TO THE CARIBBEAN US
EXECUTIVE MARKETING INC
SUGARDADDIES

HYANNIS AUTO SALES 2
APIDRINE COM

RECOL ENTERPRISES

PALM TREE TRAVEL

ACR

| FORTUITY

HOLIDAY PLANNERS
COLLECTIBLES

TGU GRANTS 8773265657

G AND J PROMOTIONS INC
LAWRENCE GARDENS

NBTB INC

EXTERIORSCAPES OF TEXAS
VISIONARY OPTICIANS INC
AMSAYV 888 7110032*V

PH CRD 888 7110031*V
LEGAL 888 5620977*V
8668078845 CREDITALERTCOM
ONE TRAVEL NETWORK LLC
THE FITNESS CLUB

THE FOREX WIRE 866 4719473
PDM INTERNATIONAL NUMBER 2
AMC SALES AND MARKETING
VCOMM

CREDTLINE

ANGOLO IMPORT INC
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150,090.36
9,775.10
16,862.21
8,554.86
40,694.33
17.90
73,496.85
12,009.02
3,286.25
56.30
18,909.39
1,029.89
361.99
50,903.72
326.45
364.62
19,509.43
1,250.00
927.62
728.60
62.06
1,260.59
12,706.97
1,117.38
267,459.49
3,542.15
300.00
2,316.32
200.00
4,998.02
11,327.00
425.36
883.85
1,896.23
9,379.07
1,163.88
9,884.34
2,626.40
525.87
1,500.00
39,259.50
254.00
133,230.59
66,358.42
902.82



3899000000792422
3899000000801132
3899000000801652
3899000000802809
3899000000806677
3899000000808012
3899000000808046
3899000000809473
3899000000811388
3899000000816569
3899000000818383
3899000000818821
3899000000819191
3899000000819829
3899000000822070
3899000000826808
3899000000827442
3899000000829810
3899000000829836
3899000000830214
3899000000830222
3899000000830230
3899000000830503
3899000000833275
3899000000835346
3899000000836922
3899000000840635
3899000000843035
3899000000845303
3899000000847333
3899000000848430
3899000000848752
3899000000851186
3899000000853281
3899000000869352
3899000000869600
3899000000874089
3899000000874105
3899000000875839
3899000000875912
3899000000881779
3899000000882074
3899000000882108
3899000000885093
3899000000885507
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PREMIER 8005958570
ROMANCE BY CHOICE
GLOBAL RESORTS NETWORK LLC
NATION WIDE HOME WARRANTY
MVP CONSULTING

877 318 3838 GRCYCPNS

877 246 1440 CLBRTYMKR
ALPINE MEAT SHOP LLC
PROBST AND PROBST

CARD STERLING COM
IVRYWHITE866 4415236

DEBT SAFE
47THSTREETCLOSEOUTSCOM
BEE JEWELS INC

ANYTIME FITNESS CENTER
ENTERTAINMENT SOLUTIONS
VIMA CONTRACTORS

PRO LINK

HEALTHCARE SAVINGS PLAN 2
HEALTHY LIVING 8002952135
DISCOUNT SAVINGS CLUB 2
SMART SHOPPER SAVINGS 2
FUSION TECHNOLOGIES LLC
CLASSIC SOFABED CORP

888 503 0042 MIRHYDT

WEBSITE DEVELOPMENT SERVICES LLC

ELITE PDM 8669043983

1 PLAN HOST.COM
FONET GLOBAL

TURN THREE TACK
CREDIT USA INC

PDM INTL 3

FALCONS SATELLITE
GOTIMEGOLF 800 802 3248
TRAVELTO GO

SEARCH CASH SYSTEMS
KEY VOIP LD
KEYHEALTHSAVINGS COM
INTERNET SPEEDWAY 2
INTERNET SPEEDWAY 1
PDM INTL 8773545485

O BRIEN HEATING
METROPOLITAN DESIGN

ACCOUNT PORTFOLIO MANAGEMENT LLC

WEB ORDER
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57,866.38
38.00
109,985.47
427,752.51
8,660.68
221.19
10.77
1,154.45
1,139.60
2,105.18
118,059.58
44,967.39
84,142.75
36,520.43
0.03
786.00
313.00
10,000.00
10,967.68
9,782.47
35,247.49
40,487.61
17.15
1,484.54
1,995.15
21,181.86
10,000.00
3,961.91
48,825.01
285.38
69,627.89
38,378.41
1,371.74
85,464.61
507.69
13,791.20
11,382.66
2,950.83
13,040.56
23,285.10
27.15
13,153.87
130,129.26
12,211.95



3899000000885846
3899000000894350
3899000000897023
3899000000897296
3899000000902211
3899000000904795
3899000000916583
3899000000917813
3899000000928596
3899000000928968
3899000000932028
3899000000938462
3899000000945657
3899000000949279
3899000000950640
3899000000953461
3899000000956001
3899000000959872
3899000000963445
3899000000964187
3899000000964591
3899000000970788
3899000000972438
3899000000975159
3899000000976546
3899000000977098
3899000000981645
3899000000982783
3899000000982866
3899000000985570
3899000000987345
3899000000988467
3899000000989093
3899000001006269
3899000001007622
3899000001007937
3899000001013604
3899000001013703
3899000001017159
3899000001018272
3899000001020278
3899000001021144
3899000001025491
3899000001026226
3899000001032059
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PDM INTL 4

8667802513 IDENTITYSAVE
CONSUMER GUIDE INC

LEX AND TERRY ONLINE

NMS

INTERNET YELLOW PAGES COM
A1 MOVING AND STORAGE
TAX COMPLIANCE CENTER
ITALPROMOTIONS

KIRBY CO

CITYWIDE HOUSE CLEANING
NEW BEGINNING FINANCIAL

X TENDED XL

PINNACLE

TIMESHARE MARKETING
ONLINE MUSIC

PDM INTL 5

BACK TO THE CARIBBEAN

FUN TIME NOW COM

UZEL INTERNATIONAL CORP
BARR SECURITY AND CAFE PREPAY
QUALITAS ASSISTANCE
CINERGY HEALTH AND LIFE INC
DIRECT FINANCIAL

RSD TRADING LLC

CREDITLINE

ANGOLO IMPORT INC
AGEINVIS866 204 1323 V
FALCO K9 ACADEMY

AVALON AUTO PARTS INC
DUNDEE FLOOR COVERING
KABBALAH JEANS INC
LAWNCHAIRMILLIONAIRE COM
VCOMM

FON PILOT

RUSSIANTVONLINE COM
CALLED MAGAZINE

NEXT LEVEL MARKETING INC
WARDA FASHION HOUSE INC
ELEGANT AFFORDABLE JEWELRY
AMERICAN FINANCIAL SERVICES INC
ITS INC

BIMINI ISLAND AIR

RAIDER PUBLISHING INTERNATIONAL
FINEDNET88833366540
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39,215.96
0.21
7,541.66
34,950.14
140.62
24,277.55
602.59
55,237.73
13,886.72
11,338.63
363.11
18,195.00
5.38
1,664.49
2,943.90
130,416.50
67,936.05
41,419.60
16,889.00
17.50
40,864.12
4,374.86
151,155.50
980.00
1,069.70
81,207.79
4,905.90
66,150.87
70.68
482.64
18,862.79
3,022.18
5,693.57
162,077.49
389.75
9,537.75
1,861.18
7,818.19
4,433.34
1,301.06
116.10
3,969.51
41,995.71
3,027.50
10,494.17



3899000001034584
3899000001040383
3899000001043387
3899000001043577
3899000001045192
3899000001047321
3899000001047479
3899000001049830
3899000001050127
3899000001050176
3899000001050184
3899000001050218
3899000001052669
3899000001053709
3899000001055241
3899000001055993
3899000001057437
3899000001058724
3899000001063419
3899000001065901
3899000001067436
3899000001069309
3899000001069689
3899000001072667
3899000001072683
3899000001072691
3899000001077856
3899000001079613
3899000001081429
3899000001085677
3899000001085735
3899000001086576
3899000001091253
3899000001091295
3899000001091352
3899000001091683
3899000001091725
3899000001091998
3899000001092160
3899000001092186
3899000001093556
3899000001098704
3899000001099116
3899000001099132
3899000001099140
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AMERICA FINANCIAL LEADERSHIP
MIGHTYS CAFE AND GRILL
PRICE SMARTER.COM
TOTAL CLEANSE

QUALITY AD SERVICES

T CLEANSE

DENNIS M GAC
DOMAINPRO888 3050932
DOMAINPRS888 3050933
DOMAINPRC888 3068845
DOMAINPRE888 3068846
DOMIANURL888 3068847
PERIODICALS 8883009415
PREMIUM LINES LLC

| FORTUITY LLC

DYNAMIC SOLUTIONS AND SYSTEMS
LAIS LLC

NITIN CHHODA PT

EAGLES FLIGHT AUTO SALES
TRAVEL EXCLUSIVE

TRAVEL PARTNERS USA INC
VCOMM INC

ORNARE MIAMI DESIGN
VACATION CLUBS
VACATION CLUBS
VACATION CLUBS
CONSUMER NATIONAL
NATIONAL BEDS LLC
PSM*RevPhonDetctve com
CASTLEGATE

UMISLIM 877 362 3981
TRAVEL SOLUTIONS 1 LLC
888 642 0071 MLNONL
888 642 0159 MEMBRL
888 642 0276 DISCLG

888 642 0016 LEGNET

888 642 0054 MEMLEG

GO FISH PROMOTIONS
BEST VALUE LOCATOR
KALINYANG PINOY

NET TRAV AND PLATINUM ONE DESTIONS INC

GMP 800 710 2564
BUSINESSFUND 8004101682
GRANTCREATOR 8005462919
QUICKGRANTPRO8663707270
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253.40
2,589.96
132.85
9,229.98
434.45
100,612.00
3,423.30
16,740.62
16,467.13
15,824.96
16,354.29
20,418.03
23,313.04
2,816.88
1,626.90
14,712.18
1,227.20
885.60
121.19
18,447.40
1,049.08
16,869.12
2,132.22
39,742.62
52,421.86
397,923.66
19,738.71
1,391.25
4,348.13
2,860.97
156,283.45
347.75
7,820.81
6,510.96
10,117.40
12,853.37
6,001.58
528.75
3,695.85
3,939.22
45,096.67
108,387.91
233,732.91
1,788.44
319,347.33



3899000001099165
3899000001099173
3899000001107885
3899000001111952
3899000001118247
3899000001119260
3899000001121225
3899000001123494
3899000001123668
3899000001125648
3899000001128329
3899000001129707
3899000001129863
3899000001129897
3899000001129921
3899000001129947
3899000001130002
3899000001130028
3899000001131455
3899000001135647
3899000001139193
3899000001143732
3899000001143823
3899000001147238
3899000001147709
3899000001149283
3899000001150489
3899000001150976
3899000001153715
3899000001154309
3899000001155009
3899000001155033
3899000001155074
3899000001155108
3899000001155868
3899000001155918
3899000001157104
3899000001162328
3899000001163573
3899000001164043
3899000001165180
3899000001165198
3899000001166329
3899000001167210
3899000001172624
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WWWMYGRANTSITENET 8774951145
EASYGRANTSUC 8005462919
PSYSTAR

WHERE AND WHEN VACATIONS
TRAVEL DESTINATIONS

FUSION LABS

BETTER BILLING SOLUTIONS
TOTAL CLEANSE

SUNSHINE PROMOTIONS LLC
THE LIBIMAX COMPANY LLC
THETIMESHARESPACE COM

DP WARRANTY 8666465957
FUSION LABS 2

FUSION LABS 3

FUSION LABS 4

FUSION LABS 5

ENVISION MAGAZINES
VACATION NETWORK INC
FINTECH SERVICES INC
8662478971BELLABRITE
MINELEMT 866 514 8949 V
QUALITY CONTROL SERVICES GROUP INC
ONL SVC 18008140312 V

GOOD TIMES TRAVEL 877 236 5786
HOME 911

HEALTH COFFEE USA INC
REWARDS PRINTING

WELLNESS WATCHERS MD 1
888 573 6126 GRANTC
WELLNESS WATCHERS MD 2
888 573 6167 GRNTCN

888 573 6168 GRNTSR

888 573 6171 ONLGRA

888 573 6172 GRANTS

SUPER SAVINGS TODAY
ORANGEWOOD LONG DISTANCE
THE LEARNING ANNEX

TEAM TURF

CREDICARE 911

EDAPTE MARKETING SOLUTIONS
FLORIDA PERIODICALS LLC
CHINESE DIET TEA

KND RECOVERY SERVICES

KAFG TV

ARTISTIQUE DIVERSIFIED
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S 1,149,601.41
S 112,122.31
S 230.42
S 18,774.95
S 111,060.40
S 4,756.55
S 4,618.04
S 34,256.13
S 188,054.79
S 3,499.59
S 28,535.39
S 2,176.78
S 2,657.27
S 3,192.97
S 3,939.99
S 1,788.33
S 19,526.08
S 76,945.23
S 19,441.37
S 29,029.24
S 49,731.06
S 605.91
S 8,222.67
S 87,648.97
S 9,317.63
S 4,837.22
S 7,289.10
S 3,239.93
S 44,238.29
S 3,372.88
S 41,747.93
S 41,201.52
S 41,456.74
S 1,954.93
S 2,764.81
S 6,955.96
S 2,898.20
S 332.84
S 3,519.03
S 2,193.52
S 454.33
S 1,000.00
S 0.10
S 743.50
S 8,790.95



3899000001172699
3899000001173002
3899000001174380
3899000001175361
3899000001175510
3899000001175643
3899000001176138
3899000001176252
3899000001177664
3899000001177672
3899000001179546
3899000001179553
3899000001181096
3899000001183035
3899000001183837
3899000001184553
3899000001184561
3899000001184587
3899000001184744
3899000001184884
3899000001184959
3899000001186251
3899000001188240
3899000001190055
3899000001193497
3899000001195088
3899000001195781
3899000001196508
3899000001196920
3899000001199551
3899000001199700
3899000001200441
3899000001202678
3899000001203486
3899000001205887
3899000001206794
3899000001215985
3899000001216736
3899000001217445
3899000001218187
3899000001218203
3899000001218682
3899000001219904
3899000001220530
3899000001221009
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GLOBAL MARKET EXPOSURE
TREASURE COAST READERS 8666089254
MCR EQUITY GROUP

ROYAL PALMS TRAVEL INC
WORLD TRAVEL CONCEPT INC
DELAVAN LAKE YACHT CLUB INC
VITALCHOICES INTERNATIONAL LLC
BRIAN CHAMBERS MOVING
WELDMART ONLINE

TOTAL CLEANSE

DK EXPORTS INC

DESTINY VACATIONS
IWEBCONTACTS COM
CHOICEHOMEWARRANTYCOM
NA31COM 8004189320

1ST SAVE 8666914944

DINNER SAVE 8666914944

LD SAVE 8666914944

WWW 501C3CDCOM 8004862129
CONTRAX SYSTEMS LLC
ANCHOR HOUSE FINANCIAL
LASER SAFETY SYSTEMS

PACIFIC GUARD WARRANTY
JUSTIN MILLER ATHLETIC SERVICES
CHRISTIAN LIVING MINISTRY
ROLLRIGHTNOW COM

STUDIO 7 DIGITAL MEDIA

LIR ENTERPRISES INC
MAGAZINES 8666820803

DK EXPORTS INC

WWW WEBSAVECLUB COM
ABUNAI DIVERS

VINTAGE ROOF TILE

TO THE LIMIT MOTORSPORTZ
8669678511FINANCIALSRV
UNIVERSAL TOURS

WARRANTY SERVICES

IMAGE INCENTIVES LLC 2

CLS LIMO

ALPHA GROUP ADVISORS
ALLIED AMERICAN WARRANTY
8666071071 MY DEBT CURE
FULL CIRCLE NY

ALPHA GROUP ADVISORS
PREMIUM RESORT SUITES LLC
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17,115.44
51,427.36
57,984.66
99,365.95
1,716.80
394.88
5,007.93
70.00
26,306.88
689.74
63,651.25
1.26
13,563.53
344,660.82
4,170.43
5,250.95
17,014.31
6,093.78
117.61
60,542.30
6,782.96
6,174.83
370.74
134.93
575.50
977.91
33,512.75
9,943.88
3.00
31,724.41
4,979.58
7,524.46
219.06
49,199.50
38,205.44
20,234.48
20,369.30
666.38
15,994.50
34,900.06
57,320.80
67.30
13,424.50
17,208.01



3899000001221207
3899000001225885
3899000001227105
3899000001227147
3899000001227394
3899000001230331
3899000001230380
3899000001230620
3899000001231073
3899000001232196
3899000001233285
3899000001236445
3899000001237898
3899000001238672
3899000001240900
3899000001241213
3899000001241221
3899000001243383
3899000001244399
3899000001245271
3899000001246147
3899000001246154
3899000001247731
3899000001251311
3899000001251410
3899000001252640
3899000001253770
3899000001257227
3899000001257839
3899000001257847
3899000001257987
3899000001258001
3899000001258043
3899000001258548
3899000001258589
3899000001258597
3899000001259504
3899000001260213
3899000001261823
3899000001263670
3899000001264488
3899000001264504
3899000001266301
3899000001266376
3899000001266582
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IGNITE MATCHMAKING SERVICE
8666071070 MONEY MASTERY
PHENTERMINENY.COM

J2 INCORPORATED

ACTION MOTORSPORTS

VALUE PLUS MEMBERSHIP
AUTO STAR MEMBERSHIP
IBIZNETWORK NET

AFL FINANCIAL SERVICES

1866 760 1071 IWB CLUB PI

EXTENDED DEALER WARRANTY SERVICES CORP

ANCHOR HOME SEARCH

LATINO BEDDING AND FURNITURE

CREATIVE VACATION SOLUTIONS
REMAR POSTGRADUATE SCHOOL
PSM*FreePhoneTrcer com
PSM*EmailFinderCC com

ARTIS FURNITURE CO

ID VANGUARD

J2 INCORPORATED 2

BENEFITS MARKETING ALLIANCE
BENEFITS MARKETING ALLIANCE
CONNECT GROUP SERVICES
SUPER FOODS

FIRMA SOLUTIONS INC
8017055325 REPROMOTER
SUPER FOODS

THE ITIE LLC

SELECT DIRECT INC

SUPER FOODS
DINNERDISCOUNTSTODAY COM
MYDISCOUNTCLUBSITE COM
DINNERDISCOUNTSNOW COM
WWWCHOICETRAVELPASSCOM
WWWCHOICETRAVELCARDCOM
IVAL GROUP

MICHE BAG MILWAUKEE LLC
ZIG ZAG

SUPER FOODS

SOVAN INC

J2 INCORPORATED 3

ACAI SUPREME

XSCOLLECTION COM8882465188
TAC EVOLUTION

SUPER FOODS
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130.00
57,173.01
10,068.05

9,666.70
6,957.61
1,711.74
1,199.84

257.56
50,016.30
11,798.99

8,521.47
58,030.74
1,228.05
31,513.80

156.79
30,738.90
31,974.84
42,959.56
30,358.44

1,022.47
85.99
4,626.13
83,244.75
3,264.02

641.00
62,748.48

755.71

113.27

1.00
2,611.75
8,096.27

12,196.31
6,160.88
13,384.19
17,891.55
7,145.07
5,077.17
2,672.18
1,635.04

184.62

3.44

30,080.61
44,252.62
70,410.51

1,750.95



3899000001269131
3899000001269149
3899000001269164
3899000001269180
3899000001269198
3899000001269206
3899000001272283
3899000001272358
3899000001272416
3899000001273018
3899000001273778
3899000001275252
3899000001275393
3899000001275526
3899000001275591
3899000001277241
3899000001285210
3899000001286846
3899000001286861
3899000001289220
3899000001294667
3899000001294923
3899000001302247
3899000001303740
3899000001304128
3899000001304326
3899000001306206
3899000001306727
3899000001307410
3899000001308970
3899000001309390
3899000001309465
3899000001309572
3899000001311438
3899000001311479
3899000001311826
3899000001312204
3899000001312238
3899000001312303
3899000001312626
3899000001313228
3899000001313251
3899000001313491
3899000001313814
3899000001318748
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8017055325 REPROMOTER
8017055325 REPROMOTER
8017055325 REPROMOTER
8017055325 REPROMOTER
8017055325 REPROMOTER
8017055325 REPROMOTER
THE FLYING DOG
BELLACLEAR

DIESEL DECALS

THE ULTIMATE FACIAL
HOUSTON ASSOCIATES REALTY
SUPER SAVINGS TODAY

ORANGEWOOD LONG DISTANCE

ID VANGUARD

ID VANGUARD
DTECH EVOLUTION
HEALTH OPTIONS

M BLAZIN TATTOO AND PIERCING

DIMITRIS WHOLESALE

REEL POINT LLC

SIMPLE WEALTH

COLUMN RECOVERY GROUP LLC
SUN TRAVEL CLUB VACATIONS
ONLY WAY 2 GO TRAVEL
GIFTS OF THE ANDES
PARAMOUNT

PARAMOUNT 2

SDAME |

MAGAZINESO06*NRP

SDAME Il

UNIVERSAL BIZ SERVICE
SDAME Il

SDAME IV

8886746805 DIRECT INVEST
8886746805 DIRECT INVEST
BERRYSLIM 866 674 3960
ALPHA GROUP ADVISORS 1
ALPHA GROUP ADVISORS 2
ULTRAACAIBERRY 8009713352
HORIZON CARD SERVICES
SECURE SERVICES CORP
GREENTEA 800 624 9971

MBA UNIVERSAL
BIGDADDYSPY 8774675311
MINELEMT 866 751 8352
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45,927.37
45,856.75
45,791.70
45,897.88
47,912.81
45,789.23
3,881.73
13,654.52
149.76
22,014.67
2,218.70
27,080.57
28,772.26
70,326.13
13,871.38
51,899.35
130,331.76
1,143.50
1,616.70
264.34
1,545.29
278.60
61,137.95
2,086.04
49,909.63
10,066.38
1,719.73
6,197.41
1,673.71
160.24
597.50
1,294.51
59,723.81
55,872.10
25,203.03
32,035.80
31,448.70
128,008.91
2,168.96
498.50
25,573.73
10,906.90
48,023.56
25,252.15



3899000001320603 ELINK FINANCIAL MARKETING SOLUTIONS S 25,037.66
3899000001320611 ELINK FINANCIAL MARKETING SOLUTIONS LLC S 830.17
3899000001320652 ELINK FINANCIAL MARKETING SOLUTIONS LLC S 4,854.67
3899000001321635 VACATION NETWORK INC S 35,628.35
3899000001321650 VACATION NETWORK INC S 51,630.56
3899000001321668 VACATION NETWORK INC S 86,760.20
3899000001321692 VACATION NETWORK INC S 39,033.60
3899000001321700 ED HARDY ENERGY SHOTS S 150.15
3899000001321742 VACATION NETWORK INC S 21,059.15
3899000001321759 MY CALORIE BALANCE COACH S 1,063.10
3899000001323185 SHAREE ENGLISH S 1,104.85
3899000001326667 H AND K MARKETING LLC S 6,177.75
3899000001327301 PROPHONEZCOM S 1,733.14
3899000001327327 UNIVERSAL BUSINESS S 1,940.09
3899000001327798 8666372098 WEBPRO S 6,617.29
3899000001328119 8665969061 PPMPORTAL S 7,273.39
3899000001328135 8665970350 INETPLUS S 6,115.98
3899000001328275 8665970352 BESTWEBCLUB S 6,589.90
3899000001328374 8665970351 BIZCONNECT S 5,596.96
3899000001329406 877 290 9136 MYSRCSH S 14,201.07
3899000001330602 PHONESTEALTH COM S 48,132.80
3899000001330784 WHITETEETHONLINE COM S 3,269.95
3899000001331089 877 295 0039 MYEZCSH S 29,604.13
3899000001331170 877 295 0052 FSTCASH S 27,865.79
3899000001331188 877 295 0057 QSCHCSH S 22,589.76
3899000001331717 CLARICOL 888 292 0793 S 341.15
3899000001331741 DCPS FINANCIAL S 47,765.85
3899000001332269 VISIBLE NET S 55,569.85
3899000001332459 877 295 0058 HOMEBIZ S 31,630.85
3899000001332467 METABOLYSIN S 1,764.52
3899000001337185 SMART MODIFICATION S 10,795.71
3899000001338266 HEALTH E CHOICE S 5,636.34
3899000001339215 MAGAZINESOO7*NRP S 6,464.84
3899000001339249 MAGAZINESOO8*NRP S 5,898.02
3899000001340254 SWISS WRIST INC S 18,082.47
3899000001341948 M2 S 293.08
3899000001342888 DJM*LIFSTYLEFIT.COM S 900,764.37
3899000001343340 PARADISE TRAVEL GROUP LLC 2 S 60,106.66
3899000001344140 8012246545 SUBMIT SOLUTIONS S 35,734.36
3899000001345147 ILOVEPETS 8009313085 S 11,134.50
3899000001347341 LK LLC S 1,916.90
3899000001347895 REAL TALK NETWORK S 88,565.46
3899000001349461 DJM*COSTNSAVE.COM S 130.11
3899000001350790 GOLFDEALZNET S 254.23
3899000001351418 THE TECHNICAL EDGE S 10,998.85

#12986367 v1
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3899000001352424
3899000001352861
3899000001354651
3899000001354701
3899000001354792
3899000001354875
3899000001355328
3899000001356250
3899000001357811
3899000001359395
3899000001360310
3899000001362761
3899000001363694
3899000001363983
3899000001364288
3899000001366291
3899000001366549
3899000001366564
3899000001366572
3899000001366580
3899000001366606
3899000001366630
3899000001366671
3899000001367281
3899000001367299
3899000001367331
3899000001368255
3899000001368263
3899000001368834
3899000001368867
3899000001369360
3899000001369428
3899000001370160
3899000001371341
3899000001371457
3899000001372000
3899000001372141
3899000001373149
3899000001374527
3899000001374667
3899000001374709
3899000001374733
3899000001374949
3899000001376100
3899000001376126
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MOUNTAINSCAPE VACATIONS INC
SLIMSPLASHS800 476 0698
READERS SOURCE LLC

PROMO READERS SERVICE

ID PRO ALERT 800 810 0597

EWEB FINANCIAL

UNIVERSAL TOURS I

WORLD WLDE MOBILE INC

WWW FEDGRANTUSA COM

NATIONWIDE BOOKS AND PUBLICATIONS INC

8012246545 SUBMIT SOLUTIONS
8778491119 FORECLOSURE
LIFETIME VACATIONS

877 479 9817 GOOGLECD
LADIVAS CREATIONS LLC

5TH AVE DIGITAL

MYDOLLARSH 8009313082
SURPLUSALER8009313094
AUCTIONMEN 8009313092
IKIDSPLACE 8009313085
SMARTFINANC8009313091
BIDFUEL 8009313083
BLGTOOLKIT 8008907947

BE

BE

BE

866 575 5080 ELITE1

866 576 0716 MYCLUB

866 576 1039 WEBBEN

866 575 4758 BENFIT

ROADSIDE ASSURANCE

BENEFIT ADVANTAGE

ID SENTINEL ALERT

800 789 4740 DISCOUNT SAVINGS UBA
IDSECURE 866 796 0118
AMERICAN STANDARD FINANCE COM
AMERICAN STANDARD ONLINE COM
CLEAN MY NEST

TRAVEL ESCAPES

HGH ACAIBERRY COM

BENEFIT ADVANTAGE

ID SENTINEL

ALL INCLUSIVE EXCURSIONS
ROADSIDE ASSURANCE
REWARDS VACATION
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744.70
20,055.19
8,025.57
7,217.99
28,062.06
22,067.10
23,306.08
22,463.22
810,003.00
5,009.16
26,031.25
26.45
550.84
75,272.59
3.90
9,073.36
1,181.96
661.91
5,258.60
2,153.30
364.02
3,071.99
3,245.06
10,597.78
314.77
3,912.60
20,433.09
21,822.91
22,024.24
36,235.43
12,273.17
12,146.65
5,379.05
1,260.36
6,139.45
34,402.20
38,371.80
0.10
3,729.39
35,000.00
11,860.45
4,792.48
185,546.29
10,120.49
7,272.98



3899000001376134
3899000001378171
3899000001379302
3899000001381357
3899000001382108
3899000001383403
3899000001384534
3899000001384559
3899000001384583
3899000001384674
3899000001385879
3899000001386091
3899000001386901
3899000001389269
3899000001390689
3899000001391216
3899000001391570
3899000001391745
3899000001393238
3899000001395415
3899000001395530
3899000001397510
3899000001397593
3899000001398518
3899000001399383
3899000001399417
3899000001400256
3899000001400702
3899000001402468
3899000001403318
3899000001403334
3899000001403995
3899000001404399
3899000001404738
3899000001404753
3899000001405842
3899000001406220
3899000001406931
3899000001407756
3899000001412871
3899000001413036
3899000001417748
3899000001417755
3899000001418233
3899000001419231

#12986367 v1

REWARDS VACATION

M2 1l

SUPREME MARKET SOLUTIONS LLC
MYFATSAVE 866 851 2501
MAGICACAI COM
NATIONWIDE MARKETING
866 595 4955 GRNT CT

866 595 6761 GRT CON

NEED FOR DIGITAL

866 596 9059 EABNET
EXACTACAI 8666707383
DESTINATIONS ULTIMATE TRAVEL CLUB
CHRISAL CLEANER

866 595 9981 GRTCONN
NEED FOR DIGITAL
TIMESHARE LIQUIDATORS LLC
AMBROSEAISMAXCOM

888 801 5190HOLIDAY 4 U LLC
CAL NUTRASCIENCES INC
NATURALTRISLIM8008593869
MEGATRISLIM DIET 8008593869
800 652 0098 ACAITHIN1

866 865 0899 HALLURE

800 652 0098 ACAITHIN2

800 652 0098 ACAITHIN3

800 652 0098 ACAITHIN4
SECURE LONG DISTANCE COM
GRAND VACATION CLUB II
ALL INCLUSIVE EXCURSIONS
866 864 1516 ACAIBRN

866 864 1517 WEBACAI

TC UNLIMITED

8663492166 HEALTHI9 US
866 577 5718 MYALURE

866 577 6750 INETFIT
US1PHOTOCOM

866 577 7045 IHEALTH

800 652 0098 ACAITHIN
WWWGETFITNSLIMCOM
FULLSPEED FUNDING LLC
FANTASTICTOX

877 611 9783 GLUCTHNMD
877 611 9786 GLCOTHNMD
KARDIA LIFE FITNESS

WWW SIMPLECLEANS COM
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5,940.63
1,527.75
1,330.95
4,858.76
0.40
5,278.95
3,576.75
3,500.93
726.65
28,393.73
5,038.00
121,927.00
0.20
247.02
46,631.18
20,791.10
616.23
42,766.73
307,885.84
867.15
225.93
1,206.96
29.26
1,056.27
1,174.07
1,038.49
21,172.01
13,284.70
129,612.50
23.51
54.92
33.10
58.83
20.79
28.97
137,740.35
14.98
960.99
47,646.26
12,058.96
413.34
1,729.37
1,641.83
3,618.93
28,607.56



3899000001419777
3899000001420015
3899000001421302
3899000001423431
3899000001423530
3899000001423555
3899000001424033
3899000001425055
3899000001426319
3899000001426343
3899000001426525
3899000001426855
3899000001427374
3899000001429263
3899000001429537
3899000001429750
3899000001432184
3899000001432218
3899000001434248
3899000001436086
3899000001436151
3899000001438066
3899000001438264
3899000001439197
3899000001440534
3899000001441094
3899000001441276
3899000001441326
3899000001443876
3899000001444965
3899000001445087
3899000001446713
3899000001446788
3899000001447968
3899000001448198
3899000001448305
3899000001448701
3899000001449402
3899000001449451
3899000001449469
3899000001449477
3899000001449485
3899000001449519
3899000001449527
3899000001449535
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FIRST SOURCE MARKETING IMG
CUSTOM COUNTERTOPS

B AND T WHOLESALE

AMERICAN EQUITY MANAGEMENT
BELLANUE BEAUTY

DVD ENTERTAINING

TERRA NOVA

SPYMASTERTOOLS COM

EATOUT 8883344315
DINEATADISC 8883329083

INET 888 596 8884
NYMODERNFASHION COM

THE BEACH CLUB LODGING
WWW.CLOSEOUTISLAND.COM
WORLDWIDE MARKETING SOLUTIONS
US READERS

877 851 2334 ACAI3STCK

877 851 2332 ACAITRIPL

US READERS INC

866 864 1519 VITANET

866 864 9021 NETACAI

DESIGNS BY ROXIE

866 246 0776 TRIPLACAI

866 864 9750 ACAITTL
REZVADVANCE LLC
8669898945MAXACAIBURN
RPLDSAVE8662475671
IGOTAGUY COM

866 682 0803 1STFINANCIAL
BUZZHEALTH 8662063211

PRIDE WORKS CONSTRUCTION
WWWNULASESKINSOLUTIONSCOM
866 762 0945 ABSOLUTE GREEN TEA LLC
MAGSENTRTMNT8778014103
ACCESSORY DEN

| KITCHEN AXIOM

TENIBAC DISTRIBUTING
CONSOLIDATED LAW CENTER LLC
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
CLICKSELLGO 8003534581
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72,196.76
285.69
120.00

3,067.75
906.98
23,123.72
64.50
21,193.52
3,879.68
3,124.25

21,160.15
431.92

250,000.00
3,206.64

65,926.67

28,283.43
538.04
721.77

26,283.52

13.41
111.24
69.51
732.81
24.55
3,929.80
103,105.80
3,837.92
62.00
121.03
275.60
0.40

1.90

2.67
23,099.72
2,796.71
8,471.02
6,737.53
2,394.50

11,085.06

12,141.49

16,251.36

12,299.56

11,989.07

11,975.94

10,661.55



3899000001450665
3899000001452547
3899000001452703
3899000001452935
3899000001452984
3899000001453016
3899000001453206
3899000001453222
3899000001453560
3899000001453685
3899000001454311
3899000001454741
3899000001455565
3899000001456126
3899000001456134
3899000001456142
3899000001456167
3899000001456886
3899000001457199
3899000001457207
3899000001457223
3899000001458692
3899000001459807
3899000001460797
3899000001461746
3899000001463254
3899000001464039
3899000001464153
3899000001464229
3899000001464260
3899000001464278
3899000001464286
3899000001464302
3899000001464310
3899000001464351
3899000001464674
3899000001465424
3899000001465630
3899000001465952
3899000001467255
3899000001467289
3899000001467297
3899000001467305
3899000001467412
3899000001469764
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POSTCARD PROFITS
MAGAZINEENT8664696925
ACAI RECHARGE

BELLANUE BEAUTY

COLONXR

BUYZYRIXOL COM

LIR PAINTING

BRICK HOUSE FIREWORKS
MAGAZINE4ENT8663185124
COLON CLEANSE
WWWNULASE SKINSOLUTIONSCOM
PLATINUM CORPORATE CREDIT
1 CALL LEGAL MD 866 318 5011
8666707386 GREENTEA
8666707383 EXACTACAI
8667286203 EXACTDETOX
8666707407 RESVERATROL
MAGA4ENTRTMNT8663185013
8775666629 WIRED INVESTORS
8775666629 WIRED INVESTORS
8775666629 WIRED INVESTORS
001SHOPPERSCLUB

EASY WHITE 8663799441

1 HOME SAVERS
VBENLGALMD8662231766
HOMEPLUSID 8663185121
YOUR PAYDAY HOUSE

ALHAJ TRADING CONNECTIONS LLC
SEARCH SECRETS 4 YOU
SEARCH SECRETS 4 YOU 2
BUYERPROTECT8774723388
SEARCH SECRETS 4 YOU 3
SEARCH SECRETS 4 YOU 4
SEARCH SECRETS 4 YOU 5
DRUG TEST SOLUTIONS LLC
MAGENTRTMNT8663185012
TOBIANO CORPORATE CREDIT
015MAGAZINES8777150382
KLYMIT

CLICKSELLGO 8003534581
YOUR PAYDAY HOUSE1

YOUR PAYDAY HOUSE?2

YOUR PAYDAY HOUSE 3

YOUR PAYDAY HOUSE 4

NATRA CURE
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1,903.57
15,126.63
167.75
267.52
5,963.00
5.00
734.90
0.20
3,852.82
674.16
94.78
3,079.10
14,722.06
1,046.97
2,506.07
2,800.27
643.24
1,321.18
5,094.30
5,293.67
5,124.30
12,503.31
2,926.73
4,353.38
32,419.30
6,083.92
2,764.29
50.00
2,679.55
2,622.15
5,511.16
2,677.23
2,586.76
2,569.69
1,350.34
475.66
49.90
73291
462.07
4,010.19
2,481.62
2,507.15
2,525.64
2,554.72
830.12



3899000001469798
3899000001470572
3899000001472362
3899000001472818
3899000001473527
3899000001473659
3899000001473683
3899000001474830
3899000001475043
3899000001475118
3899000001476264
3899000001478765
3899000001480134
3899000001480530
3899000001480696
3899000001481322
3899000001483062
3899000001483070
3899000001483211
3899000001483773
3899000001489432
3899000001490083
3899000001490794
3899000001490851
3899000001492071
3899000001492139
3899000001492154
3899000001492188
3899000001495512
3899270300076154
3899271300002463
3899271300038905
3899271300042014

3899271300050173
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NATRA CLEAN
IDPROTECTBUY8774723388

BLS NATION
MAGSATHOME8664697897
PUBLISHERS GUIDE

888 736 3595 PUBLISHING HOUSE LLC
KANSAS CALL CENTER

ONE SAVE MY HOME
SOFTWAREPROS 8004695065
EXCLUSIVE GETAWAYS

ALL INCLUSIVE EXCURSIONS
IDHMPROTECT8663185008

HOUSE OF PUBLISHING XCHANGE
AAA COLLISION CORP

TAQUERIA JANITZIO

2 BRANSON COM

WHITE TEA TRISLIM

GRANT PRO

PRIVACY PROTECTION SERVICES NET
RESEARCH INNOVATION AND ROI
GOOG FAST CASH

AMERICAN LEGAL DEFENSE GROUP LLC
HOMEBRIDGE SECURITY

866 233 7344DEBT2WEALTH

GOOG FAST CASH

GOOG FAST CASH

GOOG FAST CASH

GOOG FAST CASH

REDUCE FAT 866 527 7119

CARMEL PAINT AND DECORATING CENTER
ANDRES JEWELRY REPAIR

PEARTREE TOURS

FURNITURE EXPRESS

TREASURED COLLECTIBLES
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550.42
1,530.76
10,185.17
60.78
0.10
27.92
35.09
575.00
54.80
10,317.80
39,539.26
157.91
4,359.84
472.80
237.69
5,459.15
217.77
124.51
3,261.59
9.90
1,723.52
52.00
2.00
2,299.14
587.65
594.65
606.65
621.11
22.62
395.53
257.63
2,164.20
3,610.20

352.50
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19,703,418.64



Account Payable

3899000000917813
3899000001135647
3899000000840635
3899000001286630
3899000000586568
3899000000586618
3899000000848646
3899000000874022

Total

#12986367 v1

TAX COMPLIANCE CENTER
8662478971BELLABRITE
ELITE PDM 8669043983
LIVE ENTERTAINMENT

SD ENTERPRISES LLC

TI ENTERPRISES LLC

ULTRA RELIEF LLC

Promo Readers Services Inc.

-21-

15,000.00
20,000.00
19,890.46

1,517.73

62,071.75
40,067.66
60,309.15

s
s
s
s
$ 83,155.06
s
s
S
s

302,011.81

$ 20,005,430.45




Exhibit “E”



BERG HILL GREENLEAF & RUSCITTI LLP

ATTORNEYS & COUNSELORS AT LAW

1712 Pearl Street * Boulder, Colorado 80302
Giovanni M. Ruscitti Tel: 303,402.1600 ¢ Fax: 303.402,1601
Partner bhgrlaw.com

Email: gnir@bghrlaw.com

April 22,2011

Via E-Mail and Federal Express
Danette G. Smith

ISO Compliance Manager
Cynergy Data, LLC

30-30 47™ Avenue, 9™ Floor
Long Island City, NY 1101

Re:  Eden Cosmetics, LLC, Total Mobile Control, LLC, Natural Body Scapes, LLC, and
Buyers Advantage Solutions, Inc.
Breach of Merchant Agreements

Dear Ms, Smith;:

Our firm acts as outside counsel to Eden Cosmetics, LLC, Total Mobile Control, LLC,
Natural Body Scapes, LLC, and Buyers Advantage Solutions, Inc. (collectively, the
“Merchants™). As you know, Cynergy Data, LLC (“Old Cynergy™) previously entered into
numerous Merchant Processing Agreements (the “Merchant Agreements”) with the Merchants,
which were thereafter assigned to Cynergy Holdings, LLC n/k/a Cynergy Data, LLC (“New
Cynergy”) pursuant to OId Cynergy’s ongoing bankruptcy proceedings (the “Cymergy
Bankruptey”), New Cynergy is in breach of the Merchant Agreements through its failure to
release funds owed to each Merchant in accordance with the terms and conditions stated therein.
To that end, it is our understanding that the Merchants are collectively owed $197,656.90
together with fees and costs totaling $9,868.00, which amount New Cynergy is wrongfully
withholding. If this amount is not paid to the Merchants on or before April 27, 2011, the
Merchants have authorized me to prepare the appropriate motion and seek relief from the United
States Bankruptcy Court, District of Delaware.

Specifically, the Merchants and Old Cynergy entered into seven Merchant Agreements
between 2007~ 2009. See Merchant Agreements, attached hereto as Exhibit A. The Merchant
Agreements are as follows:

*  On November 7, 2007, Old Cynergy entered into a Merchant Agreement with Total
Mobile Control, LLC d/b/a Precision Niche Products and established MID:
3899000000982783 for processing services related to its tradename, Age Invisible.

*  On April 1, 2008, Old Cynergy entered into a Merchant Agreement with Total Mobile
Control, LLC d/b/a Precision Niche Products and established MID: 3899000001081031
for processing services related to its tradename ColoSlim.




* On May 15, 2008, Old Cynergy entered into a Merchant Agreement with Eden
Cosmetics, LLC and established MID: 3899000001139193 for processing services related
to its tradename, Mineral Elements.!

*  On December 11, 2008, Old Cynergy entered into a Merchant Agreement with Natural
Body Scapes, LLC d/b/a BerrySLIM 86666743960V and established MID:
3899000001311826 for processing services related to its tradename, BerrySlim.

*  On December 15, 2008, Old Cynergy entered into a Merchant Agreement with Natural
Body Scapes, LLC d/b/a GreenTea8006249971-V  and  established MID:
3899000001313251 for processing services related to its tradename, GreenTea.

* On March 11, 2009, Old Cynergy entered into a Merchant Agreement with Buyers
Advantage Solutions, Inc. d/b/a IDSECURE8667960118 and established MID:
3899000001371457 for processing services related to its tradename, ID Secure.

= On March 16, 2009, Old Cynergy entered into a Merchant Agreement with Buyers
Advantage Solutions, Inc. d/b/a MYFATSAVE8668512501 and established MID:
3899000001381357 for processing services related to its tradename, My Fat Savings.

Under each of the Merchant Agreements, Old Cynergy agreed to hold aside a percentage
of every fransaction processed (the “Reserve Funds™) for temporary placement in each
Merchant’s designated reserve account (the “Rolling Reserves”). In connection therewith,
Section 7(B) of each Merchant Agreement provided that Old Cynergy’s withholding of the
Reserve Funds was limited to 270 days after termination of the Merchant Agreement or the final
transmission of a sales draft, whichever occurred last, Upon the expiration of this 270 day period,
Old Cynergy was contractually obligated to release the full amount of the Reserve unds and
remit payment to the respective Merchant.

As you know, Old Cynergy and New Cynergy (collectively, the “Cynergy Parties”)
entered into an Asset Purchase Agreement (“APA”) on August 26, 2009, whereby New Cynergy
agreed to assume the Merchant Agreements and all obligations stated therein. See APA at p. 8-
11. On September 1, 2009, Old Cynergy and its affiliates filed their chapter 11 petition and
moved the court for an order approving the APA. See Sale Motion (Docket No. 13), On October
9, 2009, the court entered its Sale Order, approving the asset sale as contemplated in the APA,
and required that the Cynergy Parties establish a cure escrow comprised of the outstanding funds
held by Old Cynergy in connection with each merchant’s active rolling reserve account. See Sale
Order (Docket No. 258). On October 26, 2009, the Cynergy Parties closed on the asset sale and
established the cure escrow as contemplated in the Sale Order. Accordingly, the Merchants’
Rolling Reserves, which were withheld by Old Cynergy pursuant to the Merchant Agreements,
were included in the cure escrow.

On August 10, 2010, Old Cynergy and its affiliates filed their Settlement Motion in the
Cynergy Bankruptey, which provided that “merchants seeking return payment...of a reserve

! Eden Cosmetics, LLC requested the release of its Reserve Funds withheld pursuant to MiD: 3899000001139193
in two separate letters dated January 24, 2011 and March 25, 201 1. Both letters were ignored by New Cynergy.




which was designated as a [r]olling [r]eserve and deposited into the [cure escrow]... may contact
a representative with [New Cynergy] requesting such return in accordance with the applicable
merchant agreement.” See Settlement Motion at p. 10 (Docket No. 870), In the event that New
Cynergy refused to comply with such request, a merchant “may proceed in accordance with its
contractual rights under an assumed merchant processing agreement to obtain payment of funds
remaining in the [cure escrow].” Id. On September 13, 2010, the court issued its Settlement
Order, granting the Settlement Motion and incorporating the procedures specified therein. See
Settlement Order at p. 3. (Docket No. 935).

After acquiring the assets, New Cynergy unilaterally terminated each of the Merchant
Agreements by January 10, 2010, and has since refused to return any of the Merchants’ Reserve
Funds. This continued withholding is in violation of the Merchant Agreements’ 270 day
contractual limitation, as over 460 days have passed since New Cynergy’s unilateral termination
of the last Merchant Agreement. Additionally, more than 325 days have passed since the final
chargeback posted to a Merchant account, which was received on May 31, 2010.

As of the date of this letter, New Cynergy is wrongfully withholding $197,656.90 of the
Merchants® collective Reserve Funds in violation of the Merchant Agreements. A breakdown of
the specific amount owed to each Merchant is attached hereto as Exhibit B. This continued
withholding amounts to a breach of New Cynergy’s assumed obligations under each Merchant
Agreement, a breach of the fiduciary duties owed by New Cynergy to each Merchant, and a
conversion of each Merchant’s Reserve Funds. In any action required for the recovery of such
amounts due, the Merchants will seek an additional $197,656.90 in punitive damages, plus their
costs and attorneys fees.

Notwithstanding the foregoing, the Merchants are willing to resolve this dispute for
prompt payment of $207,524.90, which consists of $197,656.90 in withheld Reserve Funds plus
the Merchants’ fees and costs of $9,868.00.

If you are in agreement with this proposal, please remit a certified check to my office at
the address above, payable to each Merchant as follows: $52,198.06 payable to Eden Cosmetics,
LLC (including $2,467.00 in fees and costs); $53,243.76 payable to Natural Body Scapes, L1.C
(including $2,467.00 in fees and costs); and $13,465.21 payable to Buyers Advantage Solutions,
Inc. (including $2,467.00 in fees and costs), If we have not heard from you before April 27,
2011, we will have no alternative but to prepare the appropriate motion and seek relief from the
United States Bankruptey Court, District of Delaware.

Sincerely,

BERG HILL GREENLEAF & RuUscITTI LLP

-

Giovanni M, Ruscitti
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Merchant Rolling Reserve Breakdown

Merchant: Tradename: MID: Amount Owed:

Eden Cosmetics, LLC E'\I"E;r?]ee';at's 3899000001139193 |  $49,731.06
Total Mobile Control, LLC ColoSlim 3899000001081031 $20,000.00
Total Mobile Control, LLC Age Invisible | 3899000000982783 $66,150.87
Natural Body Scapes, LLC Berry Slim 3899000001311826 $25,203.03
Natural Body Scapes, LLC Green Tea 3899000001313251 $25,573.73
Buyers Advantage Solutions, Inc. | My Fat Savings | 3899000001381357 $4,858.76
Buyers Advantage Solutions, Inc. ID Secure 3899000001371457 $6,139.45

Total: $197,656.90




UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
Inre: ) Chapter 11
)
CD LIQUIDATION CO., LLC, f’k/a ) Case No. 09-13038(KG)
CYNERGY DATA, LLC, et al., )
) Jointly Administered
Debtors, ) Ref. Docket Nos. 258, 935
) &
)
ORDER
AND NOW, this of , 2011, upon consideration of the

Merchants’ MOTION REQUESTING AN ORDER COMPELLING COMPLIANCE WITH THE
SALE ORDER (DOCKET NO. 258) AND THE SETTLEMENT ORDER (DOCKET NO. 935) (the
“Motion™), and any response thereto; it is hereby:

ORDERED that the Motion is GRANTED; and further

ORDERED that New Cynergy is required to disburse $197,656.90 to the Merchants.

The Honorable Kevin Gross
United States Bankruptcy Judge
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