
 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 

In re: 

 

PGX HOLDINGS, INC., et al., 1 

 

                   Debtors. 

 

Chapter 11  

 

Case No. 23-10718 (CTG)  

 

(Jointly Administered) 

 
Hearing: June 28, 2023 at 2:00 p.m. (ET) 

Related Docket No. 13 

 
OBJECTION OF CAPITOL INDEMNITY CORPORATION TO THE DEBTORS’ 

MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS (I) AUTHORIZING THE 

DEBTORS TO (A) MAINTAIN INSURANCE AND SURETY COVERAGE ENTERED 

INTO PREPETITION AND PAY RELATED PREPETITION OBLIGATIONS, AND (B) 

RENEW, SUPPLEMENT, MODIFY, OR PURCHASE INSURANCE AND SURETY 

COVERAGE, AND (II) GRANTING RELATED RELIEF 

 

TO THE HONORABLE CRAIG T. GOLDBLATT, 

UNITED STATES BANKRUPTCY JUDGE: 

Capitol Indemnity Corporation ("CapSpecialty" or "Surety"), by and through its 

undersigned attorneys, files this objection (the "Objection") to the Debtors Motion for Entry of 

Interim and Final Orders (I) Authorizing the Debtors to (A) Maintain Insurance and Surety 

Coverage Entered Into Prepetition and Pay Related Prepetition Obligations, and (B) Renew, 

Supplement, Modify, or Purchase Insurance and Surety Coverage, and (II) Granting Related 

Relief (the "Motion") [ECF No. 13], and respectfully states as follows: 

 

 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: PGX Holdings, Inc. (2510); Credit Repair UK, Inc. (4798); Credit.com, Inc. (1580); Creditrepair.com 

Holdings, Inc. (7536); Creditrepair.com, Inc. (7680); eFolks Holdings, Inc. (5213); eFolks, LLC (5256); John C. 

Heath, Attorney At Law PC (8362); Progrexion ASG, Inc. (5153); Progrexion Holdings, Inc. (7123); Progrexion IP, 

Inc. (5179); Progrexion Marketing, Inc. (5073); and Progrexion Teleservices, Inc. (5110). The location of the 

Debtors’ service address for purposes of these chapter 11 cases is: 257 East 200 South, Suite 1200, Salt Lake City, 

Utah 84111. 
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PRELIMINARY STATEMENT 

1. In the ordinary course of its businesses and operations, the Debtors are required to 

provide third parties with surety bonds to guarantee certain of the Debtors’ legal and/or 

contractual obligations, including, but not limited to, the Debtors’ compliance with license and 

permit requirements of the states and municipalities in which the Debtors transact business. As 

set forth in the Motion, the Debtors cannot lawfully operate without the surety bonds issued by 

the Surety (or sufficient replacement bonding issued by another surety company). 

2. Prepetition, the Surety issued 69 separate surety bonds (each a "Bond" and 

collectively, the "Bonds") on behalf of the Debtors, as principals. The Bonds are for the benefit 

of certain obligees (each an "Obligee" and, collectively, the "Obligees"), often governmental 

units and other public agencies or entities, as set forth more particularly in the Schedule of 

Surety Bonds attached to the Motion as Exhibit "D" [ECF No. 13]. The aggregate penal sum of 

the Bonds is $3,780,000.00.   

3. There are no existing claims under any Bond, but the Surety may receive claims 

on the Bonds in the future.  

4. The Surety has incurred expenses in connection with furnishing and continuing 

the Bonds, which expenses are ongoing. The Surety does not hold collateral for the Bonds. The 

Surety holds two prepetition General Indemnity Agreements, dated April 12, 2021 and May 10, 

2021, respectively (collectively, the "Indemnity Agreements"), pursuant to which the Debtors 

agreed to indemnify, hold harmless, and exonerate Surety from and against any and all Loss (as 

such term is defined in the Indemnity Agreements) arising out of or related to any Bond(s) issued 

in accordance with the Indemnity Agreements or which arise as a result of CapSpecialty acting 
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as surety for the Indemnitor(s). Copies of the April 12, 2021 Indemnity Agreement and the May 

10, 2021 Indemnity Agreement are attached hereto as Exhibits "A" and "B", respectively.  

5. As described more fully below, the Bonds, which have not been cancelled, are a 

form of postpetition credit for which the Surety is entitled to adequate protection under 11 U.S.C. 

§§ 361, 363(e), and/or 364(c). The Surety files this Objection because the Debtors seek to use, 

rely on and profit from the Bonds, in maintaining and continuing the Bonds postpetition, without 

providing the Surety with adequate protection of its interests. The Surety bonded the prepetition 

debtor entities; it did not bond the Debtors-in-Possession. The Surety cannot be compelled to 

involuntarily finance the Debtors-in-Possession by maintaining and continuing the Bonds 

postpetition without adequate protection. The Surety respectfully submits that such adequate 

protection should be in the form of collateral (in a form acceptable to the Surety) provided to the 

Surety in an amount equal to the full, aggregate penal sums of the Bonds; alternatively, the 

Surety, to the extent it incurs any losses in connection with the Bonds, should be granted 

administrative expense status with respect to any postpetition claims under the Bonds for the 

Debtors’ prepetition or postpetition defaults of obligations that cause the Surety to sustain a loss 

under the Bonds and/or the Indemnity Agreements. The Debtors should also be compelled to 

execute postpetition General Indemnity Agreements in favor of the Surety. 

6. To adequately protect the Surety’s interests, the final order granting the Motion 

must provide for adequate protection of the Debtors’ obligations to the Surety and/or should 

include language that is customarily found in final orders granting similar surety bond program 

motions that have been entered by Courts in this district (see par. 20 infra.), such as the 

following:  
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a. "Any claim asserted by CapSpecialty for indemnification under any Indemnity 

Agreement, related to or arising out of any actual, potential, or asserted liability of 

CapSpecialty to any beneficiary or Obligee under any Bond shall be treated as a 

postpetition claim to the extent that the actual, potential, or asserted liability of the 

Debtors to any beneficiary or Obligee with respect to such Bond arises out of a 

postpetition breach of such bonded obligation."2 

b. "To the extent that any Bond has been issued, is renewed, or remains in place 

postpetition without cancellation as part of the Surety Bond Program and is 

subject to the prepetition Indemnity Agreements, the Debtors’ indemnification 

obligations to CapSpecialty under such prepetition Indemnity Agreements arising 

on account of such Bond (including any reasonable fees and expenses of counsel 

as provided for in such Indemnity Agreements) shall be deemed to be postpetition 

obligations of the Debtors." 

c. "To the extent that any Bond is issued, is renewed, or remains in place 

postpetition without cancellation as part of the Surety Bond Program, the Debtors' 

shall execute postpetition Indemnity Agreements renewing their obligations to 

CapSpecialty as to any postpetition Bond (including any reasonable fees and 

expenses of counsel as provided for in such Indemnity Agreements)." 

7. In the event the above language is rejected by the Debtors, and/or the Objection is 

overruled, the Surety intends to move for relief from the automatic stay, so as to permit it to 

 
2 Nothing in this Objection shall be construed as: (ii) prejudicing the Debtors’ right to contest the amount or validity 

of any claim against the Debtors in connection with the Surety Bond Program; and/or (ii) rendering any claim by 

any third party (other than CapSpecialty) based on a prepetition actual, potential, or asserted liability of the Debtors, 

which claim may or does result in a loss to the Surety, into a postpetition claim or expense of administration. 
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serve notice of cancellation of the Bonds in accordance with the cancellation provisions of each 

Bond and applicable non-bankruptcy law. 

RELEVANT BACKGROUND 

The Chapter 11 Cases 

8. On June 4, 2023 (the "Petition Date"), the Debtors each commenced with this 

Court a voluntary case under chapter 11 of title 11 of the United States Code (the "Bankruptcy 

Code"). The Debtors are operating their businesses as the Debtors-in-Possession, pursuant to 

sections 1107(a) and 1108 of the Bankruptcy Code.  

9. The Debtors’ chapter 11 cases are being jointly administered for procedural 

purposes only pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the 

"Bankruptcy Rules"). 

10. On June 5, 2023, the Debtors’ filed the Motion. On June 6, 2023, the Court 

entered an Interim Order (I) Authorizing the Debtors to (A) Maintain Insurance and Surety 

Coverage Entered Into Prepetition and Pay Related Prepetition Obligations, and (B) Renew, 

Supplement, Modify, or Purchase Insurance and Surety Coverage, and (II) Granting Related 

Relief [ECF No. 63]. Pursuant to the Interim Order, the final hearing with respect to the relief 

requested in the Motion is scheduled for June 28, 2023.  

11. On June 14, 2023, the Acting United States Trustee for Region 3 appointed the 

statutory committee of unsecured creditors pursuant to section 1102 of the Bankruptcy Code. 

[ECF No. 90]. 

The Bonds and Indemnity Agreements 

12. Pursuant to the Indemnity Agreements, the Debtors agreed, jointly and severally, 

to indemnify and exonerate the Surety from and against any and all loss (as defined therein), 
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which the Surety may incur or sustain as a result or in connection with (a) the furnishing of any 

Bond, or (b) the enforcement of the Indemnity Agreements.  

13. As mentioned, the Surety has not yet received a claim from any Obligee, but it 

may receive claims on the Bonds in the future. The Surety has incurred legal fees and expenses 

in protecting its rights under the Bonds and Indemnity Agreements, which fees and expenses are 

ongoing. The Surety does not hold collateral for the Bonds or Indemnity Agreements.  

14. As of the date of this Objection, the Surety has not asserted any claims against the 

Debtors under the Indemnity Agreements but reserves all rights to do so.  

OBJECTION 

I. CapSpecialty Cannot be Compelled to Maintain or Continue the Bonds to the 

Debtors-in-Possession Without Adequate Protection Under 11 U.S.C. §§ 361, 

363(e), and/or 364(c). 

 

15. The Surety submits that it cannot be compelled to keep the Bonds in place for the 

benefit of the Debtors-in-Possession without adequate protection under 11 U.S.C. §§ 361, 

363(e), and 364(c). 

16. The Bankruptcy Code requires adequate protection of a creditor’s interest in 

property in appropriate circumstances – including where, as here, a debtor proposes to use 

property in which the creditor has an interest. 11 U.S.C. § 363(e). Adequate protection is meant 

to protect the creditor from a diminution in value of its interest in property during the period of 

its use. See In re Worldcom, Inc., 304 B.R. 611, 618-19 (Bankr. S.D.N.Y. 2004). What 

constitutes "adequate protection" is a factual determination that is made on a case-by-case basis. 

In re Realty Sw. Assocs., 140 B.R. 360, 366 (Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp., 

58 B.R. 725, 736 (Bankr. S.D.N.Y. 1986). While adequate protection may take many different 

forms, section 361 of the Bankruptcy Code lists several potential varieties of protection, 
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including periodic cash payments, replacement liens, and any other relief that "will result in the 

realization . . . of the indubitable equivalent of [the creditor’s] interest in such property." 11 

U.S.C. § 361. 

17. Section 363(e) of the Bankruptcy Code provides, in relevant part: 

"[n]otwithstanding any other provision of this section, at any time, on request of an entity that 

has an interest in property used…by the trustee, the court, with or without a hearing, shall 

prohibit or condition such use… as is necessary to provide adequate protection of such interest." 

11 U.S.C. § 363(e). 

18. In this case, the Debtors are using and relying upon the Bonds to guarantee their 

on-going postpetition license and permit obligations to various governmental units and public 

agencies in the states and municipalities where the Debtors operate.  In short, without the Bonds, 

the Debtors cannot operate. So, the Debtors will continue to use and benefit from CapSpecialty’s 

surety credit, postpetition, unless and until the Bonds are cancelled or the Debtors obtain renewal 

or replacement bonding from another surety company. Upon information and belief, the Debtors 

have not obtained renewal or replacement bonding from another surety company. Accordingly, 

the Debtors should be compelled to provide collateral to the Surety in an amount equal to 100% 

of the aggregate penal sums of the Bonds (and in a form acceptable to the Surety) and/or grant 

administrative expense status for CapSpecialty relative to any postpetition defaults of prepetition 

or postpetition obligations of the Debtors arising under or in connection with the Bonds and/or 

Indemnity Agreements. The Debtors should also be compelled to execute postpetition General 

Indemnity Agreements in favor of the Surety. 

19. Section 364(c) of the Bankruptcy Code permits a debtor unable to obtain 

unsecured credit allowable in the ordinary course under section 364(a) to obtain credit (1) with 
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priority over any or all administrative expenses specified in sections 503(b) or 507(b); (2) 

secured by a lien on property of the estate that is not otherwise subject to a lien; or (3) secured by 

a junior lien on property of the estate that is subject to a lien. 11 U.S.C. § 364(c). To satisfy the 

requirements of section 364(c) of the Bankruptcy Code, a debtor need only demonstrate "by a 

good faith effort that credit was not available" to the debtor on an unsecured or administrative 

expense basis. Bray v. Shenandoah Fed. Sav. & Loan Assoc. (In re Snowshoe Co.), 789 F.2d 

1085, 1088 (4th Cir. 1986) (affirming the lower court’s approval of a loan made to the debtor 

under sections 364(c) and (d)). The Bankruptcy Code "imposes no duty to seek credit from every 

possible lender before concluding that such credit is unavailable." Id.; see also Anchor Sav. Bank 

FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga. 1989) (finding that "it would be 

unrealistic and unnecessary" to require a debtor to conduct "an exhaustive search for financing" 

in cases where few lenders would be willing to extend credit).  

20. It will likely be exceedingly difficult for the Debtors to obtain new bonding 

capacity at this time other than on a fully secured basis. The Surety's maintenance and 

continuation of the Bonds postpetition should be deemed a secured extension of credit pursuant 

to section 364(c) of the Bankruptcy Code. The Debtors should be required to fully collateralize 

the Surety's postpetition maintenance and continuation of the Bonds or, at the very least, grant 

administrative expense status to CapSpecialty relative to any postpetition defaults of prepetition 

or postpetition obligations of the Debtors arising under or in connection with the Bonds and 

Indemnity Agreements. The Debtors should also be compelled to execute postpetition General 

Indemnity Agreements in favor of CapSpecialty. Courts in this district frequently grant relief 

similar to that requested herein. See, e.g., In re United Road Trucking, Case No. 17-10249 (LSS) 

(Bankr. D. Del. Feb. 6, 2017); In re Synagro Technologies, Inc., Case No. 13-11041 (BLS) 
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(Bankr. D. Del. April 25, 2013); In re Exide Technologies, Case No. 13-11482 (KJC) (Bankr. D. 

Del. July 11, 2013). Copies of the final bonding orders in those cases are attached collectively as 

Exhibit "C". In each case, the Bankruptcy Court entered a final order granting a surety program 

motion that contained language virtually identical to the language proposed by the Surety in 

paragraphs 6(a) and 6(b) supra. 

21. The Surety requests that, to the extent applicable to the relief requested in the 

Objection, the Court waive the stay imposed by Bankruptcy Rule 6004(h), which provides that 

"[a]n order authorizing the use, sale, or lease of property other than cash collateral is stayed until 

the expiration of 14 days after entry of the order, unless the court orders otherwise." Fed. R. 

Bankr. P. 6004(h). As described above, the Bonds are necessary for the Debtors to lawfully 

operate their businesses without interruption and to preserve value for their estates. Accordingly, 

CapSpecialty respectfully requests waiver of the 14-day stay imposed by Bankruptcy Rule 

6004(h) as the exigent nature of the relief sought herein justifies immediate relief.  

RESERVATION OF RIGHTS 

CapSpecialty reserves its rights, in its absolute and sole discretion, to: (i) renew or non-

renew any of the Bonds under the terms thereof; (ii)  seek an allowance of administrative 

expense claims for any and all applicable portions of its losses under the Bonds and/or Indemnity 

Agreements relating to the postpetition performance and/or payment obligations of the Debtors; 

(iii) draw on any collateral to be posted by the Debtors for the benefit of CapSpecialty for any 

loss and expense, including reasonable attorneys’ fees, incurred by CapSpecialty, as a secured 

creditor, by reason of having executed the Bonds; (iv) cancel or terminate any of the Bonds 

under applicable non-bankruptcy law or seek relief from the automatic stay to do so; (v) amend, 

modify or supplement this Objection including in response to the filing of any additional 
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documents or exhibits by the Debtors and/or any party-in-interest; and/or (vi) raise additional 

arguments at or prior to the hearing on the Motion.  

CONCLUSION 

WHEREFORE, for each of the reasons set forth above, CapSpecialty respectfully 

requests that the Court deny the Motion or, alternatively, compel the Debtors to revise the 

proposed final order granting the Motion so that CapSpecialty is provided with adequate 

protection under 11 U.S.C. §§ 361, 363(e), and/or 364(c), and grant such other or further relief as 

may be appropriate.  

Dated: June 26, 2023 

 Wilmington, DE 

     Respectfully submitted, 

 

WHITEFORD, TAYLOR & PRESTON LLC 

 

          

By:   /s/ Thomas J. Francella, Jr.     

Thomas J. Francella, Jr., Esq., (No. 3835) 

600 North King Street, Suite 300 

Wilmington, Delaware 19801 

Telephone: (302) 353-4144 

Email:  tfrancella@whitefordlaw.com 

 

-and- 

      

     CHIESA SHAHINIAN & GIANTOMASI PC 

 

     By:   /s/ Scott A. Zuber    

Scott A. Zuber (admitted pro hac vice) 

      Jonathan Bondy (admitted pro hac vice) 

      Emily Mastrocola (admitted pro hac vice) 

105 Eisenhower Parkway 

Roseland, New Jersey 07068 

Telephone: (973) 530-2046 

Email:  szuber@csglaw.com 

 jbondy@csglaw.com 

 emastrocola@csglaw.com 

A 

Attorneys for Capitol Indemnity Corporation 
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CERTIFICATE OF SERVICE 

 

I, Thomas J. Francella, Jr, do hereby certify that on June 26, 2023, I caused a copy 

of the foregoing Objection of Capitol Indemnity Corporation to the Debtors’ Motion for Entry 

of Interim and Final Orders (I) Authorizing the Debtors to (A) Maintain Insurance and 

Surety Coverage Entered Into Prepetition and Pay Related Prepetition Obligations, and (B) 

Renew, Supplement, Modify, or Purchase Insurance and Surety Coverage, and (II) Granting 

Related Relief to be served upon the Court’s CM/ECF System which reflects that an electronic 

notification of filing was served on all registered users of the CM/ECF System that have 

requested such notification in this proceeding, and on the parties on the attached service list by 

electronic mail, or in the manner indicated. 

 

/s/ Thomas J. Francella, Jr.   

Thomas J. Francella, Jr. (No. 3835) 
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Debtors 

257 East 200 South 

Suite 1200 

Salt Lake City, Utah 84111 

Attn.: Eric Kamerath 

Overnight Delivery 

Proposed Co-Counsel to the Debtors  

Kirkland & Ellis LLP 

601 Lexington Avenue 

New York, New York 10022 

Attn.: Joshua A. Sussberg, P.C.  

Email: joshua.sussberg@kirkland.com 

Proposed Co-Counsel to the Debtors  

Kirkland & Ellis LLP 

300 North LaSalle 

Chicago, Illinois, 60654 

Attn.: Spencer Winters 

Whitney C. Fogelberg 

Alison J. Wirtz 

Email: spencer.winters@kirkland.com 

whitney.fogelberg@kirkland.com 

alison.wirtz@kirkland.com 

Proposed Co-Counsel to the Debtors  

Klehr Harrison Harvey Branzburg LLP 

919 North Market Street 

Suite 1000 

Wilmington, Delaware 19801 

Attn.: Domenic E. Pacitti 

Michael W. Yurkewicz 

Email: dpacitti@klehr.com 

myurkewicz@klehr.com 

 

 

Proposed Co-Counsel to the Debtors  

Klehr Harrison Harvey Branzburg LLP 

1835 Market Street 

Suite 1400 

Philadelphia, Pennsylvania 19103 

Attn.: Morton R. Branzburg 

Email: mbranzburg@klehr.com 

Office of the United States Trustee 

844 King Street, Suite 2207 

Lockbox 35 

Wilmington, Delaware 19801 

Attn.: Jane Leamy 

Email: jane.m.leamy@usdoj.gov 
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